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Chapter 1

Introduction

The present study represents a true effort in bringing closer two disciplines which have a long
history of mutual collaborations but also of remarkable tensions. By the way, the undeniable
connections between law and philosophy have already generated adhgiscipline called

"% Z]0}*}%ZC }( o A_X dZ]* *% ] o @& v Z Jue 3} «3p CJvP
fundaments of law, the justification of legal norms, the sources of law and also its fundamental
notions and concepts such as that of justice, for eglanas well as the relations between the

legal and the moral field.

But the field of legal philosophy is a very vast one, since it tries to cover different issues
conforming the different aspects of the legal domain, such as constitutional law, intenati

law, contract lawand so on. Then, it seems reasonable that an interdisciplinary study must,
to beginwith, find itsspecificplaceand have a specific objective and justificatigithin this

legal context. Thenpf the present study, we have chosenplace our inquiry in the field of

legal theory and, more specifically, the field of analytical jurisprudence.

Nowadays,the multidisciplinaryfeature seems to be a positive quality on the academic
context. But the interests in interdisciplinarity areohrecent: Logic and Law are a perfect
example of two disciplinethat were intimate relatedalreadywhen theperiod ofRoman law
prevailed. Nevertheless, the results of the possible associations are not always pos#s/e
and cansometimesbe not onlymediocre but also disastrous. Gabbay and Woods express the

idea of the necessity of a yet prudent perspective, as it follows:

!
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therefore hardly surprising that most interdiptinary initiatives fail outright

or are dubiously graced by outcomes that are scorned, or merely ignored, by

§Z Z}u ] ]%o0]v ¢X _

It seems that the motto to keep in mind when heading for such an undertaking is the idea
8Z U Jv 8Z v U 5Z]"}%oPyve dvA}oA upe3 o+} *}ju Z}A % E} (18 (E

that may be achieved. We hope it will be the case concerning the present study.

The scope of our investigation concerns the very basic questions invdieimptmative field,

and among themthe most philosophical one mighite that of questioning what the exact
criterion would be to identify and circumscribe the notion of a legitimate legal norm, i.e. what
is that makes us recognize a determined norm coming from law as a binding norm on our
behavior. It is in the context of such a problematic that the concepts, notions and theses we

will analyze will be inserted.

This perspective allows us to develop the present study according to our general purpose of
offering a clear panorama of the posshielations between some legal and philosophical
concepts that are often used to deal with the aforementioned questions. This is also the

context by excellence of the smalled analytic jurisprudence.

In the context of analytical jurisprudence, the questio }us $Z ~v SPHE _ }( o P o viEu-
be approached by three main schools of thought: the natural law tradition, legal realism and

legal positivism. Then, the various philosophers of law will have perspectives more or less

explicit in relation to the pecepts defended by those three schools. Moreover, the discussion

goes so far in time that we can identgych ancient traditions such &ceron and the stoics

as defenders of the natural law theory perspective, together with the medieval and modern

versons defended by Thomas Agquinas, Samuel von Pufendorf and Gottfried Wilhelm Leibniz.

Then, more recently, Jeremy Bentham, Ronald Dworkin, John Austin, Herbert Hart and, of

course, Hans Kelsen can be seen as strict defenders of the legal positivist approach

Within the frame of legal positivisnwhich is the legal contextwe decided to place our
investigationsthere are numerous concepts and thesis concerning the legal normative field
that seem to be very fruitful for a philosophical discussion. On theesavay, this
approximation with a philosophical perspective also seems to somehow promote confusion

and misunderstandings.
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and philosophy, with the objective of praste a legitimate approximation of the two fields,

rather than artificial ones, like it is sometimes the case, namely when difficult and complex

guestions such as the possibility of the application of logic to legal norms are simply taken for

granted.

Actudly, the problem of the applicability will trespass all the chapters of the present study,
since our context concerning law will be provided by the legal theory of the Austrian jurist
Hans Kelsen (18811973), the main name of legal positivism, followsdHberbert Hart (1907
t1992). It is wetknow that Kelsen has a very strong interest in philosophy, attested by the
innumerable references in his works, mainly the last oneGhaeral Theory of Nornj$979),

which is also the piece of work we will be focusing on in the present study. Besides, that
interest may be the reason why Kelsen is also known as the greatest philosopher among the
jurists, and the greatest jurist among the philosophers. But amotmportant detail is the

( §$8Z 8§ < 0 v[e]vS E ¢S ] o0} u CEI C usSZ} }o}P] 0 %E pS]}
explanations about the difference between sentences and norms which, for not being neither
true nor false, cannot be corresponded ewen compared to sentences, falling then

N pusStu 8] ooC_ }uSe] S8Z e }% }( 0}P] 0 %% 0] S]}vX

As we will explain further in the following chapters, legal positivism represents a suitable
frame for these conceptual analyses due to its methodologicahdoess, especially under
the Kelsenian perspective. By now, let us present the content of the present work as it is

divided and organized according to the following chapters:

In chapter 2, we introduce the author and the theory we will be using to fraamepproach

to the legal domain. As we have already mentioned,ate basing our study in the positivist
legal theory proposed by Hans Kelsen, namely in his last book (published posthumously, six
years after his passing) call€dneral Theory of Normsf1979. We will also present the three
aforementioned schools of thought in order to justify our preference for the positivist

approach, especially concerning the relations between law and philosophy.

~ > ~

In chapter 3, our aim is to provide a general overviewkofos v[e % E}i 3§ 3} > AX dZ § A »
essential step to take, since Kelsen introduces several concepts and thesis that are original

and fundamental for the approaching of the problems we are dealing with. So, even if the

notions introduced in this chaptesire going to be taken up again in the next chapters, it

seemed useful to present them as a general frame, since most of the concepts play an



important role also in the general question of the possibilities of relation between law (norms)

and logic.

In chapter 4, we insist on the relevance of legal positivism as an authentic background for the
}u% EJe}lv Vv VoCel]e }( 8Z 7neZ E _ o P o Vv 0}P] 1 %Z]o}e} %
demonstrated by taking as a countexample the case of the natural law traditiomhich is
intrinsically related to subjective or metaphysical notions that fall outside the scientific,
objective profile of a legal scientific theory. At the same time, we propose an original approach
which could attenuate the methodological tensions beem the two antagonist schools of

though.

In chapter 5, we take the case of a special kind of fallacy, introduced first biarieus

Scottish philosopher David Hume, and later named as the naturalistic fallacy. We investigate

the use that Kelsen makes &8fZ v}S]}v }( v SPHE o0]+*8] (oo C ]Jv 8Z }vs AS }(
of law, as a means to prevent the mixing of the legal science with the object it describes,
VUuoCUS3Z oPovVv}EueX/v}uE A] AU < o v[e pe P ¥ds3Z ( oo C ¢

the approximation between the fields of law and philosophy.

In chapter 6 we analyze the presence of a notion that could be harmful to the thesis of the
"%BUE]SC_ }( 3Z %}*]3]A o P o $Z }ECU v uoCU 3Z v}s]iv }(
investigae the correct place of that normilegal system or legal sciencé?an element that,

*%]8 V}3 Z AJvP VC % @E » E]%3]A (JE }E A v vqg(}vs viU up:
15 A « NE Ppuo E_ V}ICEU Jv JE E S} % E (paEreath$ent@fiitheS]}vX dZ %o
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philosopher Hans Vaihinger.

In chapters 7, 8 and 9ve study the two cases where the application of logic is especially taken
under consiération by Kelsen, namely, the problem of the application of the principle of non
contradiction in the case of hormative conflicts and the problem of the application of the rule

of inference in the case of the creation of a new norm.

In chapter 7 the caseof normative conflicts is analyzed based on the function of the

derogation norm as a means to legitimately solve the conflict without appealing to logic. We
also consider the cases of the losing of normative validity (and, therefore, of existence) due
to temporal aspects, as well as the notion of efficacy, since it also plays a major role in the

cases when a norm is supposed to (or happens to) lose its validity.



In chapter 8 and &he special case of the application of the rule of inference tostheations

of normative creation is considered via the notion of practical reasoning. Accepting and
defending the legitimacy of practical reasoning and practical syllogism represents to fall in the
pit of puzzles and dilemmas such as tagBP v+ v[e ]o uluistalsh Fgated in those

two chapters.

Thus, in chapter 8we start by explaining the dilemma, as well as two attempts to solve it.

E £5U A % E » v3 < 0+ v[e E]8] » 8} 8Z}s 3E 3u vse }( 3Z % E}
attempt to an answer. His approh will be based on the important notionf enodally

indifferent substrate as representing the neutral normative content to be inserted either in a

normative form or in an indicative one.

Chapter Yepresents a joint work with Dr. Sébastien Magnier, wheeeaim a treatment of

legal creation by means of a different kind of logical approach based of the dialogical approach

§} o}P] X dZ]e 3 3uv3 uv P e 38 E *% 5 V %E « EA 3Z "%
positivist legal theory as proposed by Kelsen. Thialso our original contribution to the

context of problems suchagEP ve v[e ]Jo uu X

Lastly, we present the conclusions that can be drawn from the set of conceptual analyses that

have been developed in all the previous chapters.

The Appendix will pent the main notions concerning thegical tools used in chapter s
well as three articles puced during the period afesearches on the questiom®mposing
the present study. Those articles, written in French, helped shaping the first ideas and

approaches to be later developed in the form of this doctoral thesis.

So,bsumup,ash % E ]JA 53U < o° V[ %% E} Z E % E  vie S]E 0 -
legal theory as an autonomous field regarding other sciences. Nevertheless, concepts like the
naturalistic fallacy and the fictions represent a mode of approximating the fi¢lalsilosophy

and law regarding thscientificmeans in which legal theomay use in order tapproachits

} i 88U vuoCUS3Z oPoVvIEusX ,JAAEGU 8§ 38Z +u 3SJluUA }.
about taking this relation for granted, especially concerning the partidatzical notions of

the rule of inference and the principle of na@ontradictionas puely logical ones (and never

juridical)

In front of such a context, the argument that can be sustained is that the philosophical notions
Azl1z @ "Ao}u _]Jvs3Z oPo(]o @& OACGCes *u%%}s 3} % E(}



so that they never sgifically act over the norms in such a way as to modify the legal system

where they are directed to study.



Chapter 2

The Author and his Theory

AL ve < 0 V ]e pv<u e 3éadingugst izhe time."
(Roscoe Pound, 1934)

Perhaps one of the most weéthown features ofHans Kelsehdegal theory concernsis

83 U%Ses 3}JA E » "% uE _ 3Z }YECothér egr@eptions gndIESEERO
vi8]lv }( "% uE]SC_ Aloo % E » EA o0}vP o0® ejglick o v[* A}E
conforming the phasedZ v}S8]}v }( "%opE]SC_ * u S$Z} }o}P] @aPpu] olv o
special feature of legal positivism when compared to other schools of thought, in the sense
that it presupposes rigid boundaries eosing the legal nanative level as, also, the object of

legal science.

/v 8Z]e e ve U 0 P 0 %}*]5]A]Jeu +8 0]*Z « 8Z § }voC 8Z "“0o P o_
same way, legal norms are going to be defined based only in the legal sources for their

creation, by no meanappealing to elements outside th#ggal sphereln this chapter we will

see how this positivistic approach contrasts to other schools of thought, namely the Legal

Realism and the Natural Law tradition.

The choice for this author as the name we have @dcto represent legal Positivism is
A %0 ]V C 3Z A EC *}uv %Z]o}*}%Z] o IPE}uv SE A E+]vP
Pure Theory of Léw]+s u E | C < 0° V[e < V3]V %Z + U Z]* 0 8§ & A}EI-

from this approach towards a more dgtical perspective, were the preoccupations about the

! Kelsen is also known for drastically changing is approach to certain points of his works, creating
N%oZee v Z]e $Z YECX dZ]e Jv Ou * SZ % E} o u }( §Z % %o0] S]}v }( >}P]
2Kelsen, H. (1960



influence of Logic in the legal practice halgogrown more and more strong with the passing
of time, culminating in his posthumous work, tii&eneral Theory of Norfswhere the

problem of theapplication of Logic to norms is técally at the core

2.1 Three Schools of Thoughtr: Why Legal Positivism?

/5[« -BnowvafacttZ § < o« v[e u}+3 ( ulhePukd Taeoty of Lawhosesecond
edition of 1960 representthe canon of the lgal school of thought caklePositivism. Legal
Positivisnrepresens, together with the Natural Law tradition and the legal Realisra, itfain

currents in legal theory

The main objective oflansKelsen in thdPure Theory of Lavg to establish a scientifily

JE] vE SZ }JEC }( > AU Z AJvP 3ZaleindiifiX k( o%vu FA8E G} %o u E](C_
the legal method fran every possible interference coming from external elementshn

description of the legal concepts. Those influences wgalssiblycome from fields such as

politics, psychology or sadogy, among diers. For a positividtl ]S[¢ *C S} v}S] SZ %}e*] ©
influence of those disciplines in the other schools of thought, which would be, according to

Kelsen, a negative aspect attempting aghian important feature of the very concept of

science: objectity.

P}} AC 38} uv E+S8v 0 P o W}e]3]A]leu ]= C v}8] JvP Z}A 18 ](( a
schools of thought. Each of those schowlb try to respond to questiosisuch as what is the
right definition of a legal norm (as opposite to other directives such as orders or
commandmentspr even to other kinds of alsbinding norms such ashtse coming from
moral systems)They also establish the foundations of a legalesysthat is, they try to give
an answer to the question of whaioes an agglomerate of norms coudd considered a full

normative system.

In the followingsectionswe will present theirrespective answers toéhose fundamental

guestions.

3Kelsen, H. (1979).



2.1.1Legal reabm

Legal realism is the brandf study of legal normsainly committed to theefficacyof the
norm as beinghe main element defining itA criterion for defining a legal system must then
be based in its high effectivengesseaning that the normsompasing the systenmust be

systematically applied and observidreality’.

Legal realism is until nowadays represented by the American tradition based on case law and,

as it might seem straightforward by the very definition, by the Common Law tradlitiban

if those traditions defend a neat autonomy from Morals, Religion (thus averting the Natural

Law conceptions) and Politics, the frontiers seem much more blurred when it comes to

Sociology, for example. The reason for that is because of the fact thetaihef explaining

and justifying how the subjecthouldbehave, the theory seem to simply describe howythe

actually behave: the legitimate norm is an efficient one, and the actual behavior serves as

model for the prescribed behaviaontainedin the legal norm. It is easy to noti¢kat aspect

especiallyin the case of common Law, where the noliterally emerges from the custom or

from SE ]S]}v o v ~7e§ v IFA leg¥h Systed] is, by this perspective, simply

reduced to a collection of spd( ] e oX /(A UC 0E C JVEE} pus5 < oe v[e & C
§Z Z o]eu } eVv[S *8Z%"YuS ¥ ou }( §Z e E]%S]tve }( SZ ( S} |
everyday life?

The main name defending the precepts of legal Realism is that of the AmencrGliver
Wendell HolmsJr. (1841t 1935), who established the fundaments of this schafdhought,
being therefore alsoits founder. Later on, further developments of this theory were
attempting to drawn more moderate approaches, but still fundamdgtdbased onand

reduced tothe American traditiof

The critics that can be drawn to this approach fwadamentally based on the fact that legal
theory, differently from Sociology, must not explain fadtsthe same manner asatural

sciencedoes i.e. by following the principle of causality that explamsw nature ~ A } E but

4 The content of the norm must bebservedby, for example, the citizens, and in the case when this

does not happen, then the sanati linked to the lacking of the commanded behavior mustapplied

by the authorities.

5To be further developed in the following sections of this chapter.

6dZ]e 0 Ao ]e s % E 3 (E}uSZ ~KPUPZS 0 A 0 }( 8Z % E * E]%3]IveU §Z
" For a general and traditional overview of the theory of legal Realism, see Holmes, O. W. (1881).

8 TheAmerican Law Institutenight be the most remarkable example among those initiatives.



it shouldrather explain how the legal norms are justified and legitindat€hat means: the
object of a legal science is not the actual behavior of the agents, but the legalsnorm
themselves. This factoshifts the domain in which wera placingour discourse: a legal
science, a legal school of thought, must deal with the legal norms which are, in their nature,

prescriptions, imperatives, special kinds of commands. As a legatisgiene has then to

3 % }uS }( 8Z "o o Ao Vv 3 % |v3} §Z wlapdecashther A o }( Vv}IEL

subject of study since normsact by qualifying thosdacts: they are not in the same level
anymore. Theaultimate problem about Realism is & this normative aspect is ignored and

norms are dealt as social facts ruled by the principle of causality.

It is clear that Law is also a social phenomenon among others, and can evidently be studied

also by Sociology. But the results will not serve tpla@r the validity of a legal system or,

more precisely, itebjective A 0] JSCX > P o ¢« ] v upe$ o S8} "uvs8] _ sz
out of the multiple particular contents composing different legal systems, in order to
rationalize and construct a geral objective theory. Departing from this general frame, the

jurist will then be able to approach and interpret the many instantiations belonging to

different jurisdictions.

2.1.2.Natural Law Theory

The Natural Law perspective has a long and solid traditiawn either by jurist as well as by
(famous) philosophers. The tradition goleack to theius naturalebelonging to the Roman
law systers. A good impression of what the termatural lawmeant inthe context of Roman
law can be illustrated bthe words of the Roman jurist Gaius (AD 1B80) when he saythe

following

A A EC %popMg that is governed by statutes and custontegés et
moreg observes partly its own peculiar law and partlg tommon law of all
mankind. That law which a people established for itself is peculiar to it and is
calledius civileg(civil law) as being the special law of tluatitas(state), while

the law that natural reason establishes among all mankind is folldvyeall

peoples alike, and is callégs gentium(law of nations, or law of the world) as

10
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being the law observed by all mankinthus the Roman people observe partly

its JAv % pno] E o0 A v % ES0C 3Z }Juu}v o A }( oo u vi]v

It is interesting to nate that heius gentium in this context, was considered asnere part
or an aspect of the broadéus naturale Slightly different approaches of the notion of natural
law can also be foundamong othersjn the Stoic philosophical traditié?) namely inthe

words of Cicero, when he says the famous words:

AdEPW o A ]Je E]PZE E <}v ]Jv PE uvs A]SZ v SpE V
application, unchanging and everlasting; it summons to duty by its commands,

v A E3%e (E}u AE}VP }]vP C ]33sin% @HE plteE{jizseY /5 ]
law, nor is it allowable to repeal any part of it, and it is impossible to abolish
entirely. We cannot be freed from its obligations by senate or people, and we

need not look outside ourselves for an expounder or interpreter oftit.

During the medieval period, the taal law tradition suffered froma strong influence of

Christianity especiallyregarding the works of Thomas Aquinas (122%274).There is a

shifting of the source of Law, which no longer is established by Reasbmarkedby some

IJv. }( "@E& 3]3VAD wo( <+ ]Jv 3Z Vv3]<u]3CU pus 3 0]z C'} v u(
Auv]A ®alues ofgood and just. Let usconsider the following passage from Thomas

Aquinas:

A~ Mhere belongs to the natural law, firstetain most general precepts, that
are known to all; and secondly, certain secondary and more detailed precepts,
which are, as it were, conclusions following closely from first principles. As to
those general principles, the natural law, in the abstraen mowise be
blotted out from men's hearts. But it is blotted out in the case of a particular
action, insofar as reason is hindered from applying the general principle to a
particular point of practice, on account of concupiscence or some other
passion, astated aboveBut as to the other, i.e., the secondary precepts, the

natural law can be blotted out from the human heart, either by evil

9 Gaius cited by Winkel, L. (2004, p. 225).
10 And also during maern philosophy. This issue will be further developeC€hapter 4
1 Cicero cited by Wood, N. (1988, p. 71).
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persuasions, just as in speculative matters errors occur in respect of necessary
conclusions; or by vicious customsdacorrupt habits, as among some men,
theft, and even unnatural vices, as the Apostle states (Rm. i), were not

S u  e]vPuoX_

Later, Samuel Pufendorl§32 t 1694) John LockelE32 t 1704)and Gottfried Wilhelm
Leibniz(1646 t 1716)might all be cited aggood exampls of a naturalist legal perspective

based on theological foundations.

So, while legal realism is limited to the description of gaasocial phenomenon, natural law
engages with the evaluation and qualificat of the reality The criterionto legitimate and
define a norm is no longer based in its factefficacy, but rather in fudgmentof valug such

as thegoodor the just.

It is then easy to notice thmethodologicalproblems of such an approach in the context of
the corstruction of a legal theory: the natural law theory is based on a subjective criterion for
the definition of Law. It gets involved with ideologies and becomes doctrine rather than
science. It is important to remark that we are not defending the legal norins[§ Z A §}
just (neither is the lgal positivism or the legal realisntlhe point is that justice cannot be the
measurementto define a norm, given that this definitiohas tobe based in an objective

criterion.

2.1.3Legal Positivism

Perhaps the very first remark to be made abthg current of legal positivism should bieat

]3¢« o> A o Zpuv }veSEQM S]}vU =« e}u 8Z]vP §Z § ] v[§ ]S

first aspect will give then space to all further differences whemgaringit with the previous

schools we heae just presented.

The criteria for a norm to be defined as a legally binding one is, according to legal positivism,

its very own existencas anormJ §Z § JeU §Z2 § ( § }( JvP " }EE 3S0C_

12 Aquinas, T(2014[1265:1274] 11l qq. 99106).
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dZ % ](] A&l*sv }( legaEvalidiyKe KvooC "% }*]58 _ v}Eu. E A o] U
consider as existentithin the frame of a determined legal orddn order to be valid, a norm

must alsobe enacted by an authorized person, whose competeis attributed by thd.aw

itself. In the case of thedfsenian theorywe might recognize the fa¢hat this isindeedthe

closestonecv P S S} §Z v}S]}v }( "%pE]SC_X

Natural lawyers will then attackhe legal positivism by tuing the attention to tlke

troublesomefact that, whatever content the norm will have, if it is still enacted and posited

according to the form predicted by the positivists, it will blegitimate, valid, binding norm.

In this sense,lte form “espises the content. Theunction of the jurist will be, then, to

simplyoJu]8 Z]Jus o( 8} Ju% E3] 00C JvE E% E § §Z]* VIEuU A]SZ}us <p o
UYE oU ipesYy

This problem continues to be evoked nowadays, and constitutes nothing more than a
miscomprehension of the fino]SC } ( oPoSZ}ECX dZ % E} o u }( pvipes }cC
legitimate one and should be dealt witmost tenaciy. But the pointis thatit is not the

function of the legal science to do so. The verification of the validity of a norm has nothing to

do with the subjective evaluation of its content and its practical consequences. That difference

is based onthe classical faetalue distinction, constant in eveseriousscientific context.

Norberto Bobbio explains very wdlhs he always doesthis problematic confusion when he

writes:

Nv 8Z eu ACUSESZ ( $88Z 35 E J]ooAe ~8} E % § 3Z
the modern moralists from law resort to) are iniquitous ®i[3 % E A v§ 37 §
they, unfortunately, existed, and that they have not only been valid, but also

efficient regarding the way they have been applied and have found
enthusiastic executors, along with an inert mass of accomplices. And if they

have existed, ife o €& 3Z § §Z % E} o u }( 8Z ]E A o] ]8CU
interpretation was, in the orders they belonged to, a different problem than

8Z § }(3Z 1E & op 8]}vX_

Nevertheless, one coulstill argue that the critis coning fromthe natural law theorist@re

not about the laws already enacted in the past, but rather that the legal positivism should not

3Bobbio, N. (2008, p.26). This passage is a personal translation from the version in Portuguese.
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allow those lawso become valid or legitimate, so thahe laws concerning slaveryor
example,should never have existdd the first placeIn this cas we should again remember
that the funcion of the jurist is not that oflictating orinfluencingthe creationor the content

of norms, butrather to study and interpret those lawig& an impartial manner. dmitting the
contrary is to give to the sciencenapologetic aspect that simply cannot be seriously

considered.

2.2Why Kelsen?

It becomes now clearer why the legal theory of Hans Kelsen represents a good frame of study

of the relations between Law and Philosophy. More precisely, the philosophical aspects that
seemed to interest Kelsen are those belonging specially to the field}d?] X < o+ v[e ]Ju ] §}
develop a theory for the knowledge of the legal material, to provide a criterion for giving to

the conjunction of multiple norms an objective rational unity.

The full commitment with the notion ofpurity regarding his approacto legal science will
later revealitselfto be a sober position about the common practice of application of logic to

the object of that science, namely, the legal norms.

2.2.1.The historical context

Hans Kelsen was born in Pragimne1881. His family moved to Vienna in 1884, where Kelsen

*Su] > A §8Z hv]A E+]8C }(s] vv X ,]* } 83}JE § §Z ]+ }v Ev
Divine Comedy as eomplexpolitical metaphor. This %0 % E} /&£ Ju $]}v A]8Z s v§ o0]PZ]
work, strongy marked by a catholic perspectivmadethe youngKelsent originally coming

from a Jewish familyt convert to Roman Catholicism in 1865

In 1911, Kelsen accomplished Hiabilitationin Public Law and Legal Philosophy, which is the
acalemic qualificatio allowingto hold lectures and to supervise doctoral candidateght

after this achievement, Kelsewas able to work as a full professor at the University of Vienna.

1 Seven years later Kelsen will marry and convert to Lutheranism.
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It was during this period that he worked on the draft of the Aust@nstitution, enated in
1920.< 0+ V[ A E-+]}v ]+he®ns Zill iowadays in effect

During the 193i&s, Kelsen hadrown more active in the political discussionshis time
especially regarding the totalitarian profile idinggovernment. This was also tlgear when

Kelsen moved to Germany, working as a professor in the University of Cologne.

Three years latetthe National Socialism rose in Germany and Keilsenediatelymoved to
Geneva, in Switzerland. During this period, Kelsasupervised theHabilitationthesis of
Hars Morgenthau (1904t 1980). The twoworked together inactively condemning and
criticizing the German National Socialistie to what both becampersona non gratin the
German territory during thentire prevalence of this regim Morgenthau became a lifetime
friend of Kelsen, and later would become a famous name in the field of international politics,
working alsaasa consultant for the Kennedy administration in the United States from 1961

to 1963

In the year of 1934, Kelsemlplishes the first edition of thBure Theory of Lawe contines
working in Vienna until 194Q@vhen he decids to move to the United Statée work at the
Harvard Law School. In 1945 he becomes full professor at the University of California,
Berkeley, wiere we would work for the rest of his life. There, he would later publish the
second edition of thé?ure Theory of Lavin 1960 at the age of 78, achieving theork that

representsundoubtedlya major breakthrough in the field of legal theory.

In was dumg Hs mature yearsespeciallyafter the 1960 U §Z § < o0 v[e JvS (E 8 ]Jv §
matters concerning the possibility oflagic oflegal and moral norms started to groBythe

year of his death, in 1973, Kelsen had collected a vast quantity of notessosutlject, which

were organized and published posthumously, in 1979, under thedft@eneral Theory of

Norms

Because of its special focus on the relations between logic and Law, and the very
N%Z]0}e}%Z] o00C }E] vS _ E P ositwistappraachvo Jédal@eos} Z]-
the General Theory of Nornis the main reference we will be using for the present study.
Nevertheless, the main notions and methodological precepts were, in their great majority,
already introduced in theecond editiorof the Pure Theory of LaviLet us see more carefully

how they were approached in those two main kelsenian works.

15



2.2.2.The Pure Theory of Law (1960)

The second edition of theure Theory of Lasame to be the most knowwork of Kelsen, and

is where he introducesand explains many of the notions that will traverse the rest of his

writings. Nevertheless, some of the thespresented in the book were drastically modified

and corrected in the following works. This applieshte matter of the application of the logic

to norms (where KelsestilladmitsU Jv §Z]e }}IU v ~]lv JE S_ %d&be] S]}v C v
lateronU Jv §Z i06060[ %equstoimesi]ihto@d fultefutation) andalso concerninghe

notion of Basic Nornfthat here is 8ll seen as a hypothesis, to be later on regarded as a

fiction), for example.

usS 15[ PurégTheory of Lathat Kelsen entirely comnsthimself to the methodological
% E}(Jo 3Z § Aloo u &Il Z]+ VvE]E A} E|XnethBdologi&di}abyss "% E]EC
SA v Ale_ v AKHUPZ3 U SZ v}3]}vi(o P oA o]]5C « AE]*8v U S;
of practical reasoning, the hierarchical disposition of the norms irl@galsystemaccording
5} "% CE u] , will all]shap@he further developmentdo be present in the later
General Theory of Norrits the last workof his, where Kelsen philosophically profoundly
analyses his concepts and thesis while comparing them to traditigm#dsophic and legal

theories and vigorouslyesponding to critics.

ThePure Theory of Lawye o0} S$Z %o] }( AYEI 3Z 8§ u Ele < VS] V %Z -
conceptions. Kelsen himself confirms this when he writes, in a letter of 1933 to Renato Treves,

§Z 3ivis ditogether correct that the philosophical foundation of Bhere Theory of Laveg

the Kantian philosophy®. With this perspective, Kelsen was actually trying to apply the
transcendental methodd his theory. In théure Theory of LavKelsertries toinvestigateat

a great lenth the following problem

A< v eleW Z,}AU A]SZ}uE %% O]JVP 3} u 8§ %ZCe] U v
by our senses be interpreted in the laws of nature, as these are formulated by
VIUE o ¢« ] v M[X /v 8Z + uZAEQ FZ>WpEl-wW ~,}AU

without appealing to metdegal authorities like God or nature, can the

B Kelsen (1979).
18 Kelsen (1998 [1933], p.171).
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subjective sense of certain material facts be interpreted as a system of

}i 8]A oC A o] oP ov}Eus 323 E e & o ]JvoPo¢

The answe given by Kelsen will be based on the notion of Basic Norm in its hypothetical
expressiona presippositionto be assumed by the legal scientist in his cognitive reference to

the normsof a determined legal system

Thus, if in théPure Theory of Lathe philosophical questions are oriented towards epistemic
and methodologicamatters;in the subsequenGeneral Theory of Nornitsis the possibility
of logical relatbns between thosdegal norms that isthe problem which seems to affect

Kelsen the most.

2.2.3The General Theory of Norms (1979)

One couldeasilydefend that the discussioaround the topic of the possibility of lagic of
norms might be the main subjecf the General Theory of NormH there are nevertheless
other important issues discusseih the book, as for example the different linguistic
expressions concerning the norms, their functions and their relation to science, all those
matters seem to lead to this main discussitmying to give the arguments for the denial of

the possibility taapply traditionalbivalentlogic to legal horms.

Also, as the title suggests, Kelsen proposes a theory not only for legal norms, but also for those

of positive morals. Nevertheless, it does not seem that their identification is actually
straightforward. Een if Kelsen mostly illustragdis conceptions with examples coming from

the moral domain (especially from positive religsianorality, such as Christianitgome legal

features are more difficult to be recognized in the moral field. One example mégthibcase

of normative conflicts which, in the moral domain, seem to be more similar to moral

dilemmas, which are treated completely differently from normative conflicts. The notion of

derogation sound also very artificial when applied in the moral levigloreover, another

remarkable difference concerns the notion of delict and sanctions: even if the morality also
N%opVv]eZ o SZ Z Al}E §} A}l U 8Z 38 }v %S3]}v }( * v 8]}V ]+ L

17Kelsen (1960, p. 202).
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Ave8]8us]}v o]l _U o 3§ pe « Che ldgdl one.JuisideRhe rallgidus level, the
viS]lv }( M uSA}E]ILbF]} tu e %E}ou Sl U AZ] Z ]+ o EoC v}§]
attempt to the fact thatKelsen always appeals to limited examples displaying paternal

relations, such as a father giving arder to his son, or of a teacher in relation to the student.

Back to the main question of the applicability of logic to norm#s}t % $§Z+ €& pe ]Jv < 0e V[
argumentationconcerning this problemthe denial of application of the rule of inference in

the case of normative creation, and the denial of the application of the principle of non
contradiction in the case of normative confBcThemotto of the whok discussion lies on the

fact that norms, since neither truer false,are notable to be logicayl treatedin the same

way as sentenceare.

Kelsen offers this extreme negative position concerning the applicability as an answer to the
Juulv % @E 3] }( pe]vP o A 3} That théy@Ehe viriEcipeof hon
contradiction and the rules of inferencaye applicable to norms of positive law has been

almost universally assumed in traditional legal thedf

Due to thiscritical perspective, his book offers ua perfect frame for our studyn our view,
§Z Pv o Z ]S S]}v v uv Ee*S v JvP v % S]vP < o« v[e SZ }E

position regarding the logical applicability is aggravated for two main reasons:

1) From the part of the juridical community: the discussions abbet possible relations
between law and philosophy (mainly logic) are abed because of the extent to which
Kelsen carried on his formalist project: Kelsen is interested in building a rigorous scientific
general theory, and his discourse mighf v~ U% $E $Z iy @ Jntdrektdr splving
the problems he/she faces in the everyday practice of law. Even if those problems have to do
Al3Z o P o 83Z }JECU ]8[* v}5 ]v 8Z A}EI }( < oe Vv §Z § 8Z VA E-
an important actual proldm in Lawcan be found in the contexif normative conflicts. The
jurist, or the lawyer, are interestin knowing, in the context of a situation of two different
norms being capable of rule one specific case, which of them should be picked up. The hidden
element behind the possible choice is the intention of the legislataf the higher authority
while enacting the norm. It would be very useful to have then some kind of principle ruling
this kind of conflictor dilemma in the same way that logic has dwn principle of non

JVEE ] 8]}vX ud < 0e V[* 3Z }EC IAV00} Y}V Bho @+ A |E BWHZ pS]}ve

rather give us a formal frame of the situation of conflict in law, while insisting on the fact that

BKelsen, H(1979, p. 189).
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a normative conflict should not beated as a propositional contradiction, because two
conflicting norms have to be both valid in order to be in the situation of conflithe first
place which is very differenfrom the case of contradictions between propositions, which
have the progrty of being true and false at the same time (A~ A). So, against the
jurist/lawyer expectations, not only the kelsenian theory will not give a practically applicable
answer, but will also insist on the fact that the possible answer given by logicapplicable

nor legitimatein the legal field.

2) From the part of the philosophical community: the relations between law and philosophy
(mainly logic) are misinterpreted because of the fact that the legal concepts, once apparently
similar to the philosohical ones (validity, science, condition, fictiand many othersare
frequently confounded with their philosophical coterparts. That means that the concepts
receive their usual philosophical approacinstead of being regarded within their legal
backgraind (since legal validity is not the same as logical validity, science is not the same as
normative science, a legal condition is not the same agjigdl condition or conditional and

So on).

In the frame of < o+ Heneral Theory of Normghosedifficulties areput into light The
consequence is that, nowadays, this work of Kelsen is probably the least studied or
commentedor referred tg despite itsgreatphilosophicrichness. Kelsen developed, in this
piece of worka thoroughdiscussion beteen logic and law in order to set and fix the limits

on their legitimate approximation.Because of that, the relations are more limited, but also

more reliable and more sound.

For the jurist, the text and the problems that are treategemto & u Jv *S43E § X &} E

8Z %Z]0}*}%Z E+U }voC (A Aljpo PE 38Z §3Z "% E 8] 0 *Coc
normis derived from another norm together wiits factualinstantiation, fails as a model to

express the® E $ pfmew specific norms from geral norms: theyseem to take it for

granted, andseeas almosnhaturalthe relation (and identification) of a valid norm and a true

% E}%}e]S]}vU % E} oC He }( 3Z o} Ropicalvalidity,]eanigs _ v3}S]iv }(
ASEWN Jv 00 %o }=edf onayBg @eoause of the illusionistevidence showed by

everyday examples sb@s those displaying th&dEP ve v[e ]Jo uu Y

We propose, in the following chapters, a detdilstudy of the relatios between those
%o % E VSOC "eZ E _ v}IWiphtbeétted &xpldaih whydtda still so hard to put into

practice what is attested in the theory.
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Our aim is not to establish a complete separation between the fields of law and philosophy
(and logic), but rather to establish a legitimate dialog, by eetipg the autonomy of the two

domains and tk impassable particularities thatake them two areas of their own.
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Chapter 3

Preliminary Notions

N 8Z JEC 3Z 8 AE%O0 Jve A ECIZ]VPU /E %
Karl Popper

In order to develop th@nalysis and comparisons between Law and Philosophy in the manner

intended in the present work, we must first of all introduce the pipatinotions and

arguments proposd by the legal Positivism as it is seen by the legal theorist Hans Kelsen. The

criteria for the choosing of the concepts approached in this chapter are based on their

Nelulo EISC_ }JE N %% E}AJU S1Iv_ S} Ju%}ES vS }v IdeSe o0}VvP]v
This represents somehow a problem, in the sense that, in the attempts of building connections

between the legal and philosophical field, those notions can be confoundedtlzd

interpreted andapplied in a wrong manner. Our attempt is precisely toitldnow far we can

go in those attempts, by elucidjy P v % E *« EA]JVP §Z v}8]}ve] % ES] po E]S3]
work might event we hope sot reinforcethe dialog between the two disciplines, since it

preserves a legitimate and thus reliable relatlmetween them.

Moreover, theimportant aspect to béaken into accounin this contexis the problem of the
possibility of application of logic to norms. Most of the legal notions we will face have some
[Tv }( ™ }uvs % ES_ Jv §Z oams]thad e npdrisvskack ZHee same name,
but not the same meaning. The most remarkable is the case of the notion of validity. Legal

validity, in the tradition of legal positivism, has a drastically different meaning that the validity
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studied by logic. Thirepresents a major problem in the context of the matter of the logical

treatment of those norms, Were this notion of validity is mostly misinterpreted.

However, before approaching those problemghe different chaptes of the present study
let us fist introduce a general overviewnf the main concepts thawill be involved in the

philosophical reading of legal positivism

We will dedicate special sections in this chapter&spectively, the notions ofegal validity

as relatedo that of logical alidity; $Z u 3Z} }o}P] 0 ¢ % E §]}v SA v A e_
and the naturalistic fallacyhe presence of fictions in law, specially the case of the Basic norm

in the legal positivism and the question of Reristencelegal conditions as opposed tagical
conditionals the notion o temporality in Law in the context of conflicting norms and their
relation to contradictory propsitionsand, last but not least< o v[e Vv] 0 }( $Z % E
syllogism(and the application of the rule of inferencasa meango express the normative

creation

Those topics ar¢herefore explainedby taking as a background more or less explicitly
depending on the subject in questidrthe problem of the possibility of application of logic to

norms.

3.1. The notion of legal validity

The first step when approaching the notion of legal validity in the positivist context is to
understand its identification with thepecific existencef a norm. So, if validity islentified
with the mode of existence of aonm, let us sedhow the positivist tradition arrives at this

definition.

311 (]Jv]vP “0o P o v}Eu_

At first glance, it is easy understand norms as being the meaning of something that happens
in reality and, after a specific interpretatiomrstitutes a norm. Let us consider the following

case for example if Iwant something to happen or someone to behave in a certain matter, |
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express this will with an act, which Kelsen callsenof willor anact of commandinglt is

simply theexpression of on&@ ¢ A v3]vP _ «}u $Z]vP 8} Z %% vX /& v oJvPu]e
drew on a board or a plank, a rising ofahandAZ]+30 Y dZ vU & bginterprefec $}

in a specific mannet receive a legal meaningin order to be understoo@s a norm. In this

sense, the linguistic act wilk interpreted as an order from a Judge, for example; the sign in

the board will be interpreted as a limitation of speed in traffic, the rising of a hand will be

interpreted as a voting in a p&ament, ar the whistle will be interpreted as a permission to

cross the street. The norsrwhich represent thesmeaning should not be identified with the

acts themselves, which asomething factual occurring in reality and ruledtbg principle of

causality. Th& u E oC » & S} EuUuU Jv §Z ¢ ve }( %o}e]S]VvP ]8X /8§ Jeo oC
how they are independent and should be separated from each other in this aspect when we

consider that the norm created by the act must continue to rule even when therathe

willing of its authorceases to exist

Alsq one important detail is that those acts will only be directblated to Law if they can

receivea legal interpretation. Otherwise they might bems (in a weaker sense) but not

binding legal normsThe meas to establish the possibility of this legal interpretation is given

by a more general norppresent in the legal order, whiglles the situation where thet v A _

norm emerges.Then, considering the abovementioned linguistic act of the Judge, for

example, § Z § Je % o }( & JA]JvP o0 P o ]Jvs E%E S S]}v e
already existing legal norm that gives to the Judge the capacity, the authorization, to emit

such an act of will.

Departing from this scenario, we can now introduce theyveasic positivist definition of a

legal norm as a specific meaning:

The norm is the meaning of a willing or act of will ahd the norm is a
prescription or a command it is the meaning of an act directed to the
behavior of another person, an act wde meaning is that another person (or

persons) is to behave in a certain wa¥

Moreover, in order to be classified as legal and binding, the meaning of the act of will in

guestion might not be simply subjective (which would then consist in a mere d@sivhish

YKEU ul}j&E "~ E u 8] 00C_ *% I]lvPW A v (3 & ] uSZ}E][- §ZX
20Kelsen, H. (1979.2).
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the addressees might recognize it as binding, and not only the person enacting the norm. The

element providing that objectiveness is the notion of empgoing, or authorization. The

person enacting the act of will must be authorized (by Law) in order to produce binding norms

as the meaning of his act of will. At this point we can introduce this important precision made

by Kelsen:

AdZ]e ]+ 8Z }voC A C Jv Azl z sz tuu v 3| Z|PZA C
distinguished from that of a moral or legal authority. Generally: not every
Ought which is the meaning of an act of will is a binding norm. For instance: |
v Aloo Z A EC}v ]*vSE U EJERE pu%ES Jv P [X dZ § ]+ v
binding norm for there is no norm of a positive moral or legal order which
empowers me to posit such a norm. The Ought in this case is only the
subjective meaning of my act of will, and not its objective meanirig.dnly
when the Ought has an objective meaning, and so expresses a command, that

§Z & A]eS- usC ~1X % ]Jv JvP vIEue+X_

According to Kelsen, the statements arey their turn, the meaning of actsf thought,
described in propositions which can teen evaluated as true of false. But this is no longer
the normative }u Jv }( §Z ~"KuPZ3_U (&Ejpte of igpuafion de@@erelythe
indicative domain} ( $Z ~/«_U &uO C M. 0]SCX

The notion ofobjectivenesss also essentially linked todhof validity, sinceonly when the
norm is the objective meaning of act of will it is also said to be a valid norm, i.e., to exist within

the frame of a determined legal order.

3.1.2Validity as Existence

We have seen that the theory of legal positivistontrarily to the natural law and the legal

realism traditions, aims to preserve the scientific objectiveness by using the notion of legal

21Kelsen, H. (1979, p. 27).
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validity as a criterion for defining a norm and a normative system. This notieeniglentified

with the objective existence of a norm.

/18 ] HE]Iue ( 8 83Z 8 "A 0] ]8C_ ]- luulv § CEu Jv >}P] v v >
hides in reality two drastic different meanings. In Logic, we say from an argument that it is

valid due to the logical necessity of thenotusion, given ta two premises. Also, a sentence

can be said to be valid, if it is true in all possible interpretations. In any case, what is interesting

is the fact that tle notion of validity in Logic seems to bén one way or anothett somehow

linked to the notion of truth.

Now, let[+ u}A | 8§} §Z oF®& aopdditivistkieorist, the simple definition saying
8Z § "Zv A «C Z VvVIEu ] Ao]l][ A u vszsg v}EuU Al _ U A
trivial, it is at the same time a fruitfudround for legal, logical ananostly, philosophical

analysis. Let us see how it happens.

AWZ]o}e}%Z] 00C *% I]JvP_U A Z A 3§} pv E+3v 3Z 53U A v |(
formulation, even if theomehowgive information, if they are written in th€onstitution or

fixed in the walls of the public swimming pedif our cities, they are not tde treated as

normal sentence. What the positivist claim is saying is that norms havstexie! In this

sense, when the legal nornexist, they are oe}U 8§ §Z « u S]Ju U "saidtplbeSs] 00C _

valid. Their existence is their validity.

This claim isfully committed with the idea opositinga norm which is, clearly enough,

se v38] 0 8} §Z 0 P 0 %o}*]3]A]+uXremdhe point alie® of eiticas and
legal positivism, the only norms considered to be objects of cognition are positive norms, that
is, norms posited by acts of will, and indeed, by human acts of#Klielsen distinguishes the
VIEue AZ] Z €& 38Z u vV]vP_ }(3%Z}¢ AJ@Eo ¢@Epsuwhich are}tie
meaningof a fictitious act of willt suchas the Basic Norm. Fictitious actsvif wo vi[generate
norms with specific existence, buinly with a fictional one. They do not really exist in the
frame of a deternmed legal oder, and that is the sense in which the teemistencenustbe

takingin this context.

Thus, alidity is the ideal existence of a norm within the context of a determined legal order.
Theeefore, considerindor examplethe caseof the Braziliawy v} EuU ooW HZ_ (bavk

N. 9.615/98) enforcing that, by the year of 2001, (soccer) clubs can only sign a maximum five

22Kelsen, H. (1979, p.4).
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year contract with a player, and allowing (soccer) clubs to creatk promote their own
leagueswe must understand thathis rormexistsA]$Z]v $Z (& abdido Biasileiro
de Justica Desportival itvdoesnot existin the German Civil Code or the Brazilian Penal
Code.

There isstill another factor that seems to increase the difficulty for the philosophical
understanding of legal norms: the validity is not even a property of a norm, in the same way
that we say from a proposition that it has the property of being true or falsmsHelsen

(Jv » o P o A o] ]5C «Vallity(i3 the spdaifie @istence of a norm, an existence
different from that of a natural fact, and in particular from that of the fact by which it is
created. A norm decrees an Ougfit And if the nam decrees an ought, it has a normative
function, that of commanding, empowering, permitting or derogating. To say that a norm is
valid is in fact a pleonasm, when norms are invalid, they are not binding, they are not part of
the lecal set that constituted aw, they are anywherg* Invalid norms are in fact simply

commands, orders, norm®-be, without legal status.

This thesis also finds an echo in the philosophical tradition, namely, in the famous statement
of Kant when he says that existence is not al (@a opposed to a logicalr syntactical
predicate®. In this sense fiexistence is not a real predicate aproperty; existence is not a
characteristic which can beddedto the concept of the subjecThis argument wasrbught

up by Kant concerninthe cortext of the ontological proofs for the existence of Gédnt

says:

NSz ~8Z }t i § v 8§Z }Vv %Se upes }vsS]v A& S0C SZ -
when | think of thiobject as given absolutely (thpP Z SZ A % & <+]}v Z]5 ]|
nothing is thereby added to the concept, which expresses merely its

possibility. Thus the actual contains nothing more than the merely possible. A

hundred actual dollars do not contain the least bit more than the hundred

possille ones. For since the latter signifies the concept and the former its

object and its positing in itself, then, in case the former contained more than

2 Kelsen, H. (1979, P.2).

2. dz E [authprized act} ( "%o}*]3]VvP_ $8Z Vv}EuU VCAZ E X

2%tZ] ZU }v 18 SUEvVU (Jv e v Z} ]v ,du [* §Z ] }v EV]VP AE]J*S v X (8
Frege-Russell view thagxistence is not a property of individuals.

26



the latter, my concept would not express the entire object and thus would not

be the suitable concept of $2X _

We can draw a bridge between the Kelsenian and Kantian perspectives in the sense that both

seem to be sayingtha8Z A ]S v } ev[S " }oo }E S _ ]Jv SZ AE%0 VvV S]}v
Taking the case of legal norms, it is completely redundant tdrsstya positive norm exists;

in the same way it is redundant to say that a positive norm is valid. The existence and the

A 0] ]35C & $Z A EC "v SuE _ }(odlyasexidsing ancpSvalid|that w¢ W |35 |-

can grasp the notion of a positikegal norm.

]1(( &€ vSoCU "E o_ %gaédotjustor efficientaetually doadd something else
to this existent norm, they are properties that tell ssmething about the normWe are in
this casedealing with two different concegtwhich areput in relation to each other (for
examplethat of justiceandand that ofnorm), qualifying and thus broadening the meaning in

guestion.

32.> Po™M]v v ]88« Ki SW ,pu [* E SHE o0]*S] & oo C

Now that we have seen what legal positivism follagsa methodological guideline, namely,

the notion of * %0  BvESH@n dnalyzbow that science approaches its object: the legal norms.
The case of legal science is a rather particular one, and veryeditferom natural science.

Legal science describes norms, that is, it makes descriptions about prescriptions. Let us see

how that relation is articulated.

A nom can make part of a sentenegdiich can be evaluatl as true or false. Sentercabout
norms, desribing norms, are the content of a special kind of science, called normative science
or science of Law. Since the normative sciecoetains true/false sentenseabout Law t

which is the overall set of norms, which can only be said to be v#iiel limits between these

two spheres can be often erased, giving place to a number of confusions.

26 Kant, |. (1781/1998, 567 [B627=A599]).
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Facts of nature, causal links, scientific discoveries, #neyall expressed by senterg;eand
through our mental/rational evalu&n they can be said to be true or false. All of these
elements belong to the realm of thés . But positive norms are not given facts to be attested,
they need to be created, and they are createdmgmtional acts of human wilWhen a norm

is createdas the objective meaning of an act of will, it is said to be valid, and decrees an
AKUPZS_X dZ]e *% ]1(] ]1SC % 0 ,pagticulavrgdin thd wormats/2 réalm

of the Ought, which is completely separated and not reducible toitidicative realm of the

As .

This rigid separation isnather constant methodological principle guiding the whole
% }e]5]A]*8] 3Z JECX /5 E % E + v usz} }o}P] o N GCee_ A
normativet §Z ~ K ufietd& and that of the indicve tthe ~/« _ (] o X

Themistake conssting in mixing those two separated doina represents an error that was

already pointed in History of philosophsalled he Naturalistic Fallacy. Evenhe term was

introduced by G. E. Moore in Hgincipia Ethicaf 1903 it is fully inspired on the traditional

problem of the isought separation approached liye Scottish philosophddavid Hume¢1711

t 1776)in hisA Treatise of Human Natuif 1738. While the moorean version wasore

focused onthe problem of identifyinggood with the object qualified as good, the humean
versionignore }v E&v A]3Z §Z }v(pe]l}v SA v 3Z Ju v }(8Z "le_ v
AKuPZ8 v 8Z A v]eZ]vP }( 8Z }E Ee » % E $]vP 3Z uX

The context of Hiu [+ @E]S8] Jeu ] $3} &wbalietho Se} E oheXlefal Gontext

those attempts also existgiven that the problem of th&allacy ariseprecisely togethewith

the efforts to, for example, appliogic to norms, that is, to treat nas as if there were naral

facts described bgropostions. In Morals, the fall C A}uo S} }ve] %EE} G} EEH] ¢
e Av SUE 0 % E}% ES] & apart af Adtural scipacks. Batliaw, the fallacy

would mainlyberecognizedn the efforts to trealegalnorms as true/false sentenseinstead

of the fruit of human arbitrary will.

The necessity and importance concerning a clear borderline between the two fitddtual

and normative t is explained by Hume himselfMorals excite passions, and produce or
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prevent actions. Reason itself is utterly impotent in this particular. The rules of morality,

therefore, are not conclusions of our reason

Thisalso clearly represents a refutation of the it of practical reasoning, that,isf the

%o}ee] JOo]F€ating "v}Eue (& yuor@ational deduction. It is very important to

systematically reinforce the idea that, indeed, norms edso be the meaning of acts of

§Z}uPzs8U AZz] Z Aloo P]JA 3$Z u 8Z ]E }vs viU 8Z Jv(}Eu 3]}v &
addressees (what to do or not to do, and the consequentg® 0 }AJvPYeX us & [ v}S C §
moment when the norm isctuallypoe]S8 W §Z]e }vS vS upeS material_ ¢}&

the subsequent 3 }( Jv3 v8]}v ooC AJoo]vP ]38 8}JA & « Vv}8Z E }v [+ Z A

Thus, th § }( SZ}uPZS ] cJu%o0C "N(]E=*S ¢S %_ ptiogAnC&® E} <+ }( v}
even be ignored, when we take in consideration the case, for example, of iarpenit
member who votes for the approval of a norm without even knowingdstent, i.e., what
the norm prescribesThe point is that tle meaning of thaactionof the parlament member
wasthe creation of a normand it can have nothing to do with the enactionadflescription
}us }u }v o« [+ oFaA kyéiibtion abouit or any other mental or rational

outcomes.

The naturalistic fallacy is such a common argumentative mistake, that it is easy to recognize it
even in everyday examples, as well as in many other ldvetisisthen see how the problem
of the naturalistidallacy is identiftd byanotherauthors this timewith avery contemporary

example:

’So,for example, Peter Singer takes E. O. Wilson to task for committing the
ul*s 1 }( u}AlvP Z(@E}u t]epetificallyPf@rsmoving from the
% E ul]e ZKHE P v e u (E}u Juu}v %}}o v AlJoo E 3u
%}}o[ 8} §Z }v ope]}v 3dt6&d@ dnythipdvidnichvimperils the
Zpyu v P v %}}o[ ~*"]vP U i60iU %X 0i*X "]JvP E }EE
argument is invalid as it stands Wilson has neither made explicit, nor

(v e U}JE o0 Aop USZ %E ule W Zt whidhzs v}s 3} }
imperils the longd Eu *u@EA]JA o }( JUE P v «[X dZ vU ]JvA}I]vP
§Z vV ,qu [+ Zpv E] P o Pupuo( 3A v ( 8+ v A op *[U ~]v
Z 3Z] 0 % @E ule s & Vv}$ 8Z I]v }( 8Z]vP ]e }A E

27 Hume, D. (1739/1985, p. 509).
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% E u]e « JvZ €& vS Jv }UE ?®}o}P] o v SUE [X_

Once thenecessity otlearand rigiddivisions betweents_and Ought_is understood we
can nowalsounderstand how the legal science approaches its objestudy: the positive

legal norms.

3.2.2The relations between the Science and its Object

Concerning precisely the relations between the science and its scientific ddjece, legal
sdence and Law itselit is importantto insist onthe fact that, even if the legal science deals
A13Z A o] Vv}EueU ]85 } *v[8 Z A VvC V}IEuU 3]A 0 P 0 %}A EX

The function of the leal scientist, or the jurist, ithat of impartially describe, explaiand

justify the concepts, theseand proedures folloved regardng a determined legal normative

system. Within the context of a science, the jurists, while mentioning and repeating the norms

in their sentences about their validity, are ascertaining a fact to be verifisiriply observing

the legal documentsThis can only be the case in this context of legal positivism, where the

JuE }( o AlJe JE 30C o]vl §} §Zz N déternddnorpatde viE&u S}

system.

Now, since the validity of the norms is also directly linked to the authorityhefsubject
enacting it, positig it, we can clearly remark th#te jurist, while producing the theory, has
no authority to impregnate the scientific results with prescriptive power, with legal validity or
bindingness. The prescriptions of law lwih the context of science, havéheir validity
expressed by sentensewhich will be true of false, depending on their cornests, which can

be attested by empiric verification.

Onefine interpretation is the one that Norlye& Bobbio makes of this unusutlct that the

normative science makes descriptions about prescripti@abbio didactically explain how

28 Curry, O. (2006, p. 238).

30



the jurist is supposed tderform _in his task oheutrallydescribing the norms of a given legal

order as the following:

NKv v ] vs8](C v hd3seupesjdsition of two meanings, related

but not clearly separated:

a) the norms, a determined system of norms, are the point of view from which
the jurist, differently from the sociologist, considers the social behaviors; they
appear through a screenitl a certain narrative structure, and the behaviors
are of interest once regulated and for the way they are regulated.

b) normative propositions are the result achieved by the jurist with his work
of verification, interpretation and systematization of atdrmined positive

legal order. Maybe we could say the same as the following: being the
normative science descriptive, it describes facts qualified as norms, i.e., by
norms, or it rather formulates oughtropositions by means of assertions. It
doesnotmeav $Z § §Z}s 3A} u v]vPe (}JE ~Vv}Eu §]A _ & Vv}$§
in the saying expressed many times by Kelsen, that the legal science is
normative while it describes what it is, but that in order to describe what

ought to be, it makes use of a determined legal «§ § X _

dZ "%}o0]S] kehince®Hat discussiorsiclearly the matter whethehe legal science is
normativeU ]X XU AZ §Z & ]85 Z » §Z (pv 8]}v }( % E}%}]vP ~ 35 E A
still, whether it should correct norms or someho&w u 0]} & 8§ _ §Z ] & Rédg&dipgo S]}v
that question, } ]} JvEE} p <« 8Z J(( E v « 3SA v "v}IEuU S]A _ v "% CE
explain that the normative science, despite the fact of dealing with notmrghere the
AvIEu 3]A _ § Eu t}doesnpljake use of a presiptive discourse, that is, their

e E]%3]}ve }Vv[8 Z A §Z Ju }( Z vP]vP §Z Z AJI}E }( }18Z E-

nevertheless still situad inthedom ]v }( §Z ~/e X

Of course that, in the everyday practice, things may nasdélack in white. The myth of the

MNMu%e ES] o_ E » & Z & *Z}po U % Jemticely bpliededAnowotakero (Jo U v}s
for granted The jurist has a critical reading when describing and interpreting the Law, and

perhaps this igvena positive aspect of his/her work. But what we should ajxs keep in mind

is the purpose oKelsen while interested ithis kind ofscience, in providing a general formal

29 Bobbio, N. (2008, P. 59). This passage is a personal translation from the versiongu&set
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theory: he is setting the way the jurist must precede, not the way he/she eventually ends up

proceeding.

3.3 Legal Conditions

Now that wehavealready explained how the definition of the legal norm is identified with a
meaningnamely$3Z } i 8]A u Vv]vP }( v 8§ }( AJooU ]5[* §]Ju 38} v oClI

linguistically formulated oconstructed.

3.3.1Imperatives and Norms

In order to introduce the discussion about the formulation of a legal norm, we can start by
%0 %0 E} Z]VP *SE] S0C %Z]0}*}%Z] 0o }v %SU v uoCU /uu vp o -
}( ¢l]Joo_X

Since, to Kangll imperatives express an ought, the imperative of skill will representv} & u _

inthe senseof @ Epo _ JVJE&E & v v A] § Eu]v u VeRll< v3 o Ce §7
sciences have some practical part which consists of problems of some endwbissible for

us and of imperatives as to how it can be reached. These can therefore generally be called

imperatives of skil&°_

So, according to Kant, an imperative of skill will be expressed in the follonpegativeform,

for instance:

~ iou want vater to boil, you ought tdeat itto 10i £ X _

But the point is that this meansnd relation is clearly a causal relation. And causal relations
express anust, and not anought, which is the normative component by excellence. The
meansend relation expressed by the imperative of skill is not a normative relation; it is not

expressed by a norin the stri¢ sense of the termand does not posit an obligatory behavior,

30 Kant, 1. (1785/2005, p.56)
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it rather gives a recommendation, an advice concerning the reaching of a determined

objective.

These specifications concerning tKantian notion of imperative are particularseful to

notice that a norm is noas general as the notion of imperative or commandleled, the
(Iv1ld]1}tv }( "spfEamow felied to the concept of a command or an order, but with

the important detail that this order must come from an authorized person, as an expression

t mostly in the form of an imperative of a will.

Also, sce ths willing must come from a person authorized by the Law itself, there is always
a strict relation between the legal production and the legal power. A subjective act of will
consists only in a command, without legal force, it means the expression of@pévilling

S1A & ¢ % (] « U v t % is pbout Differentlyan objective command

is not only the psychic event of the expression of a will. This can be seen in the case of a
testament, for instance. In a valid testament, the subijgzact of will of the person making

the testament obtains its objectivityhtough the Law: once it is legally legitimated by an
authorized person or organ, the command of the person in question will remain valid beyond
his own existence, when he will donger be able to express h&ubjectivewill. This
demonstrates the independency of the compulsoriness of the command from the subjective

act of will.

< 0+ V ]JOOU*SE 5 » §Z]* %}]vd C PJA]JvP 8Z /£ u%o }( P vP3 E][-
the gangser asks you to give him all your money, this order, or the imperdigvemits, has

not the same meaning as when the tax officer asks you for the money, namely, that the person

towards whom the order is formulated ought to render a determined amafrhorey. The

§ A }((Jredigst isactuallya biding validegalnorm, because it is based on the Law, and

the officer has the authoritand the powergiven by the Lawself allowing him to perform in

the specificway he does. On the contranhd gangste€E [« } E & G®nkgaEubjeutive

act of will(even if it can be really appealing to call it binding, depending on the means he uses

to attain the ends)and it has the meaning of a command, but not diiredingor obligatory

valid norm.

Thus while he command or the imperative are the expression of a desire, the norneis th
% E *]}v }( LS B DS dl(en.\Let Ks now seim more detailhow the relations
between the imposed behavi@nd the consequence linked to its disrespect are fixethe

formulation of a legal norm.
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3.3.2Causality x Imputation

Another term belonging tolte legal terminology and finding an echo in History of philosophy
%% @Ee+ AZ v §Z C A JVv(E}vE 3} ((]Eu 8]}ve }( 8Z (}EUW " oo
}v 18]}V o@Bo:WAAE P v E o0 VIEuU* }( %}*]3]A u}@E o0]5C Vv %}e]3]A
ZC % }3Z M]theoprésensection we will analyethe notion ofconditionas it is expressed

in the formulation ofnorms.

Certainly, all positive norms link l@ehavior as obligatory or as forbidden under certain
circumstances. In the same way, when a norm prescribes a sanction, this sanction is seen to
be the consequence of the illegal aaso expressed in the nortnThis comes on thevéry
*Ju%eo](] < (%sBroedrie tommits an illegal act, then as@an ought to be applied to

this person_ X

In Ahilosophy, conditional sentenseare logically evaluated by a logical connective called the
material conditiongl which has the particularity of not specifying ausal relationship
SA v 32 v§ v v S§Z }ve <pvsSX /v >}P] U SZ (Y SZ v_ }v
be false when the antecedent is true at the same time as the consequent is false. So, the
ev3vVv A/( U — ] (0o AZ v sgsAl@her combinajieng render the
sentence true, what yiekla lot of bizarre consequences when we leave the formal level. For
example, any material conditional with a true consequent is true, aiychaatterial conditional
sentencewith a false anteced@tisao*} SEU ~(}E& A udéetdalll pidy baskethall
Al3Z uC D ES] ve (E] Vv *» }v A" SHE Ceo_ X

Given this contextwhen we saytogetherwith Kelsenthat the legal norms are expressed
§Z (}E&u }( M( 11U $Z vhenhpwig thisgpposdad be comprehended under
aphilosophical perspective

Conditionalegalnorms cannot be treated as conditional sentences because the link between

§Z v§ vd v 8Z }ve <p vS8 ]e v}3 o]vI]vP 3A} ( S (E}u 8Z ~/e_
the connection between antecedent and consequent iegalnorm belongs to the realm of

Lav, the normative or the "KpuPZ38_  }u ]JvU v §Zthe@Ecalledd yrelafien of

imputation.
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Themain difference between imputation and causality is that the imputationnie&dsto be

created, ithas b be produced by a specifiact of willfor eadh and every normwhile the

causal link is completely independent from an agent. The causal link is what is expressed, for

example, on the rules studied by the natural sciences, such as the laws of physics, for instance.

In this sense, the laws of physiésjoo }v&]vu §} SEP A v ]( % }%o0 }IVv[E I\
them or would stop believing them: they arautonomousin this sensgthey are “%self

P}A Ev]vP_X Kv §Z ngnns @e @vys the Product of theiman arbitrary will.

In this sense, thapparent *v}Eu 3]A]13C_ JvA}oA Jv 8Z }vE/ASW[35Z} Vv Spu(
really express that somethingught to bethe case, buthey rather manifest some kind of

NE P poor@attes that aresystematized imnd bythe science.

So, in the imputationthere is no relation of necessity between antecedent and consequent,

because the link &ween the two states of affar ]+ 0A Ce % v Vv3 }v «}u }v [+ AJoo
]*1}vX }ve <p vSoCU Jv §Z Vv}Eu ~/( <}u }v luu]Se UUE €EU Z

M u]SS S8} E]Jul]v o JukeE]e}vu vS_U v} v ¢]SC o]Vl ]* % E + vsSU

VIEU } ev[8 A}] 8Z ( 8$88Z 3 8Z E E upuyE E+ AZ} E V}3 %S

o]JvliU }v ](( & v8] § (E}u §zZ ~]e_ o]vllenScausalify @nds z M 0]SC

imputation, characterizes thanethodologicalabyss which drastidgl separates those two

domains.

34 Fictions

For a person who is interested in the study of theories of law, but who does not have a formal
legal background, some partiewl kinds of normative formulations can seem to be very
confusing. Let us take the example given bgfP®tto Pfersmann, when he talks about a
*Ju Z}A "% }o3uijsue: legal fictions. Let s®e the example, wheRrof. Pfersmann

expresseshe followingnorm:

31 The topic regarding legal fictions is an especially interesting one. But, unfortunately, a difficulty one

can find in approaching this matter from a philosophical point of view (in the context of conferences or

discussions with the Law professionals)attthere is a general hesitation from the part of the jurists

to grasp how problematic and arbitrary the application of legal fictions can appear to be under a

rigorous theorectical perspective. This is in part due to the fact that legal fictions arehiglsly
AN((11v8_]Jv 8Z oP o %E 3] U Az]lz v PJA 3§z AE}vP ] §Z § §Z
theoretically sound. Many problems can be raised on the topic of legal fidfiiom a philosophical or

logical perspective, and a whole thesis coodwritten by philosophers interested only in that matter.
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©Only women have access to this swimmpogl, the man working as

swimming teacher is a woman in the sense of this staxite

It seems strange to believe that this cowdtuallybe a valid norm. But this example shows
precisely the complete indepelence of the notion ovalidityin relation to what some would

say to be its correspondent: the notionéith. In this example, the norm can be a valid one,
even if its content presents an impossible state of affairs, namely, a man to be a woman. This
norm is nevertheless perfectly understandable for their addressees (after an interpretation);
it can be, andactuallyit is respected by them in the same way that it can also be violayed

its addressees

But thesecaseswhere the fiction regards & normally, contradictoryt element present in
the linguisticformulation of the norm, i.e., in itsery content, arenot what interests Kelsen
and the theory he proposeelsen is not interested in normsontaining fictionsri their

formulation, but rather in norms which aréhemselvespf fictive nature. Thepresence of
fictions in the kelsenian theory is represented by the notionBafsic Normwhich is, in the

General Theory of Normeonsideredo be an example ofiction by excellence.

LEU  (JE %% E} Z]vP §Z v}&]Iv 18« o(U ]&[* Ju%}ES v &)}
AYEP v]i ]V %o}e]&]A]e& 0 P 0 «Ce% uX

3.4.1The hierarchy of norms

Now that we explained that norms are valid when they are the objective meafiag act of

will, let us see in detail how this normative creation happens.

Norms can be general of individual. Kelsen expltiesdifferencebetween them in a very

clear manner

The reluctance between the two fields regarding an open discussion on this specific topic could then,
perhaps, be put aside. Due to this context, we will retain the discussion in this study tmfilbe of

Basic Norm solely, and not in the legal fictions in general.

32 pfersmann, O. (2004, p. 43). The passage is a personal translation from the original in French.
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A vIEuU ] Jv JA] u o ]( ]%nly igHividually}specified inshce

of behavior to be obligatory. For example, the judicial decision that Schulze
the thief is to be imprisoned for one year. A norm is general if it decrees some
generally specified behavior to be obligatory. For instance, the norm that all
thieves are ¢ Ju%e E]fv X _

The content of such norms are always a determined human bel4via., the behavior

Ev & }o]PS}EC C §Z Vv}IEUX [v §8Z]e ¢« ve U ]Shermiss VvS]E oC
obligatory, because isj instead, thébehavior(actions or omissions) that is made obligatory

by the norm. By this perspective, individual norms are observed directly by the addressees,

while the general nans are observed only indirectly by them.

But the relation between the two kinds of nonsiadirect ® % v v C_ & o S]J}vW SZ P v CE
normwith corresponding contennust be recognized as present in the legal order in question

~]X XU ¢ "%}+]8 _ }E "AE]33 v }Av_ C 3Z > PJ]+o 3}Es+ *} 3Z 8
created bythe Judge for the sgxific caseEach individual norm needs its own act of will from

the Judge.

In this sense the individual norm must be grounded by a cortentespondent general norm.

Even if thisprocess E % G + v&e «}u Z}A v ~]v ]JA] p o]l 8]}v_ }( 8Z P v @
H 8]}v & o0 8]}v ] 8 0]*Z U «]v U ¢« A[A ip*3 u vs]lv U 3Z |

brand new act of will whose meaning will be thalidity of theindividual norm. Without this

second act of meaning, now coming from the Judge, and whicbmpétely separated from

the act of willof the Legislator concerning the general norm, no hegalnorm islegitimately

created.

So, even if there exists a logical relation between the descriptions of the behaviors serving as
content in both general and imddual norms (they are correspondent), there is no logical
relation between the validity of thosvo norms i.e.betweentheir existence The individual

norm will only be valid if erded by an authorized person,iifwill be the objective meaning

of his/her act of will.

33Kelsen, H. (1979, p.7).
34 We will approach the problem or the relation between formdacontent in the legal norm in the
chapter dedicated to the study of the notion of practical syllogi€hapters 9 and 10).
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In this perspective, in order to give a general structure to the legal system, one can consider

§Z Pv o VviIEuU - JvP ]v NZIPZ & _ %o} €] ®iiividua) unéem E §} SZ s
PJA]JvP 8} 3Z]+ "0}A E_ v}Eu d&i¥ (tdGethed witli te ajcs of Willaof the
Judge)Normally this structure is represent C "% CE u] _ }( VIEu+U AZ E 3Z ]v

norms serve as the basis.

The notion ofStufenbaus presented in thé?ure Theory of Lawv ]S8[ S | v (JE P& vsS ]v
the following writings, especially in th@eneral Theory of Normsvhere it is barely even

mentioned E A ESZ 0 «+U 3Z]s v}3]}v & u Jve }v }( 3Z u}*8 %}% po E
o Po3Z}EGCU ]X XU |8 Aloo u EI < perspptiveeh&Eromative Jves , ES§]
order according to different levels (primary and secondary legal rtlbsing the latest

represented by the rules of recognition, of change and of adjudication) as vegjhasst other

more contemporary approaches considering tegalor moralorders asacomplex normative

web.

In this sense, in order to answer to the question whether a given norm is a binding legal norm,

we have to consider two aspects: whether the content of the norm is grounded by a previous

t higher t norm andwhether the person enactinthe norm is authorizedt alsoby ahigher

competence norm, giving him/her the power to do so. The search for this grounding for the

normative validity should then meet an end when we arrive at the Constitution of a cquntry
forexampleX ps $Z v SZ (HLESZ E <p *S]}v *SJoo E]s W ~tZ] Z o P 0 v}
of the first Constitution of a country the power, the authorization to enact it as a valid set of
VIEUM_dZ G ] v} Z]PZ & v}Eu 3§} P @Epgisen Wil BuggesifatESZ E o0 u v
can only be th@resuppositiorof a higher norm that enables the normative chain constituting

the Stufenbau

3.4.2The Basic Norm (Grundnorm)

The notion of Basic Norm @e of the more intricate in legal theory. Since thagm is not
actuallyposited, it cannot be said to be valid in the same sense as all the &th€E v EC _
norms composinghe system,or to exist in the same way that they dotherwise it would

also have to bgresent in thelegalsystem, ight above theConstitution,on the very top of

the pyramid,which would, again, perpetuate the problem of tleckingof a higher norm to

justify its own validity.
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Kelsen argues that the Basic norm is a merely thought norm, i.e. it is the sense of a fictive act
of will. The Basic Norm should then be seen, as we will argue in the special chapter we
dedicated to the study of this notidfh as a methodological apparatus serving to give the
formal justification of the validity of the Constitution (and, subsequently, of thallsysem
as a whole). Despitstill having to be regarded as a norm (where the ringaf the fictional
ouvsS }u-e (E}lueU §Z]e "VvV}IEU_ Z - %0 u E %]5 théo}P] o (pv
collection of legal norms could not be seen as a cohementativesystem passible of being
rationally described. It is only under the presupposition of the Basic Norm that legal science

can perform its function.

The notion of Basic Norm was invented by Kelsen and severely criticized by his
contemporaries. Thesbal positivist Herbert Hart himsdifisstrongly attacked the notion as

being an unnecessary} Eu $]A ~ p% o] 3]}v A Mi%o] o343v_ (}JE §Z <35pu C }
legal positivism. For Hart, the bindimgssof the constitution is simply rendered evident by

Z]le "Epo }( E IPV]IZ]Iw X o (vV[E %sS > %BRbished a raetevel

for the rules of recognition permitting to recogniz¢hat is binding Law, to checktlife steps

on normative creation were correctly taken (iié.the normative creation procedure was

correctly followed) to justify legal validity. However, Kelsen tries to avoid this upper separated

level of secondary rules in order to be able to keep positive law itself as the only source of

law (Stufenbay, preserving also th v}3]}v }( "% uE]SC_X , ES[+ VIEuU S]A %
grounded on the notion of rule of recognition clearly does not perform in the same way. Some

of the differences are that

"~ Ybecause the rule of recognition is a social rule, it is capable of being an
ultimate rule. It is ultimate in the sense that it does not exist in virtue of any
other rule. Its existence is secured simply because of its acceptance and
practice. The primary rules of the legal system, by contrast, are not ultimate
because they exist wirtue of the rule of recognition. The rule of recognition

validates, but is not itself validated®

Nevertheless, this approach contains its own difficulties concerning, for example, the possible

linguistic formulations of tese rules of recognition, oeven theirrelation with the naturalistic

5. Chapter 6
3¢ Shapiro, S. J. (2009, p. 5).
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fallacy, since it grounds legal validity in some kind of social commlonfyAv ~«8 v E _

practice, i.e., in the simpl@ctualrecognition of their authority.

The notion of Basic Norm might be macomplex, buttiseems fitterto meet the purposes on
establishing a general theory for legal pos#tiwi since it preserves the thesand precepts
}( 8Z %o}e]3]Ale3 SCE 13]}vU AZ] Z ] v}8 3Z stconsidiéring@ag [+ %o %o E }

hybrid conceptiorof hisrule of recognition.

Kelsen, very didactically, give us a very fine example, this time coming from the field of positive
morals instead of the legal field, that might help us explaining the place and function of the

Basic Norm in a positive normative /st

"&}YE A u%o W W po }u e Z}u (E}u ¢ Z}}o v < Ce S}
0 ¢e*u S ,uP} JeuC v uCU / Z 8§ ZJuX[ dZ E p%}vU W po]
v ]v]Al po viEu 8} Z]JuW Zz}u E &} o}A C}uE v uC ,
ZIUX[ W po ele Z]e (USIZSEWMAIZC v uGCM[U §Z § JU Z -l
8Z epi S8]A u Vv]vP }( Z [+ (3Z E[+ &} Aloo]* o°} ]5-

why it is @ norm binding on him, drand this is the same questiorhe wants

to know the reason for the validity of this norfidvhereupon his father says:

Z He = espe }Juu v A>YA CIUE v u] o X[ W po S§Z v o
VCIv 8} } C 8Z luu v e }( : eusM[V 8Z & ]eU Z le AZC
u v]vP }( : epe[s & }( AlJoo ]+ o0} ]88« } i 8]A u v]vPU |,

norm, or t and this is the same questiorwhat is the reason for the validity

of this general norm. The only possible answer to that is: Because as a

Christian one presupposes that one is to obey the commands of Jesus. This is

a statement about the validjt of a norm which must be presupposed in the

thinking of a Christian in order to found the validity of the norms of Christian

morality. It is the Basic Norm of Christian morality, and it founds the validity

}( 00 §Z Vv}Eue }( ZE]*S] veiylEPELOX /S e VvEISZ]VvP

further can be asked about the reason for its validity. It is not a positive norm

(i.e. posited by a real act of will) but a norm presupposed in the thinking of

ZE]+*38] veU Jv }8Z & A}E U3 ]+ (] 8]8]}tue VIEUX_

37Kelsen, H. (1979, p.254).
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The trickyrelations between norms and sentencabout their validity on the context of the
presupposition of the Basic Norm need a more refined treatment, which will be delivered in

the chapter concerning the notion of Fiction in legal positivism

3.5 Normative Conflicts and Logical Contradictions

The interest of Kelsen in the problem of the applicability of logic to norms is marked by two
main questions that can be seen as instantiations of the general problem of the applicability,

namely:

1 tCould the princife of noncontradiction be applied to a situation of conflict between legal

or betweenmoral norms?

2 tCould the procedure for the normative creation be expressed in a syllogism, and be ruled

by the rules of inference?

In the presentsection, we will anglze (1), leaving (2) for the next, following section of this

chapter®

3.5.1The problem of applicability

If we start the story by its ending, we can yet announce that Kelsen completely denies the
possibility of application of traditiondlivalentlogicto norms. The main argument will depart
from the fact that traditional logic can only be applied to true/false propositiotisat is, it
presupposes truth valueg, and the whole Kelseniargumentationwill be focusedrecisely

on expressinghe differences between a valid norm and those true/false proposi. This
approach is also corroboratedC < 0+ v[e % E Adgdnecersig the noneducibilityor

nondeduction A v 8Z @& oue }( *e_ v ~"KuPZ3 U + A 0o =« §Z

38 Cf. Chapter 6
39 Cf. Section 3.6
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a s }( Aloo v 8+ }( SZ}UPZE v U }( JHE- U 3Z %E » EA 5]}

methodological precept.

The position Kelsen takes with regard to the problem of the relations between Law and Logic
is clearly dependent upon his own definition of whatasitive valid norm is. In this context,
Kelsen is trying to remove the focus from the possible deductionthe case of normative
creation t or comparisont in the case of normative conflict between the normative
contents He then tries to put the ftus on the problem of the relations between tlalidity

of the norms that is their legitimateexistence In this sense, we should face the problem with
regard to how those logical principles act on tradidity of the norms in situation of conflict

or in the process of normative creation.

The point is that the validity is directly linked to thet of willpositing the norm. This relation
cannot be grasped by logic, since it consist matter ofthe willing of an agent, an intentional
actarbitraryupov *}u }v [»+ AJoo 8}A E + e}u }v o0e [+ Z A]}EX dZ]e 0 3

the scope othe rules or pmciples oflogic.

But let us go step by step and first gisher how Kelsen deals specificaligh the case ofegal
normative conflicts, considerings possibility of being treated byhe principle of non

contradiction:

3.5.2Conflicts between dfms

Concerning the definition of the normative conflict, it is important to note, from the very
Plvv]vPU 82 § §Z «]Spu S]}v }( }th€ depad njodatity Jcordcerning vthe
behavior contained in the norm. Professor Uta Bindreiter gives a clear explanation and an

example as it follows:

A~ Vv}EuU }v(o] 8§+ ]+ AES VS AZ E $Z }v VvVIEuU E v E-
behavior as obligatory, while thettter norm renders obligatory a form of

behavior incompatible with the first.

Consider, for example, the following two norms, addressed to one and the

same norm subject:

Norm 1. Peter shall do A at 3 p.m. today.
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Norm 2. Peter shall forbear from doing A gb.&n. today.

While norm 1 prescribes act A, norm 2 prescribes the forbearance therefrom,
that is, forbids the doing of A. Consequently, whatever Peter does (which
includes his being completely passive), he will inevitably violate one or the
other of thesev} E U4 X _

The main point to be stressed when defining normative conflicts is that both norms need to
be valid.In the same way, the sentengéormulated by legal science describing the validity of

those norms will both bevaluated agrue.

Accordingtoth 8§ Eu]v}o}PC A [A v U e}o R Jwe gan@se sgoghize that,

while the norms are the meaning of aobf will, the sentence are the meaningr the
expressiorof acts of thought. The interest in stressing this aspect becomes clear when we
notice that, in the cas of two contradictory sentencg one ievaluated as true and the other

as false. Also, the means to deal with normative conflicts is normally by derogation, when the
validity of one of the norms is abolished. But, in the caséefcmtradictory sentencs, one

of them is false from the very beginning: the principle ofngrowS& ] S]}v } » WV}S ~ Z v
}E N }o]eZ_ 3Z tmuth Baluess |

Asthe fact that contradictory sentenceand conflicting norms have no similarittescomes
more and more clearit becomesalsonecessary to deeply analyze how Law deals with the
*]18u 3]}v }( }v(o] 8U ]X XU Z}A §z }oleZu vsS }( }v }908SZ Vv}Eu-|

that the conflict is solved

C % E » EAJVP 8Z VIBRv O CAuIEESE 5 v +Z}AJvP 8Z 8§ v} /[E3 C
is needed for lhe treatment of these”*]vs Ev 0 %.@Etheolegal domainwhichmay
eventually arise within the normative systems. Bbhetmain point is thatdw has its own way

to deal with he normative conflicts, let us see how:

3.5.3Derogation

40 Bindreiter, U. (2002, p.135)
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Derogation is not a principle in the same way asltggcalprinciple of noncontradiction. It

cannot even be called speciallegal principle. Derogation is one of th@rmative functiors

among}3Z Ee+ ~% Eul33]vPU (}E ] JvPU u%}A iStieakeld byXthe Z E}P 3]
legal authorityonlywhen in presence of a situation of conflict. This means that the derogation

norm is not e of the two norms in conflicbut a third normIn this s@se, it can be called a

N % v vS_ viCEu & P & JvP §Z v}Eue ]Jv }v(o] W §Z E}IP S]}v

asdependenton the validity of the norm it is supposed to repeal.

Thus, ths derogation norm is not directed to the behavior of people with intention to

regulate it, as the other norms of the legal order. Rather, it is directed towards the validity of

one of the norms in conflict, ih the intention to abolish its existence. Thereforéhe

derogation norm cannot be observed neitheffective, nor even violated in the same sense

as theother "€ Ppo E_ v}EueX /v }E €& S} JVSE} p SZ }v %S }( «
againan example of positive Moralshowing that is not only in the situation of normative

corflict that this norm can tak@lace and be used by the authority of the normative system

in question

AE v 0} } UWE ]V %}+]5]A Uu}E 0]3CW (}E &£ u%o U
AZ v : epye « CeW 2z Z A Z & 38Z 818 Z 82 v «]U dZ)
neighbor, and hate thine ene@X pn8 / ¢« C pvs} CluU >}A CIuE v |
(Matt. 5:438+X dZ & u veU /| & % o0 $Z A 0] ]3C }( 8Z V)G
Vul] e[ v / %}e]8 §Z Vv}IEu Z>}He repdal GEthenalifiity[ X d

of the old norms and the positing of the new norm are two afifint acts,

AZ] Z upes | %& %o ES Jv §8Z /E%}I+]3]IvI( §Z UulE o0]%

Another aspect that ialso important to noticas how misleading the legal principle of Roman

law saying that.ex posteriori derogate pridtiis, when it gives the idea that isione of the

$§A} }v(o] 8]vP V}Eues ~v uoCU $Z ~"vAE }E uUJE E v Vv}EuU-
of the former, older norm This legal principle is very common andeed veryuseful in legal

practice, and itactualy works as a presupposition in the mind of the Judge. With the

derogation norm it is similar: it is not permanently present in the legal order amongst the

4lKelsen, H. (1979, p. 106).
2dzZ e u ]* A o] }v EvV]VP dekspeciale Efpgajédege generak  (Jv. v 0Ce]e
of those principles in the context of conflicts is given by Kammerhofer, J. (2005).
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}1sZ2 & "& Ppo &_ v}Eu*U pusJeslv (& PE vs C 3$Z :pP Az v
a case bnormative conflict. The derogation norm, as well as the princiyge posteriori

derogate priorj istacitly regarded as se#vident depending on the case in question, and

framed by thdliberty of interpretation of the Judge. We consider its validityly as long as it

is directed to the validity of the mn-to-be-abolished, knowing that it will loseat the same

time as the norm it abolishes.

3.5.4Temporality and Efficacy

Another case in which the norm might lose its validity by derogatibesides the situation
of conflict tis when a norm stops being observed by its addressees or applied by Law, i.e.,

when it loses itefficacywith the time.

((1 €l & GEGu o}vP]vP 8} 3Z Jv] 8]AU( Spoo Ao} Az s~
linked to the fact of the observance of a norm dahe application of thisv}&u([e * v §]}v
(punishment). Since general norms, according to Kelsen, are formudgtatking a sanction
to the disrespect of the behavior prescribed, the norm cainthis sens®bserved either by
§Z ~ 18]l ve_ U (JE A u%o U <« Aoo « C3Z oPo}EPVvVe AZ] Z :
In the same way, it can lose it efficacy when it stops beitlier observed and/or applied
Az v 13[+ Al}o & X

An example of a norm which hasst its efficacy by no longer being observed was the
Prohibition in the United States, concerning the sale, production, importation, and
transportation of alcoholic beverageshich remained valittfom 1920 to 19332 The general
increasing of disrespect to the law with the passing of the years (allied to the development of
the black market concerning the sale of alcqholgether with the crash of 1929 and the
following Great Depressignlead to movements asking fas repeal. Finally, the law was

formally derogated in 1933.

On the other hand, the lacking of application of the sanction is also determinant. For instance,
an interesting fact is that, until a couple of year® #8013), women were legally forbiddém

~

wear trousers in the city of Paris, in France. ThelawAZ] Z  § o | $4quiedoU ~

43 Curpbusly enough, theonsumptiorof alcohol was never prohibited during this period.
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women to ask p® ] (JE& *% ] 0 % Eu]ee]}wn BarisZokEsk being takelh into

custody. In 1892 and 1909 the rule was amended to allow women to W€} pe E-U Z]( SZ
A}u v ]* Z}o JvP ] Co Zvo E }E“DOEcodEe]tis jdqw was}igts [

being enforced during the last decad and,probablyfor that reason, or at least directly

related to that reason, women also stop observingith the passing of tinf&. But, formally,

the law only stops existing in the legal documents ateer E}P $]}vX dZ [ AZ § Z %o %0 V
regarding this law in 2013, after the strong insistence of Mme. Najat VaBaellchcem,

France's minister of women's hits at the time But one has taecognize that, formally and

legally, until the year of 2013, that law was still a legitimate valid law within the territory of

the city of Paris.

With those examples we can see how, in the end, the validity of a niotmexistencet is
influenced by the notion of efficacy. We can say that a norm, in ordegrtminvalid, must
be minimallyt ~ C v o t@&fitient. This represent a sets problem in the sense that it
blurs §Z oJulde SA v ~/e_ andtakKih®BEn of a naturalistic fallacy, when

the validity seems to be reduced to the notion of efficacy

Thismajor problem wasecognized by Kelsen himself, who tries to somehow minimize it as

he defends that the efficacy would becanditionfor legal vdidity, without being thereason

(JE ]8X , ]JoOU*SE § « §Z] $Z <]« JASt%SE the factd offbeingDdia ARdE W ~
being fed are conditions for human life without themselves being life, so the fact of being
posited and being effective are abtions for the validity of a norm without themselves being
validity X6

3.6 Practical Reasoning and the Rule of Inference

4Seen in March 2015 at:
http://www.telegraph.co.uk/news/worldnews/europe/france/9845545/Womein-Parisfinally-
allowedto-weartrousers.htmil

451t is actually hard to fix eausal relation: the women stop observing the law because it was not being
systematically applied anymore? Or is it the authorities who stop applying the sanction because the
women stop observing the Law? The answer is vague because the lack of efficasy[@o Z %0 % v (E}u
one day to another. It takes years, even decenies to observe the looseness of the relation between the
laking of observance and the lacking of application.

46 Kelsen, H. (1979, p.140).
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Besides the case of normative conflicts, another context where Kelsen considers the problem
of the applicability of logic to normis that of normative creation, i.e., where an individual

legal norm is created by the Judge.

This question can be formulated in a broader sense, including not only legal norms, but also
moral noms v A v "}E Jv EC_ Ju% E 3]A X MSsichvpipbiensdf v Jv §Z ¢
practical syllogisms, ere norms are present in the premises and/or in the conclusion of a

syllogism.

People should love their enemies.

John is your enemy.

Therefore, you should love John.

Actually, as soon as we abandon the stritglyal field, we are able to remark how difficult it

would be to argue against trepparentvalidity of practical syllogisms as the abovementioned.
Neverthelessthe problem is that]v $Z A& u%o 0 JA U AES®SA¢v. WA]JVPU v
therefore taken ér granted to correlation and even the identificationtbg truth value of a

sentencewith the validity of degal or morahorm®.

Besides all of the differences wkeady mentioned about sentenseand normsone of them

isof fundamental importance inhie present context:

The statementor sentenc& is the meaning of an act of thought. The norm is the meaning of

v § }( AlooX Z 3§ }( Aloov VvVP}VOE }v wie@ns Matthd

norm in the conclusion of the syllogism cannot be derived from the norm in the major

% E ul]e U He ]38 *3]Joo v ¢ ]38 "YAv_ 5§ }( Aloo AZ] Z ]+ 1(( & ©
§Z ( 3pu o & }( Aloo "P v E S]vP _ebilse.v}EuU Jv §Z u i}E % E

Thus even if the content expressed by the norm in the conclu@somehowcorrelaied to
the content of the norm representinthe first premiseof the syllogismit is still not possible
to establish any kind dbgicalrelation between the validy, the specificlegal existenceof
those two norms. We need a brand nefactual act of will regardingthe norm of the

conclusion, andhe fact of admitting the possibility ahe simplelogicaldeduction would be

4TWe beg the reader not to confound legal validity lwibgical validity.
48 Kelsen seems to identify the notions of statement and sentence.
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alsoignoring the fact that ther ]« v}u8Z}E]5C_ %oneypwk asdlggitimating its

existence.

Another way of explain this is by saying that there is no relation of necessity expressed by the
inference barof the syllogismas well as there is no preservation of the truth value otef t
legal validity which themselves also have no correlatiogtween them A valid norm as a

ui}@®& % E ul]e v ( 8§ ¢« ul]vli® % E ul]s A}v[S Ppu E v§

(V514
N
>
(@]

conclusion, because its validity is still dependent upon an act of wifling from an

authorized person.

Concerninghis point we can also perceive a further difference betweenlégalnorms and

the statemens: while the validity of thdegal or morahorm isdirectly dependent upon one

%o Ee}V][e § }( Ahoalueds the Sta@ement is in nothinglependent upon one

% @Ee}v[e 5 }( SZ}uPZ3X dZ]s *3E}VP % v v C E o 3]}v SA v §z
]o A% E o C < o+ v A]&a@ insgerativp@ithoot art imperator, no norm

without a normpositing adhority, that is, no norm without an act of will of which it is the

meaning_*X

3.6.1Dissipating the confusion

Wecan explain3Z %% @& v3 ~ A] v _ }( 8Z o0}P] o WymlcigC }( 32 (E|
that it mayactuallycomefrom the fact that the norm has a content which is indeed preserved
when passing through the inference bair the practical syllogismWe know the content of

§Z V}EuU AZ] Z "] cpu% %o} s} ]v §Z }v opodrladts ofv §Z

¢

]o

thought, because obur rational reasoning about the content of the norms.

But still, that is different from enacting a legally binding norsemethingwhich can only be

achieved by an act of will, coming from an authorized person. Inthe gas 2z "}& v EC _
imperatives there is no need ofre binding aspect, p$ $Z & [+ *3]Joo §Zactof }( Vv A
Aloo JE & &} bghavjor. [epoint is that we are not allowed to step into the

normative level and assume that our reason is capable of positings)af establishing their

validity. The recognition of this facepresents not only a refad and an attack to the notion

“Kelsen, H. (1979, p. 234).
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of practical reasoning, but also to any possible comparison or identification between the
outcomes of acts of will (imperatives anerms) and the outcomes of acts of thought

(sentences).

Thus, maybe tbk fact of using the right terminology might help on dissipating the confusion
around this misleading notion of practical syllogism. What actually happens when an
individual legal norm igreated is that the existence, the validity of a general norm is
recognizedbecause its presence or tio a determined legal order is indeadrerifiable fact).

Then, when in presence of the case to be considered (previously expressed by the minor
premie in our example of practical syll@gi), the Judge is capable pbsitingan individual

norm, via his/her act of will. Only then we have raithe necessary steps for legal normative
creation: the validity of a general norm with corresponding conterd #re act of will from

an authorzed person.

Last but not leastanother issue to be taken into account is that there must be always some

place left for the interpretatin from the part of the Judgé&here is no sense in structuring

this creativeproces in the scheme of a syllogisninse there is no question of preserving of

SEPUSZ A op e VIE oP o Ao]]S5CU VIE v «+]5C AZ v P}]vP (E}u 3
N%o}e]SIVP_ 8 %o X

3.7Final Remarks on this Topic

The notionsbriefly presented in this chapter are the onésving a direcinfluence on the
analysis we aim to develop concerning thessiblerelations between legal positivism and

philosophy.

It is straightforward thathere are several other legaotions thatalsodesene a thorough
philosophical analyses concerning thigiterdisciplinarypertinence. But, in our specific case,
where we take as background the Kelsenian problematic around the possibility of application
of logic to norms, togther with the concepts and thes that this author makes use in order

to justify his approach, those are the most relevant notions to be analyzed.
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S, after this general backgrourad the terminology Kelsen established in order to explain his
scientific project concerning the positivegial systems of norms, we are now able to approach

each one of those notions separately.
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Chapter 4

Legal Positivism: A defense of the Scientific Method

The existence of law is one thing;
its merit or demerit is another.
John Austiff

In this dapter we intendto reinforce the idea of legal positivism as being the most suitable

context for a rigorous scientific approach to Law.

Sincethe general aim of our investigatiaato develop a systematic study abaiie possible
relationsbetween Philosophy and the study of norntsyould still seenreasonable to raise
objectiors of the 0] W ~ uDphy Alfeddy deals witthese problens since its ancient
A 0}%u v3ed X v 8Z 8§ @EPpu v3 ]e Besigesp dE]«E J$riw }uP Z X

philosophy, for example,represents an effort to philosoptally systematize the rules
concerninghow people Bould rightly conduct their behavior in society. In a similar way, the
philosophicalield of Ethics will analgzthe norms of custonfethos according to concepts of

value such as the goothe evil, the just and so on, in order to prdeisystematized studies

about themY

Another interesting aspect ohis philosophical contexs that it actuallyseemsto find the
real correlation ofthe legal field with the current of Natural law. The Natural l&adition

represents a normative system combining both legal enoral elements, i.e., it incorporates

50 Austin, J. (1832, p.157ohn Austin is consideréd be the founderof legal positivism.
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U}E o A op *» ~P}} U ipetodlyAsagualificdtton but also as a criterion toimief

what a legitimate legal norns.

Then, theapparently genuinecp «8]}v E]e W ~tgheWaturdl Lhw tradition as
the normative context to analgzall of thoseconcepts shared by legal and philosophical
(] oM_

We answer to this questioby pointing to the fact that a legal theory based on Natural law
perspectivewill necessarily have to engage with concepts and thesis that fall outside the

scientific frame.

Nevertheless, or contribution to this discussion consists in the attempt to shtwat the
limits between those two schools of thoughte less rigidly marked wheneaconsiderthe
positivist theory as an empiricatientificapproach for the description of determinedset of
positivelegal or morahorms. This thesis will bexplainedin detail in the last section of the

present chapter.

41 Positivism versus Natural Law Theories

It is commorknowledge among the specialist in the works of Kelsen the fact that we can

] v3](C « A E 0 "%Z « «_ v §Z A o }%oTre\ctiteyia B thiokiRd of $Z }E C

% @E]} ]1 8]}v]e + }v e A E 0 Juk}ES vE % 35« }( < o+ v[s $Z }Q
Jv(opu v }(3Z < V3]V %Z]0}*}%ZC }A E < 0+ vV[* PV E 0 }v %3]}v

between Logic and legal and moral nofins

dzZ (]JE+S Z %S GenetakTheerydfeNoriiss dedicated to the definition of norms
in the context of the legal positivisriVhile legal positivisns @mmitted to defining a norm
by identifying it with its validity, a more intuitive attempt would maylestablish a
correspondence between thaotion of norm andthe content that is expressely it, the

Aetu 8Z]vP_ AZ] Z ]+ oduforbiddeb, or pemitted. Howeve, this kind of

1dZ % €]} 11 8]1}v }( < o+ v[averypoeniZis3@E. Eof the most important attempts

and for an overview of the divergences, cf. Paulson, S. (1998) and Paulson, S. (1999), but also
Heidemann, C. (1997) and Bulygin, E. (1990).

52 For a rigorous analysisf the specificproblem of the applcability of Logic to the normative field
according to three different phasesf. Sievers, J. (2009).

S3Kelsen, H. (1979).
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perspectives not proper to thedgal positivism, but rather to&ural law approaches, which
consider the normative content as making reference to general moral iplagcthatare

supposedo be followed

For an expositionf the conceps developed in the context of legal positivism, a fine mode to

%o E } u ¢ 8} Ju% E SZ u Al3Z v "}% thelsdlobofldged /S eop Z
naturalism. In this sense, welirry to display at wht length the concepts belonging to those

two different approackesto law may still be obscure and hide problems on thedry own

fields.

To start with it,as we have already seekelsen develops hisvS]|E "% uE _ otk o SZ }EC
frame of legalPositivism, which historically opposes itself to thatural law tradition. Even

inside the tradition of positivism, Kelsen offersiew methodology, based on this concept of

A pdty |, since he himself attacks his positivist predecessors by denounciimgehdency of

"te( <Z]}v

positivists, every norm belonging to a legal system, and once enacted by a legal authority, is a

%o} » bylidentifying the norm with a fact for example For legal
validnorm. This comes in contrast with the identification of the norm with an abstract moral
principle, as itvas done by atural law scholars. Kelsen his turn, defends a rather unusual
(Ivli81}v }( > AU v u oG LEBE W X>d&]+ o thuhg welknows saying
ullJvP < oe v[e Vv3Zue] 8] A}S]1}v 8} 3Z % E]v [%tmed( % E]SC u
NE}@Eu ]- B Ka&sen says. This statement, despite the fact of being a simple tautology, is
immediately understood by anyone implicated on the issues of thefense of legal
positivism: the definition of norm must be given without any refere to elements exterior

to the legal field itself.

But, in order to better understand the relation between Natural Law and Positivism when
trying to give a fair definition of what a norm is, let us go back in time and analyZeghe
tensions regardingthis definition in this classical passage concerning a dialogue between

W E]loe v 0]] <<U -« &E] Menporapilia}% Z}v|[e

NS Je o] §Z2 85 0] ] U ()& z A+ 3A vsCU Z }v A
Pericles, his guardian and the head of the Atlae state, on the subject of

the Law.

54 Hart, H.(1998, p. 70)Concerning this saying of Kelsen, the whole passage of Hart making reference

$} 13 AJESZ ]vP towakls We el of our debate, when upon Kelsen emphasizing in

S VS}E] v 8§}v eU ¢} Eu &l o Jv v }8PvVv E]vVv ~}E Jv vGC }v eU 87 8§
*Ju SZ]JvP 0e U/ A o ¢} «§ ES0 8Z &/ ~0]%8 & o00Ce+ ( 00 }A E A E « Jv

53



Zd oouUW E&]o Ul 0]] = I UZ v Cly A%O0 Jv 8§} 1L

ZK( }uEe / VvU[ V.AE W E] o X

ZdZ vV %0 ¢ }e}U[ ] 01]] X Z&E AZ VI Z E % }%o

law-abiding, | am ofhe opinion that no man can rightly be praised in this way

10Z } e vi3IvVIA AZE o A JeX]

ZtZ § Clu A vE ]e v}8Z]vP ]({(fo kroosvlvhao a] ldw iss All

these are laws, all that the people in assembly approve and enact, setting out

what]s }@&E ] v}3 §} v X

Zt]8Z §Z ] §Z 8§ P}} 1 8} v U JE M

ZK( }pCE- P}} 1- 8} }vUuC }CU v}s JIW E] o - (

Z uS 1( 18 1 v}S §Z %o }%0 U J(U <« ]Jv hoabsdbl€E ZCU ]S ]

and enacwhat ] }@&E ] v}$ &} JvUAzZ 3§ E 37 « M]

Z A ECSZ]VP 8Z @Epo]VvP %}A E Jv §8Z <583 v 3§« A]S;
vi}JvlvP AZ § ]« &} }v Ul oo0 o AU[ Jv8}v W E] o

ZzdzZ v ]( *%}3U JVP 8Z EUO]VP %}A E itensZ 3 3 U v
E 38} }U ]e §Z]+U 8}}U o AM]

Zz U A ECSZ]vP *%}3U « Epo EU v $U[ V<A E
00 o AX]

Z u$ Az s8] (J&E U SZ v P 3]}v}i(oAU W E] o M /[« ]38 v

compels the weaker to do his will, notby @Eep ¢]J}v pus C (}E M|

Zz U S§Z § ] uC }%]Vv]}vU[ PCE W E] o X

Zzdz v A EC3Z]vP *%}8 Vv 8§¢ Vv Ju% o+ 5Z ]8]I ve

% Eep ¢]J}vU ]Je §Z v P §]}v }( o AMJ

ZJEE 3U[*] W E]oO*XZ/ ESE §uC «3aktuu v3 32 § A

]+ o AU (}JE A]S3Z}uS % Eep ¢]J}vU Z]e v 3u vsie E vVv}$ o

Zv AzZ § 8Z u]lvliE]S5C v 3U v}3 C % Eep ]JvP 3Z wu i}

*U% E]JIE %}A EU E A }E E A v}3 8} 0018 JE M]

ZI o] AU veAE W E] o U Z35Z Batedd3@usS %o Eeop o

compels another to da whether by enactment or otherwiseis force rather

§Z v o AX]

ZdZ v AZ § A E 8Z % }%o0 <+ AZ}o v 3U v}$ C % E-p

stronger than the owners of property, this, too, would be force rather than

o AMJ
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Z>3u $00C}uU 0]] <UAZv/A+«C}puyE P /U §}}U A
of thing. We used to practice just the sort of clever quibbling | think you are

% E §] JvP E]PZS vIAX]

Z,}JA / «Z}uo o]l 8} Z A Iv}Av C}u Jv 8Z}s €U W E] 0 -
Iv Clu®E ®WE]Ju J[_

ThusU AZ v W E] 0« V¢ u% Uu]33]vP 8Z & "0 A ]* *Ju%oC Vv Jve3]s
§Z /[E]*3]VP %}A E E o 3]}ve U Z ep voC eandediffigultE }Pv]i Z}A
would be tohave todefend such a claim, and endp admitting that it actually might not be

SO.

But the only reason that leads Pericles to decline from the claiml#@wais what the despot

enactsis somel]v }( ] v SlElief slipported byamoral background. The morality aspect

seems in this examp $§} 0 EoC o]vl A]8Z 8Z Vv}S]Iv }( "% Eep *]}v_W
not to be forced; instead, there must be some sort of concoréased consensus over the

law. Therefore while the initial intention of Pericles in the dialmgdirected to a defiiion of

Law separating the legal field fromamality (namely, by defending that the Lawtli® simple

expression of institutionalized power), Alcibiades seeimshis turn,to defend that this

definition must be explained in termd morals in order tanake sense or to be able to be

generally accepted.

Moreover, when regarding Natural A <% ](] 0 o C URet@®liegiyesauspedefinition

based on the samkind ofperspective. Hemake€E ( E v @ 5§} "} % Z} onafely§]P}v U

in the passage wherehe sister buries herrother, something which, at thosemes, was

corsider to be againsthe law. Nevertheless he sisterdefends herself by saying that she

based heraction Jlv. = Z]PZ E o AU iges o AU <}u $Z]JvP o]l ~ o A (E}u

explans:

At uC P]Jv C} e GEAJVP 3Z 8§ 3Z C Z A v (lv E o
kinds of law, and also relatively to two classes of persons. By the two kinds of

law | mean particular law and universal law. Particular law is that which each

community lays dowrmand applies to its own members: this is partly written

and partly unwritten. Universal law is the law of Nature. For there really is, as

55 Calhoumquoting y v } %o Z Memorabilia, |. ii. 466 (1944, p. 780).
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every one to some extent divines, a natural justice and injustice that is binding
on all men, even on those who have association or covenant with each
other. It is this that Sophocles' Antigone clearly means when she says that the
burial of Polyneices was a just act in spite of the prohibition: she means that
15 A ¢ ipes C%v SpE X_

Those two examples show thatuitional difficulty in separatinghe legal filed from the moia
one. Then, in those casds,givea definition of what a legitimatéegal norm would be tends
to always point to the fact that its fagr goochessdirectedcontent must be something toeb

taken into account.

4.1.1Legal Validi and the Positive Law Perspective

< 0+ v[e 3Z } @ theor dbout the legal knowledge, the object being the norm itself.

In order to know and define what a legal norm is, we must isolate it from any external element
which we normally would associate with it, namely, justice, efficacy, sociologicattasps

well as from the disciplinethat couldsomehowbe related such as sociology, psychology or
ethics. Surely the field of Law involves all those aspects in its everyday practice, but the point

is that those elements must be excluded from the stadg comprehension of law itself.

}v EV]vP §Z] ¢ % ](] o0o0C Uthe partyvof]the tl&ory 3ZtosSbe* secured
P ]lved 8Z o0 Jue }( 8Z v 3u®E oo A 3Z }ECU AZ] ZY §1 « 0 P 0 §7
positive legal norms and into thealm of ethicepolitical postulates®’. Thus, concerning the
definition of Law, Kelsen develops a particular approach to the investigation, turning the
<u *8]}v 8}W 2 }A ] qasiobjéct Af cagnitiongquaobject of cognitive legal science,
possibl M AZ] Z ]+ A EGC < v3] Vv }JE] VS % E*% S]A 35Z 5 u Ele }v

important and famous works, theure Theory of Law

56 Aristotle. Rethoric. Book 1: Chapter [B373b]
STKelsen, H(1923, p. v).
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ProfessorStanley Paulson, one of the most important, if hloé most important expert of
Kelsee SZ }E% E + vS S]u +U ]JvS & %edarding theanaturfeof thattheory

as the following:

ANV % uSS]vP Z]e SE ve v VS 0 <u *S]}v < 0e Vv ] Vv}S el]
cognize legal material, whether we know certain legal propositions to be true.

Rather,he assumes that we have such knowledge, and is asking how we can

have it. To capture something of the peculiarly transcendental twist to

< 0 V[* <pg *3]}vU A u]lPZs «IW P]JA v 8Z 3§ A IV}A «}u §Z
what presupposition is at work? More specdily, what presupposition is at

work without which the proposition that we know to be true could not be

SEIEM_

dZ VveA E 0 Eo0C %}]v3 3} esryoof thg hasics@in, whick fshall not
discuss in length in this chap®rbut whichwillv A ESZ 0 ¢+ Z 0% M 3} pv E+S v < ¢
differentiation between Static and Dynamic principlading the normative systems of

positivism.

4.1.2 Statics versus Dynamics

Legal positivism identifies the norm with the normative validity, and not \ighcontent.

Consider the following paage from Bruno Celano:

A }E JvP 8} < o vU A 0] ]18C ]* Jv]IvP (JE X V}Eu Z -
only if it ought to be complied with (obeyed). Saying that a norm ought to be

obeyed amounts to saying that one ought to behave as the norm prescribes.

So, forinstance, assérfvP §Z § §Z v}&Eu Z Z]Jo G v }uPzZzs 8} } C §z
is valid amounts to asserting that children ought to do what the norm

prescribes them to do. What the norm prescribes them to do is, however, to

} C 83Z ]E % E v3eX e+ ES]VP 3BughtiZobey}tlieir Z Z]o & v

58 paulson, S. (1992, p.312).
59 Cf. chapter 6.
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§ 8Z e+ u 3Ju e ES]VP 8Z § K% U v A] AmEe ~5Z 5§
ZK%[ ] A oJtandvsSerjtailed byt Z 3 § u v3 ZK%[*X Kv < 0« V]
conception of validity, therefore, asserting that a given norm is valid amounts

to (is logically equivalent to) asserting.e. iterating, accepting, endorsing,

assentingto,$Z Vv}@Eu 9%« o(X_

This long passagasoillustratesa very basic thesis of Kelsen, namely, the one saying that the
validity is not a property of the norim the same way as the truth or falseness are a property
of the indicative statement For Kelsen, the validity is identified with the norm, with its
existence as such. This important aspect gives rise to a remarkable consequegise &0
definition of norm, toexplain what is a legal norm equals to explain why the norm is valid, i.
e., to justify the validity of the norm. This procedure leads us to investigate the process by

which a legal norm is created.

Since positive legal systems are regulated by the principle ofpsmiiiction and aute
regulation,a norm must be created only whehd act of will in question makes reference to
another previous valid norm. This process amounts to aesgwhich ends with a norm whose
validity is not based in a previous norm, whiaaitording to Kelsen can otidg the Basic Norm.
Nevertheless, the symrt and foundation on a previous normative validityigl a necessary
US VIS ep((] ] v8 8 % (}E 37 v} &Ealss pheeddor ti3d ynavbidatde®E [
of will of an authoritative figure representing the Lawhose objective meaning witke the
norm. This additionafundamental stegllustrates the importance of the notion qgfoweror

authority in the context of legal positivism.

Thus, it is now clear that tonderstand what Law is, i.e., whether a prescription is a norm or
not, is to givea justification of its validity.Let us illustrate the searching for normative
justification by givingn example coming frorthe field ofLiterature: in the case of } %0 Z] [
Choicé!, for instance, the command from the German officer to Sophie, forangachoose
which one of her two children would be sdbtthe gas chamber and whicimewould proceed

to the labor campisit a valid norm? What makes it binding (obligataxyYhe addressegto

80 Celano, B.2000, p. 178).
61 Styron,W. (1979.
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Sophi& In the context of legal positivismespiteits bizarre and abnormal substancéis not
the normative content which defines the validity or the abginess of the norm. According
to the precepts of positivisiithe officer isindeedentitled to enact such a comamd; he is

authorized to enact this aswalid norm addressed to Sophie.

To Kelsen, at least in tHeure Theory of Lavmormative systems can be classified as dynamic

or static. In a static normative system, the due behavior of the individuals is derived from the
normative content. The validityf@uch a norm is then based on the content of a more general

valid norm, and the regression goes until the most general principle serving as the content of

the most abstract norm funding a normativ@/stem. This kind of system is exemplified by

moral systens, and an examplé( $Z “~u}eS P v (E ooud e ke 4bke of the Ten
Commandments in the case of Catholic religion, for instanceSabeedlable is regarded as

A lvE Jv]vP Jv 18« o(_ 8Z }vs v3 3} rdligioustmdrdinojrag th@d is E]A

all the other possible norms have to have a content in accord to this general priimcgoider

s} o P]SJu§ U Jv }E& €& 8§} Ive] & o N %o ESTO(_ SZ 8§ %o
Kelsen, at least in its early phase, Christian Relignd other positig moral systems
representnormative systemsuled by the static principleThisaspectalso helps explaining

AZCU ]Jv & 0]P]}v }E u}E o0]5CU A & Vv}EuU 00C }uE }AvVv ":u P «_ L
authority to positeach one ofhe individual normsegulating and motivatingv [+ Z A]}E X

We only consider the general posited principles and shapeowur behavior according to

them.

But in anormative systemuled by a dynamic principléhe basic nornfunding the legal order
provides no content to be derived, but only the attribution of legislative competence for the
creation of new norms. The basic norm hemly provides the grounding for the validity of

the succeeding norms, and it is directed to the authority enadtiregnorms, by delegating a
power. In this dynamic process, no specific content is transmitted along the chain of
delegation, and the result of this purely formal process of rule producing is the astonishing
fact that any content can be a normative contesincethe criteria ultimately lies in the
authoritative figure To Kelsen, positive legal systems are the perfect example of this kind of

dynamic mode of operation:

NdZ VIEU *CeS U SZ S %@®E ¢ v3e ]S o( - oPo }E &
dynamic character. A lajnorm is not valid because it has a certain content,
that is, because its content is logically deducible from a presupposed basic

norm, but because it is created in a certain wayltimately in a way
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determined by a presupposed basic norm. For thissaadone does the legal
norm belong to the legal order whose norms are creaaedording to this a
basic norm.Therefore any kind of content might be law. There is no human
behavior which, as such, is excluded from being the content of a legal norm.
The vdidity of a legal norm may not be denied for being (in its content) in
conflict with that of another norm which does not belong to the legal order
whose basic norm is the reason for the validity of the norm in question. The
basic norm of a legal order i®nha material norm which, because its content

is regarded as immediately s@fident, is presupposed as the highest norm

and from which norms for human behavior are logically deduced. The norms

}1( 0P o0}E & upes E & & % (] %E} eeX_

4.1.3Normative Content and the Natural L&erspective

Positive Law carfairly (1v e N eCe3 U AZ] Z % E ¢« E] + $Z Eupuo -

A 0} %o uv Bleanwhile, an even much generalized definition can be traced considering

natural Law:

NdZ O (JEB}eS *SE § v}S]}v 8§87 8§ v 00 Zv SpuE o

human beings are a certain kind of being, and the features of that being
should direct our understanding of how human beings should live. This
approach implies the existence of some sorbbjective moral law knowable
through reason. It is implicit in what are perhaps the most basic intuitions
giving rise to natural law, namely, the sense that there must be some general
standard in light of which it is possible to judge human laws or coimest

dZ o e+] Jves v }(SZ]«] J* (JUv ]v "}%Z} 0 ¢f
sister disobeys a law by burying her brother, and claims a warrant in higher

o A (}JE «}*}]vPX_

62Kelsen, H. (1960, p. 198).
53 Silving, H. (1955, p. 489).
s4Wolfe, C. (2003, p.38).
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For the homist perspective of natural lawhe evidence of a morabriented principle giding

the creation and justification of the norms even stronger:

ANYAZ 8§ 8} §Z dZ}u]e3 ] §Z o leWident @ihaiplEd they « o (
VSUE 0 0 A ~Ye ]Jeo A E]}ne0C %ZE - *W (}oo}A CIuE
your properend; maintain order; act for your rational end in conformity with

your total nature; bring your essential being to completion; follow your

rational inclinations; do good and avoid evil (meaning what is good and bad in

light of human nature), etc. Inoth@& A}E U & JE 9P 8§} B }vX_

These passages only reinforce the fact @fdlPositivism and Naturahl ashavinga long
history of conflict in legal Philosophy. The main argumerNatural bw defenders poirgto

the necessity o& moral groundig for the norms: a norm, in order to be valid, must be a fair
norm, a quality which is achieved by the derivation from a geherinciple given by God or
Natureor, due to its evidence, Hyationality This claim covers not only philosophical, but also
ideological allegagons. It implies that Naturaélwv involves a notion that would nevand could
neverbe accepted in the positivist tradition: trseibjective and therefore noeacientificnotion

of belief® as a criteria for legitimacy, represented tmoral principles for acting, when not

religious reasons for acting.

Therefore, br a Natual lawyer, the only definition of authorityill be linked to the normative
%}A E u v S]VP (E}u "eu% E]J}IE_ +3E 5§ v A EC PV E 0 %0

impose a determined valu&elsen characterizes Natural Law Theory as the following:

N(8Z Zv SUE []v AZ] Z 8Z Vv}Eue }( E SPE o > A E Jul
}(uvU v J(A }ve] E §Zténliketfat of ghim@s consists

in human reason, then Natural Law appears as the Law of Reason. Since

reason is the faculty of ttught and knowledge, the norms of the Law of

Reason present themselves as the meaning of acts of thought: they are not

willed norms but thought norms. Now there is such a thing as a merely

thought norm (as opposed to a positive norm posited by a real fawtlh; but

it is not the meaning of an act of thought but rather of an act of will which

SE SUE o > A (JE d} C[* 479C E ~i6AO0U % X
56 For a complete overview, cf. Reynflés (.993).

61



does not occur in reality but is imagined or thought of in the same way as we
can imagine or think of anything which is possible but does not exists in
E ofsCX_

Therefore themainpointis noteven$Z § §Z v SU@® o o A } «v[§ (]38 §Z (Jvls]}v:
the positivist tradition, as anyone would expect, and by so falling out of the scope of what law

is or is supposed to baccording to legal positivisnThemore basigpoint is rather hat the

natural law } ev[3 A v <3 % Jdescriptivé Held, where norms are simply thought

because, instead of being produced by human will, they are only attained or reached by

human reason, by an act of thinking.

What weactuallyobserve here is a clear negation frahe part of Kelserof the notion of

practical reason. Clearly, the normative field, the domain of the regulation of human behavior,

cannot be ordered and ruled by particular statements derived from generatradi

ideological meaphysical/theological formulaap Z « ~} P}} v A}] AlJo_U Az] z

strange to thescientific aims of legal cognition itself.

4.2 Understanding the &€nsion

Considering the &senian distinction between static and dynanpdnciples ruling the
normative credéion, the Natural law kind of normative systeswvere classifieds ruled by a
static principle (as moral orders), while the positivist normative systare clearly ruled by a

dynamic principle.

Butthen, since the Natual law norms seem to be inserted in a static normative system, where
we take as point of departure a geneidely-accepted abstract principle and derive every
other norm from their content, there is no spataft for the acts of will in the enactment of
the derived norms. Thefore, thesemoralnorms are not wanted norms, bmerelythought

norms, the result of @ure mental process of logical derivation. They are not the meaning of

57 Kelsen, H.1979, p.6.
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acts of human will, but are the result otional deduction from the caent of a general

principle.

The positive legal system, on the contrary, is based on a dynamic principle which allows the

agent to enact a valittgal norm, which is created aslled, more than merely thought. We

Z A v}$8Z]vP &} « C tus 8§82 ~«p 0o]8SC_ }( 8Z }vd v8 }( ep Z VIEU
legitimacy or not of their validity. It is the process of normative creation which is regulated by

the norm itself, internallyto3Z «C+3 u 3§ ¢8| U AZ] Z % E « EA « 0} 3Z | 0+ v
PO %opE]SC_X

Many find in this approach an opportunity criticize legal positivism as a fruitful field for

totalitarian or antidemocratic regimes. However, Keldsasnever denied that degal system

indeedmust be revisd and criticized when in need. Bute point is that suclan activity is

not the task of legal theory. It is only the legal science anth@thodology which must be

"o W@EJU] v 131 3Z 0P o] DN AZ} eZPum VI€EU (E}u A EC " £E:
element, such as justice for example, in his study, analgsfanation and interpretation of

the legal normsThismethodological®s % E 3]}v_ ]+ A EC A 00 JoOou*3E § v %
(E}lu < o+ v][rewelt Etture at the University of California in Beggebn May 27,

1952. The context is a by that time 71 years old Hans Kelsen, once forcedf harisave

Germany during WWII:

ANv U v U/ }vVvISIvVIAU v [/ wvv}3 « C Aifes ipes] ]eL
justice for which mankind is longing. | must acquiesce in a relative justice and

| can only say what justice is to me. Because science is my profession, and

hence the most important thing in my life, justice, to me, is that social order

under whose pr& S]}v §Z « € Z (}E& SEUSZ Vv % E}*% EX ZLC
is the justice of freedom, the justice of peace, the justice of democtdbg

ines] }( $}o%®E v X_

dZ ( 3 }(8Z o I]vP }(} i 3]A]18C (}&E $Zhinder thespdssilfilify e 3 } ev[é
for it to be an ideal to be searched for. The poinsiply that this searching cannot be
performed in a scientififrame. It is not possible, for example, to propose a strictly séfient

theory that wouldground some of the more basicaliral law principles such dsx injusta

58 Kelsen, H. (2008 [1957], p. 24).
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non est lexdefended by St. Augustine and St. Thomas Aquinas, simply because the notion of
justice is subjective. Then, even if we all can eveitagree with some general idea of justice,
the real problemsvould ariselater, when this general concept will Isapposedo be applied

inthemany ]J(( G vS ¢ oY

In the context of positivism, the closest one can get te tiotion of justice would be, in this
sensean almost formal notion of equityneaningsimplythat similar cases must be treated
similarly.But we must recognize thahisformulationrepresents a very abstract, nearly etyp

or uselesgprecept.

4.30vercoming the tension

Alf Ros gives a good oviw of the tensions between legal positivism andurat law when

he explains that:

NdZ]e }v(o] § ] }(Sv SE § e §Z u}*S (pv uvsS o ]
philosophy, dividing té field into two hostile and igconcilable camps.

Positivists characterize natural lawataones as beliefs based on naghysical

or religious ideas gompatible with the principles of scientific thought.

Proponents of natural law theoryoff their part, accuse their aagonists of

failing to understand theealm of spirit and value, a géim that is real enough,

although it cannot be discovered or described by means of sensory

experience. Natural lawyers have even gone so far as to accuse the positivists

of moral torpidity, and of complicity in the abominations of the Hitler

E P16 X _

As we understand, the critics comingrn each of those fields and directed to each other are
actually not based in an exaetcognition of thanethodologicafunctionsestablished by their
corresponding legal theorie$-or that reason thegeem to be somehow mixing the theory

with the object b be studied Letusseehow that happens immore detail.

59Ross, A. (1961, p. 46).
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It is not that evidenthat the manner in which thélatural law juristsegard legal positivism

is compleely incompatible with their own view. Rather, seems that, for a atural law
scientist the positivist approach isnerely ] v} u %o 0 “§ in the sense thatt ignores the
necessity of grounding for the basic precepts of a normative system in those most
fundamental values that wouldlsoground the life in society iasafe and constructive, tiaer
than dangerous and *3Ep 3]A U ~uv]A & Maveovey Histdry} hasepeatedly
taught ue §Z U (8§ & dfZepRldoskivismthere werealways the need taonake
reference to Mitural law asthe only meansto re-establish thesocialorder. Both systems
seemedtohaver]lvs & § _ ]v $tis|easy toereXognize thaspectonce we takdor
example the cases like the Nurnberg trials after World War I, where the war crimes
committed werethen qualified as crimes against humanity as violations ofthe human

rights.

At the same timewe believethat the positivist shoud not be blame for the abnormal resu#t

that may come out of a positivis¢gal systemsincealso the natural lawyer is not safe from
the possibilityof the developmentof some abnormapossible beliefs that may be defended
in the name ofthe Natural law system. Religious fanatidal one of the most frightening
aspects of society. Nowadayfr example,the Brazilian federal congress is taken by
numerousright-wing congressmen coming from military and/or religious background and
defending clearly homophobicracist statementsand evenexpres$y inciting hatred and
violence against womeandhomosexuad. Allof thatisdefended in the namef the interests

and the preservation of the idea of thideal *$ @& ]3]}v o € I]dHose golitifams_ X
are also the most voted ones during the Brazilian elections. So, this notiatealized
commonP}}  pv EoC]vP «and hpfrofuleldifns, expredg mixing religious and
personal beliefén the interest of establishing laws corresponding tastit really humanistic?

At the end of the day, hat would be theultimate criterion for defining the v Su®E& o_ ]v

Natural law?

4.4Final Remarks on this Topic

0 1% EZ E o &]}v ]e V}E SE Ve]S]A W (JE $Z %o}]S]A]+EU $Z v SUE 0 0 AC
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The positivistic perspective will deny the legitimacy of natural law in the same way it denies
morality as grounding for legal validity, because moral principles cannot be formally known,

in the sense of being scientificatipjectivelydefined.

But onething that can befirmly stated is that, conaming the methodfor the description of

the legal systemthe frontiers between the two approaches ametablyless markedFor the
positivist scientist, or jurist the task to be performed is the descriptiofi the fact of the
existence of the norm, because the presence of a norm in a legal docuniadeeda fact

that can be attested, in the same way as the enaction of an individual norm in the frame of a
trial, after it Z %o %0 \sedlso] & fact that can battested. Now,in the General Thery of
Norms Kelsen proposes a legal theory not only for Law but also for Positive Mikalthe

onebased in Christianity

Positive moralgthe kind of system where we are able to recognize the creation and positing

of every moral norm)] §[«8pu 0oC (] o AZ & 15[« A EC ]((] pos 8} 3 o0]-
between positive andhatural law. Butvhat Kelsen is proposing precisely ascientific theory

about t, i.e., arigid method capable oacknowledginghe set of multiple moral norms as a

material capable of rational gmition for a science like normativgeienceln this sense, it is

important not to mix the theory of its objectBut Kelsen is capable of offering a view of

morality compatible with the positivistic approach, making it a fairly possible object of

scientific knowledge:

‘Statements about the validity of moral norms are the sentences by which
ethics (understood as a scienaescribes a certain morality, for instance the
JudaeeChristian morality posited by Moses and Jesus. In the mouth of God or
of a personconsidered to be a prophet or the Son of God (i.e. a moral
authority positing moral norms), the word solleisay intZ e« v§ v Zz}u
& v}3$ sthdg aplescriptive signification. For the sentence is a norm; it
is the meaning of a divine act of will, mediated by the prophet or the Son of
God, and directed to the behavior of human beings. In an ethics presenting
i.e. describingtJudaee ZE]*3] v u}E® o]3CU 8Z A}E +}oo v ]Jv §Z
Zpu v JvP ]e v}S S} I]oo }SZ B Zpu v JVPe[ Z - o E] %o
The sentence fothe ethicist is not a norm, for ethics as a science cannot
prescribe anything, lit only describe the norms given to it. As a scientist, the
ethicist is no more competent to posit moral norms than the legal scientist is

competent to posit legal norms; the ethicist has no more justification for
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claiming any moral authority than the lelgacientist has for claiming any legal

HEZYEJECX

With this approach, we are trying to show that, concerning at least some aspects, like the
possibility ofapproach a moral normative systeatcording to a positivist perspectivié is
possible torenderthe limits between positivism andatural law at least more flexible. Of
course, there are limits to which this comparison might be pusliiad the positivisngua
method of knowledgef a given set of norms is capable to report also nommslving non

sdentific notionsin their formulation i.e.,to attest their validity.

Thisempiricalapproach may bevenu} @& (]88 3§} "¢}(8 E_ A E-+]}ve }( 0 P 0 %o}°]

as the one proposed by Herbert Hart. The following passage illustrates why:

The questionvhether a rule of recognition exists and what its content is, i.e.
what the criteria of validity in any given legal system are, is regarded

throughout this book as an empirical, though complex, question opfact

The problem returns, of case, when th@e nonscientificnotions areno longer simply a part
of the corient of the norm, but are alssupposed to justify a set of norms as legally binding.
Thi perspective, defended by thealNiral lawyers, cannot be taken rsgusly acording to

positivism, dudo the lacking of objectiveness.

So, after his complexcontext, we seem to be forced to admit thaince in the frame of a
theory aiming the objective grounding and the formal justification of a normative system, t
reason for the validity of aarm, its formal legitimation, cannahake reference t@omething
simplyattested inits content, neither to an ultimate subjective element incapable of being
scientifically approached. Reer than that, the reason that makes the norm binding has to
relate tothe authorization of the person enacting, it has to be about theorrectness of this
process of creatiorSimilarly the searching for thégitimation willgo upwards the normative
chain until achieving the basic norrmhich, in the case of positivisngto be presupposed as
(1 81}vX w8 82z ( 8§ }( ]JvP }ve] & . (] $1}v '} ev[S u v 8Z §

simplythe meaning of an act of thoughas thke moral norms according to theatural law

" Kelsen, H. (1979, p.18465).
2Hart, H. (1961, p.245).
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approach. In order to avoid that, Kelsen will defeth@ idea ttat the basic normis the
meaning ofa nonreal act ofwill, a fictive act of willWe will approach that problematic

guestion further on our study?

73 Cf. chapter 6.

68



Chapter 5

Science and Method: the Naturalistic Fallacy

Scienceiswhalh IVIA v % Z]0}*}%ZC ]+ AZ 8§ A }v[3 lv
(Bertrand Russell, 1959)

As we have already seere legal tieory of Hans Kelseis marked by a strong interest in
drawing a formalframe of analysis for normativeystems. According to this authothe
positive normative systems afaw and Moralsmnust be neatly separated from theiences
describing them, i. e., frorthe legal €iencein the case of positive law and frotine Ethics in
the case of positive moral normkthe same way, these normiak ciences must themdees
be separated fromhe natural siencest such as Physics, for example inasmuch as the
object of a legaldence does not consigt facts expresselly sentencesbut ingdead in valid

norms which are expressed in the form of imperatives or prescriptions.

In this context, Kelsen claims that a common mistake consists in mixing those two separate
}u JveU 8§82 Ao Ju]v }(SZ ( S v §Z ~KpuPzZzS_ lu v }(58Z Vv}E
place to a series of problems in the fledf legal theory and legal argumentation, such as the
many quarrels involving the application logical principles to normsgde P ve v[e ]o uu
JVP 8Z u}+*3 v} 0 /E U%o0 *X dZ]e ulepv @Ee<3 v JVvP ]Je IV}IAv + "E
pointed out byG. E. Moore i1903[Principia Ethica

The aim of this chaptewill be to ex%c0 Jv Z}A < o« v[e 3Z }EC & ah& « 3Z]+ ( 00
AWE]V %0 }( WHE]SC U v Z}A ]88 ]+ %o}ee+]ammt@solveSdm&E pv E<3 v

classical legal problenterived from the involuntary falling intthe Naturalistic Fallacy.
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5.1 David Hume as a model

Michael Hartney, the translator of th@eneral Theory of Nornfiom the originalGerman to
the Englishlanguagetells that, in a personal conversation with Herbétart, the last has
IV(]Eu §Z ( 8§ §Z § < o+ v Heme svpsh€ giedtest philosopher of all
times " This is a very interesting rematikat helps enlightening some of the perspectives
Kelsenlater assumes, namely regarding the aims in esigeZ]vP “~¢}0] (}pv S]}ve_ (}E Z
scientifictheory, as well aghe antimetaphysical approach and the refutation of the notion
of practical reason, together with the generabtérest in establishing a sgoulous

methodological approach to science.

Themostfamous quotation regarding thimethodologicaimistake(that was later called the
Naturalistic Fallacpy G. E. Moore]s (}uv ]Jv  A] Treaiis¢«of Human Natuydirst
published at the end of 1738. Hume says

ANv A EC *C+35 u }( Uu}E 0]3CU Azl z 1/ Z A Z]3Z E3} u &
remarked that the author proceeds for some time in the ordinary way of

reasoning, and establishes the being of a God, or makes observations
concerning human affairs; when of a seadl am surprised to find, that

instead of the usual copulations of propositiois,andis not | met with no

proposition that is not connected with asught, or anought not This change

]* Ju%o E %S] o V us J*U Z}A A EU}( 8Z 0 % }ve cuv >

After Hume and Moore, the problemand consequencedehind the falling into the
naturalistic fallacy werealso expressed by the French mathematician and pbylber of
science HenfPoincarg1854 t 1912) whoalsodenies the possibility of scientifically ajifying

ethics, as he explains:

AEYAU 8Z % E]V %0 « }( » ] vV v 3Z %}e3po 3 e« }( P}

indicative mood and cannot be otherwise. This is also the mood of

74 Also confirmed by Ott, W. (1987, p.539).
SHume, D. (2007 [1738], p.244/245
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experimental truths; and all the sciences are founded on nothing but the

indicative mood and cannot be founded in anything else. Thus, the most

subtle dialectician can juggle these principles as he wills, combine them, pile

them one on the top of the dter: everything he will get frorthem will bein

the indicative mood. He willneveP § « v§ v AZ] Z « C+ Z } §Z]°[ }E
vi§ } 8Z 3[U X X eev8v AZ] Z Jv(JEUS }JE IVESE ] §-

More recently, this idea waalsodeveloped in detail by the English philosopher Richard Hare
(1919 12002, whose approach is based on thetionsof frastic and neustic in an attemat
deal with theproblematicnotion of practical gllogism, considered the most notable example

of the use of the naturalistic fallacy.

ButalsoKelsenexpressC u | « E ( E v 3§} 8Z ~,pu >rdborajeoheof E 3} }E
the most basic postulates concerning his tine@f legal positivismthat an Ought, a norm,

cannot be derived fromrals, a causaule or adescription of a norm, as thoggesent in legal

science. Thus, to speak about the naturalisti¢afey in thecontext} ( < 0 V[* %o}*]5]A]+8 $Z }E(
means aecall to be aware dahe differences between what is stated in the real actual domain

of our behavior and the evaluation of this behavior (good, bad, just and, regarding the
scientific level, the ealuation of true/false descriptimabout the norms) and, on the other

hand, what is prescribed in the domain of Law itself. In the legal domain, the Ought which
characterizesiad defines a legal norm caat be related tothosesubjective evaluations, but

instead, i5s[ objectively determined by the notion of legal validity, which measswehave

already seenthe specific existence of the norm indetermined legal or moral positive

system.

Therefore, in order to understand the presence of the fallacthe field of the posive legal
theory, one must understanthe existence of thifsundamental gap between what belongs to
the factual scope of events and what belongs to the normative scope of norms regulating
those eventsin this first attempt to dravithe limits between the causal domain of the human
acts ordered by the laws of causality and the legal domain ordered by theofavesmative
imputation, it would be useful tanalyze some examplesafdinaryactsof the daily lifewhich

may howeverrecdve aspecial legal interpraition. About this issue, it is Kelsemselfwho

"¢ poincaré, H. (1982/1913, p. 225).
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gives us severaxamples of a variety ajrdinary acts whichan be differently interpreted

according to theLaw:

N&ITE £ u%o0 W W }%o0 s U0 Jv 0 GoRerd@sgtuU u | %o
their hands, others do notthis is the external happening. Its meaning is that
*8 3us ]¢ JVP % ¢ U 3Z 3 0 A ] E 3§ Y d} P]JA }3Z
man in a robe and speaking from a dais says some words to a man standing
before him,legally this external happening means: a juridical decision was
passed. A merchant writes a letter of a certain content to another merchant
who, in turn, answers with a letter; this means they have concluded a legally
binding contract. Somebody causes teath of somebody else; legally, this
u ve UuUpE’ EX_

To Kelsen, norms argtill essentially linked to human aons that arehaving place in the
factual field of our everydaljfe. Deryck Beyleveld andoger Brownsword wisely synthesize
§Z Soihterpret an act in terms of its legal meaning is to view the act in relation to a norm
that is viewed as a legally valid norfh But, in order to better understand this relation, we
mustanalyz u}@® o0} 0oC $Z]e }v %S }( "}pPZzZS_X

511dZ ~KpPZ3§_

As we have mentioned before, norms can be takeroimsideration when a certain act is being
specifically interpreted: not causally interpreted, but normatively interpreted. &ldsvs us

to say that a norm representsome kind of mechanism of interpretah. More precisely,
according to Kelsen, norms are meanings; they are the objectéaning of a subjective act.
Howeverthe act in question is also somehow restricted: the norm is the meaning of an act of

will from a person, directed to another persdrbehavior.

Of course one could argue that all thosg#salisted in the examplabovementionedtould also

be interpreted in other different ways, if one would have wanteddm sa The point is,

TKelsen, H. (1960, p.2).
"8 Beyleveld D. &Brownsword R. (1998, p. 116).
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precisely, that the law gives to those actsecificinterpretation, accoréhg to a previous
valid normexistent in a determined systemith a corresponding content. Therefore, it is the
norm already belonging to the legal system which gives u&elgdor interpreting thespecific
legal or normative meaning of tise arbitrary acts taking place in the causal realm of our
everyday lifeDeparting from this framea new particular norm cathenbe created, regarding
the very case in ques]}vX dZpusU §Z]« " \belepentsd ofthd mainelements: the
existenceof a previous positie valid norm, and aact of will in regard to which this new norm

will be theobjectivemeaning.

ConcerningdZ "} i $]Ainvquestion,Deryck Beyleveld anBoger Brownsworehake

this prudent observation:

Ao A pv Ee3 vU<Zoqdevv}3 ¢« CJVP ~Ye 3Z 8§ V}EuU ]*} i §]
~82 8§ v Z}uPzZ3[ Z « v }i 8]A u v]vPe }v }v ]8]}v §Z §
that the behavior prescribed ought to be done. It is not a consensus of wills

§Z 8§ }VA ESe ep i S]A ZIuPIBAS[QVEPZI[X , ]e » CJvP &Z
to regard a norm as being objectively valid is (that is, means) to regard what

the norm prescribes as binding upon all whose behavior (actual or potential)

is being addressed by the norm regardless of whether anyoneudiimg the

person who is doing this objective regarding) wishes this behavior or not (that

]*UEP E o0+ }( AZ35Z E vC}v Alooe §Z]+ Z2YuPZ3[ Jv §Z

So, tZ (Tvls1}tv }( "Nimde@dlinkepeto the concept of a command or an orgdbut

with the important detail that this order must come from an authorized person, as an
expressiont mostly in the form of an imperativé of a will. Since this will must come from a
person authorized by the Law itself, there is always a strict relatietween the legal
production and the leggbower. According toNorberto Bobbid®, to enact a norm is always

to be able to do so, and the authorization comes from no one but the Law itself. This shows
the importance of tle fact that the methodologicalprocedures to maage therelations

between the legal norms and handle the variety of possiétgl affairs must always can

“Beyleveld® BrownswordU D §Z} }o}P] o ACv & §]eu ]Jv < o+ v[NWps@EnddZz }EC }( >
Normativity. Stanley and Bonnie Pauls(ids.).Clarendon Press Oxford, 1998, p. 118.
80Bobbio, N. (2008).
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from the Lawitself, something that also illustrates the constant concéwnpreserve the

%o ]V ] %olOCE }§ C %X

Sq to sum up,whatis needed to create a positive legal norm? First of all, there must be a
prior, more general norm to support the existence of the new one. Then,th€E S]A _
subject must be an authorized person capable of enacting an objective act of will. aieose
the elementsnecessary to characterize the norm as a valid one: its specific existence in the
frame of a legal order; the fact of its connection to a legal system via a more general norm,
and the compulsoriness that links up all its addressees. This lagatuly aspect is in fact

the objectivenessspect involvinghe ad of will coming from the Judge or the Legislator. An
act of willwith a subjective meaningonsists only in a command, without legal force, it means
the expression of a personal witbward « * % ](] s U v } evi8 Av v3 E-
normativelegallevel. Instead, thect of willwith an objective meaning has to coroaly from

an authorized, impartial, neutral person, and [+ %. Ghe]mear(hg of this objectevact of

will that represent alegal norm

In this perspectivewe can sustain thatyhile the command is the expression of a desire, the

VIEU ]J* SZ A%E +<]}v }( JAEIX}dZv VHJIRPHSAK]IVSE} P o pe
to the separation between the legal prescrigiield ofthe norms t the domain of the

N KL P Z8and the factual descriptive field of the legal scietc€ Z  }u Jv }( §Zhis*]«_X
distinction addresses us again to the main problem we intend to analyze here: the Naturalistic

Fallacy.

512dZ ~/e_

Now, inKeb v[e 3Z iji€Ev@ryclearthatsZ %o E]v |Wity R ul%vP 3Z A}YEI }( §2
jurist is directlylinked with the problem of the naturalisti@lacy.The fact that a norm can

}voC E 3§ A] 3Z FE]*3Vv }( % E Al}ps VIEuUuU }EU « ] ]Jv Vv}$§
can only be creatednce P]JA v §Z A]*3 v }( % <htes]thp neZessiy D8 |
staying in one and the same scope, namtig, normative o P o0 }v X dZ "% uE]SC_ Z &
indicates that it is necessary to stay inside this normative level in ordenettenew norms,

v §Z 8§ 8Z ~}uPzs_  Z E § E]I]vP §Z Vv}EuU upe3 v} ul]£ Als
pertainingtothedom]v }( §Z "/« _X WE 3] 00C *% |]JvPU §Z]e u ve §Z §
be confounded with the external elements which may be inserted in this legal level. One
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consequence would be the impressiverem&k 3§ viE&ue }v[S v afpbtcapten(E o

in order to be accepted as valid norms. Fairness or justice are outer elements depending on

s i S3]A U}E 0 B E]V ]%0 *U v ¢35 C }u%o 3 oC «3E vP 3§} §Z
The same might happen with psychological, sociological and polisipatts involving norms.

Kelsen argues that the admission of such elements will lead to a fallacy, that one must not
deduce thatsomethingmight bethe case simply because somethiathe case. Similay] one

cannot establislthat something might be the s&simply based on the fact thabmething is
(subjectivelybelievedo be the case. One field is regulated by reasopirugesses, the other

by intentional acts of will

" %0

So, the naturalistic foo C %% @E=+ ]Jv < 0+ v[s 3Z }EC AZnythe <u *3]}v }(

normative field from the indicativene. In a practical perspective, this is represented by the
division or the gap which needs to exist between the system composed by norms on one side,

and the legal science describing those norms on the other.

We must note that the great distinction betweethe legal norm and the sentencesd the

legal theonyor legal sciencdies in the fact that the sentence can, among other qualifications,
also be qualified according to truth valyeshile the norm can only beaid to be valid.
Actually, even the facthemselves linguistically expressed in the sentersae®ot be valued

as true or false, but only as existing or not existing: truialse are only the descriptiomsade
about the existence othose facts. The ngdicates true/false can be ghonly in relation to
elemens }( $Z ~]e_ }u ]JvU 3§} §Z e E]%3]}ve }( 8Z ( &« Az] z
science. But they are not linked to the very object of these scienceseasatiral facts, for
instance. On the dter side, he norm is exactly the object being described by the legal science,
and it can, equally, only be said to be existent or not existent. The point is that when the norm
is said to be existent, thimeans that it is a valid normZ & ~Av®(E s acfually a
pleonasm), andhe very existence of the norm in the legal system constitutes already its

validity. The validity of a norm is therefasemply and nothing more thaits specific existence.

5.20ne Example of the Fallacjg EP ve v[e ]JO uu

According tothe traditional conceptions of logic entailment,hieh Kelsen searches in the

traditional notion ofAristotelian syllogism, the conclusion will follows from the two premises

if and only if the coadlusbn cannot be false if the preses are tre. dZ]s ] $Z ~E&po }(
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JV(E VvV _ <o0evVv vVOoGCeeAZ Vv o]vP A]8Z 8Z «u +8]}viaAZ 8Z & v}da
a similar form. In the cas# the syllogism, the inference is logically valid or not depending on
the evaluation of the sentences accorditagthe values of true and false. The problem arises
when imperatives, commands, legalmapral norms are inserted in this kind ®fllogism. This
happensn the secalled practical syll® JeusU AZ E VIEU ] *U%o%o}e 5} NE S
a general normtogether withthe fact attesting its content. But, clearly, since norms cannot
be evaluated according to truth values, they cannot play the role of premises and/or
}v ope]}vU U enodnay @ epaluate the validity ofreorm only by means of logad

reasoning.

All of that appears to be straightforward. Nevertheless, when we first start looking to some of
the examples of these smalled practical syllogissnthe conclusion seems to follow as
inescapably as in a valid legaigument expressed by adbretical syllogismLet us take the

example:

Love your neighbors.

John is your neighbor.

Love John.

It seems impossible to argue against the validity of such an argumentiffiugity was first
expressedoy brgen Jergensenin 1937 and was namedsZ g®EP ve v[e Jo uu _ C of

Rossin 1941 Brgensen explains himself

AMY A Z A 8Z (}Joo}AJvP %oplio W JE JvP 8} P v € oo0C
of logical inference only sentences which are capable of being true or false

can function apremises or conclusions in an inference; nevertheless it seems

evident that a conclusion in the imperative mood may be drawn from two

% E ule « }v }Y(AZ] Z}E }3Z }( AZ] Z E®]lv §8Z Ju% E 3]

« A[A + vU }JE JvP 38} < oe VU}IBIPE o] Céu BZ P % SA v §Z
AKuP Z2ollen- }u JvU § v vs§ C Vv}Eu-VSeiy ddaiain, témanted by
e v3 Vv X :TEP ve V[ ]Jo uu %op3Se Jv <p *38]}v AZ] Z I]v « }( ]vs &E 3§

81 Jrgensen, J. (1937, p.290).

76



the relation between prescriptions or inepatives Gollsatzg and descriptions or sentences

(Satze.

usU AZ v }ve] E]JvP 8Z ]ath& nermsand $ldsdption of norms Kelsen
keeps insistinghat the two cannot be reducibler even comparable. One is the Law, and the

other is the sence that describes the Law as its object. Kelsen says:

NZle[ v ZKUPZE[ E %UE oC (}JEU 0 }v %3+U 3A} (}Eu
assume any content whatsoever, but which must assume some content in
order to be significant. It is something which is, anés something which

JUPZE 8} X W& v} *% ](] IvE vE (Poo}Ae (Elu 3Z (}EUX

In order to explain the relation between form and content regarding the legal norm and the
legal proposition of the science, Kelsen introduces the notionmafdally indifferent

substraté®. So, if we cosider the following sentences:

iX "o %}v }UPZS S} % C SZ S /E X_ Vv
IX "0 %}v % CelZ % | Z]o § £ *X_

we haveov u} o00C Jv |+ E v8 AZPHAE]S § pagind EJAE & AvhichU
happens to beuv & A} ]+ & v u} ondgd under L UM} pRomsin 1. and
after under $Z “orm in 2. Their contents identical, but the linguistic formulations

themselves are not comparable, correspondent or dethietone from another.

So, concaring :TEP ve MJeuu U J( A 3] | 8} < o« v[ehe ymod&y3]}v }( 3
Jv 1+ & vS «pwedtistdotice that, infact,Z u} o0oC ]Jv ]+ E usneifhesrSE §

true nor false in itself. It can only be the content of a true/false sentence, in the saay

that it can only be the content of a valid norm. But there isimwinsic correspondene

between a true/false sentencand a valid norm; they only happen to have a simitexdally

]Jv ]+ & vS e «SE §

82Kelsen, H. (1979, p.60).
8 The notion of modally indifferent substrate and its relationgo®@ P ve v[e ]o bethé\rhaio
topic of the chapters &nd 9.
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So, when Jgrgensen says that the answer todifenma is onlya matter of translation(true

indicative sentences could ddentified and*S@E veo § _ ]Jv3} A 0] V}Eues }E Ju% a
actually there isabsolutelyno correspondence between an imperatiee a normand an

indicative sentence: the fads that we ae simplydealingwithau} o00C Jv ]+ B v§ *u *SE S
which ispresented} E » E e+ 3% JFVE v3 u} X d} epu p% U 3Z %}]vs }( ]
that < o« v[e V}IEBVUY o00C ]Jv ]+ E \soutgide3dlE bdunds of arhivalent

logical approach

To Kelsen, every norm must have content, tfu} 00C v |+ & v3U-AZF&E B Vv}$§

the indicative factoras Jgrgem v[e o ]the content of the imperative to hebut rather

the very behaviowanted by theimperator. So, in onevay, the person enacting the norm

knows the content of the norrthat will be enactedhis wil will be concerningomespecific

behavia, that will be expressed dndicated by the normo be created This act of thought

concerning the norm is somehow the(J]E*S_ 5 % % E JvP §Zent. &nd( Aloo }( §Z
on the other way,also the addressee of the norm must likewigaderstand what is he

supposed to do, how is he supposed to behave, and he does that by observing what is the

contevs }( $Z v} @&seX howsilis relation is manifestéd an exampleConsider the

following situation:

‘Every citizen should pay the taxes }ve]+3 Jv A o] v }.Ghishbrosalsp appli€s

to, for examplethe citizen Al Capon®nce a year this individuadceives a letter saying how

much he has to pay to the government, as income taxes. The legal norm behind the letter,

%ouUS3E Jv  sJu%eo E A CU « Ce 3Z 5 " A EC ]8]Il v upued % C Z]-1Zz
prescriptive element is not explicitly formulaten the text addressed to Al Caponk.is

somehow implicit on the fact of having the bill addressed to Hitre normpositing subject
canneverthelesgustify his demanding for the moneif neededpy enumerating the benefits

to be seized by the citizens, like the improvement of social and public servicesdtition

W P S (]18 ~8Z}uPZ Z '} ev[§ v STUXPIA « @ [u3Z} EEIC}v
those aspects related to having a noriio } §} v [ Z AlI}YE v Juu ]38 oC Iv}A]
how to proceedare to be sen as acts of thinking regarditige norm, and they have nothing

to do with the willing positinghe norm as valid and bindinghey have nothing to do with the

u} ooC ]v ]subStrateSwhich is, irthis casethe neutralsto % C S$Z § 7Bk C NP

§Z § AheseXneutrals are the content of the norm. Thus, by receiving therleite

checking the sum to be mhiAl Capon&nowsthe implicatures of is dtering or ignoringhe
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bill. Heknows A EC3Z]vP §Z §[+ ~ Z]v _ 8Z JooU C "~ E +¢]JvP_ §Z v}
e E1%S]A ~Iu3(]8_U C u vse }( Z]s 8« }( 8Z}uPzsX

So, vhat happens when we are confronted with the notion of practical syllogism is that we
are confoundag our act ofbhought about he content of the nornand the act of will providing
§Z Vv}Eue[ A 0] ]85CX dZ P Vv E 0 % E} o araliyes ZndG@atemdv SA v ]u
is much simpler Wwen we only take into consideration the legal fi¢ipbart from dl the other
Ju% E S]A « }E ~}E. TheEw@ cah@guthat, even if we somehow know the

Jvd v8 }( 8Z VIYEU AZ] Z e "eu%o%o}e 3} &E S _ CSZ :pP Jv
the enaction of the individualorm by the Jdge that will render the imperative a legitimate

valid legal norm.

dZ wu]eo ]JVP "% E 3] o0 *Coo}P]Jeu_ 3pu 00oC A}EIe Jv }JUE ]JoC c
simply reasoning about the norms involved in the inference, through acts of thought. The
fallacy emerges whenavtry to trespass this level and adnttiiat we are actually creating a
valid norm from theexistence of drue sentenceplus the fact of the existence of a previous
norm. It is, indeed, natural that we try to understand what the norm is demanding, in order
to know how to behave. The minor premise which poses a fact is actually the context in which
we legitimate arereasoring by acts of thoughtand the major premise (indicating a norm in
the practical syllogism) poses the norm that we must understand, cehgord, which
presents the behavior wanteds its contentIf | understand the first premise in the context
}(8Z ¢ }v % @& u]e U /[u o 38}IvIA AZ] Z Z A]}E /[u *u%%o}e 3}
the modally indifferent substrate is. All this procedutees not touch the normative level,
ue v} } i 3]1A § }( Aloo Z+ C 3 JvP }lve] & }E v & X /3]

knowing what is at stake.e. of considering the given facts through mental processes.

Moreover, we must also notice thahs theimperator, it is perfectly possible to understand
the content of a general norm, together with the corresponding fact and still do not want to
positthe individualbehavior as obligatory in the conclusion. The particular norm posed as a
conclusionin the practical syllogism will only be a valichidingnorm after the adding of an
objective act of will. Until that moment, we remain in the realm of the Is, where no valid legal

norm might be created.

5.3Final remarks on this topic
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The legacy of thaaturalistic fallacy iselevantto make the important remark that norms
cannot be the result of conclusions of our reasam said in andter manner, of rational

deduction DavidHumestates that:

NZ e}v ]e §8Z ]+ }A EC }( 3Eu3Z fagehpod coBitsind Ep3z }E
an agreement or disagreement either to the real relations of ideas, or to real
existence and matter of fact. Whatever, therefore, is not susceptible of this
agreement or disagreement, is incapable of being true or false, and can never
v3ii §$}E }JUu&E E <}v_

As we have seengdEP ve W¢mma is a perfect example dhe application ofthis

misleading procedure.

However, < o+ v[s $Z }EC &Efitd E&amples of the applicatiod (  A] ,pu [e
recommendations warning us to the mistakes derived from this mixing of the two different

levels, Is and Oughiin the frame of our study, this represents an appeal from legal theory to

the methodological principles coming from the philosagtt domain. The interesting detail

§} v}s§] ]+ 28 §Z v}S]iv }( v SUE 0]*8] (0o C ]*%0 CeU ]v
concerns about the correct treatment of the normative field as the object of the scientific

approach.

The positive outcome ofhe avoiding of the naturalistic fallacy is the widening of the
perspective about the legitimate approach of norms and the process of normative creation.
In this sense, Y respecting the boundaries of prescriptive and descriptive fields, one can
clearly unerstand that it is perfectly acceptable to make inferences about the fact of the
existence of a nornin order, for example, to justify the legitimation of the normative drea

once it has already happed. This is allowed by thimportant notion of modaly indifferent
substrate, whichwe briefly introduced in this chapter, but that will be further treated in
another part of the present stud§?.By attampting to the fallacy, we can fully grasp the idea
that norms have form and contém the same manneaisthe descaiptionsabout their validity,

but then we must also recognizbkat, neverthelessthis aspect does not allow the possibility

8 Hume, D. (2007 [1738], p. 240).
85 Cf. chapters 8 and 9.
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of derivingnorms from facts or descriptions, nor to establish direct logical relations between

them.

The fact that normsre su%o %o } s} o (8 ]vpreacliptitdslaw€Edoes not attest
that they are unreachable or inaccessible to human discourse, evaluation or study. It only
attests that those aspecteven if furdamentd for the juridical scientifi@pproach are still

irrelevant for the creation and application of legal norms.

81



Chapter 6

The NonrExistence in Legal Science

's no wonder that truth is stranger than fiction.
Fiction has to make sense
Mark Twain

If the presence of fiction imatural sciences is sufficiently known and accepted, the same
} ev[§ ¢ u §} §Z « A Z \ts]8&gitiinacy i8dgal scienceas we will see in

the present chapter.

The presence of fictions as a part of the legal systeithin the formulaton of the normsgan
actuallybe traced since Roman law, even if its legitimalsp in that levetemains a matter

of great dvergence among critics. Nevertheleti®e legitimacy of the use oitctions by natural
sciences or Ipilosophy is attested by faous examples of thaght experiments, for instance.

It is sufficient to thinkfor exampleabout Schrédinger's catr the twin paradox (oLangevin
paradox) in physics, as well as the twin Earth thought experiment in philosbpéy function

as a scienti€ tool allowing to more easily explain and understand the concepts or theses they

are referring to.

Considering this contexi this chaptemwe will analye the use of fictions made by thépecial
kind of science dealing with the regulation of our beloay namely legal sciencélhe
fundamental questiorto be approached isvhether the basic normto be presented as a

fiction, has a normative goresciptive profile

Our aim is to analyze the use of fiction by the legal science under the light leighletheory
proposed by Kelserespecially concerning his proposal that the legitimization of the whole

positive legal system is based on a fiction, called the Basic Namam@norm). The thesis we
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sustain]e $Z § §Z]+ "v}Eu_ uppulBelymethodolagical or scientific toqjust like

the thought experiments of physics and philosopland not as an ordinaiggalnorm among

others in the positive normativeystem. We Wi try to elucidate how can a fiction display such

an importantscientificfunction and still preserve th "% E]v ]% 0 }( %gis@njanC_ }( SZ <
legal theory.

6.1 Legal science: Meaning andRicularities

As we have already many times insisted in expréssai central aspect of the kelsenian legal
philosophy the fact that the Law, namely the overall set of norms, must be clearly separated
from the science that describes and studies th@rmative set. Another differentiation
cherished by Kelsen separatesatly this kind of normative science, which takes liéngal or
moral norm as its object, from the natural sciences, which takes the facts of nature as its
object. These two ideas constitute the methodological frame in which Kelsen formulates his
PureTheay of Law Itisalso§Z v}S]}v }( fa pli@ys@he to dealith each one of

these Klsenian paradigms.

The factofconfuyvP > A v > P o~ ] v A o Juulv u]es | u C *}u }( <
contemporarie®. Certainly, one should corde thatthe content of legal cience, in the

context of legal Positivism, candeed sometimes be very confusing. The theory of Law

describes the norms of a particular normative systenbut the point is that the norm

described by the science has no longer itsative power or, in the terms of Kelsen, it is no

longer a valid norm. It is exactly the fact of the validity of the norm that is being described,

and a fact cannot (legally) compel anyone.

But let us start from the beginning, becalling some aspects coerning thes GEu ~o P o
ViIEuU_ JE JVP 8} < 0e V[* %0}*]5]A]*8 3Z }JECX

dz (Jv]s8l}tv }( "v}EuUu_ ] E o] S8} SZ }v %S }( juu v }E v }CE
detail that this order must come from an authorized person, as an expregsiwstly in he

form of an imperativet of a will. Since thiwill must come from a person authorized by the

8 dz]e ~ }v(pe]l}v_ ] o]vl 8} §Z vl o} 8Z pol8SC }(~Ne_ v "KuUPZS_X |/
treats and analyses several classical cases, Cf. KELSEN, H (1982).p. 63
87 Cf. SpaakT. (2005, p. 397414).
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Law itself, there is always a strict relation between the legal production and the legal$ower

The norm is the meaning of an objective act of will, cominghfem authorized person. It is

u EI C 3Z % @E v }(SZPMWWPAIVPhSES|IO[E v}S v §Z }u v
§Z ~Ne U usS ]Jv 8Z }u ]JvSpled.Kelsdhs®yzs ~

AZ v elulv Juu Vv e }JE %E + E] U Z Alooes §Z § e}u §Z
happen. The Oughtthe norm tis the meaning of a willing or act of will, and

t if the norm is a prescription or commantit is the meaning of an act

directed to the behavior of another person, an act whose meaning is that

another person (or persons) &} Z A v E¥ v A C_X

According to Bobbf8, to enact a norm is always to be able to do so, and the authorization
comes from no one but the Law itself. This shows the importance ®ffaict that the
procedures to maage the legal norms and handle the legal affairs must always come from
the Law itselfaccordingalso §} §Z % E]v J@ s G ( " %o

6.1.1Some examples

Sq againwhat is needed to create a positive legal norm? First of all, legal validity is linked to
the specific existence of a norm; second, to the fact of its belonging to a legal system; and
third, to the compulsoriness that links up all its addresseess@&hthree elements are
nevertheless related in an intrinsic manner. In our contexs thte olligatory aspecis very
important, and itis in fact the objectiveness of thmeaning given to thect of will coming

from the Judge/Legislator. subjectivemeaning of theact of will consists in a command
without legal force, it means the expression of a personal will towards a specific case, and

§Z §[» v} AZ § > A ]ebjecliugneadidy of theact of will comes only from an

88 Cf. van Roermund, B. (2000, p. 2Z272).

8 Even if the norm in question is not mandatory, but concerning permissions, empowerment or
E}P §]}vU 8Z ~}uPZ3_ o u v3]e 0A Ce %E » EA X

9Kelsen, H. (1979, p.2).

91 Bobbio, N(1997).

92What is implicit in this conception is that there is no place to logical treatment in the inner domain of

Law, i. e. in the production or interpretation (decision) of legal norms.
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authorized, impartial, neutral person, dnhis objective meaning of thact of will is the legal

norm®.

E}A 0 8§ pe 3Z]vl }( }v £ u¥%o X }ve] & ANtuupv]sSC_ }( %] E S
community is hierarchically organized, with solid efficiently rules of behavibichware

enforced by thesystematizedapplication of sanctionsThey seem to experience a very solid

and efficient legal order! Nevertheless, regarding this example, Kelsen would certainly point

out the lacking of objectiveness concerning the meaning of the act of will regarding the

pirates. h the regress for searching the justification of those norms, there is no grounding for

the enaction of the multiple norms composing their normative order, which might be rather

seen as an (organized) agglomerate of ordfers

While the commanar the orderis the expression of a desire, thialidnorm is the expression
}H( HSCU }( vSollgnPZ&Z ~v}isS]iv }( "} P ZS ongwio€E imeto ¢het «
separation between the legal prescriptive field of the norm§Zz  }u v }( §Z ©®}uPZS_

and the fictual descriptive field of the legal scientesZ  }u ]Jv }( §Z "] _X

Concerning the relations between the science and its scientific objeete, legal science and
Law itselft the English legal philosopher Herbert Haudses a great example to illuate the
fact that, even if the legal science o+ A]3Z A o] Vv}Eu+U ]88 } «v[§ Z A vC Vv}EuU
power®, He uses the example of the relation between someone who speaks a foreign

o vPu P v Z]eU o0 §[¢ » CU VvPo0]*Z JvS (& &cAncént@todn/gamp’ Eu v %o
e Ce }usS o}p 8} Z]e vPo]eZ }E Stehdn]Sievadko k] mierpEter will

% E} O0C o0}« C Iud oty 3Z AYE « "3 Vv pu%J_X dzZ Jvd E% E

X
-~

his intonation maybe, or by the expression in his face, that what the Captain said was not a
begging or a simple request: it was an ord€he point is: how do we must consider the
e v Vv ~MMSV U%J_]Jv E *% S }( ]S }E]P]v o ]Jv ' EUu VM [e ]88 .

order? Is it the emission of an order? Well, the interpreter has no authority to emit orders. His

93 By this approach, an objective command is not only the psydfeiateof the expression of a will. This

can be seen in the case of a testament, for instance. In a valid testament, the subjective act of will of
the person in question obtains its objectivity trough the Law: once it is legally legitimated, the command
of the person in question will remain beyond his own existence, when he will no longer be able to
express his will. This demonstrates the independency of the compulsoriness of the command from the
subjective act of will.

9 Actually, what turns a legalorm into a binding norm is the fact of assuming the existence of the
Basic Norm in relation to such a normative system. We come to this issue later in this text.

% Hart, H. 2005 [1963]).

% This aspect is essential to our future analysis of the Basic Norm deraare of legal science, and

not of Law itself.
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job is to interpreer the orders of the captain and, if the order is obeyed or not, it was the

Captain who washerefore obeyed or disobeyed. Hart then says that, in perfect accordance

8} < 0+ V[* 3Z YECU AZ 3aZ % %e $Z ¥ 3@ Z %S |v[+ }@EbedE ]+ ]JvP o
C 3Z Jvd E%E 8§ EU 3Z § §Z "EV P%kJ_A e v ]}IE E ]v  E]

imperative was used in a descriptive, not prescriptive, sense.

While the example of the pirates show the absolute necessity ifndament that gives the
unity of a legal system, allowing it to be rationally acknowledged and scientifically
investigated, the example of the interpreter displays the relations between those norms with

what is produced by the legal scientist.

612 ] Z}&}u] * Jv < oeyw[e dZ }E

As wealreadycould see, the legal philosophy of Hans Kelsen is essentially marked by its
manifold dichotomies. When questions about the purposes of the legal sciences are at stake,
another dichotomy then arises: the legal science is a descriptive sci¢n sup Z ¢ ]S } ov][S$§
make any prescription; but, at the same time, the objects of its descriptions are not
statements, but prescriptions. Consequently, the normative science makes descriptions about

prescriptions. Norberto Bobbio finely analyzes th&le:

ANZEYEU S]A [ J* 1V } %0 %o}+]3]} HauptpsaBElemdC nofvio § Z

Z o+ E]%S3]A [U ps 8} Z £%o0] 3]JA [V v U]V % E oo oU :
~ +% ] 00C ]Jv 8Z o0 3 A}EIl+e v}§ 8} Zv}Eu 3]A [U us 3§}
that the doubl « ZV}Eu &% o0] S]A [ v Z % EE{%S]|% A} v}3
superimpose themselves, there is no contradiction in affirming, as Kelsen

does, that the legal science is at the same time descriptive and normative:

descriptive in the sense that it does nmescribe, normative in the sense that

the things being described are not facts, but norms, i.e., it is descriptive not

about what exists, but about what ought to be. Bslisatzethe propositions

which characterize the legal science are distinguisheshi hand from the
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Seinsatzdelonging to social sciences (causal), and, on the other hand, from

the Sollnormen} ( vC V}@Eu S§]A% eCe8 uX _

What Bobbio tries to explain is that the normative science, despite the fact of dealing with
norms t where the Av}@Eu $]A _ § Eu ¢ woes (@ jouake use of a prescriptive

]* JUE* U 83Z § JsU ]88  E]%3]}ve IV[S§ Z A §Z Ju}( Z vP]vP §Z
E %o lv 82 }lu]v }(8Z ~]e_X

6.2 The Basic Norm as a scientifictfon

After the preceding considerations, one should be tended to imagine whatetjigmate

object of alegal science really looks like. Kelsen sustains a hierarchical vision of the legal
system (the object of the legal science), in the form of a trianglepyramid, where the base

is formed by the particular norms creatédy the Judge in the tribunals. Those norms must

be based orthe validity ofmore general normsand that searching for grounding happens

until we arrive at the Constitutioof a Country,dr example. Thergne could still regress and

go up on the pyramid to attain theeryfirst Constitution of a Countphistorically speaking

This searching is performed by the legal science, in its analysis of the legal norm as an object

capable of beingationally described as a part of science.

The legal positivism (contrarilytbt ~ vB}v]e+S5_ Is dihought sah as the legal realism
or the Natural law traditior) focugs on the claim that the norm and the Law are human
constructionst they must beposited, enacted by someongand the central notion is not the
efficacy of a norm, or the moral value of a norm, but its validity, its existanddegitimate
belonging tothe legal systemThe scientific justification of the validity of a system, &f it

legitimate existence as such, is based on the validity of the multiple norms composing it.

97 Bobbio, N. (2008, p. 58This quotation was a personal translation of a Portuguese version of this

book.

8D C ]5 Alpo U)E JEE 8S0C «] 8Z 8 8Z :pn P }v[8 & § VvC V}CE
VIEUs % E * v3 }v §8Z +Ce+3 uX ps 18 A}v[s VE]E oC AE}VP 8} « C §Z & 9
are actually created by the Judge, since they ultirhatesult from his particular act of will.
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6.2.1The Searching foustification

A special question that arises in the justification of the normative system refers to what would
make a unity from the muiple norms of a Country, for example. Well, the first response to

that questionwould probably mention the Constitution. The particular norms apptigdhe

Judge (by his particulaicts of will) in the tribunals would be supported by the general norms
created by the Legislator (by himrticularacts } ( AJoosU v §Z §[+,Aflthe And, E E]A
at the Constitution. But here we have to face a problem: from where does the Constitution
obtain its validity? From a prior Constitution, one could say. But fndrare does the first
Constitution of a Countrytlfat earlier here we have placeid the top of the normative
‘pyramid) obtain itsown validity? Or, in other words, the person who enacted the first
Constitution of a Countrythe veryfirst Legislator, waauthorized by whom to perform such

an activity? How did it get legal legitimacy?

, E [+ 3Z ]1((] po3CW A EC 3]Ju A [o@skpogifedn thi<EdgraSsionP 0 } pu V§
the question about its legitimacy will be at stake. To solve this probletseK will say that

what gives the foundations of the legal system cannot be a positive norm, a written document,

because this norm would forcedfgainhave to be supported by a previous norm, and the

person enacting this norm would have to obtain the oo create it from anyone from a

evenhigher degreeof competence So, Kelsen will say, what legitimizes the creation of the

first Constitution of a Country or, more generally, what legitimizes and gives the unity to a

whole legal system, is in fact natpositive, but a fictive norm, called the Basic N&rm

What we will advocate here is that this Basic Norm is not placed in the legal system, on the
top of the pyramid, as mangritics of Kelsen suggest. We will defend that the Basic Norm is
nothing more han a scientific fiction, a methodological tool. But, more precisely, our original
approach will suggest that the regression in the seeking for the legitimation of the system
mustactuallystop at the Constitution, and what we actually need after arriirgge is not a

new element, but a scientific tool used to conveniently consider this last object according to

§Z %o}+]8]A]e8 o0 JueX /&[* }voC AZ v A EE]A § §Z )% }( $Z %

E}YEuU (}JE ]

®I(CA AE &} ~AE}vPoCes P]JA <}u (JEup v §} .]
} Hsltv }( sZ]» }UvSEC S oo-

A}po e}uv o]l At eZ}po } e+ 3Z (]E-S

88



the notion of Basic Norm, in order to rationallynsiader the first Constitution of a Country as

the elementary component of the legal order.

In fact we believe that the legal system should be illustrated
by an isosceles trapezoibhstead of d@riangle orpyramid.

The factof clearly placinghe Basic Norm in the scientific level will bring many clarifications
to the kelsenian approach. First, the principle of purity will not be harmed by the presence of
(] $1}vX ~ }v U 8§8Z SZ }E& S] o ]Ju }( 8z ] E}C®arthAdtoo %0 (E * (
the Basic Norm is not a norm to be respected by the individudlgs not an effective norm.
Lastly, the only problem that could remain, aaldothe more difficult one, will be related to
<p *8]}ve }(8Z (JEUW "~ pus AZC WNermoanormMooX §Z *]

Our answer to this question makes reference to the fact that the fictive character of the Basic
E}EuU }v Eve %E ]J» oC ]3* A o] ]5C ~vU «(E «+A Euu EU~
Eled3v }( VIEU_ U «} [ JZIRZ/VA®) 1SZ B ul « E (E v (1 81}

what is fictional about the Basic Norm?

6.2.2Understanding the Fiction

89



There is a difference between the fiction of the Basic Norm andughual fictions present in
Lawamong the other norms of the leggystem'®. The most common types of legal fiction
will include contradictory elements exprelsin the normativeformulation, leading to an
% % E VE0C Ju%o}ee] 0 <]3u 3]}vU A]3Z 8Z } i 38]A }( 383 Jv]vP 9%

examples:

in propety law, a husband and wife could be treated as one person. In family
o AU Z]o [+ AJoo ] S83E] us8 8} Z]e Ppu E ] vX /v §Z ]
one spouse may be deemed to have predeceased the other, even though that
may not in fact have been thase. Under the attractive nuisance doctrine, a

Zlo AZ} S3CE *+%o *+ » ]* SE 3§ « Z AlvP v JvA]§ }vs}
land. In immigration law, an alien may be considered to be legally excluded
from the United States even though he is physically witts borders. In civil

forfeiture proceedings, property itself may be named as a party to litigation

(...). 101

o EoCU §Z ] E}EU } ev[S «Z E S§Z - -calledle@al fi¢io@s]+S] « }( $Z
that is to say the norms including contradiggoglements in their formulation. So, where is

the fiction concerning the Basic Norm? How can we recognize it as a fiction?

6.23 >]SS0 , 0% }( WZ]o}*}%oZ2CW % BAFGP AE [ " o

To elaboate the notion of Basic Norm as a fiction (a conceptidrich is present only in the
last writings of Kelser before the Basic Norm was seen as an hypoti&}ikelsen searches
(JE 8Z (Iuv 81}ve }( Z]» }v % S$]}v THe Phibsophy uf A2 Aye| ~

German philosopher Hans Vaihinger (28®33). To Kelsen, the fictional element concerns

100 For the relationdetween fictions and the normative level, Cf. Sievers, J. & Rahman, S. (2011).

101 Student Author (2002, p. 2232234).

1021n his previous writings (KelsgH. 1960), Kelsen tended to see the Basic Norm not as a fiction, but

as a hypothesis. This approach wasandoned because Kelsen got aware from the fact that the

N E]es v M 8Z ] E}E&u A}po v A E o &} A E]J(] X }VEE EC :
constructed with the very aim to be lately confirmed or falsified, the Basic Norm is presuppdbed w

the consciousness of its impossibility of ever being verified.

103vaihinger, H. (1965 [1911]).
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theact}( }v JA]JvP 8Z (}puv 38]}ve (JE 3Z 0 P 0 «Ce3 uUW A ul " «](_
norm above he first Constitutionin order to stop the searching for legitimacy and to give to

the system aunity.

So, in the case of the Basic Norm, the fictive element cannot be placed in the formulation of
the norm. To formulate the Basiorm expresly in the legal system meams submit it to a
higher justification, is to presuppose that there is a higpemer above it,in orderto
legitimize its creation. So, & hot the case that its formulation will give rise to contradictions
but, more fundamental tharthat, the very fact of being formulated wilalready abort its
specificfunction. Once formulatedhe Basic Norm is legally enacted and enters in the circular
searching for its own legitimacy. Kelsen himself explains this difference, showing that the fact
of accepting the necessity of a fictive Basic Norm does not imply accepting the presence of

fictions in Law:

N }E JvP 8} s 1Z]vP EU tivé fesitpwskd whérPong is unable

8} &% ]v }v [+ }PV]S]JA P} o A]J8Z 8Z us Elo § Zv
cognitive goal of the Basic Norm is to ground the validity of the norms forming

a positive noral or legal order, that is, to interpret the subjective meaning of

the norm-positing acts as their objective meaning (i.e. as valid norms) and to

interpret the relevant acts as nonmositing acts. This goal can be attained

only by means of a fiction. #hould be noted that the Basic Norm is not a
ZC%}SZ o]e Jv §Z e ve }( s ]Z]vP-I{Bps %kt hayeoZC }( -
sometimes characterized itbut a fiction. A fiction differs from a hypothesis

in that it is accompanied or ought to be accompanik t by the awareness

$Z § & 0]8C } + VIS OPE A]EZ ]8X_

6.3Where is the Basic Norm?

If we cannot formulate the Basic Norm in the terms of a prescription, it clearly means that it

is not aregularnorm, a valid norm or an efficient norm. We cannot obey or disrespect the

104 Kelsen, H. (1979, p.256).

91



Basic Norm. Its purpose is not that amntrolling our behavior. Aat ispreciselythe key to

pv E&e+S v SZ v}S]}v }( ] E}EuU ]Jv < 0 v[* SZ }EQoKtheg epeS Jv SZ
justification stops attie First Constitution: hatever comes after concerns no longer the Law,

but only the legal science. By that perspectithes Basic Norm has no interest to the lawyer

or the judge,neither to the defendant or the complainantit is a matter of scientific

understanding of the system, in the terms that the legal system could not be rationally

described without the notion of the Basic Norm. The Basic Norm appears in the act of the

jurist when he is confronted to the problem ofetiormal justification of the whole system of

legal norms. The jurist need to presuppose the existence of a fiction of the Basic Norm,

otherwise the legal system would be nothing but a chaotic heap of norms.

Our point is to clear up the fact that the Bakliorm finds its fictive element in the act of doing

Ao (18 AE]e8 X d} }v JA §Z °] E}E&u }ve]eSe]Jv v 8§ 8Z § vy
of its existence, even though we know that the Basic Norm cannot exist. The fictiveness of this
AviE U E%ypme to identify it in any level: the Basic Norm is not a positive norm, but
neither a formulated principle found in legal science. The point is that nobody is able to
formulate, to construcbr linguisticallyexpresssuch a thing as the Basic Norifit Is enacted,

we enter in the vicious circle and we need a new element to justify its existence as a norm. If
it is formulated as a scientifically principle, it loses its purpose, which is to end the regression
for justification and serve as the base fbe legal system. What we defend is that the key to
understand the needing of a Basic Norm is to see & part of the procesef justifying the
system, as a scientifattitude in front of the legal structure. To put it in another way: we only
can unekrstand the legal system as a rational ensemble of norms from the moment when we
presuppose the fiction of a Basic Norm as being the starting point of the normative creation.
The presupposition of the Basic norm is the condigore qua norior the legal system to be

a valid one (as a whole).

dz [« AzC¢ } A Z A &} oo §Z «] tBh@bout the}BBIINOrdhZs (]
found preciseo C Jv ]85« A 0] ]3CX t Z A 3} ul ~«]J(_8Z E A . ] E
know that it cannot A o] U ]8 vv}3 o P 00oC /AEJ*8X us A ul ~ « J(_]
legislator the power to enact the first Constitution, to turn the Constitution into a binding

document1%®

105 We must remember that the first aim in using a fiction in science is always its practical utility.
Loewenberg, J. (1912, p.717¥E %0 Jve 0o E&oC S$Z v}S8]}v }( (] S1}v }E JvP 8} s ]Z
N&] §]}veU Jv s ]Z]vP E[e pe P U & v}3 ] v3] o A]3Z (JPu v3eU oep Z -
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This approach can answer a famous critic to the notion of Basic Norm: that the whole positivist
legal system will finally be built over a fiction. We defend here that the whole dynamic
structure of legal power related to the normative creation is in facinded on a fiction, but

not the legal normative system, namely, the set of legal norms themself. The searching for the
justification of the validity of the norm can be retraced until the first Constitution of the
Country, and the process stops there. Maadly, there is no legal element before the first
Constitution t sincethe Basic Norm has no legal validity. We need the concept of Basic Norm
only in a scientific levehs a prsuppositionin the mind of the juristas an intentional act

towards the obgct of studyjn order to give the system its unity and its legitimacy as a whole.

Also n philosophythe topic of norexistence has a solid and long tradition, especially in the

field of analytical philosophy. Even if the notion of existence in philogaphot the same as

legal existence of validity, the fiction is also considered, in the philosophical domain, as a

legitimate part of a theory and a useful sdidic or epistemicdevice (also attested by the

various and sometimes famous examplethofught experimentstwhich arealso ‘asif _ |]v

of construction t in philosophy).Surely we could also analyze those approaches to the

questionofnon A£]*S v U psS viv }(SZuse+ us} E 00C ]JooOUu*SE § < o
v}S]}v ep Z 87 ] V}I®u 8} §Z s u /ES VS]EZ B &ZF%PeZ]0Ee} %o Z (

Hans Vaihingeiit is, however, disappointing to notice the almost complete disregard to the

writings of Vaihingeby the nowadaysscientific and philosophical communiffevertheless,

this fact might be explained A v ]( ]3[+ v}by the Hligihalland unorthadox

interpretations that Vaihinger hasade concerning the works of Kant, as well as the severe

skepticism derived fromhis view concernindictions as beinghe only means to human

epistemic access to the world.

So,going back to our topic anahswering © the question from this section, the Basic Norm is
definitely not a part of the legal system, but it is neither a part of the legal science. It is a
presupposition from the juristpreciselyin the moment of his scientificonsideration of the
normative egal system as its object of study, being such a presuppositionto anypossible

consideratiombout a specific legal system.

hypotheses capable of verification. They dediberate devicesunstgriffg on the part of thought for

the practical purpose of successful orientation in and perfect control over the environment.
Theoretically they are absolutely valueless. Applied with a knowledge of their fictitious character, they
will lead to the intended praS] o (E epoSeX_
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That will mean that, whout conceiving the notion of Basic normithout presupposing it in

such a mannemno legal systernan be rationally analyzed, studied or interpreted by a science.
Without the fiction of a Basic Norm, the legal system will be just a multiple set of norms
without inner cohesion, without beginning or end. The Basic Norm, according to our approach,
shouldbe seen as an inherent methodological procedure, prior to any consideration of a

positive legal system.

6.4 Final Remarks on this Topic

The fiction of the Basic Norm has to be clearly separated from the cases of legal fictions that
we know since Roman law. The Basic Norm has no legal validity, has no regulatingnpower
relation to our acts, it canrtceven be formulated. In order to diss@ the confusion saying
that Kelsen loses track in inserting a Aoositive norm in its legal theory, we must understand
that the Basic Norm is nothing more than a scientific methodological device, to beonged
by the scientist. It has no direct relatiavith the ordinary norms of a system, it only works as
% E *U%%o}e]5]}v (E}u 3Z %o ES }( 3Z ipE]*38 AZ v |5[+ <p *3]}v }(

as a whole valid and legitimategal order.

In this perspective, it is legitimate to consider the Bad$dbrm as toolor a devicehat allows
the scientist to approach the legal system and, if we muskerea metaphor here, we could
borrow the beautiful image of Kant arghy that the legal system can only be rationally

regardedthrough the lenses dhe Basic Norm.

dz (1] 8]A Z E 8 & }( 8Z Vv}EuU ]* A %o |v C <fdtans[e ( ¢ ]Jv S}
s 1Z]vP EX s ]HlpephgEdias}feo ]+ % E( 350C %S 8} AZ § < oev A vs
Basic Norm: to show that the use of a fiction in the feaof a science is perfectly viable in

order to attain an objective that could not be attained otherwisegive to the legal system

the unity necessary to the legal analysis. To completely understand the necessity of the Basic

Norm is to accept that it Feato be completely sepated from the legal system; it means to

notbeu]eo C §Z ~v}E®u_ ]Jv ] E}EuUX

tZ v < oe v } %o 8 S ]Z]vP E[* 2PpZJ0F*}%2AC JES]voC SSE 3 C
v}3]}v rhékihgas ] (_ *}u §&dne the case, and whate triedto clarify in this chapter
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]* $Z u%Z <]+ JRoffldingas if the Basic Norm existed. The Basic Norm is something

that we use it is a scientifi¢ool. It is not a legal element and, if we stay strict, not even a
methodological element,y §Z ¢ ve S§Z § ]85 } ov[S§ E 00C u |l % &S }( 8Z
1S upes % ESU v ]S ]e v e+ vS] oapproacttdwhri$ itS dbjectd, vS]eS[e
the legal norms. Without the presuppositiarf a Basic Norm by the jurisb theory @n be

founded,andno science can exist.
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Chapter 7

Normative Conflicts and Temporality in Law

Quod principi placuit legis habet vigorefn_
Ulpianus

Normally, the maircontext giving rise to questiatoncerning the temporal aspect in Law are

the ones involving cases of conflicting norms. To Kelsen, situations of norms in conflict must
be solved not via the application of logical principles, nanisiythe principle of non
contradiction, and not even by tradtiinal legal principles such s posteriorderogatpriori,

but rather by the application of a special kind of legal norm itd¢elfe called derogating

norm.

The purpose of thishapter is to give an overall view of how norms relate to the temporal

aspect in theframe of thel o+ v] v %0}*]5]A]*8] $Z }JECU v u oC Z}A Vv}Eu
and how it can lose its validity over time. We will also analyze the question of retroactivity,

and the question of the lacking of efficacy after a determined pesidime and how it affects

the losing of legal validity. Lastly, we aim to investigate how fictions, such as the Basic Norm,

& o3 3} §Ju JE JvP 8} < o+ v[e 8Z }JECX ©00 3Z e+ o0 uv3e A
understand how central the temporal aspastand how deeply it affects the legal validity in

< os V[s §Z }EC

Before examining how the derogation works in cases of norms which might lose their validity
in time or because of a situation of confljdet us first analyze how normative validity redat

to time in general.
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7.1 NormsversusSentences

It is never enough remaking that o v[e % @E]v ]% 0 u SZ} }o}PdntiingyS E S ] ]
norms from sentencg, as well as Law from Legal Science, and the problem he has in mind

when doingso is the common practice (exemplified the works of among othersWalter

Dubislav, SigwarGrueSdrensenManfred Moritz orUlrich Klug of the application of logical

principles to norms, mainly the inference rule in the context of normatreation, and the
non-contradiction principle in the context of normative conflicts. Let us try to understand how

the validity of norms can come to an ending or simply expire with time (songpthdt to

happen with the trutliness or falseness concerningngences), and how Law dispose of

special means to deal with this temporal aspect of normative validity.

The norm is expressed by an act which can be made explicit by various means, such as
gestures, signs or imperatives. Norms are often expressed by inddekasU v  }v[§ Z A

truth value: they can only be said to be valid. But theyalan be described in sentensdike

the ones which form the legatience, and those descriptioabout norms can be true, if they

affirm the fact of the validity of a norjror false when the affirm the validity of a nealid

VIEuU ~}E& SZ }vVSE EC+*X /v < 0* v[* S CEu]v}o}PCU v}Eus E - ]
AlooU u v]vP 8Z 8 32 C & A o] Az v 3z Z A]}E 8Z C ]+*%o0 C
~8Z > P]=gd@}&Z[ :p mMg[kethé barnd way, statements or sentesedout norms

aresimplythe sense of an act of thought, which can be evaluated as trfi@lse as any other

sentence

The important point to us is that validity obrms and truth of ser@nces do not have the

same temporal characteristics.

First of all, the main difference between the two is that norms are equivalent to validiiie
the sentence displaythe property of being true or false. The valididpes not operate by
givinga classificationor qualificationof a norm, in the same wakat we can classify or qualify
statemens according to truth valuesr at least that we can distinguish them according to
their truth values. The norm is vdlin the moment of its creationr, still, the norm is created

already as a valid norm.

Then, n its creation, the norm is said to be valid for a determined space of time and territory,
v §Z]e % v ¢ }v 37 g D#fe@Ently, A jrmie evaluated sentende Kelsen,

possesses ingelf the property of being true, independently of our knowleddmut it So,
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even if in the Middle Ages it was true &verybodythat the Earth was the center of the

universe, this was always andlivélways be a false sentence abouttitvas our accssto the

real value of the sentenchat was wrongSimilarly we an say that the statemeraffirming

the heliocentric theory was not falg@r incorrect)during the period of time regarding the

middle Ages, but was and Wélways be a true or corre¢xcept if one day in the future we

discover that this information turns out to be wrongActually Keden is saying that a
statementabout afactv A E 03 E-+ |3+ "}E]P]v o_ SEpuSithehkoqwsw [5[e §Z |

the truth value in questioneitherignoresit or makes a mistake concerning it.

Similarly, a false sentence stil considered to be a sentencwith the propertyor quality of

expressing dalse information. It does not cease to be a sentena@e the moment it is

discovered to beransmitting afalseinformation. But the norm begins its existence from the

uju v8 }v 18 } § Jve 13+ A 0] ]3CU v e+ 3} /E]*5 ]v 8Z ulu vs Az
why there can never be an invalid norm, because it would not be an existing norm. Valid norms

exists t they are present in a legal order, their validity is fixed in time and space, they are

positive tand invalid norms do not exist, they could not come into existence in the first place

without the validity aspect.

Another interesting aspect concang our problem consists in the fact that norms are not

always expressed by conditionals or hypothetical oygiopositions, but rather by

predictions, previsions or forecasts of a future event. So, when the norm is formulated saying

§Z § 3Z PplosuAN]ed C e Z VvV *uZu veU 5Z]e } o vVv}Su v §Z
of the application of the sanction, but it expresses, in a figure of speech, an imperative
prescribing tle application of the sanction. Even under those formulatitve, horm does not

predict the future, it has no informative sense, but prescriptive sense,sdifidcan only be

said to be valid.

Another relation between the validity andhe temporal aspect igivenvia the notion of
efficacy.So, the norm is valid once belonging to aalegrder (via an act of will coming from
an authorized person), but another condition is that this legal order must be, in its overall,

alsoefficient.

So we can say that the efficacy of the order is a necessary (though not sufficient) condition for
the validity of the norm. Hence, the efficacy is the direct link between the norm and the
time/space aspect: by its efficacy we attest that the norm is observed or applied in reality, in

the temporal, territorial, material and personal spheres, includingetsoactive effect. This
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last element leads to an important aspect of the temporal features of normative validity: the

derogation.

7.2 Derogation

Besids commanding,permitting and authorizing, derogatinig a specific fuction of the
norm, withthe* % (] 15C SZ § ]85 }voC S | « %0 ]Jv € o §]}v 8§} v}SzZ &

will be terminated by the derogating norm.

&|E3 }( ooU A uped v}3] 8Z 8§18 ]+ v}8 }voC A] 8Z ~ S8]1A _ (pv
by the lacking of efficacy afte determined amount of time in which it has not being regularly

applied that the norm loses its validity, that is, ceases to exist. In this case, the loss of the

validity is explained by the lack of application of the norm during the time, and refeneto

human behavior directly. Also, a norm can lose its validity by derogation simply when the

authority understands that determined norm is no longer desirable in the order. But the

most common context of the derogation function is in cases of confjjatiorms. We will

come back to thispecial feature latet®.

7.2.1The Formulation of the Derogatiorofyn

The derogating norm is not expressed by apénmative, simply because it does not prescribe
a determined behavior or its abstention. The derogatingnmds always directed to another
norm, which validity is about to be terminated. It assumes the form of an assertion of the kind:
NdZ viGEu }JE JvP 8} AZ] Z y }uPZ% 8} z ]J*U C 8Z]* u veU E % o0
} *v[3 Zan expresslypresaiptive sense, it conserves its normative sense, for it is
lo]eZ]vP v}SZ valdiy} &elsprgives an example:

AN(8Z & ]+ A o] vVIEu ZD o « AZ} & 1i C &+ }o v (}
E 35} }ulo]s EC » EA] [U v SH%BE]d - ovBEE ADE -
Az} €& ti¢C E+«3}o v (Jpv (18 QE » EA] E v} 8} }

106 Section 73 in this Chapter.
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he would not repeal the validity of the first norm but posit a norm which
conflicts with it. But a derogating norm does not conflict with the norm vehos
validity it repeals. But it is not possible linguistically to formulate the
E}P 3]vP vIEuU ]v §Z (}oo}A]JvP A CW ZD o » AZ} & 1Ti C

fit for servicenot E 3§} } u]o]$ EC « EA] [X , vV E}P S]JvP v}
in the form of statemerseU (}E A& u%o U ZdZ A o] ]8C }( §Z Vv}@E
]l ZE C E % o0 [X dZ]s 53 uvs } e v} Z A .

%E » E]%S]A (uv §]}vU ]X XU §Z § }( & % o]vP §Z A o

Roman jurisprudence distinguishes betweairogatioascomplete abolition fronderogatio
e % E3] o vvpo 3]}v }( Vv}IEu[s A 0] ]3CX dZ }Ju%o $ }o]S]tv }(

its substitution concerning for example another norm which the content will be more
restricted concerning the territorial, temporal or personal aspect. Akegartial annulation,
there is simply a change is the formulation of the normative content, which is not substituted
by another norm, but reformulated with a slightly different content. We must note thatd€el
defends that,in the situation of normatie conflict, one of the normsnust be completely

}o]l*z V }38zZ ®A]e A A}lpo <3Joo Jv % & « v }( }v(o] SJvP -]
< oe vU §Z E}P 3]}v e *% 1(] vIEu 3]A (uv 3]}v  }o]eZ]vP }u!

validity. Kelsemxpains that:

ANdZ ]e3]v §]}v 3A v E}P E v E}P E P} - | §} §.
% ¢ P Jv ] E}[* Z %op o] W Z/S ]e <]v 8§} SEC 5} o8 &
is it allowable to attempt to repeal (derogare) any part of it, and it is

impossible S} }oleZz ~ E&}P €& ¢ ]§ VS]E oC[ ~]]]1X1ieX dZ]-
concerns a statute made up of many legal norms. But the principle Lex

posterior derogat priori applies not only to the relations between statutes,

but also to the relation between single Egnorms, and in this principle the

A E E}P E u ve v}3 }voC Z% ES3S] o[ E % oU u3 o-}
AYE Z E}P 31}v[]v 8Z s ve }(8Z € % O }( 3Z A o] ]3¢

07Kelsen, H. (1979, p. 108).
108Kelsen, H. (197%9. 114).
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7.3 The Context of Normative @nflict

Normally, the derogatio takes place when two norms are in conflict ahen, either the
validity of one norm is abolished and no new norm is creaieils place or a nev norm is

then created

A situation of conflict between two norms means that obeying or applying one ofwtbhe

implies, possibly or necessarily, infringing the other. But for the two norms to be in conflict,

both of them need to be valid. And here we can see again the differbetween norms and

sentences: in the case of the norms, the derogation acts overejeE u[+ A 0] ]$3C AZ] ZU (E}L
that moment on, ceases to exist; but in the caseh# two contradictory sentencg one of

the two isexpressing somethintalse from the beginning. Concerning the norms, even the

descriptions of their vadiity are both true entences, since the two norms aydy the time of

the existence of the confliceffectively valid.

dzZ v}Eu 3]A }v(o] 8§ vU s sojved/fgderogatidh, which is something

to be stipulated by a legislative adrity. The derogation isot a logical or legal principle, but

a normative function, which can be executed also without the presence of conflict. But in the

conflict situation, itishe <+ }( $Z]E& v}E&u JE& § S8} }v }(8Z }v(o] S§]vP v
in order to abolishti This conflict can take place between norms of the same level, or between

a norm superior and its inferior which were stipulated in different periods of time (one

anterior and other posterior). Besides, the conflicting norms must belong tornleeand tle

same normative order. So, if a moral norm is in conflict with a legal norm, the derogating norm

coming from Law can only derogate the legal norm, and not the moral nanchviceversa

7.3.1Some Eamples

According to Kelsen, the derogation as a native function belongs not only to the legal

domain, but also tgositiveMorals.Kelsen says:
NS v 0} } ME ]V %}*]3]A Uu}E 0]3CW (}E £ u%o U
AZ v : epue ¢« CeW Zz Z A Z & 8Z 518 Z 382 v «] U dZ)
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neigh JEU v Z & 3Z]v v uCX pus8 / « C pvsd} CluUu >}A C
(Matt. 5: 433+X dZ & u veW / & % o0 §Z A 0] ]8C }( §Z v}
Vul]e[ v / %}*]8 §Z Vv}Eu Z>YA CIuE v u] *[X_

But Kelsen also suggest that the most common in the Malalis that a norm loses its validity

vi§ C v /A S]A _ % E} HE }( E}IP 3]}vU pgdEcy® HBEnNEM C $Z o ]
during time Onthe legal field, one £ u% 0 SZ S % u vsjlv ]* 2 ~"WE&E}Z]
concerning the manufacture andlsaf alcohol during the 20in the United States, and which

has completely lost its efficacy at the point foemallyrepealed in 1933 by awfficial act the

21t Amendment repealed the ¥8Amendment to the US Constitution, by the method of the

state ratifying convention.

Another interesting aspect concernbet Roman law principle calldéx superior derogat

inferiori, whichis denied byKelsen in its theory, since it is mistaken to think of one of the

norms in conflict as derogating the validity oktbther. The same thing happens concerning

the context of conflicting norms from the same normative lewdiere Kelsen equally attacks

the Roman law formul#ex porsteriori derogat priorKelsen says thaft does not also work

as a principle the formulao £ %0}+*S E&]}E] EIP S % E]J}E]JU ]V §Z S ]S[-
derogation comes from one of the conflicting norms. The derogation takes place only via the

interpretation X1©

Then, the reason why the formuldex porterior derogat prioras well as the formuldex
superior derogat inferiot@re mistaken is because they gibte idea that the derogation is a
function of one of the two norms in conflict. But those two norms are addressed to human
behavior not to normative validity. On theoatrary, the derogating norm only exs in
function of the norm to have its validityjerogated: it cometo existence in the moment of
conflict, in order to solve it, and ceases to exist once the condladlved and its functiois

performed.

Another reason why he formula of Romanurisprudencelex porterior derogat prioris
ulesS | v bédause it can be the first norm to be derogated, aiso even both the

conflictingnorms. The derogating norm is presupposed by the authority in question, who

109Kelsen, H(1979, p. 106)
1101bidem p. 236.
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assumes this norm in the moment of need, but it does not exist in the legal order among the

other positive norms.

7.4 Retroactivity

When a norm is posited as valid, its validity concerns a determined territory and period of
SJu U o0 S Zpheiadvg]idity(which by the way caalsobe unlimited). Concerning

the temporal sphere, we must consider both the period of time before the norm is posited
and after it. This could seem strange in the sense that, atiya norm regards the regulation

of the human behavior to take place after its existence, after the fact of being posited within
a determined legal systenNeverthelessit is still an open question & norm can bealso be
directed to a behavior taking place before the existence of sunbren, and then we are

§ ol]JvP }us 37z v}Eu[s & SE} §]A (( 38X

Most juriss will be against thategitimate existence of theetroactive effectof norms to be
accepted only, and still, maybe, if there is benefit for the defendant or when the lavcigéxpli

indicates the effect.

These aspects are especially problematic wegrarding cases @& post factdaws regarding

war crimesfor example pbut also in the case of, for example, a statute of a regime becoming
valid by a revolution which repeals thelidity of the previous statute belonging to the
substituted government. By the new statute, certain behaviors previously considered to be
political crimes to be punished, will now be omsidered. Kelsepays in a very clear manner

§ Z Admittedly, what$ done cannot be undone, but the normative interpretation of events
long past can be changed retroactively by means of norms posited after the events to be

interpreted X!t

This is a complex matter and autuitions indicate thaelsen is mistaken in hipgroach to
retroactivity. In the case of individual norms, they are indeed directed to a behavior which
was performed before the enacting of the legal decision, but this duoasindicate a
retroactive effect, simply because this decision represents th#iegttion of a general norm

already valid when the delictuous behavior took place. The legal decision only have retroactive

lKelsen, H. (1979, p. 145).
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effect when no general norm is applied, because there was no valid general norm concerning
the case when in has occurred, i.e. iethehavior was not considered a delict by Law by the
time it has occurredBut, as we have said, the retroactive effechamally fullydenied in

ute$ }uvsSE] U v < oe v[e Jv o]v §8]}v 8} 18 } ev[S ¢ u S} o P]3]u

7.5 The BasidNorm

E}A 8Z 38 A[A « v Z}A  %}*]5]A Vv}Eu[s A 0] ]3C E 0 § » 8§} 8Z 3§
how this issue affesta normative fictionby excellence which is in Kelseje $Z }EC

represented by the notion of Basic Norm.

According to Kelsen, there are norms which are not the meaning of an objective act of will,
MS u E oC $Z u vVv]vP }( S« }( $Z}puPZSX &}E A u%o0 U / v SZ]
peoplearenoto 35 u 3§ U pus A]3Z}us A i The peintE nothihg defends
me though to think of this norm, even if it does not exists, if it is not a positive, binding norm
v A EC % }%o0.[+ Z A]}E

< o+ v][e* Pthhy Similarly to this case, there can be also norms #ratthe meaning of a
fictitious act of will tthey have a fictitious validity: we think of those norassifthey existed,
as ifthey were valid, and oneammally doesth § ]( $Z &e perpdse or interest regarding

S§Z N ElSv _}(*pZ vVv}IEUX

As we have already seeret notion d Basic Norm as a fiction is inserted in the discussion

about the grounding of the legal pitise order. In ordeito create a norm we need, first, of a

more general norm witla correspondent content and, second, of an authority figure whose

act of will wil have the norm as its meaning. Given this context, mapdly recognizethat

the fact of going up in the normative hierarcfoy the searching of the normative justification

will lead us to the top of th@ormative pyramidllustrating the legal systemThen, what we

Aloo (Jv }v 8Z 38}% }( 15 Aloo Zz A &} §Z }ve3]3us]ivU }EU J( A
will be the First Constitution of a Country. But, at that level, we are pushed to argue about

what is giving the legitimation of the conteat such a documerdnd, even more, who could

have giverto the Legislator the ahorization to elaborate such a binding document like the

}veSISus]iv }( JUVSECQY
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At this point Kelsen suggest th#te only solution to this problem would be find if we
presuppose a fictitious nornwhich isnot posited since thipositing would agaipostpone

the problemof the asking for the justification of such an existing norm as well as its author.
Rather than this, we must simptyakeas ifthere were a norm higher than the Constitution,
giving its legitimation. Ais presupposed higher normould be the fictitious Basic Norm of

each legal system.

E}AU v oCiJvP 8Z & o 3]}v }( 8Z +] E}Eu[* A 0] 15C A]3Z 82 &
issue, since the Basic Norm is not a valid norm. To be valid means to exist, to be posited, to

be a part of the legal order. Rather, the Basic Norm is a thought norm, and we make as if it

was valid. The Basic Norm is not even formulated, since to givergoto it would mean

having to justify it by a higher norm, which is exactly what we are trying to avoid. The great

abstractive feature of this fakaorm detaches it from the spacioswemporal sphere.

In the present study we defend that, even if the Bddorm cannot be recognized as a part of
the legal system, it is not by so present in the legal systems&®ehe Basic Norm rather as

a scientific tool, used by the legal scientist when is question to justify the legal order.

But concerning the tempotaaspect of legal validity, it still acceptable to think that, for
example, every Constitution must be considered along with the idea of a fictive Basic Norm
which justifies it (along with the whole legal system in consideration), and even that, if a
Cove3]3pusJiv]e E}P S Uo [+ C pfictigr( of BasicNoom H]lpws) v A
the new Constitution taking plac&his perspective allvs us to defend that the fictesvalidity

of the Basic Norms will be as limited in time as the valids@oition to which it is directed to

scientifically justify.

7.6 Final Remarks on thisopic

With this exposition, our main objective was to situate the normative validity in relation to
the temporal sphere. First, we analyzed the importance of diffeéegimy validnorms from
true/false sentences, and how both validity andruth values relate to time irdifferent
manners. Then we saw how the derogation is not a legaciple along with some Roman
law formulas, but rather a normative function, havingw®aain context situations of normative

conflict. Wealso saw that the norms cdase their validity not via the derogation, but simply
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because of their lacking of efficacy over time. Afterwards, we studied h@wnbrmative
retroactive effect, when admittedaffects the validity of norms and, at last, we saw that
normative fictions do not relate to the temporal sphere in the same way as norms, since they

do not have positive validity.

All these aspects show that the temporal sphere of validity playsacenttE}o ]v < oe¢ v[e 0 P 0
theory. It helps us to better understand the particularities of the legal domain, and most of all
15 Z 0% ine3](CJvP < 0 v[e AJEE] * ]V % & » EA]JVP 8Z o]u]se }( >
as logical principles$n this sese, the specific relations between legal norms and the temporal

*% § v §Z v e+ v s V}8Z @ A] v }E vVv}3Z & EPpu vs ]v
uszZ} }o}P] o "% uE&]SC_ }(8Z o P o sSZ }JECX

Perhaps the main collaboration of this chapter was to showexmdain that, since norms do
not relate to their vality in the same way as senterceelate to their truth values, the
situation of conflict cannot be compared to the situation of contradiction. This @presents
the complete refual of the possibity of application of the principle of necontradiction to a

situation of conflict between norms.
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Chapter 8

The Notion of Practical Reasonifitart I)

Jnder normal conditions the research scientist is not an innovator but a solwezziés,
and the puzzles upon which he concentrates are just those which he believes can be both
stated and solved within the existing scientific traditlon
Thomas S. Kuhn

In this dapter8 we proposeto introducethe first part ofa logical framallowing us to display
the agumentative features behind legal decisioasd the justification provided by legal
scienceX dZ]e puv @ES I]JvP ]« u}s]A 3 C , ve < -growr puzileins]iv 8} A
legal philosphy, calleddEP ve v[e ]Jo uuinkhe reutral element of the modally

indifferent substrate.

In this Part,|we deliver a deddiled presentation of the prdbm, as well as two of the many
attempts to a solution. Then we present what we consider to be the final solution, given by

the lecal philosopher Hans Kelsen.

Based orthis approach, the nexthapter (Part Il) wilserve to introduceour attempts to

provide, by means of aabgical frame, an original application of the Kelsenian solution in the

field of legal justification. This lagl framewe proposev}sS }voC % E( S0C ]*%0 Ce < 0
approach but it also allows to express, debate and justify the legal reasoning without
transgressing the limits between the legal field of normative creation and the scientific field

of normativejustification.
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8.1 Introduction

The closeness between the domains of law and philosophy is corroborated by the prolific
discussions concerning the foundations of the theory of law, namely the questions involving

the definition of a legal normin a widesense, norms are ders, commands deriving from

human will; but legahorms specifically are oblgpry imperatives, binding prescriptions, they
arean "} uP Zllen-Ac }E& JvP 8§} < o vU §Z CE ] ~u §$Z} }o}P] o Cee_U
§Z ~KuBdigre ~}u JvU AZ & A (]Jv $Z v} @ein domainsiere e  ~

find the sentencs, which are the result of an act of thoughtoEP ve v[e ]Jo uu %ouSe ]V
guestion which kinds of interactioseem to prevail in the relation bewen prescriptios

(Sollsatzgand descriptiongSatzg'*2

This dilemma, as pointed out by Giovanni Sador® }ve]eSe v $Z cgsstyafmaking

the following choice: Either one rejects using logic in the law (and more generally, in practical
reasoning) or one has admit that leghcontents (practicahoemata) can be true or fo «13

In other words, the dilemma deals with the question whether imperativesbeaa part of a
logical inferenceas one of the premises or as the conclusion. If a first reaction ptrds
negative answer (since norms cannot be true or fafsemost of us will haveotagree that
inferences involing norms make part of our daily lives and that the evidence of their legal
validity*'®seems to be out of question. This difficulty in undensting the role of imperatives

in ourreasoning about norms intrigueslso Hans Kelsen, who severelyicided the answers

previouslygiven.

First of all, our aim is to explain how Kelsen deals with the dilemma, by arguing that there

cannot be any logicalerivationbetween imperativegnorms)and sentencs. Then, we will

*Z}A Z}A < 0e V[* %% E} Zad){rantE to a randEwrpatent of problems

ike BEP ve v[e JOo uu VvV }ve <g V30C Z 0 %o*alensiver¥% Gudiki] v JE]P]vV
problem, namely:How can deontic logic be reconstructed in accord with the philosophical

position that noms are neither true nor false?

112 This distinction will also be iportant in the differentiationbetweenlegal normsRechtsNorm) and

normative propositionsRechtsSat?.

13 Cf. Sartor, G. (2005, p. 420)

W EYEuUs €& Vv}S ( 83U 8Z C & 3Z "% E} p &_ }E 8Z e ve }( v & }( £
JulvU v JE § 3}A E e« Pehayior. o« [

115 Here legalvalidity means the specific existence of a norm in a legal order. For a norm to be valid or

existent in the legal order means that all the legal procedures to its creation were respected.
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In order to do so, we reconstruct the relations between law agalscience using a particular
approach of logic, namelhe dialogical approadtf. Not only this frameork allows us to
respect the methodological abyss pointed out by Kelsen, but it also displays the interactions
which are inherent to the legal reasoning. Our attempts are particularly directed to aspects
concerningthe justification of legal decisions, which wibe in the following chapter
consideredwithin a logical framegas a means to try to puh evidence the argumentative

process involved in the legal reasoning.

8.2Understandinggd EP ve v[e 40 uu

BEP ve v[* ]Jo uu ] Jve ES ]Jv 8§z ]* pee]}ve }v E&vV]VvP Vv}CEuU S
deontic logic. It states the problematic fact that, even if it is commonly accepted that norms

cannot receive logical treatment since they are not true or false,direeto be legitimate to

derive a specific norm from a general one, through a rational operation suckylogism.

This syllogismeZ}po 8Z v 00 "o @E& S] o_U pe ]S }vs Jve Vv}CEuU

premise and as the conclusion

The existencef practical syllogisms wouldfatt many aspects of our undganding, dealing
with questions going from the tmnality of the normative disourse to the justification of
moral acts and dasions, crossing controversagpects such as the conflicts be®n norms,

moral dilemmas and the possibility of a logic of norms.

8.3 First Attempts: @rgensen and Ross

The easiest way to understand this prefnl, first announced byadgen #rgensen in 1937, and
named after this author by Alf Ross some years I&t614), is to immediately invoke some

examples.

116 presented in the next chapter.

109



In ourdaily lives, we are frequentisonfronted with legal norms and impetiges in general,
and we are demanded to ratiocinate and theariabout them. Most frequently, we do so
without paying attention.d@&P ve v[e 0 ¢¢] 0 A u%o0 ]J*W

Keep your promises.

This is a promise of yours.

Keep this promise.

The question imposedonsiders whether imperativesan bea part of a logical inferencas

a premise or as the conclusion. Since norms cannot be triadsay, it would seem reasonable

to answer negatively. However, most of us will agree that practical syllogisms of the form of
the example above seem to be legitimate, even if we have no criteria to distinguish valid
practical syllogisms from invalid or @rary ones. This difficulty in understanding the role of
imperatives in our reasoning about norms, commands, orders and in the legal argumentatio

A+ oo C o( BfEPSZ V{* ]Jo uu _X

Let us analyse some examptgsen bylargenJdargensen and Alf Ross, indicatitige fact that
the notion of practical syllogism is mialding and erroneous. Followitagkelsenian approach,
the primal obstacle to the logical treatment of imperatives in a practical syllogism lies on the

fact that they arenot the objective sense of an act of will.

831BEP ve v[e VveA E 3§} $Z ]Jo uu

The main problentoncerningd@®&P ve v[e ]doaswnot concern the fact of deriving
norms from facts (or indicative sentees), but consists in logicatigrive anormfrom another
normtt’. His first reaction to this problem is say that imperatives (normspnnot be a part

of a syllogismbecause they cannot be true or false. But then he proposes another approach
to the logical treatment of those imperatige Jogensensays that the answer to the
conundrum lays in the difference between the imperative factor and the indicative factor

present in the norm.

117 Cf. Cabrera, C. 1999, p. 207).
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AMv 8Z E ]e v} Ju%e & S]A RISEEZNSZ e}u 82V férined,thereE
is always a possibility detach the olfect of demand from the iperative. In this way, the
imperative ( S}E }v Eve SZ EY% E ]}v }( SZ epi S

commanding, the act of giving an order. Thdicativefactor concerns the specific content of

s S }( u

the norm and has a propositional feature, and thus it may be treated with some logical

tools!te

In order to be able to logically manipulate the imperative we must, fifsilp subtract the

indicativefactor from the imperative. So, from

"d £ A +]}v punishe C (Jv Vv I}E Ju% E]*}vu v3_

we simplysubtract the indicativesentence
NdZ VvVIEU uve3Z3Zd A A ]}v]e %opvl]ez C (]v
and, in a simpler way, we can dirgctlonvert it to the indicativeentence
rAd EOA 2 ]IVE %oV (Jv VvV ITE Ju%e E]e}vu vE_

which can then be evaluated as true/falddow, since evidence shows that Jérémad@ually

practiced tax evasion, ware allowedderive another indicativeentence, namely,
N EE€U X ] %opv]eZ C (Jvu WSIIXE Ju%e CE]-}

From that, we go the same way back by adding the imperative factorefodmulatinga

norm such as

v IJE Ju%

N E€U X upes %o UV]eZ C (Jv VvV I}E JukeE]}vu vs_X

To #rgensen, the translatioprocedure explains thefficacy of the practical dglgism in the

same way as it justifies thaference process. The syllogissnaccording to himlegitimate,

since, in fact, the inference is made concerning the indicative factor, and the norm is obtained

by the reconstruction of the imperative factor.

832 Z}ss[ VoA E iEgmma

118This form of distinction can be found later with theustic/phrastic dichotomy in Hare (1972)
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Ross severely criticizest EP ve v[e veA EX dZ % E} o uU ¢ Cs Z}eelU ]» §Z &
E }veSEM S §Z Vv}Eu "be@#bished Ky finesand/or it E]*}vu vS_ ~/T ]Jv §Z
fIPUCE 0}A. (E}u 3z (]Easionvin@Bu be' urdished by fine aod

Ju%e E]e}tvu v _ igdiebdlowE & EHP ve v[e 0}P] }( ¢ S]*( S8]}v ]* HUe O ¢+ §}
how wederive new norms as conclusioimsthe practical syllogisi%$. Inthe figure below,

Ross illustrateshe gap throgh this illustra§]}vU AZ & ~/_ +§ v « (J@& "M% E S]A

*Svse (}J&E MVSV _W

Sz

So, concerning the dilemmayven if drgensensays that we can logically pmach the
indicative factors of the normiavolved inthe practical syllogisnstill there isnothing allowing
him to say thawe can derive a new imperatifeom the first one statedn the major premise,
even if this procedurégs made inan indirect manner Therefore, the dilemma remains

unsolved.

To solve dEP ve v[e % BOdsosuggests weral approaches. First, he gept an
alternative for the apofantic thesis that logic lgrdeals with true/false valued senterseby
saying that the values true/false can be substituted by valititsdlidity, which now should

be seen as the logical value of the norms but in a subjective'®vay

9 % v v3 }v §Z ((]1 C }( 8Z v}@EuX ahlimperdiiveld i$saidvtohe xatksfied «
when the corresponding indicativeentence S1 , describing the theme of demand, is true, and non
satisfied, when§Z § « v§ v ]e (0 X_ N Z}eeU X ~i0600U %X 70

120\We will analyze this misconception concerning the validity as a value of thedtiyeeor norm later

on this same sein 8.3.2
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Ross understands validityea (] Vv C "SZ % & + v mipfin thé persdr, that
deteru]v  §Z]+ A 0] 13C_U v % V * }v itZThé\jalidy yurns mto pu %o E

psychologicalnot a semantic concept.
Ross starts his paper by stating the problem as being:

4. . .] to elucidate whether sentences which are not descriptive, but which
express a demand, a wish, or the like, may be mabgcts of logical

treatment in the same or a similar manner as the indicative senteXéés

Then, Rss proposes a wider delimitation of the logidamain, by suggesting the ssitution
of the logical values of truth and falsity by validityinvalidity. So, to fill up JEEP ve v[e P %o
in deriving 12 from |1 (Sdbe next fgure below), Ross declares the folling:

M may then be laid down: if there be any sense in ascribing objective validity
and invalidity to imperatives or to a certain group of imp@ras, then it is

possible to interpret the logical deductive system as being applicable to those
imperatives. The logical deduction of 12 from I1 then means that 12 has

objective validity in case 11 has objective valickff

But how can we verify the vdity/invalidity? Ross answers that theqmess of objective
legitimationignores the person and focuses only on the impersonal norm, and this will finally

lead to religious morals or to natural law kind of doctrines (imperatives withmperator).

Sy

Sz

121See Ross, A. (1944, p. 31)
122 |bid, p.35.
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Then Rossansiders a second possibilisaying that the means of verification of the dtly

lies on its satisfactiorso that we would have a perfect paralleétween an imperativeand its

¢ &§]e( 38]}vX /v 8Z]* A CU (E}u 3Z Ju% E $]A ~ o} $Z }IE_A u
e v§ v ~dz }}E JGontrjing th&parallel, we must be capable of having also, for

E u%o0 U 8Z v P 3]}v }( 8Z <+ v3 v SU XX YWZIEIMEBEZ] Z#}A +Z}po
83 Jv 8Z JEE *%}v V3 Ju% E 3]A A }v[§ o0} 3Z }}IE_X "}U v
Z A "No}e 3Z I}}YE_ + 8]°(] UA upues Z A o0} rdZ }}E ]+ o0} _:
v PSl}vi]e (0 U ]S 1®E *Bpv S "IE_ ] v}iS « §]«(] X

This example shows the complete lack of knity between the prescriptivdield and the
logical field. Moreover, similarlyo the negation, a disjunctiortould be added to the
imperative,as in the famous example df*0]% $Z o0 §38 E-]yA) &&ich eveSldE
the disjunction *W "~"0]% 3Z o0 35 E}IESZUBVSESEX A v ]( §Z JvP ]}
disjunction shows no problem concerning the truth values of the correspondent sentences, it
is not evidem, and even not plausible, that such a disjunction might be relevant in the
normative domain, concerning the imperative form (the obligation of sending the letter
} *v[S Ju%oC SZ } o]Png li§wand (burnimg]ivaccordingto the inclusive
disjunctionv because the obligation of sending it is not satisfied if we burn the letter). These
examples show precisely how deontic logic cannot grasp the relations between imperatives,

and the analogy with the satisfaction is clearly not a good alteraativ

Ross then finally proposes the third solution to the problem. The logical aspedteof t
imperatives in the practicahference concerns not the satisfaction or the verification, but the

Nep i S]A A 0] 18C_ }( 8Z} Ju% E 3]& AXimperafive]lds saidtb + Ce Z}e
be valid when a certairfiurther defined psychologicatate is present in a certairepson, and

to be nonvalidwhen no such state is presedt®

The conditiorhere is that the double validity/invalidity is defined by theth/falsity of the

corresponding indicative sentensgthat is to say, the logic directly appliecttie true/false

valued sentences would be indirectly applied in the valid/nemalid imperaives when in

presence of a determined psychological state. Tkis rlement would prevent sifrom the

problems concerning the previous’E U%o0 ¢ ey Z ¢ ""0]% SZ -boxDsbudE Jv SZ o0 SS§
133 _ X dZ "%+€3Z&0}RAF]0Z Z}ee JVA} « A}puo « EA « ip3](] 38]1}v }

123|pid,, p. 38
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8} §Z Ju% E vSs{finghaatiles. Butthis approach is dooméd refer always to a

specific case (or a specitigal, for instance)where a norm or an imperativevere applied

regarding a specific case. Again, the normat®ations are put aside, because it is the fait

the creation of the norm that ibeing asserted in a statemen®s we will seeext, according

to < 0° v[e %o %o E kind &f skafemens actually composé¢he science of law, i.ehey

are }us $3Z A 0] ]13C }( $3Z v}EuU (}@aded a valid fochZ s&ingAhat

ZDUE E ]J* %ouv]eZ C Ju%oE&]e}vu v8 [U }E ~/S ] SCEUW SZ § SZ v
Zincase YX P JvU §Z]- vtreatad}({h]theosa@e way that legal science can be

logically treated as any other scie#), but this does not take into account any relations

between norms.

So, according to the transformations between imperatand indicativefactors allowed by
the rules of satisfaction, the validity of the first norm would be then preserved in the
conclugon. But, since nothing guantees that the person endnog the first order must also
enact or want the specific order in the conclusion (in othwrds, there is no logicainor
legalv necessity between the two norm'é}, a psychological element is requiradfith this,

Ross concludes that:

Mmperatives can be constituent parts of genuine logical inferences, but if so,
1S J¢ cJu%eoC  <p +S]}v }(  ASE veo S]}v_ }( 0o}P] o Jv(
indicative sentences about the psychological facts which definehe 0] ]5C _

of an imperativex}?®

So, Ross cohales that 3 E P v+ Wgmmais the result of a pseudtngic puzle. Even if
ZYee[ %% E} Z ]e v}S E *SE] S 8§} 3Z oP o }ulvU ps €& SZ E §]
general, the problem of the legitimgof the ceated norm remains the same. Besidds

MSZ}E E }Pv]l « 8Z 8 Z } » v} ~e}oA _owsthatéslapseudous E $Z E
problemor, more precisely, the case of the use of some kindssfudelogic. Hesays that we
simply consideas being a truevaluatedstatement the fact that a norm has been applied by
a judge, and obeyed by a person, and the valid imperatives would be transformed in verifiable

evS§ vV e ep Z e nrdZ ipP yze v § 8§Z v}EuUu Zz_{fUhgE ~dZ]e %o

124 The point here is that the specific norm in the conclusion depends on the act of will of the person
enacting such a norm, and this process is not achieved through a syllogism. dgeean eact the
particular norm withoutmaking use of the practical syllogism.

1251bid,, p. 45.
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VIEU Zy [U AZ] Z } +v}8 }v EvVv 3 0038Z %E » Gese#t3dA o A o v(C
a practical syllogisnhecause the norms are being simply described agnigaor having not

taken place. That is why B®calls it the application psaudo-logic.

This discussion deals with many other situations of noreation, when the norm is enacted
vi§ C S$Z ipP }E $Z o0 P]Jeo S}E&U us8 o0} C vC }SZ & N usSzZ}E]
his son, or a teacher facing his/her students, or esases of decisiemaking which could be

reconstructed via a practical syllogism

In the end, all these cases reflect a complete independeari¢be norm pretending to béhe
conclusionof the sylbgism with respect to the nornadmitted as a first premiseThis
correspondence has no effect on the preservation of the validity from the general norm in the
premise to the specific norm in the conclusion. Or, in another words, the imperative in the
conclusioris not legitimated or bindingecause othe departirg imperative. And Ross himself
recognizes that that is where the dilemma emerges:tlas result of a psychological

mistreatment of the norms.

84 < 0¢ v[* 830 P ]Jves §Z Jo uu

The works of Hans Kelsen are marked by the comsiad close relationto philosophical
guestions, such as those involving normatiustification. It is even a comon saying in the
juridical area thatKelsen was thgreatest ilosopheramong the juristeand the greatest
jurist among the philosophers of his time. So, thetfdwat he devoted a great deal of his
attention to the problems concerning practical reasoning and more spdgffita the

B EP ve lgmmais not surprising.

In the next sections we will analyze how Kelsen treated the previous answers to this problem,
v AZ § A e Z]e % ES] po & <}opusd]}v 8} J8X t uped v}8 8Z § < 0+ V]|
his principle concerninthe existence of a methodolagal abyss between the domains of the
ANKuPZsS _ -wiafve doiiain, formed by validorms, accessed by aafwill vthe domain
ofo A v §Z ~/._ +igeZdomatn @iiéd by true/false sentenceand descriptions,
accessed by acts of thoughthe domain of science). This conception is essential to
understand how, similarly to RgsKelsen manages to shawat ZEP ve v[e % & }/&£ ] V

illusion.
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8.4.1 Correcting drgensen

d} Plv A]3Z < amen{ef HEP v+ v[+ ]weunstat first undestand what
this author means by thetermu} o00C v J(( €& vSXeu *SCE §

When considering the differencdetw v S§Z v} Eue ~"}uP 3¥and desériptions
} ( v} Eu-sertdnce), Kelsen instson the factthat the two cannot be rducible or even
comparable. One is the law, and théher is the science that desbes the law as its object.

Kelsen sas.

NZ[e[ v ZKUPZE[ E %UE oC (JEU 0 }v %3+U SA} (}EuU-
assume any content whatsoever, but which must assume some content in
order to be significant. It is something which is, and it is something which

ought to be. But no specific ntent follows from the fornx26

So, if we consider the following sentences:

iX " E€u X }UPZE &)} % C §Z & /£ *X_ v

iIX A: E€uU X % CelZ % ] Z]* § £ X

We have one and only onaodally indifferent substraté) AZ] Z ]« ~d} % C §Z & /E +_U u
$A} ](( & v8§ u} *U v uoCU 38Z ~}uPz3s_ ]v iX isidestical, bt Jv 11X dZ ]
the sentencs themselves camot be comparable, correspondent or deducible one from

another.

So, concerningadE P ve Mijttonjo the dilemm U J( A 3] | §} <ceptiow pbtre}v
modally indifferent substratewe must notice that, in fact, thmodally indifferent substrate
is neither true nor false in itself. It cére the content of a sentence to be evaluated as toue
false in the same way that it can only be the content of a valid ndBut there is no
corresponence between a true/falseentenceand a valid norm; they only share the sam
modally indifferent substrateSo, whengrgensen says that the answaer the dilemma is only

a matter of translation, actually there is no corgendence between an imperative and an

126 See Kelsen (1979, p. 58)
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indicative sertence the fact is that we are dealing with the sanmodally indifferent
substrate presented under two different modes. To sum the point of interest is that te

modally indifferent substratés outside the bounds of any logical approach.

8.4.2 Correcting Ross

e A Z A o vU Z}eo[* %% E} Z S 1+ o %}]vE ydidityis tleSpuE 3Z (
value of the norm (or ofthe imperative) in the same way that truth/falsity are the gsible
values of the indicativetatementor a sentenceX ~}U A v ]J( Z}ee[* }vthepe]}v ] $Z
dilemma is not legitimatsince some pseudtmgic is being applied to the imperatives, all his
argumentation lies in the presupposition that, when considering practical inferences, the
validity is a value of the imperative in the same way that the truthvalae of the indicative
statement A nowadays critic will resume tha®oss directly attackthe idea that the validity,
a specific quality of the prescriptive propositions, would be equivalent to the truth, a quality of

the indicative proposition¥?’

AU A v ]( Z}ee[ *}oud]}v ]* o0} E 8} < oev AESE u]eu ]v VvC]VP

treatment of the norms, Ross takes the wrong way to arrive at this same concfifsion

Indeed, Kelsen will perfectly agree that they are not equivalent at all, but, more than that,
Kelsen would also say that the validity is not even a value of the norm.dverestill about
the differences between norms and statementwe must note that, when considering this
JEV E3}v }( < 0o v[* 0P 03Z}ECUA Juu ]380C E }Pv]l 37 3L
never be predicated from a norm in the samayhat the truth is a propertyof a sentence
to be evaluated as s#s we have already mentioned, the validity cannot be considered to be
a propertyof the legalnorm, because]$ ]« §Z A EC ( 8§ }( $Z V}EU[* % ES]v v

system. The norm can onlyisk it can only be considered as loagja valid norm. Moreover,

2rdz }E]P]v oU Jv &E v ZW ~Z}ee 85 <u ]JE S u vSsS o] e 0}v o <<y oo O
e %0 E}%}*]8]Ive % E ¢ E]%S]A U « E ]§ <p]A o v$§ o AS@]s U <y 0]8

Champeil Desplats, V. (2002. 34.

128 Aswe rememberRoss says that thegical treatment in a practicaiference is an illusion, since the

imperatives areactually treated as indicative statement(because the evaltian concerns the

satisfaction of he norm, which is a verifiabfact).

118



while considering positive systems, this is the case for any normative system, including

positive morals, and not only positive law.

Besidesas we ave also already explaingde main diffeence between a statemen{Sat?

and a norm $ollsaty isthat the first is the resulof an act of thaight, and can be evaluated

as true or false, and the second is the seas¢he resultof an act of will, and can only be

valid. This main distinctionlalvs Kelsen to give a more precigeatment than Ross with
respect to the impossibility (  E]JA]vP Jv JVP Ju% E 3]A (E}u % E Al}ue }v
is the result of nothing but an act of wilhose sense is completely ingendent from the act

of will giving place to the first norm or imperative. This leads Kelsen to explain that, even if

the two imperatives display the same content (the samodally indifferent substrade the

acts of will must be two, neatly separated and independent from eachroth

(JE u}A]JvP 8} 8Z v /ES s+ 3]}vU ]88 ]* Ju%}ES v 3} v}8 3Z § 15 ]
that he does not pretend to approach the practical syllogism from a legal perspective, as
Kelsen does, but rather from the perspective of our daily situat of decisioamaking, or
when confronted to imperatives in general. The problem, in this case, would not be the issue
}( 3Z oP o }i 3]A A o]]5C }( 8Z Vv}Eu ~} 8§ ]v _ ]Jv 8Z }v opu:
syllogism, but rather its legithacy, i.e. tle fact of its bindingness given the first premise. The
same question is posed in both approaches, namely, what renders this imperative in the
conclusion obligatory or binding in relation to the firstnopresented as a premise? Why

I, once having accégd the first imperative, must also obey the second?

843 < 0 v[* &]v 0 "}ouS]}v

So, afte Z A]JvP « v < o-+ivirentefithpdwpwanswers given to the dilemma, how
would Kelsen himself solve this plez The answer lies in the fifence betveen an act of

thought and an act of will.

d} < o vU A EC Vv}Eu upe+3 modally indiéerchlsubsiraté U AZ] Z ]+ v}$§
the indicativefactor as dgrgensen believedyut the behavior wanted by thenperator. So, in

one way, the persoenacting the norm knows the content of the norm, his will is directed to
some behavior, indicated by the norm. On the other way, the addressee of the norm must
also understand what is he supposed to do, how is he supposed to behave, and he does that

by obgrving what is the content of the norm. Let us see how it works in an exa@pieider
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the followingcasU u}E& A3 v A E-+]}v }(8Z "o Yiedwh@ u%o _ A u

first introducing thesalifferences!?®

Every citizen should pay the taxes. Tdpglies also to, let us say, the French citizen Jérébme C.

Once a year he receives a letter saying how much he has to pay to the government, as income

§ /E +XdZ oP oVv}EuU Z]v 83Z 0 3858 EU %pud ]Jv <Ju%o E A CU « (
histhert £ « U A v ]J( §Z]* A EC % E » E]%S3]A o0 u vs ]* v} /A %o0]
addressed to Jérébme C. The nepositing subject can justify his demanding for the money by

enumerating thebendfits to be seized by the citizens, like the improvemehtsocial and

public servicessZ & p S]}v }( P P S (] ]5°U § X /v dobese¢gm SZ JECU S
as acts of thinkingreceding the norm, and they have nothing to do with the will to have the

taxes paid. They have nothing t@ dvith the modallyindifferent substrate which is the

Z A]}E 18 o(U ]wyiSZIzZ & ME A%X

But let us see how Jérébme C. could be confronted to the imperative directed at him, namely
ANAEC [8]1 VUupeS % C Z]elZ E § £ + X Kv (thefii€Epretises} §Z]« P v
]Jv 8Z ul*o ]JVP "% E 3] o0 *Coo}PJeu_+U : E€u X v Z A e }(
to understand what is he supposed to do, given his specific situation. He can think about things
o]l ~( % C uC § /£ +U u Cfroruthe tmprpeaments i Jeducation, sedtyr
health careand soonX o°<}U Z v }ve] & 8Z 8§ M( /] }V[S % C SZ § &£ U
Z}YA 3} 1 % ]88+ E SU/ v Vv (]3uCes o( (E}u uC }Av u}v CX X X _
frame, he must fist of all understand that he is obliged to pay the taxes: the addressee of the
norm must know what he is supposed to do. So, he also has acts of thinking which allow him
8} Ju% E Z v 3Z]vPs 0]l "]8[cu Vv V} }8Z E % E-}NWAZ} Z 3} 9
* U %o %o} e 8} % C AZ 3 18[+ ] ]Jv 8Z o0 85 GBU v}8 u}E Vv}E o0 - L
evaluated*S § u vS8eU §Z}e & SZ =« ve }( Se }( SZ}uPZSX dzZz C }Vv[S§
in question; they areaboutthe norm enacted. After understandindl ahat, Jérbme C. can

%S §Z SU }v A~ A EC ]3]l v uped % C Z]*1Z & & £ +_ ]+ A o] ~:
of will), and after the arriving of the letter from the tax collection, he must pay his taxes, i.e.
he must perform himself the general marwhich was, by the letters sent to him, applied to
Z]le <+ U pv E+S v JvVP XZujus % 80 Zpthéwikehe will be in trouble.
This oncerns a fundamental division between thinkiagout possible norms, and wanting a

norm, i.e. enactingi

129Cf chapter 5, section 5.2.
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Concermg 8 EP ve v[e %kWBig@En}says that the indicatifector pointed by this author
has in fact a complete differemheaning than the imperative factor. Thedicative factor (the
statement) is the outcomef an act of thought; the imperativiactor (the command) is the

sense of an act of will, and the two are completely independent from each other.

dZ]e ]* Z}A < 0e v *}O0A « §Z Jo uu X dZ u]*o JVP 2% E 3] o0 *Coc

our daily lives because we are in fact reasoninguaitbe norms involved in the inference,

through acts of thought/3[« v SpE o §Z ZdekstaddEvatife porm is demanding,

in order to know how to bhave. The minor premise whigloses a fact is actually the context

in which we reason, antthe mapr premise (indicating norm in the practical syllogism) poses

the norm that we must understand, comprehend, which presents the behavior wanted. If |

HV E+S v SZ (]J]E*S % & ul]e ]Jv SZ }vsS AES }( SZ +» }v % E& ul]e U
Z A]}@E pposedio have. Ithis procedure does not concethe normative levelAlso,

15[ % E( S0C %o}ee] 0 S} pv &S v SZ }vs vs }( Pv o v}Eu

the behaviorposed as obligatory. The particular norm posed as a conclisitihre practical

syllogism wl only be a legitimate valid norm after being also the meaning aftaective act

of will.

8.5Any Objections?s}v tE]PZS[s }vS] >}P]

When considering von Wrigh[e (]J]E&+S 33 u %o S *addgic Jofffar gums, we are

confronted with definitions of the following type:

If an act is not permitted, it is called forbidden. For instance: Theft is not permitted, hence it

is forbidden. We araot allowedto steal, hence wenust notsteaf°.

What van Wright tries to do is to use logical equivalence to establishiihestdeontic modes
(obligatory,permitted and forbiddeh In fact, given a primitive modality ~+8 v JvP (} & ~]S[e
% Eu]SS §Z §X X X _e v v’,(Hs paskto@EiGe %o djddalinicshipden

as—-P’ , i.e. itis not permitted that , so ~ is forbidden, and 2. a modalitgbligatory as-P-"

, I.e. it is not permittedhat not * , so “ is obligatory. Tis is exactly what von Wrighibes in

his example:*(}E ] _ Ve <p]A o v 3} ~v}3 %KeEenm]says that the  dnly

normative function is the mandatory function, norms have no permissive function. When von

130 See von Wright (1951, p..3)
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tE]PZS » C» §Z § "t }uPzs 8} } 82 8 Azl Zz A & v}§ o00}A v} 3
obligatorty of an act by the negation of the permission to not doing this*adNorms start

from the opposite, when something is commanded (mandatory normative function)atte f

of abstention is qualifiechs not permitted. Everything we need is only the mandatory

function, everything else is accessory.
Let us see what Kelsen himssdfys about it:

NE]IPZS o Ce Jv §Z] }vv S]}vW Z/(8Z v P S]}v}( v § ]
itself is called obligatory. For instance: it is forbidden to disobey the law, hence

it ]« } o]P 3}JEC 8} } C 8Z o0 A[ €X X XeX ~lv 38Z Vv}Eu
considered is that of commanding, and since to forbid is to command an

omission, things are being stood on their head when the batngymanded
ofanactispresentedasthebeifgd@® ] Vv }( ]85« }u]ee]}vX Z/S ] }uu v
8} } C38Z o AW (A Av3stul pe }(8Z v %S }( (JE
E% E ¢+ §Z + u ] Ce*ClvP Z/S ]« (}JE] v vVv}$ss8t} CS
E | 8} (E}vs J( A « C Z/3%oley (He®aw, and hedce &is

Juu v 8§} } C §z%%0 A[X_

Kelsen is right in saying that it seems strange to define what is obligatory by the negation of

what is not permitted. But from a strictly logical point of view, if what is permitted can be
defined by what is not obligatory, conversely, what is obligatory can be defined by what is not
permitted not to do. It seems to be a tension between logical and legal interests. Moreover,

v 8Z Jv8E} p 8]}v }( A}V tamhich hélpdes}d kedis]}v }( A }vs] >}P] _U
the author says that,zout this last essay, a further refinemestneeded in the treatment of

this question:

NVv}SZ & %o%o0] S]}v ]e 8} §Z o}P] o *Su C }( $Z v}
discourse). This latter study is important to ethand the philosophy of law.

But it must be pursued with much more refinement than in my first paper

(here republished) on deontic logic. Philosophically, | find this paper very

unsatisfactory. For one thing, because it treats of norms as a kind of

131 See von Wright, G. H. (1951).
13235ee Kelsen, H. (1978. 322.
133 See von Wright, G. H. (1957)
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propostion which may be true or false. This, I think, is a mistake. Deontic logic
gets part of its philosophic significance from the fact that norms and
valuations, though removed from the realm of truth, yet are subject to logical

o A

This confessioahowsthat von Wright actually commitfie samamistake as his predecessors,
Jorgensen and Ross. When he says that, evejv P "@& u(@&}u $3Z &E ou }( SEPSZ_U v}
are still submitted to logic laws, he is actually stipulating some kind of strange correspenden

between truth and legal validity

8.6 Final Remarks on this Topic

In this chapter, we have just saw how Kelsen deals with problems derived from the falling into
the naturalistc fallacy, such agdE P v+« Neama. As we also have seen, the meangHer
non-logical treatment of E P v+ W¢mma lay on the notion omodally indifferent
substrate, also highly dependent on the notions of act of thought and act of will, which we

saw in detail iralsothe previous chapters.

Now, since we already know thdtS[e v}3 %o}ee] 0o 8§} SE& Svithprinoplesof viEu-
bivalent logic such ahe principle of norcontradiction,the rule of inference, or the notion

of practical syllogism$Z & [+ v A ESZ o -+ mepiido Geabyith]thioprocess.

Whoever the candidate would be, it has to respect the methodological profile Kelsen draws
for his legal theory. Besides, it is never enough to mention that any legitimate logical
treatment of the legal field will be restrictedbtthe scientific level, and not to a direct

application to legal, moral norms or imperatives.

The methodological profile abovementioned will presetkie legal field fromcomparisons,

translations or reductions to the indicative field, and rejects the iitiea of truth values
regardingnorms.v. 3Z 3§ ]e «Ju%0C He ]3] VIA 83 ¢ 35Z 8 A EC %Y
observe those scientific precepts ended up failing in their purposes. In the next chapter of

the present study, we will explaimow sucha prudent and cautious approach can render a

134 See von Wright, G. H. (1957, p..vii)
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coherent and relevant explanation of the process of legal creationthedustification of

norms.

124



Chapter 9

The notion of Practical Reasoning (Part I1)

M we will disbelieve everythingecause we cannot certainly know all things,
we shall do much what as wisely as he who would not use his legs,
but sit still and perish, because he had no wings tX fly
(John Locke)

< 0¢ V[* %o % EF PZvi}vie ]o uu P]A e« pe «}uhoiwme dea wih thpp 3

justification of legal decisions in the legal argumeiata.

A legal decision involvesgeneral norm that is applied by thedge in relation to a specific
e ~( S Jv}IE ES}*"E S _ *% ]J(] v}G®wthhtthesZeations X t 00 |v

of a legal norm depends on an objectivé atwill coming from an authized person, and no

logical element interferes in this procedure. If we are about to deal with the normative

reasoning (or the normativergumentation), the facof trying to compare and correspond

(legal) norms to (logical) propositions will forcedly lead to error. But with the notiaroofally

indifferent substrate Kelsen shows that it is fairly possible to reason about norms, to evaluate

our behaviorin relation to a norm, withoutdisrespecting the limits betweethese two

domains.

This is preisely the purpose we pretend to develop in the present chafteWe aim 6 show
how is it possible to logically discuss and reason about norms, and still maintaliciiotomy

between law and its science.

135 This chapter represents a cooperative work between the autbfothis thesis and Dr. Sébastien
D Pv] EBU AZ}YZ @ C E JA + 0°} 83Z /AE%E *+]}v }( 8Z us8Z}E[+ (pnoo PQ
object of a forthcoming publication. Cf. Sievers, J. & Magnier, S. (2015).
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If we were to draw a scheme concerning thedaly indifferent substratgfigure below, we
must insist on the fact that this notion allows a double treatment of the normativeest
(the behaviorpayingtaxes_ U « Jv } u @ in &rms%f a (possibly) valid norm in the same

way that it migh assume a form of a sentence to be evaluated as true/false

In the first case the dialogical approach to logic will deal with the nGuaaonstruction in
terms of aProcedural justificationwhile in the second case the treatment will be made in
terms of aFadual justificatiot®. The main point is that both the legal and the logical
treatment respetand maintain the distinctiobetween the two forms which can assume the

same content.

4/[ Modally Indiferent Substrate ]\A

Norms (Ought) Sentence (Is)

Ay YUPZE 8} %o C Z]e 8 /£ +X_ A EEU X % Ce Z]e 8 £ X
Valid True or False

Procedural Justification Factual Justification

‘\[ Dialogical Approach to Logic ]/'

Regading the process of normativaeation, #rgensen and Ross insistconsideing the legal
reasoning by forcedly comparing, cesponding, translating sentenseto imperativesand
viceversa. In the end, this results in tligbing structures such as the practical syllogism. But

once we have the legal materiadgmely,the norms used by the Judge and the facts)d if

136 See Section 9.3.2 in this Chapter.
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we then applythe (dia)logical approachtologld 1§ Su@Eve }nofosly pdsdiBlg«o deal
with these two separated domainbut ] S filsopossibleto justify all the legal procedures by

means of an argumentative process (as it is made in legal science).

This purpose doenmot aim towardsa logicaltreatment of norms regarding th@ormative
creation via logic, but aims, rather, towardshe logical analysis offie already created norms,

i.e. of the sentences about their validity.

9.2 The Dialogical Approach to Logic

dZ ] 0}P] 0 %% @E} Z 5} 0}P] A « (JE*& % @& » v& Jv EZ v }( 67
further developed by Kuno Lorefiz During the 199QsU $Z]e I]lv }( ] o}P A » %0 S %
applied to different classical and natassical logi¢¥.

The main idea of this approach is inspired by 8\t ve3 Jv[e u £]Ju }(JBEZ “uyev X
Following thisidea, one can define a logicabnstant by its usenade by two protagonists

through an argmentative procedure. According to this arguntetive procedure, a player

proposes a thesis which he will have to defend against the other player, the latter being

opposed to tke thesis by trying to conceivcounterargument. These two protagonistse

the same rules, with one exception: the formmaktriction'*®. This rule forbids Proponent to

utter an atomic formula (i.e. a formula which does not contamgidal connectives) if

Opponenthas not already uttered it.his restricton, in spite of its asymmetrgssures the

logical truth, ifPropov vS§ u v P « §} (v Zlue o( (E}u vVvGC}v }( Z]- A
attacks“®. This rule guarantees that Propom§[e pe }( v S}lu] (}Eupo % V * }v
justification pracedure, thatis, the use of this atomic formula is independent of the notion of

truth or falsity. Consequently, if Proponent wifisthe thesis is a logictuth with respect to

the diabgical system used. Moreoveduring a dialog, a player can only attack the lolgica

B37Seelorenzen and Lorenz (1978).

138 This approach allows the combination and analysis of different logiosdérand the same frame.
See Rahman, S. (2006) for examples or Keiff, L. (4009 c¢eneral view of these different
developments.

139 The overall set ofised rules settleshie dialog system. See. Appendix for a presentatibrthe
standard rules of the dialogicapproach to logic.

0 Through the notion of winning strategy.

141 See Winning Rul8R3, Appendix, § Structural Rules for thefidéion of the prirciple reglating
victory.
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adversary himself. If in this form dfialog the players commit theselves to defend their
arguments announced during the play, those commitments are not aboutdahtent of the
argument, but about their logical form. In other words, Opponent and Proponent are only

committed to defend the logical structure of the propositions they use.

From a technical point of view, dialogic is not a specific logic, but rathemeeptual
framework providing the study of differetbgics under an gumentative process. Dialogical
languag@ is defined from a determinddgic where the letter© andP, standing for Opponent

v WE}%}v v3U E « A 0o « §ZThespsyhbelsfeMequired inJ _ X
the formulationof the rules of use of the logical constants: therticle rules Another &t of
rules determine the contlons under which the particle rules have been or can be used. These

are called thestructural rules

- Modal Logic

Modal Dialog results from an originalea comingrom the researches of S. Raamand H.
Rickert*. This kind of dialog contualizes the notion of proposon. If the standard dialog
allows us to define the meaning of the logical constdinteugh their use in an argumentative
process, standard modal dialog ail® us to associate a contextual dimenstorthis notion

of use. The meaning of a logical constant is diyadependent on its contextuaise. Not only

the meaning is dined by itsuse, but this use is also dependent on a context. The context is
then a constitutive part of the meaning of the constant. Moreover, the pragmatic character
of the dialogic semantics displays different interpretations of the modality simply by changing
the associated structural rule. To oumnposes, the modal operator ceives a deontic

interpretation, that is, we interpret the modal operator O « ]85 ]« } o]P S1@GE ¥Z §
}uUPZ§ §} §Z e X

9.2.1 Dialog, Validity, Truth and Justification

142 5ee Rahman and Ruickert (1999).
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In this section we will present the formal details of our dialogs. But before that, we must
explore both he advantages and inconveniesgpects of the dialogical approacbncerning
our problem, becaus# the dialogical frame allows an arqentative approah to logic, this
frame is more concerned with the formal truth of a formula than its truth itself. This is the

reason why we need some mdifications of the standard dialogicebmework.

The next paragraphs lay the groundwork for our conceptual modibicat

- Material Dialog and Justification

The dialogical approach to logic deals with thgical validity of a formuland not its truth
value. But legal science, the discourse about the law, is evaluated in terms of truth rather than
logical or leghvalidity. Besides, different approaches of the dialogic allow characterizing the

truth value of a formulan material dialog*.

First of all, we need to consider initial concessions, i.e. some hypothesis over which the dialog

will be constructed. Those hypathes can be used by Proponent to justify his utteraibes,

while in the dialogicadpproachwe}vo C }ve] E W E tifiedtionwiE[thei precedural

use of atomic formulas, that is, we consid&fie « C]JvPW "/ e indht]sané@notpxd

an Jv 8Z +u A C C}lu ] _U A]3HecasjuEily apropositRtsy CIVPW ~/ pe

this proposition He ]3] v ]v]8] o }v ee]}VvI% E u]e X dZ]e 8 v « 8§} A
restriction: Proponent is no longer restricted by this rule, he esathe initial concessions to

utter and/or justifyhis use of atomic propositiorsthough Opponent has not already uttered

them before.

- Dialog about Truth

Froma logical point of view, material dialog deviates from the notion of winning strategy
which is, in dialogic, the counterpart notion of validity. Witietmaterial dialogs, a winning
*SE 5§ PC (JE PJA vV 8Z «]- Jue & o0 3]A 8} ¢ 5 }( % E ule *X /5
set of premises that the winningS & S P C A ]« S «illetd hopé frat%ag thesis holds

143 See Rahman and Tulenheimo (2009)
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with respect to the premises given before the dialog, and this fits perfectly with the Kelsenian

purpose saying thatie legal theory is a true/falsgiscourse raised from law.

Thus, even if this kind of dialog keepsapart from the notion of logical validity, we stick to

Hans Kelsen conception that the legal science only deals with truth.

- Validity and Truth?

According to Hans Kelsen, legal sciemntiee discourse about the lavthas to be supported

by the law itself, i.e. a norror a set of norm¥“ In the same way, the two players of the
dialog discoursing about the law (about the normative creation or the legal decisions) have to
support their arguments over this normative set amger what the Jude qualifiesasfacts

according to a determinedasé*,

In a given logical systemrule is not true nor false, but valid. A rule is vatidsmuchas it

holds independently of its applicati. However, the particular ggtication of this rule can be

true orfalse, because it requires certain conditions tofbiilled. If these conditionsre not
fulfilled, the rule cannot be applied, but this does not mean that the rule is invalid or false.
dZ Epo & u Jve A o] A v AZ v ]8[+ v}3osan besapgiidd i1 the Z

over mentioned circumstancé&s.

In fact, the distinction between logical rule and particular proposition slagous to the
distinctionbetween \alid legal norm and contingetegal prgosition. So, this distinctiocan

be maintahed and reconstructed if we distinguish two sets of premises: a set of general valid
rules and a set of contingent propositions, each one okthrepresenting, respectivelthe

set of norms and the set of facts.

- Validity and Truth: a Difference conci Justification.

Mgz A JAJo BE SZ ~ }ved]3usllv._ X N < 62andppXBBANOGOU %o %o X Of
145 Consequatly, the corresponding dialogiust beforehand suppose ammitted both the set of
norms and a set of facts. This fits perfectly with the notion of initial concessions just mentioned

148 wWe will come back later to the discussion over validity and truth, with the justification notion
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Previously, we have put in evidence a crucial aspect, namely the incidence that a set of
premises has in respect to the question of theijisation of the atomic propsition. Standard

dialogiclimits itself to a procedurahpproach ofthe justificat]}vX /S u ve SZ § WE} % }v vS]|
use of an atomic propositiodepends on a previougse of this proposition by Opponent.

Implicitly, Proponat can justify its use by cojmg the procedure that Opponent could

possibly follow to justify this ppmsition'4.

Material dialogs allow a justificatiofor the use of an atomic proposition, but not due to its
previous use by Oppent. Rather, the justificatioman be made because the proposition
belongs to the set of initial concesss. Because of thiauthorizaion for this kind of
justification,material dialogs are closer to the notion of truth and farther from the notion of
validity. However, nothing prevents Proponent to use the procedural form of justification to
justify an atomic proposition whictlo not belong to the set of initial concessions. In fads it
possible to remove the fonal restriction and to distinguish two distinct forms of justification
the procedural justificatiomnd the propositional justification. On ofh&nd, the propositinal
justification albws to produce a justificatiowith respect to truth, and on the other hand, the
procedural justification has the same effects oktformal restriction and consgiently
preserves the (logical) validity level. The combination of thegekinds ofjustification in a
same frame allows us to deal with the truth of a particular discourse and wétvalidity of

a rule, withoutreducing the first to the latter and vice versa.

9.3 The (Dia)logical Tools

We have chosen to benefit from thdialogical frane in order to maintain the disction
between law and legacience. But before developitigese formabetails, we have to specify

first the dialogical modal frame under which our reflections are elaborated.

9.3.1 Preliminary Notions

With respect to standard propositional dialogic (presented in the Appendix), we have to add

two operators in order to obtain a dynamic modal dialogic. The first operator corresponds to

147 Thanks to the justificatiorule that we introduce, this procedure becomes explicit
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the modal operator O (previouslmentioned in the Section 10.Z Modal Oalogic). The
second operator is the dynamic operator [-2#®. We interpret this operator « W " i(
proved, then —Z} o %4°. Whereas the introduction of anodal operator in a dialogical
languagedemands the contextualizatio ( SZ %0 C E&+[ puss E v U SZ Cv u]

prefixes the chosen contexts through a kst

- The Modal Operator O

A contextual poinis a positive integer labeling formuld®®. The particle rule of the moda
operator, presented in the table belgvallovs determiningwho between the challengeor

the defendant will support the burden of the choice of the contextual point. With respect to
our modal operator, the burden dhe choice amounts to the challenger. Intuitivetlyis rule
captures the following £ Z vP W "] ( SKtte¥s, onGheEcontextual point, it is
obligatory that “ , the playerY can choose a contextual poijin whichX must defend that”

Z}o X _dZ 3 EIRG,diEplaye@Ehemwdefines the conditions for the choice diet

contextual point.

Burden and/or object
of choice

O, the challenger
chooses a contextual
point i'

‘X-Utterance Y-Challenge | X-Defence

Ali:00| Ali:% | Alii: 0

The modal Operator O

Structuralrule SRO:

To challengeamove (O A | i.il:0" ), Pcanchooseany contextual point il already chosen b®.

The Dynamic Operator [ —

148 Commonly known as the Public Announcement operator in Dyn&pistemic Logic (DEL). See van
Ditmarschet al. (2008) for a DEL overview and Magnier, S. (2013, ch8p fér more details about the
juridical use of this dynamic operator.

149 The dynamic operator entails a conditional form, but this conditional form is far from the well
known material conditional. The consequent requires that the antecedent is true. If the antecedent is
not true, itcannot be announced and the consequent cannot be evaluated in the submodel where the
antecedent was true before its announcement.

10 A contextual point is not an atomic formula butdiceives the same restrictioR,only being capable

of re-use those intoduced byO.
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In the particlerule as well as for the structural rule of the operator O, the contextual pasnt

prefixed by the listA. The necessity of this listppears in the particle rulefdhe dynamic

operatorand its associated structural rutet

The listA comes to enrich the notion of contextual point. Strictly speaking, it is hot a hew

contextual point, it remains the same but prefixed by a list of ordes&tcbf formulas. The list

allows keeping track of the formulas coming from the dynamic opet&tor

Burdenofacnh(:)/it():re object ‘X-Utterance Y-Challenge | X-Defence
[Q%thedefender has Ali:[Q% Ali:7, AIiO:rUD
the choice ALGi: %
He }( 8Z ~](X X X 3Z v_ (YEu }( 8Z]* Cv u] }% & §}EU §Z
supported by the defender. When the play€échallenges the evidencé, X v & %is C ~
vis8 82« _JE N pe }(O$Z] AR v _

The structural rulé&SRA specifies certain conditions for the use of the list. The general idea of

this rule is to ensure that a player who adds a formula in theAig able to justify this

formulat®.

Structural ruleSRA:

() of the list A :
F in the contextual point i: (Y U Q... Quli: '(u) ) or
T in the contextual point j: ( OUQ... Yulj:lg ife=?

For any move (X U Q... {|i: e), player Y can compel X to utter the last element

1 These rules @ originally introduced in Magnier, S. (201&pundness and completenegroof of

them is given in Magnier and de Lima (2014)
1525ee Magnier, S. (2013, chap. 5)
153 The dynamic operatof” —-such that(”

o def 17 11— expresses the same idea but with a

conjunctive form. So, in this case the burden of the choice isuymqtarted by the defender but by the

challenger.

154 This rule is the counterpart of ¢hfact that only true formulagan be used ith this dynamic
operatorvwhat can sound a bit idealized if we consider evidence. An interesting point would be to
consider refutable evidence, but to do this we need to use more sophisticated dynamic operators.
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The rules presented above geate a dynamic modal dialogical frame. Thislaligcal frame

allows evaluating the logical truth of modal dynamic formulas.

9.3.2 Set ofF Facts and the Problem of Justification

In order to reach the tith level, we have to introducthe sets of premises cell Norms and
Facts$®®in the dialogical frame obtained, and-feund the question of justification of atomic

formulas.

Definition 1 (Fact\We take as a fact all data accepted by the Judge. Ttetseare expressed
by formulasin the set called-. This set is fixed before the dialog starts, and these formulas

can be used in any contextual point of the dialog.

Those facts represent the data accepted by the # X &} E& JvesS v U Jv }pE A u%o U
C. has committeds £ A <]J}v_ }E ": EEuluX]&Se 3 £ A ¢]J}v_ E ( <X

Recall:the two plyers can utter atomic formulas because we have elimindtedformal
restriction. However, in order to maintain an internal coherence of the dialoglédyer uses
an atomic formulahis adversargan compel him to justify X dz 3[+ AZC rujeds](] 3]}v

required.
The justification ruleFRJ) allows distinguishing between two different kinds of justification:
1. Propositional justification, and

2. Procedural justificatiof®.

155 As discussed in Sectiohso] 13C v dEuSzZM _
6Even if we preserit in two distinct tables it is in fact one and the same rule authorizing two different
defenses.
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Thisdifferentiates a justificatiorwhich is based on the set of facts, from another which is
(}pv lv §Z EPPuU VS S]A % E} e ]3¢ 0(X /5[¢ %o}es] 0 (}E $Z o
not even be based on the faét§ A consequence of this is the fact that we néecdd the

following logical constant in our logical language
[p] for all atomic propositions,

where [p] is a justificatioffor the atomic proposition p.
- 1. Propositional Justification

A propositional justificatioan only be produced according to the set of f&€tise. an atomic
proposition can only be propositionaijlystified if it belongs to the sdt. This rule is described

as the following:

Propositional  justification ‘X-Utterance‘Y-Challenge‘ X-Defence

. i:
All:![p] | )
[p] BFifp BF

A |i: p, the challenger requires Ali:p

a justification for proposition p.

The set of factsH) and the rule for the propositional justification all@stablishing a perfect
symmetrybetween Proponent an@pponent with respect to the moves they can make in the

dialog. So, thewo players have to use strictllge same rule¥®.

- 2. Procedural Justification

In order to fully understand the rule of procedural justification, let us suppose that, during the

play, playerY introduces an atomic proposition and, then, playéutters this same atomic

proposition. Playe¥ can compeKto provide a justificatiorior this atom. In this case§ can

defend himself by copying[¢ ~%o}*¢] 0 ¢ ipeS](] S]}vX dZ 8§ ]Je %}ee] 0 }voC ](

7We come back to this distinctiorvi $Z % & PE % Z "W EI@E}]3E ® :u3](] 3]}v_
8Normally, the two players do uske same rules, but thiormal restrictionintroduces an asymmetry.
Ourjustification rule allows establishing a strict and complete symmetry
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belongstoY[s U}A « Jv $3Z % 0 CU Aanaved MY)}ia theerule displayed ithe

following tablé®®:

Procedural justification ‘X-Utterance ‘ Y-Challenge ‘ X-Defence
A |i: p, the challenger requires _
a justification for the proposi- | Alitp [Ali:!f, Ali:[p] B vif
tion p. '

{Ali:p} BY-move

The procedural justificatiogonsists in juifying the uses that a playenakes of an atmic
proposition by a previougse made by his adversary in the game. Thus, when a player use this
v }( ipe8](] S]}vU Z ((]JEue v}SZ]v Rk fore toSudea propdaition P]S]u

in the same conditionss C}pn ] _X

- Propositional and Procedural Justification

While thepropositional justificatiorallows a link between an atomic proposition used in the
dialog and its truth value fixed in the setfatts, the procedural justiation allows us to use
propositionsthat do not necessarily belong to the set of fad& (Theconditions of use of
these propositions are identicédr the two players. During the game, if a plaj@roduces a

new proposition, he authorizes his adversary to use this proposition under the same
conditionsand according to the same justificationor€erning the argumentative aspect, the
main focus is not over the fact that a propasin belongs to the seF(consequently, over its
truth value), but over the symmetry of the conditisrof use of these propositionsg.

whateverXdoes,Y can do thesame.

Moreover, this strict symmetry between the two players let us consider the two Eager
having the same cognitiveapacities (they can make ttgame inferences) and identical
argumentative means (there is never imperfect or hidden information)mRacstrict juridical

point of view, it would be difcult to consider an argumentize debate over law where the

A} % E}S P}v]ese A}v[E§ Z A §Z + u @EPpu v3 3]A §}}oeX

19This rule gives a typical copycat procedure, i.e. a procedure identical to the formal restriction
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- Factual Truth & Formal Truth

The choice with respect to the nature joktificationv propositional or proceduraV is crucial
because it permits to distinguish two levels of truth: factual truth and feal truth. On one

hand, he propositional justifications based on the link between the propositions uttered
during the didog and the facts (admitted iR). Thus, this kind of justificatiomllows us to
establish a correspondence between the discourse and the facts, which is precisely the
definition of truth. On the other hand, the procedural justificatior} v [S (} pee}wts Z

of discourse relativelfo the facts.

Procedural justificatiois aninternal form of justificationjindependent from the truth of the

f SeX /[§]e . }v Stduth (Gf Ghe popositions, on the propoSi]ive[ «SEY SPE
independently of theirrelation to the facts. This reveals a difference between the true

propositions with respect to the facts, and the juistifle proposions with respect to a given

procedure. If an atomic proposition belonging to the Bé$ necessarily tre and can alway

be justified, $Z « u } ev[8 Z %% v A]5Z ines](] Stu] % E}%}e]S]H
therefore necessarily true.The procedural justification authorizes a justification

independently of the propositional or factual truth.

The notion of justificatiorsithen founded over a larger notion than that of truth. It is founded
1A E %0 C E[+ ]0]5C 30¢n,sq that a Fay@ jan}ddiend himself without
He]vP §Z SEWUSZ v}S]}vX /8[c §Z %0 C E[e pe }( SZ nep+S](] S]}v C

the discourse level.

9.3.3 TheN Normative $stem

Definition 2 (Norm)&}E ~"E}Eu_ A 31| 3Z o A pe C :uP v E }Pv]I
two protagonists of the dialog. Those norms are formulated by general rutesarstitute
the set of norms\. This set is fixed before the beginning of the dialog and the general rules

can be used in any contextual point of this di&tdg

160 The setN cannot ontain conflictingnorms. Thé aspect is somewhat idealizegcause it is not
impossible for the norms to enter in conflict. The question concerning conflicts between norms and
their choice is not of our interest by now, but could certainly be the object ofréutasearches
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A particular norm is produckfrom a more general one. Thpsocess passes by the Judge, who
has a crucial role ithe creati of the particulamorm. He needs, on the one hand, to be
based in the existence of a general norm with a corresponding content and, on the other hand,
the particular fact concerning the affair in question. From that, once authorized by law itself,
heisable to create a particularorm. According to Kelsen, a legal authority can fill up this role
of creation of a particular norm. In the kind of dialogs we deal with, those general norms are
reconstructed by the logical rules which determine the Net.e.the logial set of general
rules should be seen as the counterpafthe legal set of general norms. These norms can be
used by the players during the dialdmit under certain conditionsyhich arespecified in the
following paragraphs. éore that, wehave to mentiona particularity concerning the use of

the legal order in a dialog.

When a player wants to use one of the general norms of theNsdte expresses question

about the se of this general norm (whiakas used or could be used by the Judge). It cannot

be a challenge against a previoo®ve because players are not allowed to create particular
norms, only the Judge is allowed to do this. So, the rule must be read in the following manner:
N(E}u P wriEbadonging to the legal order, any player can ask his adversary if the
Judge has used or could have use this norm to take his decision over an individual, which is

represented in the rule by the choice of the individual constakt_

Rule forN

‘ N ‘Y-Question‘ X-Defence
(Ax € OBx) N ,Y asks if ) ) )
the norm can be applied to the|A |i : Ax € OBX| A [i:1 %, |Ali:Aa € OBa

agent a.

In the formulation of the rule for the use OF, the predicates A and B are used to, respectively,

designate an Act made by an agenand abehavior to be imputed to the same agext
concerningthisactdZ ~"KuPz38_ }( 3Z]c Z A]}E ]+ SEOyresehted i 3Z }% E
the Section 8B.1.

- N Normative System & its Conditions of Use
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If Y, in his question about the s&, can choose an individuabnstant, he is notherefore
allowed to arbitrarily introduce a new individuadnstant in the play. The individual constant
chosen must be previousgyiven, i.e. at least @occurrence of the individuabnstant must

occur in the play.

But the simple occurrence of the constant is not yet sufficient for the player to be able to
request the set of norms. The antecedent of the demanded particular noomtaining the
individual constant in question, must be a justified element in theAisthus, the particular
normA WDBacan only be obtained during the play if the defense fa&] [Aleads theplayer

to add Aato the listA, that is, if there is anwadence thata satisfies theantecedent of the

norm.

In fact, every justified proposition added to the list is called an endd. But, since a
propositionin the listA can be justifiedsimply by its belonging to the set of fador, for
those which danot belong, by the procedural justification, two kinds of evidence need to be

distinguished:

1. Zz Rgand
2.A\F.

The set 2 describes the set of propositions belonging to the Aisand to the set of facts,
while A\ Fdelimits the set opropositions belonging to the ligt minus the propositions
belonging to the set of facts. The justification of a propoasitf the list by the set of facts (1)
ensures that the demanded particuldegal norm is created by the Judge with respect to the

facts established and accepted by both players.

So, the Udge can create the particulaiorm because it is established that the act committed
byalJe ( $X/( P v € o VIEU Ju%opusS - Z Al}E }E& JvP 8§} v 8
that, in the fats, the individuah has committed the act A, theidge can create the particular

norm imputingthe behavior B for individual.

However, for the propositions which do not belong to the aitacts (2), the justificationan

only be procedural. The sulpaent evidence is not based on a veridical discourse (held by

§Z v}S]}lv }( SEuSZ.U pus }v §Z ]JolsC 8} (v C pe]vP §Z A
A EE vie 3Z A 0]]3C}(8Z unPJ[s & & V}EUUI]JVv % v v3o0C }(

factualtruth.
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- What is and What Could Have Begn

The propositionsinthe ligs % v }v §Z %0 C Ee<[ ]Jo]S5C 8} ipeS](C SZ uX /( /

the setFattributesa truth value to propositions belonging to it, propositions added to the list
and justifiedusing this set (propositional justification) descrilwgsat is whereas propositions
added to the list using thprocedural justificatiorrepresentwhat could have beear could

be the case, but which is not the case with respect to the facts. From tleigamn go on and

distinguish two levels of discussion between Opponent and Proponent:

1. For all propositions verifying Z ,&e players discuss about the particular norms created
by the Judge with the established faetthe truth concerning the applicatioof the particular

norm with respect to the established facts.

2. For all propositions verifying\ F, the players discuss about the particuremrm that the
Judge could have created or could create if the antecedent ohtiven were/becomes an
established factvthe validity of the general norm via the possible particularization

independently of the facts.

From a strictly grammatical point of view, in the second level of the discussion, thaajuest
posed about the particulanorm created by theutige changes its mode. The first level of
discoursecorresponds to the indicativeense: there is a norm created by the Judge. The
second level of discourse is performeadder the past or present calitional tense: he could

or could have created a norm duand such. . .

This banging of mode is interestirgecause it pts in evidence the conditionalspect of tle
normative creation regarding the existence of the fact. It is true that the general norm is
formulated under a conditional proposition, but itse is itself conditioned by the existence
of a fact corresponding to the normative tecedent. If the antecedent bengs to theset of
facts, the grammatical mode is the indicatte@se: Opponent and Proponent start the debate
from the existence of a p#cular norm whose creation was linked to a fact. But, if the
antecedent belongs to the list of announcements, lmdat to the set of facts, then the
grammatical mode is the conditional tense. Opponent and Proponent consider the particular
norm that could le or could have been created if the existence of the fact was or could
someday be recognized. The procedure to follow is idehticanatter whether the fact exists

or not: the difference lies in the level of the mode and the justification. To the exifstatg,

it is the propositional justification which takes place {be procedural justificationif the

140



propositional justificatiorwas already used). To the nexisting fa&ts, only the procedural
justification can take place. So, the focus is not over éxistence of the fact, but over the
%0 C Ee+[ ]0]SC S} ipeS](C SZ J& pe }( SZ}s ( Sededenif %o C E- }

it is not actuallythe case. In that case the fact is only used as an element inside a procedure.

The logical forralization which we introduced allows Opponent and Proponent to discourse
about the particular norms created by the Judge, according to the facts and to the norms that
could or could have been created if the existence of the fact was proven. Intoreephasize

this distinction, we distinguisin the list what is justified by the set of facts from what can
only be justified by a procedurateans. For every proposition added to the list without being
propositional justified (i.e. aproposition © A\ F}), we add {Jsuch that” (heans” can

only be procedurallyustified. Thus, in a play, the propositiondl , ... nin the listA have a

truth value, while the propositions (J...” (have a value determined in terms of their

capaciy of beingdefended, i.e. a formal value.

9.4 The Dialogical System DLLC

We define the Dialogical Logic for Legal Condibibh@
{ W ES] o= PR®EPRMO éPRDO éPRJ;
{ "SEN SUE SHZLBRL*ESR3 €SRO ESRA

These sets of rules must be used in a restrict dialogical frame, i.e. determined by the sets
andN. These two sets determine the conditions for the material dialogdDih that DM +
éN.

Definition 3 (DLLE) DLLEIs defined by the union of se®article Rules an8tructural Rules
used inDM:

DLLCZ2= PartRulesé StrucRules
DM
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95: E€u X[ 'M]OS Vv &UESZ E ] pec]}ve

Since the formatletails are now presented, wean return to he exampe of the previous
chapter anduse those formaldetail to explore specifically our Jérbme C. example.

Subsequently, we will discuss some properties of our dialogical frame underlined by the

example

951: E€u X[« &£ u%o0

Iv JUE : E€u X[+ &£ u%o A Z A pue §Z vVv}EuU "dWE A <]}v up:

reconstruct this norm via the logical rule® Q¥ . Whereas the setl } v hange, we do

—~
(7213

change the seE. Letus fornow eepu 3Z § ~: E€u UuX3E  S}EE A *]}v_ ]e
admitted by the Judge, a€ {table below, and then let ugonsider that €is not admitted by
the Judge and therefore does not belong to the Bétwo following dialogs As we will see,

when T does not belong to the sk, the distinction between the two modes of discourse

arises.

N F

Tx € ©Px Tc

Initial concessions for the dialog below

(0] P
Q1:[Tc]OP: |O
m:=1 n:=2

1 01: 8 0 Te|1:0Ca |2
3 01: !,y 2 Te|l:Pe 4
5 Ql:![Ta] 4 Tell:[ ¢ 6
7 Te|l:?2 2 T.|1.2: P, |14
9 (T¢|1: T, € OP;| |N Tell: 2y 8
11 T¢|1:0P, 9 Te|l: Pc 10
13| T|1.2: P, 11 Tell: 7 12

Jérbme C. commits tax evasion
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In the dialog aboveProponent addsdin the listAin move 2. In the next mové&pponent

uses the structuralule SRA to compel Proponent to utter this proposition in the contextual

point 1, what he does in move 4. Themp@nent requires a justifi¢eon for the proposition

Tc. Proponent manages to justify himself without difficuéynce € belongdo the set of facts

(move 6). OncecTisa fact belonging to the list of announcements, Proponent can request the

legalorder by asking for the pticular norm created by the Judge with respect to facfrove

8). Accordingly to this pdicular norm, Proponent manages to defend that it is true that

Jérbme C. has committed tax ei@n, and then it is obligatorthat he has to be punished

(movel4).

Now we consider what would happenTi€is not an admitted fact.

N

Tx € ©OPx

Initial concessions for the next two dialogs below

=

%)

0]

P

01: [Tc]JOP:|0

m

=1

n:=2

[N

q’l: ?[]

o

01 UT,

2

w

01 T,

N

+ 3

q’l : ![Tc]

4

Choice 1t Indi

cative Tense

In the dialog above, Proponent chooses not to commit himself with the defense of Tc and he

defends withmAa Opponent can then only challenge the negation (moves82

(é E éZ]' K%o%o}V Vé['

Z 00 VP U WE}%}v vE Z » §Z

1. Hecan require for a justificationf Tc, or

X

vV e

K%o%}v vS[e

Z oo vP

Z}]

8§} Z VP Z]e % E Al}u-
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In the table abovave suppose that Proponent makes the choice 1. We developaissibility

of the choice 2. the next dialog below

Choicel (8 E K% %o}V V3[* U}A U WE}%}v v3 0 (roy€R)Sindgctf3](] 3]1}v (}

does not belong to the sefF, Opponeét cannot use the propositionaljustification.

Unfortunately for Opponent, @does not belong to any Proponéfs % @E A]}pe u}A <X ~}U Z

cannot use the procedural justificatiomeither. Consequently, Opponent loses the ypla
Without % EE}AJvP : E€u Xp-pagiiodar ndori Salild or could have been created
by the Judge.

Choice 2K %0 %o }v v3[*+ Z oo VP ]Jv u}A i o00}Ae WE}%}v v §} Z vP
add T in the listA(move 4). Opponent uses the ruERAto compel Proponent to utterdin

the cortextual point 1 (moves B). In he next move he requires a fification for Tc.
Proponent cannot use the propositional justification, since dbes not belong toF
Nevertheless (contrarily tthe table considering Choice,lthe proposition T belongs b a
previousmove of Opponent. He had already uttered When he challenged the negation
(move 3). Regarding this move, Propohdias not required a justifiteon, so he onfers
himself the possibilityo reuse this popositionunder the same conditiongnd to justify it
through a procedural justification. After this procedutagtification, T getsmarked by alh

the list, manifestinghe change of mode ahe discourse. The progress of the play is then
based m what wouldor could havébeen the casence Twas an accegtd fact. In move 10,
Proponentasks for the particular norm that the Jude would or could have createtWwi$ a

fact. The rest of the play is simikarwhat is developed in the dialogue prior to this omégth

the exception of theA opu }( $Z %0 C Ee+[ ]* }JuE+ W 8Z C v} o}vP E

but rather over what could be or could have been true. The discourse is developed

Jv % v v30C }( 3Z ( 8eX /3 o Al$3Z 8Z P v &E o v}Eu[s A 0]

particulariation, doingas if the fact was a verifieahd accepted one.

(0] P
Q1:[Tc.]JOP. |0
m:=1 n:=2
3 01:T, 2
Te|l: OPc 4
5 01: 7y 4 Tel|l: Te 6
7 Tellilrq |6 Te|1:[T.] Col|8
9 THL: 2 4 THM.2: P, |16
11 TEM :T. € OP.| |N TRIL : 2y 10
13 TRM: OP, 11 TR : T 12
15 TRM.2: P 13 TRM : 2, 14

Choice 2t Past or Present Conditional Tense
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9.5.2 Further Discussions

The comparison between choices 1 and 2 has an important didactic aspect. Let us consider

the object of the discussiometween Proponent and Opponent:

WE}%}IV v % E « vie §Z (}oo}A]JvP @GRIEHmMesaVcanritigtje % E}A v §
evas]}vU 8Z v §Z <u]JA o v8 e+ v §]}v }uPZs &} %0 %0 0] _ X usU
discussion, Opponent and Proponent agree to recognize that it is not yet admitted that
Jérbme C. committed tax evasion. Consequently, Proponent only reaffiang 0érome C.
has committed tax evasion (whitie is or could have been the suspect), it would be obligatory
that he ought to be punishie The fact of his culpabilitgoes not change the fact of the
obligation of the sanction in the case of culpabilitBased ornF, Proponent shws that it
cannot be obligatorghat Jérdme C. is punished if it is not established that lgiiiy of tax
evasion (table considering Choice 1). Using the pro@diyi+*S](] S]}vU ]S[theE ((]E&u
% V V SA v A JMPSIEC_ v 8Z « &]e( S]}v3I(8Z 1Iv]8]}v ~]X
of the general norm). This aspect manifests the imputat@spect linking the condition (have
Juulds 8§ A& A e]}ve 8} 8Z ~}uPZ3_ o u v8 ~8Z e+ v 8]}VW 3} %opVv]
cov ]8]}tv ] v}S (po(Joo U 8§Z A~}uPZS_ }v E&v]vP 8Z Z A} E A
A «]}v ] 3Z }v ]8]}v (J& 8Z ~}uPZs8_U (}E& 8Z =« v 8]}vU us% 3z
because it rises from a modality. If the latter is not itself fulfilledpBnent wins, but only
because the conditional relation is not inikted by the norsatisfactionof the condition.
Thus, the norm remains valid independently of the fact that Jérbme C. has not committed tax

evasion.

- Back to the Evidence of the lllegailt

/( §Z "} psPadsocialed with a conditiothis condtion has a particular charser. It

}ve]eSe Jv §Z o S]e( S8]}v }( 8Z %o ES] po & v}Eu[e VS viU AzZ
added to the listA. Remember that thes formulashave a particulastatus. Whera player
changes the situationf the agumentative process (by choosing a new contexpaéht), due

to the rule SRA his adversary can compel him ¢e)utter and then (re)justifthem in this
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chosen situation. Consequently, since a formula is introduced to tha, lsfustificationfor
this formula can be required in any new contextual point. When players are abtaof
producing this justifiation, the particular norm cannot be obtainedtims contextual point.

Hence the punishment cadinot be said to be obligatoiin it.

In order to achieve the sanction, the guilt has not only to be a fact, but especially it must be

% E}A U 3Z §[« 8} « C ipue3](] 1v vC e]3jwatppviX which heo v}s /E]-
sanction is pronounced and where the guilt cannot be justified. Jérébme C. cannot be punished

(JE S /& A ]}vsZ3§8Z Z v} E 00C }uuld3d X pns 38Z]e } *v[3 u
be punished at all: only that, while in abseraf a proof of his guilt, no sanction can be applied.

Av]( AEC?}CIvVIAe 32 8 Z ]+ PpulodCU §Z [+ v}3 su((]1Vvs OE
applied. It must be proven that Jérbme C. is guilty, and the formalism surrounding the dynamic
operator explicitly allows this. Moreover, it remains possible for Jérdme C. to cbmami
evasion without becoming *pd* % S }( *pu Z v SX &}E S$Z]*U ]S8[ v}uPZ §Z §

this fact in any situation.

For a sanctiorio be applied to a guilty behaviowe need that an authorized persothé
Judge) creates a particulmorm from a more general one, but also that this behavior is

proventey,

Remark Deontic logic, in its treatment of legal norms,nsiders them as instantiationsf
general norms. The problewmith this approach is that it reduces the normative propositions
to conditional instantiation¥? , what addresses deontic logic to pataxes linked to the
material conditional. In our r@mstruction of the legal reasamg, our proposal also deals with
the (material) conditional to formalize the general norms. But the use of those norms

presupposes the creation of a particular norm lfe created by the Judge only).

The use of this particular norm is itself dependent on the evidence of the antecedent) whic
can only be attained by the dynamic operator. Thus, the obligation of the consequent is
required only when the antecedent is true or procedurally justifiable. Consefyetie to

this formalization, not only the faity of the antecedent cannot lead tbe trivialization of the

conditional relation, but also it allows us to study the meaning of a norm through its

161 Even if the seEcontains=Tc }JE& } *v[3 A v c}idéntcal glays will be produced. Maybe
this indicates a link between the absence of the guilty proof and the innocence presumption
162This § precisely the context wher@r@ensen[+ ]o uamerges
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description, in order to give the conditions of its use when the fact is missing (procedural
justification) or to give the truth conditions dhe particular norm if the fact is the case

(propositional justification).

9.6.BacktoldEP ve v[e ]andkinal Remarks

Thisoriginal dialogical approach to logic is the most relevant frame to display the process

concerning normative creatiotihrough an argumentawe practice. We rgpect and preserve

00 8Z < 0e V]V 8Z ¢+ AJSZ & % & 8} §Z p o]eue SA v §Z

}( "KpuPzZzs8 U SA v oA v 8« «]v }E $Z}ECU S3A v
SA v 3ZP"» ¥ME Jude, the Leiglator, the authorized persomand the

persons external to the legal procedurethe jurist, the legal scientist. Alhdse elements

play a specit role in our study of the @&l reasoning ttough the process of a dialogndthey

are essential to show how mistaken is thetinao of a practical syllogisnwhich leadto

theoretical problems likedlEP ve v[e ]Jo uu X

Regarding the itbmma, Kelsen had pointed out the fact that to create a pardicalorm (in
the conclusion of Jgeve v[e* %o, &yllddisnothe creator has to have the power to do so.
In the legal context, this power, this authorization, must come from the law. Legal norms are
always created via procedures which are internal to law itself. No one from the outsidke is
to create a valid norm, even with the support of the existence of a more general norm with
the correspondent content. This isrecessary, but not sufficienstep in the normative

E 3]}vX dzZ "~ uSZ}E]I 81}v_ % 3 vv}S Dbel&taipg@ by v
someone who is outside from the legal spbeEach one of us, as citizens, is able to put a
normin question, to evaluate it as fair or unfair, to consider if it should be or not applied to a
determined case. But Kelsen emphasizes thatehar® all acts of thought that do not attain
the legal level of the valid act of will, which could be produced by anyone but the Judge, or

the authorized person.

With the dialogs, what happens is a procedure of justification after this act of will has take
placein time. Moreover, it is a procedure which allows considering what wouldee case
once other conditionsvere at stake. Proponent and Opponent have no legal authority, they

only discuss about the legal procedure, once it has already been achigeddinly, this can
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clear up a lot of legal aspects such as mistakes or flaws to be revealed in the process, and that

is all the interest of a legal theory.

This %% E} Z (]5* % E( 3 uGonkdSIAEP oree W[+ * ] 0 ing that weGire

all capable of questioning, justifying and reasoning about norms.

We can guess what would be the result (the conclusion on the mislepdhsgical reasoning),

]1X X AZ § Alpo ~v}Eu oo 6f the result of 3 Ve§aldesion, for example. But

byn} u ve & A 0 8} 88 §Z]e "@E *spos3_ + JvP A o] Vv}EuX
trespass the inference barrier in the practical syllogism, because theme such a way for a

syllogismto be a practical one: syllogisnase constructed by acts dhought, and practical

decisions are made by acts of will. It is a mistake to accept that we can simply mix up the two,

or translate one into another, as it is a mistake to consider that norms can result of acts of

thinking.

Finally, we believe thatw dialogic approach shows a perfeekampé of an application of

< 0* V[* 8Z }JEC }v EV]VP 3Z Ju%}ES v <p *3]}v }( 8Z Vv}Eu §]A
it is possible to confront oneself to general norrmg | ~d £ A <]}v ule®d _ %uv

particular vi@Eue o]l ~: E€u X ~AZ} }uuls8s 3§ &£ A +]}ve upes %o

completely external point of view, and the justification element is central in this undertaking.

t %E « EA < o« v][e-about¥ae @odally indifferent substrate, yet showing how

far we canstill go in analyzing the different possibilities of interpretatidle show that it is

perfectly acceptable to analyze, theorize, argue, examine, debate about normspwvith

transgressig the limits béween the normative (practical) and theedcriptive (theoretical)

0 AoeU Vv *3]00 % E « EA]JVP §Z u 37} FmhPthis cosc@Eani% o }( * %o M

solid methodological approach, no harming puzzles arise
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Chapter 10

Conclusion

The present study represents a real effort towsusting the limits of approximation
between the fields of Law and Philosopfiis undertaking is justified by the fact we expect
have made clear that, despite refusing the possibility of apllying logical principles such as the
principle of noncontradiction and the rules of inference directly to the legal field, Kelsen
seems moreenthusiastic regarding a dialdgetween the two disciplines whethe notions
coming from he philosophical field serve to the legal science as a means to approach its

objects, namely, the legal norms.
Let us then make a recapitulation of the contents exgtbin the present work.

As we stated in the Introduction, our purpose with the present work was to investigate the
stability ofthe possible relations betweethe fields of Rilosophy and Law. Since our context

of analysis is the legal theory proposedHigns Kelsen, this purpose is undertaked by taking
as background the traditional problem of the possibility of the application of logical principles

to norms.

dZ]e % %o0] S3]}v A e« A] <% E % E 8] & P E JvP < 0e V][
his view on the issue was always marked by a strong skeptiditims, while the geeral
practice in legal theory seemed to take for granted the identification gdill@orms withtrue
sentencsaU < o+ v[e Ar@mpreRnd more explicit concerning megaive perspective

of the approximation between the fields of Law and Logic.

The originality of our approach consists in showing, as explicitly as possible, that the rejection
of Kelsen concerning the relations between Law and Philosophy is not so straigrtio

even tand, we dare to say: especiallyn the last work, theseneral Theory of Normahere

149

}vs u



Kelsen meticulously express by all means the differences between the indicative and the

prescriptive domains.

We defend that Kelseh¢reatment of the prdlems involving that relation is complex. The
thesis we tried to defend points to the fact that, whileethdirect application ofiogical
principles to norms is expressely denied, the use of some methodological principles and
concepts belonging originally tthe philosophical field are encouraged for the work of the
legal scientist, irhis task of describing, interpreting and justifying the iatetations of he
normative systemThose concepts are madynrepresented by the naturalistic fallacy att

fiction as a methodological tool, and the philosophy authors praised by Kelsen are

represented, mostly, by Immanuel Kant, David Hume and Hans Vaihinger.

We also analyzed the alternatives that Kelsen offers when rejecting the logical principles, such
as the cas of derogation as an alternative to the principle of Amomtradiction, and the
notion of modally indifferent sulisate as a means to understand the process of normative
creation without making reference to the rule afference orto structures such ashe

misleading practical syllogism.

Other than that, weoffered our own attempt to logically formalizéné legal procedure of
justification d the normative creation, whickve intend tohave presentd asa legitimate
instantiation of the Kelseniantheses of preservation of the methodological principles

Pu E v8 JvP v 383 «3]vP 8Z "% uUE]SC_ }( > AX

In order to better recognizand corroboratesach one of the contributions we provide for the
guestion of the relations between philosophy and the legal feddit is considered by the
positivist tradition, let us now analyzene by one each of the chapters composing the

present study.

In chapter 2UTHe Author and his Theoryk tried to provide the conxtext and the motivation
that pushed Hans Kelsen towdgop his scientific theory for the study of positive legal orders.
We explained the difference between legal positivism and the alternative schools of thought

like the legal realism and the natural law tradition.

This comparison was useful to make che@iy the frame of the positivist tradition was chosen
C <o0°V (JE Z]* % E}i 3 }( "%PE _ 3Z }EC }( o AU AZ] Z % E
normative field concerning, for example, other disciplines, such as sociology or religious

oriented moral approdges.
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}v Ev]vP <worksyye explained the fact of the differences between his approach in
the Pure Theory of Lawith respect to his later work, th&eneral Theory of Normespecially
regarding the question of the possible relatdyetween law andogic. We also gave a general
overview of the academic life of Kelsen, from his first works in Vienna until his later departure

to the United States.

Iv Z %o SPeElinmldary Notions We offer a wide overview of the main notions composing

< 0° V[* *% ] o § Eu]v}o}PC We&arZ\yWkhoheénabios af Ipgal@afidity, with

its particular meaning of norntave existence. Once knowing thaalidity equals to the
existence ok norm, and defining the legal norm as the objective meaning of an act of will, we
explained how those norms relate the science describing them, and the importance of not

falling into the naturalistic fallacy.

Then, we discussed the formulation of thesitive norm, and how the norm is not a simple

imperative, because of its binding force. Regarding the normative construction based in
conditional or hypothetical norms, we also remarked the differences between causality and

imputation. Since those notion (}EuU ~ }v %3p o A U A -rel@e them, §} Jvs E
noticing that, for example, concerning the dichotomy of causality/imputation, it is in fact

directly linked to the division between science and its object, which is by its turn regulated by

them $Z} }o}P] o Cee SA v Afe_ v AKuPZ3 U AZ]fdmZ}puo I %o
eachother]lv }&E @& 3} A}] 8Z ( oo]vP Jv8} 8Z v SuE o0]*8] (oo CY

Still in this rather long chapter, we also took a glimpse at the notion of fiction in the context
of legal positivismThis notion was introduced when we first explained the construction of the
normative system according to a hierarchical structure, having at the top of jtrtii#ematic
notion of basic norm as a fiction, regulating and authiog the ceation of the legal norms of

the system

Then, we approached the twaain questions dealt by Kelsen in tBeneral Theory of Norms

The first is the possibility of the application of the principle of+sontradiction in the case of
conflicting norms. Kelse denies this possiblitity, by making refam to the notion of
derogationas a legitimate legal means to deal with the conflict. The second is the possibility
of the application of the rule of inference in the case of normative creation. This procedure
would be expressed by the practical syllogism, representing the use of the practical resoning

in order to obtain a ew norm in the conclusion. Once agalifelsen will deny this possibility,
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by attacking all and every comparison or identifica of the vald norm with atruth-valued

sertence

After this general terminologicaldatkground, we were able to finally approach tsgecific
guestions concerninthe relations between law and philosophy, one by one, as well as giving

our contribution to the treatmenbf the different topics.

So, in bapter 4, Legal Positivism: A Defense of the Scientific Methag triedto collaborate
in the discussion concerning the historical antagonism between the currents of legal
positivism and natural law. After explaining to a greater extent the reasons for the hostily
regarding the defenders of each of of those approaches, &gg the fact that it would still
be perfectly possible to build a scientifical approach to morality as far as it consist in positive

morality.

That remark is based on the division between static and dynamic principles operating in the
intra-normative relatons. Actually, the last work of Kelsen intstd be a theory for norms in
general. Bsides, most of the examples Kelsen uses to illustrate his thesionly in the
Ganeral Theory of Normare examples coming from positive religiowe defend the view

that the positivismgquamethod of knowledge of a given set of horms is capable to report also
norms involving nosscienfical notions in their content, i.e., to attest their validity posited
normsforming a system ruled by a static principlehis aspeamay represent a softening of

the tensions involving the two kinds of approach.

In chapter 5,”Science and Method: The Naturalistic Fallattye relations between the fields

of philosophy and law were finally tighten, when Kelsen recognizes many digslariDavid

MU [* ¢l %S] o v 1A 00 (pv alapgroachQo thedkidwledge of a

determined scientific object. Kelsen recognized the precepts of the legal positivistic

% Ee% S]A Jv ,pu [* }V %3]}veU *% ] ofbsCienlific agprope® §Z

AZ] Z « ue 8} (]38 % E( 50C 3} Weanalyse’and peiEfprce thé closexess
SA v ,uu e Vv < e0 V[* %% E} Z X

Chapter eU o drhe NorExistence in Legal Scienctve dealt with another very
philosophicakubject,that of nonexistence, which wadeveloped and studied by means of
the notion of fiction. Again, as he have done concernihg philosophy oDavid HumeKelsen
grounds his approach in the notion of fiction proposed&§i@ %0 Z]0}¢}%Z X s Z

German philosopher Hans Vaihinger.
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< o< v[e ]viSofpresenting the notion ofdsic norm as a fictional methodological device
allowing the comprehension of the legajstem as an object of knowledge. We believe to
have offered a clearsurvey in favour of that perspective, by explaining tharely
methodological usérather than a prescriptive functiormf the notion of fiction as a scientific

tool to deal with the problem of justification, and insisting that the appeals for the figton
made only by the jurist in the precise moment of having to face the legal system as a
cognoscible objectOur original approach concerns the attempting to the fact that, in the
same way as the basic norm is not placed in the legal system togetherheiththier norms,

it is also not placed in the scientifical level as a scientific principle. We insisted in the notion of
basic norm as a presupposition during the speeificof the scientist when he is confronted

to the problems of legal grounding.

In crepter 7, ‘Normative Conflicts and Temporality in Lattde Kelsenian view concerning the
notions coming from the philosophical (or logical) field and directed to the legal field shifts to
a very negative one. Actually, Kelsensimply remainingloyal to the idea that logic or
philosophy cannot be applied directly to the legal norms, but only to legal science as a means
to facilitate and help to approach the law. So, when in this chapter we analyze the problem of
conflicts of norms, Kelsen says that the aggtion of the principle of nowontradiction
consists in a methodological error, because that principle presupposes the existence of truth

values, which cannot be attributed to legal norms.

Instead, Kelsen introduced the notion of derogation as a nowedtinction destined to deal
with the cases of normative conflicin the same way, wéave alsoanalyzel the use of

derogation incases other than the conitt, namely the cases of lost efficacy over time.

The purpose herwvas to make explicit the satdon concerning theadmissions Kelsen seam

to be ready to approve regaimy the logical/philosophical elements in the field of law. Since
the case of the application of the principle of roontradiction represents an attempt to
actually trespass the mibdological abys®y performing the princo 0 [ *(pv S]}v_ Jve]
normative level,by treating norms as if they had truth valsgst like the sentence of the
indicative mode, Kelses categorical concerning the refutalardy possibility concerninipat

application.

The same happens in chapter he Notion of Practical Reasoning (Partdpncerning the
rule of inference in the context of normative creatiofhe admission of this rule would be

normally expressed in structures such as the pradtegdlogism, for example, where valid
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norms and true sentences are identically regarded and treated by traditional bivalent logic.
The point is that, even if most examples of practical inferences seem ,tanhstively,

evidently valid, there is neverthets no meas to legitimate those arguments.

This interestingpuzzlingaspect was remarked bgrgiensen and named after him by Alf Ross

as the Jargensen dilemma In this chapter whave studiechow Kelsen criticerd the answers

that were offered by drgersen himself and also, later, by Rassicerning the dilemmarhen

A v oCl < o+ v[e JAv veA E 8} 8Z Jouu U =« }v 3Z Ju%}ES VS

indifferent substrate.

The notion of modally indifferent substrate can be seen as the main answamkgiges to

the overall attemps in applying logic to norms. An this echuse of the fact that this notion
must be understood as being itself the actoahtent of thelegalnorm, a neutral element
that can assume either the indicative or the presadriptforms, but that in itself has no value
whatsoeverit is impartial, indifferent. The consequences on the adoption of such a notion in
the context of legal positivism is the ultimate refutal of any identification between sentences
and norms, since theyepresent simple the two modes where the modally indifferent
substrate may be inserted, but without having to establish any relation between the modes

themselves.

Inthis manner, after introducinghe notion of modally indifferent substrat we proceed, in

the chapter QU o @he Notion of Practical Reasoning (Part ) 3} v 33 u%3 $}A E -
legitimateformalization of the process of normativeeationonce it has already happened in

time, as well as thgustificationof that juridicalprocess|In order to succeed in such attempt

we use the dialogical approach to logic to display the process of normative creation without
infringing ]3Z & 3Z u 3Z} }o}P] o ~ r@atve and idicativg fieldsieither

§Z % E]v ]% 0 sb(chebishedy $ans KelserMore than that, we intend to have
collaborated to the building of solid relations betweedmetlegal and the philosophical (or
logical)fields, based on the solid methodological ground that is expected concerning the

Kelsenian approach aédal norms.

Thislast chapter of the thesis, where wmaveprovided our attempts towards a formalization
}( *Ju 0P 0 %@E} e+ ¢ A]3Z}ud 0}P] 00C ~ (@nddthemly silz v}Eu 3]A
preserving the so appreciated}S]1}v }( u S$Z} }o hRH] &ighttddsobe a first step

towards further possible developments in the legitimate and conscient approximations
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between the domains of logic drlaw. We hope the present wotliasoffered the solid basis

and aclear background for such future undekings.
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Appendix

Propositional Dialogic in a Nutshell

This appendix present the rules of Propositional Dialogic, i. e., the particle rules for the
propositional connectord), , , € and the standard structural rules.
How shouldhe particle rules be read?

The reading of the pé#cle rules is straightforwardnce we keep in mind the notion of usage
of the logical constant that they represent. A particle rule can be decrypted via these three
points'®3;

1.anX[* uss E v U
2. a chaknge, which is the demanding made by playewer the initialX[ ¢ Y S8c&E

3. a defense, corresponding to the answer of plagy the challenge made by.

Burden and/pr object X-Utterance | Y-Challenge | X-defence de X
of choice
U, there is no defence Ali: 00 Ali: U
Ali:? Ali: U
, the challenger hasthe RN 1 )
hoi g AlizU % or respectively
choice Ali:?, Ali: %
R Ali: O
,the defender hasthe Ali: 0 % Ali:? o
choice Ali: %
€, both players shared A A
the burden Ali: %€ U Ali: % Ali: U

163 Except forthe rule for negation since there is mefense
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Standard connective§ PRSC

Particle Rules

Before presenting the structural rules, we have to deliver one more definition: that of
repetition rank. A repetition rank is a positiugeger corresponding to the number of times

that a player can repeat the same challenge or the same deféhse

Structural Rules

StartingRule SFO: Any play Pof a dialog Pstarts withPuttering Pv the thesis. After the
utterance of the thesisD hasto choose a repetitiorrank. P chooses his repetitiorank right

after O.

PlayingRule SRL: Players move alternatively. Each following the repetition rank is either a

challenge or a defenssoncerninga previous challenge.

Atomic Restriction SR: P canrot utter an atomic formula first. He is only@hNed to reuse

those previouslyttered byO.

Winning-Rule SK3: A playerXwins a play if and only if it ¥[¢ SHUEV %0 C ps Z

anymore with respect to the rules.

184 See Clerbout (2013, chap.fd) a further discussion on repetition ranks.
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165 Cf. Sievers, J. (2011).
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E}ue o00}ve %OMUS€ES vipe }v VEBVEEHiwd E-A!S]E Jru8u vy 00
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v}§]}v v}IEu S$fNu ohv &£ u%o V}3}JE < SE}UA E}Eu o Vv}E]}v

&}v u vSUO %o E}%}e (Eho*®& OUS(E] Z] v , VeriDdreX ~i&80i Zv}Eu

(}v uvsS o[ 8 ¢ o0}v op] pv (] B4}v {vppr% w3 %}IHUE 0 Ju% E Z ve]]

[uv & E Vv}EuU S]( o P]SJu U u ]Je ¢+ v8] 00 U VS %}UE 0 ipneS](] 8

S 5 3 [ %% E} Z E o v}E]}v  VIEU (] §]A % E o
[ ((] 1$}Eu 8]A X hv V}EU U %}pE E 3 E A 0] ve uv }JE E
ul]vlu o u vd ((] rriy@E3 «SEA % E ¢ o +3]v § |JE « }EIPE%o0]cu %o
KEU pv VvIEu (] 3]1A v % pus iule !SE } + EA ve 0 E o0]3 U

ISE & o] ve 0 u}v X Jve]U o Vv}EuU (}v uvsS o VvV % HUS %o ¢ !¢
Suv (] S]IvX v S £S5 U vipxpu[(owEE et{}v pV]<p u v pn  Ev] C
% }]vSUrr4@s <p o Vv}Eu (}v uvsS o VWsSviwe (}VS|IE E}ve vep]s
%o} E<cp}] Jo V[ *S %o ¢ %o}ee] O *}uS vIEE0 Yo @& yle & %BedIMBAYVe— o8
% ¢ }U%E v E o0 VIEU Yw upvvvpEU} iPE] J<pn X

1. La norme fondamentale sa fonction et ses caractéristiques

La définition de la notion de norme fondamentale a connu plusieurs phases dans les écrits de
Kelsei®® Dans cette étude, on analysera également les causes de cette évolution. Toutefois,
] v <u[ A}ous]A U o norfevphiiimentalale Kelsen est toujours donnée par

rapport a s€onctiondans le systéme normatif.

167Cependant, ce probléme sera traité brievement dans la section 4 de ce texte.
168 Pour une bréve description des tentatives de périodisatiqgmpaehes de Kelsen, voir

Herreral1997, p. 334 et aussi Paulsdr®99.
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En effet, la fonction de la norme fondamentale chez Kelsen est de fonder ainsi que de justifier
O[}E E }uu pv +Ce+3 u VIEU » %}*]3]A « A 0] X }v U o00 v -
conduite déterminée, elle ne prescrit pas une sancti@on objet (en «destinataire») est
o[}E& E v}dméme]angudon ensemble.
% v vsSU (]v ] v }Ju%® v E o ipu*s](] S8]}v [}J& & v}CEu 3](U
une distinction entre une norme et une proposition. Cette distinction nous ménera anéin
notion centrale devalidité v}@®u $]A }uu exstersceo[uv v} & uet non une
propriétéde cette norme. Par exemple, une proposition sur la réalité du monde est dite vraie

guand elle est confirmée par le moyen de notre expérience. Mais lainov|[ 8 % ¢ UV

v}iv o[!'SE U 00 V[ *S % ¢ uv %oE}%}*]S]}v uE& o E o0]5S U 8§
0O u}v 0 ulu uv] E X dvi]e <p 0 %E}%}*]S]}v 8 Jeep [HV
VIEU 3 Jeepy [pv 3 A}o}vEUXOW VEE §vevipe ¥ &v] AE ] v] ( pes |
ulu S]SE <« e V}V ¢ C V3 0 % E}% @ ndrme[péudSeulederts Ju ( pAE

ISE A o] X > v}§]}v A 0]]85 5 }v e v3] 00 uvs 0] o[ A
norme: la norme positive estvdl <] oo AE]eS Ve O E [uv }JE E Vv}EuU &

}1 00 ¢S % E °* VS Ve UV ¢CeS u ipE] J<p *% J(l<p X JE [HV V
A o] V[ % - e VeW ¢] 0 V}IEU V[ *3 % + A toltchurt Seules[ *35 %o ¢ pv
les «normes valides> peuvent étre considérées comme ayant des propriétés juridiques

luu U % & A u%o U o[ ((] 18 X
Un autre point essentiel de la théorie de Kelsen concerne les relations de dépendance entre
0« VIEU *» ipE] Jep X > ip&gp@ vs]}vipn o[o A o] 18« [uv V}E
]Jv JA] n oo S E 0] % E o ] 1e o[ £]*S v [uv VvV}IEU %opu
C'esta-dire que le juge est autorisé a créer une norme individuelle au tribunal si elle est
*}usS vu % E o[ Aelradsme plus[générale de contenu correspondant. La validité de

§S§ viE&u P v E 0o 5 ip*s](] % E o[ A£]*S v [uv Vv}IE&u Vv }E
E PE °¢°]}v }vS]vu ide<p— 0 }ves 8§ S]}vU % E A u%o U 0 }ve
c[ S pv EE HE }luupv }v(}lv E o Vv}iEu (}v uvso A
Jved]3us]lv Z]*8}E]<Hh [V 5 83U % E <«u o -dénogddppend o  }ve3]3|

169]] peut paraitre insolite de déferldrthése selon laquelle les normes existent, comme on le fait dans cette

étude. On veut donc dés le début exprimer clairement notre fagon de prp@iton parle de normes

TXL H[ILVWHQW RQ VH OLPLWH DX[ Q Radliretbl le¢ HOInRR] pOurP&IBJt RFKH SRV
étre appeléemrmedoivent toujours étre formulées ou étre présagabssun ordre juridigestxdire que,

pour le positiviste, une norme est nolne toujourpar rapport a un systeme dguia@stésndé sur une

norme fondamental@insi, lQ-HVW SDV GH QRWUH L Q Vdpathméyouesio¥HiauwW LIXHU FH
defaire desUpIOH[LRQV PpWDSK\VLTXHV DXWRXU GH FH FRQFHSW 2Q V-L
G-H[LVWH@PHH GHWVWQRRHBY FRPPH OD QRUPH IRQGDPHQWDOH GDQV Ot}
la fictionnalité ne semble pas étre un élément légitime pour le positivisme juridique.
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v} IE [pv VIEU —%O0Ope Z uS —U <u] E v %o}ee] 0 <« ut}v(}EuU]S n
[ S]] <y e[]Jve E o0 V}S]}v VIEuU (}v uvs o X 'E 0 % E °*uf
fondamentale, le contenu de la Constitution peut étre considéré comme valide et obligatoire,
vu que la Constitution est déja un document concret élaborégmhbmmes, etelle ] v[ *$§
pas valide en elle méme. Elle est valide conformément a la norme fondamentale, qui est
présupposéedtre A 0] v § v <« }v 18]1}v [ A£]+S v e MUSE - V}IEU -
juridique. La fonction de la norme fondamentale estnd de donner les conditions
[ 3E] pus]}lv < %rpptdh]dEdroit, ainsi que son interprétation par la science du

droit. Kelsen dit

> Vv}Eu (}v uvS o V[ S % « & Ve UV % E} HE ipE] ]«
E S pE (E } |tSpds te@mme[las norme juridique positivé valide pour

avoir été créée de telle et telle facon par un acte juridique, mais elle est valide pour

étre présupposée comme valideet elle est présupposée comme valide parce que

sans cette présupposition aucatte humain ne pourrait étre interprété comme un

acte juridique et, spécialement, comme un acte créateur de Dfdit.

On voit clairement par ce passage le caractére essentiellement pragmatique de la norme
fondamentaleW 00 }]S !ISE % E Yo %[}C T & [ WS[E u v] E ifneS]
O[}JE & }uu pv }JE E ipE] J<u o0 P]SJu X " ve 0 V}IEU (}v U VS ¢
ne pourraitnianalysernijlvd E% & § € o[}E & ipE] J<u }uu S oX [ 8§ }v
scientifique que setrouve | E oo @& ]Je}v [!Sr@&me». SS§ h

Ainsi, la probable formulation de la norme fondamentale est de cette facon liee a la
Constitution dont la validité est légitimée les différents ordres normatifs possédent

différentes normes fondamentales, et ahune de ces normes Iégitiment une Constitution

différente. De cette facon, dans le cas ou une Constitution est supprirpéeune révolution

L MV Tu% [ S SU %blammorme forslaonentale est automatiquement changée,

% E <<p[ oo ¢ VEYPUA B JVeS]SUS]IvU <p] o op +3]3p o[ v ] vyv
nouvelle Constitution, le fondement de validité de tout cet ordre normatif doit, selon Kelsen,

aussi changer.

170 Kelsen (2005, p. 170, UD G XL W S pastir@e 2 XatslarKdn Portugais.

161



2. Le début du probléme comment respecter une norme qui est une fictiéh

Enrelation avec la théorie artéfactuelle, proposé par Amie Thomasson (1999), on comprend
gue les normes ont quelgues caractéristiqgues en commun avec les objets fictifs (comme, par

£ U%0 U 0 ¢ % E-}vv P ¢ [es @rmeswdsitived spniEdl@ussi comme
des 'abstract artifacts dependent on literary works and created by auth@ps 148). Les
normes sont des objets abstraits dépendants awps de Iqgiet elles sont créées par une
personne autorisée a le faire. Mais cela ne signifie pas erpae les hormes sont "la méme
chose" que les objets fictifs, c'edt |E& <y[ 00 ¢ ¢}vS pee] ¢ (] §]}veX > o vVIEU *
ont quelques caractéristiques complémentaires qui empéchent cette derniére identification.
Les normes juridiques fondent leuE ]+ S v [uv ( }v S}US % ES] po] E X 00 ¢
O °* Ve [pv S % ve ~ }luu O * % Ee}vv P » 0]SS E ]JE U 0 =« }\
ule oo+ }JA VS ISE pee] 0 < ve [pv & A}o}vd ~ }uu o
commandements)De plus, cet acte doit étre objectif, c'est | E <u[]Jo }]S !ISE & o] % (
sujet neutre, un tiers autorisé a créer la norme, a la rendre ainsi obligatoire pour ses
destinataires. Le juge crée les normes individuelles au tribunal, le I1égislaéaulesrnormes
générales du "corps de 6%

v (( U o <« } i Se (] 8](s *}vS Jeepe [mehtal state%o Lacnotine}py —

(Jv uvd o 3 pee] 0 o ve [pv Set [|% ves —@&E}odws (] S](X [ 8
%o }HE<U}] < 0e v o[ W B}E&J] 0O * %o E}%E] S » }VSE ] S}]E <M
ensduite. Or, il dit cela dans la phase de ses écrits ou son objectif majeur est de bien différencier
les normes des propositiohd Cette affirmation de la part de Kelsen ne serait donc ni
gratuite, ni naive. Celui] « ]S ] v <u[]l]o Vv % HUS % e ]JCE [uv Vv}IEuU <
contradictoire, sans compromettre toutes ses conceptions sur le droit positif. Et pouiitant
doit encore nommer "norme" la norme fondamentale, parce que les normes jugdigie

O[}JE E Vv % MA v3 ISE ipe8](] * <u % E [ USE » VIEU *X D ]
juridiques standards créées par un acte de volonté objectif, on ne peut rien dire de

contradictoire.

2.1 Piste pour la solutioWW o[ ((] 15 [V o}]&Ew o (] 8]1}vv o0]8

M 3RXU XQH H[FHOOHQWH DQDO\WH GH O:-LGpH GiHowSdrRIEXFWLRQ QRL
Kelsen, voir Bobbic2008.
172\/oir Kelsen 1996.
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En effet, les normes expriment une prescriptioquelque chose doit se produire dans le
mondée'”, et si cette chose ne se passe pas, une sanction doit étre appliquée. Il faut donc
distinguer le cas ou une choslit seproduiredans le monde du cas ou une chosese
produire Ces deux champscelui dudevoirétre § o [ ]étre bgont irréductibles, et on
V. % HUS % ¢« SCE ]S &E o0 ¢« VIEU - O u!'u uv] @ <«u[}v SE ]85 o0 -
monde’®. Maiscesd@t /& }u Jv ¢ VSE §] vv v8 Vv }E [ USE » SC% E
< 0evX > V}IEu }]8 S}Hi}pEU [puv uv] E Pv E o U A} E pv 9
% }UE E 3 E Ao] X o Apus ]JE «pu o VvIEuU }]SISE ((] U
p & « ° *S]lv §]JE& U }puy v3IE <g 0 <V S]}v <u[ 00 % E  E]S }]
organes prévus. Ceci ne signifie pas que la norme peut étre réduite a cette conduite factuelle,
ou en étre déduite. Quand une norme est appliquée ou observéedéesx domaines
expriment le mémecontenuconcernant une conduite déterminée. Ce sont les contenus qui
*}Jvs v }JEE *%}v v U § v}iv o Uk lanofmé&E % E ]}V

[ S }v Ve UV * Ve —% E S]<p — <p o V}CEuU * E %0 %} ES-"
afff[Eu S]}v v % Eu S % ° JE <p[}Vv %}pEE ]S SE ]S €& 0}P]cp u
uv] @ <pu[}v SE 185 0+ Vv}v X < 0e Vv A us «Ju%o uvs ]JE «<uf]o
irrationnel de créer une norme qui ne puisse étre observée de quiconque. l&zentsf de
ces normes dans le monde actuel sont ainsi les conduites qui ont été ou qui seront conformes
a ces mémes normes c'esta-dire que le contenu de la norme trouve ainsi une

JEE *%}v Vv ve 0 u}v X §§ uv] E U el %#%odbsa S]}v [uvV
"vérification" dans le monde actuel, de sorte que les normes autorisant un sujet a effectuer
une opération interne du Droit sont constatées lors de la réalisation de cette opération.

0 ]E&E uvsU o0 V[ *S % * 0o ulu Z}fictif « phudEXxcellehper chbmme,
par exemple, le personnage Leopold Bloom, est vérifié dans le monde (notamment dans les
rues de Dublin) au moment des célébrations du Bloomsday en hommage a James Joyce, tous
les 16 juin.
Bref, on peut dire que toutes le®rmes sont en effet limitées par la modalité du "possible",
O[Ju%e}ES vS§ S vS <g 0 —%o}ee] 0 — H E}]S %o}e]S]( *}]S S}uitp

moment. Un bon exemple concerne le cas de la "loi séche", qui prohibait la fabrication, le

/D QRUPH HVW SOXV TX:-XQH FRP P DelleatussXuncaratanbigditigarce HORQ .HOV E
TX-HOOH HVW SURGXLWH SDU OH MXJH OH VXMHW DXWRULVp SDU OH
DXFXQ pOpPHQW H[WHUQH Q-HVW DGPLV DsXidH RISULBGRE WIRQ QRUPD\
Kelsen 2005.

174Sur lesophisme natatiste, voir Hume2000.

175Voir la discussion sur le substrat indifférent au modeé<eleen 1996. Pour une autre approche su

cette méme question, voir Hal896.
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commerce, [eSE Vve% }ESU o[Ju%e}ES S]}v S o[ A%} ES S]}v }lee}ve o
e vv ¢ 1iX p €& *JoU 8§ ve [ USE * % CeU pv o0}] *Ju]jJo JE& -5
A}JSUE X WIUES v3U 0 u v  []Jve% 3]}v aires MgidEsS * % }o] ]

a eu des répercussions dans le respect de la norme par les citoyens, et on peut dire

<u[ HI}UE [Zp] <p o0 V}IEuU % E o< % E p e A o] ]3 ve ES |v

perte de son efficacité. Cependant, la "loi séche" des Etas &miompletement perdu sa

validité en 1933 par son E&}P 3]}vU P o u vs8 v & ]J*}v « WA Onv < [ ((]

constate ainsi une profonde interaction entre le domaine normatif et le monde actieel

monde actuel est changé a partir des normes, masofaaihe normatif est aussi changé a

partir des faits Toutefois, cela ne concerne pas les objets fictifs, vu que la fiction est

essentiellement détachée de la réalité du monde actuel. Méme si une histoire peut traiter

A 1} %o AE J* uo v uVEVEAOU 55 Z]*3}]E V[ *8 % o ¢
changer quelgue chose dans la rédfitéCette dynamique concernant la relation constante

VSE o0 * (]S S0 e vVv}EU-* 5 i Vv E S EJ]*S]<p <] u%! Z o
de lafictiondansle E}]SX ~ ve o[ Su o]e §]}v <u] e<S-éeldariso e o}v o

le monde actuel, la norme perd son efficacif#leperd alors égalemensa validité, c'esé-
]JE «<u[ oo Vv[ £]*5 %opeX > v}s]}v A o] ]88 vi@nimdgA U }juu C
[ ((] 18 Ve 0O U}V Su oU E-métke le ¢aractared@ctif.o o
Ainsi, une piste pour la réponse se trouve dans le fait que les normes fictives ne peuvent pas
ISE } « EA o % E o o *S]v § JE X > vEk€pour contmev a [!SE ((1
exister comme une norme valide. Cela pose clairement des obstacles a la présence de la fiction
dans le domaine normatif. Si la norme fondamentale est une fiction par excellence selon

Kelsen, on a des raisons de suspecter son statubdae

2.2 La réponse les normes fictives ne sont pas des normes. On ne peutpdsnies

observer, les violer, ou les appliquer.

1762Q QH GpIHQG SDV TXH WR XsahtHV1 OFFD/F B R U'MDHW GQ R RERIHFUG- RUGUHV (
normes qui ne sont jamais appliquées. Mais on est ici dans la théorie du Droit de Kelsen, qui stipule comment

le Droit doit étre. Décrire comment le Droit effectivement procéde reléve de la sociologie du Droi

MM &HUWHY RQ SHXW WURXYHU GHV H[HPSOHV G-+XYUHV OLWWpUDL!
QRUPDWLI ODLV RQ VRXWLHQW TXH HQ JpQpUDOGadwelqipddls W SDV OH I
Q-HVW SDV FH TXH BQQGP®-XBPHLOW R @WWWW pUDLUH
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< 0V V[Z ]88 %o ° E }vv SE <<gOo<p s %E} O U= ~u]e <u] -

%0 % E vSeU ¢ 0o}v opl]e 0] » 0 (}v S]}v S o[]Ju%e}ES v o V}ET
problémes consiste dans le fait que, en tant que point culminant de la recheralrelgo
justification juridique, la norme fondamentale ne peut pas avoir le méme caractére que toutes
les autres normes de cet ordre. Si la norme était formulée de masiaredard elle aurait

pee] *}lv [!S@me qustifiée. Donc, la norme fondamntate gagne un statut
différencieV 00 ¢§ %0 HV VIA pn —% V}IE ul<pg — % E E %%} ES
WIHE ius8](] & o[ ve u o e VIEU U v }vv vS8 Oo[puVv]S H eCeS u U
est seulemenprésupposé&X < oe¢ v Vipue E GolV]&UE@& 0 ¢ ve [uv § Alo}v
fictif. Cela veut dire que cette norme est congcue comme étant consciemment créée par le
sujet compétent comme une norme fictive, avec un propos particulier bien défini, a savoir

A  o[]vs v§]}v 0 do sistérhe jdidique. Cette norme estpossibleparce que
* Y% E}% E %oE} p S]}v ]v J<p pv EE PpE p ululesorme % E} p S]}
(}Jv uvs o v & }]S % * o o P]SJu S]}v [pv Vv}EU %oope —Z us
autorisé a produiraine telle norme. Dans ce sens elle doit étre considérée comme une fiction
* 0}v < 0* VU % E <pu[]lo *5 Ju%o}ec] 0 [} + EA E }u [ %o%o0]cu E
% ES] [Mv eCeS u U S <u] S ¢ po u VS *u%o%o}e % E }v usS
méthodol}Pl«p  AS E] WE HAE u E& Z e« JvsS @Eppliguepas@E& hode > ipE]*S
fondamentale, ifait appelau recours méthodologique de la norme fondamentale quand il en
a besoin, iutilisela notion de norme fondamentale. Ainsi, la norme fondamemtav|[ *$ %o *
une norme a observer, mais seulement apparatus }Pv]s]( «<u[}v & P & juu v
VIEU ~(] 8]A ¢ %}uUE % }pA}]E }ve] E E o[}E E vVv}EuU 3]( }uu
possible a interpréter. Ainsi, le rble principal joué par la norme forataale est de légitimer
0 %o}ee] ]JOIS o E 3]} va-dilgBegitiseA lexfait[de $ouvoir arriver & une
norme fondamentale dans la recherche pour la justification normative, ce qui atteste que
toutes les conditions pour la création normagiont été remplies.
Par contre, on ne peut pas dire que les normes juridiquesdinaires» soient fictives dans

e ve 0 X ES U 00 ¢ V[}VS % » [ AE]*S Vv us E] 00 }H %ZCe]:

pourrait voir une norme dans la nature, maisslexistent de la méme maniére que certains
objets abstraits existenBruno Celant®écrit W at¥ording to Kelsen, law is norm, and norms

& 8§Z }vS vsS ~}EU §Z <« ve W ~Jvve }( ]JvS v8]}v o S8SeU }E 5 § U
behavior. A legalmler is a complex, structured, sense content. Its mode of existence may be

compared to the mode of existence of a work of art, or a scientific th&&insi, le méme type

178 Celano(2000, p. 174).
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% E} ou <+ uo v ®v E [ USE o "I N[S3 vSuPdJ e UBUE =] VvSe

visiblement dans la réalité du monde, ne peuvent pas plus étre considérés comme étant
des fictions, comme les théories scientifiques, par exemple. Il serait vraiment étrange de dire

<CU[UV ZC%o}SZ o o ] VS](]cH Al vv U % E}vesywpe Phos 3]}V U% E o
communauté scientifique, une fiction.
Une norme juridique spécifigue posséde, selon Kelsen, une validité (qui est, comme on a déja
Cité, son existence spécifique) temporelle et spatiale (territoriale). On peut dire, par exemple,
<u[v. vPo § EE ]Jo A]*S puv Vv}EU <u] % ®Uu § YA }IH%O0 ulu
enfantsV §§ Vv}Eu S }v % & ¢ VvS§ ve 0[}E E ip&E] }<p %0 C

X v (E]<p U % E A u%o U §§ v}Eu v[ &4 Cn pputeU S o00
Pouvd JE «<«pu[lJo C A 15 ve %o0pe] HE* % C+U » o}v ]J(( E v§e
0 P]J3Ju v3 o[ * 0 AP U &8 <u[ Hi}UE [ZH] <« VIEU * V[ /E]*3 VS %oO0pe
La norme «commence» a exister dans un moment donné, et elle peutee E [ A£]*S E v
un autre moment donné, par abrogation par exemple. Et cette existence normative est méme
A E]J(] oU ve o ulu e« ve <u[}v % pud A E](] & o[ £]*3 v [UV O
o[ 5 ( EJo [uv v( Vv3U % E naouatandsah frantpou ek régdrdant le
§Z Gulu SE X Kv A E](] o £]*3 v [Uv V}IEU %}e]3]A v E F
iHnE] J<p » [pv 83U }po & Pouvd [pv op U }p ES Jve A E- §-
Ces normes ont une validité spatigfeéme si cette validité est indéterminée, p. ex. partout)
et temporelle (méme si elle est indéterminée, p. ex. pour toujours). Cette notion particuliére

[ £]*S v Vv %0 % » o Vv}EuU ve o }lul]v vS3SuE€ o o[!SE X |
existeunev}EuU <d O }V<d <Hu] %oE& * E]S ~} o]P U JvsS & ]8Ye pv }v p]s
% * o[ ‘u VSE of! sa&He, foktement esfifh@par Kelsen. Ainsi, on est seulement
autorisé a dire, par exemple, quea % E} % }*]S]}v Z/o A Jriqualetousli@&&u « o}
citoyens doivent payer leurs impdést vraie». Kelset® dit :

((]Eu E <u[puv Vv3ICEuU 3 A 0] U [ 38 8}piluE+s ((JEuU E «uf[ oo '
espace et un certaintemp¥  [2 8 E <p[ 00 ¢ E %o %o} E S quipeuveAtse u vSe

E}po & ¢ O U VS < O<h %o ES 8§ puv ulu vs }lvv X > & o S]}v [
et au temps constitue le domaine de validité spatial et temporel de cette noweedomaine

A 0] 15 % pu3 !SE <}]5 o]uls myd dypigue]de]dorxainete yaliditéE
E «3E Jvd <30 }u]v A o] 1% e VIEU ¢ [pv }E E ipE] J<n 8
}uu pv o0 u vs o[ $ SU SVEBEWESMEHR of § 8

19Kelsen (1996, p.191)
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On verra ensuite comment Kelsen a caractérisé la noonddmentale dans deux phases de

o o E]S*X DoPE o €& (}&upo S]}v 0 (Jvls]tv §§ v}Eu
demeure inchangé la norme fondamentale ne fait pas partie du systeme juridique avec les

autres normes. Elle posséde des caractiglies assez spécifiques pour ne pas pouvoir étre

classée parmi elles. Ces caractéristiques la relient surtdaitsgience du Droit, et hon avec

son objet, les normes juridiques.

3. HypothesewersusFictions

On arrive maintenant a la considératiof uv. = %o %0 E} Z VEE 0 %}UE < 0°* vV % E
fiction, & savoir, la philosophie du "comme si" de Hans Vaihinger. Cette approche sert de base
a la conception de norme fondamentale comme une fiction de la Science du Droit, et elle a
influé sur la formudtion kelsénienne de la notion de norme fondamentale comme ayant des

}VSE ] S]}veX WIHES vSU }v voCe E [ }E 0 %E u] E }v %S
(}v uvs o }luu ZC%}SZ o U e}lue o[]Jv(Oopn v [ uu vpg o < vsX

3.1 La norme fondamentale conerhypothéseW o[]Jv(ou Vv < vs§

WIHE < o« vU e« o} \posthumeThéaie Générale des Normg979), la norme

(Jv. uvd o V[ *8 % * pv V}IEU %}*]S]A U 00 V[ *3 % ¢ 3§ o]
% Ee}vv V[ 8§ uS}E]- 0 %EFME[C %S ( MSE VIEU %ope Z
autorise quicongue a la produire). Elle est une norme présupposée dans la pensée juridique.

D]Je o vIEu (}v uvsS o V[ *S % * « po u v8 o :ellgestpussi 3§ %o Ve
0 e« ve [pv & nté: unjaale de volonté fictif.

Mais avant cela, dans TEhéorie Pure du Drofl962, 2éme éd.), Kelsen révele une certaine

influence de Kant, quand il fait une comparaison entre la justification de la norme

(}3v uvs o S o0 ip*SJ(] S1}v < }v %S %opuE- o[ v8-v u v8X v
dessous, on reconnaitra la premgeposition de Kelsen sur les caractéristiques de la norme

fondamentale, qui la relient a la philosophie transcendantale kantienne, en assumant la
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norme fondamentale comme hypothese l0gid0E ve v VvS 0 % }UE o0O[]vS E% E S 8
VIEU - 0 [} E s@GEendé.ddDroit
v § v§ «<wpothgse [pv ES ]Jv Vv}Eu (}v uvsS o % E&u S e« po
& }vv SCE o[ § M KM (18 }veS]Sp vseU S u& S ¢ }
conformément a cette Constitution, la signification objective qui concorde avec leur
s]Pv](] 8]}v ep i Hjdvelde [eurSreconnaitre le caractére de normes
juridigues objectivement valables, on peut dire que la norme fondamenjaie
présente la science du drdf®est- «[Jo 8§ % Eu]e [pnS]o]s E % E Vv o}P] |
de la théaie kantienne de la connaissandéa condition logique transcendantale de
cette interprétation. De méme que Kant pose la question de savoir comment une
interprétation des faits donnés a nos sens exempte de toute métaphysique est
possible dans les lois natlles formulées par les sciences de la nature, de méme la
théorie pure du droit pose la question de savoir comment est possible une
interprétation de la signification de certains faits comme une systeme de normes
juridigues objectivement valables, degatibles dans des propositions de droit, une
interprétation qui ne recoure pas a des autorités métajuridiques telles que Dieu ou la
Nature.
A cette question de théorie de la connaissance, la théorie pure du Droit répamsl
telle interprétation est possie a la condition de supposer la norme fondamentale,
« on doit se conduire comme la Constitution le prévoll  [-asdire de la fagon qui
JEE *%}Vv L oe ve o i S]( o[ § A}lo}vs }veS]Su vSU .

commandements diégislateur costituant. 18

La norme fondamentale du Droit, en tant que supposition, peut étre comprise comme une

hypothése. Néanmoins, un détail interdit cette facon de la comprendette norme garde

dans sa propre formulation des éléments qui contredisent la thédoiet elle est issue. La

VIEU (}v uvS o V[ *S % ¢ UV *Ju%O0 *HU%%}]S]}VvU 00 8 pee] |
en contradiction avec les conditions de sa propre production. Sa "production" est une

infraction a la production normative. Autrement dit, Iv}Eu (}v u vS 0 V[ *§ % ¢ UV

ZC%}8Z » % E <u[ o0 pogsible uwu ofp@® E ipE] J<p X

180 On marque cette partie du passage pour accentuer le fait que Keiganelditue la norme
fondamentale dans le contexte de la science, et non dans le Droit.
Bl Kelsen (1962p.201-202).
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3.2 La norme fondamentale comme ficti® o[]v(op v s 1Z]JvP &

ve 0[}uATtEEORe Générale des Normes o v JE  ipecu] MEMevNIGE 3
o[] vS8](] S8]1}v o VIEuU (}Jv uvdo A puv ZC%}3Z « X ve 88§
E Al]*]8 o v}§]}v VIEuU (}v uvsS o e}ue o] o ]JE P 0 %Z]o}e}

Hans Vaihinger

Comme il ressort de ce qui précéde, la norn{}v u vs$ o [uv }E E Uu}E& o }u
iHE] J<p %}e]8]( V[ *3 % * pv V}IEU %}*]3]A U u ] pv v}Eu
[ & ]E pv Vv}Eu (] 8]JA U o «]1PVv](] 3]}v [uv & A}o}vs
fictif. En tant que telle, elle est une fictionnitdble au sens de la philosophie du
comme si> de Vaihinger, une fiction caractérisée par le fait que non seulement elle
JVSE ]85 o E o0]S U u ]e pee] <p[ 0o 5 }vSE ] S}]E v <}]
[uv Vv}Eu (}v utpesegemplelav}@®&u (}v u vs o [uv }JE E Uu}lE o
religieux: «On doit obéir aux commandements de Dieou la norme fondamentale
[uv }E E ipdOin doit se comporter comme le détermine la Constitution
historiguement premiére» - contredit non seulement laéalité, car aucune norme de

PVvE vVv[ £]*S v §v8 <pu ]PvVv](] S8]}v [uv 8§ Alo}vs @&
S }JvSE ] S}JE v e}JU & 00 & % & ¢ vS o[Z ]0]8 S]1}v [}
U}E 0 *d% E'u U § % ES ]v -ifé (toudfpis purpment fict&é)YRlus
haute encore que cette autorité. Une fiction est, selon Vaihinger, un expédient de la
%o Ve }vi }v e o (ES ¢] O[}VV % US % 35 ]Jv E o S 0 %o
dont on dispose. Le but de la pensée dadame fondamentale est le fondement de
o A o] ]8% e VIEU ¢ }veS]Spu vsS pv }1E E ul@drelp ipE] J<u
o[]vS E% E § S]}v o +]Pv](] 3]}v ep i 3]A e S ¢ %o}e VS
«]PVv](] 38]}v } i &}dire eoime ormes valides) et les actes concernés
juu e S ¢ %o} VS VIEuU X HS VvV % puS ISE S5 JvsS <u %
(] 313vX [ *8 %}uE<u}] Jo }vA] vs E u E<p E <p 0o VIEU (]
de la «philosophie du comme si s ]Z]v Pst@asiine hypothésé comme je
o[ ] w@me quelguefois caractérisé¢, mais une fiction qui se distingue de
0[ZC%}SZ ¢« % & o (]S <u[ oo XS }u% Pv tu }18 'SCE

conscience que la réalité ne lui est pas confortfre.

182Kelsen (1996, p.34@45).
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Quand le<ritiques parlent de la norme fondamentale kelsénienne comnpgtv (] $]}vU Joe

}vS§ E E u vS o *%E]S o Vv}S8]}v (1 81}v 0O uv] & }vs < o°-vV
dire une fiction au sens de la philosophie de Vaihinger. De cette mani@st, dommun

[ v8 vV E % E&o & o VIEu (}v uvs o }uu pv (] 8]}vU o }ve]
comme un objet non }v G §X % v vsSU }lv 8§ ] v [quell@&Enorme®E& o ( ]8§
fondamentale est un objet abstrait, comme le sont aussi toutes leeautormes. Mais cela

V[Ju%e0o]<H %o ¢ <p e VIEU ¢ *}] VS pee] e (] 8]}veX y u}]veUu o]

JE A <U < 0*V Y%oE}%}e X ~ IV %S]|}v (] S1}v [ VP P
o[ 0 u vs o] }IvEE ] S]}v Stonddmentble @st plaGEeal aux cotés des
viv ¢ [ISE U S v}iv pulo]p < vVv}iEuU * E}]sSX
> Vv}Eu (}v uvso tuu (] S]}v * o}v o[]vS E% E S S]}v < 0° V

& }vv 'SE o[ o u vs o }vSE ] S8]}v v nepeutpas existerv[ A£]S %o

ve o & o0]8 o[} E E-a-diredgle]lapnoXme-est €n contradiction avec la
E o0]5 % E <«u[ o0 wlE®E8 %}€EU 00 U VS % E * VS ve 0[}E E U %o
pas pu étre E HUu}C v [pv 3§ AAJoJu¥ @ epi 3]( ve 0o u}v .
faits objectivé par la figure du Iégislateur. De plus, Kelsen dit que la norme est "contradictoire
en soi", parce que la formulation méme de la norme fait appel a une autorité plus haute que
celle du législateuCette autorité servirait a formuler la norme comme telle. Ainsi, la présence

e }VSE ] S]}ve U%! Z o[pS]o]e S]}v MU S Bu —ZC%}SZ * — %o}
fondamentale. En effet, une hypothése, dans une théorie scientifique, ne peut pas comtredi
la réalité. En revanche, elle doit partir des présuppositions constatables, pour rechercher un
résultat déterminé, qui viendra confirmer ou réfuter la présupposition. Méme si une
hypothése peut avoir une caractéristique apparemment fictionnelle (damsies <u[ oo V][ *§
% o V IE % E ¢ vS ve o E 0]S U uUu]e e po U VS cu%o %} ISE %o
A E](] E o[ 83 u u}lv °] 0[ZC%}SZ -« § 1S e}usS vp cU 00 Vv e
contradictions. Autrement dit, Kelsen doit éliminer la}&]}v [ZC%}SZ ¢« % & <M
ol o }E 3]}v o VIEuU (}v uvdo « }vw A o }ve]v ulu
—3}% €& S]}v— V[ *S %o ¢ }V(}EU PE %E&} HE - 0 % E} u S]}v v}
[VRY; * %o exceptionpendant la formulation d la norme comme fiction, on fait un
"attentat" aux principes positivistes de la production normative. Mais son but est justifié par
O eV ]85 e 5Z }JE]H * oESPUE S o P]S]u 8]}v O[}E E iuC

science du Droit.
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J. Loewenberg®  u}vsE Uuvl] E o0]E o0[}%%}*]8]}v VvSE o Vv}§]}v
% €& s ]Z]vP EU ( o V}S]}v [ZC%}SZ « U § ( pee] [ USE »
celles de la théorie artéfactuelle, par exemple
&] S]}tveU ]v s ]Zéydre @Bfidepticd® with figments, such as centaur or fairy,
nor are they hypotheses capable of verification. They are deliberate devices
(Kunstgriffg on the part of thought for the practical purpose of successful orientation
in and perfect control ovethe environment. Theoretically they are absolutely
valueless. Applied with a knowledge of their fictitious character, they will lead to the
intended practical results, but used as hypotheses, they must necessarily create
confusion and false theories, farfiction is defined as that which is both contradictory

in itself and which has no correspondence with reality (sensational flux).

% e P JoOUeSE O] *% S [HnS]0]8 %o@E S]<cp o (] 8]tv -+ o

caractéristique est central pouadentificationde la fiction selon cet auteur.

4. Normes fictives et personnages fictifs

WIHE < o vU }luu }v o] i ]J3U o A o0]]%8 [puv VIEuU E -] Ve
ISE U SV % HUS % ¢+ E H]E p }u Jw[ u 8[% E o Do]*A<ode]s

soit complétement détachée de la réalitéun ordre juridique valide doit étre dans un

ulvjupu  ((] A-dirg qde les normes doivent étre un minimum respectée ou

observée. Une norme ne peut jamais étre "fausss'la mrme est valide, elle existe, elle est

% E * V3§ ve O[}JE & X > Vv}Eu (}v uvso v[ E]v A}JE A o
une relation contradictoire avec la réalité), au contraire de certaines normes qui ont pour

objectif de régler la conduitZ pu Jv X W}uE ¢ v}Eu U pv u]v]upu [ ((] *3
Contrairement a ela, Otto Pfersmantd* dit : « La loi peut étre limitée par la constitution

comme le reglement peur étre limité par la loi, mais ni la constitution, ni la loi, ni le réglement

ni aucun autre acte juridique ne sont limités, a premiére vue, par la réalité physique ne

% HUS % ¢ ISE [ JE A o EU % }uE WBUAG]EE SEHIV(BIU] Y -
observer, respecter ou appliquer la norme, on doit pouvoir réatisers le monde ce qui est

183]. Loewenberg (1912, p.717).
184 pfersmann (2004, p.43)
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prescrit ou interdit par la norme. La norme fondamentale peut étre & son tour impossible
% E <u[ 00 v s JE]IP % * A Ee+ 0 * % Es}vv ¢ }wmdndes }v pl]3 o e
réel», mais elle se dirige vers un ordre natihqui appartient au domaine du devedtre.
On soutient une approche encore plus intégrale sur la notion de fiction et le droit, a savoir,
gue les normes avec des fictions dans leur formulation (les exemples plus courants de fiction
juridique) ne sont ps de caractere fictif de la méme maniére que, par exemple, un
personnage littéraire est fictif. Ainsi, dans cet article, on pose les limites de la comparaison
entre le Droit et la Littérature de maniere trés nette et rigoureuse. Une norme qui présente
des fictions peut étre simplement reformulée sans présenter ces fictions, sans aucune

o8 & S]}v elv ¢ veX KEU }v % puS 85 8 E o[ A]*S v e VvIEuU
o[ v8]<u]d8 U § epuES3S}Ius A « /£ U%.Dams l@ casEdd 3ficidru | v
VIEU S]A <u] 18U % E /£ u%o U <pu[pv (Jos 1%3]( }]8 !SE }ve]
celleci peut étre exprimée, par exemple, en disant que le fils adoptif doit avoir les mémes

E}]Se § A}]JEe <p[pv (Joe o P]3]u X agon, (Une bimple srddhiere §8

[ £% E]Ju & pv Z}e %o}dE& pv  PHSE X D ]Je }v Vv % US % » ]E 0 L
objet fictif comme le Minotaure ou Sherlock Holmé¢ ~Z @&o} | ,}Jou « v % pus FAEJ*sS E <
tant que personnage fictif crée par Conan DoylaisMa norme dite fictive peut encore exister

Juu VIEU U v o] E e¢ v3 pAE ulues +3]vS]JE -+ 5§ A o0 ulu e« ve
formulation normative. Certainement, la formulation normative sans le recours a la fiction
contraindrait & des changemesntcourants et importants, rarement envisageables dans les

} ¢ § 0 § AES 0}]X [ *8 % E ]* u vs % }]vs <u] o P]SJu &
juridiques. Or, le méme Otto Pfersmann (2004) dénonce le caractére arbitraire de cet usage,
quandilnieo[ A£]*S v e (] 8]}ve iHCE] J<H * %o}p& (Vv E 0o SZ « U }v

o (] 8]}vv o]8 B E}]S }luu pv StusSX WIpE CE v(}E €& Vv3iSE

(JEupo 8]}v VIEU 3]1A % €& o ] ]+ + (] 8]1}veU landepss ]85 & of v
fiction juridique selon laquelle "Seules les femmes ont accés a cette piscine, le-nagjaer

est une femme au sens de ce réglement":

ve O[] £ u%eo0 0 %]* Jv U ]Jo Vv[ S % * ]S <u[MVv Z}uu *3
simplement que, au cas ou il existe un maftegeur du sexe masculin, cette
personne doit étre traitée comme une personne du sexe féminin au sens du reglement
delapiscinedeEZZZU v [ USE « 38 GEu *U ]Jo op] 3 % Eu]e % V

Le méme résultat aurait été obtenu, si le reglement avait dit

185Voir aussi GuerrieR004.
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NW ~ pgo ¢« 0o ¢ (uu ¢ e}vs u]e s vVve S35 %] Jvndgeuro[ £ %S]}Vv
en charge de la sécurité des pennes et des installations.

KEU Jo [ P]S ¢ Ju%o u vs [pv MUSE (}Eupo S]}tv o ulu v}
technique.!8®

Concevoita fiction comme une technique signifie la concevoir comme un outil pour le Droit,
O u!lu uv] & <«u[ ouil pous lguRhysigue ou la Chimique. Mais le probleme
S < 0 VIEU (}v uvi o Vv % US ¢ %E&  vVSE E [ USE ( }v «pu

nous contraint & poser cette rorme» en dehors du systéme normatif.

5. Ledictions ne sont jamais des nares, lesnormes ne sont jamais des fictions

ve 0 }v3 /ES U %}e]3]A]eu < o0evU <pv o] u8 uHE 13 <p 0 vV}
une fiction, il parle donc de la fiction dans le sens vaihingérien. La norme fondamentale, et
elle seule, possede degvSE& | S]}ve ve o (Iv]s81}v ulu U % @as «u[ oo Vv
VO *vVve [pv 8§ A}lo}vd E oX &3 E 5 E]*8]<p V}ige % Eu
avec des prédicats destinés aux propositions. Une norme positive ne peut pas avoir de
contradi $]}veU % E <p[ 00 8 e po u vd A o] U S viv AE ] }Iu ( pe
norme fondamentale est surtout une construction théorique, une "construction auxiliaire de
la pensée", et se destine aux propos théorigues de la science du Droit.
En cesens on doit comprendre la norme fondamentale comme une figtiour le Droit, car
le Droit luiméme ne peut pas contenir des normes fictives, marquées par des contradictions,
* 0}v o< }v %S]}ve s ]Z]lvP E 8§ < o+ vX > v}dBéevdrsMa u vS o V|
E o]8 e }v pul]d ¢ Zpu Jv *U 00 <3 JE]P A E- 0o[]vs PE]S o[
[MVv VIEU ipE] J<p }IS!SE } » EA }Hu % %o0]<p ve o E 0]53
norme qui prescrit ce contenu continue a étre une normmeais la norme fondamentale est
*S]v o A o] ]s O[}& E }uu pv S}pusSU § 00 V[ *S %o * — %o %
hv v}Eu (}v uvd o Vv[ % * 33 ulu €& o 3]}v A o0 u}v Su ol
dépend pas de son efficacité. Salidité est une fiction, et se trouve dans le champ de
O[Ju%e}ee] 0 X

18%pfersmann 2004, p.54)
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Conclusion

>[Juu ve SE A Jo < 0V %}UE }VeSEU]E pv 8$Z }E] —%pE —

le domaine normatif en général) a parfois rencontré des probléemes internes tout au long de
ses écrits. Kelsentui!'u v[ i u ] Z *]8 0 « E A ses@hesés. |l yam@aieP E

eu des moments ou Kelsen a changé radicalement ses approches sur des problemes pertinents

o S$Z }E] U E}]SX [ 8§ e o <p U }v Ev vs J(( & vs§ -

kelséniennes, on peut bien identifier des "pha%dans la pensée de cet auteur.
De méme pour la notion de norme fondamentale. Cette notion, probablement la plus discutée

et attaquée par les critiques de Kelsen, est analysée et défendue ici comme unegdaiion

le E}]8X  %opeU }v }ve] E pee] g ve 0 (E}E %1+18]1( Jo V[C

fictions normatives.

Dans la présente analyse des caractéristiques particulieres de la norme fondamentale, un des
aspects les plus importants est la différenciatientre les normes et les propositions qui les
décrivent. Cette différence nous a permis de reconnaitre dans la norme fondamentale (en

accord avec la lecture kelsénienne de Vaihinger) quelques caractéristiques des propositions,

~

telles que la contradictionAp <p o Vv}@Eu (}v uvd3 o <50 & sposd 3 [pv

«réeli & [uv 8 A}lo}vs (] 81(X

Ve 33 % Ee+% S]A U }v o}E&e }ve] €& o0 Vv}S]}v (] 8§1}v
artéfactuelle pour la comparer a des fictions liiées, en montrant que les normes ordinaires
ne peuvent pas étre comparées a ces fictions. Ensuite, on a analysé la notion de norme
(}v uvs o }luu ZGC%}SZ « X v (( SU ] }v }ve] E o[ Vv 0Ce

(7253

*IHe C

gue simple présuppositiondu légis WEU }uu o0 u vS <pu] V[ *S %o * % E » v v
iHE] J<p U }v % psS v}sS E pv eJulo]sp A o V}S]}v [ZC%}SZ

] v381(] S1}v 8 Vv (]85 Juke@E}% E U v E ]e}v o[ ]S v
modelent la notion deorme fondamentale elle posséde des caractéristiques contradictoires
avec sa propre formulation. Le constat de cette erreur a conduit Kelsen a la théorie
vaihingérienne du "comme si", et a la conception finale de norme fondamentale comme
fiction.

Onagves § <<y o] %% E} Z < 0V o VvV}Eu (}v uvsSo
contradictions, une fois insérée dans une science avec un propos pratique bien défini, est

"autorisée" par la théorie de Vaihinger. C'@stlire que selon cette théorie, seule lamme
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fondamentale peut étre considérée comme une fiction Iégitime, et non pas les autres normes
o[}E& & X

Finalement, on conclut que la notion de norme fondamentale comme fiction est appropriée
aux propos de la théorie kelsénienmmour le E}]SU E attejntoson objectif de
justification du systéme juridique en tant que "séparée" du droit, ayant le propre droit comme
} i 8X Kv e}us] vs v }uSE «<u[ B pv Vv3iGEu O[}E& E :%o}*]S]1( vV %o
o[}v Ju%E v o (] S]}v }uu @Ev(uB/aMa4 ~dZ}u eelvelU }v o[ %o%ol]
v e+e¢]§ o[ ((] 18 Vv}Eu 3]A X
Si on comprend cette notion comme un outil méthodologique qui présente des
caractéristiques contradictoires pour expliquer par supposition ce qui ne peut pas étre
expliqué dve o0 & 0]8 ~s ]Z]JvP E+*U }v ¢ %% u] °*HE O (]S <p 0 ¢
peuvent pas avoir de contradictions. La constatation de la présence des contradictions dans
la formulation de la norme fondamentale, parfois considérée problématique, estaien f
précise. Cette présence ne viole pas les processus scientifiques qui sont réalisés par cette
«norme». Par conséquent, les contradictions présentes dans la formulation de la norme en
tant que fiction permettent de légitimer les démarches juridigueshaxeau de la science du

E}]SU % }pE o ipsS](] S8]}v o A o] ]3 o[}E E Vv}Eu S]( ve *]

[ S e¢¢ v8] oo uvsS o (}E&upo §]}v o VIEu (}v uvs o }uu pv

%0}e*] o o[ A£]*S v o P]S]juridigygiposttiCeS u
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Kelsen contre les fictions dans le Droit

Juliele Maria Sievers
Université de Lille 3

UMR 8163%avoirs, Textes, Langage)

La notion de fiction est normalement considérée comme un élément Iégitime non seulement
dans la Littérature, mais aussi dans le domaine normatif, surtout le Droit, depuis les exemples
bien connus dedictio legisdu Droit Roman. Pourtant, une analyse comzent le statut
ontologigue des normes dites fictives révéle quelques aspects que nous permettent dire que
o }ul]v v}IE®u S]( v[ *S % * pv }vsS A£S o0 P]JS]Ju %}uE o (] $]}tvX
la notion de fiction dans le contexte du positivisme@E] J<u , Ve < 0o vU A o[} i §]
de démontrer que aucune des normes juridiques positives ne peut pas étre apfaltecs.
On se servira de la notion de norme fondamentale, une fiction selon Kelsen, pour démontrer
que la fiction doit étre vuedans ce contexte, comme un outil méthodologique pour la
Ju%e E Z vellv o[} i§ [pv <] Vv U S }lv u}vsSE E pHeoe] <u[ p W
notion de fiction ne peut étre appliquée directement aux normes. Ainsi, on utilise la notion de
norme fondametale comme une fictiorpour leDroit, pour attaquer la notion de normes
fictives. Cette approche éclairera aussi la propre interprétation de la notion de norme
fondamentale comme une fiction selon Kelsen, puisque cette notion est la cible de plusieurs
critiques, certaines desquelles on essayera de répondre dans ce texte. On conclura que la
fiction, en tant que technique juridique, ne peut pas étre au méme temps un objet du Droit,
et que les normes ditesfictivesi }vS [ ]Joo pEe+* 0o u!u <3 §ueStohteSles}P]<p

autres normes juridiques.
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Introduction

>} i S]( S £AS [ *S [voGCe &E o Vv}S]}v VIEU (}v uvs o
ve 0o §Z }E] , Vo < 0 vX Wopue % E ]* u vsU o[} i 8]( -8
positivisme juridique deKelser®” v % Eu § % * o[ A£]*S v VIEuU « (] 8]A U

norme fondamentale ne fait pas partie du Droit, cést ] E ] JU H JE% e vIEuU S]( [uVv
Apres présenter de maniére générale la notion de norme fondamentale, avec les

caractéristiques dnnées par Kelsen, et que sont conservés a travers tous ses écrits, on

e C E [ voCe E o 35 3us }vs}o}P]«p o VvV}EuU (}v uvs o <}
théorie artéfactuelle de la fiction (Thomasson, 1999), pour montrer que la norme
fondamentale e ] v [ }E A o Vv}§]}v (] 81}v *}u8 vp % E 3

]J(( & uu vsS e v}iIEU * H *CeS U iHE] J<u X > %o E} Z o SZ }da
- EAJE * % }UE o ( ve  [Hictionnklle pus [E}roitv ®h analysera

aussi les principaux problemes avec la qualification initiale kelsénienne de cette norme

}uu pv ZC%}SZ ¢ U }v %S]}v e}puo]Pv % & of[]v(op Vv [/u vvp
analysera les motivations qui ont conduit Kelsen a la conception finale de cetteercomme

uv (] 8]}vU e}pe o[]Jv(Oopn Vv 0 %Z]o}*}% Z] , Ve s J]Z]JvP U %o}
ps]ol]e % & < o* vV e[]Jve E % * Vve o }u]v v}IEuU S](X 8§ E vV
est actuellement la cible de certaines critiqguesgleslles on essayera de répondre dans ce
texte par le moyen de notre théseaati-fictionnelle i % }uE o @E}]SX v(]JvU o vi u % E]

§ AES S % E » vS E 0 SZ o <p o Vv}3]}v medadEle (] $3]A V]

Droit, et on soutiendth cette thése par le moyen de trois principaux arguments.
Premierement, une analyse du statut ontologique des normes et de la norme fondamentale
selon une approche contemporaine, a savoir, la théorie artéfactuelle, nous montrera que la
norme fondamentalea les mémes caractéristiques ontologiques que les objets fictifs
littéraires, par exemple. Par contre, les normes juridiques ne partagent pas ce profil
}Jv3}o}Pl<u U Ap <p[ oo » }]JA vE A} E SIHi}uEe pv  }EE *%}v Vv
actuel, et quecette actualisation de ce qui est prévue par la norme affecte et modifie tant la

E o] Hu}lv }uu  pee] o] § 85 M eCeS u V}EU S](X HAE] uu vsu
v}sS]tv (] 81}v « o}v , ve s ]Z]JvP &€ ~o[ usS pE }E]&*$desau vS }ve] (

187 pour une description du contexte général du positivisme juridique, voir BOBBIO, 1997 et
BARZOTTO, 1999.
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formulation de la notion de norme fondamentale comme fiction) on éclaire un aspect suivant
JM 0] % E 0+ E]S]cH < o0evU + A}JEU <p o0 ipéEg}v 5 pv o
dans le Droit, qui ne fait pas partie du Droit, maissguilementsertau Droit, comme un outil
méthodologique, scientifique, et toujours extérieur. On se servira encore de la notion de
norme fondamentale kelsénienne comme une fiction (porteuse de contradictioms) le
Droit, bien contraire aux normes juridigs, que ne peuvent pas avoir caractéristiques
contradictoires, pour illustrer cette approche. Derniérement, on analysera une importante

E]8]<p }v E&v vS 0o v P S]}v o[ £]*S v e VIEU * (] S]A ¢ %o} p
comme globalement fictiveOn essayera de répondre a cette critique avec le méme argument
utilisé antérieurement pour renforcer notre these en défense de la-fictivité du Droit, en

U}VEE v3 0[]V %3S 8]}v e VvVIEu s+ p E 3§ E (] 3]A <« o}v o 3Z }a
deo v +¢]3 o[ 3p o]* 8]}v  ve 0 u}v Sp o <u] 8 %o E A
iIWE] J<u %}UE <pu[ 00 %op]es !SE %% O Juu VvIEu A o] 3 (
aussi quelques autres points faibles de cette critique a Kelsen. Ces tres pigncipaux de
VISE EPpu vsS S]}v e E}VS cp((]® vS » %o}pE& o E (p- 0 %o}ee] ]O]

et de ses normes comme fictifs.

1. Premiére question quelle est la référence des normes ditedigtives» ?

Dans cette section on analysera Iv}S]}v VIEU (] 8]JA e<}pe o] %% E} Z o]
artéfactuelle de Amie Thomasson (1999). Cette approche est destinée surtout au domaine de

la littérature, mais on essayera de montrer justement que la norme fondamentale fictive

proposé par Kelsen (u %o }LES vS V[ *8 % ¢ pv VviEuU pn E}]Se o0 « ulu o
ontologiques que les objets fictifs de la littérature. Gastire, la norme fondamentale est

aussi une fiction selon la théorie artéfactuelle. On démontrera ensuite que les normes

juri J<pu e p E}]S VvV ] %S VS %o e §§ §Z }JE] U 8§ «pu e VIEU °*

traitées comme fictions.

% v vSU }v v oCe & [ TE& o Vv}s]}lv viEu (}v uvs o

proposée par Kelsen.

[7p3

(ON¢}

1.1 La norme fondamentalecaractéistiques et fonction
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> (}v §]}v o0 VIEuU (}v uvsS o 8§ (}v & 8§ iues](] €& o[}&E
un systeme des normes positives. Elle ne se dirige pas vers une conduite déterminée, elle ne

prescrit pas une sanctiohV.e}v } i S S o[}E & Vv}E&u rsthptu!u U }luu p

d}pus (}]°U %}pE ] v }u%E v E o V}S]}v ineS](] S1}v  [uv }!
essentielle la différenciation basique entre une norme et une proposftiodne proposition

sur la réalité du monde est dite vraie quand elle est confirmée pambyen de notre

A% E]v X DJ]Jeo VvIEU V[ *S % * uv V}v O[!'SE U 00 V[ *S %
réalité, et ne peut pas étre vérifiee dans le monde de la méme maniére. Tandis que la

% E}%o}e]S]}v ¢S o[]e*n [pv 8 ofheve Upv VEEU A3HIvE X 0} E-L
VIEU V[ 3 % * AE :Jelle}peut direeseulement valide. La notion de validité est

ee v3] o0 u vS 0] o[ £]+8 v :ddwmorme est validE si elle existe dans

HV JE E Vv}Eu $](WHE <Huoo V[ *3 % A o] V[ %o e VoW ] O
% * A 0] U 00 V[ *8 % « puv Vv}IEuU X

Alors, si on veut discuter le statut des normes sur un point de vue logique et métaphysique,
}v 118 voCe E [ }E o0 ¢ E o 3]Hamenadalet laoConstittion. (} v

> ipue8](] 8]}v [mv Vv}Eu ]Jv ]JA]l p oo 3 (]85 % E o[ £]*8 vV [
ve 0[}E Ea-dire,de pufe est autorisé a créer une norme individuelle dans le tribunal

e[]Jo 8 e}usS vy % Eune[ndEie Plus génfrale correspondante. Cette norme

Pv Eo 3]vde Ao]]3 ip3]l(] % E o[ £]*S v [Mv VvIEu Vv }CE
E PE ¢ }VvS]VH ipe<pu— 0 }ves § §]}v ¥ gGVESE U]}y ppv BE pd
commune de }v(}v E o Vv}Eu (}v uvs o A 0 % & u] E }veS]Sus
parce que la validité de la propre Constitution dépend }& [pv Vv}Eu h%gaipe Z ps
rend possible sa conformité au systéeme comme un tout. Grace a la présupposition de la norme
fondamentale, le contenu de la Constitution peut étre considéré comme valide et obligatoire,
vu gque la Constitution est déja un document concret élaboré par les hommes, et telld «$
pas valide en ellenéme. Elle est valide en appel a la norme fondatale, qui est présupposé

Juu A o] § Juu o }v ]8]}v [ AE]*8 vV e USE + VIEU - o[} E

fonction de la norme fondamentale est, comme on a déja dit, de donner les conditions,

188 Une discussion plus détaillée de la justification dans le domaine normatif est dans ATIENZA, 2003.
18 Pour une discussion concernant les relations entre la validité de la norme individuel et la validité de
la norme général, voir CABRERA, 2000.
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[ 33E] U E 0 * % }UA}]E+ %o} Gow soriterpidtation patda}$d&ende du
Droit. Kelsen (2005, p. 170) dit

> Vv}EuUu (}v uvsS o V[ *S % » E Ve uv. % E} pCE
% E pv }EP v & S pE @Ecppane laormrme|[ ¢S %o
juridique positivet valide pour avoir étéréée de telle et telle facon

par un acte juridique, mais elle est valide pour étre présupposé

comme valide et elle est présupposé comme valide parce que sans

cette présupposition aucun acte humain pourrait étre interprété

comme un acte juridigue et, sp@ement, comme un acte créateur

de Droit19°

On voit clairement par ce passage le caractére essentiellement pragmatiqgue de la

norme (}v. u vS§ o W o0o0 }18 'SE %o E %o %o} %0 E <u[]lo Vv[C %o
ineS](] & o[}E& E }uu yevégimeEanglanorire fondamentale, la science

H E}]S V %}UEE ]S % » VvV OCe E S ]JvS E%E S E o[}E E ipE]
o }tul]v ] vVv8](]«u 0 IHE]*%EP v <<p o SEINA o E oo E

fondamental.

Ainsi, la probable formulation de la norme fondamentale est de cette facon liée a la
Constitution dont la validité est lIégitimédes différents ordres normatifs ont des différentes

normes fondamentales, et chacune de ces normes Iégitime une différenteifdtos. Ainsi,

dans le cas dont une Constitution est supprimééo & pv € A}opsS]lv }u v Ipu% [ § ¢
exempleto v}E&u (}v uvS8 o ¢35 pusS}tu SJ<puvs ZvP U % E <«u[ 00
HV VIMHA 00 }ve3]3us]lvU <p < «pAvec]dne noueflevCinstitutdon, le

fondement de validité de tout cet ordre normatif doit, selon Kelsen, aussi changer.

%0 Dans laversion en Portugais™ norma fundamental néo é criada em um procedimento juridico por
um 6rgéo criador de Direito. Ela ndd éomo € a norma juridica positivievalida por ser criada de certa
maneira por um ato juridico, mas é valida por ser pressuposteo valida; e ela é pressuposta como
vélida porque sem essa pressuposicdo nenhum ato humano poderia ser interpretado como um ato
juridico e, especialmente, como um ato criador de Direito.
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1.2 Une approche qui peut donner une réponse: la théorie artéfactuelle

Les caractéristiques particulieres de la norme fondamentedas renvoient a la théorie
ES ( Sy oo o (] 8]}vX }v U }v «}usd] vs <p U [ }E A
fondamentale conserve encore son caractéere fictif, différemment des autres normes du

systeme juridique positif, qui ne peuvent absolumétre fictives.

La théorie artéfactuelle se dirige vers le domaine littéraire, pour analyser le statut ontologique

e} i Ge CEE 8+ E o+ % E 0+ U PE+ < "HAE - 0]38 E ]E U

romans, par exemple. Si alors on applique cektéarie au contexte normatif du Droit, on

peut faire référence a la norme fondamentale comme un objet dépendanstantde la
Constitution, de la méme maniére que les personnages sont dépendants constants des
exemplaires publiées du roman en question. D&n®roit, chaque Constitution doit étre
soutenue par une Norme Fondamentale et, de méme, aussi chaque Norme Fondamentale doit

o[ E ¢« E puv }veS]SpuSJIvX A~ p( <p o VvV}EuU (}v uvs o v ¢f

cette Constitution, mais aussi atowt[}E E <«p] 8§ v EE] E X Kv % ps ( ]E

v§E o Vv}EuU (}v uvso S o }veS]Sus]}v uv] & ]E §
toujours un systéme graduel, dont la validité des normes est -Hthf@endante. La
Constitution peut existersas o0 v}@Eu (}v u v3 o U u]e [ *8 ¢ po u vs A

§§ Vv}IEU <<pu 0 %E} PE & S8]}v [Mv } pu vs }luu
justifiée juridiguement. De cette maniére, on peut accéder a la Norme Fondameniale
seulement ce documerdncré dans le monde actuel, et produit par une activité humaine, qui

P Pv 0o <8 35us }vesS]Sus]tv W o v}IEu (}v uvs o U 8§

%0

(V)3

)

E

C

of

<

HE 3 O[}E E %}pE A}JE 8§ & o0 P]sJuuvsd A o0 <}us]v

Dans lalittérature, la relation de dépendance entre le personnage fictif et son auteur est

appelée une dépendanchistorique W o[ u$ HE& «p U ve pv ujlu vs }lvv U

personnage, et cette personnage peut étre dorénavant reconnu et identifi€ méme sans la
présence de son auteur, aprés sa mort par exemple. Or, la relation entre la Norme
Fondamentale et son auteur est un peu plus compliquée. La norme fondamentale doit étre
E }vVH % E 0 %o Ve IiHE] J<H %o}UE <u 0 CeS udigues o[} i §
Alors, cette interprétation est conditionnée par la présupposition de la norme. Alors, la norme

doit étre supposée dans la pensée juridique toutes les fois que le systéme est interprété. Alors,
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la norme fondamentale est toujours considérée parld vS](]J<p THE] J<p U u ]e V[ 8 %
op] o[ ps pE&E 0 VIEuU X »po pv uu E p E}]SU pv spi § ps}iE]:
ulu pv VvIEu (] 3]A Ve O o Ve o VIEu (}v uvd o X o0o}E-U
juridique que reconnait lanorm }uu o @& eposS § [V S (] S]( o A}o}vs

compétent. C'est-dire, la relation entre la norme et sonadteur» est historiqgue, mais dans

le contexte dont la norme est considérée, le contexte de la science du Droit, cette norme a

une dépev v }veS§ v8 v B o S]}v 4 ¢ ] v3](]J<n <pu] o }v }]S }uu o

§ (] 8]1A A}lo}vs [ uSEU]X

WIpHES vSU Z «<p E}EU &}v U vVvS 0 o E - Z <U 1(( & vs }
Z <p *Ce+3 u v} E&u-&dieX chagué Condtition demande sa propre fiction de

VIEuU (}v uvs oU Ve O U}u vs o[]vS E% E S S]}v ipE] J<pn X

% E} o (}Eupo S]}v 0 VIEU % pS [ v}v OFdditobsdivex o+ vU }ulL
le contenu de cette Constitution. De cettemaniére, toutes les normes fondamentales

% MA vd A}]JE o ulu (JEupo 3]}vU & 8}us v ¢ E e+ vd Z v
respective (et seulement a elle). De cette maniére, on peut considérer une norme

fondamentale seulement par rapport & une Consiiatspécifique.

> e USE ¢ V}IEU ¢ ipE] J<H * V[}VS % ¢ 0 ulu E S & (] S]( <p o
Cette affirmation est beaucoup plus facile de soutenir si on considere les conceptions de

s 1ZJvP ®U % & A& u%o U <u[}v vooCu@Ee Vel JUuSoXE[SES [ Jv}sS & |
s ]Z]vP & o[ uS Y& <p] < o* v (1S %% 0 S}Ui}pEe <p v Jo SE ]S

a la théorie artéfactuelle, on peut donner aussi et déja quelques arguments pour maintenir la

thése de que les normes jdiques positives en général ne sont pas fictives.

1.3 Une piste pour la réponsenormes juridiques doivent étre aussi efficaces

En relation a cette théorie, proposé par Amie Thomasson (1999), on comprend que les normes

ont les mémes caractéristiques queele} i S¢ (] $](* ~ }uu 0 ¢ % Ee}vv P ¢ [uv C
policier, par exemple) les normes positives sont aussi comme deabgtract artifacts

dependent on literary works and created by authors(p.148). Les normes sont objets

abstraits dépendantes du corp doi, et elles sont créées par une personne autorisée a le

faire. Mais cela ne signifie pas que les normes sdatméme chose encore que les objets
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fictifs, c'esta- |E U <u[ 00 ¢ *}vS pee] e (] 81}veX > ¢ Vv}IEuU * ipE] Jcu

caractérisff <t ¢ Vv % OHde <U[ U%! Z VS &S Ev] & ] vs](] S8]ivX

Les normes juridiquesgagnenti o[ A]*3 v [uv ( }v S8}uS % ES] po] & X 00
0O * Ve [uUV S % Ve ~ }juu O ¢ % E&e}vv P ¢« 0]38 &E ]E U 0 ¢ }
maiseoo * }]A v3 ISE pee] 0 ¢ ve [pv 3 A}o}vd ~ }uu o0 ¢ Ju%o

acte doit étre objectif, c'esé-dire, il doit étre réalisé par un sujet neutre, autorisé a créer la
norme, a la rendre ainsi obligatoire a ses destinataires. Leguggeles normes individuelles

dans le tribunal, le législateur crée les normes généralesahups de lok!°%

0}E+*U 0+ } i 8¢ (] 8]A ¢ *}v3 Jeep » [mebtal state%e. La ndfméu h
(}Jv uvs o 8 pee] 0 ¢ ve [uvréediU S%o%wepeh[puv § Alo}vs (] &
[ 8 e 0O <M < 0*V e % EuU S ]E <«u[ oo e %o E} % E
<u[}v v oCe E vep]Ss X KEU Jo ]S o0 ig*S uvsS Ve 0 %Z ° LI
majeure est de bien direncier les normes des propositidfs! Donc, cette affirmation ne
e E ]85 % * PE Spu]3 U v] v bA %}uE % ES3] < oevX /o ]38 ]V
vIEuUu <«u[ oo S JvSE ] S}JE U ¢ ve }lu% E}u SSE S}ue o ¢ }v
positif. Et pourtant il doit appeler la norme fondamentale encore de norme, parce que les
VIEU » ipE] J<u » O[}JE E Vv % pHA vE ISE ipS3](1B e« <u % E
Concernant les normes juridiques, crées par un acte de volonté objectif, on ne pedirden
de contradictoire, de sa vérité ou de sa fausseté. En fait, dans le contexte du positivisme
juridique, le mot «existence» a un sens tout particulier pour les normes. On ne peut ni méme

les appeler ciormesi <pu[ % E * o E o] §])pvocédsésiBour soneexistence

normative, c'esta-dire, pour sa validité.

0}E-U v }vs AES 0 SZ}E] &S ( Sp oo U-s]}v Ju%E& v o
[uv 1< }u @&eéférentiel, on croit avoir encore des arguments pour soutenir &séhde

<p U }vEE JE uvsS o0 >]88 E SuE U o[} i 8§ nu E}]S v[ *S % * (] §]

1.4 La réponse la référence des normes juridiques est donnée dans son application

dans le monde actuel

PIWIHE pv &£ o0 Vv3 Vv oCe 0 }v %S]|}v 0 % E} pu 8]}v vIEuU §]A
pouvoir chez Kelsen, voir BOBBIO, 2008.

192/oir KELSEN, 1996.

WWIHE pv  E]8]«<p o[ u3}% E} u 3]}v vIEu 3]A < 0 VU A}JE ZK~AMU 1
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Les normes expriment une prescription, elles disent que quelque chossedpitsser dans le
monde™®4, et que si cette chose ne se passe pas, alors une sanction doit étre appliquée. Cela
s Jv J(( & vS ]E <U[UVv  Z}e ¢ %o ¢+ E vetoduidey X ¢  pA
@fre et cdui du devoirétre t sont irréductiblesget on ne peut pas traiter les normes de la
u'u u v] & <u[}v SE ]S o0 ¢ Vv}Iv e« «u’®E Mais ses]deux domdines
gardent encore autres types de relations, selon Kelsen. La norme doit toujours avoir un
« écho» dans le monde vers ou elle diige. Cela veut dire que la norme doit étre efficace,
elle doit étreobéit par ces destinataires, ouv }@E o0 ¢ v S]}v <u[ 00 % E « E]S }]
appliqué par les organes prévues. Cela ne veut pas dire que la norme peut étre réduite ou
encore déduite gpartir de cette conduite factuelle. Quand une norme est appliquée ou
observée, les deux domaines expriment le mém@nteny concernant une conduite
déterminé, et alors sont les contenus que sont correspondants, et pas les modes
[ A %o &% <]}V

[ *S \nesans «ratique» que la norme a des rapports avec le monde. Cette affirmation
V. % Eu s v }E ]JE <p[}v %o}pEE ]S SE ]S EKasenvguliEu * }uu
]E <Ju%o u vs <u[]Jo <8 Jvus]o S ulu JE&E S]}vv séti&Ea & pv v}d
observé par personne. Les référents de ces normes dans le monde actuel sont ainsi des
conduites qui ont été ou qui seront conformes a ces mémes normes;a&tist, le contenu
de la norme, qui trouve une correspondance dans le monde. De cette i@ani@ o[ %0 % 0] S]}v
[Mv 0}] E Ao Vv ¢}« A E]J(] 8]}v Vve 0o u}v Su oX o ulu
qui autorisent un sujet a effectuer une opération interne du Droit sont constatées lors de la
E o]e S]}tv §8 }% & S]}vXeD%E w vBlU &Z}v[ <u JE <u[pv } i ¢
fictif, par exemple, le personnage Leopold Bloom, est vérifié dans le monde au moment des

célébrations du Bloomsday a Dublin.

Bref, on peut dire que toutes les normes sont en fait limitées par la modalitépdgsible»,
ule o[Ju%}E&S vS possiblep dudDrdit positif doit toujours étre actualisé dans un
&S ]Jv ulu v8X hv }v A& u% o Ipiséche», connue aux Btas Unis des

années 20. Au Brésil, et aussi dans autres pays, une it@isinest destinée aux conducteurs

9> v}Eu -3 e pomraifde, selon Kelserelle a aussi un caractémbligatoirea cause
[18E % E} ]88 % E 0 iUP X WIHE pv ] pee]}v %ope }u%o § U A}]E <
195 Sur le sophisme naturaliste, voir HUME, 2000.
196 Voir la discussion sur le substrat indifférent mode, voir KELSEN, 1996. Pour une autre approche
sur cette méme question, voir HARE, 1996.

186



A}]SHE X WINES v3U 0 u veg  []Jve% S]}v 0 % ES + %}o0
o[} » EA §]}v 0 VIEU %}UE o0 ¢ ]S}C veU S }v % psS ]JE <pu[ HilpH
perdu sa validité a cause de la pemke son efficace. Cependant, ldok seche» original des

§ e hv]eU <pu] % E&}Z] o ( €] S]}vU o }luu E U o SE ve%}ESU
de boissons alcoolisées a perdu complétement sa validité par abrogation, par un acte
juridique, 611U pe  Hee] o u v<y [ ((] X Kv % ps ]JE U }v U
normatif exerce une interférence sur le monde actud# monde actuel est changé a partir
des normes, mas le domaine normatif est aussi changé a partir des faits. Tquefoéspeut
dire le méme des objets fictifs, vue que la fiction est essentiellement détachée de la réalité du
monde actuel. Méme si une histoire peut parler avec beaucoup de vraisemblance sur un
événement réel, cette histoire ne se destine pas a changelogge chose dans la réalité. Cette
dynamique concernant la relation constante entre les faits et les normes est une

E S EJ]*S]<p <p[ U%! Z o[]ve ES]}vV o[ 0 u vs o (] S]}v wveo

[ *S <p U ¢ ve 0] Spu o]¢estpossible selon le devadtre danso [ ! SdBns le
monde actuel, la norme perd son efficace, et alors elle perd aussi sa validiteg-diest elle
V[ £]*8 %opsX o0}E-U o Vv}3]}v A o0]]5 VvV}Eu 3]A }juu C v§

[ ((] ]ansle monde actuel rejette pour smiéme le caractére fictif. Pourtant, si Kelsen

v }18 o viEu (}v uvs o Vv I3IE }luu pv (] S]}vU [ 8 % & <l

norme dans ce seds.

1.5 La norme fondamentale ne peut pas étre efficaaalle est une norme dmpossible»

HEE % }]vS Ju%ke}ES vS <u] }]13 !1SE E] A u vs u vs]}lvy [ *S 0o (

Droit doit étre pleinement séparé de la science que le décrit. Cette affirmation répercute

directement sur la question des possiilie [ %% 0] S]}v o Oo}P]«<p SE ]S]}vv
VIEU *X }uu o V}EU 8 S}Hi}puEe+ 0 +* ve [pv & Alo}vs ~}i
% E}%}*]8]}v 8 0o e ve [pv & % ve U < oe v SE}UA TR

§8 3 E o] ‘'u WPBE4} }JeFE o0 ¢ }lu ]v - o [ -&t(E, irré&luctiblesA } |
et incomparables. Le domaine du Droit est le domaine prescriptif des normes valides. Le
ju ]v o ~]v H E&}]S ~o tu ]v 0 SZ }E] %oE&}%o}e %0

domaine des dscriptionssur leDroit, des descriptions vraies ou fausses sur les normes
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A 0] *X 0}E-U o[ £]}u <pu] %}* o J(( & v ] 8]}v VSE « UAE }
v P §]}v Il o v] vv O[] %% 0] 38]}v plaBgipse TraditomelleE u o

Dans ce contexte, Kelsen reconnait déja quelques problemes (simplement apparents, selon
lu-u'u  <u] » & o] v3 A 0 (}v S]}v S O[]Ju%e}ES v o VvV}Eu |
exemple, si on compare les deux énoncés suivants, du domaine mofal assisteras ton
semblable quand il en aura besoiret «Tu mentiras toutes les fois que tu le jugeras utile
la théorie de Kelsen indique que seulement le premier énoncé exprime une norme valide.
Cette these se justifie parce que la recherche pour feément de la validité normative,
* 0}v < 0e vU A]e S}Hi}uE+ o £]*3 Vv [uv V}IEuUu Vvs8 E] uE U 9
E Z E Z }]S [ EE!S E vVve pv -u}@Euo <plMf BSEoou3](] U <pu]
tient sa validité comme évidente. La idité de cette norme ne se fonde pas dans la validité

[uv Vv}EuU Vv }E %ope P v E o Uregressup ad ihiimjiiyman$ hopre
exemple, la norme d'u assisteras ton semblable quand il en aura besoif ]S % E 3] [V
encadrement normat{ <p] %o U8 vipge Pu] & ipge<u[ pv v}IEU Fu%o £ § P
« Aime ton prochain comme tahéme i X WS E u vSU o [MwtentEsddutek les fois
qui tu le jugeras utilei v % WS % ¢ !SCE & }vvpg juu (]* vS % &S] [V

normatif, qui doit remonter & une norme de validité évidente et pleinement reconnue.

Autant que le point culminant de la recherche pour la justification juridique, la norme
(Jv uv3 o Vv % U3 % * A}]JE o u'u E §E ««pu S}y « 0o+ u3E
Si la norme serait formulée de mani&standard elle aurait aussi le besoin[d$ E -méme
justifiée. Donc, la norme fondamentale gagne un statut différencié, elle est placée dans un
VIA H Z% VIE ul<p [ v E 0 3]}W ol ip8|Y{EEEEO[ vs u O viIEu
}vv v8 of[pv]$s H *C*S u U o Vv}Eueulghentuisupposee paslessujet
Ju% 3 v38X 00 3 0 e ve [pv & Alo}vs (] 8](X o A us 1E
congue comme consciemment crée par le sujet compétent comme une norme fictive, avec un
propos particulier bien défini. Cette normetampossible parce que sa propre production
Jv J<u  pv EE UE 4 ulu vs 0 %o (E Jamosmée vondlamentalp @&eu
E }]S5 % * 0o o0 P]S]Ju S]}v hawe iVi@uipRopMt S % * US}E]- 0 % E
Danscesenselledoitétrege] & pv (] S]}vU % E <u[]o *8 Ju%o}ee] 0o } ]C
MV VIEU <d VvV (]85 % * % ES] [MV ¢eC*S u U <u] 8 ¢ Ho u vS ou%
avec un propos méthodologique extéur aux démarches du Droit. barme fondamentale
v[ 8§ % nopwe a obéir, mais seulement uapparatus<u[}v E P & }uu Vv}CEu
~(] 3]A ¢ %}UE % }pA}]E }ve] E E o[}E E Vv}EuU 3]( }luu pVv Ve L

188



['SE ]JvS E%E § X ]Jve]l]U o E€0 % E]V [% 0 i}p % E o Vv}EU (
p}ee] 10]8 o] E 3]}v vid@ine, 3d Aaitxde pouSoir arriver & une norme
fondamentale dans la recherche pour la justification normative atteste que toutes les

conditions pour la création normative ont été remplies.

On verra ensuite commeéiKelsen a caractérisé cette norme, dans deux phases dans ses écrits.

DoPE o & (}&uUpo 8]}v o V}S]}v VIEU (}v uvsS o % & o[ us
inchangé: la norme fondamentale ne fait pas partie du systéme juridique avec des autres

normes Elle possede des caractéristiques beaucoup particulieres pour étre mise avec ces

autres normes. Ces caractéristiques la relient surtout avec la science du Droit, et pas avec son

objet, les normes juridiques.

2. Deuxieme question comment une norme peutlle étre contradictoire?

Kv @EE]A u ]Jvd v vs 0 }ve] E 3]}v [V  UEE %% E} Z -pud
fondamentale, a savoir, la philosophie daamme sk de Hans Vaihinger. Cette approche est

la base pour la conception de norme fondamentale camnme fiction de la Science du Droit

selon Kelsen, et elle est signalée par la présence des contradictions dans la formulation de la

v}S]}v VIEU (}v uvs o X W}pES vSU }v v oCe &E [ TE o % E

norme fondamentale comme hypothése} e o[]v(opn v < v§X

2.1 Norme fondamentale comme hypothés&/ o[]Jv(ou Vv < vs§

> VIEuU (}v uv3 o V[ *3 % * puv VIEU %}*]S5]A U 00 V[ *5 %o
E % Ee<}vv V[ 8 uS}E]- 0 % E} U]E& utre noBde plus haute]o v[C %o

qui autorise quiconque a la produire). Elle est une norme présupposée dans la pensée

iME] J<p X D ]J* 0o v}IEuUu (}v uvS o V[ *S % ¢ ¢ HO U vdleo <« ve [uvVv

~

*5 0 e+ Ve pee] [pv 3 A}o}v &éVictity & Alo}v

Dans laThéorie Pure du DrofLl962, 2a éd.), Kelsen révéle une certaine influence de Kant,

guand il fait une comparaison entre la justification de la norme fondamentale et la justification
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des concepts purs de la compréhensfénDans le longupassage eilessous, on reconnaitra

la premiéere position de Kelsen sur les caractéristiques de la norme fondamentale, qui la relient

a la philosophie transcendantale kantienne, en assumant la norme fondamentale comme

hypothése logiqudranscendantale poun []vS E % E S S]}v ¢ v}EuU * O[}E E %o
du Droit:

v § v§ Jdypothgse [uv ES Jv vIEuU (}v uvsS o % E&u § ¢ po E }
ol § }p M (]S }veS]Sp vsSeU S pAE S e }lpn (185 E o] ¢ }Vv(}EuU u
lasiPv](] &]}v } i S8]A «p] }v }E A o0 pE ]Rdf¢ldeddirv o i S]A L
reconnaitre le caractére de normes juridiques objectivement valables, on peut dire que la
norme fondamentalegque présente la science du dréffest - «[Jo 8 % Eule [uS]o]s E %
analogie un concept de la théorie kantienne de la connaissantze condition logique
transcendantale de cette interprétation. De méme que Kant pose la question de savoir
comment une interprétation des faits donnésias sens exempte de toute métaphysique est
possible dans les lois naturelles formulées par les sciences de la nature, de méme la théorie
pure du droit pose la question de savoir comment est possible une interprétation de la
signification de certains faitsomme une systéme de normes juridigues objectivement
valables, descriptibles dans des propositions de droit, une interprétation qui ne recoure pas a

des autorités métajuridiques telles que Dieu ou la Nature.

A cette question de théorie de la connaissarleethéorie pure du Droit répondune telle
interprétation est possible a la condition de supposer la norme fondamentade, doit se
conduire comme la Constitution le prévail) [-asdBre de la facon qui correspond au sens
em i 8]( o[ & nté cdnbithant, aux prescriptions ou commandements du

|égislateur constituant.

La norme fondamentale du Droit, en tant que supposition, peut étre comprise comme une
hypothése. Néanmoins, un détail interdit cette fagcon de la comprendre: cette norme garde
dans sa propre formulation des éléments qui contredisent la propre théorie dont elle est issue.
> V}EU (}v uvsS o V[ *8 % ¢ UV *]JU%O0 *Ph% %o}*]S]}VvU 00 ¢35 pee]

normative en contradiction avec les conditions de sa propre pcodn. Sa qroduction» est

WWIHE ¢ v 0oCse o o[]v(op v % E < vS ve o S$SZ }E] < o0oe vU A}]E -
GOYARIPABRE, 1993.

198 0n mettre en gras cette partie du passage pmttre en évidence le fait que Kelsen-tnéme

situe la norme fondamentale dans le contexte de la science, et pas dans le Droit.
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2.2 La norme fondamentale comme fictioV o []v (o pu aihinger s

ve 0[}pAT@EoRe Générale des Norm@979),< o« v |E ipecy| v }vv & $ ulu
vl & o] vS](] S]}tv o V}EuU (}v uvso A MV ZC%}SZ X
%Z * U Jo & A]*]8 o Vv}3]}v VIEu (}v ulaghimsophip«duo[ o JE P

«comme sk de Hans Vaihinger

luu Jo E <} ES <u] %o E Uo viIEGu (}v uvso [
JUIHE] J<pu %}e]18]1( V[ *8 % * pv V}IEU %}e]S]A U u ]e pv
% ve U -afireSune norme fictive, la signifiéa}v [uv S Alo}vs
non pas réel, mais fictif. En tant que telle, elle est une fiction véritable au sens
de la« philosophie du comme si de Vaihinger, une fiction caractérisé par le
(]85 «<p Vv}v e po u vS oo0 }IVSCE ]S o @®E esS U ule
JVSE ] S}IE v ¢}]X v (( SU 0[ZC%}SZ » tpafpv Vv}Eu (}
£ u%o o VIEuU (}v uvsS o [pv }@&QBdoip@eiro E o]P] LA
aux commandements de Diei }p o Vv}E&u (}v u vs o [uv }E &
juridique : « On doit se compodr comme le détermine la Constitution
historiquement la premiére - contredit non seulement la réalité, car aucune
viEu PVE v[ £]*S Vv S vS «u ]Pv](] S8]}v [upv §
mais aussi elle est contradictoire en soi, car elle repr&eno[Z ]o]S §]}v
[V MSIE]S iHE] J<u M UJE O *pu%E'u U 3§ % ES ]V
autorité (toutefois purement fictive) plus haute encore que cette autorité.
Une fiction est, selon Vaihinger, un expédient de la pensée dont on se sert si
o[} v eutpfas atteindre le but de la pensée avec les donnés dont on dispose.
Le but de la pensée de la norme fondamentale est le fondement de la validité
e V}IEU ¢ }ved]Spu vsS pv }E E UulE o }padipeE] J<pu %o}e]
o[]vS E% E 5 S]}v n subjedther HEF adtes posant ces normes
Juu o PHE <]PVv](] §]}v }a-diresdoinme nprm@s valides) et les
actes concernés comme des actes posant de normes. Ce but ne peut étre

§3 Jv8 <u % E o A}] [uv (] S]1}vX [esédméguarE<u}] Jo }v
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gue la norme fondamentale, au sens de lahilosophie du comme si de

S 1|ZJvP & V][ *S % ¢ UV }0Q %i}S3[}tméhEe quelquefois
caractérisétU u ]e pv (] S]1}v <] - ]*S]vPu 0[ZC%}SZ -«
<u[ oo *3 } u % dBivétre}accompagnée de la conscience que la

réalité ne lui est pas conforme. (KELSEN, 1996, {338}

Quand les critiques parlent de la norme fondamentale kelsénienne comme fiction, rarement

ils ont dans la téte la notion de fiction de la maniere ggeoe v o] E S E]e U — «§ 1
uv (] s1tv Ve O ¢ Ve 0 %Z]o}*}%Z] s ]Z]vP EX §§ u v]
[ V8§ V. E % Eo & o vIEu (}v uvs o }luu pv (] 8]}v ve 0o -
ne pas étre un objet réel». Cependant}v ¢ ] v [ }E <«<p o Vv}Eu (}v uvs o
uv } i 8 *SE JS5U }uu o0 ¢ *}vS pee] S}uS e 0 ¢ puSE ¢ viIEuUu X D]
q e VIEU ¢ *}] v8 pee] o (] S]}veX pul]veU o V[ ¢85 %o S}us
Kelsen a proposéSa conception de fiction[ vP P e v38] 0o u v A o[ o uvs
}IVEE ] S]}v SU % }uES vSU Jo %0 o viIEu (}v uvso pu }8

au milieu des normes du Droit.

2.3 La piste pour la réponseon ne peut pas observer uneorme contradictoire

> v}Eu (}v uvso tuu (] S]}v ¢ o}v o[]vS E% E S S]}v < 0°
& }vv 'SE o[ o u vs o }vSE ] S8]}vU v e Ve <u[ oo vVv[ AE]-S
O[}E E ipE] J<pu X [ <8 ]JE Y D}E Euo B PISE% E <«p[ oo V]|
ulu pv Vv}Eu (}E&uU 00 u vS % E& + vS§ Ve O[}E & ipE] J<pH U %opu]e
E Hu}C v [pv 8§ A}o}vd & oU pv & epi 8]( vVve o u}v

été objectivé par la figurewdlégislateur. De plus, Kelsen dit que la norme egintradictoire

en soi», parce que la formulation méme de la norme fait appel a une autorité plus haute que

celle du législateur. Cette autorité servirait a formuler la norme comme telle. Ainsi, Enoess

des contradictions empéche oo o[uS]o]e $§]}vhypothes& pouh caractériser la

norme fondamentale. En effet, une hypothése, dans une théorie scientifique, ne peut pas

contredire la réalité. En revanche, elle doit partir des présuppasticonstatables, pour

rechercher un résultat déterminé, qui viendra a confirmer ou réfuter la présupposition. Méme

si une hypothése peut avoir une caractéristique apparemment fictionnelle (dans le sens
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<u[ 00 V[ *S % ¢ Vv }E % E °+ vSs seulement Sppas¢s presente pour

<U[}V %oples A E]J(] € }uu v3 0 u}v o+ E ]85 ¢] 0[ZC%}ZZ » & 13 s}p
% * A + JVEE ] 8]}veX uSE u v3d ]8U < o+ v }]3 o]ulv E o v}
<u@ o[ o }E S]}v odamériale sq donne avec la conscience méme, pour partie

de son auteur, de ce que cettecpération i V[ ¢85 %o ¢ Vv 1 E A e %o E]V ]%o0 °
% E} p §]}v VIEU S]A X Jve]U }v }ved § uv  *%o [ £ %3]}v % Vv
la norme comme fictin, un «attentat » aux principes positivistes pour la production

normative. Mais son but est justifié par les nécessités théoriques de clbture et de légitimation

O[}E E IPE] J<p U S8 ¢85 o % E 0 ]V p E}]SX

J. Loewenberg (1912, p.717)démontr u v] E o0 ]JE O0[}%%}*]S]}v VvSE o Vv}s]}
*}usS v % & s ]JZ]JvP EU ( o V}S]}v [ZC%}SZ « U § ( pHee]

fiction, comme celles de la théorie artéfactuelle, par exemple

&] §]}tveU Jv s JZ]vP & [centicalRvith figlEentg }such as centaur

or fairy, nor are they hypotheses capable of verification. They are deliberate
devices Kunstgriff§ on the part of thought for the practical purpose of
successful orientation in and perfect control over the enwinent.
Theoretically they are absolutely valueless. Applied with a knowledge of their
fictitious character, they will lead to the intended practical results, but used
as hypotheses, they must necessarily create confusion and false theories, for
a fictionis defined as that which is both contradictory in itself and which has

no correspondence with reality (sensational flux).

% ¢ P JOOU*SE O *% S [nS]0]S %oE S]<p o (] 8]}v *o0

E S E]*S]<n -8 u!lu idensfidation te Jau fEtiom [selon cet auteur. Ainsi,
une Logique pour étudier la fiction de norme fondamentale est faisable et méme convenable

ve o S§$Z }E] | o vl vv X >[ Su  o0}P]«p o V}S]}v §§ v}CEu
représente pas une peence de la Logique dans le Droit. Cela serait vivement condamné par
Kelsen. Ce traitement logique se situe dans la théorie du Droit, dans le domaine descriptif de
o *]v H E}]SU }vS }v % US *Ju%eo u vs }ves § (E o[ £]*S Vv (
comme un objet fictif. Donc, la norme fondamentale est une ficgoarle Droit, une fiction
placée dans la Théorie du Droit, qui est une science composé par propositions, et pas pour

normes.
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les normes positives du Droit, beaucoup de critiques considérent les derniers écrits de Kelsen

comme un exemple de "fictionnelisme" du Droit. On présentera ensuite les arguments contre
cette interprétation.

2.4Réponse Lanormefv u v§ o 8§ }JvSE ] S}]E % E <u[ oo Vv

pas un devoirétre réel

Selon le vocabulaire juridique, la fictioncenstitue une méthode de raisonnementn
%0 E } § Zv]<u IUE] J<u Z }ve]eS VS V eUu%o%o}e @sdeyr (]S }H MV
o E o0]8 v Ayp % E} 1] ® (WICKER, $997, p®)} C&fte définition est en

accord avec les limites du propos instrumental de la norme fondamentale dans la théorie

kelsénienne le scientifique juridique, en analysant un ordrepp@ A E](] & +] o[ ve u o .
VIEU ¢ }ved]Su pv }E%-e VIEU 3]( A o] U« « ES o[}usS]o u 8§z}
VIEU (}v uvsS o %}luE }v(]J&u E o o€3SpE o[ ve uo U § ipes]
A o] 13 o[}E & } uu cigntifiquppe¥ahce dans le processus de justification

igecpu[ o  Jved]SuS]IvX vepl]d3 U Jo eepu of £]*5 v (] 8]1A [uv v}
}vv o <]Pv](] S8]}v}i 3]A e S e iuE] J<p U [ 8 ]JEUo Ao
Ve O[}E}E] E X [ 8 Ep]oO % E A}JE <p o V}EuU (}v u v$
Ve 0 U}u vS§ o[ v oCe U o[]vS E% E § S§]}vX > Vv}EuU (}v u v§
dans la penségiridique, dans le moment dont on fournit le caractére objectif auwesae
A}lo}vs ¢ ep i 8](°U <pv }v ]vE E%E S 0 = ve o[ & A}lo}vs
objectif. Cette procédure est dans un niveau plus haut que ce de la production du Droit. On
3 veo V]A o ipe8](] S]}v ponquiidgie. Alood uandK#iséh S S|
approche la notion de fiction, il reste toujours en conformité avec ce que Vaihinger prétende
les deux auteurs mettent en relief la notion de fiction commeapparatusqui sert a une
théorie scientifique, que nous aidkans la compréhension de quelque chose dans le monde,

par le moyen des suppositions qui contredisent ces faits, mais que se justifient en raison de
sa utilité pratique.

WILME %% ES V]E lulv 8$Z }E]J<p U o VvIEU V[ *S % ¢ }ve]
*}puul]e O[}E E Vv}EuU 3](X D!'u o+ A} Se v }ve] E VS % °* 0 <|

(}3v. uvs o }uu e+ vS] oo }p ulu }uu %}ES pe [pv ]Jv(op v Vv
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H E}]SX WIUE 0 % E S]<p <u}S] ] vv o E}]Stuk dans(lpy o[}E &
}ves]spus]ivX [ <5 o <« ] vS](J<p W E}S «u] }]S & }vv SE of]u%
vViEu (}v uvs o U }uu }v 18]}v e+ vS] 0O E }vv Jee v o[}
v3 v8 <uf[} i 8§ e}pule O[]VA «3]P 3]}v Johdabéifaiq intéressevig E u

1T Vv8I(Jp u E}S % E <u [ 8 ®f VPIE JwwS o[pvEAJu vs

}E }vv e J(( E v8 »« VIEU +* E }vvp s }Juu A 0] X [ 5 oo
reconnaitre que les normes sont comme un tout valides piaatenant a un seul ordre

normative.

3. Troisieme question: une norme appliguée eselle simplement une norme

possible?

Dans cette troisiéeme section, on analysera une important critique a la notion de norme

fondamentale comme fiction. On essayera de préserver la notion de norme fondamentale

comme une fiction pour le Droit, et de faire ressortir les éléments que démontemnt |

différences entre cette norme et les normes juridiques quant au caractere fictif. Le principal

% }]VvS o] E]S]<«<p [ *S 0o (]85 «<p o }u v Vv}Eu S]( « € ]S o]u]

«possible», et alors il serait fictif comme un tout. Notre rémmse dirige vers la constatation

de que les normes ont des relations strictes avec la réalité vers laquelle elles se dirigent, et

gue la norme fondamentale ne se comporte pas de la méme maniere. On essayera de montrer

0 *]JvE§ E(E vV ¢ JE %S0t IFIE [QUVU%VIEU S 0 * E % E pee]}ve Ve
SU 0 %}UE *}pus V]E <p o[ %% 0] 38]}v [pv vViksEociatiengeS 'SE Ap ]
§§ Vv}Eu X > Vv}Eu (}v uvsS o V[ S iu ] -8 %le]est Ve .

seulement constatée egome une fiction pour la justification normative.

3. 1 Critiques a Kelsen

Il'y a actuellement des discussions trés enflammées concernant le statut de la norme
(v uvd o Z1 <o0oevX hv E]8]<h Ju%}ES V3 spuE O[] %% E} Z
norme fondamentale comme fiction est faite par le professeur Otto Pfersmann (2004, p.52

53):
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fonde la validité normative des autres normes du systéeme en question, est
pv (] S]1}v %o [ Z£]*S % * v S VS <u (]S VvV SUE oU «
vaut pas seulement pour la Norme fondamentale mais pour toutes les normes
[UV ¢CeS u X < 0o° VvV v E €& ]e}v v 8§ vsS <u[]Jo }ve]
fondamentale comme un instrument cognitif utile enwtS <pu[]o % &u $§
}veS]Su E pv  Z u%o }vv Jee v U % E &£ U%O0 O d
ME}% vv U O[}E & ipnE] J<u (E v ]*X D ] < oev §}
la Norme fondamentale quelque chose de doublemeriawx» au sens de
s 1Z]vP &B& JE+S<u] }IVSE ]5 o & o0]8 ~%oM]e<HU[ U MUV
produite) et qui est contradictoire en ell®éme puisque cette construction
*U%o %o}t <«<u[]Oo AE]*eS E ]S pv MS}E]S v }E %oO0ope 0 .
juridique supréme qui aurait éditée cette hahaliton. Certes, il serait faux de
]JE <«p[lo A]es pv us}E]s «u] wE ]S 18 pv E}EuU ¢
e E ]S }poOouvsS (uE % ve E <u[]Oo AE]*S pv us}tE
supréme qui aurait autorisé une autorité juridique supréme a agir de ta.sor
D ]Je ipesS u vsu V[ *8 %o * <U 15 o S§Z }E] ] Vv u]
*}]ve o] He <d O ¢ VIV e« <u o[}v SE}IuA Ve O ¢
tves]sus]vv oe [pv }E E ipE] J<p e}l vS  jve] E -
formulations de normes valides. llnesupp vHoo u vS <u[]Jo HE ]S A]-S
§ C vS Z ]o]S o0 ¢ }veS]Su vSe }%85 & o }vesS]Sus]}
une ou plusieurs autorités entre lesquelles il y aurait par ailleurs un rapport
Z] & €& Z]<p [Z ]o]S S§]}vX <u] u séne dehillingervs ( p A
e« E ]85 o[ ulee]}v <u[]o A]*S & ]8 e VIEU ¢ <pu] MHE ] vS§
une force obligatoire. Mais comme Vaihinger et Kelsen le disentremes,
]o <[ P]S ]cdnstructions auxiliaires de la pensedDenkbehelfg: la
fiction porte sur la validité et non sur une conception aberrante des

fondements natuels de la validité.

Cette critique de Pfersmann a la norme fondamentale comme fiction est pourtant dépendent

de son autre conception pour le Droit, a savoir, que le Droit comme un tout serait fictionnel,

pour la raison que les normes, autant queatides», ne sont pas li€esu monde des faits, de
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modalité dupossible

Kelsen, par sa fois, soutient que la norme fondamentale est une fiction pour étre justement
impossibledans o [@réE juridique. Les normestandards, celles que reglent la conduite

ZHu Jv U 00 * VvV % MA v3iu]e!SE Ju%}ee] 0 » « 0}v < 0¢ VX " 0}V
eve vVve 0o @& 3]}v [uv VIEU <pu] V %o HS %o * !SE } + EA % E
norme, pour étre valide, doit étre aussi, dans un minimum, efficace. -&dise, la conduite

prescrite, le délit réglé ou la sanction fixée doivent tous pouvoir étre réalisés dans le monde.

En plus de la possibilité de réalisation, cette réalisation da@itment avoir lieu dans un

moment donné.

> (18 v A}JE o E}IS Yuu (] 81( }uu pv S}pS [ ¢S of[uv]cu
W( Eeu vv [ ((JEuUu E <p 0o Vv}IEuU (}v uvso S h «<pg o«<p Z}e

Z ( wAPfersmann, au contraire delKen, admet seulement la notion de fiction a propos de

la validité de la norme fondamentale (et de toutes les autres normes), et pas la fiction qui

[ VP P A relations de pouvoit [asJE U [ u3}E]e 3]}v % }uE o E 3]

normes.

3.2 Pistepour la réponse sans application dans le monde, la norme perd son existence

WIHE < o vU o A 0] ]8 [uVv V}IEU 3 -étresebne gawt pas su A} E
E pu]E p }u v O[!SE X D] <o0e Vv V[ U3 % « <pt o A o] ]8
détachée de laréalitdV pv }E E ipE] J<pu A 0] 118 'SCE -adine]v]upu ((]
au minimum respecté ou observé. Une norme ne peut jamais éfesse» comme le dit
Pfersmann si la norme est valide, elle existe, elle est présente dap$E& E X [ S He

§8§ ((JE&u S]}tv < 0* V <U[}v * % EuU § ]JE «<p o VviIEuU (}v u
ulu Vv]A pH<g 0 HUSE » VIEU X 00 + ]*3]vPu % E <«u[ oo A&
[UV %o E} %o} <%a jggtification de [JE E ~ p u}C v o] OESUE » S }v
vv Jee v O[}&E G U % &E o <] VvS8](]J<p U }uu pv }E%e vV}IEU §
pas de méme nature que les autres normes, et avec waggravation» du caractere fictif. La
viEu (}v u vS§ ienawpir &ec larealité (ou méme, elle a une relation contradictoire
avec la réalité), au contraire de certaines normes qui ont pour objectif de régler la conduite
Zpu Jv X WIpE ¢ viE&uUu U pv ulv]upu [ ((] S AE]P X
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[ *S Ju%}ES vS u e ihese @utgnue dans ce texte a des ambitions plus fortes,
qui malheureusement on ne peut pas développer suffisamment ici. On soutient une approche

vV }E %ope JvS PE o *pE o0 Vv}S]}v (] S]1}v s o (E}]sU « A} EL
caract@e fictif de la méme maniére que un personnage littéraire est fictif. Le caractere fictif

[V V}EU 3 e po u vd A v3p o }u }v8]vP v3U ve 0 o Ve <g uV
fictive, peut étre simplement reformulée comme ndintive sans aucune altératn dans son
e veX KEU }v % pusS 383 ¢35 E o[ A]*S v e VIEU * ]85 ¢ (] 8]A ¢« %o
avec des exemples du Droit Romt&iiX > v}@Eu ]38 (] 8]A <p  ]83U % E /£ u%o

}%S5]( }]18 !'SCE }ve] & }uu treotell® nadmepo(imaik érel@ypresse,

par exemple, en disant que le fils adoptif doit avoir les mémes droits et devoirs que le fils
o P]SJu X > (] §]}v <SU §S uv] @ U puv Ju%o pv ( v [ A %
comme on a déja dit, untechnique juridiqgue. On ne peut pas dire le méme concernant un
objet fictif comme le Minotaure ou Sherlock Holmes ou le carré ro8terlock Holmes ne
peut exister que comme le personnage fictif crée par Conan Doyle. Mais la norme dite fictive
peutencore £]*S E }uu Vv}EU U Vv o] & ¢ vS P&  ulu » +35]v S JE «

sens, sous une autre formulation normative. La compréhension de la fiction comme technique

juridique est déjaensoeu'!u pv v P §]}v of /E]*8 v e VIEuee (] §]JA X =
W( Esu vv %o S §§ }v. %S8]}v «<p v Jo v] o[ A]*S v e V}E

(vE o SZ - o (] 8]}vv o]8 U E}]S }tuu pv S}udSX Kv 5§
E u%o U A o[ v oC- Wrior@Ee fictive » selon ldguelle Seles les

femmes ont acceés a cette piscine, le mafttegeur est une femme au sens de ce réglement

Pfersmann (2004, p.54) dit

ve o] £ U%0 0 %o]* Jv U Jo V[ *8 %0 ¢ ]88 <u[MVv Z}uu
mais simplement que, au cas ou il existe un maigeur du sexe masculin,
cette personne doit étre traitée comme une personne du sexe féminin au sens
M E Po u vs 0 %]* v EZZZU v [ USE « § Eu U ]c
pénétrer dans la piscine. Le méme résultat aurait été obtenu, si le reglement

avait dit:

NW A~ pno e o (uu « *}vs Ule Ve §8 %o]e Jv U o[ .

malitre-nageur en charge de la sécurité des personnes et des installations.

199V/oir GUERRIER, 2004.
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une autre technique.

Kv ¢35 }Ju%o $uvs [ }E A 88 %% E} Z spuE 0 ¢ VIEU ] -
comme une technique signifie la voir comme un outil de la Science du Droit pour le Droit, de

o u'lu uv] ® <u[ oo 8 pv }usS]o %o}puiGeo WZCe]<pu }p o Z]Ju

Mais Pfersmann dévie de cette approche quand il considére le Droit comme entierement fictif.
Comme on a déja montré, méme si le Droit est limité par le possible, il doit avoir une
correspondance avec le monde, dont le possible est actualisé danstun vs }vv X [ 8§
lvel] v. e JE <u[]Jo ¢ ]S ve o u}v P ulpfve pv  Sp o] S]}v z
u}C v o[} » EA 3]}v 0 }v H]S %o E » E]S }H O[] %% 0] S]}v o]
o[ }u%o0]ee u vs [upv (}v @Fédarite uSEJn Jneuobtient pas cela, alors la
VIEuU v[ £]*S %opeU <p UujlvsSE of A]*S v [pv Jvs E( E v

de les faits sur les normes, et non pas seulement des normes sur les faits.

3.3 RéponseW o[ %% 0] S]}v réwle uné @ctualisation nécessaire du

« possible» du Droit

ve 0 }v3 /ES U %}e]3]A]eu < 0* vU <pv o] uS HE ]S <4 0O v}
une fiction, il parle donc de la fiction dans le sens dont Vaihinger la congoit. La norme
fondamentle, et elle seulement, possede des contradictions dans sa définition méme, parce
<u[ 00 V[ *8 % * 0 e+ ve [pv 3 Alo}vd E oX E § E vipe
norme avec des prédicats destinés a des propositions. Une norme positive negscanqir

JWVEE ] 8]}veU % E <<pu[ oo 5 e pouvd Ao] U 8§ % « AE] }
la norme fondamentale est surtout une construction théorique, ur@mrstruction auxiliaire
de la pensée, et se destine aux propos théoriques de la&mlce du Droit. Dans ce sens on
doit comprendre la norme fondamentale comme une fictfmyur le Droit, parce que le Droit
méme ne peut pas avoir des normes fictives, marquées par des contradictions, selon les
conceptions de Vaihinger et Kelsen. La normealémnentale ne se dirige vers la réalité des
}v u]8 ¢« Zpu Jv U 00 « JE]P A E- o[]vE PE]S o[}E & vVv}iEuU

doit étre observée ou appliquée dans la réalité du monde pour continuer a étre une norme,
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mais la norme fondamentalese «3]v A e+ o A o] |8 o[}E & }uu pv 3}usu
«appliquéei o ulu ( }vX hv v}Eu (}v uvs o Vv[ % ¢ SS ulu E c
le monde actuel, sa validité ne dépend pas de son efficacité. Sa validité est une fiction, et se

trouve Vve 0 Z U%o O[Ju%o}ee] 0 X

Conclusion

>[Juu ve SE A Jo < 0° V %}uE }puréthodrde Do (etSZemé€pdurh
le domaine normatif en général) a rencontré parfois des problémes internes le long de ses
écrits. Kelsen luu!u  v[ i u ]Je Z *]8§ 0+ E A o tEeses. lly h@&EMERUE «
des moments ou Kelsen a changé radicalement ses approches sur des probléemes pertinents
0 $Z }E] u E}EX [ 8 e 0o <pU v E o 3]}v A 1(

positions kelséniennes, on peut bien identifier dgsh@sesi ve 0 %o Ve o[ uS HEX

De méme pour la notion de norme fondamentale. Cette notion, probablement la plus discutée
et attaquée par les critiques, est analysée et défendue ici comme une fimianleDroit. En

plus, on considére aussi que daoas & }]S %o }*]S]( Jo V[C %o ° %0 0 %o }UE O

Dans la présente analyse des caractéristiques particulieres de la norme fondamentale, un des

*% Se 0 ¢ %Ol JUK}ES vSe [ § o J(( E v ] S]}v vSEE o0 ¢ v}IEuU
les décrivent. Cette différence nous a permis de reconnaitre darwtae fondamentale (en
accord avec la lecture kelsénienne de Vaihinger) encore quelques caractéristiques des

% E}%o}e]S]}veU }uu o JVEE ] 8]}vU Ap «<p o Vv}Eu (}v u vs o

§ %o Ve SU Vv %opeU [uv ¥ec cettd perspdctive] abld donsidéré
o}E&es o Vv}S§]}lv (] 81}v *}pue o %o%o E} Z o §Z }E] ES ( Su oo
VIEU (}Jv uvd o }Jve EA +}v 5 3u3 (] 8JA U & «p 83 o5 Spd \

les autres normes, qui doivegtre aussi efficaces pour étre valides. Apres, on a analysé la

v}is]lv VIEU (}v uvsS o }luu ZC%}SZ « X v (]8U ] }v }ve] &

VIEU Vv 8§ VS <4 *]Ju%o0 % E *Uu% %}*]S]}Vv M O P]Jeo § uEU }uu o0 u
ve O[(BE ipE] J<p U v % uS v (]85 v}S E pv <Julo]lsu A o v

dius (}]*U 835 1 vS](] S3]}v 3 S}usS (15 JukeE}% E U He 0

contradictoires qui composent la notion de norme fondamentalelle possede des

caractéristiques contradictoires avec sa propre formulation. Le constat de cette erreur a

conduit Kelsen a la théorie vaihingerienne duofme sk, et a la conception finale de norme
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fondamentale comme porteuse de contradictions, et insérée dans une science avec un propos

pratique bien défini, est «@utorisé » par la théorie de Vaihinger. C'estlire, on peut

considérer seulement la norme fondamentale comme une fiction Iégitielen la théorie de

Vaihinger.

% v vsSU 5§58 %0 %0 E} Z S SHu 00 U VS }vS 8 %o E %oOpe] HE
v VoCe % &S] po] & uvs o E]S]«<p [KSS} W( CEEeu vvX SS§
par la thése de son propre auteur, selaguelle le Droit est comme un tout fictif. Pfersmann
congoit la norme fondamentale comme fictionnel tout autant que toutes les autres normes
juridiques, et alors la propre notion de norme fondamentale comme le point culminant de la
recherche pour la juditation juridique disparait. On a essayé de montrer quegessible»

L E}]S 118 A} E pv S o]e 8]}v ve 0 u}v Sp oU % E o u
normative, pour que la norme conserve sa validité. Sans cette application dans le monde, la
NtE&u vVv[ £]*S %opeX o0}E*U o Vv}EU (}v uvS o V[ *S % ¢ §]v

Ve 0 U}V SHoU 3V % HUS % * ISE %% 0]<p §§ ( }vU Ap

impossible, c'esé-dire, que sa propre validité est fictive.

Finalement on conclut que la notion de norme fondamentale comme fiction est bien
appropriée aux propos de la théorie kelsénierpmur le E}]SU S <u[ oo * po u vs E pue
dans son objective de justifier le systéme juridique pour éséparé» du Droit, pour luavoir

tuu e}v } i 8X Kv «}usS] v8 Vv %0l <u[ U Hv V}@Elle étre gl E & %o} ]S
fiction, sous aucun approche: si on comprend la fiction comme manque de référence

~dZ}u ee}velU }v o[ %o% ] *HE O Vv *¢]S o prérid cette ugti@u S]A V ] }\
comme un outil méthodologique qui présente des caractéristiques contradictoires pour
expliquer par supposition ce que ne peut pas étre expliqué dans la réalité (Vaihinger), on

o[ %% ] *HE o0 (]5 <p 0 e+ VIEuU e iquaiojr feg contradi@tiopsA has %o
constatation de la présence des contradictions dans la formulation de la norme fondamentale,
parfois considéré problématique, est en fait précise, et cette présence ne viole pas les
processus scientifiques qui sont réalipés la norme. Justement, les contradictions présentes
dans la formulation de la norme en tant que fictive permettent de Iégitimer des démarches

iLE] J<p * u VIA p o "]v H E}SU %}uE o ipes](] S]}v
normatif comme un §usX PUSE u vsS ]J]5U [ ¢§8 ¢ v8] oo u vsS o (}Eupo 8]
(}v uvs o }tuu pv (] 8]1}v <p] E v %o}ee] 0o o[ £]*S v ulu [Hv o

positif 1égitime.
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Normes juridiques et fictions littéraires:
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Ve § £S }v (v o 8SZ e« ¢ 0}v 0 <g 00 O }u v vIEuU S]( ip
convenable a la présence des fictions. Dans une premiére vue, ce positionnement peut
sembler a la fois trop radical comme aussi banal. Il peut sembler radical partz ppésence
des fictions de type normatif, dans le domaine du droit, peut étre attestée depufictes
legisdu Droit Romain, demeurant incontestable dans le quotidien de la pratique juridique.

v oU % & <M [ S }ve] & o0 ure$roméha@ique de c€typd de
fiction,c'esta- |(E <nu S}ue *}vS [ }E *uE O ¢ % &} ou -+ }v EvV VSO0 O
usage. Les obstacles qui entourent cette Iégitimation ne semblent pourtant pas empécher

o %o% E V& s+  o[gnedads le damaifip &4 droit.

E}SE } i 8§ [ Su e E pv e V}S§]}ve VSE 0 - o S$Z }E] n &
juriste autrichien Hans Kelsen (188%73), celle danorme fondamentalgune fiction selon
cet auteur. On montrera que la norme fondamemt v[ 8 % ¢ pv v}Eu ipnE] J<u  }uu
0 USE * VIEU *» % E « v3 s ve pv JE E X v E AV Z U]}V 0] E
une fictionscientifique un outil méthodologique a la disposition de la science du droit. Avec
cela, on montrera enfin que$ normes ne sont jamais des fictions, ceci en raison aussi de la

0 U | o v] vv <u] %} of ((] 18 [uv Vv}ICEuU luu  pv e v ]

validite.
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Dans la deuxieme partie de notre texte, on investiguera quelques caractéristiques des fictions

0]$S B ]E « * o}v 0o §8Z }E] &S ( Sp oo [ Ul dZ}u e¢}vX ™ o}v
théorie, on constate que les fictions littéraires auraient les mémes caractéristiques des
normes juridiques, ce qui représenterait une forte attaque a notre approGmeargumentera

IvEE §8 ] vs8](] 8]}v v v oCe vSU [uv €3 U o - S o E S
(] $]1( 0]88 & J& « 38U o[ USE U o0 ¢« § E S3]}v s v}IEuU °* ipd
montrera gue la notion de fiction utilisée plr droit et celle utilisée par la littérature ne sont
pas de méme nature. On ira méme plus loin, en montrant que toute utilisation du terme

«fiction » dans le champ normatif juridique représente en fait un mauvais usage de ce terme.

1. La fiction dans le bbit

1.1 La norme fondamentalenorme ou fictior?

>[} i §]( § AES [ S ujvs® & <p o }julv Vv}CEu S]( p E}]S
légitime pour la présence de la fiction. Pourtant, Kelsen nous présente comme notion centrale

de sa théorie juridjue précisément une fiction, la norme fondamentale. Alors, comment

peut-}v 88 8§ E o[]u% }ESnarme» et, ZEMEme temps, attaquer la présence

de la fiction dans le droitM }luu v }ve %}UE ] VvV }u%CE queda namk S

fondamentale, € pourquoi elle est une fiction.

La définition de norme fondamentale chez Kelsen est fréquemment donnée par rapport a sa

(}v SI}v <% ](]cu Ve 0 E [uv }E E ipE] J<p %}e]S](X
E%o]<p <«<gu o0 Vv}IEuU (}v u vidgée ver§ urke &enduite déterminée, et

<U[ 00 V[]Ju%o}e %o * Hv ¢ v S]}ubstivatdiEei <JueSeJo[}IHE E I-HE] J<u O]

méme, dans son ensemble.

Selon Kelsen, la pluralité des normes juridiques appartenant a un seul ordre peut étre
considéréecomme étant organisée selon une pyramide. On part de la norme individuelle
« créée» dans le tribunal par le juge, qui sert de base a la pyramide. Mais cette norme
]Jv ]JA] p oo 3 v A E]S pHee] o] %% o0] 3]}v [uv V}IEU %oope P
Clu% E Z ve](U <pu] 8 i % & e VvS§ ve O[}E& & U S-dgsjus E ]SU v

0 VIEu <«pu] A] erééep! E€€He norme plus générale est & son tour basée sur une
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norme encore plus générale, et de cette maniére omente » danso % C E u] ige<u[ o
}veS]SusS]}v [pv S SU % E A u%o0 X /o [ P]S OfayBg % E} H S]}v
cu[uv V}IEU U %}pE !'SE pv v}Eu A o] Upod$aicrép@nsa UL %o E}
A o] 18 }18 !SE o0 % CE}vplpaté ppiectif E'est-dire, cet acte doit étre

effectué par une personne autorisé par le droit-taéme), et son contenu doit avoir un

JEE *%}v VS Ve pv  USE VIEU U %ope P v (E o-ddirei % E  v§

une norme déja valide,ne norme positive).

>[ o }E &]}v 0 %CE u] %}UE 33 «3 &E o o P]3Ju §]}v o A
une procédure de justification des démarches juridiques, €edite un travail du juriste.

Alors, le juriste tombe sur un grave probleme  }veS]SusS]}v v[ d pv VvV}EU %Oue P v
plus «haute» dans la pyramide, pour justifier sa validité. Le législateur a produit un acte de

A}lo}vs % }uE o & S]}v 0 }veS]SusS]ivU u J* ]Jo V[ % ¢ S pns}
«haute», et ausg aucune norme pluskautei v[ % ¢ }vv 0o }vS vu v}IEuU S]( ~ p M
norme plus «haute i v[ § %o %o 0]<u X Jve]U o }veS]Sus]}v § % E} [

H UV 0 u VvS i A]S vSellewéte |é @terder élément de cet ordre.

PouE & <}p E % E} o U U< o0°*VvV %E » vS 0 Vv}S]}v VIEuUu (}v u
(1 81}v «u] « ES o P]S]Ju E o[ A£]*S v o }ves]Sus]}lv SU ]v ]E
IHE] J<pu <] » eplSX >[ %% 0 o0 Vv}Eu (}vsystemng joridiques o E
%0}e]S]( *SU » o}v < 0* vU Jv ]J*% ve 0 % E <«<p U e ve 00 U O[ Vv©
V % }UEE ]S % « !ISE o[} i § o ipges](] S]}v & S]}vv eo }vv %o
a-dire que la multiplicité des normes negrrait pas étre vue comme un objet cognoscible.
§§ uv] EU o v}Eu (}v uvso *S o[} i 8§ v}V % ¢ [uvV S

% Ee}VvvV ps}&EJ]e U u ] oo S 0 % &} pul]s [uv S %o Ve 0
comprendre ou a expliquer leE}]$X KEU o % E} ul]S [uv 8 %o Ve V[ ¢S %
N HOe O ¢ %E} H]Se [ 8 - A}o}vs ¢ ¢}v8 V}IEuU * }pu }juu v u v3eU «
O uvsSe pu }u ]etre, maig dudevoirétreX hv  }ve <p v  Ju%}ES vS§ [ 8 <p
la norme fondaentale ne sera jamais une norme efficace, eddire une norme respectée

ou appliquée dans la réalité du monde norme fondamentale est le fondement de la validité

[uv }E& E vVv}E&u S]( ve Eleestvune fiotiod élaborée dans le cadre de |

science du droit.

[ «3 %} ]vE[}v EE]A HV <p *8]}v VSEE o W ¢] o VIEuU (}v u
étre observée, sielle w[JvS E -« a%ous, mais seulement & la science du droit (qui

décrit les faits, mais ne pose pas de presaip), pourquoi appelle-on «norme» a la norme
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fondamentale? La réponse indique une raison purement terminologigseules les normes
produisent des normes, et il faut une norme pour Iégitimer la création de la Constitution,

ulu <] [ S pv v stipposés, @e fiction. Si lanerme » fondamentale ne serait

pas appelée wormeiU 00 V[ HE ]85 % * 0O *}]v [icEv&E». MAidelleone pee] h

pourrait pas non plus atteindre a son but de justifier la création de la Constitution.

Dans laThéorie Pure du Draéf’, la notion de norme fondamentale est vue par Kelsen comme
UV % E *pP% %o}*]3]}vX D ]e ve ThéolE GEndale ded MoridésiKelsen
JE <p o Vv}IEuU (}v uvsS o 5 puv (] S]}vX KEWurpredudes v ]S <u |
le droit, et si le droit semble soudain étre produit par une fiction, les choses deviennent
confuses. Mais la norme fondamentale ne produit pas le droit, elle justifie la création
normative. Et alors on peut déja comprendre pourquoi on doite@p«norme» a la norme
(}v uvs o Uulu ] [+ o]JE o (]85 «<p 0 VvVIEU (}v uvsS o v %o (

caractéristiqgues des autres normes juridiques.

Pourtant, une critique toujours courante a respect de la norme fondamentale kelsénilitnne

gue tout le systéme normatif positif ne pourrait pas étre fondée sur une fiction,-&‘dge,

cu o< Z}e <pu] V[ 8 %o ¢ pv VIEU %}*]S]A X D ]* }v Ju% E v ] ]
VIEU (}v uvsS o V[ *S % - (}v & o -&relawremiere morme ve |

[uv }E & U u ]e <p <+ (}v S]}v 8§ ipes](] € o[ ve u O S 1@
u sz} }o}Plcp S o JvS](Jeu X Kv e}ps] vs ve S ES «u[ g pv (] 8]

caractére normatif.

La norme fondamentale ne peut paon plus étre appelée une norme de deuxiéme degré, ou

un méta norme. Cela supposerait que la science du droit posséde une fonction prescriptive,

cestd JE <pu[ oo e E ]S % O % E} UJE o E}]SX /o 8 JuKe}ES
deux domaies, ni les fonctions spécifiques Z pv [ WEW 0 &E}]S % &} pl]S o * v}
droit [ eI&s normes juridiquesv o0 ¢ ] v B E}]S [ S o e E]%S]}v o[ v
normes juridiques. En fait, la notion de norme fondamentale ne trouve aucwgtéigation

en dehors du contexte scientifique. Elle ne produit rien, mais sert a mettre le point final dans

la quéte pour la justification normative, ce qui permet de considérer un ensemble de normes

comme un seul systtme normatif. Or, la notion de norfumdamentale devient

problématique seulement a partir du moment ou on pose la questiomais comment une

VIEU %}*]3]A ~% E /&£ u%o U o }ve3]3us]lv [V 38 8¢ %}uEE ]

200K elsen, H. (1962).
20lKelsen, H(1996).
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[uv  Vv}E]}v <p] V[ *3 % * v}IEu 3]An@mewhlidd? »3 L&wvadidité des

normes de la Constitution ne sont pas basées dans la validité (fictive) de la norme
fondamentale. La légitimité de la Constitution esxpliquéepar la notion de norme
fondamentale. La Constitution a été positivée par lgidateur comme un ensemble de

VIEU « A o] *U <pu] }vv vd 0 %o}]v$ % ES %}UE 0 % E} p S]}tv
justification de cet ensemble de normes qui est donnée par la norme fondamentale. Ainsi, le

lulv o E}]S [ 5 o }uwduction narmadv&; tandis que le domaine de la

e ] v H E}S [ 30 }ulv 0 ip+3](] 3]}v VIEU:8]A X < 0oe v ~i

« Cette norme fondamentale ne peut donc pas étre une norme voulue, elle ne peut
notamment pas étre voulue par laisnce du droitt c'esta-dire par le juriste qui pratique la

science du droittU u Je [ MSCE % ESU §§ Vv}E&u (}v uvsS o ~%oO0ue
énonce) est logiquement indispensable pour fonder la validité objective des normes juridiques

positives.»
Erfin, Kelsen (1962, p.205), dit aussi

« VvV (}J&upo vs Ss SZ }E] 0 VIEuU (}v uvsS o U o SZ }E] %o
slopu v8 % * puv VIuA oo u 37} 0 }vv ]eev ipE] J<u X 00 vV

la pleine conscience ce que tousleip@E]*3 ¢ (}v3U 0 %oope *}uA v3 o ve o[ v E V

0}Eecpu[]oe }v }JA v8 <u 0+ }vv e« <u]-Hessusie sofEpas dek faits e ]

déterminés par les lois de la causalité, mais les considérent conformément a leur sens

subjectif, corme des normes objectivement valables, comme un ordre juridique normatif,

sans rapporter la validité de cet ordre a une norme supérieure, métajuridique;acttist

%0 } % E PV UHSYE]S *p% E] p@&en bef WSO HEHS < pif] &]lelw JJA v3§

droit exclusivement comme droit posit.

}vUeel o VvIEU (}v uvsS o | o* vl vv Vv[ S8 0 ]E& uvsS % * uv (] 8
Mv o (] 81tv o ] vS]I(]J<p U }v <[]vs E + E vVeul]s <U O<H o A U %o

normalement appelé ction juridique» dans la pratique du droit.

1.2 Les sotlisant fictions juridiques

Dans cette section, concentrom®us sur ces exemples de normes qui sont normalement

appelés «fictions » du droit. Notre but sera de montrer que la présence de ce type de
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formulaton vi@Eu S]A ( ]* vE %% 0 0 (] 3]}v V[ *3 % « o P]3]u Ve O
H E}]EX WIHNE o (]JE U }v v oCe E [ }E o %e%ede) z «<p] (153
guestion. Pfersmann dit que la fiction est seulement une des multiples forirongpossibles

0 VIEU U 3 %}uEE |8 SE « |V ISE Al % E o u}C v o[

de formulation normative.

Pfersmann (2004, p.438% considére la norme suivante, analysée dans le contexte du

E Po u vs [pSeugs les femas ont acceés a cette piscine, le maitre nageur est une

femme au sens de ceréglemenk > (] §]}v & «] 11 veo (185 <uy[pv A v u v~
fait partie de la formulation normative, a savoir,|l& maitre nageur est une femme.

>[Ju%o}ee] Jaxi&ise leHctive.

Pfersmann explique que la norme a été formulée avec la présence de la fiction selon un choix,
cesta- |E <p[]o [ P]S ¢ po u vS8 [pv S Zv]<p iHE] J<H *% J(]<p Vv
ujsSe o[ ps pC&E

« Ve O] £ U%o0° Jval %0] V[ *5 %o ¢ ]85 <[V Z}uu S pv (uu U u Je -
gue, au cas ou il existe un matnageur du sexe masculin, cette personne doit étre traitée

}uu pv % Ee}vv p e AE (u]lvl]v pHeve p & PO uvs 0 %o]e ]V
termes, il lui est permis de pénétrer dans la piscine. Le méme résultat aurait été obtenu, si le

reglement avait dit

NW ~po e o (uu e ¢}vs Uje Ve §8 %o]e ]Jv-hhgeuodnE %S]}v |

charge de la sécurité des personnes et des instafiat

KEU Jo [ P]S ¢]Ju% o u vs [uv MSE (}Eupo S]}v o ulu v}iCEu
technique.» (Pfersmann, 2004, p.54)

De cette maniére, méme si Pfersmann ne semble pas vraiment critiquer ou attaquer la notion
de fiction dans le Droit, il atteS S}usS W u}l]ve <o ¢ % E v V[ 8 <y *]Ju%o
optionnelle, c'esta- |E U <u[ 0o %o ps S}pijpEe« 1SE Al X

202 pfersmann O. (2004).

203en fait, Pfersmann défend, dans son texte, la thése selon laguelle le Droit serait, par nature, entierement
ILFWLI &fHVW FODLU TXYRQ HVW FRQWUH FHWWH DSSURFKH 3RXUW
concernant le probléme de la formulatioarmative avec la présence des fictions, est entierement

compatible avec notre thése contre la fiction dans le domaine normatif.
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121 >[Ju%e}e+] Jol% [ ((] fictigh juriigue»h

Kv E ¢S E +*uyE o[ v oCe B ou'u £ u% 0 }vv % EisW( Eeu vvU
présenter une forte attaque a la présence de la fiction dans le Droit. On défend que la fiction
«simplifiei o (}E&upo S]}v o V} E w[Usdus]eonsidéréeodans le moment

o[ %% 0] 3]}v 0 VIEuUu X W E <pu[ wiu of » @A%H0] 34}V
norme «fictive iU o }v3 vu o VIEuU v[ EE]A iu]- ISE } » EA U
impossible que le maitraageur «devienne» une femme. Quand on applique une norme qui
% E * VS e (] S]}ve ve o (}@Eatqmen $avdimulatiah alErnative, sans

la fiction, qui est en effet considérée.

[ S pv SZ o o S$Z }E] | o v] vv <p of ((] 18 [uv Vv}CEuU v
Ve O § Cu]v §]}v o A o0]]8 VvVIEuU §]A X « Apjt@Eié < o v ] «

dans un minimum efficace (c'eatdire observée ou encore appliquée) pour continuer a étre

valide (c'esta-dire pour continuer présente dans un ordre juridique positif). Cela ne veut pas

dire que toutes les normes valides sont efficaces, juste®e% & <p[pv Vv}EU < po u VS

devient efficace aprées étre valide, aprés exister comme norme, apres étre présente dans un

}JE E X > %}]vs [ *S <p U ] 0o VvIEU V[ *S % * u]Jv]u o u vs ((] L

KEU [ S o u}lu vs requand est <pu[pv (] SJ}v « & €E <% § Ve

réalité du monde par les destinataires de la nortnéamais. Jamais un mattrageur ne sera

HV (uu X > e po Z}e <] % p3 AE Ju v3 -r@g@f AoilHait¢, WE <p o0 u 3

seul,delau'u u v] & <p *}vS SCE ]S c 0 (uu U S ]JovVv[C €E] vV (] ¢

dans cela.

[ *S Ju%}ES vS§ eluo]Pv & <u[}Vv V[ *S %o «réalisén@ ldvnorme |E <y VW
au moment de son observation. Cela représenterait un attentat a la thése kelsenienne de
o[ 'u u 3Z} }o}P]l<p VEE o0 ¢ }u ]v - -étre|sbdHEne né deviende} | E
pasréelle quand elle est appliquée, mais son contenu, lui, est effectivement accompli par
VISCE Ju%}E&S uvsdX 8§ [ &£ S uvd ve o (}&upo 3]}v v}iICEu 3]

gue la fiction est présente.

Ainsi, on termine cette secih avec deux constatations importantek fiction présente dans
o €&}]5 [ *S o00 <pu] Ju%o}e pv }v ]8]}v  euE U pv Ju%o}ee] ]0]S8

qui est vu comme fils [égitime ou une entreprise qui est considérée comme une personne. Or,
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[¢8 SCE ¢ ¢Ju%o0 }veS § & <p[pv (] S1}vU  ve e Ve [Ju%ol}ee] ]O
} o EA % E 0 U}C V [HUV JU%}IES u VS *% ](]u  *S]JvS]JE -
e 0}v<oevUoO V}IEU <u] V[ *S % * u]v]u otéudwsond¢ perdsonve 0 & 0]
statut de norme positive. Par cette voie, donc, on défend que toute présence de normes qui
ont des fictions dans son formulation représente unerteur catégorique», un mauvais
he P [Mv § Eu v}v o P]S]u u A 8 dEdBit. EpsqlES, caFre BorsgrA
peut étre évitée simplement par une différente formulation de la norme, comme le soutient
Pfersmann. La fiction comme celle dun@itre-nageur qui est une femme, a un excellent
% }UA}E [ A%o0]<u E o vsp@ounulation.-Ge Peovdii edplicatif peut sans
probleme étre profité par le droit, mais il sera placé dans la science juridique, le domaine

propre aux explications et justifications des démarches juridiques.

2. Lafiction dans la littérature

Dans cettee S]}vU }v v oCe E <«<p o0 (] S]}v 0]88 E JE V[ *S % * (}&E
* Ju%o}ee] ]0]3 *U }uu }v  Ap ipe<p[]l ] A v}e /FE u%o0 *X ve o0 }
e (] S]1tve <u] *}vsS ]V %o}ee] O ve eétrélen mldnlde ce fdit «S %o US

<u[}v 3E}pA ES Jv o Z]*8}]E - W} ] ((E C v8 sU % E /&£ u%

«maitre-nageur qui est une femme, on pourrait parfaitement rencontrer un chat noir sans

uv "Jo ve o EM Y ve 8§ U A ] textepon@é&f¢ndra que 3eteritere

[1 vS3I(] S8]}v o (] 8]}volss E 1E v % V. %o e« u} o] Uuwu
elv U8 HEX 0 %o}e pHV } e8 0 SE - *}0] o[] ¥&hu S]}v SCE

fait partager les mémes cactéristiques des fictions littéraires aux normes. Or, si la fiction

VIEuU 3]A }ve]es i v uv EE PEU Vv }E %opes PE A [ «3 <}

(] S]}ve 0]838 & J]E& U <pu] [ ]oo p&E= v[}vsS ulu %o - }vSE ]JvsS e« u}

Thomasson commence r@ous donner des pistes pour sa définition de fictférou, plus

% E& ] u vsU [uv } i 8 (] 8]}vv oU <pv o0 ]8

204Thomasson A. (1999).
205En fait, la définition de fiction littéraire donnée par Thomasson dafistion and Metaphysics e

o }E % ES]E [puv }u%o £ *CeS u }veSEN]S v S EuU - % Vv Vv o}
notre texte, il nous est déja suffisante sa conception de création de la fiction faite par des actes de
créativité, pour montrer déja la différence entre[ S E S]}v v o]8S E SPE S op] v G

211
















































