
HAL Id: tel-01980435
https://theses.hal.science/tel-01980435

Submitted on 14 Jan 2019

HAL is a multi-disciplinary open access
archive for the deposit and dissemination of sci-
entific research documents, whether they are pub-
lished or not. The documents may come from
teaching and research institutions in France or
abroad, or from public or private research centers.

L’archive ouverte pluridisciplinaire HAL, est
destinée au dépôt et à la diffusion de documents
scientifiques de niveau recherche, publiés ou non,
émanant des établissements d’enseignement et de
recherche français ou étrangers, des laboratoires
publics ou privés.

La privatisation du droit : l’exemple de la lutte contre le
dopage

Bertrand Barouillet

To cite this version:
Bertrand Barouillet. La privatisation du droit : l’exemple de la lutte contre le dopage. Droit. Univer-
sité Côte d’Azur, 2018. Français. �NNT : 2018AZUR0026�. �tel-01980435�

https://theses.hal.science/tel-01980435
https://hal.archives-ouvertes.fr




  2 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   

   

 

 

 

 

 

 

 



  3 

L( 680v(:09(:054 du d850: : 2’,x,362, d, 
2( 2u::, c54:8, 2, d56(., 

 

 

(QNU :  
 
0=LLKNPAQNO 

 =OPEAJ  0'%,-,, +=iPNA dA ?KJBeNAJ?AO AJ dNKEP LNERe &"0, 3JERANOEPe d’AET-+=NOAEHHA 
+=PDEAQ +A'1-,,#34#, .NKBAOOAQN dA dNKEP LQbHE?, 3JERANOEPe d’AET-+=NOAEHHA 
 
#T=IEJ=PAQNO 

!e?EHA !&A311A0", +=iPNA dA ?KJBeNAJ?AO AJ dNKEP LQbHE?, 3JERANOEPe dA "EFKJ 
+=N? .#*2'#0, +=iPNA dA ?KJBeNAJ?AO AJ dNKEP LNERe, 3JERANOEPe dA ,E?A 1KLDE= AJPELKHEO 
(A=J- =LPEOPA 0A!',#, .NKBAOOAQN dA dNKEP LNERe, 3JERANOEPe dA ,E?A 1KLDE= AJPELKHEO 
.=PNE?A 0#'1, +=iPNA dA ?KJBeNAJ?AO &"0, 3JERANOEPe dA ,E?A 1KLDE= AJPELKHEO 
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E4 -8(4A(09 
2EPNA dA H= PDfOA u *= LNER=PEO=PEKJ dQ dNKEP : H’ATAILHA dA H= HQPPA ?KJPNA HA 
dKL=CA v 
+KPO-?HeO 1LKNP - dKL=CA - JKNI=HEO=PEKJ 
 
*= LNeOAJPA PDfOA EJPEPQHeA u *= LNER=PEO=PEKJ dQ dNKEP : H’ATAILHA dA H= HQPPA ?KJPNA HA dKL=CA v 
O’EJO?NEP d=JO H= ?=dNA dQ dNKEP PN=JORANO=H ?KJOPEPQe dA dNKEPO DKNEVKJP=QT MQE AJRAHKLLAJP PKQP 
AJ HAO EJPANLeJePN=JP H’AJOAIbHA dAO bN=J?DAO dEPAO u ?H=OOEMQAO v dQ dNKEP. +gH=JP LDEHKOKLDEA 
dQ dNKEP AP NeCQH=PEKJ d’QJ OA?PAQN Ie?KJJQ d=JO OKJ RANO=JP FQNEdEMQA, AHHA MQAOPEKJJA HA 
LDeJKIfJA IKdANJA dA JKNI=HEO=PEKJ NeOEd=JP d=JO H’=dKLPEKJ dA PATPAO =Q ?KJPAJQ 
CeJeN=HAIAJP RKHQIEJAQT B=EPO dA dEOLKOEPEKJO d’EJPANLNeP=PEKJO OKQRAJP IQHPELHAO, MQE OKJP 
edE?PeO L=N dAO =?PAQNO LNEReO KQ OAIE-LNEReO EOOQO dA H= OK?EePe J=PEKJ=HA, EJPANJ=PEKJ=HA KQ 
PN=JOJ=PEKJ=HA. !’AOP AJ?KNA dA LHQN=HEOIA FQNEdEMQA dKJP EH AOP MQAOPEKJ dfO HKNO MQ’EH AOP PN=EPe 
d=JO ?AO PN=R=QT dA H’KNdNA FQNEdEMQA PN=JOJ=PEKJ=H =JPEdKL=CA =Q OAEJ dQMQAH H’ACAJ?A 
IKJdE=HA =JPEdKL=CA (A+A) OA IAQP, KNC=JEOIA OP=PQP=ENAIAJP dA dNKEP LNERe, MQE eIAP dAO 
NfCHAO dA ?KJdQEPAO MQE, bEAJ MQA OQbOP=JPEAHHAIAJP KQ I=PeNEAHHAIAJP LQbHEMQAO, ?KJOPEPQAJP 
BKNIAHHAIAJP dAO JKNIAO LNEReAO. !APPA ACAJ?A edE?PA =EJOE HA dK?QIAJP BKJd=IAJP=H 
=JPEdKL=CA MQ’AOP HA !KdA IKJdE=H =JPEdKL=CA (!+A) AJREO=CA=JP dAO NfCHAO D=NIKJEOeAO dA 
?APPA J=PQNA KbHEC=PKENAIAJP NALNEOAO L=N HAO KNC=JEO=PEKJO OLKNPERAO LNEReAO dA PKQO JERA=QT 
dKJP H= CAOPEKJ dQ ?KJPAJPEAQT EJ?KIbA AJ LNEJ?ELA =Q OAQH PNEbQJ=H =NbEPN=H dQ OLKNP (2A1). 'H 
OAN= Je=JIKEJO ReNEBEe à H= IAOQNA dA H’EIL=?P dA ?AO JKNIAO AP FQOPE?AO LNEReAO, H’e?N=J eP=PEMQA 
dAIAQN=JP AJ dNKEP EJPANJA BN=Jd=EO ?KIIA d=JO HA dKI=EJA LeJ=H AJ CeJeN=H, MQA H= 
JKNI=HEO=PEKJ LNEReA LNeOAJPA QJA EJBHQAJ?A ?ANP=EJA d=JO HA dKI=EJA =JPEdKL=CA, KLeN=JP QJA 
BKNIA dA JKR=PEKJ dA H= u OKBP H=S v AJ u dNKEP dQN v. 
 
 
I4 ,4.209/ 
2DAOEO PEPHA u .NER=PEV=PEKJ KB PDA H=S : PDA AT=ILHA KB PDA BECDP =C=EJOP 
dKLEJC v 
)AUSKNdO 1LKNP - dKLEJC - OP=Jd=NdEV=PEKJ 
 
2DA LNAOAJP PDAOEO AJPEPHAd u .NER=PEV=PEKJ KB PDA H=S : PDA AT=ILHA KB PDA BECDP =C=EJOP dKLEJC v 
EO L=NP KB PDA PN=JORANO=H NECDP ?KJOPEPQPAd KB DKNEVKJP=H NECDPO SDE?D AJRAHKL SDEHA 
EJPANLAJAPN=PEJC =HH PDA OK-?=HHAd "?H=OOE?=H" bN=J?DAO KB H=S. !KIbEJEJC PDA LDEHKOKLDU KB H=S 
=Jd PDA NACQH=PEKJ KB =J QJGJKSJ OA?PKN EJ EPO FQNEdE?=H OEdA, EP MQAOPEKJO PDA IKdANJ 
LDAJKIAJKJ KB JKNI=HEV=PEKJ NAOEdEJC EJ PDA =dKLPEKJ KB CAJAN=HHU RKHQIEJKQO PATPO I=dA KB 
LNKREOEKJO KB KBPAJ IQHPELHA EJPANLNAP=PEKJO, SDE?D =NA AJ=?PAd bU LNER=PA =?PKNO KN OAIE-LNER=PA 
BNKI PDA J=PEKJ=H, EJPANJ=PEKJ=H KN PN=JOJ=PEKJ=H OK?EAPU. 'P EO OPEHH = MQAOPEKJ KB HAC=H LHQN=HEOI, 
OEJ?A EP dA=HO SEPD PDA PN=JOJ=PEKJ=H =JPE-dKLEJC HAC=H KNdAN EJ SDE?D PDA 5KNHd AJPE-"KLEJC 
ACAJ?U (5A"A) KLAN=PAO, = OP=PQPKNU bKdU CKRANJAd bU LNER=PA H=S, SDE?D EOOQAO NQHAO KB 
?KJdQ?P SDE?D, =HPDKQCD OQbOP=JPE=HHU KN I=PANE=HHU LQbHE?, BKNI=HHU ?KJOPEPQPA LNER=PA 
OP=Jd=NdO. 2DEO ACAJ?U PDQO AJ=?PO PDA BQJd=IAJP=H =JPE-dKLEJC dK?QIAJP PD=P EO PDA 5KNHd 
AJPE-"KLEJC !KdA (5A"!) ?KJOEdANEJC D=NIKJEVAd NQHAO KB PDEO J=PQNA ?KILQHOKNEHU P=GAJ 
QL bU LNER=PA OLKNPO KNC=JEV=PEKJO KB =HH HARAHO SDKOA I=J=CAIAJP KB HEPEC=PEKJ B=HHO EJ LNEJ?ELHA 
SEPD PDA OKHA ?KQNP KB =NbEPN=PEKJ BKN OLKNP (!A1). ,ARANPDAHAOO, EP SEHH bA ?DA?GAd PK PDA ATPAJP 
KB PDA EIL=?P KB PDAOA JKNIO =Jd LNER=PA FQOPE?AO, PDA OP=PA O?NAAJ NAI=EJEJC EJ $NAJ?D dKIAOPE? 
H=S =O EJ PDA ?NEIEJ=H BEAHd EJ CAJAN=H, PD=P PDA LNER=PA OP=Jd=NdEV=PEKJ D=O = ?ANP=EJ EJBHQAJ?A EJ 
PDA =JPE-dKLEJC BEAHd, KLAN=PEJC = JKR=PEKJ BKNI KB u OKBP H=S v EJPK u D=Nd H=S v. 
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%kKD?L;HI?JU Dk;DJ;D: :EDD;H 7K9KD; 7FFHE87J?ED EK ?CFHE87J?ED 7KN EF?D?EDI UC?I;I :7DI 

9; :E9KC;DJ. C;I EF?D?EDI :E?L;DJ WJH; 9EDI?:UHU;I 9ECC; FHEFH;I R Bk7KJ;KH. 
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R,3,8c0,3,4:9 
 

 

x I= IfNA MQE = LQ IA OQLLKNPAN. 

x IKJ BNfNA MQE AJ = B=EP dA IgIA. 

x IAO =IKQNO LANdQO, =?PQAHO AP à RAJEN. 

x +KJOEAQN +=N? .#*2'#0 MQE I’= PNKL OQERE AP PNKL ?KJJQ. 

x +KJOEAQN .=PNE?A 0#'1 MQE AJ = B=EP dA IgIA. 

x +=d=IA *=QNAJ?A  -7. 

x I= CN=Jd-IfNA AP IAO =IEO. 

#J L=NPE?QHEAN à AHATEO, &=NNU AP *=QNAJP,  

.QEO à ,E?KH=O +=OO=, (QHE=J, "=REd,  NQ?A, $N=J?A, AHAT=JdNA AP ACJfO LKQN HA L=OO=CA BEJ=H 

x I= ?KILP=bHA LNeBeNeA AJBEJ 
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L09:, d,9 6804c06(ux 90.2,9 ,: ()8Bv0(:0549 
 

               AbNeRE=PEKJ                                      'JPEPQHe 

 

=BB.            ABB=ENA 

AFD"            AJJQ=ENA BN=Jd=EO dA dNKEP EJPANJ=PEKJ=H 

A$*"            ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA 

A%$'1            AOOK?E=PEKJ %eJeN=HA dAO $edeN=PEKJO 'JPANJ=PEKJ=HAO dA 1LKNPO 

(,KQRAHHAIAJP 1LKNPA??KNd) 

A'-5$            AOOK?E=PEKJ dAO BedeN=PEKJO EJPANJ=PEKJ=HAO dAO OLKNPO KHUILEMQAO 

d'DERAN 

AJ f7C?BB;  A?PQ=HEPe FQNEdEMQA, $=IEHHA ("=HHKV NARQAO)              

AJDA  A?PQ=HEPe FQNEdEMQA, "NKEP =dIEJEOPN=PEB ("=HHKV NARQAO) 

AJD"  A?PQ=HEPe FQNEdEMQA, "NKEP EIIKbEHEAN ("=HHKV NARQAO) 

AJF)  A?PQ=HEPe FQNEdEMQA, $KJ?PEKJ LQbHEMQA ("=HHKV NARQAO) 

=H.  AQPNA KQ =HEJe= (OAHKJ HA ?KJPATPA) 

A+A  ACAJ?A IKJdE=HA =JPEdKL=CA 

A+$  AQPKNEPe dAO I=N?DeO BEJ=J?EANO 

A,  AOOAIbHeA ,=PEKJ=HA 

=NP.  ANPE?HA 

A1A  AOOK?E=PEKJ OQEOOA dA H’=NbEPN=CA  

A1-'$   AOOK?E=PEKJ dAO BedeN=PEKJO EJPANJ=PEKJ=HAO dAO OLKNPO KHUILEMQAO 

d'ePe     

AOO. LHeJ.  AOOAIbHeA LHeJEfNA 

=OOK?.  AOOK?E=PEKJ 

A-F  0A?QAEH KBBE?EAH dAO =NNgPO dQ 2NEbQJ=H BedeN=H (1QEOOA) 

A32  AQPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO   

BJC%   QHHAPEJ FQNEdEMQA dAO ?KHHA?PEREPeO HK?=HAO 

BJD.   QHHAPEJ dA FQNEOLNQdAJ?A dA dNKEP dA H'QNb=JEOIA 

BJ,   QHHAPEJ (KHU 1K?EePeO 

 QHH.   QHHAPEJ 

BKBB. A,A   QHHAPEJ dA H’AOOK?E=PEKJ OQEOOA dA H’=NbEPN=CA 

BKBB. 9?L.   QHHAPEJ dAO =NNgPO dA H= !KQN dA ?=OO=PEKJ.    

  !D=IbNAO ?EREHAO 

BKBB. 9H?C.   QHHAPEJ dAO =NNgPO dA H= !KQN dA ?=OO=PEKJ.  

  !D=IbNA ?NEIEJAHHA 

BKBB. D?9J. F;HC.   QHHAPEJ dQ "E?PEKJJ=ENA LANI=JAJP (ÉdEPEKJO HeCEOH=PERAO). 

BKBB. -A,   QHHAPEJ dQ 2NEbQJ=H =NbEPN=H dQ OLKNP  

?/  ?KJPNA 

!A  !KQN d’=LLAH 
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!AA  !KQN =dIEJEOPN=PERA d’=LLAH 

!A"A  !KIIEOOEKJ d'=??fO =QT dK?QIAJPO =dIEJEOPN=PEBO 

C7h. CEDI. 9EDIJ.  *AO JKQRA=QT !=DEANO dQ !KJOAEH !KJOPEPQPEKJJAH  

C7h. :H. ;KH.  !=DEANO dA dNKEP AQNKLeAJ ( NQUH=JP - *=N?EAN %NKQL) 

C7h. :H. IFEHJ  *AO !=DEANO dA "NKEP dQ 1LKNP (.3A+) 

!. =Nb. 1LKNP   !KdA dA H’=NbEPN=CA AJ I=PEfNA dA OLKNP (0fCHAIAJP dA LNK?edQNA dQ 

2NEbQJ=H =NbEPN=H dQ OLKNP) 

!A1  !KQNP KB =NbEPN=PEKJ BKN OLKNP (1AJPAJ?AO NedECeAO AJ H=JCQA =JCH=EOA) 

!A1 -%  !A1 =d DK? dEREOEKJ BKN PDA -HUILE? %=IAO 

!=OO.  !KQN dA ?=OO=PEKJ 

!=OO., AOO. LHeJ.  AOOAIbHeA LHeJEfNA dA H= !KQN dA ?=OO=PEKJ 

!=OO. ?D. NeQJ.  !D=IbNAO NeQJEAO dA H= !KQN dA ?=OO=PEKJ 

!=OO. ?ER.  !D=IbNA ?EREHA dA H= !KQN dA ?=OO=PEKJ 

!=OO. ?KI.  !D=IbNA ?KIIAN?E=HA dA H= !KQN dA ?=OO=PEKJ  

!=OO. ?NEI.  !D=IbNA ?NEIEJAHHA dA H= !KQN dA ?=OO=PEKJ  

!=OO. NAM.  !D=IbNA dAO NAMQgPAO dA H= !KQN dA ?=OO=PEKJ 

CCC  !KJPN=PO, ?KJ?QNNAJ?A, ?KJOKII=PEKJ (*ATEO,ATEO)  

!!'  !D=IbNA dA ?KIIAN?A EJPANJ=PEKJ=HA  

!. ?ER.  !KdA ?EREH 

!!,1  !KJRAJPEKJ ?KHHA?PERA J=PEKJ=HA dQ OLKNP 

!. dKQ=JAO  !KdA dAO dKQ=JAO 

!#   !KJOAEH d’ÉP=P 

!# AOO.  AOOAIbHeA dQ ?KJPAJPEAQT dQ !KJOAEH d’ÉP=P    

!# 1A?P.  1A?PEKJ dQ ?KJPAJPEAQT dQ !KJOAEH d’ÉP=P 

!#1"&   !KJRAJPEKJ AQNKLeAJJA dA O=QRAC=NdA dAO dNKEPO dA H'DKIIA AP dAO 

HEbANPeO BKJd=IAJP=HAO 

!#"&   !KQN AQNKLeAJJA dAO dNKEPO dA H'DKIIA  

 

!##   !KIIQJ=QPe e?KJKIEMQA AQNKLeAJJA 

!%!2   !KdA CeJeN=H dAO ?KHHA?PEREPeO PANNEPKNE=HAO 

?D.  !D=IbNA 

?DNKJ.  !DNKJEMQA 

!'A  !KJ?KNd=P EJPAN?=JPKJ=H OQN H’=NbEPN=CA (1QEOOA) 

!'A1  !KJOAEH EJPANJ=PEKJ=H dA H’=NbEPN=CA AJ I=PEfNA dA OLKNP 

!'-  !KIEPe EJPANJ=PEKJ=H KHUILEMQA 

!'.  !KIEPe EJPANJ=PEKJ=H L=N=HUILEMQA 

!'0A"  !KJOAEHHAN EJPANNeCEKJ=H =JPEdKL=CA 

?EN?.  !EN?QH=ENA 

!'0"'  !AJPNA EJPANJ=PEKJ=H LKQN HA NfCHAIAJP dAO dEBBeNAJdO 

!(A  !KdA dA FQOPE?A =dIEJEOPN=PERA   
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!(!#  !KQN dA FQOPE?A dAO !KIIQJ=QPeO AQNKLeAJJAO 

!(#%  !=DEANO FQNEdEMQAO dA H’eHA?PNE?EPe AP dQ C=V 

!(3#  !KQN dA FQOPE?A dA H’3JEKJ AQNKLeAJJA 

!+A  !KdA IKJdE=H =JPEdKL=CA 

!,'*  !KIIEOOEKJ J=PEKJ=HA dA H’'JBKNI=PEMQA AP dAO *EbANPeO 

!,-  !KIEPe J=PEKJ=H KHUILEMQA 

!,-1$  !KIEPe J=PEKJ=H KHUILEMQA AP OLKNPEB BN=Jd=EO 

!,3"!'  !KIIEOOEKJ dAO ,=PEKJO 3JEAO LKQN HA dNKEP ?KIIAN?E=H EJPANJ=PEKJ=H 

!-   !KIIEOOEKJ dAO KLeN=PEKJO dA bKQNOA 

!-$0A!  !KIEPe BN=Jd=EO d’=??NedEP=PEKJ 

!-(-  !KIEPe(O) d’KNC=JEO=PEKJ dAO (AQT -HUILEMQAO  

?KHH.  !KHHA?PEKJ 

?KI.  !KIIAN?E=H 

?KII.  !KIIAJP=ENA 

?KIL.  !KIL=NAN 

?KJ?H.  !KJ?HQOEKJO 

!-,'  !KIEP=PK KHEILE?K J=VEKJ=HA EP=HE=JK 

!KJO. ?KJOP.  !KJOAEH ?KJOPEPQPEKJJAH 

?KJOEd.  !KJOEdeN=JP 

!KJOP.  !KJOPEPQPEKJ (BN=Jd=EOA) 

!KJP.  !KJPAJPEAQT 

9EDJH7.  !KJPN=ENA 

!.!  !KdA dA LNK?edQNA ?EREHA (OQEOOA) 

!. LeJ=H  !KdA LeJ=H 

!.('  !KQN LANI=JAJPA dA FQOPE?A EJPANJ=PEKJ=HA 

!.*"  !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA 

!. LNK?. LeJ.  !KdA dA LNK?edQNA LeJ=HA 

!0.A  !KdA dAO NAH=PEKJO AJPNA HA LQbHE? AP H'=dIEJEOPN=PEKJ 

9H?J.  !NEPEMQA 

!1+  !KJOAEH OQLeNEAQN dA H= I=CEOPN=PQNA  

!1.  !KdA dA H= O=JPe LQbHEMQA 

!. OLKNP  !KdA dQ OLKNP 

!OP.  !KJOPEPQPEKJ (OQEOOA) 

!11  !KdA dA H= Oe?QNEPe OK?E=HA 

".  "e?NAP 

D.  0A?QAEH "=HHKV ("=HHKV NARQAO) 

D. 7ff.  "=HHKV =BB=ENAO 

"!  "e?EOEKJ dQ !KJOAEH ?KJOPEPQPEKJJAH 

"!0A  "NKEPO dAO ?EPKUAJO d=JO HAQNO NAH=PEKJO =RA? H'=dIEJEOPN=PEKJ  

de?EO.  "e?EOEKJ 



  11 

D?9J. F;HC.  "E?PEKJJ=ENA LANI=JAJP (ÉdEPEKJO HeCEOH=PERAO) 

dEN. (1KQO H= dEN.)  1KQO H= dENA?PEKJ 

dK?.  "K?QIAJP 

dK?PN.  "K?PNEJA 

DH 7:C.  "NKEP =dIEJEOPN=PEB (*ATEO,ATEO) 

DH. FUD.  "NKEP LeJ=H (*ATEO,ATEO) 

DH. IE9.  "NKEP OK?E=H (*ATEO,ATEO) 

#A  !KKLeN=PEKJ AQNKLeAJJA LKQN H’=??NedEP=PEKJ 

ed.  ÉdEPEKJ 

#"!#  ÉPQdAO AP dK?QIAJPO dQ !KJOAEH d’ÉP=P 

AP. =.  #P =QPNAO 

AP. O.  #P OQER=JP(O) 

EKHEF;  0ARQA #QNKLA 

B=O?.  $=O?E?QHA 

$#'  $edeN=PEKJ eMQAOPNA EJPANJ=PEKJ=HA 

$$$  $edeN=PEKJ BN=Jd=EOA dA BKKPb=HH 

$'  $edeN=PEKJ EJPANJ=PEKJ=HA 

$' A  $edeN=PEKJ EJPANJ=PEKJ=HA dA b=OGAP-b=HH 

$'$A  $edeN=PEKJ EJPANJ=PEKJ=HA dA BKKPb=HH =OOK?E=PEKJ 

$'$A1  $edeN=PEKJ EJPANJ=PEKJ=HA dAO =NPE?HAO dA OLKNP 

$'(  $edeN=PEKJ EJPANJ=PEKJ=HA dA FQdK 

$'+  $edeN=PEKJ EJPANJ=PEKJ=HA dA IKPK?U?HEOIA 

$',A  $edeN=PEKJ EJPANJ=PEKJ=HA dA J=P=PEKJ 

$'01  $edeN=PEKJ EJPANJ=PEKJ=HA dA NKHHAN OLKNPEB 

$'1  $edeN=PEKJ EJPANJ=PEKJ=HA dA OGE 

$'4   $edeN=PEKJ EJPANJ=PEKJ=HA dA RKHHAU-b=HH 

 ACE  *AO CN=JdO =REO dQ !KJOAEH d’ÉP=P ("=HHKV) 

 AJA   *AO CN=JdO =NNgPO dA H= FQNEOLNQdAJ?A =dIEJEOPN=PERA ("=HHKV) 

 DCC   *AO CN=JdAO de?EOEKJO dQ !KJOAEH ?KJOPEPQPEKJJAH ("=HHKV) 

 7P. )7B.  %=VAPPA dQ .=H=EO (*ATPAJOK edEPEKJO) 

'AA$  'JPANJ=PEKJ=H =OOK?E=PEKJ KB =PDHAPE?O BAdAN=PEKJ 

"8?:.  "8?:;C 

' 3  'JPANJ=PEKJ=H bE=PDHKJ QJEKJ 

''&$  'JPANJ=PEKJ=H E?A DK?GAU BAdAN=PEKJ 

'*A!  !KKLeN=PEKJ EJPANJ=PEKJ=HA LKQN H’=??NedEP=PEKJ dAO H=bKN=PKENAO 

',A"-  'JOPEPQP dAO KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA  

EJB. N=L.  'JBKNI=PEKJ N=LEdA 

'.!  'JPANJ=PEKJ=H L=N=HUILE? ?KIIEPPAA 

",%J  2DA 'JPANJ=PEKJ=H 1LKNPO *=S (KQNJ=H 

'1-  -NC=JEO=PEKJ EJPANJ=PEKJ=HA dA JKNI=HEO=PEKJ 
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'JOPN.  'JOPNQ?PEKJ 

'JOPN. +EJ.  'JOPNQ?PEKJ +EJEOPeNEAHHA 

'2$  'JPANJ=PEKJ=H PAJJEO BAdAN=PEKJ 

",%R  2DA 'JPANJ=PEKJ=H 1LKNPO *=S 0AREAS 

'13  'JPANJ=PEKJ=H OG=PEJC QJEKJ 

'5$  'JPANJ=PEKJ=H SAECDPHEBPEJC BAdAN=PEKJ 

J.-C%.  (QNEO-!H=OOAQN (*ATEO,ATEO) 

J.-C%., A:C?D?IJH7J?f  (QNEO-!H=OOAQN dA dNKEP =dIEJEOPN=PEB 

J.-C%., C?L?B CE:;  (QNEO-!H=OOAQN !KdA ?EREH 

J.-C%., DHE?J ?DJ;HD7J?ED7B  (QNEO-!H=OOAQN dA dNKEP EJPANJ=PEKJ=H 

J.-C%., %E?I FUD7B;I IFU9?7B;I  (QNEO-!H=OOAQN dAO HKEO LeJ=HAO OLe?E=HAO 

J.-C%., )UD7B CE:;  (QNEO-!H=OOAQN !KdA LeJ=H 

J.-C%., )HE9U:KH;I f?I97B;I  (QNEO-!H=OOAQN dA LNK?edQNAO BEO?=HAO 

JC)     (QNEO-!H=OOAQN LeNEKdEMQA, (*= OAI=EJA FQNEdEMQA) edEPEKJ CeJeN=HA  

JC) A   (QNEO-!H=OOAQN LeNEKdEMQA, (*= OAI=EJA FQNEdEMQA) edEPEKJ 

AdIEJEOPN=PEKJO AP ?KHHA?PEREPeO PANNEPKNE=HAO 

JC) E   (QNEO-!H=OOAQN LeNEKdEMQA, (*= OAI=EJA FQNEdEMQA) edEPEKJ #JPNALNEOA AP 

=BB=ENAO 

JD"   (KQNJ=H dA dNKEP EJPANJ=PEKJ=H (!HQJAP) 

J:-  (KQNJ=H dAO PNEbQJ=QT (*=QO=JJA) 

J(  (KQNJ=H -BBE?EAH (*KEO AP de?NAPO) / (AQT -HUILEMQAO (OAHKJ HA 

?KJPATPA)  

J(CE  (KQNJ=H KBBE?EAH dAO !KIIQJ=QPeO AQNKLeAJJAO  

J(.E  (KQNJ=H KBBE?EAH dA H’3JEKJ AQNKLeAJJA 

FQNEO.  (QNEOLNQdAJ?A 

JKH?IFEHJ  (QNEOLKNP, *= NARQA FQNEdEMQA AP e?KJKIEMQA dQ OLKNP ("=HHKV - 

   (QNEO edEPEKJO), AJ?EAJJAIAJP 0ARQA FQNEdEMQA AP e?KJKIEMQA  

   "Q OLKNP 

JKIJ?9;I  (QOPE?AO, 0ARQA CeJeN=HA dA dNKEP LNK?AOOQAH ("=HHKV) 

*.  *KE 

*"'.  *KE BedeN=HA OQN HA dNKEP EJPANJ=PEKJ=H LNERe (1QEOOA) 

%;8.  0A?QAEH *AbKJ dAO =NNgPO dQ !KJOAEH d' ÉP=P 

*2$  *KE OQEOOA OQN HA 2NEbQJ=H BedeN=H  

*%"(  *EbN=ENEA CeJeN=HA dA dNKEP AP dA FQNEOLNQdAJ?A 

*,$.  *ECQA J=PEKJ=HA dA BKKPb=HH LNKBAOOEKJJAH 

%)A  *AO .APEPAO =BBE?DAO (*ATPAJOK) 

Jq  ,QIeNK 

JKP.  ,KP=IIAJP 

KbO.  -bOANR=PEKJ(O) 

-%  -HUILE?O %=IAO 
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EF. 9?J.               -LANA ?EP=PK (?EPe LNe?edAIIAJP).  
-Nd.  -NdKJJ=J?A 

L.  .=CA 

L=J.  .=JKN=I= 

. A  .=OOALKNP bEKHKCEMQA dA H’=PDHfPA  

.=N.  .=N=CN=LDA(O) 

.$*0  .NEJ?ELAO BKJd=IAJP=QT NA?KJJQO L=N HAO HKEO dA H= NeLQbHEMQA 

.%"  .NEJ?ELAO CeJeN=QT dQ dNKEP 

LHeJ.  .HeJEfNA 

LL.  .=CAO 

LNe?.  .Ne?EPe 

.3A+  .NAOOAO 3JERANOEP=ENAO d'AET-+=NOAEHHA 

LQbH.  .QbHE?=PEKJ / LQbHEe 

LQbH. 'JPANJAP  LQbHEe(A) OQN 'JPANJAP 

.3$  .NAOOAO QJERANOEP=ENAO dA $N=J?A 

.4  .NK?fO-RANb=H 

Q)C  /QAOPEKJ LNEKNEP=ENA dA ?KJOPEPQPEKJJ=HEPe 

0A.-  0A?KQNO =dIEJEOPN=PEB LNe=H=bHA KbHEC=PKENA 

0!A  0AOLKJO=bEHEPe ?EREHA AP =OOQN=J?AO (*ATEO,ATEO) 

RDC  0ARQA dAO ?KJPN=PO (*%"( z *ATPAJOK edEPEKJO) 

RD)  0ARQA dQ dNKEP LQbHE? AP dA H= O?EAJ?A LKHEPEMQA AJ $N=J?A AP à 

H'ePN=JCAN (*%"() 

RDB"  0ARQA bAHCA dA dNKEP EJPANJ=PEKJ=H 

RD)A  0ARQA LN=PEMQA dA dNKEP =dIEJEOPN=PEB 

RD,  0ARQA dQ dNKEP OQEOOA 

R;9.  0A?QAEH dAO de?EOEKJO dQ !KJOAEH !KJOPEPQPEKJJAH KQ NA?QAEH dAO =NNgPO 

dA H= !KQN dA FQOPE?A dAO ?KIIQJ=QPeO AQNKLeAJJAO (LQEO dA H= !(3#) 

AP dQ 2NEbQJ=H dA LNAIEfNA EJOP=J?A dAO ?KIIQJ=QPeO AQNKLeAJJAO 

(LQEO dQ 2.'3#) 

R;9. -A,  0A?QAEH dAO OAJPAJ?AO dQ 2NEbQJ=H =NbEPN=H dQ OLKNP 

RUF.  0eLANPKENA "=HHKV (#J?U?HKLedEA) 

RUF. 9EDJ. 7:C.  0eLANPKENA dA ?KJPAJPEAQT =dIEJEOPN=PEB "=HHKV (#J?U?HKLedEA) 

RUF. :H. 9?L.  0eLANPKENA dA dNKEP ?EREH "=HHKV (#J?U?HKLedEA) 

RUF. :H. ;KH.  0eLANPKENA dA dNKEP AQNKLeAJ "=HHKV (#J?U?HKLedEA) 

RUF. :H. ?DJ.  0eLANPKENA dA dNKEP EJPANJ=PEKJ=H "=HHKV (#J?U?HKLedEA) 

RUF. :H. FUD ;J FHE9. FUD.   0eLANPKENA dA dNKEP LeJ=H AP dA LNK?edQNA LeJ=HA "=HHKV 

(#J?U?HKLedEA) 

RUF. FHE9. 9?L.  0eLANPKENA dA LNK?edQNA ?EREHA "=HHKV (#J?U?HKLedEA) 

NAM.  0AMQgPA 

R;L. 7:C.  *= NARQA =dIEJEOPN=PERA (.3$) 
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R;L. 7H8.   0ARQA dA H'=NbEPN=CA (!KIEPe BN=Jd=EO dA H’=NbEPN=CA z 0ed=?PEKJ dA H= 

NARQA dA H’=NbEPN=CA) 

R;L. 9H?J. D")  0ARQA ?NEPEMQA dA dNKEP EJPANJ=PEKJ=H LNERe 

RFA)  0ARQA BN=Jd=EOA d’=dIEJEOPN=PEKJ LQbHEMQA (#,A) 

RFDA  0ARQA BN=Jd=EOA dA dNKEP =dIEJEOPN=PEB ("=HHKV NARQAO) 

RFDC  0ARQA BN=Jd=EOA dA dNKEP ?KJOPEPQPEKJJAH (.3$) 

RFF)  0ARQA BN=Jd=EOA dA BEJ=J?AO LQbHEMQAO (*ATPAJOK) 

RF,)  0ARQA BN=Jd=EOA dA O?EAJ?A LKHEPEMQA (.ANOeA) 

R D ?DJ. )K8B.  0ARQA CeJeN=HA dA dNKEP EJPANJ=PEKJ=H LQbHE? (*%"() 

R;L. jKH. U9E. IFEHJ  0ARQA FQNEdEMQA AP e?KJKIEMQA dQ OLKNP (,KQRAHHAIAJP (QNEOLKNP) 

R;L. FUD?J.  0ARQA LeJEPAJPE=ENA AP dA dNKEP LAJ=H (!3(A1) 

RJDA  0ARQA dA (QNEOLNQdAJ?A dA "NKEP dAO =BB=ENAO ($N=J?EO *ABAbRNA) 

RJF  0ARQA dA FQNEOLNQdAJ?A AP dAO ?KJ?HQOEKJO BEO?=HAO ($N=J?EO *ABAbRNA) 

R;L. EB.  0ARQA KHUILEMQA 

R;L. IE9?UJUI  0ARQA dAO OK?EePeO ("=HHKV NARQAO) 

R"DC  0ARQA EJPANJ=PEKJ=HA dA dNKEP ?KIL=Ne (.ANOeA) 

R"DE  0ARQA EJPANJ=PEKJ=HA dA dNKEP e?KJKIEMQA ("A  KA?G 1QLeNEAQN) 

R"D)  0ARQA EJPANJ=PEKJ=HA dA dNKEP LeJ=H (#0#1) 

RJC  0ARQA dA FQNEOLNQdAJ?A ?KJOPEPQPEKJJAHHA 

RJ 9EC.  0ARQA dA FQNEOLNQdAJ?A ?KIIAN?E=HA (2N=JO=?PERA 2DKIOKJ 0AQPANO) 

R%DC  *= 0ARQA *=IU "NKEP !EREH (5KHPANO )HQSAN z *=IU) 

R&C.E  0ARQA dQ I=N?De ?KIIQJ AP dA H’3JEKJ AQNKLeAJJA ("=HHKV) 

R(  0A?QAEH KBBE?EAH dQ dNKEP BedeN=H (1QEOOA) 

RRJ  0ARQA dA NA?DAN?DA FQNEdEMQA, "NKEP LNKOLA?PEB (.3A+) 

R,C  0ARQA dA O?EAJ?A ?NEIEJAHHA AP dA dNKEP LeJ=H ?KIL=Ne ("=HHKV NARQAO) 

R,D"E  0ARQA dA dNKEP EJPANJ=PEKJ=H AP AQNKLeAJ (1QEOOA) 

R,J  0ARQA 1QEOOA dA FQNEOLNQdAJ?A 

R-D 9?L.  0ARQA PNEIAOPNEAHHA dA dNKEP ?EREH ("=HHKV NARQAO) 

R-D 9EC.  0ARQA PNEIAOPNEAHHA dA dNKEP ?KIIAN?E=H AP dA dNKEP e?KJKIEMQA 

("=HHKV NARQAO) 

R-D ;KH.  0ARQA PNEIAOPNEAHHA dA dNKEP AQNKLeAJ ("=HHKV NARQAO) 

R-D!  0ARQA PNEIAOPNEAHHA dAO dNKEPO dA H’DKIIA (,AIAOEO) 

O.  OQER=JP(O) 

,.  0A?QAEH 1ENAU 

1A?P.  1A?PEKJ 

1eNEA A   ANNgPO AP de?EOEKJO dA H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA 

(FQOMQ’=Q 31 de?AIbNA 1995) 

1'  1P=Jd=Nd(O) EJPANJ=PEKJ=H(=QT) dA H’A+A 

1'A32  1P=Jd=Nd EJPANJ=PEKJ=H LKQN H’=QPKNEO=PEKJ d’QO=CA à dAO BEJO 

PDeN=LAQPEMQAO dA H’A+A 
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1'!  1P=Jd=NdO EJPANJ=PEKJ=QT dA ?KJPNmHAO dA H’A+A (AJ?EAJJAIAJP) 

1'!#  1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO ?KJPNmHAO AP HAO AJMQgPAO dA H’A+A 

1'*  1P=Jd=Nd 'JPANJ=PEKJ=H LKQN HAO H=bKN=PKENAO dA H’A+A 

1'.0.  1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= LNKPA?PEKJ dAO NAJOAECJAIAJPO 

LANOKJJAHO  

,J  *= OAI=EJA FQdE?E=ENA (%AJfRA) 

OKII.  1KII=ENA 

OLe?.  1Le?E=HAIAJP 

1P=Jd=Nd EJPANJ=PEKJ=H  *EOPA =JJQAHHA dAO LNKdQEPO dKL=JPO EJPANdEPO L=N H’A+A 

- *EOPA dAO EJPANdE?PEKJO   

OPe  1K?EePe 

P.  2KIA 

2A  2NEbQJ=H =dIEJEOPN=PEB 

2A1  2NEbQJ=H =NbEPN=H dQ OLKNP 

2A1 (-  !D=IbNA =d DK? dQ 2A1 LKQN HAO (AQT KHUILEMQAO 

2!  2NEbQJ=H dAO ?KJBHEPO 

2. ?KNN.  2NEbQJ=H ?KNNA?PEKJJAH 

2%'  2NEbQJ=H dA CN=JdA EJOP=J?A 

2'  2NEbQJ=H d’EJOP=J?A 

2.'!#  2NEbQJ=H dA LNAIEfNA EJOP=J?A dAO !KIIQJ=QPeO AQNKLeAJJAO 

2.'3#  2NEbQJ=H dA LNAIEfNA EJOP=J?A dA H’3JEKJ AQNKLeAJJA 

2NEb. Bed.  2NEbQJ=H BedeN=H (1QEOOA) 

PN=d.  2N=dQ?PEKJ 

3#  3JEKJ AQNKLeAJJA 

3!'  3JEKJ ?U?HEOPA EJPANJ=PEKJ=HA 

3#$A  3JEKJ KB AQNKLA=J BKKPb=HH =OOK?E=PEKJ 

31A"A  3JEPAd OP=PAO =JPE-dKLEJC =CAJ?U 

R.  4KEN 

/°  /;H8E 

RKH.  4KHQIA 
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u %; 8EDh;KH ;IJ IEKL;DJ B7 I;KB; 9hEI; GKkED FK?II; :EDD;H I7DI B'7LE?H ;J 9k;IJ ;D B; :EDD7DJ 
GKkED Bk79GK?;HJ v. 
 
4KHP=ENA 
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I4:B8D: du 9u1,: ,: 685)2B3(:07u, 

 
1. "=JO QJA RKHKJPe ATLHE?EPA dA ?NEPEMQA dQ ?KJBKNIEOIA AP dA H= OANREPQdA, +. $KQ?=QHP 

O’ATLNEI=EP AJ ?AO PANIAO : d 9J:EKI IECC;I ;DJHUI :7DI KD JOF; :; IE9?UJU E] B; FEKLE?H :; B7 

BE? ;IJ ;D JH7?D DED F7I :; HUgH;II;H, C7?I :; Ik?DJUgH;H R KD FEKLE?H 8;7K9EKF FBKI gUDUH7B : 

9;BK? :; B7 DEHC;. C; GK? ?CFB?GK; KD IOIJVC; :; IKHL;?BB7D9;, :; 9EDJH[B; JEKJ 7KJH; e1. 

 
 .=N H= NALNKdQ?PEKJ dA ?AO MQAHMQAO LDN=OAO, EH AOP MQAOPEKJ JKJ L=O dA O’AJC=CAN OQN QJ 

PANN=EJ LKHEPEMQA, I=EO OEILHAIAJP d’=PPENAN H’=PPAJPEKJ OQN HA LDeJKIfJA dA u IQP=PEKJ v dQ 

dNKEP, MQE O’AOP =??eHeNe à H’eLKMQA u LKOP-IKdANJA v2. "AO deBEJEPEKJO ?KJJQAO, ?KIIQJeIAJP 

=??ALPeAO AP =LLHEMQeAO OKJP deOKNI=EO NeCQHEfNAIAJP MQAOPEKJJeAO RKENA ?KJPAOPeAO, à 

?KIIAJ?AN L=N H= JKPEKJ ?H=OOEMQA dA u NfCHA dA dNKEP v. 

 
2. .KQN H= ?H=NPe dA ?AO LNKLKO, H= NfCHA AOP =OOEIEHeA à H= JKNIA. #J H’K??QNNAJ?A, H= JKNIA 

=JPEdKL=CA AJ CeJeN=H AOP ?KJOEdeNeA ?KIIA QJA NfCHA dA ?KJdQEPA. #HHA ?KILNAJd QJ AJOAIbHA 

dA dEOLKOEPEKJO edE?PeAO L=N QJA BKJd=PEKJ dA dNKEP LNERe OQEOOA, H’ACAJ?A IKJdE=HA =JPEdKL=CA 

(A+A)3, dKJP HA dK?QIAJP BKJd=IAJP=H AOP ?KJOPEPQe L=N HA !KdA IKJdE=H =JPEdKL=CA (!+A)4. 

!A PATPA LNeRKEP dAO NfCHAO D=NIKJEOeAO5 MQE dKERAJP gPNA NALNEOAO L=N OAO OECJ=P=ENAO AQT-IgIAO 

LNEReO6, HAO KNC=JEO=PEKJO OLKNPERAO. 

                                                
1 +. $-3!A3*2, D?JI ;J U9H?JI, ed. %=HHEI=Nd, ?KHH.  EbHEKPDfMQA dA LDEHKOKLDEA, 1994, L. 75 (!EP=PEKJ AOPEIeA 
BKNP =LLNKLNEeA, deFà NALNEOA L=N : !. 2&' '#0%#, u *= dAJOEBE?=PEKJ JKNI=PERA. "e?KQRANPA d'QJ LNK?AOOQO v, D., 
2014, L. 834).  
2 Cf. OQN ?APPA JKPEKJ, LKQN H= dK?PNEJA FQNEdEMQA : (. !&#4A**'#0, %'QJ7J FEIJ-CE:;HD;, 3fIA ed., *%"(, ?KHH. 
"NKEP AP OK?EePe, P. 35, 2008 ; "8?:., u 4ANO QJ dNKEP LKOP-IKdANJA ? *AO PN=JOBKNI=PEKJO dA H= NeCQH=PEKJ FQNEdEMQA v, 
RD), 1998, L. 659 ;  . "A 1-31A 1A,2-, u "NKEP : QJA ?=NPA dA HA?PQNA deBKNIeA. .KQN QJA ?KJ?ALPEKJ LKOP-
IKdANJA dQ dNKEP v, DHE?J ;J IE9?UJU, 1988/10, L. 373. 
3 Cf. +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H 
B; CED:; jKH?:?9E-IFEHJ?f, PDfOA *=QO=JJA, 2010, LL. 168-171 ; (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA 
=JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO OLKNPERAO v, R", Jq 111, =QPKIJA 2002, L. 381. - 
.KQN AJ O=RKEN LHQO OQN H’KNC=JEO=PEKJ AP HA BKJ?PEKJJAIAJP dA H’A+A : 1P=PQPO dA H’A+A (0eREOeO), 30 =KoP 2016. 
4 *A !+A EJEPE=H BQP =dKLPe HA 5 I=NO 2003 à H’K??=OEKJ dA H= OA?KJdA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA 
OLKNP MQE O’AOP PAJQA à !KLAJD=CQA ("=JAI=NG), =R=JP d’AJPNAN AJ RECQAQN HA 1AN F=JREAN 2004. - 4. JKP=IIAJP AJ 
?A MQE ?KJ?ANJA HA ?KJPAJQ dQ !+A dA 2015 : !. !&A311A0", 2. !&'0-,, %; DEKL;7K CE:; CED:?7B 
7DJ?:EF7g; h QLEBKJ?EDI ;J F;HIF;9J?L;I, A?PAO dQ ?KHHKMQA dQ 26 JKRAIbNA 2015 KNC=JEOe à "EFKJ L=N HA 
*=bKN=PKENA dA "NKEP dQ 1LKNP N=PP=?De =Q !0#"'+' dA H’3JERANOEPe dA  KQNCKCJA, ed. *ATEO,ATEO, ?KHH. *'2#! 
(30'1-!*A, 2016 ; +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, %)A, 30 OALPAIbNA 2014, Jq 195, L. 
9. z 4. AJOQEPA O’=CEOO=JP dA H= RANOEKJ dA 2009 dA ?A PATPA : !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, 
?D .. + A7A (dEN.), %; IFEHJ ;J I;I ULVD;C;DJI f79; 7K :HE?J ;J R B7 jKIJ?9;, A?PAO dQ ?KHHKMQA dQ 6 de?AIbNA 
2008,  NQTAHHAO, ed. *=N?EAN, 2010. z 4. AJBEJ NAH=PERAIAJP à H= PAJAQN dQ !+A EJEPE=H : $. *A227, %7 B;N IFEHJ?L7. 
R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, PDfOA .=NEO 6, 2005, LL. 399-405.   
5 Cf. (. "#+#1*A7, (Hg7D?I;H B7 BKJJ; 7DJ?:EF7g; R BkU9h;BB; ?DJ;HD7J?ED7B; : KD; IE9?EBEg?; FH7gC7J?GK; :kKD 
FHE9;IIKI :kh7HCED?I7J?ED, PDfOA .=NEO -QAOP ,=JPANNA *= "eBAJOA (.=NEO 10), 2011.  
6 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, %)A, 
10 BeRNEAN 2016, Jq 29, L. 12 ;  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA 
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3. !A?E eP=JP dEP, H= NfCHA dA dNKEP KQ NfCHA FQNEdEMQA AOP CeJeN=HAIAJP deBEJEA ?KIIA QJA 

u 9N:VgB; :; 9ED:K?J; :7DI B;I H7FFEHJI IE9?7KN, gUDUH7B;, 78IJH7?J; ;J E8B?g7JE?H;, :EDJ B7 

I7D9J?ED ;IJ 7IIKHU; F7H B7 FK?II7D9; FK8B?GK; v7. 

 
 AQ RQ dA ?APPA deBEJEPEKJ, =Q?QJ PATPA =JPEdKL=CA JA O=QN=EP AJ LNEJ?ELA LNePAJdNA à H= 

FQNEdE?EPe =Q OAJO u IKJEOPA v dQ PANIA, OUJKJUIA d’QJE?EPe dQ dNKEP, dA DEeN=N?DEA, 

d’DKIKCeJeEPe AP d’=OOEIEH=PEKJ dQ dNKEP à H’ÉP=P8. *AO NfCHAO =LLHE?=bHAO d=JO ?A dKI=EJA 

d’ATLANPEOA NAHfRAJP AJ ABBAP dQ OEILHA Ie?=JEOIA dA u JKNI=HEO=PEKJ v9. !APPA dANJEfNA OA 

deBEJEP ?KIIA u KD; 79J?L?JU :'?DJUHWJ gUDUH7B GK? 7 FEKH E8j;J :; fEKHD?H :;I :E9KC;DJI :; 

HUfUH;D9; UB78EHUI :; C7D?VH; 9EDI;DIK;BB; F7H JEKJ;I B;I F7HJ?;I ?DJUH;IIU;I, FEHJ7DJ IKH :;I 

HVgB;I, :;I 97H79JUH?IJ?GK;I, :;I H;9ECC7D:7J?EDI EK :;I ;N;CFB;I :; 8EDD;I FH7J?GK;I, 

H;B7J?L;I R :;I FHE:K?JI, R :;I I;HL?9;I, R :;I CUJhE:;I, R :;I FHE9;IIKI EK R :;I 

EHg7D?I7J?EDI v10. 

 
4. *AO NfCHAO =JPEdKL=CA edE?PeAO L=N H’A+A OKJP LKQN HAQN L=NP EJOeNeAO d=JO QJ 

.NKCN=IIA IKJdE=H =JPEdKL=CA11 dAOPEJe d R Bkh7HCED?I7J?ED EFJ?C7B; :;I FHEgH7CC;I ;J :;I 

8EDD;I FH7J?GK;I 7DJ?:EF7g; 7KN D?L;7KN D7J?ED7B ;J ?DJ;HD7J?ED7B v12. 'H OA ?KILKOA à ?APPA 

BEJ dAO PNKEO JERA=QT dA JKNIAO13 OQER=JPO : HA !KdA IKJdE=H =JPEdKL=CA (!+A)14, HAO 1P=Jd=NdO 

EJPANJ=PEKJ=QT (1') LNEO LKQN OKJ =LLHE?=PEKJ15 =EJOE MQA HAO IKdfHAO dA bKJJAO LN=PEMQAO AP 

                                                
AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, ?D ". 4#'**-,, +.  -3"-2, !. "3"-%-,,  .  0'%,-,, +. 
!A0'31, !. !A11A,, %. 0A 3, ). *3!A1, $. A3+-,", (.-!. *A.-3 *#, !.  -7#0-!A.#**#, 1. *A 
0#12#, (.-.. 4'A*, #. !&#4A*'#0 (dEN.), "KOOEAN OLe?E=H, d DUEDJEBEg?; ;J :HE?J :K IFEHJ e, C7h. :H. IFEHJ, 
2016, Jq 42, LL. 48-49 ; $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 405-407.  
7/° 0fCHA dA dNKEP KQ NfCHA FQNEdEMQA 4DHE?J gUDUH7B (:HE?J FH?LU, :HE?J FK8B?9)5 : 1. %3',!&A0", %. 
+-,2A%,'#0 (dEN.), 0. %3'**'#,, (. 4',!#,2, %;N?GK; :;I J;HC;I jKH?:?GK;I, 16fIA ed., "=HHKV, ?KHH. 
*ATEMQAO, 2007, L. 558. 
8 4. LNEJ?EL=HAIAJP : &. )#*1#,, -hUEH?; FKH; :K :HE?J, PN=d. !D. #EOAJI=JJ,  NQTAHHAO-.=NEO, 2fIA ed.,  NQUH=JP-
*%"(, ?KHH. *= LAJOeA FQNEdEMQA, 1999. 
9 !ALAJd=JP, d=JO HA OAJO d’QJA ?KJ?QNNAJ?A dQ dNKEP L=N H= JKNIA PA?DJEMQA, 9f. JKP=IIAJP  . $07"+A,, 
u !KIIAJP LAJOAN HA dNKEP CHKb=H ? v, ?D (.-7. !&#0-2 AP  . $07"+A, (dEN.), %7 I9?;D9; :K :HE?J :7DI B7 
gBE87B?I7J?ED,  NQTAHHAO, ed.  NQUH=JP, ?KHH. .AJOAN HA dNKEP, 2012, L. 5. 
10 ANPE?HA 1AN dQ de?NAP Jq 2009-697 dQ 16 FQEJ 2009 NAH=PEB à H= JKNI=HEO=PEKJ, J(, 17 FQEJ 2009, L. 9860. 
11 Cf. +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H 
B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., LL. 171-173. 
12 !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ 
!KdA v, 1KQO-NQbNEMQA u *A .NKCN=IIA IKJdE=H =JPEdKL=CA v. 
13 "8?:., 1KQO-NQbNEMQA u *A LNKCN=IIA IKJdE=H =JPEdKL=CA v ("EOLKOEPEKJO JKJ IKdEBEeAO L=N HA !+A 2015). 
14 .KQN HA JKQRA=Q !KdA (,ERA=Q 1) : !KdA IKJdE=H =JPEdKL=CA (!+A 2015), A+A, 15 JKRAIbNA 2013. 
15 'H ATEOPA ?EJM (5) OP=Jd=NdO EJPANJ=PEKJ=QT (,ERA=Q 2) : Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2017, 
A+A, 17 K?PKbNA 2016 ; 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H’=QPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO (1'A32 
2016), A+A, 10 de?AIbNA 2015 ; 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO ?KJPNmHAO AP HAO AJMQgPAO (1'!# 2017), A+A, 
15 de?AIbNA 2016 ; 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= LNKPA?PEKJ dAO NAJOAECJAIAJPO LANOKJJAHO (1'.0. 2015), A+A, 
20 BeRNEAN 2014 ; AP 1P=Jd=Nd 'JPANJ=PEKJ=H LKQN HAO H=bKN=PKENAO (1'* 2016), RANOEKJ 9.0, A+A, 2 FQEJ 2016. 
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HECJAO dENA?PNE?AO16. 1AQHO HAO dAQT LNAIEANO JERA=QT OKJP AJ KQPNA KbHEC=PKENAO LKQN OAO 

OECJ=P=ENAO. 

  
 !AO JKNIAO RKJP bEAJ NeCEN dAO N=LLKNPO OK?E=QT ?=N AHHAO O’=LLHEMQAJP d=JO HAO N=LLKNPO 

AJPNA HAO =PDHfPAO AP HAO KNC=JEOIAO OLKNPEBO HAO IAPP=JP AJ yQRNA. +=EO H= NAOOAIbH=J?A OAIbHA 

O’=NNgPAN à ?A JERA=Q AJPNA H= NfCHA dA dNKEP AP H= JKNIA PA?DJEMQA. !APPA dANJEfNA OA dEOPEJCQA 

=EJOE dA H= JKNIA FQNEdEMQA JKJ OAQHAIAJP AJ N=EOKJ dA O= LKNPeA, ?=N AHHA O’=LLHEMQA à QJ 

dKI=EJA L=NPE?QHEAN, I=EO LHQO BKJd=IAJP=HAIAJP AJ ?KJOeMQAJ?A dA u Bk7KJEH?JU 9MQE AJ AOP: R 

BkEH?g?D; v =EJOE MQA dA H’=bOAJ?A dA u fEH9; 9EDJH7?gD7DJ; v17 MQE H= ?=N=?PeNEOA, ?NEPfNA dA H= 

NfCHA dA dNKEP L=N AT?AHHAJ?A. 

 
5. *A deb=P LKQNN=EP gPNA ?HKO à ?A OP=dA, H= HQPPA =JPEdKL=CA eP=JP EJEPEeA L=N QJ KNC=JEOIA 

dA dNKEP LNERe OQEOOA, H’A+A, HAO PATPAO edE?PeO L=N ?APPA dANJEfNA JA ?KJPN=ECJ=JP L=N =EHHAQNO AP 

LKQN ?APPA N=EOKJ AJ =Q?QJA B=dKJ HAO ÉP=PO18. 

 
 !ALAJd=JP, ?’AOP KQbHEAN PNfO REPA MQA IgIA HAO LHQO aLNAO deBAJOAQNO dA H= PDeKNEA 

?H=OOEMQA, à ?KIIAJ?AN L=N )#*1#, HQE-IgIA, =dIAPPAJP H= LKOOEbHA ATEOPAJ?A dA JKNIAO 

FQNEdEMQAO =QT ?mPeO dAO NfCHAO dA dNKEP ?H=OOEMQAO. #HHAO OA deBEJEOOAJP ?KIIA u B7 I?gD?f?97J?ED 

:'KD 79J; :; LEBEDJU (w) F7H B;GK;B GK;BGK'KD L;KJ GK; GK;BGK; 9hEI; i:E?J 7LE?H B?;Kj v19. 

*AQN R=HEdEPe OAN= AJ KQPNA ?KJdEPEKJJeA =Q B=EP MQ’AHHA OKEP LKOeA u 9EDfEHCUC;DJ R KD; 7KJH; 

DEHC; v20. 

 
*AO PATPAO edE?PeO L=N H’A+A NeLKJdAJP à ?APPA deBEJEPEKJ, ?=N HAO JKNIAO =JPEdKL=CA 

NAHfRAJP dQ u dARKEN-gPNA v, EILKOAJP dAO LNAO?NELPEKJO, AP OKJP =LLHE?=bHAO ?=N AHHAO NAOLA?PAJP 

AJ PKQP LNAIEAN HEAQ HA dNKEP OQEOOA. #HHAO JA ?KJOPEPQAJP PKQPABKEO OAHKJ QJ PAH O?DeI= MQA dA 

                                                
16 'H O’=CEP dA PATPAO JKJ ?KJPN=ECJ=JPO (,ERA=Q 3) edE?PeO dA I=JEfNA NeCQHEfNA L=N HAO OANRE?AO dA H’A+A AJ RQA 
dA u fEKHD?H 9=QT OECJ=P=ENAO dQ !+A: :;I IEBKJ?EDI :7DI B;I :?ffUH;DJI I;9J;KHI :; B7 BKJJ; 7DJ?:EF7g; v (!+A 
(2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 
1KQO-NQbNEMQA u *AO IKdfHAO dA bKJJAO LN=PEMQAO AP HAO HECJAO dENA?PNE?AO v). 
17 .KQN HAO dAQT dANJEANO ?NEPfNAO : 9f. +. *A,-0" $A0',#**', u *= JKNIA PA?DJEMQA : QJA OKQN?A dQ dNKEP 
HeCEPEIA ? v, RFDA, 2005, L. 738. 
18 1AQHO OAO OECJ=P=ENAO LNEReO (Cf. !+A (2015), =NP. 23.1 u A??ALP=PEKJ dQ !KdA v, LP. 1) OKJP AJ LNEJ?ELA HEeO L=N 
HA !+A OKQO NeOANRA dA O= NALNEOA d=JO HAQNO NfCHAIAJPO NAOLA?PEBO, 9f. JKP=IIAJP :  .  0'%,-,, u !KJOPNQ?PEKJ 
EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., LL. 48-51 ; $. 
*A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 394-397.  
19  &. )#*1#,, -hUEH?; gUDUH7B; :;I DEHC;I, ed. .3$, ?KHH. *eRE=PD=J, 1996, LL. 2-3. 
20 #. +'**A0", u /Q’AOP-?A MQ’QJA JKNIA FQNEdEMQA v, v, C7h. CEDI. 9EDIJ., 2007, Jq 21. 
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OEILHAO JKNIAO, deLKQNRQAO dA R=HAQN ?KJPN=ECJ=JPA. "A LHQO, ?AO JKNIAO OKJP OQO?ALPEbHAO 

d’gPNA u JKJ FQNEdEMQAO v, AJ N=EOKJ dA HAQN =LL=NPAJ=J?A à QJ =QPNA OUOPfIA FQNEdEMQA21. 

 
 3J PAH ?KJOP=P NAREAJP L=N OQEPA à deJEAN PKQPA BKN?A KbHEC=PKENA à H= JKNIA ?KIIA à 

NABQOAN H= LKOOEbHA ?KATEOPAJ?A d’KNdNAO FQNEdEMQAO dEOPEJ?PO, JA OAN=EP-?A MQ’=Q OAEJ d’QJ IgIA 

ÉP=P. 

 
6. .KQN =QP=JP, OE HA u 9H?JVH; :K jKH?:?GK; v NeOEdA bEAJ d=JO H= ?KJPN=EJPA AP L=N ?KJOeMQAJP 

d=JO H= u I7D9J?ED v, H= LNEOA AJ ?KJOEdeN=PEKJ dA ?A u CEJ (w) :7DI IED I;DI IK8IJ7DJ?;B, R 

I7LE?H B7 FH?I; ;D 9ECFJ; fEHC;BB; :; 9ECFEHJ;C;DJI F7H B; :HE?J v, LANIAP d’=BBENIAN MQA u I? 

B; :HE?J ;IJ JEKjEKHI I7D9J?EDDU, ?B D';IJ F7I JEKjEKHI 7IIEHJ? :; I7D9J?EDI HUFH;II?L;I v22.  EAJ 

MQA JKJ O=J?PEKJJeA AJ LNEJ?ELA L=N HAO EJOP=J?AO eP=PEMQAO, H= JKNIA =JPEdKL=CA LKQNN=EP 

?KNNAOLKJdNA à ?APPA EdeA. .=N ATAILHA, QJ H=bKN=PKENA =JPEdKL=CA AOP OQO?ALPEbHA dA RKEN OKJ 

=??NedEP=PEKJ NABQOeA KQ NAPENeA L=N H’A+A LKQN ?=QOA dA JKJ-?KJBKNIEPe =Q 1P=Jd=Nd 

EJPANJ=PEKJ=H OQN HAO H=bKN=PKENAO. 

 
 "A IgIA, HA u LHQN=HEOIA FQNEdEMQA v AOP dALQEO HKJCPAILO deBAJdQ23, ?KIIA OKJP NAIEO 

AJ ?=QOA HAO ?NEPfNAO ?H=OOEMQAO dA deBEJEPEKJ dA H= NfCHA dA dNKEP24. *A LDeJKIfJA LHQN=HEOPA 

PNKQRA d’=EHHAQNO QJ e?DK d=JO H= deIKJOPN=PEKJ dA H’ATEOPAJ?A d’QJ u EH:H; jKH?:?GK; IFEHJ?f v25 

dEOPEJ?P dAO KNdNAO FQNEdEMQAO eP=PEMQAO KQ OQLN=-eP=PEMQAO. 1= LANI=JAJ?A OAIbHA OA ReNEBEAN 

P=JP OQN HA LH=J J=PEKJ=H MQ’EJPANJ=PEKJ=H KQ LHQO H=NCAIAJP PN=JOJ=PEKJ=H. *= J=EOO=J?A d’QJ 

dNKEP PN=JOJ=PEKJ=H OLKNPEB ?=N=?PeNEOe L=N dAO JKNIAO u ;N;CFJ;I :kQJ7J v26 AJ AOP HA IAEHHAQN 

ATAILHA. /Q=HEBEe dA u B;N IFEHJ?L7 v27, EH OA ?KJBKJd LNAOMQA =RA? H= I=PEfNA =JPEdKL=CA. 

 

                                                
21 "8?:. 
22 *.  -7, u ,KNIAO v, R"DE, Jq 2, 1998, L. 127. 
23 .KQN QJ =LANdQ dAO dEBBeNAJPAO ?KJ?ALPEKJO dQ LHQN=HEOIA FQNEdEMQA : 9f. $. -12, +. 4A, "# )#0!&-4#, 
D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J,  NQTAHHAO, ed. $31*, ?KHH. .QbHE?=PEKJO dAO 
B=?QHPeO QJERANOEP=ENAO 1=EJP-*KQEO, 2002, L. 385. - 4. JKP. 1. 0-+A,-, %kEH:H; jKH?:?GK;, 2fIA ed., 1946, PN=d. 
dA H’EP=HEAJ L=N *. $N=JdKEO AP .. %KPDKP, "=HHKV, ?KHH. .DEHKOKLDEA dQ dNKEP, 1975. 
24 4. JKP=IIAJP OQN HAO JKIbNAQOAO NAIEOAO AJ ?=QOA dAO ?NEPfNAO ?H=OOEMQAO dA H= NfCHA dA dNKEP : !. 2&' '#0%#, 
u *A dNKEP OKQLHA. 0eBHATEKJ OQN HAO PATPQNAO dQ dNKEP v, R-D 9?L., 2003, L. 599. 
25 %. 1'+-,, u ATEOPA-P-EH QJ KNdNA FQNEdEMQA dQ OLKNP ? v, DHE?JI, Jq 33, 2001, L. 97. 
26 %. 2#3 ,#0, u *AO IQHPELHAO ?KNLO dQ NKE : H’=QPK-dAOPNQ?PEKJ dA H= DEeN=N?DEA dQ dNKEP, EJ )h?BEIEFh?; :K 
:HE?J ;J :HE?J U9EDEC?GK;, GK;B :?7BEgK; ?, &UB7Dg;I ;D BkhEDD;KH :;  . F7Hj7J, .=NEO, ed. $NEOKJ-0K?DA, 1999, L. 
313. 
27 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J. z 4. eC=HAIAJP : #. *-/3',, 
u *’QPEHEO=PEKJ L=N HAO =NbEPNAO dQ 2A1 dAO LNEJ?ELAO CeJeN=QT dQ dNKEP AP HA deRAHKLLAIAJP d’QJA HAT OLKNPER= v, 
EJ -h; FHE9;;:?DgI 8;fEH; Jh; CEKHJ AH8?JH7J?ED fEH IFEHJ,  ANJA, ed. 1?DQHPAOO, 2007, L. 85. 
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7. *’EJPeNgP dQ OQFAP ePQdEe ?KJOEOPA dKJ? à ReNEBEAN OE dAO dK?QIAJPO PA?DJEMQAO, à H’EJOP=N 

dAO OP=Jd=NdO =JPEdKL=CA, LAQRAJP NARgPEN HAO =NIAO dA H= JKNI=PEREPe. 

 
*= MQAOPEKJ MQE OA LKOA =HKNO AOP dA O=RKEN O’EH AOP =OOEOPe u R KD; CEDJU; :K jKH?:?GK; 

9...: EK I? I'EFVH; 7K 9EDJH7?H; 9;BB; :; B'7-jKH?:?GK;, DEJ7CC;DJ :;I DEHC;I J;9hD?GK;I 9...:, D; 

FH;D7DJ (w) B7 fEHC; :K :HE?J GK; FEKH C?;KN FH;D:H; B7 FB79; :; 9;BK?-9? v28 ? *= JKNIA 

=JPEdKL=CA NAHfRA-P-AHHA dQ B=EP KQ dQ u JKJ-dNKEP v29 ? !KJOPEPQA-P-AHHA dQ dNKEP à L=NP AJPEfNA ? 

-Q à PKQP HA IKEJO, AOP-?A QJA BKNIA dA NfCHA u =d DK? v, à H= HEOEfNA dQ dNKEP AP dQ JKJ FQNEdEMQA, 

?=N=?PeNEOeA L=N QJA BKNIA JKQRAHHA dA u JKNI=PEREPe v ?  

 
8. 3JA NeLKJOA à ?AO EJPANNKC=PEKJO LAQP gPNA HA BNQEP d’QJA IAOQNA dA H'EIL=?P dAO JKNIAO 

PN=JOJ=PEKJ=HAO LNEReAO =JPEdKL=CA OQN JKPNA dNKEP EJPANJA. !AHHA-?E LNAJdN= H= BKNIA d’QJ 

AT=IAJ dAO ?KJdEPEKJO d’=LLHE?=PEKJ AP dAO Ie?=JEOIAO dA Ne?ALPEKJ dAO NfCHAO =JPEdKL=CA d=JO 

H’KNdNA FQNEdEMQA BN=Jd=EO, NfCHAO dKJP HAO deBEJEPEKJO BQNAJP DEOPKNEMQAIAJP eRKHQPERAO. 

                                                
28 +.-A. $0'1-,-0-!&#, u *A ?KJPN=P AP H= NAOLKJO=bEHEPe : ?KJOAJPAIAJPO, LKQRKENO AP NeCQH=PEKJ 
e?KJKIEMQA v, R-D 9?L., 1998, L. 43. 
29 4. JKP=IIAJP OQN ?APPA JKPEKJ : (. !A0 -,,'#0, FB;N?8B; DHE?J : FEKH KD; IE9?EBEg?; :K :HE?J I7DI H?gK;KH, 
10fIA ed. *%"(, 2001. 
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DB-040:054 ,: /09:5807u, du d56(., 

9. *A dKL=CA AOP QJ LDeJKIfJA =?PQAH, ?KIIA REAJJAJP AJ =PPAOPAN HAO Ne?AJPO O?=Jd=HAO 

dA dKL=CA CeJeN=HEOe d=JO HA OLKNP NQOOA33 KQ HAO u =J=HUOAO NePNKOLA?PERAO v34 LKOEPERAO MQE 

LNERAJP NeCQHEfNAIAJP dA HAQNO PEPNAO dAO =PDHfPAO dA NAJKIIeA EJPANJ=PEKJ=HA. 

 
!’AOP LKQNP=JP QJ BHe=Q DEOPKNEMQAIAJP BKNP =J?EAJ35 (B) MQE, bEAJ MQA H=EOO=JP LH=JAN QJ 

dKQPA OQN PKQPA LANBKNI=J?A OLKNPERA, AOP deOKNI=EO LHQO H=NCAIAJP O=J?PEKJJe AJ ?KJOeMQAJ?A 

JKP=IIAJP dA H’eRKHQPEKJ dA O= deBEJEPEKJ (A). 

A. DB-040:054 du d56(.,  
 

10. *A RK?=bHA dKL=CA, JeKHKCEOIA36 EOOQ37 dQ PANIA u 7DgB7?I i:EF?Dgj v38 =QMQAH EH 

OQ??edaP39, u 9EDI?IJ; FEKH B;I IFEHJ?fI R 7CUB?EH;H 7HJ?f?9?;BB;C;DJ B;KHI F;HfEHC7D9;I v40. 1QN 

QJ u FB7D UJOCEBEg?GK; (w), 9EH: ?D:?GK; R B7 fE?I iBk79J?ED :; :EF;H EK :; I; :EF;Hj 7?DI? GK; 

iB; HUIKBJ7J :; 9;JJ; 79J?EDj v41 ?A MQE NAJd BKNP u 9ECFB;N; v42 PKQP PAJP=PERA dA deHEIEP=PEKJ dA 

?A u 9ED9;FJ v43. 

                                                
33 4. A+A, u !KIIEOOEKJ EJdeLAJd=JPA z 0=LLKNP Jq 1 v, 9 JKRAIbNA 2015. 
34 Cf. LKQN HAQN R=HEd=PEKJ OQN HA PANNEPKENA BN=Jd=EO : !#, 29 =RNEH 2013, D;D?I, Jq 356642, %;8., L. 425 ; AJDA, 
2013, L. 952, KbO. 0. %0A," ; JC) A, Jq 21, 20 +=E 2013, =?P. 430, KbO !.-A. "3 0#3'* ; BKBB. D?9J. F;HC. 
:H. IFEHJ, 2013, Jq 201, L. 2, KbO. ". 0É+7 ; RFDA, 2013, L. 891, ?DNKJ. !. 1A,23**' ; D., 2014, L. 396, KbO. 
!. "3"'%,-,. 
35 4. deFà : ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, ed. $H=II=NEKJ, ?KHH. "KIEJKO, 2000, LL. 12 O. ; KQ (.-.. 
+-,"#,A0", u &EOPKNEMQA AP eRKHQPEKJ dQ dKL=CA v, ADD7B;I :; -EN?9EBEg?; AD7BOJ?GK;, RKH. 6'', Jq 1, 2000, 
L. 5.  
36 Cf. L=N AT. : A. "-,A2', 0EHB: JH7ff?9 ?D :EF?Dg IK8IJ7D9;I, (=JQ=NU 2, 2007.  
37 4. ?ALAJd=JP : A. ,-0#2, %; :EF?Dg, 1fNA ed. .3$, ?KHH. /QA O=EO-FA, 1986, LL. 3 O. 
38 +.-%. 1!&5#'28#0, ,. .3'%-4#0%Ç1, u "KL=CA, HEIEPAO AP PN=JOCNAOOEKJ. - 0=LLKNPO à H’EJdEREdQAH, à 
H’EJOPEPQPEKJJAH AP =Q FQNEdEMQA v, ADD7B;I CU:?9E-FIO9hEBEg?GK;I, 2008, RKH. 166, Jq 10, L. 859 ; 4. eC=HAIAJP : 
+.-(. +'+'A%#, %; FHE8BVC; :K :EF?Dg ;D :HE?J FUD7B 9ECF7HU, PDfOA  KNdA=QT ', 1973 ; A. !&A4A,,#, 
u "KLEJC OLKNPEB v, R,C, 1965, L. 898. - !A PANIA OAN=EP LHQO LNe?EOeIAJP EOOQ u :; Bk7DgB7?I iJE :EF;j I?gD?f?7DJ 
iFH;D:H; KD ;N9?J7DJj v (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, H;IFEDI78?B?JU ;J IFEHJ, ed. *ATEO ,ATEO, 
?KHH. *EPA?, 2007, Jq 175, L. 85). 
39 Cf. JKP=IIAJP : .. *A30#, DEF7g; ;J IE9?UJU, ed. #HHELOAO, 2000, L. 13 ; (.-!. *A.-3 *#, %; HUg?C; 
jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 BE? D° 89-432 :K 28 jK?D 1989, PDfOA 
2KQNO, 1993, L. 5.  
40 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, 1fNA ed., .3$, ?KHH. 2DeIEO, 2012, L. 422. 
41 +.-%. 1!&5#'28#0, ,. .3'%-4#0%Ç1, u "KL=CA, HEIEPAO AP PN=JOCNAOOEKJ. - 0=LLKNPO à H’EJdEREdQAH, à 
H’EJOPEPQPEKJJAH AP =Q FQNEdEMQA v, EF.9?J., L. 859. 
42 "8?:. 
43 .. *A30#, DEF7g; ;J IE9?UJU, EF.9?J., L. 13. z u A?DI?, B; J;HC; i:EF7g;j H;DLE?; R KD; 79J?ED, 9; GK?, FEKH B; 
9B?D?9?;D, Ik7D7BOI; ;D HUfUH;D9; R :;I 9ED:K?J;I ; 9;BB;I-9? IEDJ IKI9;FJ?8B;I :kWJH; H;I?JKU;I F7H H7FFEHJ R KD; 
UL;DJK;BB; :?C;DI?ED FIO9hEF7JhEBEg?GK;, ;J 9; :7DI KD 9EDJ;NJ; ;DL?HEDD;C;DJ7B F7HJ?9KB?;H, 9;BK? :;I 79J?L?JUI 
FhOI?GK;I ;J IFEHJ?L;I. &7?I, I? B; J;HC; i:EF7g;j H;DLE?; 7K HUIKBJ7J :; 9;JJ; 79J?ED (IKH IE?-CWC;), I7 :Uf?D?J?ED 
:;L?;DJ FBKI 9ECFB;N;, LE?H; ?D9;HJ7?D;. C;HJ7?DI ;D B7 9ECF7H7DJ i7K JH;?P?VC; JH7L7?B :k!;H9KB;j (...) L;KB;DJ 
IEKB?gD;H B7 9ECFB;N?JU :kKD FHE8BVC; :EDJ ?B I;H7?J ?CFEII?8B; :k7FFHUh;D:;H I?CKBJ7DUC;DJ Bk;DI;C8B; :;I 
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11. u 9*:k7FF7H?J?ED :9A: 9?A: CEJ (w) IEKI I7 fEHC; 7DgBE-I7NEDD; (...) v NAIKJPA OAIbHA-

P-EH OQN HA PANNEPKENA BN=Jd=EO à H’=JJeA u 1903 v44, =R=JP MQ’EH JA BECQNA =Q OAEJ dQ );J?J %7HEKII; 

"BBKIJHU HA deBEJEOO=JP ?KIIA u Bk;CFBE? :k;N9?J7DJI ;J B;I ;N9?J7DJI ;KN-CWC;I IKI9;FJ?8B;I 7K 

CEC;DJ :kKD; 9EKHI; :; :EDD;H 7K 9h;L7B KD; 7H:;KH f79J?9; ;J CEC;DJ7DU; v45.  

 
*A IgIA KQRN=CA OPELQH=EP AJ KQPNA MQA ?A u FHE9U:U (w) 9eP=EP: ?DJ;H:?J F7H B; 9E:; :;I 

9EKHI;I, ;J 9IgIA: ;D JEKJ; E997I?ED (w) 9O’=CEOO=JP dAO: 9h;L7KN C?B?J7?H;I v, RAJ=JP =EJOE 

?KJBENIAN H’=JPeNEKNEPe, =Q OAEJ dQ u C?B?;K IFEHJ?f v, dA u Bk;NFUH?C;DJ7J?ED 7D?C7B; v =R=JP HAO 

PAJP=PERAO dA dKL=CA OQN H’DQI=EJ46.  

 
  /QAHMQAO de?AJJEAO LHQO P=Nd AJ u 1934 v, ?’AOP AJ?KNA dA u i:EF?Dgj v dKJP EH R= gPNA 

MQAOPEKJ =Q OAEJ dQ D?9J?EDD7?H; QK?BB;J =BEJ dA u GK7B?f?;H :k78EH: iKD; IK8IJ7D9;j, FK?I 

iJEKJ; ;IFV9; :k;D9EKH7g;C;DJ EK :k;N9?J7J?ED F7II7gVH; 7O7DJ FEKH 8KJ :; CKBJ?FB?;H B7 

HUI?IJ7D9; ?DJ;BB;9JK;BB; :; GK;BGKkKD ;D LK; :kKD ;ffEHJ 9EKHJ ;J ?DJ;DI;j v47.  

 
12. #J u 1950 v AJOQEPA, QJA eRKHQPEKJ OeI=JPEMQA OA LNKdQEP d=JO HA );J?J %7HEKII; "BBKIJHU 

dKJP HA ?KJPAJQ eRKMQA deOKNI=EO u B;I CEJI i:EF;Hj, i:EF?Dgj ;J i:EF7g;j v dKJP H= 

OECJEBE?=PEKJ eP=EP H= OQER=JPA : u 9?:k;IJ 78IEH8;H KD IJ?CKB7DJ EK JEKJ; IK8IJ7D9; CE:?f?7DJ EK 

;N7BJ7DJ 9EDI?:UH78B;C;DJ 9;HJ7?D;I FHEFH?UJUI 7L7DJ :; I; FHUI;DJ;H R KD ;N7C;D, KD; UFH;KL; 

IFEHJ?L; v48. 

 
.=N =EHHAQNO, KQPNA QJ N=LLAH dQ B=EP MQA HA dKL=CA LAQP gPNA =JEI=H d=JO QJ ?=dNA 

?KILePEPEB49, H= deBEJEPEKJ dA ?A LDeJKIfJA MQA JKQO deJKIIANKJO I=EJPAJ=JP u dKL=CA v IAP 

                                                
f79;JJ;I :7DI B;KHI 7IF;9JI I7D?J7?H;I, Fh7HC79EBEg?GK;I, IFEHJ?fI, jKH?:?GK;I ;J IE9?7KN v (+.-%. 1!&5#'28#0, 
,. .3'%-4#0%Ç1, u "KL=CA, HEIEPAO AP PN=JOCNAOOEKJ. - 0=LLKNPO à H’EJdEREdQAH, à H’EJOPEPQPEKJJAH AP =Q FQNEdEMQA v, 
EF.9?J., L. 859). 
44 "8?:. 
45 ..-#. *A+ -*#8, AIF;9JI HUgB;C;DJ7?H;I ;J J;9hD?GK;I :; B7 BKJJ; 9EDJH; B; :EF7g; :7DI B; C?B?;K UGK;IJH; : 
9EDIUGK;D9;I IKH B;I F;HfEHC7D9;I, PDfOA 3JERANOEPe &AJNE .KEJ?=Ne z ,=J?U 1, 2011, L. 15. 
46 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), ?KJOQHP=PEKJ AJ FQEHHAP 
2017. 
47 +.-%. 1!&5#'28#0, ,. .3'%-4#0%Ç1, u "KL=CA, HEIEPAO AP PN=JOCNAOOEKJ. - 0=LLKNPO à H’EJdEREdQAH, à 
H’EJOPEPQPEKJJAH AP =Q FQNEdEMQA v, EF.9?J., L. 859, JKPA dA b=O dA L=CA Jq 5. 
48 ..-#. *A+ -*#8, AIF;9JI HUgB;C;DJ7?H;I ;J J;9hD?GK;I :; B7 BKJJ; 9EDJH; B; :EF7g; :7DI B; C?B?;K UGK;IJH; : 
9EDIUGK;D9;I IKH B;I F;HfEHC7D9;I, EF.9?J., L. 15. z 4. eC=HAIAJP : 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP 
OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (.=CA OQLLNEIeA). 
49 Cf. =?PQAHHAIAJP : !. OLKNP, =NP. *. 241-1 à *. 241-10. - 4. "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, JJq 
215 O. ; (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, J.-C%., A:C?D?IJH7J?f, B=O?. 
268, JJq 123 O. ; AP $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., *%"(, 
?KHH. +=JQAHO dA dNKEP LNERe, 2015, LL. 473-474. 
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H’=??AJP OQN HA B=EP MQ’EH JA ?KJ?ANJA L=O OAQHAIAJP HAO =PDHfPAO I=EO PKQO HAO EJdEREdQO MQAHO 

MQ’EHO OKEAJP. 

 
 *’AJOAIbHA dA ?AO B=?APPAO AOP =QFKQNd’DQE NALNEO L=N HAO D?9J?EDD7?H;I :; FH7DT7?I 

%7HEKII; deBEJEOO=JP ?APPA LN=PEMQA JKJ OAQHAIAJP ?KIIA : HA u 9B:7?J :'7:C?D?IJH;H, :'?D9?J;H R 

B'KI7g;, :; f79?B?J;H B'KJ?B?I7J?ED, ;D LK; :'KD; 9ECFUJ?J?ED IFEHJ?L;, :; IK8IJ7D9;I EK :; 

FHE9U:UI :; D7JKH; R 799HEYJH; 7HJ?f?9?;BB;C;DJ B;I 97F79?JUI FhOI?GK;I :'KD; F;HIEDD; EK :'KD 

7D?C7B EK R C7IGK;H B;KH ;CFBE? ;D LK; :'KD 9EDJH[B; v, I=EO AJ?KNA ?KIIA H’u 9=:9J?ED :; I; 

:EF;H 7L;9 :;I ;N9?J7DJI (w) 9?KIIA L=N ATAILHA: 9H:; :EF7g; 7L7DJ KD ;N7C;D v50. 

 
13. 2KQPABKEO, LKQN dAO IKPEBO =U=JP PN=EP à u B7 L7B;KH fEHC7J?L; GK; BkED 7JJH?8K; 7K 

IFEHJ v51 d=JO JKPNA L=UO KQ LHQO OoNAIAJP52 d=JO QJA LANOLA?PERA BEJ=HEOPA KQ PeHeKHKCEMQA, 

?’AOP QJEMQAIAJP d=JO HA OLKNP MQA HA dKL=CA AOP LNKDEbe53.  

 
!’AOP LKQNMQKE O= deBEJEPEKJ, AJ KQPNA I=EJPAO BKEO IKdEBEeAO =QT BEJO d’eH=NCEOOAIAJP 

AJ N=EOKJ dA H’eRKHQPEKJ ?KJPEJQA dQ ?KNLQO FQNEdEMQA =JPEdKL=CA, AOP ?KdEBEeA dALQEO 200654 =Q 

OAEJ dQ !KdA dQ OLKNP. 

 
AQT PANIAO dA OKJ =NPE?HA *. 232-9 : u 9E:B ;IJ 9AJ H’K??QNNAJ?A: ?DJ;H:?J R JEKJ IFEHJ?f : 

1° D; :UJ;D?H EK J;DJ;H :; :UJ;D?H, I7DI H7?IED CU:?97B; :ûC;DJ jKIJ?f?U;, KD; EK :;I IK8IJ7D9;I 

EK CUJhE:;I ?DJ;H:?J;I f?gKH7DJ IKH B7 B?IJ; C;DJ?EDDU; 7K :;HD?;H 7B?DU7 :K FHUI;DJ 7HJ?9B; ; 2° 

D'KJ?B?I;H EK J;DJ;H :'KJ?B?I;H KD; EK :;I IK8IJ7D9;I EK CUJhE:;I ?DJ;H:?J;I f?gKH7DJ IKH B7 B?IJ; 

C;DJ?EDDU; 7K :;HD?;H 7B?DU7 :K FHUI;DJ 7HJ?9B;. %'?DJ;H:?9J?ED FHULK; 7K 2° D; I'7FFB?GK; F7I 

                                                
50 D?9J?EDD7?H;I :; fH7DT7?I %7HEKII; (1EPA 'JPANJAP H=NKQOOA.BN). 
51 (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE 
Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, D., 1990, L. 59 : EH AOP MQAOPEKJ dA H= u JH7:K9J?ED jKH?:?GK; v dA 
?APPA REOEKJ OAHKJ H=MQAHHA u B; f7?J :; I; :EF;H ;J :ED9 :; JH?9h;H (w) 9OAN=EP: FBKI C7B 799;FJU :7DI (w) 9HA: 
:EC7?D; 9dQ OLKNP: GK; :7DI B;I 7KJH;I v. 
52 4. JKP=IIAJP AJ ?A OAJO : .. !-**-+ , u *AO OLKNPEBO dA D=QP JERA=Q OKJP-EHO dAO ?EPKUAJO dA OA?KJdA VKJA 
? v, JC)  , Jq 19, 9 I=E 2011, L. 564. 
53 4. d’=EHHAQNO HAO deBEJEPEKJO ?KJPAJQAO d=JO H’ED9O9BEFU:?; %7HEKII; ;D B?gD; (u F7?J :'7:C?D?IJH;H, :'?D9?J;H R 
B'KI7g;, :; f79?B?J;H B'KJ?B?I7J?ED, ;D LK; :'KD; 9ECFUJ?J?ED IFEHJ?L;, :; IK8IJ7D9;I EK :; FHE9U:UI :; D7JKH; R 
799HEYJH; 7HJ?f?9?;BB;C;DJ B;I 97F79?JUI FhOI?GK;I :'KD; F;HIEDD; EK :'KD 7D?C7B EK R C7IGK;H B;KH ;CFBE? ;D LK; 
:'KD 9EDJH[B; (w) v) AP HA %7HEKII; &U:?97B (u .J?B?I7J?ED :; :EF7DJI, IK8IJ7D9;I F;HC;JJ7DJ :'7KgC;DJ;H :; 
C7D?VH; 7HJ?f?9?;BB; B;I F;HfEHC7D9;I IFEHJ?L;I :'KD ?D:?L?:K v) : dEOLKJEbHAO OQN HA OEPA 'JPANJAP H=NKQOOA.BN. 
54 -NdKJJ=J?A Jq 2006-596 dQ 23 I=E 2006 NAH=PERA à H= L=NPEA HeCEOH=PERA dQ ?KdA dQ OLKNP, J(, 25 I=E 2006, L. 
7791. z 4. JKP=IIAJP : (.-!.  0#'**A2, u !KdA dQ OLKNP v, EJ D?9J. jKH. :K IFEHJ, "=HHKV, (QNEOedEPEKJO, 2013, L. 
68 ; A. *- 0É, u *'KNdKJJ=J?A Jq 2006-596 dQ 23 I=E 2006 NAH=PERA à H= L=NPEA HeCEOH=PERA dQ ?KdA dQ OLKNP v, 
%7CO :HE?J :K IFEHJ, É?H=EN=CA, Jq 35, 21 FQEJ 2006, L. 1 ; '. "A 1'*4A, u *'=dKLPEKJ dQ ?KdA dQ OLKNP, ?KJOe?N=PEKJ 
LKQN HA dNKEP dQ OLKNP ? v, AJDA, 2007, L. 1623. 
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7KN IK8IJ7D9;I ;J CUJhE:;I FEKH B;IGK;BB;I B; IFEHJ?f : 7) D?IFEI; :'KD; 7KJEH?I7J?ED FEKH KI7g; 

R :;I f?DI JhUH7F;KJ?GK;I ; 8) (A8HEgU) ; 9) D?IFEI; :'KD; H7?IED CU:?97B; :ûC;DJ jKIJ?f?U;. %7 

B?IJ; :;I IK8IJ7D9;I ;J CUJhE:;I C;DJ?EDDU;I 7K FHUI;DJ 7HJ?9B; ;IJ 9;BB; GK? ;IJ UB78EHU; ;D 

7FFB?97J?ED :; B7 9EDL;DJ?ED ?DJ;HD7J?ED7B; C;DJ?EDDU; R B'7HJ?9B; %. 230-2 EK :; JEKJ 7KJH; 

799EH: KBJUH?;KH GK? 7KH7?J B; CWC; E8j;J ;J GK? I'O IK8IJ?JK;H7?J. EBB; ;IJ FK8B?U; 7K JEKHD7B 

Eff?9?;B :; B7 RUFK8B?GK; fH7DT7?I; v. 

 
14. .KQN =QP=JP, HAO deBEJEPEKJO PATPQAHHAO ?KIIA H= O=J?PEKJ dAO B=EPO dA dKL=CA d=JO HA 

OLKNP OKJP BKNP Ne?AJPAO =Q NAC=Nd dA ?APPA LN=PEMQA MQE NA?KQRNA dAO ?KILKNPAIAJPO NAIKJP=JP 

à dAO PAILO EIIeIKNE=QT55. 

  

                                                
55 4. JKP=IIAJP :  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, PDfOA .=NEO 6'', 1998, L. 2 
(+AJPEKJJ=JP HA B=EP MQA u :VI B; JHE?I?VC; C?BBUD7?H; 7L7DJ J.-C., B;I Ch?DE?I KJ?B?I9=EAJP: B;I J?g;I :kUFhU:H7 :EDJ 
B;I ;ff;JI JED?f?7DJI ;J IJ?CKB7DJI (w) UJ9=EAJP: C?I R 9EDJH?8KJ?ED :KH7DJ :;I 9EDfB?JI C?B?J7?H;I L?I7DJ R FHEJUg;H 
B;KH ECF?H;, B; 8KJ UJ7DJ (w) :; H;IJ;H UL;?BBU v. z 4. eC=HAIAJP : ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., 
L. 13 (1QN HA NA?KQNO =Q u 97DD78?I v L=N ?AO dANJEANO) ; KQ : 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ 
DEOPKENA v ("N. ..  A!/3A#02), ?KJOQHP=PEKJ AJ FQEHHAP 2017. 
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B. H09:5807u, du d56(.,  
 
15. .DeJKIfJA PNfO =J?EAJ NAIKJP=JP à H’=JPEMQEPe (1), HA dKL=CA = Je=JIKEJO PAJdQ à OA 

CeJeN=HEOAN =RA? H’=RfJAIAJP dQ OLKNP IKdANJA (2). 

1. D,9 580.04,9 du d56(., 8,354:(4: à 2’(4:07u0:B 
 

16. 2KQP LKNPA à ?NKENA u GK; B; FHE8BVC; :K :EF7g; I; IE?J FEIU :;FK?I GK; B; IFEHJ ;IJ 

9EDDK 9ECC; FhUDECVD; IE9?7B v56, H'DKIIA =U=JP dA PKQP PAILO ?DAN?De u R 7CUB?EH;H 

7HJ?f?9?;BB;C;DJ I;I F;HfEHC7D9;I v57 à H= BKEO u FhOI?GK;I, ?DJ;BB;9JK;BB;I LE?H; 

FIO9hEBEg?GK;I v58, PKQP ?KIIA EH u 7 HWLU :; FEKLE?H 8E?H; Bk;7K :K ,JON EK :kO WJH; JH;CFU 

9ECC; A9h?BB;, FEKH 79GKUH?H B7 fEH9; ;J Bk?DLKBDUH78?B?JU v59.  

 
"=JO H’AJPEMQEPe60, HAO PA?DJEMQAO NQdEIAJP=ENAO dA dKL=CA eP=EAJP HA BNQEP P=JP dA 

H’u E8I;HL79PEKJ: (w) 9dQ: 9ECFEHJ;C;DJ :;I 7D?C7KN v MQA dA H’ATLeNEIAJP=PEKJ dAO u 

FHE:K?JI (w) Eff9ANPO: 9L=N: B7 D7JKH; v61. 

 
17. *’ATAILHA HA LHQO BNeMQAIIAJP ?EPe O’=CEOO=JP dA H= LNAIEfNA dA ?AO DULKPDfOAO AOP 

?AHQE dA H’=PDHfPA AP ?eHfbNA AJPN=iJAQN +EHKJ dA !NKPKJA MQE KBBE?E= dQN=JP H= %Nf?A =JPEMQA 

LKQN IAJAN OAO OLKNPEBO à H= RE?PKENA KHUILEMQA62. 

 

                                                
56 0=LLKNP dA H= !KIIEOOEKJ IedE?=HA dQ !'- à H= !KIIEOOEKJ #QNKLeAJJA, .NKFAP 1+24-1998-6530, 
!7HCED?I7J?ED :;I CUJhE:;I ;J :;I C;IKH;I :7DI B7 BKJJ; 9EDJH; B; :EF7g; (!ARD()), 1999, L. 4. 
57 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 422 : ?A MQE ?KJOPEPQA H= deBEJEPEKJ ?H=OOEMQA dQ dKL=CA dAO u IFEHJ?fI v MQE = CeJeN=HAIAJP 
LKQN bQP QJA =QCIAJP=PEKJ dA HAQNO ?=L=?EPeO LDUOEMQAO. 
58 (.-7. *A11A**#, u *= JKQRAHHA HeCEOH=PEKJ AJ I=PEfNA dA dKL=CA dAO OLKNPEBO v, JC)  , 1989, ', 3415 (Cf. 
eC=HAIAJP : $.  37, (.-+., +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 471) 
z 4. #. "A .A35, u !D=LEPNA 5. *A {dKL=CA ?KCJEPEB| : OECJEBE?=PEKJ AP AJFAQT v, JEKHD7B "DJ;HD7J?ED7B :; 
B?EUJh?GK;, 2011/3 (4KH. 22), L. 78. 
59 *. 1'*A,!#, %;I IFEHJI ;J B; :HE?J, ed. "A  KA?G 3JERANOEPe, ?KHH. "NKEP =?PQAH, 1998, L. 256. 
60 4. JKP=IIAJP : $.  37, (.-+., +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., 
L. 471 ; +.-%. 1!&5#'28#0, ,. .3'%-4#0%Ç1, u "KL=CA, HEIEPAO AP PN=JOCNAOOEKJ. - 0=LLKNPO à H’EJdEREdQAH, 
à H’EJOPEPQPEKJJAH AP =Q FQNEdEMQA v, EF.9?J., L. 859 ; A. ,-0#2, %; :EF?Dg, 1fNA ed. .3$, EF.9?J., L. 3.  
61 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (4ANOEKJ IEOA à 
FKQN =Q 19 I=E 2016). 
62 4. JKP=IIAJP : $.  37, (.-+., +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., 
L. 471 ; (.-!. *A.-3 *#, DHE?J :K IFEHJ, ed. *%"(, ?KHH. 1UOPfIAO, 1999, L. 120. - *A NEOMQA eP=EP L=N =EHHAQNO 
CN=Jd : AJ ABBAP, u 9?:; i:EF7g; 7DJ?GK;j UJ7?J IJH?9J;C;DJ ?DJ;H:?J F7H B;I HVgB;I :;I J;KN EBOCF?GK;I 9B7II?GK;I 
;J B;I I7D9J?EDI FEKL7?;DJ 7BB;H jKIGKkR B7 F;?D; :; CEHJ. QK7D: Bk;CF;H;KH -h;E:EI?KI 78EB?J B;I 7D9?;DI J;KN ;D 
395 7FHVI J.-C., ?B :U9B7H7 : iC;I J;KN IEDJ :;L;DKI KD fEO;H :; JH?9h;H?;, E] Ik7ffHEDJ;DJ B7 :?gD?JU hKC7?D; ;J B; 
:EF7g;j v (+. "3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, 
%;I -H?8KD;I :; B7 I7DJU, 2012/2 (Jq 35), L. 57). 
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!AHQE-?E u 7KH7?J v =EJOE u UB78EHU v =Q 4'fIA OEf?HA AJRENKJ =R=JP (eOQO-!DNEOP, u :;I 

HUg?C;I IFU9?f?GK;I FEKH 9h7GK; IFEHJ v63 LNAJ=JP H= BKNIA dA H’EJCAOPEKJ dA u GK7DJ?JU9O: JHVI 

?CFEHJ7DJ;9O: :; B7 9h7?H :kKD 7D?C7B F7HJ?9KB?;H, ;IFUH7DJ (w) 9dA ?A B=EP: ;D 79GKUH?H B;I 

GK7B?JUI FhOI?GK;I v64.  

 
#J L=NPE?QHEAN, HAO O=QPAQNO dAR=EAJP LNEREHeCEAN H’=bOKNLPEKJ dA RE=JdA dA ?DfRNA AJ 

N=EOKJ dAO ?=L=?EPeO dA ?APPA dANJEfNA65, NAI=NMQ=bHA LKQN OAO bKJdO, =HKNO MQA dA HAQN ?mPe, 

u B;I FKg?B?IJ;I v eP=EAJP AJ?KQN=CeO à H= ?KJOKII=PEKJ dA RE=JdA dA u J7KH;7K v66, =JEI=H 

EILNAOOEKJJ=JP L=N O= LQEOO=J?A67. .KQN JA LNAJdNA MQA ?AP =QPNA ATAILHA AJBEJ, u B;I BKJJ;KHI v 

dAR=EAJP EJCeNAN u :; gH7D:;I GK7DJ?JUI :; FEH9I gH7I FEKH 7KgC;DJ;H B;KH C7II; 

9EHFEH;BB; v68.  

 
18. !KJ?ANJ=JP H= OA?KJdA DULKPDfOA LNe?EPeA, H’gPNA DQI=EJ O’eP=EP AJ?KNA u 9EDIJ?JKU KD; 

Fh7HC79EFU;, 9; GK? BK? 7 L7BK :; :U9EKLH?H :; f7TED ;CF?H?GK; B;I L;HJKI :; 9;HJ7?D;I FB7DJ;I 

7f?D :; BKJJ;H 9EDJH; B'7DN?UJU, :?C?DK;H B7 f7J?gK; ;J B7 f?VLH; EK ;D9EH; 7KgC;DJ;H B7 L?g?B7D9; 

:K IKj;J hKC7?D v69. 

 
#JPNA =QPNAO ATAILHAO, HAO LKLQH=PEKJO EJdEAJJAO d’AIeNEMQA dQ 1Qd Ia?D=EAJP dAO 

BAQEHHAO dA ?K?=70, u ;D LK; :k7F7?I;H B;KH f7?C, :k7KgC;DJ;H B;KH L?gK;KH, :; H;J7H:;H 

Bk7FF7H?J?ED :; B7 f7J?gK; ;J :k7LE?H FBKI :; fEH9; ;J :; :;NJUH?JUf v71. 'H AOP eC=HAIAJP LKOOEbHA 

dA IAJPEKJJAN HA ?=O dAO LKLQH=PEKJO =BNE?=EJAO MQE ?KJOKII=EAJP dAO OPEIQH=JPO PAHO MQA u B7 

                                                
63 "8?:. 
64 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (4ANOEKJ IEOA à 
FKQN =Q 19 I=E 2016). 
65 Cf. ?8?:. ; AP $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 
471. 
66 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 471. 
67 .KQN HAO IgIAO N=EOKJO (#P AJ L=NPE?QHEAN LKQN u B;KH J;IJEIJUHED; v) u B;I :?I9E8EB;I 78IEH87?;DJ 7L7DJ B;I 
J;KN 9-HUILEMQAO: :; gH7D:;I GK7DJ?JUI :; 9HAQNO: J;IJ?9KB;I (w) v (+. "3!*-1, u *A dKL=CA AP OAO 
?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., L. 57). 
68 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 471 ; 4. 
eC=HAIAJP : 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (4ANOEKJ 
IEOA à FKQN =Q 19 I=E 2016). z Cf. AJ?KNA LKQN d’=QPNAO ATAILHAO : 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH 
B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 361 ; !.  *A,/3A02, %7 HUFH;II?ED :K :EF7g; ;D FH7D9;, +eIKENA *EHHA '', 
2001, L. 8 ; ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., LL. 19-20 ; 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A 
dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (.=CA OQLLNEIeA). 
69 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (4ANOEKJ IEOA à 
FKQN =Q 19 I=E 2016). 
70  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 2 ; 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A 
dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (4ANOEKJ IEOA à FKQN =Q 19 I=E 2016) ; ,. %3'**-,, %. 
,'!-*#2, %; :EF7g;, EF.9?J., L. 13. 
71 "8?:. 
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DE?N :; KEB7 v72, dAO EJdEREdQO EOOQO dQ ?KJPEJAJP AQNKLeAJ MQE ?KJOKII=EAJP dQ u 97fU v73 

I=EO AJ?KNA dA u 9H:khO:HEC;B 9MQE: 7L7?J B7 f7L;KH :;I gH;9I v74. 

 
19. *= HEPPeN=PQNA AOP =Q ?KQNO dAO OEf?HAO MQE OQERENAJP NE?DA AJ J=NN=PEKJ dA LN=PEMQAO dA 

dKL=CA75 FQOMQ’à H’=RfJAIAJP dQ u IFEHJ CE:;HD; v =Q ?KQNO dQ 6'6fIA OEf?HA76 MQE = I=NMQe 

HA LKEJP dA deL=NP d’QJ NA?KQNO dA LHQO AJ LHQO BNeMQAJP à dAO OQbOP=J?AO dKL=JPAO d=JO HA OLKNP 

=R=JP MQA JA OKEAJP deRAHKLLeAO dAO PA?DJEMQAO dKJP H= OKLDEOPE?=PEKJ J’= ?AOOe dA ?NKiPNA =QT 

BEJO d’=IeHEKN=PEKJ dAO LANBKNI=J?AO dAO =PDHfPAO. 

2. U4, .B4B8(209(:054 du d56(., 20B à 2’(vC4,3,4: du 9658: 35d,84, 
 
20. x ?KILPAN dA ?APPA LeNEKdA MQE = LQ gPNA MQ=HEBEeA dA u iR;D7?II7D9;j IFEHJ?L; v77, HA 

dKL=CA OLKNPEB O’AOP LAQ à LAQ CeJeN=HEOe LKQN dAO IKPEBO OA OEPQ=JP =Q-dAHà dQ OEILHA ?QHPA dA 

H= LANBKNI=J?A KQ dA H= RKHKJPe dA deL=OOAIAJP dA OKE.   
 
!APPA u FH7J?GK; IE9?7B; v79 d’=bKNd ATLeNEIAJPeA d=JO QJ ?KJPATPA IEHEP=NK-LKHEPEMQA80 

AOP =EJOE dARAJQA u 9KBJKH;BB; v81 AJ JKPNA dKI=EJA =RA? H= u FHEf;II?EDD7B?I7J?ED v ?KIIA 

H’AOOKN dQ u IFEHJ-IF;9J79B; v82 AP H’=QCIAJP=PEKJ ?KJ?KIEP=JPA d=JO ?APPA OLDfNA dAO AJFAQT 

e?KJKIEMQAO83.   

                                                
72 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (4ANOEKJ IEOA à 
FKQN =Q 19 I=E 2016). z 4. eC=HAIAJP : ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 13. 
73 ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 13. 
74 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (4ANOEKJ IEOA à 
FKQN =Q 19 I=E 2016). 
75 Cf. ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 12. 
76 "8?:., L. 13. 
77 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 361. 
79 5. %A1.A0',', u *A ?KNLO LANBKNI=JP L=N HA dKL=CA. ,KPAO OK?EKHKCEMQAO v, DHEgK;I, I7DJU ;J IE9?UJU, 31 
(2004) : 57z68. "-' : 10.7202/010519=N, L. 57. 
80 Cf. ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 14 ;  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI 
B; IFEHJ, EF.9?J., LL. 2-3 ; #. $0-%É, u 0eBHATEKJ OQN HA dKL=CA v, EJ %; :EF7g; :;I IFEHJ?fI, FKQNJeA d’ePQdAO, ed. 
!3(A1, ?KHH. 2N=R=QT dA H’EJOPEPQP dA O?EAJ?AO ?NEIEJAHHAO dA .KEPEANO, 1979, RKH. Jq 2, L. 8. 
81 .. *A30#, u *A dKL=CA AOP QJA LN=PEMQA ?QHPQNAHHA d=JO HA ?U?HEOIA v, %; &('DE, 19 FQEHHAP 1998, .NKLKO 
NA?QAEHHEO L=N $. .-2#2. - 4. eC=HAIAJP : .. *A30#, %; DEF7g;, ed. .3$, ?KHH. .N=PEMQAO ?KNLKNAHHAO, 1995 ; KQ 
#. *Ä-%#0+A',, u *AO ?KJdQEPAO dKL=JPAO BKJd=PNE?AO d’QJA OKQO ?QHPQNA ?U?HEOPA (1965-1999) v, ,-A),, 2005/4 
(,q 70), L. 109. 
82  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 3. z4. AJ?KNA : +.-%. 1!&5#'28#0, 
,. .3'%-4#0%Ç1, u "KL=CA, HEIEPAO AP PN=JOCNAOOEKJ. - 0=LLKNPO à H’EJdEREdQAH, à H’EJOPEPQPEKJJAH AP =Q FQNEdEMQA v, 
EF.9?J., L. 858. 
83 Cf. (.-$.  -30%, u ÉHeIAJPO d'QJA I=?NKe?KJKIEA dQ dKL=CA v, JKH?IFEHJ Jq 101, 2010, L. 31 ; "8?:., u *A 
OLKNPEB AP HA I=N?De : HA ?=O dQ dKL=CA v, R")C(, 2003/20 4KH. '6, L. 73 ; .. *A30#, DEF7g; ;J IE9?UJU, EF.9?J., 
L. 256 ;  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., LL. 2-4 ; #. $0-%É, u 0eBHATEKJ OQN 
HA dKL=CA v, EF.9?J., L. 9. - *AO AJFAQT BEJ=J?EANO LAO=JP OQN HAO OLKNPEBO PN=JOBKNIAJP ?AO dANJEANO AJ dA ReNEP=bHAO 
u EJOPNQIAJPO dA ?KHHA?PA dA BKJdO v (.. !-**-+ , (.-+. 0A',A3", u !KIIAJP=ENA dA H= HKE Jq 92-652 dQ 13 
FQEHHAP 1992 IKdEBE=JP H= HKE Jq 84-610 dQ 16 FQEHHAP 1984 NAH=PERA à H'KNC=JEO=PEKJ AP à H= LNKIKPEKJ dAO =?PEREPeO 
LDUOEMQAO AP OLKNPERAO AP LKNP=JP dERANOAO dEOLKOEPEKJO NAH=PERAO à ?AO =?PEREPeO v, AJDA, 1992, L. 799) HAO ?KJdQEO=JP 
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'H AOP LKOOEbHA d=JO QJ AOLNEP dEd=?PEMQA dA dePANIEJAN à ?KILPAN dQ 66fIA OEf?HA84, OET 

CN=JdAO LeNEKdAO RAJ=JP NAJdNA ?KILPA dQ deRAHKLLAIAJP ?KJPEJQ dQ dKL=CA L=N NeBeNAJ?A à 

dAO O?=Jd=HAO NAPAJPEOO=JPO MQE KJP ?KJdQEP à dAO EJPANRAJPEKJO OQ??AOOERAO dAO EJOPEPQPEKJO 

OLKNPERAO AP/KQ LQbHEMQAO, dA JERA=Q EJPANJ=PEKJ=H AP/KQ J=PEKJ=H, =QT BEJO dA ?KJPNA?=NNAN HAO 

dAOOAEJO dAO QPEHEO=PAQNO AP LKQNRKUAQNO dA LNKdQEPO dKL=JPO85. 

 
21. "=JO ?APPA u FUH?E:; ;CF?H?GK; v86 dQ dKL=CA =HH=JP dQ debQP dQ OEf?HA dANJEAN FQOMQ’=QT 

=JJeAO 1940 ,4 68,30,8 20,u, 2DKI=O &E?GO, R=EJMQAQN dQ I=N=PDKJ -HUILEMQA dA 1=EJP-

*KQEO, AJ 1904, =QN=EP OQbE dAO EJFA?PEKJO dA OPNU?DJEJA O’=??KIL=CJ=JP dA H’=bOKNLPEKJ dA 

JKIbNAQT ?KCJ=?O =LNfO =RKEN ePe RE?PEIA dA ?N=ILAO87. *AO ?DNKJEMQAO dQ NALKNPAN AHbANP 

*KJdNAO OQN HA 2KQN dA $N=J?A 1924 eRKMQAJP AJ?KNA dAO LN=PEMQAO OEIEH=ENAO =QTMQAHHAO =R=EAJP 

NA?KQNO HAO ?U?HEOPAO LNAJ=JP H= BKNIA d’QJA LNEOA dA dNKCQAO PAHHAO MQA H= u 9E97ZD;, ;D 

FECC7:;, 7K fED: :K 9K?II7H: v88. 

 
$=?A à ?APPA OEPQ=PEKJ, bEAJ MQA dA B=dKJ PEIEdA, H= $edeN=PEKJ EJPANJ=PEKJ=HA d’=PDHePEOIA 

('AA$) eC=HAIAJP RE?PEIA dA ?A LDeJKIfJA BQP H= LNAIEfNA KNC=JEO=PEKJ OLKNPERA à u FEI;H B; 

FH?D9?F; :; B7 FHEh?8?J?ED :K :EF7g; v89 L=N H’AJPNAIEOA d’QJA u HVgB;C;DJ7J?ED 7DJ?:EF7g; 

                                                
L=N =EHHAQNO à OA BK?=HEOAN OQN u Bk7FFSJ :K g7?D, ;J DED FBKI I;KB;C;DJ :; B7 gBE?H; IFEHJ?L;, 9; GK? Dk;IJ F7I I7DI 
?D9?:;D9; :7DI B; :UL;BEFF;C;DJ :K :EF7g; v ($. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, 
EF.9?J., JKPA dA b=O dA L=CA Jq 19, L. 364). z 4. OQN ?APPA ?=PeCKNEO=PEKJ dAO BEJ=HEPeO dQ dKL=CA : A. ,-0#2, %; 
:EF?Dg, 1fNA ed., EF.9?J., LL. 18 O. ($EJ=HEPeO MQE OAN=EAJP AJ?KNA u 7FhHE:?I?7GK;I v ("8?:.). z 4. eC=HAIAJP OQN ?A 
LKEJP : #. $0-%É, u 0eBHATEKJ OQN HA dKL=CA v, EF.9?J., L. 7).  
84 4. JKP=IIAJP LKQN dAO ATAILHAO =JPeNEAQNO dA ?=O dA dKL=CA KQ d’QPEHEO=PEKJ dA LNKdQEPO =U=JP dAO ABBAPO 
dKL=JPO : ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., LL. 13 AP 20 ; 0=LLKNP dA H= !KIIEOOEKJ IedE?=HA dQ 
!'- à H= !KIIEOOEKJ #QNKLeAJJA, .NKFAP 1+24-1998-6530, !7HCED?I7J?ED :;I CUJhE:;I ;J :;I C;IKH;I :7DI B7 
BKJJ; 9EDJH; B; :EF7g; (!ARD()), EF.9?J., L. 4. 
85 Cf. AJ L=NPE?QHEAN O’=CEOO=JP dA ?APPA LNEOA dA ?KJO?EAJ?A L=N HAO EJOPEPQPEKJO AJ ?=QOA : %. 1'+-, (OKQO H= dEN.), 
!. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 
422-424 ; $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 361 O. 
86 .. "3+A1, u ÉRKHQPEKJO dAO LNKbHfIAO =?PQAHO dQ dKL=CA v, EJ %; :EF7g; :;I IFEHJ?fI, FKQNJeA d’ePQdAO, ed. 
!3(A1, ?KHH. 2N=R=QT dA H’EJOPEPQP dA O?EAJ?AO ?NEIEJAHHAO dA .KEPEANO, 1979, RKH. Jq 2, L. 1 : H= MQ=HEBE=JP dA H= OKNPA 
dfO HKNO MQA u 9J:EKI UJ?EDI 7BEHI :7DI B; :EC7?D; :K f7A?H?IC;, :;I JHK9I, :;I IOIJVC;I GK; BkED JH7DIC;JJ7?J 
:k7DDU; ;D 7DDU; EK :; FVH; ;D f?BI. C;I FH7J?GK;I UJ7?;DJ H;B7J?L;C;DJ F;K 9EDDK;I, I7Kf :7DI :;I C?B?;KN 
;NJHWC;C;DJ f;HCUI ;J (w) 9L=N=EOO=EAJP: :;C;KH;H F;K :7Dg;H;KI;I. EBB;I 9EDI?IJ7?;DJ :7DI BkKJ?B?I7J?ED :; 
FB7DJ;I ;J :; 9;HJ7?DI FHE:K?JI 9h?C?GK;I (B?GK;KH :; FEMB;H, 7HI;D?9, IJHO9hD?D;) KJ?B?IUI R F;J?J;I :EI;I 
FHEgH;II?L;I FEKH F7HL;D?H R KD; 9;HJ7?D; C?JhH?:7J?I7J?ED :;I 7JhBVJ;I v. 
87 Cf. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 471 
(+AJPEKJJ=JP AJ?KNA HA B=EP MQA u B; H7FFEHJ CU:?97B H;B7J?f R BkUFH;KL; FHU9?I7?J GK; iB; C7H7JhED 7 :UCEDJHU :K 
FE?DJ :; LK; CU:?97B GK; B;I :HEgK;I F;KL;DJ WJH; KJ?B;I 7KN 7JhBVJ;I ;D 9EKHI :kUFH;KL;j v) ; %. 1'+-, (OKQO H= 
dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., 
L. 422 ; ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 13. 
88 ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 14. 
89 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363. 
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(w) B?C?JU; R (w) 9H= LNKDEbEPEKJ: :; 9;HJ7?DI FHE:K?JI IJ?CKB7DJI v90, PKQP AJ O’EJPANdEO=JP dA 

LNK?edAN à dAO ?KJPNmHAO =JPEdKL=CA91. 

 
22. *= OA?KJdA CQANNA IKJdE=HA ,4 9,c54d 20,u RKEP HA dKL=CA AJPNAN d=JO O= u FUH?E:; 

FI;K:E I9?;DJ?f?GK; v92, HAO =PDHfPAO LNAJ=JP =HKNO H= OQEPA dAO IEHEP=ENAO93 MQE BQNAJP HAO LNAIEANO 

?Kb=UAO d’QJA eLKMQA MQE = ?KJJQ H’AOOKN dA u B7 Fh7HC79E:OD7C?; v94. 

 
*AO ?=O dA dKL=CA OA IQHPELHEAJP =HKNO d=JO H’AJOAIbHA dAO OLKNPO LKQN =PPAEJdNA HAQN 

=LKCeA d=JO HAO =JJeAO 196095, AJ L=NPE?QHEAN d=JO HA dKI=EJA dQ ?U?HEOIA, HAO de?fO dA 

LHQOEAQNO ?KQNAQNO dAR=JP AJ H’K??QNNAJ?A B=ENA Ne=CEN H= $edeN=PEKJ EJPANJ=PEKJ=HA dA ?U?HEOIA 

(3!')96. 

 
23. !APPA LeNEKdA PAILKNAHHA AOP I=NMQeA L=N HAO LNAIEfNAO ReNEP=bHAO u FH?I;9O: :; 

9EDI9?;D9; v dQ LDeJKIfJA97. 4KJP =HKNO Ne=CEN dA ?KJ?ANP HAO KNC=JEOIAO OLKNPEBO ?KIIA HAO 

EJOPEPQPEKJO LQbHEMQAO dA PKQO JERA=QT =HKNO MQA OA dAOOEJAN= OQN HA LH=J EJPANJ=PEKJ=H u KD; 

U87K9h; :k79J?ED 7DJ?:EF7g; 9ED9;HJU; v98 dA IgIA MQA O’EJOP=HHANKJP à ?A dANJEAN JERA=Q 

?KIIA OQN HA LH=J J=PEKJ=H dAO u H7FFEHJI :; 9EBB78EH7J?ED v99.  

 
 *A de?fO dQ ?U?HEOPA d=JKEO )JQd (AJOAJ HKNO dA H’eLNAQRA ?U?HEOPA OQN NKQPA dAO (AQT 

-HUILEMQAO ((-) dA 0KIA dA 1960 ?KJOPEPQA HA LKEJP dA deL=NP dA ?AO eRKHQPEKJO100. !A dN=IA 

                                                
90 !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 
422. 
91 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363. 
92 .. "3+A1, u ÉRKHQPEKJO dAO LNKbHfIAO =?PQAHO dQ dKL=CA v, EF.9?J., LL. 1-2. 
93 "8?:., L. 1 ; 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (.=CA 
OQLLNEIeA). z 4. ?ALAJd=JP : ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 14 : OA dAI=Jd=JP u 9M:K?, :;I 
7JhBVJ;I EK :;I IEB:7JI, KJ?B?IVH;DJ B;I FH;C?;HI B;I 7CFhUJ7C?D;I ? v =Q IKIAJP dA PN=EPAN dAO (AQT -HUILEMQAO 
dA  ANHEJ dA 1936 IgH=JP OLKNP AP LKHEPEMQA CQANNEfNA.  
94 "8?:. : EH AOP =HKNO MQAOPEKJ dA H’u 7FF7H?J?ED :;I IJ?CKB7DJI :EDJ B;I 9h;fI :; f?B; IEDJ B;I 7CFhUJ7C?D;I ;J B;I 
CUJhOB7CFhUJ7C?D;I, ;J JEKI B9AQNO: :UH?LUI (w) v ("8?:., L. 1). 
95 4. JKP=IIAJP : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363, JKPA dA b=O 
dA L=CA Jq 13 : ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., LL. 14 AP 21. 
96 /QE de?Ed= dA u I7D9J?EDD;H B; :EF7g; v L=N HA bE=EO dA OKJ u !KdA OLKNPEB (=NP. 41) v à ?KILPAN dA H’=JJeA 
u 1960 v ($. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363 ; AP "8?:., JKPA dA b=O 
dA L=CA Jq 14). 
97 ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 21. 
98 1EPA 'JPANJAP dA H’'0 +1, dK?. u *A dKL=CA AP OKJ DEOPKENA v ("N. ..  A!/3A#02), EF.9?J. (.=CA OQLLNEIeA). 
99 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 362 : u (w) 9EBB78EH7J?ED, GK? 
I;BED B;I UFEGK;I Ik;IJ :UHEKBU; ;D 8EDD; ;DJ;DJ; EK Ik;IJ :EK8BU; 7K 9EDJH7?H; :; FH;II?EDI, :; H?L7B?JUI, ;J :; 
CUf?7D9; HU9?FHEGK; (w) v, ?KJOP=P AJ?KNA =?PQAH. 
100 ALNfO =RKEN ?KJOKIIe dAO =ILDeP=IEJAO (Cf. ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., LL. 14 ; 
0=LLKNP dA H= !KIIEOOEKJ IedE?=HA dQ !'- à H= !KIIEOOEKJ #QNKLeAJJA, .NKFAP 1+24-1998-6530, 
&=NIKJEO=PEKJ dAO IePDKdAO AP dAO IAOQNAO d=JO H= HQPPA ?KJPNA HA dKL=CA (&A0"-.), EF.9?J., L. 4). 
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?KJdQEOEP AJ ABBAP HA !KIEPe 'JPANJ=PEKJ=H -HUILEMQA (!'-)101 à u J;DJ9AN: :kUJ78B?H (w) 9dfO 

H’=JJeA OQER=JPA: KD; 9ECC?II?ED CU:?97B; (w) 9=R=JP: :; LEJ;9N: (w) 9AJ 1962: (w) KD; 

HUIEBKJ?ED (w) 9LNKDEb=JP: B; :EF7g; (w) v102.  

 
24. 'H B=HHQP PKQPABKEO =PPAJdNA103 H’=JJeA 1968 =BEJ MQA HAO LNAIEANO ?KJPNmHAO =JPEdKL=CA 

u E8B?g7JE?H;I v104 OKEAJP IEO AJ yQRNA =Q ?KQNO dAO (- dA %NAJKbHA AP +ATE?K105, HA !'- =U=JP 

AJPNA-PAILO à H= BKEO EJOPEPQe H’KNC=JA LNe?EPe, edE?Pe QJA u HUgB;C;DJ7J?ED v =JPEdKL=CA 

?KJPN=ECJ=JPA106 AP eP=bHE QJA HEOPA dAO OQbOP=J?AO EJPANdEPAO =QT =PDHfPAO107.  

 
3JA JKQRAHHA BKEO ?ALAJd=JP, ?AHQE-?E =R=EP ePe dAR=J?e L=N H’3!' u FH;C?VH; fU:UH7J?ED 

?DJ;HD7J?ED7B; R I; :EJ;H, ;D 1965, :kKD; HUgB;C;DJ7J?ED FHULEO7DJ :;I 9EDJH[B;I ;J R 9EDf?;H 

Bk7D7BOI; :;I U9h7DJ?BBEDI FHUB;LUI R :;I B78EH7JE?H;I 7gHUUI F7H I;I IE?DI v108, =R=JP MQA 

d’=QPNAO KNC=JEOIAO dA ?A JERA=Q, à ?KIIAJ?AN L=N ?AQT deOENAQT d’gPNA =dIEO à L=NPE?ELAN =QT 

(-109 JA HQE AIbKiPAJP HA L=O110.  

 
25. .=N =EHHAQNO, AJ N=EOKJ dA H= CN=REPe dQ LDeJKIfJA ?KIIA dQ LAQ d’ABBA?PEREPe dAO 

NeCHAIAJP=PEKJO OLKNPERAO, HAO EJOPEPQPEKJO LQbHEMQAO JA LKQR=EAJP MQ’EJPANRAJEN, à ?KIIAJ?AN 

                                                
101 4. OQN ?APPA EJOPEPQPEKJ : $. *A227, u *A OP=PQP dQ !KIEPe EJPANJ=PEKJ=H KHUILEMQA z bNfRA EJ?QNOEKJ d=JO HAO 
HKEO dA H= LDUOEMQA FQNEdEMQA v, ?D +. +A'1-,,#34# (OKQO H= dEN.), DHE?J ;J (BOCF?IC; h CEDJH?8KJ?ED R BkUJK:; 
jKH?:?GK; :kKD FhUDECVD; JH7DID7J?ED7B, AET-AJ-.NKRAJ?A, ed. .3A+, 2015, L. 15. 
102 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363 (!EP=JP :  . &-3*'&A, 
DO?Dg JE 0?D : DEF?Dg ?D ,FEHJ 7D: Jh; D;L;BEFC;DJ Ef ADJ?-:EF?Dg )EB?9O, 1PN=ObKQNC, .QbHE?=PEKJO dQ !KJOAEH 
dA H’#QNKLA, 1999, L. 132).  
103 'H LAQP ?ALAJd=JP gPNA NAHARe MQA u 9H:;I FH;C?;HI ;II7?I 9L=N HQE: :; 9EDJH[B; 7DJ?:EF7g; (w) 9BQNAJP: ;ff;9JKUI 
;D 1964 BEHI :;I J;KN (BOCF?GK;I :; -EAOE v (0=LLKNP 1eJ=P, Jq 228, 23 I=NO 1989, .NKFAP dA HKE NAH=PEB à H= 
NeLNAOOEKJ dA H’QO=CA dAO LNKdQEPO dKL=JPO à H’K??=OEKJ dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO, $. *#1#',, 
L. 9. z 4. eC=HAIAJP : ?8?:., L. 28 (.Ne?EO=JP MQ’=QL=N=R=JP u B; CEC?JU ?DJ;HD7J?ED7B EBOCF?GK; (C"() I'UJ7?J 
9EDJ;DJU :; 9ED:7CD;H CEH7B;C;DJ B; :EF7g; (w) v. z 4. eC=HAIAJP d=JO HA IgIA OAJO : ..-(. "-**, u *= 
NeLNAOOEKJ dA H’QO=CA dAO OPEIQH=JPO à H’K??=OEKJ dAO ?KILePEPEKJO OLKNPERAO v, JC)  , 1965, ', 1927).  
104 "8?:., L. 28. 
105 Cf. %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 422 ; $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., 
L. 363 ; KQ  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 17. 
106 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363.  
107 Cf. "8?:. ; AP 0=LLKNP 1eJ=P, Jq 228, FHU9., L. 28. z *= HQPPA =JPEdKL=CA dARAJQA QJA IEOOEKJ EILKNP=JPA dKJP 
HA !'- =R=EP H= u 9h7Hg; v AJ RANPQ dA O= !D=NPA KHUILEMQA (ANP. 1, .=N. 2) ( . ]8"'0#)!A,, %7 HUFH;II?ED :K 
:EF7g; :7DI B; IFEHJ, EF.9?J., L. 17) eP=EP =HKNO NeCEA PATPQAHHAIAJP L=N OAO u ,J7JKJI ;J HVgB;I v. 
108 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363. 
109 u %; C"( 9EDIJ?JK; (w) Bk7KJEH?JU IKFHWC; :K CEKL;C;DJ EBOCF?GK;. C; :;HD?;H ;IJ 9ECFEIU :; :?L;HI;I 
?DIJ?JKJ?EDI IFEHJ?L;I H;9EDDK;I F7HC? B;IGK;BB;I DEKI JHEKLEDI 9JKP=IIAJP: H;I F" (w). C;BB;I-9? 799;FJ;DJ ;D 
9EDIUGK;D9; :; I; IEKC;JJH; R B7 Ch7HJ; EBOCF?GK; (w) 9AP L=N OQEPA dA HQPPAN ?KJPNA HA dKL=CA:, IEKI F;?D; 
:k;N9BKI?ED :K CEKL;C;DJ EBOCF?GK; v ( . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 
17). 
110 4. LKQN dAO ATAILHAO : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363, JKPA 
dA b=O dA L=CA Jq 17. 
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L=N HA !KJOAEH dA H’#QNKLA, à H’KNECEJA P=JP dA H= u FH;C?VH; :Uf?D?J?ED Eff?9?;BB; v111 AP LHQO KQ 

IKEJO u 9ECCKD9eIAJP: (w) 799;FJU; v112 dQ dKL=CA MQA dQ LNAIEAN IKQRAIAJP d’edE?PEKJ 

dA HeCEOH=PEKJO eP=PEMQAO AJ ?A dKI=EJA113. 

 
26. !’AOP LKQN debQPAN =Q ?KQNO dQ !KHHKMQA AQNKLeAJ d’3NE=CA-HAO- =EJO dAO 26-27 F=JREAN 

1963114 MQ’EH BQP NAPAJQ MQA OKEP u (w) 9EDI?:UHU 9ECC; :EF?Dg, BkKJ?B?I7J?ED :; IK8IJ7D9;I ;J 

:; JEKI CEO;DI :;IJ?DUI R 7KgC;DJ;H 7HJ?f?9?;BB;C;DJ B; H;D:;C;DJ, ;D LK; EK R B'E997I?ED :kKD; 

9ECFUJ?J?ED ;J GK? F;KJ FEHJ;H FHUjK:?9; R B'UJh?GK; IFEHJ?L; ;J R B'?DJUgH?JU FhOI?GK; ;J 

FIO9h?GK; :; B'7JhBVJ;j v115. 

 
AR=JP IgIA H’edE?PEKJ dA O= LNAIEfNA JKNIA LNKLNA =Q dKL=CA MQE dAR=EP EJPANRAJEN 

MQ=PNA =JO LHQO P=Nd116, HA !KJOAEH dA H’#QNKLA =HH=EP =EJOE AJCAJdNAN H’edE?PEKJ =Q ?KQNO dA 

H’=JJeA 1965 dAO PKQPAO LNAIEfNAO NeCHAIAJP=PEKJO eP=PEMQAO =JPEdKL=CA MQE dAR=EAJP eI=JAN 

dA H=  AHCEMQA117, OQEREA dA LAQ L=N H= $N=J?A118.  

 
27. .KQN =QP=JP, HA dN=IA OQNRAJQ AJ 1967 HKNO d’QJA eP=LA dQ 2KQN dA $N=J?A ?U?HEOPA119, 

PKQP AJ IAPP=JP QJA JKQRAHHA BKEO AJ ATANCQA HAO LNKCNfO dAIAQN=JP à =??KILHEN AJ H= I=PEfNA, 

                                                
111 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 422. 
112 .. *A30#, DEF7g; ;J IE9?UJU, EF.9?J., L. 14 (0=FKQP=JP MQA u 9?:; J;NJ; 9ECFH;D9=EP: :UjR B;I 87I;I :; JEKJ;I 
B;I :Uf?D?J?EDI v MQE =HH=EAJP gPNA =dKLPeAO L=N H= OQEPA AJ #QNKLA AJ L=NPE?QHEAN v). 
113 Cf. ?8?:., L. 16. z 4. eC=HAIAJP EILHE?EPAIAJP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 422-423 ;  . ]8"'0#)!A,, 
%7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 44 ; (.-7. *A11A**#, u *= JKQRAHHA HeCEOH=PEKJ AJ I=PEfNA dA 
dKL=CA dAO OLKNPEBO v, EF.9?J., 3415 ; "8?:., ,FEHJ ;J :UB?DGK7D9;, ed. É?KJKIE?=-.3A+, ?KHH. *A LKEJP OQN, 1988, 
L. 74 ; ..-(. "-**, u *= NeLNAOOEKJ dA H’QO=CA dAO OPEIQH=JPO à H’K??=OEKJ dAO ?KILePEPEKJO OLKNPERAO v, EF.9?J., L. 
1927 ; (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EJ %7CO :HE?J :K IFEHJ, Jq 480-10. 
114 4. AJ L=NPE?QHEAN OQN ?APPA NAJ?KJPNA AP OAO ?KJOeMQAJ?AO : ?8?:., LL. 14-15. 
115 !KJOAEH dA '’#QNKLA, DEF?Dg :;I 7JhBVJ;I. .D; UJK:; ;KHEFU;DD;, 1PN=ObKQNC, 1964, LL. 10-11. 
116 Cf. !KJOAEH dA H’#QNKLA, 0eOKHQPEKJ (67) 12 OQN HA "KLEJC dAO =PDHfPAO, (=dKLPeA L=N HAO "eHeCQeO dAO IEJEOPNAO) 
29 FQEJ 1967. 
117 Cf. *KE dQ 2 =RNEH 1965, EJPANdEO=JP H= LN=PEMQA dQ dKL=CA à H’K??=OEKJ dAO ?KILePEPEKJO OLKNPERAO, &ED?J;KH 
8;Bg;, 6 I=E 1965, L. 5165. z 4. JKP=IIAJP : *. 1'*A,!#, %;I IFEHJI ;J B; :HE?J, EF.9?J., LL. 257-270 ; A. "A 
 #!)#0, u "KL=CA AP dNKEP LeJ=H v, R;L. :H. FUD. ;J 9H?C., 1974-1975, L. 181 ; A. &#7,"0'!)6, u *A dKLEJC : 
=OLA?PO FQNEdEMQAO AP PKTE?KHKCEMQAO v, R;L. :H. FUD. ;J 9H?C., 1974-1975, L. 213 ; (. !-,12A,2, u *= NeLNAOOEKJ 
dA H= LN=PEMQA dQ dKLEJC à H’K??=OEKJ dAO ?KILePEPEKJO OLKNPERAO v, R;L. :H. FUD. ;J 9H?C., 1966-1967, L. 207. 
118 Cf. *KE Jq 65-412 dQ 1AN FQEJ 1965 PAJd=JP à H= NeLNAOOEKJ dA H’QO=CA dA OPEIQH=JPO à H’K??=OEKJ dAO ?KILePEPEKJO 
OLKNPERAO, J(, 2 FQEJ 1965, L. 4531. z 4. JKP=IIAJP : +.-(. +'+'A%#, %; FHE8BVC; :K :EF?Dg ;D :HE?J FUD7B 
9ECF7HU, EF.9?J., LL. 36 O. ; (.-7. *A11A**#, ,FEHJ ;J :UB?DGK7D9;, EF.9?J., LL. 74 O. ; +. +A11É, u *= HeCEOH=PEKJ 
=JPE-dKL=CA v EJ %; :EF7g; :;I IFEHJ?fI, FKQNJeA d’ePQdAO, ed. !3(A1, ?KHH. 2N=R=QT dA H’EJOPEPQP dA O?EAJ?AO 
?NEIEJAHHAO dA .KEPEANO, 1979, RKH. Jq 2, LL. 13-18 ; ..-(. "-**, u *= NeLNAOOEKJ dA H’QO=CA dAO OPEIQH=JPO à 
H’K??=OEKJ dAO ?KILePEPEKJO OLKNPERAO v, EF.9?J., L.1927 ; A. !&A4A,,#, u "KLEJC OLKNPEB v, EF.9?J., L. 898. 
119 *A ?U?HEOPA 2KI 1EILOKJ =HH=EP de?edAN =Q ?KQNO dQ 2KQN dA $N=J?A 1967 OQN HAO LAJPAO dQ IKJP 4AJPKQT LKQN 
=RKEN QPEHEOe dAO =ILDeP=IEJAO (Cf. 0=LLKNP 1eJ=P, Jq 228, FHU9., L. 14). 
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=JJKJd=EP H’=IKN?A d’QJ JKQRA=Q PKQNJ=JP d=JO HA deRAHKLLAIAJP dA OQbOP=J?AO, PA?DJEMQAO AP 

OUOPfIAO dA dKL=CA bA=Q?KQL LHQO OKLDEOPEMQeO. 

 
28. AHH=EP O’KQRNEN ,4 :85090C3, 20,u H= u FUH?E:; 9dEPA: I9?;DJ?f?GK; v dQ dKL=CA120 

?=N=?PeNEOeA d=JO ?ANP=EJAO J=PEKJO ?KIIA H’AT-0"A (0eLQbHEMQA "eIK?N=PEMQA 

d’AHHAI=CJA)121 L=N H= CeJeN=HEO=PEKJ d’QJ dKL=CA IedE?=HEOe122 AP u IOIJUC7J?GK; v123 dAO 

=PDHfPAO MQA H’KJ = LQ MQ=HEBEAN =Q IKIAJP dA O= de?KQRANPA BKNIAHHA dA u :EF7g; :kQJ7J v124. 

 
1E JKIbNA dA L=UO eP=EAJP AJ?KNA BKNPAIAJP OKQLdKJJeO dA NA?KQNEN à dA PAHHAO LN=PEMQAO, 

OAQHO dAO =PDHfPAO EOKHeO BQNAJP LKJ?PQAHHAIAJP O=J?PEKJJeO dEO?ELHEJ=ENAIAJP125 =HKNO IgIA MQA 

H’3,#1!- (-NC=JEO=PEKJ dAO ,=PEKJO 3JEAO LKQN H'edQ?=PEKJ, H= O?EAJ?A AP H= ?QHPQNA) B=EO=EP 
LKQN H’DAQNA QJA AJPNeA PEIEdA =Q OAEJ dAO =?PAQNO dA JERA=Q EJPANJ=PEKJ=H MQE =HH=EAJP HQPPAN 

?KJPNA HA dKL=CA126.  

 
29. "A HAQN ?mPe, AJPEPeO BedeN=PNE?AO dA H= HQPPA ?KJPNA HA dKL=CA OQN HA LH=J EJPANJ=PEKJ=H, 

P=JP HA !'-127 AJ ?A MQE ?KJ?ANJA HAO KNC=JEOIAO OLKNPEBO dA ?A dANJEAN JERA=Q128, MQA HA !KJOAEH 

                                                
120 .. "3+A1, u ÉRKHQPEKJO dAO LNKbHfIAO =?PQAHO dQ dKL=CA v, EF.9?J., LL. 2-4 : u 9H:7 CU:;9?D; (w) ;D L9AJ=EP: 
(w) R Ik?DJUH;II;H R BkhECC; ;D 8EDD; I7DJU (w). (D I; :;C7D:9=EP: (w) Ik?B D; I;H7?J F7I FEII?8B; :k7CUB?EH;H, 
:; :UL;BEFF;H, I9?;DJ?f?GK;C;DJ, B;I GK7B?JUI GK? (w) 9eP=EAJP: 9;BB;I :kKD 7JhBVJ; :EDDU v ("8?:., L. 2). 
121 4. %. 1.'28#0, %. 20#32*#',, !. .'%#A11-3, u ALLNK?DA DEOPKNEMQA dQ dKL=CA AJ 0eLQbHEMQA 
deIK?N=PEMQA =HHAI=JdA : dAO?NELPEKJ AP =J=HUOA d'QJ OUOPfIA dA ?KJPN=EJPAO eP=PEMQAO v, ,J7FI, 2005/4 (Jq70), L. 
49 ; KQ ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., LL. 15-17. 
122 .. "3+A1, u ÉRKHQPEKJO dAO LNKbHfIAO =?PQAHO dQ dKL=CA v, EF.9?J., LL. 2-4 : L=NIE HAO u J;9hD?GK;I (w) 
KJ?B?IU;I v à ?APPA eLKMQA, OANKJP JKP=IIAJP IAJPEKJJeAO u B7 JH7DIfKI?ED I7DgK?D; v ; u BkKJ?B?I7J?ED :;I hEHCED;I 
CSB;I (J;IJEIJUHED;) v ; u :;I hEHCEDEZ:;I (w) ;D gHEI B;I 7D78EB?I7DJI v ; KQ AJ?KNA u :; B7 9EHJ?IED; v ("8?:., 
LL. 3-4). 
123 %. 1.'28#0, %. 20#32*#',, !. .'%#A11-3, u ALLNK?DA DEOPKNEMQA dQ dKL=CA AJ 0eLQbHEMQA 
deIK?N=PEMQA =HHAI=JdA : dAO?NELPEKJ AP =J=HUOA d'QJ OUOPfIA dA ?KJPN=EJPAO eP=PEMQAO v, EF.9?J., L. 50. z 4. 
eC=HAIAJP : ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 15 (2N=EP=JP d’QJA u IOIJUC7J?I7J?ED v dQ dKL=CA 
à dAO BEJO dA u H;9EDD7?II7D9; FEB?J?GK; v). 
124 ,. %3'**-,, %. ,'!-*#2, %; :EF7g;, EF.9?J., L. 15. 
125 "8?:., LL. 17-18. 
126 Cf. !D=NPA EJPANJ=PEKJ=HA dA H'edQ?=PEKJ LDUOEMQA AP dQ OLKNP, .=NEO, 21 JKRAIbNA 1978 (0eOKHQPEKJ 20 
!/1.5.4/2 dA H= !KJBeNAJ?A CeJeN=HA, EJ A9J;I :; B7 CEDfUH;D9; gUDUH7B;, 20fIA OAOOEKJ, .=NEO, 24 K?PKbNA-28 
JKRAIbNA 1978, 4KH. 1, L. 32). z !A PATPA FQNEdEMQAIAJP u DED-9EDJH7?gD7DJ v LKQN OAO u QJ7JI I?gD7J7?H;I v, PKQP 
AJ u fED:79JP: Bk79J?ED :; Bk.'E,C( ;D C7J?VH; :; IFEHJ v =R=EP HA IeNEPA u :k7ff?HC;H KD :HE?J fED:7C;DJ7B R B7 
FH7J?GK; :K IFEHJ (w) 9AJ IgIA PAILO MQ’EH: f?N9=EP: B;I :?ffUH;DJI E8j;9J?fI :; (w) 9O=: FEB?J?GK; R BkUg7H: :K 
:UL;BEFF;C;DJ :K OLKNP v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., 
EF.9?J., LL. 48-49). 'H B=HHQP PKQPABKEO =PPAJdNA H’=JJeA 1991 AP H= RANOEKJ =IAJdeA dA ?A PATPA LKQN MQA H= HQPPA 
=JPEdKL=CA dAREAJJA H’QJ dAO KbFA?PEBO I=FAQNO dA ?APPA EJOPEPQPEKJ (Cf. !D=NPA EJPANJ=PEKJ=HA dA H'edQ?=PEKJ 
LDUOEMQA AP dQ OLKNP (=IAJdeA AJ 1991), FHU9., =NP. 7).   
127 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 366-367 ; KQ A.-,. !&A)#0, 
QJK:; :;I BUg?IB7J?EDI D7J?ED7B;I H;B7J?L;I 7K IFEHJ ;D EKHEF;, ed. "Q !KJOAEH dA H’#QNKLA, FQEJ 1999, L. 84.  
128 Cf. OQNPKQP : !D=NPA EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA dA 1988 (AdKLPeA OKQO H= ?K-LNeOEdAJ?A dQ !=J=d= AP dQ 
!'- à H= LNAIEfNA !KJBeNAJ?A IKJdE=HA LANI=JAJPA OQN H= HQPPA ?KJPNA HA dKL=CA d=JO HA OLKNP), -PP=S=, 26-29 FQEJ 
1988 (4. JKP=IIAJP : u 4ANO QJA ?D=NPA ?KJPNA HA dKL=CA v, R;L. EB., =KoP 1988, Jq 249, L. 350). 
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dA H’#QNKLA129 OQN HA LH=J EJPANeP=PEMQA130, eIAPP=EAJP QJ AJOAIbHA dA PATPAO dKJP H’edE?PEKJ eP=EP 

RKQeA à QJ NeOQHP=P LNe?EO, H’u h7HCED?I7J?ED v131 IKJdE=HA dAO JKNIA =JPEdKL=CA. 

 
AQ IKIAJP Kn e?H=P= HA O?=Jd=HA u  AJ (KDJOKJ v à H= BEJ dAO =JJeAO 1980132, EHO eP=EAJP 

AJ ABBAP dARAJQO133 L=N Je?AOOEPe AP dA ?KJ?ANP134, I=EO ?KJBKNIeIAJP à HAQN OKQD=EP, HAO =?PAQNO 

I=FAQNO dA ?A LNK?AOOQO135 dKJP HAO KNECEJAO OKJP à NA?DAN?DAN NAOLA?PERAIAJP d=JO H= !D=NPA 

EJPANJ=PEKJ=HA KHUILEMQA ?KJPNA HA dKL=CA dA 1988136 AP H= !KJRAJPEKJ ?KJPNA HA dKL=CA dA 

1989137.  

 
30. *= NeAHHA AP ReNEP=bHA IEOA AJ yQRNA dQdEP LNK?AOOQO OA DAQNP=EP PKQPABKEO ,4 7u(:80C3, 

20,u P=JP à H= u :EK9;KH v dAO Ie?=JEOIAO FQNEdEMQAO LNKIQO à ?APPA BEJ L=N HA !'-138 MQ’à H= 

                                                
129 Cf. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, 17 FQEHHAP 2013, u *QPPA ?KJPNA HA dKL=CA : =RKEN QJA HKJCQAQN 
d'=R=J?A v, (.-(. *-8A!&, LL. 92-93 ; $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., 
LL. 366-367 ; KQ A.-,. !&A)#0, QJK:; :;I BUg?IB7J?EDI D7J?ED7B;I H;B7J?L;I 7K IFEHJ ;D EKHEF;, ed. "Q !KJOAEH 
dA H’#QNKLA, FQEJ 1999, LL. 84-85. 
130 4. AJ L=NPE?QHEAN :  0A?KII=Jd=PEKJ Jq 0 (79) 8 dQ !KIEPe dAO +EJEOPNAO =QT #P=PO IAIbNAO ?KJ?ANJ=JP HA 
dKL=CA d=JO HA OLKNP (=dKLPeA L=N HA !KIEPe dAO +EJEOPNAO HA 20 =RNEH 1979 à H= 303fIA NeQJEKJ dAO "eHeCQeO dAO 
+EJEOPNAO) ; !D=NPA AQNKLeAJJA ?KJPNA HA dKL=CA d=JO HA OLKNP (0A?KII=Jd=PEKJ Jq 0 (84) 19 (=dKLPeA L=N HA 
!KIEPe dAO +EJEOPNAO HA 25 OALPAIbNA 1984 à H= 375fIA NeQJEKJ dAO "eHeCQeO dAO +EJEOPNAO) ; 0A?KII=Jd=PEKJ Jq 
0 (88) 12 dQ !KIEPe dAO IEJEOPNAO ?KJ?ANJ=JP H'EJOPEPQPEKJ dA ?KJPNmHAO =JPEdKL=CA O=JO LNe=REO DKNO ?KILePEPEKJ 
dQ 21 FQEJ 1988.  
131 !KJ?ALP u 9':CFB?GK9=JP: B; H7FFHE9h;C;DJ 9dA NeCHAIAJP=PEKJO: C7?I I7DI FHUJ;D:H; R B’KD?fEHC?JU v (+. 
"#*+A1-+A027, u *A LHQN=HEOIA KNdKJJe AP HAO EJPAN=?PEKJO AJPNA AJOAIbHAO FQNEdEMQAO v, D., 2006, L. 951). 
132 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 367 ; KQ 0. 5. .-3,", 
u /QAHMQAO NeBHATEKJO OQN H= PNE?DANEA d=JO HA OLKNP v, R;L. EB., =KoP 1989, Jq 262, L. 390. 
133 AQ PEPNA dA ?APPA ?KHH=bKN=PEKJ AJPNA IKQRAIAJP OLKNPEB AP EJOPEPQPEKJO EJPANeP=PEMQAO, H’3,#1!- AP HA !'- 
=R=EAJP OECJe HA 18 OALPAIbNA 1984 QJ &;CEH7D:KC :; 9EEFUH7J?ED FEKH B7 FHECEJ?ED :K IFEHJ :7DI B; CED:; 
LKQN H= ?Ne=PEKJ d’QJ %NKQLA dA PN=R=EH LANI=JAJP ?KIIQJ à ?AO EJOPEPQPEKJO (Cf.  . ]8"'0#)!A,, %7 
HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 68). 
134 *= !D=NPA AQNKLeAJJA ?KJPNA HA dKL=CA d=JO HA OLKNP dA 1984 u 79HH=EP: 9AJ ABBAP: OANL?H :; fED:;C;DJ v (A.-,. 
!&A)#0, QJK:; :;I BUg?IB7J?EDI D7J?ED7B;I H;B7J?L;I 7K IFEHJ ;D EKHEF;, EF.9?J., L. 84) =QT PATPAO =dKLPeO L=N HA 
!'- (Cf. eC=HAIAJP : $. !A4#*, u *'EJPANRAJPEKJ dQ !KJOAEH dA H'#QNKLA AJ I=PEfNA dA OLKNP v, JKH?IFEHJ Jq 159, 
2015, L. 20 ; KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 366). 
135 4. AJ?KNA : $. *#$# 40#-0A,%#-,, u 'JOPEPQPEKJO - "KL=CA - *A dAQTEfIA aCA dA H= HQPPA =JPEdKL=CA v, 
JKH?IFEHJ Jq 174, 2017, L. 36 ; 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= 
?KJRAJPEKJ 3JAO?K v, AJDA, 2007, L. 1639. 
136 !D=NPA EJPANJ=PEKJ=HA KHUILEMQA ?KJPNA HA dKL=CA, 1eKQH, 1988 (2ATPA NALNKdQEP ?D R;L. EB., JKRAIbNA 1988, 
Jq 253, L. 3628). z Cf. (.-!. *A.-3 *#, DHE?J :K IFEHJ, EF.9?J., LL. 122 O.  
137 Cf. !KJOAEH dA H’#QNKLA, !KJRAJPEKJ ?KJPNA HA dKL=CA, 1PN=ObKQNC, 16 JKRAIbNA 1989, 12# Jq 135. - 4. AJ ?A 
MQE ?KJ?ANJA H= $N=J?A : *KE Jq 90-1144 dQ 21 de?AIbNA 1990 =QPKNEO=JP H'=LLNKb=PEKJ d'QJA ?KJRAJPEKJ ?KJPNA HA 
dKL=CA, J(, 26 de?AIbNA 1990, L. 16009 ; "e?NAP Jq 91-274 dQ 13 I=NO 1991 LKNP=JP LQbHE?=PEKJ dA H= ?KJRAJPEKJ 
?KJPNA HA dKL=CA (AJOAIbHA QJA =JJATA), OECJeA à 1PN=ObKQNC HA 16 JKRAIbNA 1989, J(, 16 I=NO 1991, L. 3728).  
138 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 366-375. 
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u OKBP H=S v139 MQA NALNeOAJP=EP HA PATPA dQ !KJOAEH dA H’#QNKLA140, L=N =EHHAQNO d’=LLHE?=PEKJ 

OL=PE=HA HEIEPeA141. 

 
 EAJ MQA dAO ÉP=PO =EAJP PKQP dA IgIA de?Ede dA OQERNA ?A IKQRAIAJP, à H’EJOP=N dA H= 

$N=J?A142, EH dARAJ=EP Je?AOO=ENA à H’DAQNA dA H’=LL=NEPEKJ dQ u gUD?; gUDUJ?GK; v143 à H= BKEO dA 

u :KH9?9N: v144 H= HQPPA =JPEdKL=CA AP d’u KD?L;HI9=HEOAN: v145 ?A ?KIb=P, ?A MQA H= ?eHfbNA =BB=ENA 

u $AOPEJ= v146 = IEO AJ HQIEfNA. 

 
31. !’AOP =HKNO ,4 c047u0C3, 20,u à H’fNA d’u 'JPANJAP v147 AP dA H= u :?IFED?8?B?JU :;I 

FHE:K?JI v148 dKL=JPO MQA H= u ?KHH=bKN=PEKJ v AJP=IeA dA HKJCQAO =JJeAO =QL=N=R=JP AJPNA HA 

                                                
139 Cf. !. 2&' '#0%#, u *A dNKEP OKQLHA. 0eBHATEKJ OQN HAO PATPQNAO dQ dNKEP v, EF.9?J., L. 599 (2N=EP=JP à ?A OQFAP 
dA u :HE?J CEK v). 
140 Cf. !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, 1fNA ed., 4QEbANP, ?KHH. "UJ='OQL dNKEP, 2010, L. 158 ; KQ  . 
]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 45. z 4. ?ALAJd=JP : 1. !&A'**#2, u *AO 
JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= ?KJRAJPEKJ 3JAO?K v, EF.9?J., L. 1639 ; KQ (.-!. 
*A.-3 *#, %; HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 BE? D° 89-432 
:K 28 jK?D 1989, FHU9., L. 87. 
141 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= ?KJRAJPEKJ 3JAO?K v, 
EF.9?J., L. 1639. z   EAJ MQA ?A PATPA OKEP J=PQNAHHAIAJP u EKL;HJ R B7 I?gD7JKH; :;I QJ7JI C;C8H;I :K CEDI;?B :; 
B'EKHEF; v, I=EO AJ?KNA u :;I 7KJH;I QJ7JI F7HJ?;I R B7 CEDL;DJ?ED 9KBJKH;BB; ;KHEFU;DD; ;J :;I QJ7JI DED C;C8H;I 
7O7DJ F7HJ?9?FU R (w) 9OKJ: UB78EH7J?ED (w) v (!KJRAJPEKJ ?KJPNA HA dKL=CA, =NP. 14, LP. 1). z 4. !KJOAEH dA 
H’#QNKLA, !KJRAJPEKJ ?QHPQNAHHA AQNKLeAJJA, .=NEO, 19 de?AIbNA 1954, 12!# Jq 018. 
142 Cf. *KE Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à 
H'K??=OEKJ dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO, J(, 1AN FQEHHAP 1989, L. 8146. z Cf. (.-!. *A.-3 *#, %; 
HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 BE? D° 89-432 :K 28 jK?D 1989, 
FHU9. ; (.-!. 0-%-,, u *= NeLNAOOEKJ dQ dKL=CA dAO OLKNPEBO v, D., 1990, L. 77 ;  .  -3*-!, u *eCEOH=PEKJ 
NAH=PERA à H'QO=CA dA LNKdQEPO dKL=JPO à H'K??=OEKJ dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO v, R,C, 1990, L. 
118 ; (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE 
Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59.  
143 +. "3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., 
L. 57 : PA?DJEMQA LANIAPP=JP dA u IODJhUJ?I9AN: R Bk?Df?D? B;I hEHCED;I hKC7?D;I v. 
144 !. 2&' '#0%#, u *A dNKEP OKQLHA. 0eBHATEKJ OQN HAO PATPQNAO dQ dNKEP v, EF.9?J., L. 599 : u 9H:; :KH9?II;C;DJ 
:K :HE?J IEKFB; I; C7D?f;IJ; (w) F7H B7 J;D:7D9; GK'7 F7HfE?I B; :HE?J :U9B7H7JE?H; R :;L;D?H E8B?g7JE?H; EK F7H 
9;BB; :K :HE?J H;9ECC7D:7JE?H; R :;L;D?H I7D9J?EDDU v, ?KIIA ?’AOP HA ?=O AJ I=PEfNA dA dKL=CA. 
145 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 366 9AQ OQFAP dQ LNAIEAN !KdA 
IKJdE=H =JPEdKL=CA u 7KN 7C8?J?EDI KD?L;HI;BB;I v:. z 4. =?PQAHHAIAJP : Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA 
u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQA u *A !KdA v : 
MQ=HEBE=JP HA !+A dA u :E9KC;DJ fED:7C;DJ7B ;J KD?L;HI;B v dA H= HQPPA ?KJPNA HA dKL=CA.  
146 4. 1. "'-,-*-7#, u *A ?U?HEOIA, HA FQCA AP HA dKL=CA v, D., 2004, L. 2605 ; u ABB=ENA F;IJ?D7 : MQAOPEKJO dA 
dNKEP EJPANJ=PEKJ=H, dA dNKEP ?KIIQJ dQ PN=R=EH AP OLe?EBE?EPe OLKNPERA z !KQN d'=LLAH dA %NAJKbHA 24 I=NO 2003 v, 
D., 2004, L. 2605 ; #.  A7*#, u *A 2KQN dA $N=J?A AP H’{=BB=ENA $AOPEJ=|, QJ ?=O ATAILH=ENA ? v, R;L. jKH. U9E. 
,FEHJ, 1998, Jq 48, L. 29 ; (.-.. )A0A/3'**-, u "AQT MQAOPEKJO OKQHAReAO HKNO dA {H'=BB=ENA $AOPEJ=| v, R;L. jKH. 
U9E. ,FEHJ, 1998, Jq 48, L. 27. 
147 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., LL. 84-90 ; #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA 
dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ dKL=CA. - {C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, AJ FUD7B, 2013, L. 317 ; 
KQ +. "3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., 
L. 57 
148 +. "3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., 
L. 57. 
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!KIEPe EJPANJ=PEKJ=H KHUILEMQA (!'-)149 AP HA !KJOAEH dA H’#QNKLA150, NAFKEJPO AJPNA-PAILO151 

L=N H’3JEKJ AQNKLeAJJA152 O’AOP u ?DIJ?JKJ?EDD7B?I9eA: v153 OKQO H’EILQHOEKJ dQ LNAIEAN ?EPe LKQN 

dKJJAN J=EOO=J?A à H’ACAJ?A IKJdE=HA =JPEdKL=CA (A+A)155. 

 
/QAHMQAO IKEO =LNfO H’=dKLPEKJ L=N H= $N=J?A d’QJA JKQRAHHA HKE =JPEdKL=CA156 BQP ?Nee 

?AP KNC=JEOIA LNAJ=JP H= BKNIA d’QJA BKJd=PEKJ dA dNKEP LNERe OQEOOA ?=N=?PeNEOeA L=N QJA 

CKQRANJ=J?A157 DUbNEdA158 KQ u C?NJ; FK8B?9/FH?LU v159 MQE =R=EP dfO OKJ EJOPEPQPEKJ LKQN 

RK?=PEKJ dA L=NRAJEN, =LNfO H’u D=NIKJEO=PEKJ v dAO JKNIAO =JPEdKL=CA OQN HA LH=J IKJdE=H, à 

                                                
149 Cf. !D=NPA EJPANJ=PEKJ=HA KHUILEMQA ?KJPNA HA dKL=CA, .=NPEA 1 u .Ne=IbQHA AP LNEJ?ELAO v, LP. '.  
150 Cf. !KJRAJPEKJ ?KJPNA HA dKL=CA dA 1989, .Ne=IbQHA, =H. 7 AP 8 ; AP ?8?:., =NP. 7. - 4. !KJOAEH dA H’#QNKLA, 
0=LLKNP ATLHE?=PEB dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, FHU9., LL. 14-16. 
151 *’3,#1!- MQE O’eP=EP EJMQEePeA dAO LNKbHfIAO ePDEMQAO AJCAJdNeO L=N H= LN=PEMQA OLKNPERA dfO 1978 OA 
O=EOEOO=EP L=N =EHHAQNO ATLNAOOeIAJP dQN=JP ?APPA LeNEKdA dA H= MQAOPEKJ dQ dKL=CA PKQP AJ =LLQU=JP HAO EJEPE=PERAO 
dQ !KJOAEH dA H’#QNKLA AP dQ !'- (Cf. 3,#1!-, 0=LLKNP BEJ=H dA H= 2fIA !KJBeNAJ?A EJPANJ=PEKJ=HA dAO IEJEOPNAO 
AP D=QPO BKJ?PEKJJ=ENAO NAOLKJO=bHAO dA H’edQ?=PEKJ LDUOEMQA AP dQ OLKNP (+',#.1 ''), +KO?KQ, 21-25 JKRAIbNA 
1988, 0A?KII=Jd=PEKJ Jq 5 u *QPPA ?KJPNA HA dKL=CA v, LL. 27-28 ; 3,#1!-, 0eOKHQPEKJ 25 !/1.19, u *QPPA 
?KJPNA HA dKL=CA d=JO HA OLKNP v ('J A9J;I :; B7 CEDfUH;D9; gUDUH7B;, 25fIA 1AOOEKJ, .=NEO, 17 K?PKbNA-16 JKRAIbNA 
1989, 4KH. 1, LL. 91-92). 
152 1= ?KILePAJ?A JKNI=PERA AJ I=PEfNA dA dKL=CA J’AOP PKQPABKEO MQA L=N?AHH=ENA, EJdENA?PA, NeOEdQAHHA AP 
OA?KJd=ENA (1KJ EJPANRAJPEKJ AOP ?ALAJd=JP NAMQEOA O’=CEOO=JP dQ PN=BE? dA LNKdQEPO dKL=JPO : 9f. 0=LLKNP 
d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., LL. 220-221. z 4. JKP=IIAJP OQN HAO LANOLA?PERAO d’eRKHQPEKJ dA OKJ =?PEKJ : 
0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, 20 BeRNEAN 2013, u .HQO REPA, LHQO D=QP, LHQO BKNP ? *'3JEKJ AQNKLeAJJA AP HA 
OLKNP LNKBAOOEKJJAH v, (.-$. &3+ #02, LL. 57-63). - *’3JEKJ AQNKLeAJJA R= PKQPABKEO AJ OAJO EJRANOA =RKEN QJA 
EJBHQAJ?A LNeLKJdeN=JPA OQN HA ?KJPAJQ dAO PATPAO PN=JOJ=PEKJ=QT LNKLNAO à JKPNA I=PEfNA L=N H’AJPNAIEOA dA H= 
JKIEJ=PEKJ dA NALNeOAJP=JPO dA OAO L=UO-IAIbNAO LKQN OEeCAN =Q OAEJ dAO EJOP=J?AO dENECA=JPAO dA H’ACAJ?A 
IKJdE=HA =JPEdKL=CA (A+A) (Cf. 1P=PQPO dA H’A+A, =NP. 7 u -NC=JEO=PEKJ dQ !KJOAEH dA BKJd=PEKJ v, =H. 2) - 4. 
eC=HAIAJP : $. *A227, u *’3JEKJ AQNKLeAJJA AP H= HAT OLKNPER= v, ?D +.  #,*-*--!A0A -2, 3. !A,"A1, 
#. !3(- (1KQO H= dEN.), .D?ED ;KHEFU;DD; ;J :HE?J ?DJ;HD7J?ED7B. ED BkhEDD;KH :; )7JH?9A D7?BB?;H, !#"',, .=NEO, 
ed. .AdKJA, 2012, L. 842. 
153 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 362. 
155 Cf. (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO 
OLKNPERAO v, EF.9?J., L. 381 ; 0.-5. .-3,", u 2DA 5KNHd AJPEd-"KLEJC ACAJ?U : =J #TLANEIAJP EJ 'JPANJ=PEKJ=H 
*=S v, ",%R, FQEHHAP 2002, Jq 2, L. 54 ; 0.-5. .-3," ('JPANREAS), u *= ?Ne=PEKJ dA H’=CAJ?A IKJdE=HA 
=JPEdKL=CA v, JKH?IFEHJ Jq 137, de?AIbNA 2013, L. 18 (.NKLKO NA?QAEHHEO AP PN=dQEPO dA H’=JCH=EO L=N .. 0-!'.-,).  
156 *KE Jq 99-223 dQ 23 I=NO 1999 NAH=PERA à H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO AP à H= HQPPA ?KJPNA HA dKL=CA, 
J(, 24 I=NO 1999, L. 4399. z 4. +.  -7-,, u *A LKQRKEN dA O=J?PEKJ dQ !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA 
HA dKL=CA v, AJDA, 2001, L. 116 ; !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, %)A, 24 I=E 2000, 
Jq103, L. 4 ; (.-!. *A.-3 *#, u 3JA JKQRAHHA =QPKNEPe =dIEJEOPN=PERA EJdeLAJd=JPA : HA !KJOAEH dA LNeRAJPEKJ AP 
dA HQPPA ?KJPNA HA dKL=CA. z *KE Jq 99-223 dQ 23 I=NO 1999 NAH=PERA à H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO AP à H= 
HQPPA ?KJPNA HA dKL=CA ((KQNJ=H -BBE?EAH dQ 24 I=NO 1999 O.) v, DH. A:C., 2000, L. 8 ; (.-7. *A11A**#, u *A 
dKL=CA dAO OLKNPEBO : QJA JKQRAHHA HKE v, JC)  , 1999, ', 133. 
157 Cf. +. +0)-,('!, u 2DA LNKbHAI=PE? ?KILHE=J?A KB EJPANJ=PEKJ=H OLKNPO KNC=JEV=PEKJO v, 19PD !KJBANAJ?A 
KB PDA #QNKLA=J AOOK?E=PEKJ BKN 1LKNP +=J=CAIAJP (#A1+), 2011, L. 73 ; $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; 
IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 686. 
158 Cf. *. !A1',', u %HKb=H DUbNEd LQbHE?-LNER=PA bKdEAO : PDA 5KNHd AJPE-"KLEJC ACAJ?U (5A"A) v, DH7fJ 
F7F;H fEH Jh;  BE87B A:C?D?IJH7J?L; %7M CEDf;H;D9; ED i)H79J?97B %;g7B )HE8B;CI Ef "DJ;HD7J?ED7B 
(Hg7D?P7J?EDIj, %AJAR=, +=N?D 20-21 2009, "A?AIbAN 3, 2009 ; $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; 
:HE?J JH7DID7J?ED7B, EF.9?J., L. 686. 
159 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 686 (4. eC=HAIAJP : "8?:.., L. 362). 
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HAQN u QJEBE?=PEKJ v161. .KQN ?A B=ENA, H’A+A O’AOP dKPeA AJ 2003 d’QJ ?KNLO dA NfCHAO162 à 

RK?=PEKJ u KD?L;HI;BB; v163 LNAJ=JP H= BKNIA d’QJ u 9E:;-:E9KC;DJ v164 MQ=HEBEe dA !KdA 

IKJdE=H =JPEdKL=CA. 

 
 ARA? H’=LLQE dQ !'-165, ?A PATPA dARAJ=EP ?KJPN=ECJ=JP LKQN OAO u I?gD7J7?H;I v LNEReO166 

MQE dAR=EAJP KbHEC=PKENAIAJP, AJ H’=bOAJ?A d’u ;ff;J :?H;9J 9dA ?AHQE-?E: :7DI BkEH:H; jKH?:?GK; 

IFEHJ?f v167, HA NALNAJdNA d=JO HAQNO NfCHAIAJPO168 OKQO LAEJA dA JA LKQRKEN =??edAN =Q OP=PQP dA 

OLKNP KHUILEMQA KQ d’gPNA b=JJEO dQ IKQRAIAJP KHUILEMQA169. 

 
32. .KQN =QP=JP, H= J=PQNA ?KJPN=?PQAHHA dA dNKEP LNERe dQ !+A HA LNER=EP ,4 90x0C3, 20,u =Q 

OAJO dQ dNKEP EJPANJ=PEKJ=H LQbHE?, dA PKQPA ABBE?=?EPe, ?=N=?PfNA u 9EDJH7?gD7DJ v170 KQ u fEH9; 

jKH?:?GK; v171 REO-à-REO dAO ÉP=PO172 LKQN HAOMQAHO EH dAIAQN=EP QJ PATPA dA u IEfJ B7M v173.  

                                                
161 1P=PQPO dA H’A+A, =NP. 4 u  QP v, LPO. 5 AP 6. 
162 *A !+A PAJd Je=JIKEJO bA=Q?KQL LHQO à H’u QJEBKNIEO=PEKJ v (u :;I HVgB;I ?:;DJ?GK;I ?D9EHFEHU;I R :;I 
:HE?JI D7J?ED7KN GK? H;IJ;DJ :?IJ?D9JI v), MQ’à H’ u QJEBE?=PEKJ v (u :;I HVgB;I ?:;DJ?GK;I 7FF7HJ;D7DJ R KD :HE?J 
KD?GK; v), KQ à QJ IKEJdNA dACNe à H’ u D=NIKJEO=PEKJ v dAO NfCHAO =JPEdKL=CA (4. +. "#*+A1-+A027, u *= 
IKJdE=HEO=PEKJ dQ dNKEP : ?D=J?AO AP NEOMQAO v, D., 1999, L. 43).  
163 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQA u *A !KdA v. 
164 0=LLKNP 1eJ=P, Jq 12, 12 K?PKbNA 2005, .NKFAP dA HKE NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA AP à H= LNKPA?PEKJ dA H= 
O=JPe dAO OLKNPEBO, A. "3$A32, L. 12. 
165 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 375-386 AP 394-397. - #J 
=LLHE?=PEKJ dA H= !D=NPA KHUILEMQA : u B; CE:; CED:?7B 7DJ?:EF7g; ;IJ E8B?g7JE?H; FEKH Bk;DI;C8B; :K &EKL;C;DJ 
EBOCF?GK; v (!D=NPA KHUILEMQA dQ !'-, eP=P AJ RECQAQN =Q 2 =KoP 2016, 0fCHA 43 u !KdA IKJdE=H =JPEdKL=CA v. 
z 4.  Cf. !+A (2015), =NP. 20.1 u 0mHAO AP NAOLKJO=bEHEPeO dQ !KIEPe EJPANJ=PEKJ=H KHUILEMQA v, LP. 2 : HA !'- 
dAR=JP u 9A:N?g;H, ;D J7DJ GK; 9ED:?J?ED :; H;9EDD7?II7D9; (w) 9L=N OAO OKEJO:, GK; B;I fU:UH7J?EDI ?DJ;HD7J?ED7B;I 
7FF7HJ;D7DJ 7K &EKL;C;DJ EBOCF?GK; I; 9EDfEHC;DJ 7K CE:; v (4. AJ?KNA OAO LPO 3 AP 4). 
166 Cf. !+A (2015), =NP. 23.1 u A??ALP=PEKJ dQ !KdA v, LP. 1.  
167 +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 9. z 4. eC=HAIAJP OQN HA deB=QP 
d’u =FFB?978?B?JU :?H;9J; v dAO u DEHC;I v edE?PeAO L=N H’A+A à H’eC=Nd dAO u EHg7D?I7J?EDI IFEHJ?L;I v : $. 
*A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 394. 
168 Cf. !A1, AdREOKNU KLEJEKJ 2005/!/976 & 986, $'$A & 5A"A, dQ 21 =RNEH 2006, LQbH. 'JPANJAP ; CA, 
';MIB;JJ;H, Jq 4, -?PKbAN 2006, L. 49.- 4. JKP=IIAJP : 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP 
B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, JKH?IFEHJ, Jq 137, de?AIbNA 2013 (2N=dQEP dA H’=HHAI=Jd L=N .. 0-!'.-,), 
LL. 25-27. 
169 Cf. AJ L=NPE?QHEAN O’=CEOO=JP dAO $edeN=PEKJO EJPANJ=PEKJ=HAO ($') : !D=NPA KHUILEMQA dQ !'-, eP=P AJ RECQAQN 
=Q 2 =KoP 2016, 0fCHA 25 u 0A?KJJ=EOO=J?A dAO $' v. z 4. JKP=IIAJP : $. *A227, u *= HAT BEB= v, ?D +. 
+A'1-,,#34# (OKQO H= dEN.), DHE?J ;J 9EKF; :K CED:;, ed. #?KJKIE?=, ?KHH. ÉPQdAO FQNEdEMQAO, 2011, L. 9 ; 
"8?:., %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 394-397. 
170 0=LLKNP A,, Jq 2181, 23 I=NO 2005, .NKFAP dA HKE NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA AP à H= LNKPA?PEKJ dA H= 
O=JPe dAO OLKNPEBO, ". (3'**-2, L. 10. 
171 0=LLKNP 1eJ=P, Jq 12, FHU9., L. 12. 
172 u ED H7?IED :; IED IJ7JKJ :; :HE?J FH?LU, BkA&A D; :?IFEI9=EP: F7I 7 FH?EH? :; B7 BUg?J?C?JU D? :; B7 9ECFUJ;D9; 
FEKH U:?9J;H :;I DEHC;I E8B?g7JE?H;I FEKH B;I QJ7JI (w), 9IKPEB: FEKH B9AMQAH: B;I F7OI :; Bk.D?ED ;KHEFU;DD; 
(w)  9LNKLKO=EAJP: I7 JH7DIfEHC7J?ED ;D 7g;D9; :; :HE?J ?DJ;HD7J?ED7B FK8B?9 v (0=LLKNP A,, Jq 2181, FHU9., L. 8). 
173 !. 0-3'**#0, u AREO dA dNKEP OQN H= ?KJBKNIEPe dA H’=NPE?HA 10.2 dQ !KdA IKJdE=H =JPEdKL=CA =RA? HAO 
LNEJ?ELAO BKJd=IAJP=QT dQ dNKEP J=PEKJ=H OQEOOA v, 25 K?PKbNA 2005, L. 16. z 4. L=N =EHHAQNO O’=CEOO=JP dAO =?PAO 
edE?PeO L=N HAO BedeN=PEKJO EJPANJ=PEKJ=HAO : !#, 8 JKRAIbNA 2006, &. A, D° 289702 ; D., 2007, L. 924, JKPA 1. 
"'-, ; ?8?:., L. 2346, KbO. $. .#7#0.   
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*AO =BB=ENAO174 u  =H?K v175 KQ u .QANPK v176, LNeBECQN=PNE?AO dA ?A MQA OAN= LAQP-gPNA HA 

u :EF7g; gUDUJ?GK; v177 KJP ?ALAJd=JP IKJPNe à MQAH LKEJP HAQN EJPANRAJPEKJ eP=EP Je?AOO=ENA AJ 

L=NPE?QHEAN AJ RQA dA HQPPAN ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO178.  

 
33. !’AOP H= N=EOKJ LKQN H=MQAHHA ?ANP=EJO d’AJPNA AQT O’eP=EAJP AJC=CeO179 L=N RKEA dA 

0eOKHQPEKJ =JJATeA à H= !KJBeNAJ?A IKJdE=HA ?KJPNA HA dKL=CA dA !KLAJD=CQA (2003)180 à 

OKQPAJEN H’eH=bKN=PEKJ OKQO H'eCEdA dA H'3,#1!- (-NC=JEO=PEKJ dAO ,=PEKJO 3JEAO LKQN 

H'edQ?=PEKJ, H= O?EAJ?A AP H= ?QHPQNA)181 d’QJ JKQRAH EJOPNQIAJP dA dNKEP EJPANJ=PEKJ=H LQbHE? 
?D=NCe d’AJ?=dNAN H= HQPPA ?KJPNA HA dKL=CA d=JO HA OLKNP. *A LNKFAP BEJ=H dA ?A PATPA = =EJOE ePe 

=dNAOOe à PKQO HAO CKQRANJAIAJPO LKQN AT=IAJ =R=JP d'gPNA OKQIEO LKQN =LLNKb=PEKJ à H= 

33fIA OAOOEKJ dA H= ?KJBeNAJ?A CeJeN=HA dA H'3,#1!- (2005)182.  

 
!A PN=EPe =dKLPe à .=NEO HA 15 K?PKbNA 2005 OKQO H= deJKIEJ=PEKJ dA u !KJRAJPEKJ 

EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v (!'"1)183 ?KJOPEPQA HA LNAIEAN u ?DIJHKC;DJ 

                                                
174 Cf. .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, 
EF.9?J., L. 1. 
175 Cf. +. $A',A03-5A"A, *. 5'**'A+1,  7C; Ef ,h7:EMI : B7HHO BED:I, BA%C(, 7D: Jh; ,J;HE?:I 
,97D:7B Jh7J RE9A;: )HEf;II?ED7B ,FEHJI !7H:9EL;H, .QbH. %KPD=I, +=N?D 23, 2006.  
176 4.  . 1-3*É, *. *#120#*',, u 0eCQHAN HA dKL=CA ? *AO B=EHHAO dA H= CKQRANJ=J?A OLKNPERA. {*’=BB=ENA 
.QANPK| ?KIIA EHHQOPN=PEKJ v, RE,,, 2012/1 (50-1), L. 127. 
177 u 9A:K B?;K :; 9EDIECC;H KD; hEHCED;, BkAR' 9E:7DJ FEKH 9;JJ; hEHCED; ;IJ ?D9EHFEHU; :7DI B;I EHg7D;I 
EK B;I J?IIKI 9ECC; B; CKI9B; (w) v (+. "3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe 
EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., L. 57). z .NKDEbe L=N H’A+A (Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO 
EJPANdE?PEKJO 2017, EF.9?J.), ?AHQE-?E dAIAQNA u ;D9EH; :K :EC7?D; JhUEH?GK; v (,. .-,1, CEBI 8B7D9I ;J C7?DI 
I7B;I h Q9EDEC?; 9H?C?D;BB;, &E:; :k;CFBE?, ed. -dEHA (=?Kb, ?KHH. &EOPKENA AP dK?QIAJP, 2006, L. 91 ; 4. 
eC=HAIAJP : (.- . ,- *#2, u 2DeN=LEA CeJEMQA AP dKL=CA v, PDfOA *EIKCAO, 2011, L. 10) OE H’KJ O’AJ PEAJP à O= 
deBEJEPEKJ =?PQAHHA (4. PKQPABKEO : +. A3"0A,, u PDeN=LEA CeJEMQA AP dKL=CA v, ?D A?PAO dQ 6fIA ?KHHKMQA J=PEKJ=H 
dA H= $KJd=PEKJ 1LKNP 1=JPe, !,-1$, .=NEO, 21-22 =RNEH 2006, L. 1). 
178 Cf. .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, 
EF.9?J., L. 1 ; .NKFAP dA HKE A,, Jq 773, 2 =RNEH 2008, NAH=PEB à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO, 0. 
 A!&#*-2-,A0/3',, L. 4 ; 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA 
H= ?KJRAJPEKJ 3JAO?K v, EF.9?J., L. 1639. - Cf. eC=HAIAJP : !. )A* , u 'JOPEPQPEKJO - 1LKNP LNKBAOOEKJJAH - 3J 
JKQRA=Q PANN=EJ dA ?D=OOA LKQN HA ?NEIA KNC=JEOe ? v, JKH?IFEHJ Jq 135, 2013, L. 38.  
179 4. JKP=IIAJP : !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, LL. 71-72 ; $. *A227, %7 B;N IFEHJ?L7. 
R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 397-398 ; 0=LLKNP 1eJ=P, Jq 12, FHU9., LL. 12-13. 
180 0eOKHQPEKJ =dKLPeA L=N H= !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, !KLAJD=CQA, "=JAI=NG, HA 5 I=NO 
2003 (Cf. LKQN HA PATPA dA H= NeOKHQPEKJ : : A+A, u 3J JKQRA=Q deL=NP LKQN HA OLKNP v, $N=J? (AQ, .NEJPAILO 2003, 
L. 6). z 4. AJOQEPA, BKNI=HEO=JP H’=?PA LNe?edAJP :  A+A, "e?H=N=PEKJ dA !KLAJD=CQA, 2fIA !KJBeNAJ?A IKJdE=HA 
OQN HA dKL=CA d=JO HA OLKNP, FHU9. 
181 Cf. !+A (2003), u !KIIAJP=ENA OQN H’=NPE?HA 22 v. z 4. AJOQEPA : 3,#1!-, 4fIA !KJBeNAJ?A EJPANJ=PEKJ=HA 
dAO IEJEOPNAO AP D=QPO BKJ?PEKJJ=ENAO NAOLKJO=bHAO dA H’edQ?=PEKJ LDUOEMQA AP dQ OLKNP (+',#.1 '4), APDfJAO, 6-
8 de?AIbNA 2004. 
182 Cf. JKP=IIAJP : 0=LLKNP A,, Jq 2181, FHU9., L. 11 ; 0=LLKNP 1eJ=P, Jq 12, FHU9., L. 13. 
183 Cf. 3,#1!-, !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, #".2005/!-,4#,2'-, A,2'-
"-.',% 0AR, .=NEO, 19 K?PKbNA 2005. 
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DEHC7J?f R 7LE?H R B7 fE?I KD; FEHJU; ?DJ;HgEKL;HD;C;DJ7B; ;J KD?L;HI;BB; 7?DI? GK'KD 97H79JVH; 

9EDJH7?gD7DJ v184. 

 
34. 0=PEBEe L=N JKPNA L=UO185 LAQ =R=JP OKJ AJPNeA AJ RECQAQN186, ?A PATPA =HH=EP, =RA? HA !+A, 

d=JO HA OAJO d’QJA D=NIKJEO=PEKJ dAO JKNIAO =JPEdKL=CA OQN HA LH=J IKJdE=H187 AP ?A B=EO=JP, 

?KJPNEbQ=EP à C=N=JPEN MQA OKEAJP O=QRAC=NdeO HAO BKJdAIAJPO dA H= HQPPA ?KJPNA HA dKL=CA. 

 

                                                
184 0=LLKNP A,, Jq 2181, FHU9., L. 10 (4. eC=HAIAJP : 0=LLKNP 1eJ=P, Jq 12, FHU9., L. 13). 
185 Cf. *KE Jq 2007-129 dQ 31 F=JREAN 2007 =QPKNEO=JP H= N=PEBE?=PEKJ dA H= ?KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA 
dKL=CA d=JO HA OLKNP, J(, 1AN BeRNEAN 2007, L. 1943 (4. D., 2007, L=J., L. 2346, KbO. (.-$. *A!&A3+# ; D., '0, 5 
BeRNEAN 2007, KbO. A. A12A'6 ; 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA 
H= ?KJRAJPEKJ 3JAO?K v, EF.9?J., L. 1639) ; AP "e?NAP Jq 2007-503 dQ 2 =RNEH 2007 LKNP=JP LQbHE?=PEKJ dA H= 
!KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, (AJOAIbHA dAQT =JJATAO), =dKLPeA à .=NEO HA 19 K?PKbNA 
2005, J(, 4 =RNEH 2007, L. 6273 (4. D., '0, 5 =RNEH 2007, KbO. #. A**A',, (. "A*#A3 ; D., 2007, L=J., L. 2346, 
KbO. (.-$. *A!&A3+# ; RFDA, 2007, L=J., L. 828, KbO. ". 038'É ; -EKH?IC; ;J DHE?J, 2007, Jq 88, L. 9, KbO. 
(.!. ; JA, 2007, Jq 358, L. 9, KbO. (.!.). 
186 *A 1AN BeRNEAN 2007 (Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 37 u #JPNeA AJ RECQAQN 
v, LP. 1. 
187 4. $.  37, u "NKEP dQ OLKNP AP IKJdE=HEO=PEKJ. 0AC=NdO OQN HA ?KJPN=P AP d’=QPNAO OKQN?AO d’QJ JKQRA=Q dNKEP 
IKJdE=H v, R%DC, I=NO 2008, L. 57. 



  43 

L,9 35:0-9 d, 2( 2u::, c54:8, 2, d56(.,  

 
35. *= OLDfNA OLKNPERA AOP OKQIEOA =Q NAOLA?P d’QJ dEOLKOEPEB =JPEdKL=CA ?KJPN=ECJ=JP REO=JP 

à O=J?PEKJJAN HAO ?KILKNPAIAJPO deRE=JPO dAO ?KILePEPAQNO OQN HA BKJdAIAJP à H= BKEO dA IKPEBO 

ePDEMQAO AP dA O=JPe LQbHEMQA NAPAJQO dfO 1963 L=N HA !KJOAEH dA H’#QNKLA188. 

 
*AOdEPO BKJdAIAJPO BECQNAJP AJ ABBAP dALQEO HKNO =Q OAEJ dAO L=NPEAO EJPNKdQ?PERAO KQ 

LNe=IbQHAO dAO PN=EPeO EJPANJ=PEKJ=QT189 AP AQNKLeAJO190 dA HQPPA ?KJPNA HA dKL=CA ?KIIA dQ 

!KdA IKJdE=H =JPEdKL=CA191, =HKNO MQ’EH AJ R= AJ?KNA EJR=NE=bHAIAJP dA H= OKNPA AJ dNKEP EJPANJA 

d=JO H= PKP=HEPe dAO ATLKOeO dAO IKPEBO dAO LNKFAPO dA HKE CKQRANJAIAJP=QT192 KQ LNKLKOEPEKJO 

dA HKEO193  deLKOeAO OQN HA OQFAP L=N HAO L=NHAIAJP=ENAO BN=Jd=EO194. 

 
36. *’u KNdNA FQNEdEMQA OLKNPEB v AOP =HKNO O=QRAC=Nde =Q IKUAJ dA H= O=J?PEKJ dA H= REKH=PEKJ 

dA H’ePDEMQA OLKNPERA KQ ?KILePEPERA (A) =HKNO MQA H= LNKPA?PEKJ dA H= O=JPe LQbHEMQA REAJP =Q 

OA?KQNO dA H’ u KNdNA FQNEdEMQA v eP=PEMQA (B).   

A. L, 35:0- d’B:/07u, 9658:0v, 5u c536B:0:0v, : 2( 9(uv,.(8d, d, 2’ H 58d8, 1u80d07u, 
9658:0- I 
 

37. *’ePDEMQA ?KJOPEPQ=JP H= u 9L:7HJ?; :; B7 Fh?BEIEFh?; GK? ;DL?I7g; B;I fED:;C;DJI :; B7 

CEH7B; v LAQP OA deBEJEN ?KIIA H’u 9A:DI;C8B; :;I FH?D9?F;I CEH7KN GK? IEDJ R B7 87I; :; B7 

9ED:K?J; :; GK;BGKkKD v195. 

                                                
188 AQ ?KQNO dQ !KHHKMQA AQNKLeAJ d’3NE=CA-HAO- =EJO dAO 26-27 F=JREAN 1963 : 4. !KJOAEH dA H’#QNKLA, DEF?Dg 
:;I 7JhBVJ;I. .D; UJK:; ;KHEFU;DD;, EF.9?J., LL. 10 AP 11. 
189 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, .Ne=IbQHA, =H. 7, 8 AP 16. z 4. eC=HAIAJP : 
3,#1!-, !D=NPA EJPANJ=PEKJ=HA dA H'edQ?=PEKJ LDUOEMQA, dA H’=?PEREPe LDUOEMQA AP dQ OLKNP, 1&1/2015/.'/&/14 
0#4, .=NEO, 17 JKRAIbNA 2015, =NP. 10.  
190 Cf. !KJRAJPEKJ ?KJPNA HA dKL=CA dA 1989, .Ne=IbQHA, =H. 3 à 5, AP =H. 7 AP 12. 
191 !+A (2015), .Ne=IbQHA, 0QbNEMQA u $KJdAIAJPO dQ !KdA IKJdE=H =JPEdKL=CA v. z 4. eC=HAIAJP : 1P=PQPO dA 
H’A+A, =NP. 4 u  QP v, LP. 2. 
192 4. L=N AT. : .NKFAP dA HKE A,, Jq 773, FHU9., L. 3. 
193 4. L=N AT. : .NKLKOEPEKJ dA HKE A,, Jq 699, 6 BeRNEAN 2013, NAH=PERA =Q L=NP=CA dAO NAOLKJO=bEHEPeO AJPNA HAO 
=?PAQNO dA H= HQPPA =JPEdKL=CA,  . *A 0-36 AP =., L. 4. 
194 4. AJ?KNA : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., L. 11 AP LL. 52 O. 
195 D?9J?EDD7?H;I :; fH7DT7?I %7HEKII; (1EPA 'JPANJAP H=NKQOOA.BN). 



  44 

#J I=PEfNA OLKNPERA196, ?AHHA-?E L=N=iP OA ?KJBKJdNA =RA? HAO JKPEKJO dA u B=EN-LH=U v197 

KQ dA u HKU=QPe v dAO ?KILePEPEKJO198 MQE EILKOAJP AJ L=NPE?QHEAN dA HQPPAN ?KJPNA HA dKL=CA, 

LDeJKIfJA eMQER=HAJP à QJA u PNE?DANEA v199 JE=JP PKQPA EdeA d’u eMQEPe v200 AP NKIL=JP 

H’ u eC=HEPe v201 MQE dARN=EAJP gPNA ?KJOQbOP=JPEAHHA =Q OLKNP dA ?KILePEPEKJ AJ RQA dA JA L=O 

u f7KII;H B;I HUIKBJ7JI (w) 9dA NAJ?KJPNAO: IFEHJ?L;I v202 MQE dKERAJP OA deNKQHAN d=JO HA NAOLA?P 

dAO LNEJ?ELAO d’QJA O=EJA u 9ED9KHH;D9; v203.  

 
38.  EAJ MQA ?KJPAOPe OQN HA LH=J OUIbKHEMQA, AJ N=EOKJ dA OKJ =OOEIEH=PEKJ =QT JKPEKJO 

LNe?EPeAO MQE LNeOAJPAJP =RA? AHHA EH AOP RN=E dAO ?KJPKQNO LNKPeEBKNIAO204, KQ LHQO CN=RAIAJP, AJ 

N=EOKJ dA H’u DULK?NEOEA v MQE OAN=EP dA IEOA =Q IKIAJP d’=OOK?EAN ePDEMQA AP OLKNP dA D=QP 

                                                
196 4. eC=HAIAJP OQN u 9H:;I fED:;C;DJI :; BkUJh?GK; :K IFEHJ v : ".  -"',, %. 1#+.É, QJh?GK; ;J IFEHJ ;D 
EKHEF;, ed. "Q !KJOAEH dA H’#QNKLA, ?KHH. .KHEPEMQAO AP LN=PEMQAO OLKNPERAO, 2011, L. 99. 
197 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, .Ne=IbQHA, =H. 7 9u 9$:H7D9-j;K v: ; .. 
+A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, EF.9?J., L. 1 
9u 9$:H7D9-j;K v: ; !+A (2015), .Ne=IbQHA, 0QbNEMQA u $KJdAIAJPO dQ !KdA IKJdE=H =JPEdKL=CA v 9u 9$:H7D9-
j;K v: ; Cf. !KJRAJPEKJ ?KJPNA HA dKL=CA dA 1989, .Ne=IbQHA, =H. 7 AP 16 9u 9$:7?H FB7O v: ; !KJOAEH dA H’#QNKLA, 
0=LLKNP ATLHE?=PEB dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, FHU9., L. 2 9u 9$:7?H FB7O v: ;  . ]8"'0#)!A,, %7 
HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., LL. 4 AP 8 9u 9$:7?H FB7O v:.  
198 Cf. .NKLKOEPEKJ dA HKE A,, Jq 699, FHU9., L. 4 ; +. &#!/3A0"-2&#0-,, u "eKJPKHKCEA AP OLKNP v, R;L. jKH. 
U9E. IFEHJ, de?AIbNA 1994, Jq 33, L. 14 ; !KJOAEH dA H’#QNKLA, 0=LLKNP ATLHE?=PEB dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, 
FHU9., L. 13 (4. eC=HAIAJP : ?8?:., L. 2) ;  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 8. 
199 .. *A30#, DEF7g; ;J IE9?UJU, EF.9?J., L. 47 (!EP=JP : A. ,É0', %; &ED:;, 20 I=E 1989) ; +. &#!/3A0"-
2&#0-,, u "eKJPKHKCEA AP OLKNP v, EF.9?J., L. 14 ; 0. 5. .-3,", u /QAHMQAO NeBHATEKJO OQN H= PNE?DANEA d=JO HA 
OLKNP v, EF.9?J., L. 390. - 4. eC=HAIAJP : !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, .Ne=IbQHA, =H. 7 
93PEHEO=JP HAO PANIAO dA u fH7K:; v: ; .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA 
HA dKL=CA d=JO HA OLKNP v, EF.9?J., L. 7 ; 0=LLKNP A,, Jq 2181, 23 I=NO 2005, FHU9., L. 5 ; !KJOAEH dA H’#QNKLA, 
0=LLKNP ATLHE?=PEB dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, 12# Jq 135, L. 2 9 u ,; :EF;H 9k;IJ JH?9h;H v:.  
200 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v ; .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA 
OLKNP v, EF.9?J., L. 1 ; KQ 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., L. 11. 
201 Cf. Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA 
AP dQ !KdA v ; .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA 
OLKNP v, EF.9?J., L. 1 ;  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 8. 
202 (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE 
Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59. 
203 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 471 (4. 
eC=HAIAJP :  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 8). z 4. JKP=IIAJP : .. 
0-!'.-,, u *'3JEKJ AQNKLeAJJA AP HA OLKNP, L=JKN=I= d'QJA NAH=PEKJ PKQNIAJPeA v, JKH?IFEHJ, 2015, Jq 159, L. 
23 ; 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, FHU9., LL. 13-14 ; $. *A227, u *’=NNgP, HA *ERNA bH=J? AP HA 2N=EPe, H= 
B;N IFEHJ?L7 d=JO H’KNdNA FQNEdEMQA ?KIIQJ=QP=ENA, deRAHKLLAIAJPO Ne?AJPO v, R&C.E, Jq 514, F=JREAN 2008, L. 
43 ; $. 0'88-, u *A dNKEP dA H= ?KJ?QNNAJ?A =Q OANRE?A dA H= OLe?EBE?EPe OLKNPERA v - DHE?J 21, 2001, !DN., A( 471 
!KLUNECDP 2N=JO=?PERA 2000-2001.  
204 .=N ATAILHA,  OKQO H= b=JJEfNA dA H’ui;IFH?J IFEHJ?fjv, HA !KdA IKJdE=H =JPEdKL=CA (!+A) NACNKQLA =Q PEPNA 
dAO u 9B:ED:;C;DJI :K CE:; CED:?7B 7DJ?:EF7g; v, AP L=N OQEPA dA H= HQPPA =JPEdKL=CA, KQPNA H= u I7DJU v AP 
H’u UJh?GK; v, H’AJOAIbHA dAO JKPEKJO dKJP JKQO RAJKJO dA PN=EPAN =QTMQAHHAO EH AJ =OOK?EA IgIA dA JKQRAHHAO PAHHAO 
MQA u B; :?L;HJ?II;C;DJ ;J B7 jE?; ; B; JH7L7?B :kUGK?F; 9AP: B; :ULEK;C;DJ ;J Bk;Dg7g;C;DJ v (!+A (2015), 
.Ne=IbQHA, 0QbNEMQA u $KJdAIAJPO dQ !KdA IKJdE=H =JPEdKL=CA v). 
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JERA=Q205, ?A BKJdAIAJP JA dKEP L=O IKEJO AJ dAIAQNAN HA IKPEB LNEIKNdE=H dA H= HQPPA ?KJPNA HA 

dKL=CA206 LANIAPP=JP dA O=QRAC=NdAN HAO R=HAQNO u fED:7C;DJ7B;I v207 KQ u EJPNEJOfMQAO v208 dQ 

OLKNP AP L=N Hà-IgIA209, H’ u KNdNA FQNEdEMQA OLKNPEB v210. 

 
*A NAOLA?P dA LNEJ?ELAO ePDEMQAO AP deKJPKHKCEMQAO AOP Je?AOO=ENA P=JP d=JO HA dKI=EJA 

dQ OLKNP AJ CeJeN=H211 MQA d=JO HA ?=dNA dA H= HQPPA ?KJPNA HA dKL=CA AJ L=NPE?QHEAN212 d=JO H= 

IAOQNA Kn ?APPA I=JEfNA d’gPNA LANIAP dA O=QRAC=NdAN à H= BKEO u B7 9EhUI?ED (w) 9AP: 

Bk7KJEDEC?; :K CEKL;C;DJ IFEHJ?f v213. 

  
39. "A I=JEAIAJP bA=Q?KQL LHQO deHE?=P AOP Je=JIKEJO HA BKJdAIAJP LNKLNA à H= O=QRAC=NdA 

dA H= u O=JPe LQbHEMQA v MQE AOP BKNPAIAJP AILNAEJP d’u UGK?LEGK;9O: v214. 

                                                
205 !NEPEMQA Je=JIKEJO ?KIIQJA =QT BKJdAIAJPO u ?D:?L?I?8B;I v ( . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; 
:7DI B; IFEHJ, EF.9?J., L. 10) AP ?KILHeIAJP=ENAO ("8?:., LL. 10-11. z 4. eC=HAIAJP : .. *A30#, DEF7g; ;J IE9?UJU, 
EF.9?J., L. 47) dA H= HQPPA ?KJPNA HA dKL=CA MQA OKJP H’ePDEMQA AP H= O=JPe LQbHEMQA : #. "A .A35, u !D=LEPNA 5. *A 
{dKL=CA ?KCJEPEB| : OECJEBE?=PEKJ AP AJFAQT v, KL. ?EP, L. 87 ; (.-,. +'11A, u !D=LEPNA 6. "KL=CA OLKNPEB AP IedA?EJA 
d’=IeHEKN=PEKJ v, JEKHD7B "DJ;HD7J?ED7B :; B?EUJh?GK;, 2011/3 (4KH. 22), LL. 106-107. z 4. deFà : .. *A30#, 
DEF7g; ;J IE9?UJU, EF.9?J., L. 51.   
206 4. AJ?KNA Ne?AIIAJP LKQN dAO ATAILHAO : *KE Jq 2017-261 dQ 1AN I=NO 2017 REO=JP à LNeOANRAN H'ePDEMQA dQ 
OLKNP, à NAJBKN?AN H= NeCQH=PEKJ AP H= PN=JOL=NAJ?A dQ OLKNP LNKBAOOEKJJAH AP à =IeHEKNAN H= ?KILePEPEREPe dAO ?HQbO, 
J(, Jq 0052, 2 I=NO 2017, PATPA Jq 1, =NP. 9 (1QN H= MQAOPEKJ dA H= u 9HU7J?ED 9eRAJPQAHHA: :'KD :UB?J :; fH7K:; 
CU97D?GK; ;J J;9hDEBEg?GK; (w) v (Cf. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ d'QJA JKQRAHHA HKE 
OLKNP v, 2 I=NO 2017 (A. 0A*-,) ; JKH?IFEHJ Jq 173, 2017, L. 6, KbO. ,.  *A,!&A0" ; "8?:., L. 7 ; D., 2017, 
L=J., L. 667, KbO. (.-$. *A!&A3+# ; AJDA, 2017, L. 883, JKPA (.-+. .A12-0 ; JKH?IFEHJ Jq 172, 2017, L. 3, 
KbO. (.-.. )A0A/3'**-. - 4. eC=HAIAJP =QL=N=R=JP : .NKLKOEPEKJ dA HKE 1eJ=P, Jq 422, 8 =RNEH 2011, REO=JP à 
NAJBKN?AN H’ePDEMQA dQ OLKNP AP HAO dNKEPO dAO OLKNPEBO =dKLPeA AJ LNAIEfNA HA?PQNA L=N HA 1eJ=P HA 30 I=E 2011 (Cf. 
0. %0A,", u 3JA LNKLKOEPEKJ dA HKE LKQN NAJBKN?AN H'ePDEMQA OLKNPERA v, AJDA, 2011, L. 1111).  
207 (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE 
Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59.  
208 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u $KJdAIAJPO dQ !KdA IKJdE=H =JPEdKL=CA v ; .. +A00'-22-
**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, EF.9?J., L. 1. 
209  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., LL. 5 AP 8. 
210 4. AJ?KNA : u *= B;N IFEHJ?L7 =Q ?yQN dA H= HeCEOH=PEKJ AP dA H= FQNEOLNQdAJ?A BN=Jd=EOAO v, JKH?IFEHJ Jq 118, 
2012, L. 3 ; (.-.. )A0A/3'**-, u 3J LHQN=HEOIA FQdE?E=ENA ?KILHeIAJP=ENA KNECEJ=H. *= NeOKHQPEKJ L=N HAO 
EJOPEPQPEKJO OLKNPERAO AP L=N HAO FQNEdE?PEKJO d’eP=P dA ?ANP=EJO HEPECAO OLKNPEBO v, D., 1996, L. 87.  
211 Cf. ". 4#'**-,, +.  -3"-2, !. "3"-%-,,  .  0'%,-,, +. !A0'31, !. !A11A,, %. 0A 3, ). 
*3!A1, $. A3+-,", (.-!. *A.-3 *#, !.  -7#0-!A.#**#, 1. *A 0#12#, (.-.. 4'A*, #. !&#4A*'#0 
(1KQO H= dEN.), "KOOEAN OLe?E=H, d DUEDJEBEg?; ;J :HE?J :K IFEHJ e, C7h. :H. IFEHJ, 2016, Jq 42, L. 13 ; $. 
A*A.&'*'..#, u .KQN QJA JKQRAHHA =LLNK?DA dA H= deKJPKHKCEA dQ OLKNP v, R;L. jKH. U9E. IFEHJ, 2000, Jq 54, L. 
7 ; +. &#!/3A0"-2&#0-,, u "eKJPKHKCEA AP OLKNP v, EF.9?J., L. 14. 
212 4. AJ?KNA : $. *A227, u *= ?KJOe?N=PEKJ dQ LNEJ?ELA d’EJPeCNEPe dAO ?KILePEPEKJO L=N HAO HeCEOH=PAQNO dQ 
IKQRAIAJP OLKNPEB v, ?D !D=NHAO "QdKCJKJ AP =H., %k?DJUgH?JU :;I 9ECFUJ?J?EDI IFEHJ?L;I, (QNEOedEPEKJO, .=NEO, 
"=HHKV, 2014, L. 43. 
213  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, EF.9?J., L. 8. z 4. eC=HAIAJP : .. 0-!'.-,, u *= 
NeCHAIAJP=PEKJ BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA... LHQO LKHEPEMQA MQ'ABBE?=?A ! v, JKH?IFEHJ Jq 101, 2010, L. 33. 
214 (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE 
Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59. 
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B. L, 35:0- d, 9(4:B 6u)207u, 5u 9(40:(08, : 2( 9(uv,.(8d, d, 2’ H 58d8, 6u)20c I 
B:(:07u, 
 

40. *= u DEJ?ED v215 dA u O=JPe LQbHEMQA v216 dKEP O’AJPAJdNA ?KIIA QJ u 9ED9;FJ v217 

LKHUOeIEMQA L=N J=PQNA AJ ?KJOeMQAJ?A u FH?D9?F7B;C;DJ :; B7 9EDfHEDJ7J?ED :; :;KN J;HC;I 

;KN-CWC;I :UB?97JI R 7FFHUh;D:;N v218.  

 
!’AOP LKQNMQKE EH OAN= B=EP NeBeNAJ?A =QT PATPAO dA H’-NC=JEO=PEKJ IKJdE=HA dA H= O=JPe 

(-+1) d=JO HA bQP dA deHEIEPAN =Q IEAQT OAO ?KJPKQNO. *= O=JPe LKQN debQPAN ?KJOPEPQA LKQN 

?APPA KNC=JEO=PEKJ u KD UJ7J :; 9ECFB;J 8?;D-WJH; FhOI?GK;, C;DJ7B ;J IE9?7B, ;J D; 9EDI?IJ; F7I 

I;KB;C;DJ ;D KD; 78I;D9; :; C7B7:?; EK :'?Df?HC?JU v219. #HHA JA deBEJEP PKQPABKEO L=O HA PANIA 

u LQbHEMQA v dKJP EH JKQO = L=NQ KLLKNPQJ dA NAPAJEN H’=??ALPEKJ OQER=JPA : AJ u IED I;DI 

fED9J?EDD;B (w) 9A:IJ FK8B?GK; B7 I7DJU :kKD gHEKF; hKC7?D, :kKD; 9ECCKD7KJU, :kKD; 

FEFKB7J?ED v220. 

 
 AQ BEJ=H, ?APPA dANJEfNA LAQP OA LNeOAJPAN ?KIIA QJ u 9ED9;FJ IE9?7B ;J FEB?J?GK; GK? 

L?I; KD; 7CUB?EH7J?ED :; B7 I7DJU, KD; FBKI gH7D:; BEDgUL?JU ;J KD 799HE?II;C;DJ :; B7 GK7B?JU 

:; B7 L?; :; JEKJ;I B;I FEFKB7J?EDI F7H B; 8?7?I :; B7 FHECEJ?ED :; B7 I7DJU, :; B7 FHUL;DJ?ED :;I 

C7B7:?;I 7?DI? GK; F7H :k7KJH;I ?DJ;HL;DJ?EDI 7ffUH;DJ;I R B7 I7DJU v221. 

 
41. *= LKQNOQEPA dA ?AO KbFA?PEBO AJ I=PEfNA OLKNPERA MQE KJP LQ BKJdAN LNEKNEP=ENAIAJP222 H= 

HeCEOH=PEKJ LeJ=HA BN=Jd=EOA dA 1965223 OAIbHA HKQ=bHA AP Je?AOO=ENA224 AJ N=EOKJ dAO IeB=EPO 

                                                
215 A. +-0#**#, ". 2A 32#A3, *= O=JPe LQbHEMQA, ed. .3$, ?KHH. u /QA O=EO-FA ? v, 2015, L. 3.  
216 4. JKP=IIAJP OQN u 9H:; 9h7CF :; B7 I7DJU FK8B?GK; v : (. .-++'#0, -. %0'+A3", u *AO BKJ?PEKJO 
AOOAJPEAHHAO dA O=JPe LQbHEMQA : DEOPKENA, deBEJEPEKJ AP =LLHE?=PEKJO LKOOEbHAO v, ,7DJU )K8B?GK;, 2007/DO (4KH. 19), 
L. 9.  
217 A. +-0#**#, ". 2A 32#A3, *= O=JPe LQbHEMQA, EF.9?J., L. 3 ; '. !A11'1, u *= O=JPe LQbHEMQA v, 
1?DSAEVANEO?DA ZNVPAVAEPQJC X  QHHAPEJ dAO IedA?EJO OQEOOAO X  KHHAPPEJK dAE IAdE?E OREVVANE X 2011;92: 32/33, L. 
1240. z !’AOP d’=EHHAQNO H’-+1 AHHA-IgIA MQE H= MQ=HEBEA dA H= OKNPA : 9f. -+1, %AJfRA, 1998 (4. JKP=IIAJP : A. 
+-0#**#, ". 2A 32#A3, *= O=JPe LQbHEMQA, EF.9?J., L. 3 ; '. !A11'1, u *= O=JPe LQbHEMQA v, EF.9?J., L. 1245). 
218 A. +-0#**#, ". 2A 32#A3, *= O=JPe LQbHEMQA, EF.9?J., L. 3 
219 .Ne=IbQHA à H= !KJOPEPQPEKJ dA H'-NC=JEO=PEKJ IKJdE=HA dA H= 1=JPe, PAH MQ'=dKLPe L=N H= !KJBeNAJ?A 
EJPANJ=PEKJ=HA OQN H= 1=JPe, ,AS-7KNG, 19 FQEJ-22 FQEHHAP 1946 ; OECJe HA 22 FQEHHAP 1946 L=N HAO NALNeOAJP=JPO dA 61 
#P=PO (A9J;I Eff?9?;BI :; B'(Hg7D?I7J?ED CED:?7B; :; B7 ,7DJU, Jq 2, L. 100) AP AJPNe AJ RECQAQN HA 7 =RNEH 1948. z 4. 
d’=EHHAQNO LKQN QJA NeBeNAJ?A à ?APPA deBEJEPEKJ L=N HAO L=NHAIAJP=ENAO BN=Jd=EO : 0=LLKNP A,, Jq 2181, FHU9., L. 17. 
z 4. eC=HAIAJP :  A. +-0#**#, ". 2A 32#A3, *= O=JPe LQbHEMQA, EF.9?J., LL. 3-4. AP '. !A11'1, u *= O=JPe 
LQbHEMQA v, EF.9?J., L. 1240. 
220 A. +-0#**#, ". 2A 32#A3, *= O=JPe LQbHEMQA, EF.9?J., L. 4.  
221 -+1, %AJfRA, 1998. - 4. JKP=IIAJP : A. +-0#**#, ". 2A 32#A3, *= O=JPe LQbHEMQA, EF.9?J., L. 3 ; AP '. 
!A11'1, u *= O=JPe LQbHEMQA v, EF.9?J., L. 1245. 
222 Cf. .. *A30#, DEF7g; ;J IE9?UJU, EF.9?J., L. 46. 
223 Cf. *. Jq 65-412, FHU9. 
224 u ED H;FEKII7DJ B;I B?C?J;I 8?EBEg?GK;I :; IED EHg7D?IC; 7K-:;BR :; I;I 97F79?JUI D7JKH;BB;I, B; IFEHJ?f GK? 
H;9EKHJ R :;I IK8IJ7D9;I :EF7DJ;I I; C;J ;D FUH?B, IE?J R 9EKHJ J;HC;, ;DJH7YD7DJ KD 9;HJ7?D DEC8H; :; :U9VI 
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K??=OEKJJeO L=N HA NA?KQNO à dAO LN=PEMQAO dA dKL=CA225 I=EJPAJ=JP deIKJPNeO O=JO =IbECQjPeO 

L=N dAO ePQdAO O?EAJPEBEMQAO226 KQ HAO =RAQT dA OLKNPEBO =QFKQNd’DQE de?edeO227. 

  
.KQNP=JP, =HKNO IgIA MQA HA B=EP d’QPEHEO=PEKJ dA LNKdQEPO dKL=JPO J’AOP LHQO O=J?PEKJJe 

LeJ=HAIAJP228 dALQEO LHQO dA REJCP-?EJM =JO229, AP OKQO LNePATPA dA LNKPeCAN H= u O=JPe 

LQbHEMQA v, HAO OLKNPEBO OKJP I=EJPAJ=JP OKQIEO à QJ dEOLKOEPEB ATPNgIAIAJP ?KAN?EPEB OQN HA LH=J 

dEO?ELHEJ=ENA230 RKENA LeJ=H231, MQA d’=QPNAO LKLQH=PEKJO OQFAPPAO =Q dKL=CA AP =QT IgIAO NEOMQAO 

dARN=EAJP ?KJJ=iPNA232. 

 
 +=EO H= FQOPEBE?=PEKJ dA ?AO dEOL=NEPeO AJPNA LKLQH=PEKJO LAQP OA PNKQRAN ?KIIA à 

H’KNECEJA dA H= HQPPA ?KJPNA HA dKL=CA d=JO H= JKPEKJ d’u KNdNA LQbHE? v233. !A BHe=Q = AJ ABBAP 

PAJdQ L=N O= b=J=HEO=PEKJ à =PPAEJdNA HAO =PDHfPAO u =I=PAQNO v dA LHQO AJ LHQO LNe?K?AIAJP234 

=R=JP dA dARAJEN uiJEKJ FK8B?9jv AJ ?KJOeMQAJ?A dQ deRAHKLLAIAJP d’'JPANJAP AP =RA? 

                                                
FHUC7JKHUI, IE?J R FBKI BEDg J;HC;, IKH B; IFEHJ?f BK?-CWC; ;J, :; f7TED FBKI ?DI?:?;KI; ;D9EH;, IKH I7 FHEgUD?JKH; v 
(.NKLKOEPEKJ dA HKE A,, Jq 699, FHU9., L. 4). 
225 4. AJ L=NPE?QHEAN : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., LL. 52 O. 
226 4. JKP=IIAJP, =U=JP ?KJ?HQ =Q IeB=EP dQ u :EF7g; hEHCED7B v OQN H= O=JPe dAO OLKNPEBO : +. "3!*-1, u *A 
dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., L. 57. 
227 *A de?fO =Q ?KQNO dA H’=JJeA 2010 dQ CN=Jd ?D=ILEKJ ?U?HEOPA MQ’eP=EP *=QNAJP $ECJKJ =LNfO =RKEN =RKQe 
P=NdERAIAJP QJA LNEOA NeCQHEfNA dA LNKdQEPO dKL=JPO dQN=JP O= ?=NNEfNA REAJP JKQO N=LLAHAN à MQAH LKEJP ?A ?KIb=P 
AOP HeCEPEIA (4. JKP=IIAJP : %; F" AR(, =NPE?HA dQ 12 FQEJ 2009). z 4. eC=HAIAJP : 0=LLKNP A,, Jq 2181, FHU9., 
L. 17. 
228 4. JKP=IIAJP : (.-!. *A.-3 *#, %; HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI 
B; IFEHJ : B7 BE? D° 89-432 :K 28 jK?D 1989, EF.9?J., LL. 10-12.   
229 Cf. *. Jq 89-432, FHU9. =NP. 1AN. 
230 4. JKP=IIAJP : (.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, 
?D ". 4#'**-,, +.  -3"-2, !. "3"-%-,,  .  0'%,-,, +. !A0'31, !. !A11A,, %. 0A 3, ). 
*3!A1, $. A3+-,", (.-!. *A.-3 *#, !.  -7#0-!A.#**#, 1. *A 0#12#, (.-.. 4'A*, #. !&#4A*'#0 
(1KQO H= dEN.), DEII?;H IFU9?7B, d DUEDJEBEg?; ;J :HE?J :K IFEHJ e, EF.9?J., L. 130 ; (. "#+#1*A7, .. 20- A*, u 
*= LKHEPEMQA dA H’=CAJ?A IKJdE=HA =JPEdKL=CA : dAO =NCQIAJPO ?KJPNKRANOeO v, "R,/, Jq 7, 2013, L. 21 ; AP 2. 
4#0 '#12, ". &A"#$, !.-0. (-*7, u *= HQPPA =JPEdKL=CA AOP-AHHA ?KJ?EHE=bHA =RA? HA dNKEP à H= REA LNEReA dQ 
OLKNPEB ? v, C7h. :H. IFEHJ, 2008, Jq 13, L. 63. 
231 'H AOP MQAOPEKJ dA H= NeLNAOOEKJ LeJ=HA dA H= dePAJPEKJ dA LNKdQEPO dKL=JPO L=N HAO =PDHfPAO : 9f. !. OLKNP, =NP. *. 
232-26 ' (4. =QOOE LKQN H= O=J?PEKJ dEO?ELHEJ=ENA dA B=EPO EdAJPEMQAO : !. OLKNP, =NP. *. 232-9 =H. 1, 1q). 
232 4. JKP=IIAJP : .. !-**-+ , u *AO OLKNPEBO dA D=QP JERA=Q OKJP-EHO dAO ?EPKUAJO dA OA?KJdA VKJA ? v, EF.9?J., 
L. 564 ; .. *A30#, DEF7g; ;J IE9?UJU, EF.9?J., LL. 50-51 ; (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= 
NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à 
H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., 
L. 59. 
233 Cf. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., L. 12 ; AP LL. 52 O. ;  . ]8"'0#)!A,, %7 HUFH;II?ED :K 
:EF7g; :7DI B; IFEHJ, EF.9?J., LL. 5-8.  
234 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., LL. 47 O. ; .NKLKOEPEKJ dA HKE A,, Jq 699, FHU9., L. 4 ; +. 
"3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., L. 57. 
z 4. eC=HAIAJP OQN HA ?=O dAO FAQJAO =PDHfPAO : .. *A30#, u *A dKL=CA JA ?KJ?ANJA L=O HAO FAQJAO OLKNPEBO ! v, 
ECF7D, 2003/3 (Jq 51), L. 27 92EPNA AJ BKNIA dA LNKRK?=PEKJ:.  
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H’EJPANRAJPEKJ dQ ?NEIA KNC=JEOe d=JO ?AHQE-?E235.  

 
42. AHKNO IgIA MQA H= LNKPA?PEKJ dA H’u KNdNA LQbHE? v236 = LQ FQOPEBEAN H= R=HEd=PEKJ 

FQNEOLNQdAJPEAHHA237 dA dEOLKOEPEKJO MQE LKQR=EAJP gPNA HeCEPEIAIAJP238 NAC=NdeAO ?KIIA 

=PPAJP=PKENAO =QT dNKEPO BKJd=IAJP=QT dAO =PDHfPAO BHAQNEOOAJP LKQNP=JP dAO dEO?KQNO AJ B=RAQN 

dA H= u HeC=HEO=PEKJ v dQ dKL=CA239. 

 
"A B=dKJ OUJPDePEMQA, HeC=HEOAN HA dKL=CA LANIAPPN=EP d’AJ?=dNAN IedE?=HAIAJP ?AO 

LN=PEMQAO MQE JA OAN=EAJP LHQO u :7Dg;H;K9OAO: v, PKQP AJ NA?Ne=JP QJ AJRENKJJAIAJP B=RKN=bHA à 

u HkUg7B?JU :;I 9h7D9;I v AJPNA =PDHfPAO AP L=HHE=JP HA I=JMQA d’u ;ff?979?JU v dA NeCHAIAJP=PEKJO 

=JPEdKL=CA KJeNAQOAO240.  

 
43. !AP =NCQIAJP=ENA JA dKEP PKQPABKEO L=O gPNA =LLNKQRe241. 'H REAJdN=EP LKQN debQPAN 

FQOPEBEAN242 H= REKH=PEKJ d’EJPANdEPO HeC=QT LNKLNAO AJ L=NPE?QHEAN à H= dePAJPEKJ, RAJPA AP QPEHEO=PEKJ 

dA u dNKCQAO v243 KQ AJ?KNA à H’QPEHEO=PEKJ dA OQbOP=J?AO IedE?=IAJPAQOAO ATLeNEIAJP=HAO244 KQ 

dKJP H= IEOA OQN HA I=N?De245 = ePe NABQOeA. 

 

                                                
235 +. "3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., 
L. 57. z 4. JKP=IIAJP : !. )A* , u 'JOPEPQPEKJO - 1LKNP LNKBAOOEKJJAH - 3J JKQRA=Q PANN=EJ dA ?D=OOA LKQN HA 
?NEIA KNC=JEOe ? v, EF.9?J., L. 38 ; AP 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., LL. 84 O. 
236 (.-!.  A11-, (OKQO H= dEN.), ,FEHJ ;J EH:H; FK8B?9, ed. *= dK?QIAJP=PEKJ BN=Jd=EOA, ?KHH. u *= Oe?QNEPe 
=QFKQNd’DQE v, .=NEO, 2001. 
237 4. AJ L=NPE?QHEAN : !#, 24 BeRNEAN 2011, .D?ED D7J?ED7B; :;I fEEJ87BB;KHI FHEf;II?EDD;BI, Jq 340122, AJDA, 
2011, L. 984 ; JC)  , Jq 19, 9 +=E 2011, 564, JKPA .. !-**-+  ; D., 2012, L=J., L. 704, KbO. !. "3"-%,-, ; 
 7P. )7B., 10 I=NO 2011, L. 31, KbO. .. %0A4#*#A3 ; %)A, 15 I=E 2012, ?DNKJ., L. 3, JKPA  .  0'%,-, ; 
C7h. :H. IFEHJ, 2011, Jq 23, L. 79, JKPA (.-!. *A.-3 *# ; C7h. :H. IFEHJ, 2011, Jq 24, L. 68, JKPA $. !-*',. 
238 4. ?ALAJd=JP : : (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H 
=JPEdKL=CA, 25 FQEJ 2013. 
239 Cf. JKP=IIAJP : ".  -"',, AP %. 1#+.É, u $=QP-EH HeC=HEOAN HA dKL=CA ? v, R;LK; :K &A.,,, 2/2012, Jq 40, 
L. 321. z +=EO ?APPA NARAJdE?=PEKJ J’AOP L=O Ne?AJPA : 9f. 0=LLKNP 1eJ=P, Jq 228, FHU9., L. 6.   
240 +. "3!*-1, u *A dKL=CA AP OAO ?KJOeMQAJ?AO AJ PANIAO dA O=JPe EJdEREdQAHHA AP dA O=JPe LQbHEMQA v, EF.9?J., 
L. 58.  
241 4. AJ ?A OAJO : A. %A0,'#0, u *APPNA KQRANPA à ?AQT MQE OQCCfNAJP QJ dKL=CA IedE?=HEOe v, A+A ,KQRAHHAO, 
17 =KoP 2006 AP 20 =KoP 2007 ("D A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, L. 17). z 4. eC=HAIAJP : 
+. A3"0A,, u .KQNMQKE B=QP-EH ?KJPEJQAN H= HQPPA =JPEdKL=CA ? v, ?D A?PAO dQ 9fIA ?KHHKMQA J=PEKJ=H dA H= 
$KJd=PEKJ 1LKNP 1=JPe, !,-1$, .=NEO, 13-14 I=NO 2009, L=CA JKJ LNe?EOeA. 
242 4. PKQPABKEO HA dEOLKOEPEB LNKLNA =QT u AQPKNEO=PEKJO d’QO=CA à dAO BEJO PDeN=LAQPEMQAO v (A32) : *. !&#4É, 
u ÉRKHQPEKJ dQ NeCEIA dAO FQOPEBE?=PEKJO PDeN=LAQPEMQAO AP HQPPA ?KJPNA HA dKL=CA : IEOA AJ ?KJBKNIEPe dQ dEOLKOEPEB 
BN=Jd=EO =RA? HA !KdA IKJdE=H =JPEdKL=CA v, C7h. :H. IFEHJ, 2010, Jq 22, L. 17. 
243 4. OQN H’=OOEIEH=PEKJ dQ dKL=CA à H= dNKCQA : $. (- A0", u *A dKL=CA RQ L=N H= ?NEIEJKHKCEA v, AJ FUD7B, 
2013, L. 321 ; 5. *-5#,12#',, $. 1'0', u *A dKL=CA : QJA dNKCQA ?KIIA HAO =QPNAO ? v, ?D *A ?KNLO DQI=EJ 
O=EOE L=N H= FQOPE?A, hEHI-IUH?; D7BBEP JKIJ?9;I, 2001, L. 34. 
244 Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2017, EF.9?J., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO 
AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 10 u 1QbOP=J?AO JKJ 
=LLNKQReAO v. 
245 Cf. !1., =NP. *. 5121-8. 
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/Q=Jd bEAJ IgIA ?AO LNKdQEPO JA OAN=EAJP AJOQEPA L=O AJ ?=QOA, HA LNEJ?ELA dA H’eC=HEPe 

dAO ?D=J?AO J’AJ OAN=EP L=O IKEJO b=BKQe ?KILPA PAJQ dAO IKUAJO à dEOLKOEPEKJ dAO =PDHfPAO HAO 

LHQO BKNPQJeO ?KJ?KQN=JP B=?A à d’=QPNAO OLKNPEBO dA IKEJdNA NAJKIIeA MQE JA LKQNN=EAJP 

dEOLKOAN JE dAO IgIAO LNKdQEPO, JE dA IePDKdAO OEIEH=ENAO dA dKL=CA, JE LHQO CN=RAIAJP d’QJ 

IgIA dE=CJKOPE? dAO NEOMQAO AP OQEREO O=JEP=ENAO246.  

 
44. /Q=JP à H’ABBE?=?EPe dA H= HQPPA ?KJPNA HA dKL=CA AJBEJ, H’=NCQIAJP OAIbHA I=EJPAJ=JP 

deOQAP247 =RA? H’eRKHQPEKJ dAO JKNIAO PN=JOJ=PEKJ=HAO =JPEdKL=CA248 MQE KBBNAJP QJ ?=dNA 

FQNEdEMQA D=NIKJEOe dA LHQO AJ LHQO OKLDEOPEMQe B=EP dA JKQRA=QT KQPEHO dKJP H’ABBE?EAJ?A JA 

?AOOA dA OA deIKJPAN OQEPA à H’EJPeCN=PEKJ L=N PN=JOLKOEPEKJ dAOdEPAO JKNIAO d=JO HAO 

NeCHAIAJP=PEKJO OLKNPERAO AP eP=PEMQAO.  

 

                                                
246 4. 5. *-5#,12#',, $. 1'0', u *A dKL=CA : QJA dNKCQA ?KIIA HAO =QPNAO ? v, EF.9?J., L. 34. 
247 4. PKQPABKEO : 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, L. 527. 
248 Cf. JKP=IIAJP OQN ?AO eRKHQPEKJO AJPNA HAO dAQT dANJEfNAO RANOEKJO dQ !KdA IKJdE=H =JPEdKL=CA (!+A) : 
"KOOEAN, d *QPPA ?KJPNA HA dKL=CA - 3J AJFAQ =R=JP PKQP EJPANJ=PEKJ=H ! v, JKH?IFEHJ Jq 137, 2013, L. 16 ; "KOOEAN, 
d *QPPA ?KJPNA HA dKL=CA - !KdA IKJdE=H AP ?KdA dQ OLKNP : IgIA ?KIb=P e, JKH?IFEHJ Jq 101, 2010, L. 18. 
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A4454c, d, 62(4 

45. !KIIA HA B=EO=EP NAI=NMQAN *=QNAJ?A  -7 u 9O:? B'ED I'7JJ79h; 7KN CE:;I :; HU9;FJ?ED 

:;I DEHC;I J;9hD?GK;I :7DI B'EH:H; jKH?:?GK; 9...: ?B I;C8B; GK; B'ED FK?II; 7ff?HC;H GK; B7 

DEHC7B?I7J?ED ;IJ 8?;D KD; IEKH9; :; :HE?J v249. 

 
3JA HQPPA =JPEdKL=CA D=NIKJEOeA OQN HA LH=J IKJdE=H JA LKQR=EP OA ?KJPAJPAN dA PATPAO 

dA dNKEP IKQ LNKdQEPO L=N H’u KNdNA FQNEdEMQA EJPANJ=PEKJ=H v250 L=O LHQO MQ’AHHA JA LKQR=EP gPNA 

H=EOOeA =QT u 8EDI Eff?9;I v251 d’QJ OUOPfIA u =QPKNeCQHe v252 Oe?NeP=JP dAO JKNIAO NAHAR=JP dA 

H’u KNdNA FQNEdEMQA OLKNPEB PN=JOJ=PEKJ=H v253 KQ u EJPANJ=PEKJ=H v254.  

 
46. *AO =?PAQNO ?KILKO=JP ?AO KNdNAO FQNEdEMQAO, KNC=JEOIAO dA dNKEP LQbHE? KQ NAHAR=JP dA 

H= u OK?EePe ?EREHA PN=JOJ=PEKJ=HA v 255  H’KJP ?KILNEO PNfO PmP =R=JP MQA HAQN u 9EEFUH7J?ED v 256 

JA LKNPA OAO BNQEPO AP J’=bKQPEOOA à H= ?Ne=PEKJ dA H’A+A =QT BEJO dA u NeCQHAN v257 H= HQPPA ?KJPNA 

HA dKL=CA OQN HA LH=J IKJdE=H AJ edE?P=JP AJ L=NPE?QHEAN QJ ?KNLO dA NfCHAO à RK?=PEKJ QJERANOAHHA. 

 
                                                
249 *.  -7, u ,KNIAO v, EF.9?J., L. 127. 
250 ". A**A,", u "A H’KNdNA FQNEdEMQA EJPANJ=PEKJ=H v, DHE?JI, 2002/1 (Jq 35), L. 79. z 4. eC=HAIAJP : #. 
(-3A,,#2, u *’EdeA dA ?KIIQJ=QPe DQI=EJA à H= ?NKEOeA dA H= ?KIIQJ=QPe dAO #P=PO AP dA H= ?KIIQJ=QPe 
IKJdE=HA v, EJ %7 &ED:?7B?I7J?ED ;DJH; "BBKI?ED ;J Bk.JEF?;, AN?DERAO dA LDEHKOKLDEA dQ dNKEP, 2003, 2KIA 47, L. 
191.  
251 %. 1A!0'12#, A. 4A3!&#8, u *AO {bKJO KBBE?AO| v dQ dNKEP EJPANJ=PEKJ=H : H= ?KJOPEPQPEKJ d’QJA =QPKNEPe 
JKJ LKHEPEMQA d=JO HA ?KJ?ANP dELHKI=PEMQA dAO =JJeAO 1920 v, CH?J?GK; ?DJ;HD7J?ED7B;, 2005/1 (Jq 26), L. 101 
92ANIAO QPEHEOeO LKQN MQ=HEBEAN H= FQOPE?A =NbEPN=HA EJPANJ=PEKJ=HA:. 
252 4. JKP=IIAJP OQN HA ?KJ?ALP d’u =QPKNeCQH=PEKJ v : (.-*. !&A..#*#2, u *’=QPKJKIEA dQ OLKNP AJ #QNKLA v, 
ed. dQ !KJOAEH dA H’#QNKLA, ?KHH. .KHEPEMQAO AP LN=PEMQAO OLKNPERAO, 2010, L. 52 ; $. *A227, %7 B;N IFEHJ?L7. 
R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 444 ; ). 4'#5#%, u *A dNKEP dQ OLKNP, QJA B=O?EJ=PEKJ v, 4ANOEKJ 
=?PQ=HEOeA =Q 1AN OALPAIbNA 2010 AP eH=NCEA dA H= dEOOANP=PEKJ u 8QN #EJBpDNQJC - 1LKNP QJd 0A?DP v, u *A 1LKNP AP 
H= HKE z QJA EJPNKdQ?PEKJ v, JK, 1983, LL. 825 OO. (2N=dQ?PEKJ AJ BN=Jd=EO L=N 0. +#0) AP $.  -11A0"), LL. 9-
22) ; AP LL. 59-66 OQN H= MQAOPEKJ dQ dKL=CA. 
253 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 39 ; #. *-/3',, u 1LKNP AP 
dNKEP EJPANJ=PEKJ=H LNERe v, EJ %7CO :HE?J :K IFEHJ, Jq 186-90. z 4. AJ?KNA : $. *A227, u 2N=JOJ=PEKJ=H 1LKNPO 
*=S v, ?D )H=QO 4EASAC (#d.), %;N IFEHJ?L7,  ANHEJ, "QJ?GAN & &QIbHKP, 2015, L. 107. 
254 Cf. A. *A!A A0A21, u 'JOPEPQPEKJO - -NdNA FQNEdEMQA OLKNPEB EJPANJ=PEKJ=H - *'QJERANO=HEPe dQ OLKNP v, 
JKH?IFEHJ, 2012, Jq 122, L. 36 ; #. *-/3',, u 1LKNP AP dNKEP EJPANJ=PEKJ=H LNERe v, Jq 186-90. 
255 Cf. %. 0A 3, u *= IKJdE=HEO=PEKJ AP HA dNKEP : eHeIAJPO I=?NKFQNEdEMQAO dA ?KJRANCAJ?AO dAO NeCEIAO 
FQNEdEMQAO v, R"DE, 3/2008 (P. 66'', 3), LL. 353-355 ; $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA 
dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, ?D &=bEb %DeN=NE, 1=JdN= 1VQNAG 
(1KQO H= dEN.), %kUC;Hg;D9; :; B7 IE9?UJU 9?L?B; ?DJ;HD7J?ED7B;. /;HI B7 FH?L7J?I7J?ED :K :HE?J ?DJ;HD7J?ED7B ?, 
!#"', .=NEO 6, !=DEANO EJPANJ=PEKJ=QT Jq 18, .=NEO, ed. .AdKJA, 2003, L. 301. z 4. eC=HAIAJP : $. *A227, u 
.HKQPK?N=PEA AP LANOKJJ=HEPe FQNEdEMQA EJPANJ=PEKJ=HA v, ?D 1. !A11#**A, *. "#*A '#, (1KQO H= dEN.), F7KJ-?B 
FH;D:H; B; :HE?J ?DJ;HD7J?ED7B 7K IUH?;KN ?, A?PAO dA H= FKQNJeA d’ePQdAO AJ H’DKJJAQN dA .EANNA +E?DAH #EOAI=JJ, 
.=NEO, ed. .AdKJA, 2016, L. 77. 
256 $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| 
dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, EF.9?J., L. 301 (4. eC=HAIAJP : $. *A227, u 0=LLKNP EJPNKdQ?PEB v, ?D $. *A227, 
(.-+. +A0+A7-3, (.- . 0A!',# (1KQO H= dEN.), ,FEHJ ;J :HE?J ?DJ;HD7J?ED7B, AET-AJ-.NKRAJ?A, ed. .3A+, 
2016, L. 15).  
257 *.  -7, u 0eBHATEKJO OQN {HA dNKEP dA H= NeCQH=PEKJ| v, D., 2001, L. 3031.  
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+=EO ?’eP=EP eC=HAIAJP O=JO ?KILPAN OQN HA B=EP MQ’=Q OAEJ dAO ÉP=PO PAHO MQA H= $N=J?A 

=U=JP edE?Pe u KD; BUg?IB7J?ED 7DJ?:EF7g; (w), B;I fU:UH7J?EDI 9OLKNPERAO: D7J?ED7B;I E8U?II;DJ 

(w) 9Je?AOO=ENAIAJP à ?AO: HVgB;I (w) 9dA dNKEP: ?DJ;HD; v258.  

 
47. 'H B=HH=EP L=N OQEPA d=JO HAQN yQRNA d’D=NIKJEO=PEKJ MQA H’AJOAIbHA dAO =?PAQNO dA H= HQPPA 

=JPEdKL=CA NAJdAJP HA !+A KbHEC=PKENA LKQN OAO ÉP=PO-L=NPEAO259, ?A MQE BQP H= IKPER=PEKJ 

LNEJ?EL=HA dA H’edEBE?=PEKJ =R=JP =LLHE?=PEKJ dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA 

d=JO HA OLKNP (!'"1). 

 
!’AOP =HKNO260 MQ’=Q IKQRAIAJP EJEPE=H dA LeJ=HEO=PEKJ261 OQERE d’QJA 

de?NEIEJ=HEO=PEKJ262 AP dEO?ELHEJ=NEO=PEKJ dAO B=EPO dA dKL=CA263 ?KIIEO L=N HAO =PDHfPAO MQE O’AOP 

=??KIL=CJe dA H= ?KJOPEPQPEKJ LNKCNAOOERA d’QJ ?=dNA FQNEdEMQA PNfO ?KILHAP dA HQPPA ?KJPNA ?A 

BHe=Q264 OQ??edaP à ?KILPAN dA H’=JJeA 2006 ?AHQE dA H= PN=JOLKOEPEKJ ?KJOAJPEA265 LQEO 

                                                
258 0=LLKNP 1eJ=P, Jq 12, FHU9., L. 12. z 4. JKP=IIAJP : 0=LLKNP d’EJBKNI=PEKJ, A,, Jq 4395, 22 BeRNEAN 2012, 
u *= CKQRANJ=J?A dAO BedeN=PEKJO OLKNPERAO v, %. "’#22-0# ; KQ ". *A30#,2, u *AO NAH=PEKJO dA H’ÉP=P =RA? 
HAO BedeN=PEKJO OLKNPERAO : =CNeIAJP, deHeC=PEKJ AP PQPAHHA v, AJDA, 2007, L. 1628. 
259 4. $. *A227, u #JPNA dKCI=PEOIA AP LN=CI=PEOIA : H= $N=J?A AP HA dNKEP dAO KNC=JEO=PEKJO OLKNPERAO 
EJPANJ=PEKJ=HAO v, ?D %. !A&',, $. .-'0A2 ? 1. 1830#), %7 FH7D9; ;J B;I EHg7D?I7J?EDI ?DJ;HD7J?ED7B;I, .=NEO, 
ed. .AdKJA, 2014, L. 357. 
260 4. AJ L=NPE?QHEAN LKQN QJ NeOQIe dA ?AO eRKHQPEKJO : 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q 
dKL=CA AP H'=dKLPEKJ dA H= ?KJRAJPEKJ 3JAO?K v, EF.9?J., L. 1639. 
261 Cf. *. Jq 65-412, dQ 1AN FQEJ 1965, FHU9. 
262 Cf. (.-!. *A.-3 *#, %; HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 
BE? D° 89-432 :K 28 jK?D 1989, EF.9?J., LL. 10-12. z 4. eC=HAIAJP : (. !-&#,, u "NKEP dQ OLKNP AP dNKEP LeJ=H : 
NA?DAN?DA d’QJ eMQEHEbNA v, PDfOA AET-+=NOAEHHA, 2015, LL. 371 O. ; KQ $.  #**AA0-311', u 0eBHATEKJ OQN HAO 
N=LLKNPO AJPNA HA dNKEP LeJ=H AP HA OLKNP : QJA MQAOPEKJ NAJKQRAHeA v,  7P .F7B, Jq 255, 11 OALPAIbNA 2004, L. 31.   
263 Cf. *. Jq 89-432, LNe?, =NP. 1AN ' =H. 1. z  EAJ =R=JP H’=dKLPEKJ dQ LNAIEAN !KdA IKJdE=H =JPEdKL=CA (!+A) 
(4. =?PQAHHAIAJP : !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO 
I=NMQAQNO d=JO QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP.1), H= HKE BN=Jd=EOA =dKLP=EP L=N ?AO dEOLKOEPEKJO QJA 
deBEJEPEKJ dEPA u KbFA?PERA v dQ B=EP dA dKL=CA (Cf. JKP=IIAJP : $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, 
$. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 476 ; %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, "NKEP dQ OLKNP, EF.9?J., L. 440), deb=NN=OOeA dA PKQP 
eHeIAJP EJPAJPEKJJAH. 
264 Cf. *. Jq 99-223, FHU9. 
265 Cf. *KE Jq 2006-405 dQ 5 =RNEH 2006 NAH=PERA à H= HQPPA ?KJPNA HA dKL=CA AP à H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO, 
J(, 6 =RNEH 2006, L. 5193 (4. .NEJ?EL=HAIAJP : (.-!. *A.-3 *#, u *= HQPPA ?KJPNA HA dKL=CA AP H= LNKPA?PEKJ dA H= 
O=JPe dAO OLKNPEBO. - *KE Jq 2006-405 dQ 5 =RNEH 2006 v, JC)  , Jq 18, 3 I=E 2006, dK?PN., L. 136 ; 1. "'-,, u *= 
HKE dQ 5 =RNEH 2006 AP H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, D., 2006, L. 2489 ; 1. "#1+-3*',, u *QPPA 
?KJPNA HA dKL=CA AP AJ?=dNAIAJP IedE?=HEOe dAO =?PEREPeO OLKNPERAO. x LNKLKO dA H= HKE Jq 2006-405 dQ 5 =RNEH 
2006 v, RD,,, 2006, L. 852 ; *. "A4#,A1, u *= JKQRAHHA ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA : dQ !.*" 
à H'A$*" (*= HKE dQ 5 =RNEH 2006) v,  7P. )7B., 8 JKRAIbNA 2007, Jq 312, L. 8 ; (.-+. "34A*, u *= HKE Jq 2006-
405 dQ 5 =RNEH 2006 NAH=PERA à H= HQPPA ?KJPNA HA dKL=CA AP à H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO v, C7h. :H. ,FEHJ, 
Jq 5, 2006, L. 153 ; +. 4#0*7, u *= OQNRAEHH=J?A O=JEP=ENA dAO OLKNPEBO d=JO H= HKE dQ 5 =RNEH 2006 NAH=PERA à H= 
HQPPA ?KJPNA HA dKL=CA AP à H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO v, R;L. JKH. U9E. IFEHJ, 2006, Jq 81, L. 127). 
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?KJPN=EJPA266 AJ dNKEP EJPANJA dAO JKNIAO PN=JOJ=PEKJ=HAO edE?PeAO L=N H’A+A268. 

 
48. *= $N=J?A269 =??ALP=EP dA ?A B=EP JKJ OAQHAIAJP dA OA u 9EDfEHC;9N: 7KN FH?D9?F;I v EOOQO 

dQ !KdA IKJdE=H =JPEdKL=CA (!+A)270 I=EO AJ?KNA dA NA?KJJ=iPNA H= ?KILePAJ?A dQ 2NEbQJ=H 

                                                
266 Cf. LAQ dA PAILO =LNfO : *KE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO, 
J(, 4 FQEHHAP 2008, L. 10715 (4. .NEJ?EL=HAIAJP : (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA 
LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, JC)  , 2008, ', 183 ; +.  #,'**-3!&#, 
u !KIIAJP=ENA dA H= HKE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v,  7P. 
)7B., 21 K?PKbNA 2008, Jq 295, L. 58 ; A.-%. 0- #02, u *KE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA 
HA PN=BE? dA LNKdQEPO dKL=JPO v, R,C, 2008, L. 937 ; +. +A'1-,,#34#, u  NfRAO NAI=NMQAO OQN H= HKE dQ 3 FQEHHAP 
2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, D., 2008, L. 1839 ; (.  3'11-,, u *QPPA ?KJPNA HA 
dKL=CA v, )HE9U:KH;I, Jq 10, -?PKbNA 2008, ?KII. 278). z Cf. AJ?KNA : -NdKJJ=J?A Jq 2010-379 dQ 14 =RNEH 2010 
NAH=PERA à H= O=JPe dAO OLKNPEBO AP à H= IEOA AJ ?KJBKNIEPe dQ ?KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ ?KdA IKJdE=H 
=JPEdKL=CA, J(, 16 =RNEH 2010, L. 7157 (4. .NEJ?EL=HAIAJP : .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA 
?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, JKH?IFEHJ Jq 101, 2010, L. 23 ; (.-!. *A.-3 *#, u +EOA 
AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO 
dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, JC)  , 2010, ', 524). z Cf. AJOQEPA : *KE Jq 2012-158 dQ 1AN BeRNEAN 2012 REO=JP 
à NAJBKN?AN H'ePDEMQA dQ OLKNP AP HAO dNKEPO dAO OLKNPEBO, J(, 2 BeRNEAN 2012, L. 1906 9ANP. 14 AJ L=NPE?QHEAN, N=PEBE=JP 
H’-Nd. Jq 2010-379, FHU9.: (4. .NEJ?EL=HAIAJP :  4. +-*&-, (.- . %3'**-2, u *= HKE REO=JP à NAJBKN?AN H'ePDEMQA 
dQ OLKNP AP HAO dNKEPO dAO OLKNPEBO v, JC) E, Jq 9, 1AN I=NO 2012, L. 1137 ; $. !-*',, u *= OEJCQHEfNA N=PEBE?=PEKJ dA 
H'KNdKJJ=J?A dQ 14 =RNEH 2010 NAH=PERA à H= O=JPe dAO OLKNPEBO AP à H= IEOA AJ ?KJBKNIEPe dQ ?KdA dQ OLKNP =RA? HAO 
LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA v, C7h. :H. IFEHJ, 2012, Jq 27, L. 112 ; #. 0A1!&#*, u AOLA?PO NeLNAOOEBO 
dA H= HKE dQ 1AN BeRNEAN 2012 AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, C7h. :H. IFEHJ, 2012, Jq 27, L. 119 ; +. .#*2'#0, 
u *= HKE REO=JP à NAJBKN?AN H’ePDEMQA dQ OLKNP AP H= LNeRAJPEKJ dQ dKL=CA v, C7h. :H. IFEHJ, 2012, Jq 27, L. 97 ; (.-
!.  0#'**A2, u *QPPA ?KJPNA HA "KL=CA - +AdE=O - *= PeHeREOEKJ IEOA à ?KJPNEbQPEKJ L=N HA !1A v, JKH?IFEHJ Jq 
123, 2012, L. 7 ; "8?:., u x H= 3JA - *KE OQN HA OLKNP - ÉPDEMQA AP dNKEPO dAO OLKNPEBO : QJ PEAJO R=QP IEAQT... v, 
JKH?IFEHJ Jq 117, 2012, L. 6 ; %."., u .=NEO OLKNPEBO v, JKH?IFEHJ Jq 134, 2013, L. 46 ; ". .-02-*A,-, u 0eBKNIA 
dQ dNKEP LeJ=H dQ OLKNP v, R,C, 2012, L. 417). z Cf. eC=HAIAJP : -NdKJJ=J?A Jq 2015-1207 dQ 30 OALPAIbNA 2015 
NAH=PERA =QT IAOQNAO NAHAR=JP dQ dKI=EJA dA H= HKE Je?AOO=ENAO LKQN =OOQNAN HA NAOLA?P dAO LNEJ?ELAO dQ ?KdA 
IKJdE=H =JPEdKL=CA, J(, 1AN K?PKbNA 2015, L. 17597 (4. .NEJ?EL=HAIAJP : 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, 
u *= HQPPA ?KJPNA HA dKL=CA à H'DAQNA dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, 14 K?PKbNA 2015 (.. 
0-!'.-,) ; +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., 
L. 12 ; *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO 
EJPANJ=PEKJ=HAO v, JKH?IFEHJ Jq 163, 2016, L. 38). z Cf. AJ KQPNA : *KE Jq 2016-41 dQ 26 F=JREAN 2016 dA 
IKdANJEO=PEKJ dA JKPNA OUOPfIA dA O=JPe, J(, 27 F=JREAN 2016, PATPA Jq 1 9ANP. 221 ' AJ L=NPE?QHEAN, N=PEBE=JP H’-Nd. 
Jq 2015-1207, FHU9.: (4. .NEJ?EL=HAIAJP : ,.  *A,!&A0", u x H= QJA - A?PQ=HEPe HeCEOH=PERA - AdKLPEKJ dA H= 
HKE dA IKdANJEO=PEKJ dQ OUOPfIA dA O=JPe v, JKH?IFEHJ Jq 160, 2016, L. 6 ; 0. ,%37#,, u *= HKE dA IKdANJEO=PEKJ 
dQ 26 F=JREAN 2011 : QJ L=O RANO H= BEJ dQ ?ANPEBE?=P IedE?=H ? v, JKH?IFEHJ Jq 164, 2016, L. 13). z Cf. AJBEJ : *KE Jq 
2016-1528 dQ 15 JKRAIbNA 2016 N=PEBE=JP H'KNdKJJ=J?A Jq 2015-1682 dQ 17 de?AIbNA 2015 LKNP=JP OEILHEBE?=PEKJ 
dA ?ANP=EJO NeCEIAO d'=QPKNEO=PEKJ LNe=H=bHA AP dA de?H=N=PEKJ dAO AJPNALNEOAO AP dAO LNKBAOOEKJJAHO AP IKdEBE=JP HA 
?KdA dQ OLKNP (1), J(, Jq 0267, dQ 17 JKRAIbNA 2016, PATPA Jq 1, =NP. 3. !APPA HKE AOP RAJQA Ne?AIIAJP CeJeN=HEOAN 
HA dEOLKOEPEB dQ u L=OOALKNP bEKHKCEMQA v dA H’=PDHfPAO (4. .NEJ?EL=HAIAJP : ,.  *A,!&A0", u *QPPA ?KJPNA HA 
dKL=CA - !KJPNmHA - #TPAJOEKJ dQ ?D=IL d'=LLHE?=PEKJ dQ OQERE bEKHKCEMQA AP dA H= ?KILePAJ?A dA H'A$*" v, 
JKH?IFEHJ Jq 170, 2016, L. 7 ; (.-+. .A12-0, u +AOQNAO dA HQPPA ?KJPNA HA dKL=CA v, AJDA, 2016, L. 2073). 
268 Cf. $. *A227, u *= NA?KJJ=EOO=J?A IQHPEdEIAJOEKJJAHHA dA H= OP=Jd=NdEO=PEKJ LNEReA : H’ATAILHA dQ !KdA 
IKJdE=H =JPEdKL=CA v, ?D 0.  '1+32& (1KQO H= dEN.), (.-+. 2&-34#,',, %7 IJ7D:7H:?I7J?ED ?DJ;HD7J?ED7B; 
FH?LU; : AIF;9JI jKH?:?GK;I, ed. *=N?EAN, ?KHH. "NKEP EJPANJ=PEKJ=H, 2014, L. 168. 
269 4. AJ L=NPE?QHEAN LKQN QJ =J=HUOA deP=EHHeA =EJOE MQ’QJA eR=HQ=PEKJ dA H= NeCHAIAJP=PEKJ BN=Jd=EOA =JPEdKL=CA : 
0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, FHU9., L. 527 ; 0=LLKNP A,, Jq 2441, 10 de?AIbNA 
2014, .NKFAP dA HKE =dKLPe L=N HA 1eJ=P =LNfO AJC=CAIAJP dA H= LNK?edQNA =??eHeNeA, D=bEHEP=JP HA %KQRANJAIAJP à 
LNAJdNA HAO IAOQNAO NAHAR=JP dQ dKI=EJA dA H= HKE Je?AOO=ENAO LKQN =OOQNAN d=JO HA dNKEP EJPANJA HA NAOLA?P dAO 
LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA, .. "#%3'*&#+ ; KQ 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9. 
270 !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= !KJRAJPEKJ 
v, =). 
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=NbEPN=H dQ OLKNP (2A1)271 AJ I=PEfNA EJPANJ=PEKJ=HA272, JKNIA (P(8:0, 1) AP FQOPE?A (P(8:0, 2) 

LNEReAO LNeOAJP=JP QJA EJBHQAJ?A ?ANP=EJA I=EO JKJ ATAILPAO d’EJOQBBEO=J?AO. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
271 4. JKP=IIAJP : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 257 O., OQN u 9H:7 
9EDJH?8KJ?ED :K -H?8KD7B 7H8?JH7B :K IFEHJ R B7 B;N IFEHJ?L7 v. 
272  EAJ MQA H= $N=J?A OA NABQOA PKQFKQNO LKQN dAO IKPEBO HeCEPEIAO d’KNdNA ?KJOPEPQPEKJJAHO à NA?KJJ=iPNA H= 
?KILePAJ?A dQ 2A1 LKQN FQCAN AJ u =LLAH v (Cf. !. =Nb. 1LKNP, =NP. 0-47) dAO HEPECAO =JPEdKL=CA IAPP=JP AJ ?=QOA 
dAO OLKNPEBO BN=Jd=EO dA JERA=Q EJPANJ=PEKJ=H ?KJ?KQN=JP dQN=JP dAO I=JEBAOP=PEKJO J=PEKJ=HAO KQ LHQO CeJeN=HAIAJP 
(dA B=dKJ Je=JIKEJO ?KJdEPEKJJeA) H’AJOAIbHA dAO =PDHfPAO L=NPE?EL=JPO à dAO ?KILePEPEKJO dA ?A JERA=Q OQN JKPNA 
OKH (Cf. 0=LLKNP A,, Jq 2441, FHU9., LL. 43-44 (4. eC=HAIAJP : +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA 
dAO HEPECAO OLKNPEBO v, EJ %'7H8?JH7g; ; QK;IJ?EDI 9EDJ;CFEH7?D;I, PATPAO NeQJEO L=N 7. 120'!)*#0, (0AOLKJO=bHAO 
O?EAJPEBEMQAO : 7. 120'!)*#0 AP (.- . 0A!',#), ed. H’&=NI=PP=J, ?KHH. "NKEP LNERe AP O?EAJ?AO ?NEIEJAHHAO, 2012, 
L. 117)). z Cf. !+A (2015), =NP. 13.2.1 u ALLAHO NAH=PEBO à dAO OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H KQ à dAO 
I=JEBAOP=PEKJO EJPANJ=PEKJ=HAO v ; AP 8.5 u AQdEAJ?A QJEMQA dAR=JP HA 2A1 v), H= OEPQ=PEKJ LKQNN=EP eRKHQAN AJ RQA 
dA H’KbPAJPEKJ L=N JKPNA L=UO dA H’KNC=JEO=PEKJ dAO (AQT KHUILEMQAO ((-) dA 2024 (Cf. %. 1A+.#0, u 'JOPEPQPEKJO 
- *QPPA ?KJPNA HA dKL=CA - 2N=JOLKOEPEKJ L=NPEAHHA dA H'=NPE?HA 13 dQ ?KdA IKJdE=H =JPEdKL=CA AJ dNKEP BN=Jd=EO : HAO 
FAQT OKJP-EHO B=EPO ? v, JKH?IFEHJ Jq 172, 2017, L. 36). 
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P(8:0, I - I4-2u,4c,9 ,: 049u--09(4c,9 d, 2( 4583, 
680vB, 
 
49. 0AH=U=JP HA !KIEPe EJPANJ=PEKJ=H KHUILEMQA (!'-) d=JO HA ?KIb=P EJeC=H MQ’EH IAJ=EP 

OAQH ?KJPNA HA BHe=Q dQ dKL=CA, H’ACAJ?A IKJdE=HA =JPEdKL=CA (A+A) AOP PNfO REPA dARAJQA, 

=LNfO =RKEN LNEO PKQPA H= IAOQNA dA OKJ EJdeLAJd=J?A REO-à-REO dAO EJOP=J?AO KHUILEMQAO273, 

H’=?PAQN I=FAQN AP EJ?KJPKQNJ=bHA dA H= HQPPA =JPEdKL=CA. 

 
*= LH=?A ?AJPN=HA274 MQ’AHHA K??QLA275 OA ReNEBEA =Q NAC=Nd dQ LKQRKEN O=JO eC=H MQE HQE = 

ePe ?KJBeNe d=JO H’=dKLPEKJ dA JKNIAO =JPEdKL=CA276, =RA?, ?KIIA BECQNA dA LNKQA, HA !KdA 

IKJdE=H =JPEdKL=CA (!+A) dKJP deNERA H= LHQO CN=JdA L=NPEA dAO NfCHAO =LLHE?=bHAO AJ ?A 

dKI=EJA. 

 
50. +=iPNA dA H’eH=bKN=PEKJ dAO JKNIAO =JPEdKL=CA277 MQE OANKJP =LLHEMQeAO278 L=N dAO 

OECJ=P=ENAO LNEReO279 KQ LQbHE?O280 ?KIIA L=N H= LHQL=NP dAO CKQRANJAIAJPO281, H’A+A JA 

dEOLKOA L=O LKQN =QP=JP d’QJ I=Jd=P OQBBEO=JP MQE HQE LANIAPPN=EP dA u HeCEBeNAN v KQ d’EILKOAN 

                                                
273 Cf. LKQN H= OEPQ=PEKJ KNECEJAHHA =R=JP OKJ deP=?DAIAJP dQ !'- OQN QJ LH=J OPNQ?PQNAH AP KNC=JEO=PEKJJAH : (.-*. 
!&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO OLKNPERAO v, 
EF.9?J., L. 381 ; AP $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 384-386. z 4. LKQN 
H= OEPQ=PEKJ =?PQAHHA : !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP 
A+A v, ?D !. "3"-%,-,,  . $-3!&#0, (.-. )A0A/3'**-, A. *A!A A0A21 (!KKNd.), RVgB;C;DJ :;I 
B?J?g;I 7K I;?D :K CEKL;C;DJ IFEHJ?f, ed. "=HHKV, ?KHH. "NKEP AP e?KJKIEA dQ OLKNP, 2012, LL. 156-157. 
274 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 363 O. 
275 4. LKQN QJA =LLNe?E=PEKJ ?NEPEMQA dA OKJ =?PEKJ : (. "#+#1*A7, .. 20- A*, u *= LKHEPEMQA dA H’=CAJ?A 
IKJdE=HA =JPEdKL=CA : dAO =NCQIAJPO ?KJPNKRANOeO v, EF.9?J., L. 21 ; KQ (. "#+#1*A7, u *= HEOPA dAO EJPANdE?PEKJO 
AJ I=PEfNA dA dKL=CA ?KIIA KbFAP dA ?KJPNKRANOAO v, ?D !. !-**',#2, .. 2#00A* (1KQO H= dEN.), ,FEHJ ;J 
9EDJHEL;HI;I, ed. dAO =N?DERAO ?KJPAILKN=EJAO, 2013, LL. 81 O. 
276 Cf. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., L. 157 : MQ=HEBE=JP H’A+A dA u ijKH?IB7J;KHj :; B7 BUg7B?JU CED:?7B; 7DJ?:EF7g; v. 
277 4. AJ L=NPE?QHEAN : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 389 O. 
278 Cf. !+A (2015), =NP. 23.1 u A??ALP=PEKJ dQ !KdA v : =NPE?HA BKJd=JP HA LNK?AOOQO d’=??ALP=PEKJ dQ !+A. 
279 *= PNfO CN=JdA I=FKNEPe dAO OECJ=P=ENAO dQ !+A AOP ?KJOPEPQeA L=N HAO AJPEPeO dA dNKEP LNERe ?D=NCeAO 
d’KNC=JEOAN dAO ?KILePEPEKJO OLKNPERAO dA JERA=Q EJPANJ=PEKJ=H (4. 1EPA 'JPANJAP dA H’A+A, dK?. u 1ECJ=P=ENAO dQ 
!KdA v, ?KJOQHP=PEKJ AJ I=NO 2016).  
280 .=NIE HAO OECJ=P=ENAO dQ !KdA IKJdE=H =JPEdKL=CA BECQNAJP HAO -,A" (Cf. !+A (2015), AJJATA 1 
u "eBEJEPEKJO v, PANIA u -NC=JEO=PEKJ J=PEKJ=HA =JPEdKL=CA v) MQE LAQRAJP gPNA dAO KNC=JEOIA dA dNKEP LQbHE?, à 
H’EJOP=N dA dA H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA (A$*") MQE LNeOAJPA HA OP=PQP d’u 7KJEH?JU FK8B?GK; 
?D:UF;D:7DJ; v (!. OLKNP, =NP. *. 232-5 ', =H. 1).  
281 Cf. JKP=IIAJP AJ dANJEAN HEAQ (LKQN HA !+A 2015) O’=CEOO=JP dQ ?=O BN=Jd=EO : -Nd. Jq 2015-1207, FHU9.  
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dAO KbHEC=PEKJO OPNE?PAO d=JO ?ANP=EJO OA?PAQNO NAHAR=JP dA H’KNdNA LQbHE?282 dAO OAQHAO 

u LQEOO=J?AO v eP=PEMQAO283. 

 
3JA PAHHA dE?DKPKIEA, AJPNA dKI=EJAO LKQR=JP gPNA MQ=HEBEeO dA u HEbNAO v AP dKI=EJAO 

NeC=HEAJO L=N AOOAJ?A284, NAHAR=JP AJ?KNA dA H= u NeOANRA v eP=PEMQA AJ dNKEP AQNKLeAJ285 AP dNKEP 

EJPANJ=PEKJ=H LNERe286, KQ dA H’ u AT?ALPEKJ d’KNdNA LQbHE? v AJ I=PEfNA d’=NbEPN=CA 

EJPANJ=PEKJ=H287, B=EP =HKNO =LL=N=iPNA HAO HEIEPAO d’QJA HQPPA =JPEdKL=CA deOKNI=EO ?KJdQEPA L=N 

QJA AJPEPe à RK?=PEKJ IKJdE=HA RKENA PN=JOJ=PEKJ=HA288, dKJP HAO ?=L=?EPeO JKNI=PERAO OA PNKQRAJP 

?EN?KJO?NEPAO AJ N=EOKJ dA H’ATEOPAJ?A d’QJA ?KILePAJ?A =bOKHQA, J=PQNAHHA AP EJ?KJPAOP=bHA dAO 

=QPKNEPeO LQbHEMQAO J=PEKJ=HAO LKQN NeCHAIAJPAN ?ANP=EJO dKI=EJAO OAJOEbHAO. 

 
51. *’EJBHQAJ?A EJdeJE=bHA dA H= JKNIA LNEReA ($0:8, 1) =JPEdKL=CA OQN HAO dNKEPO dAO =PDHfPAO 

dA PKQP JERA=Q, PNKQR=JP JKP=IIAJP O= IAEHHAQNA ATLNAOOEKJ d=JO H’=LLHE?=PEKJ CeJeN=HEOeA 

d’QJA deBEJEPEKJ QJEMQA dQ dKL=CA, OA NeRfHA =EJOE gPNA ?KJPNAb=H=J?eA L=N HAO EJOQBBEO=J?AO dA 

H=dEPA JKNIA ($0:8, 2), dQAO AJ I=FAQNA L=NPEA à H’ATEOPAJ?A dA H= b=NNEfNA eP=PEMQA, O=JO MQA JA 

OKEP AT?HQA H= MQAOPEKJ dA O= J=PQNA ?KIIA dA O= ?KILHATEPe EJPNEJOfMQAO.  

                                                
282 3J KNC=JEOIA LNERe JA O=QN=EP AJ ABBAP edE?PAN dAO dEOLKOEPEKJO MQE dARN=EAJP OA NeReHAN ?KJPN=ECJ=JPAO dA B=dKJ 
dENA?PA KQ EJdENA?PA, NAHAR=JP dA H= I=PEfNA LeJ=HA OPNE?PK OAJOQ, ?’AOP-à-dENA DKNO I=PEfNA dEO?ELHEJ=ENA (Cf. A+A, 
u "e?H=N=PEKJ dA H'A+A OQN H= ?NEIEJ=HEO=PEKJ dQ dKL=CA d=JO HA OLKNP v, ,KQRAHHAO, 25 K?PKbNA 2015. z 4. dA 
I=JEfNA CeJeN=HA : (.-!.  A11-, (OKQO H= dEN.), ,FEHJ ;J EH:H; FK8B?9, FHU9. ; KQ (.-*. 0'!&A0", (H:H; FK8B?9 ;J 
IFEHJ, PDfOA ,E?A, 1997. 
283 *A PANIA u LQEOO=J?AO v AOP QPEHEOe à dAOOAEJ AJ N=EOKJ dA H’=J=HKCEA MQE AOP dA IEOA AJPNA H= u FK?II7D9; 
FK8B?GK; v, ?’AOP-à-dENA H’KNC=JEO=PEKJ eP=PEMQA DEeN=N?DEOeA, AP HA OUOPfIA eI=J=JP dAO BedeN=PEKJO OLKNPERAO 
EJPANJ=PEKJ=HAO AP NAPN=JO?NEP OQN QJ LH=J J=PEKJ=H (%. 1'+-,, )K?II7D9; IFEHJ?L; ;J EH:H; jKH?:?GK; UJ7J?GK;, 
EF.9?J., L. 15), à H’KNECEJA dQ deRAHKLLAIAJP d’QJ u EH:H; jKH?:?GK; IFEHJ?f v (Cf. %. 1'+-,, u *AO OKQN?AO dQ 
dNKEP dQ OLKNP v,  7P. )7B., 8 JKRAIbNA 2007, L. 13 ; KQ ..-(.  A0A**#, u *AO LNeNKC=PERAO dA LQEOO=J?A 
OLKNPERA v, %)A, 22 FQEHHAP 1994, Jq 87, L. 21). 
284 'H AOP MQAOPEKJ dA H= u ?NEIEJ=HEO=PEKJ v dA H= I=PEfNA =JPEdKL=CA, LeJ=HEO=PEKJ FQOPEBEeA AJ $N=J?A L=N dAO IKPEBO 
dA O=JPe LQbHEMQA (Cf. 1.  3'1',#, (. "#+#1*A7, (. "#$0A,!#, -. *# ,-É, +. 4#0*7, .. 20A A* (1KQO 
H= dEN.), *AO "EOLKOEPEBO =JPEdKL=CA à H’eLNAQRA dA H= ?NEPEMQA, 0=LLKNP dA NA?DAN?DA dQ !#01+ (3JERANOEPe .=NEO 
-QAOP ,=JPANNA, u ÉMQELA 1?EAJ?AO OK?E=HAO AP dKL=CA v) LKQN H= +'*"2 AP H’',1#0+, 2010, LL. 45-69, 106-113, 
AP 139-134 ; KQ 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, FHU9., LL. 69-90). 
285 Cf. %. )A07"'1, u *'KNdNA LQbHE? d=JO H'KNdNA FQNEdEMQA ?KIIQJ=QP=ENA : QJ ?KJ?ALP à ?KJPAJQ R=NE=bHA v, 
02" AQN., 2002, L. 1. 
286Cf. JKP=IIAJP : 0. *' !&A #0, u *'AT?ALPEKJ d'KNdNA LQbHE? AJ dNKEP EJPANJ=PEKJ=H LNERe v, ?D 2. 0#4#2 
(1KQO H= dEN.), *’KNdNA LQbHE? à H= BEJ dQ 66A OEf?HA, ed. "=HHKV, ?KHH. 2DfIAO AP ?KIIAJP=ENAO, 1996, LL. 65 O. z 
u 9*:kEH:H; FK8B?9 ;D :HE?J ?DJ;HD7J?ED7B FH?LU ;N;H9d=JP: KD; fED9J?ED :kUL?9J?ED :; B7 BE? UJH7DgVH; :UI?gDU; F7H 
B7 HVgB; :; 9EDfB?J EK 8?;D :K jKg;C;DJ H;D:K R BkUJH7Dg;H v ((.- . 0A!',#, u "NKEP e?KJKIEMQA AP HKEO dA LKHE?A v, 
R"DE, 1/2010 (P. 66'4, 1), L. 62).  
287 Cf. .. *A*'4#, u -NdNA LQbHE? PN=JOJ=PEKJ=H (KQ NeAHHAIAJP EJPANJ=PEKJ=H) AP =NbEPN=CA EJPANJ=PEKJ=H v, R;L. 
7H8., 1986, L. 329 ; KQ .. +A7#0, u *= OAJPAJ?A ?KJPN=ENA à H’KNdNA LQbHE? =Q BKJd v, R;L. 7H8., 1994, L. 615. 
288 4. $. *A227, u *AO NfCHAO =LLHE?=bHAO =QT NAH=PEKJO OLKNPERAO PN=JOJ=PEKJ=HAO : HA NAC=Nd dA H’EJPANJ=PEKJ=HEOPA 
LQbHE?EOPA v, ?D +. $-02#A3 (OKQO H= dEN.), %7 fH7gC;DJ7J?ED :K :HE?J 7FFB?978B; 7KN H;B7J?EDI ?DJ;HD7J?ED7B;I : 
H;g7H:I 9HE?IUI :k?DJ;HD7J?ED7B?IJ;I FH?L7J?IJ;I ;J FK8B?9?IJ;I, A?PAO dA H= FKQNJeA d’ePQdAO KNC=JEOeA HA 16 =RNEH 
2010 L=N HA !#"!A!#, HA !#"',, AP HA !#(#! (.-1.  #0%#, +. $-02#A3, +.-*. ,' -7#2, (.-+. 
2&-34#,', (!KKNd.), ed. .AdKJA, ?KHH. !=DEANO EJPANJ=PEKJ=QT, Jq 27, .=NEO, 2011, L. 83.  
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$0:8, 1 -  I4-2u,4c,9 d, 2( 4583, 680vB, 

52. *’A+A, dKJP HA OP=PQP H’KNC=JEO=PEKJ OANKJP PNfO H=NCAIAJP eRKMQeO, = H= ?D=NCA dA 

H’eP=bHEOOAIAJP d’QJ .NKCN=IIA IKJdE=H =JPEdKL=CA ?KILNAJ=JP H’AJOAIbHA dAO EJOPNQIAJPO 

JKNI=PEBO edE?PeO L=N OAO OKEJO289 AP NeCQHEfNAIAJP NeREOeO290.  

 
*= NeQOOEPA dA O= IEOOEKJ AOP OKQIEOA à H’=LLHE?=PEKJ =Q IEJEIQI291 D=NIKJEOeA292 dAO 

PATPAO EJ?HQO d=JO HAdEP .NKCN=IIA, ?A MQE EILHEMQA d’eR=HQAN HAQN BKN?A KQ R=HAQN 

?KJPN=ECJ=JPA. 

 
53. ÉI=J=JP d’QJA AJPEPe LNEReA, HAOdEPO PATPAO AP =Q LNAIEAN ?DAB dAOMQAHO HA !+A, à H= BKEO 

EJOeNe d=JO HA .NKCN=IIA IKJdE=H =JPEdKL=CA dA H’A+A293 AP JKNIA OQN HA BKJdAIAJP dA 

H=MQAHHA ?A dK?QIAJP AOP deRAHKLLe AP edE?Pe294, JA O=QN=EAJP gPNA =LLHEMQeO L=N HAO KNC=JEO=PEKJO 

OLKNPERAO KQ AJPEPeO d’QJA =QPNA J=PQNA AP =LLHE?=bHAO, KLLKO=bHAO KQ EJRK?=bHAO L=N OAO 

u ReNEP=bHAO v dAOPEJ=P=ENAO, ?’AOP-à-dENA HAO =PDHfPAO L=NPE?EL=JP à dAO ?KILePEPEKJO OLKNPERAO, 

dENA?PAIAJP KQ EJdENA?PAIAJP, O=JO =QPNA IAOQNA OQLLHeIAJP=ENA295.  

 
"eLKQNRQ d’u ;ff;J :?H;9J v296 KQ dA ?=N=?PfNA u I;Bf ;N;9KJ?Dg v297 AJRANO HAO ÉP=PO, 

?KIIA d’u 7FFB?978?B?JU v298 KQ u 7FFB?97J?ED v299 dENA?PA REO-à-REO dAO KNC=JEO=PEKJO OLKNPERAO, 

HA !+A dKEP Je?AOO=ENAIAJP B=ENA H’KbFAP dA IAOQNAO dA Ne?ALPEKJ300 L=N HAO BedeN=PEKJO 

                                                
289 Cf. !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 61-69, PN=EP=JP dA u Bkh7HCED?I7J?ED :; B7 
HUFH;II?ED :K :EF7g; v L=N u B; FHEgH7CC; CED:?7B 7DJ?:EF7g; v ("8?:., L. 61). 
290 Cf. !+A (2015), =NP. 23.7 u +KdEBE?=PEKJO dQ !KdA v. 
291 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQA u *A !KdA v. 
292 Cf. OQN ?A LNK?AOOQO d’D=NIKJEO=PEKJ : (. "#+#1*A7, (Hg7D?I;H B7 BKJJ; 7DJ?:EF7g; R BkU9h;BB; 
?DJ;HD7J?ED7B; : KD; IE9?EBEg?; FH7gC7J?GK; :kKD FHE9;IIKI :kh7HCED?I7J?ED, EF.9?J. ; $. A*A.&'*'..#, u *A 
dNKEP dQ OLKNP AP OAO OLe?EBE?EPeO z *’ATAILHA dA H’D=NIKJEO=PEKJ dA H= HQPPA ?KJPNA HA dKL=CA v, EJ %; :HE?J 
7:C?D?IJH7J?f : F;HC7D;D9;I ;J 9EDL;Hg;D9;I, +eH=JCAO AJ H’DKJJAQN dA (.-$. *A!&A3+#, ed. "=HHKV, 2007, 
LL. 269 O. ; "8?:., u *’D=NIKJEO=PEKJ dA H= HQPPA ?KJPNA HA dKL=CA : QJ HKJC BHAQRA L=O OE PN=JMQEHHA v, JKH?IFEHJ Jq 
101, 2010, L. 20 ; !. "3"-%,-,, u *QPPA ?KJPNA HA dKL=CA : QJA NeCHAIAJP=PEKJ AJ ?KQNO d'D=NIKJEO=PEKJ v, JA, 
2009, Jq 406, L. 24 ; KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 363 O. 
293 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQA u *A NKCN=IIA IKJdE=H =JPEdKL=CA v. 
294 Cf.  1KQO-NQbNEMQA u *A !KdA v.  
295 Cf. JKP=IIAJP : !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., L. 169. 
296 +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 9. 
297 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 157. 
298 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 394. 
299 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 163. 
300Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 9 O. ; KQ $. *A227, %7 B;N IFEHJ?L7. 
R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 394. 
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OLKNPERAO301 KQ LHQO H=NCAIAJP L=N H’AJOAIbHA dAO IAIbNAO ?KILKO=JP HA IKQRAIAJP OLKNPEB 

EJPANJ=PEKJ=H ?KIIA L=N HAO KNdNAO FQNEdEMQAO J=PEKJ=QT302. 

 
54. !KJO?EAJPA dA ?APPA H=?QJA KNECEJAHHA, NeOEd=JP d=JO H= u H;B;L7D9; v303 dA H’KNdNA 

FQNEdEMQA =U=JP PN=EP =Q dKL=CA PN=JOJ=PEKJ=H LKQN H’KNdNA FQNEdEMQA OLKNPEB AJ CeJeN=H =EJOE MQA 

dA ?AP KNdNA REO-à-REO dAO KNdNAO FQNEdEMQAO eP=PEMQAO, H’A+A = =HKNO EI=CEJe dEBBeNAJPO 

Ie?=JEOIAO304 LHQO ?KAN?EPEBO305 MQA ?KHH=bKN=PEBO Je?AOOEP=JP d’=??ALPAN, LKQN HAO ?KILKO=JPAO 

dQ IKQRAIAJP OLKNPEB, KQ NA?KJJ=iPNA, LKQN HAO ÉP=PO, HA !+A =R=JP OKJ EJPeCN=PEKJ L=N 

PN=JOLKOEPEKJ NAOLA?PERAIAJP d=JO HAO KNdNAO FQNEdEMQAO OLKNPEBO AP J=PEKJ=QT306. 

 
.=N OQEPA, ?A PATPA eP=EP dARAJQ KbHEC=PKENA, IgIA OE ?’AOP HA ?=O dA B=dKJ EJdENA?PA, P=JP 

REO-à-REO dA OAO OECJ=P=ENAO LNEReO MQE OA PNKQR=EAJP L=N Hà IgIA HEeO AP d=JO H’KbHEC=PEKJ dA 

IAPPNA AJ yQRNA ?AHQE-?E ?KIIA HAO JKNIAO ?KJPN=ECJ=JPAO MQE AJ deNER=EAJP307, MQA LKQN HAO 

CKQRANJAIAJPO H’=U=JP NA?KJJQ308, JKP=IIAJP AJ RQA dA LKQRKEN KNC=JEOAN dAO eRfJAIAJPO 

OLKNPEBO EJPANJ=PEKJ=QT d’AJRANCQNA. 

 
55. 1E HAO JKNIAO edE?PeAO L=N H’A+A dKERAJP Je?AOO=ENAIAJP B=ENA H’KbFAP dA IAOQNAO dA 

Ne?ALPEKJ L=N HAO KNdNAO FQNEdEMQAO eP=PEMQAO AP OLKNPEBO (C/(60:8, 1), ?AHHAO NAH=PERAO à 

H’=??NedEP=PEKJ dAO -NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CAO (C/(60:8, 2) HQE KBBNAJP H= LKOOEbEHEPe 

dA O=J?PEKJJAN ?AO AJPEPeO O=JO MQ’=Q?QJA IAOQNA dA PN=JOLKOEPEKJ JA OKEP Je?AOO=ENA. 

  

                                                
301 4. AJ?KNA O’=CEOO=JP AJ L=NPE?QHEAN dA H= Ne?ALPEKJ dAO NfCHAO OLKNPERAO, JKP=IIAJP =JPEdKL=CA, L=N H= 
FQNEOLNQdAJ?A : Cf. !.  -7#0-!A.#**#, u *= Ne?ALPEKJ dAO NfCHAO deKJPKHKCEMQAO L=N HA FQCA =dIEJEOPN=PEB v, ?D 
". 4#'**-,, +.  -3"-2, !. "3"-%-,,  .  0'%,-,, +. !A0'31, !. !A11A,, %. 0A 3, ). *3!A1, 
$. A3+-,", (.-!. *A.-3 *#, !.  -7#0-!A.#**#, 1. *A 0#12#, (.-.. 4'A*, #. !&#4A*'#0 (1KQO H= 
dEN.), DEII?;H IFU9?7B, d DUEDJEBEg?; ;J :HE?J :K IFEHJ e, C7h. :H. IFEHJ, 2016, Jq 42, L. 110. 
302 Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 9 O. ; u *= PN=JOLKOEPEKJ dQ !KdA 
IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12 ; KQ  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA 
AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 45 AP LL. 48 O. 
303 Cf. 1. 0-+A,-, %kEH:H; jKH?:?GK;, EF.9?J., L. 106 : ?A ?KJ?ALP EILHEMQ=JP MQA u Bk;N?IJ;D9;, B; 9EDJ;DK EK 
Bk;ff?979?JU :kKD EH:H; IE?J 9EDfEHC; 7KN 9ED:?J?EDI L?IU;I F7H KD 7KJH; EH:H; v. 
304 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 394 O. 
305 Cf.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA 
?KJPNA HA dKL=CA v, EF.9?J., L. 45, NAHAR=JP MQA u 9H:7 HVgB; D7J?ED7B; 9BN=Jd=EOA: :U9EKB; :; 9;BB; ?DJ;HD7J?ED7B; 9HA 
!+A: =RA? 9; F7H7:EN; GK; B; CE:; CED:?7B 7DJ?:EF7g; Dk7 F7I :k;ff;J :?H;9J ;D FH7D9; (w), C7?I ;D HU7B?JU 7 
JEKJ :; CWC; KD; fEH9; ?KJPN=ECJ=JPA v.  
306Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 394-397 9AJ ?A MQE ?KJ?ANJA 
HA IKQRAIAJP OLKNPEB: ; AP LL. 397-399 9!KJ?ANJ=JP HAO ÉP=PO: ; Cf.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA 
AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., LL. 48 O. 
307 Cf. ?8?:. ; +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 9 O. ; KQ "8?:.,  u *= PN=JOLKOEPEKJ 
dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., LL. 12 O. 
308 Cf.  ?8?:., LL. 397 O.  
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C/(60:8, 1 - L( 8Bc,6:054 d,9 4583,9 (4:0d56(., Bd0c:B,9 6(8 
2’AMA 

56. 1E AHHA J’AOP L=O HA PEPQH=ENA QJEMQA, OQN QJ LH=J IKJdE=H, dA H’AJOAIbHA dAO ?KILePAJ?AO 

JKNI=PERAO AJ I=PEfNA dA dKL=CA, ?KILePAJ?AO MQ’AHHA L=NP=CA =RA? H= LHQL=NP dAO ÉP=PO AP 

?ANP=EJAO KNC=JEO=PEKJO OQLN=-eP=PEMQAO EJPANRAJ=JP à dEBBeNAJPO JERA=QT, H’A+A J’AJ dAIAQNA 

L=O IKEJO H’AJPEPe NeCQH=PNE?A dQ dKL=CA OQN QJ LH=J IKJdE=H309, u 9=:KJ;KH 9LNEJ?EL=H: :; B7 

BUg7B?JU IFEHJ?L; ?DJ;HD7J?ED7B; v310. 

 
.=N H’AJPNAIEOA dA OKJ LKQRKEN d’edE?PEKJ dQ !+A, AHHA = =EJOE LQ deRAHKLLAN QJ ?KNLQO 

dA NfCHAO MQE REAJP NeCEN HAO ?KILKNPAIAJPO dAO =?PAQNO EJdEREdQAHO KQ EJOPEPQPEKJJAHO ?KJ?ANJeO 

L=N H= I=PEfNA =JPEdKL=CA ?KIIA HAO =?PEKJO MQA ?AO dANJEANO dKERAJP IAJAN LKQN HQPPAN ?KJPNA 

?A LDeJKIfJA311, =HKNO MQA HAO NAH=PEKJO AJPNA PKQO ?AO EJPANRAJ=JPO BKJP AJ?KNA H’KbFAP dA 

JKIbNAQOAO dEOLKOEPEKJO AJ OKJ OAEJ. 

 
57. *= u 9;DJH7B?I7J?ED v dA H= HQPPA =JPEdKL=CA, ?KJOeMQAJ?A dA u B7 9HU7J?ED :; Bk(w) 

9A+A: ;J (w) 9dQ: CE:; GKk;BB; 7 7:EFJU v312 J’= LQ gPNA ReNEP=bHAIAJP ABBA?PERA MQ’AJ 

?KJOeMQAJ?A dQ OP=PQP FQNEdEMQA L=NPE?QHEAN MQE HQE = ePe ?KJBeNe AP ReNEBE=bHA =Q NAC=Nd dA O= 

CKQRANJ=J?A313 (S,c:054 1), OEPQ=PEKJ MQE HQE = PNfO REPA LANIEO d’EJOP=QNAN QJA deBEJEPEKJ dQ 

dKL=CA d’=LLHE?=PEKJ CeJeN=HEOeA (S,c:054 2).  

S,c:054 1 - L( .5uv,84(4c, d, 2’A.,4c, 354d0(2, (4:0d56(.,  
  
58. *'A+A AOP QJA BKJd=PEKJ dA dNKEP LNERe OQEOOA315 =Q OAJO dAO dEOLKOEPEKJO dAO =NPE?HAO 80 

                                                
309 4. (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO 
OLKNPERAO v, EF.9?J., L. 381 ;  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ 
I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 45 ; KQ  ". -15A*", u *A NmHA dA H’ACAJ?A IKJdE=HA =JPEdKL=CA, 
dAO KNC=JEO=PEKJO AP dAO BedeN=PEKJO dA OLKNP v, EJ %; :EF7g; :7DI B; IFEHJ : UJ7J :;I B?;KN ;J DEKL;BB;I F;HIF;9J?L;I, 
A?PAO dQ ?KHHKMQA O?EAJPEBEMQA à H'K??=OEKJ dQ 15fIA =JJERANO=ENA dQ !'#1, dQ 28 F=JREAN 2011, ". -15A*" AP !. 
(A!!-3" (OKQO H= dEN.), ,AQ?DaPAH, 0eBHATEKJO OLKNPERAO RKH. 1, ed. !'#1, 2011, L. 84. z 4. eC=HAIAJP dA I=JEfNA 
CeJeN=HA : +.-A. $NEOKJ-0K?DA, u *AO MQ=HEPeO dQ NeCQH=PAQN B=?A =QT ATECAJ?AO dQ dNKEP v, EJ DHE?J ;J U9EDEC?; 
:; B7 HUgKB7J?ED, LEB. 1. %;I HUgKB7J?EDI U9EDEC?GK;I : BUg?J?C?JU ;J ;ff?979?JU, +.-A. $NEOKJ-0K?DA (1KQO H= dEN.), 
ed. .NAOOAO dA 1?EAJ?AO .K (.$,1.) AP "=HHKV, &KNO ?KHHA?PEKJ, 2004, LL. 128 AP O. 
310 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 149. 
311 Cf. OQN ?A dKQbHA =OLA?P : !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 60-69 ; KQ !. 
A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., LL. 168-173. 
312 Cf.  $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 163. 
313 Cf. +. +0)-,('!, u 2DA LNKbHAI=PE? ?KILHE=J?A KB EJPANJ=PEKJ=H OLKNPO KNC=JEV=PEKJO v, EF.9?J., L. 73. 
315 Cf. 1P=PQPO dA H’A+A, =NP. 1AN u "eJKIEJ=PEKJ v. z 4. 1EPA 'JPANJAP dA H’A+A, dK?. u %KQRANJ=J?A v, 0QbNEMQA 
u 1P=PQPO v, ?KJOQHP=PEKJ AJ I=NO 2016 ; (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q 
NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO v, EF.9?J., L. 385 ; AP $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J 
JH7DID7J?ED7B, EF.9?J., L. 385. 
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à 89 dQ !KdA ?EREH DAHRePEMQA316. 1KJ OEfCA OA OEPQA à *=QO=JJA (1QEOOA), HEAQ dA H= LNAIEfNA 

?KJBeNAJ?A IKJdE=HA OQN HA dKL=CA317 dKJP H= "e?H=N=PEKJ BEJ=HA =NNgP= O= ?Ne=PEKJ EJPANRAJQA HA 

10 JKRAIbNA 1999318.  

 
#J N=EOKJ Je=JIKEJO dA O= PNKL CN=JdA LNKTEIEPe =RA? HA !'-319, OKJ u bQNA=Q 

FH?D9?F7B v AOP eP=bHE à +KJPNe=H (!=J=d=)320 dALQEO 2002 à H= OQEPA d’QJ =LLAH à ?=JdEd=PQNA 

LKQN QJ OEfCA LANI=JAJP AP dA H’eHA?PEKJ dA ?APPA REHHA L=N HA !KJOAEH dA BKJd=PEKJ dA H’A+A HA 

21 =KoP 2001321.  

 
59. !A bQNA=Q u F;HC7D;DJ v322 MQE AOP HA BNQEP d'QJ L=NPAJ=NE=P AJPNA HAO CKQRANJAIAJPO dQ 

!=J=d= AP dQ /QebA? AP H’EJOPEPQPEKJ EJPANJ=PEKJ=HA dA HQPPA ?KJPNA HA dKL=CA AOP =HKNO EJOP=HHe AJ 

AIeNEMQA dQ ,KNd LKQN QJA dQNeA dA dET (10) =JO.  

 
.QEO, dA JKQRA=Q OKQO HA L=PNKJ=CA dA H'ACAJ?A dA deRAHKLLAIAJP e?KJKIEMQA dQ 

!=J=d= LKQN HAO NeCEKJO dQ /QebA?323, +KJPNe=H 'JPANJ=PEKJ=H (+')324 AP H’A+A KJP OECJe QJA 

u ;DJ;DJ; fEHC;BB; v RAJ=JP LNKHKJCAN H= LNeOAJ?A dA OKJ bQNA=Q LNEJ?EL=H à +KJPNe=H FQOMQ'=Q 

31 de?AIbNA 2021. 

 
                                                
316 Cf. !. ?ER. OQEOOA, *ERNA LNAIEAN u "NKEP dAO LANOKJJAO v, 2EPNA dAQTEfIA u "AO LANOKJJAO IKN=HAO v, !D=LEPNA 
''' u "AO BKJd=PEKJO v. z 4. eC=HAIAJP : ". -15A*" (OKQO H= dEN.), A. 4#32&#7, 7. &A$,#0, AIIE9?7J?EDI, 
fED:7J?EDI, ;J 7KJH;I F;HIEDD;I CEH7B;I 7K I;HL?9; :K IFEHJ, ed. .APAN *=JC, ?KHH. 1=RKENO OLKNPEBO / 1LKNPO 
GJKSHAdCA ( KKG 2), 2010, LL. 273 O. 
317 Cf. A+A, 1fNA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, *=QO=JJA, 2-4 BeRNEAN 1999. 
318 Cf. (.-!. !&A..#*#2, u *A OUOPfIA KHUILEMQA AP HAO LKQRKENO LQbHE?O B=?A =Q dKL=CA AP à H= ?KNNQLPEKJ : 
L=NPAJ=NE=P KQ ?KJBNKJP=PEKJ ? v, ?D (.-!.  A11-, (OKQO H= dEN.), ,FEHJ ;J EH:H; FK8B?9, ed. *= dK?QIAJP=PEKJ 
BN=Jd=EOA, ?KHH. u *= Oe?QNEPe =QFKQNd’DQE v, .=NEO, 2001, L. 215.  
319 4. !. +'Ç%#, u 1LKNP AP dNKEP AQNKLeAJ v, ?D *=IU dNKEP dQ OLKNP, Jq 172-75 ; (.-*. !&A..#*#2, u *'ACAJ?A 
IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO v, EF.9?J., L. 388. 
320 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %KQRANJ=J?A v, 0QbNEMQA u 1P=PQPO v, EF.9?J. - "AO u 8KH;7KN HUg?ED7KN v 
(1EPA 'JPANJAP dA H’A+A, dK?. u  QNA=QT NeCEKJ=QT v, ?KJOQHP=PEKJ AJ I=NO 2016) u :U9;DJH7B?IUI v ($. *A227, 
%7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 385) KQ u 9EDJ?D;DJ7KN v ((.-*. !&A..#*#2, u 
*'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO v, EF.9?J., L. 389), =Q JKIbNA 
dA MQ=PNA (ABNEMQA, AOEA/-?e=JEA, #QNKLA AP AIeNEMQA H=PEJA) u F;HC;JJ9AJP: 9à H’A+A: :; H;DfEH9;H B7 
9ECFHUh;DI?ED ;J B7 C?I; ;D FB79; v dQ !KdA ("8?:.). 
321 Cf. 1P=PQPO dA H’A+A, =NP. 2 u 1EfCA v, =H. 2. z 4. OQN H= HeC=HEPe dA ?AO dEOLKOEPEKJO :  !KIEPe ATe?QPEB dA 
H’A+A, .4 dA NeQJEKJ, 2 de?AIbNA 2001, *=QO=JJA (1QEOOA), =NP. 11.2 u $QPQN OP=PQP dA H’A+A v, LL. 16-17. 
322 (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO v, 
EF.9?J., L. 388 (LKQN H’QPEHEO=PEKJ dA ?A PANIA). 
323 !APPA EJOPEPQPEKJ ?=J=dEAJJA MQE dEOLKOA d’QJA b=OA FQNEdEMQA LNKLNA dALQEO H’AJPNeA AJ RECQAQN HA 5 K?PKbNA 
2005 dA O= HKE ?KJOPEPQ=JPA (Cf. *KE ?=J=dEAJJA OQN H’ACAJ?A dA deRAHKLLAIAJP e?KJKIEMQA dQ !=J=d= LKQN HAO 
NeCEKJO dQ /QebA?, *! 2005 ?D. 26, 23 FQEJ 2005) AOP LH=?eA OKQO H’=QPKNEPe dQ u C?D?IJH; :; BkAg;D9; :; 
:UL;BEFF;C;DJ U9EDEC?GK; :K C7D7:7 FEKH B;I HUg?EDI :K QKU8;9 v (*! 2005 ?D. 26, =NP. 5) dKJP H= IEOOEKJ 
?KJOEOPA à u FHECEKLE?H B; :UL;BEFF;C;DJ ;J B7 :?L;HI?f?97J?ED :; BkU9EDEC?; :;I HUg?EDI :K QKU8;9 v ( =NP. 2). 
324 !Nee AJ 1996, +KJPNe=H 'JPANJ=PEKJ=H (+') AOP QJ KNC=JEOIA O=JO bQP HQ?N=PEB EOOQ d’QJ L=NPAJ=NE=P LNERe-LQbHE? 
dKJP H= IEOOEKJ AOP dA ?KJPNEbQAN =Q deRAHKLLAIAJP e?KJKIEMQA dQ +KJPNe=H IePNKLKHEP=EJ AP d’=??NKiPNA OKJ 
N=UKJJAIAJP EJPANJ=PEKJ=H. 
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60. +=JEBAOP=PEKJ AIbHeI=PEMQA, OE H’AJ AOP, dQ LDeJKIfJA dA H= u HUgKB7J?ED 

JH7DID7J?ED7B; FH?LU; (R-)) v325, H’A+A AOP QJA u EHg7D?I7J?ED hO8H?:; 9ECFEIU; R F7H?JU :; 

H;FHUI;DJ7DJI :;I FEKLE?HI FK8B?9I ;J :;I EHg7D?I7J?EDI 9ECFEI7DJ B; CEKL;C;DJ 

EBOCF?GK; v326.  

 
'H O’=CEP dA B=dKJ AJ?KNA LHQO OLe?EBEMQA d’QJA u 7g;D9; FH?LU; ?D:UF;D:7DJ; 

?DJ;HD7J?ED7B; FEKHLK; :kKD; gEKL;HD7D9; FH?LU;/FK8B?GK; v327, PULA =OOAV JKQRA=Q 

u :k7KJEH?JU DED UJ7J?GK; IKH B7 I9VD; ?DJ;HD7J?ED7B; v328 ?KJOPEPQPEB u :kKD; fEHC; hO8H?:; 

:k7KJEH?JU R BkU9h;BB; CED:?7B; v329. 

 
61. *’KNC=JEO=PEKJ OP=PQP=ENA dA H’A+A (F 1) ?KIIA OAO EJOPNQIAJPO d’=?PEKJ (F 2) OKJP OKJP 

=QP=JP d’eHeIAJPO MQE RKJP KBBNEN à H’A+A H= LKOOEbEHEPe dA de?EdAN dAO KNEAJP=PEKJO AP JKNIAO 

MQE NeCEOOAJP H= HQPPA =JPEdKL=CA OQN HA LH=J IKJdE=H. 

F 1 -  8.(409(:054 9:(:u:(08, d, 2’A.,4c, 354d0(2, (4:0d56(.,  
  
62. 'H LAQP L=N=iPNA BKNP ?KILHATA =Q LNAIEAN =bKNd dA dePANIEJAN HA OEfCA ReNEP=bHA dA 

H’A+A, ?’AOP-à-dENA OKJ u I?Vg; HU;B v330, OEPQ=PEKJ MQE AOP LNKbHeI=PEMQA dfO HKNO MQA ?’AOP 

OKQRAJP331 HA OEfCA NeAH d’QJA BKJd=PEKJ MQE R= LANIAPPNA à H= BKEO d’=LLNe?EAN H= R=HEdEPe dA O= 

?KJOPEPQPEKJ, d’EdAJPEBEAN HA NeCEIA BEO?=H =LLHE?=bHA à ?ANP=EJO dA OAO =?PAO, KQ AJ?KNA 

                                                
325 $. !A$A%%', u *AO JKQRA=QT BKJdAIAJPO dA H= NeCQH=PEKJ PN=JOJ=PEKJ=HA LNEReA v, R"DE, 2013/1 (P. 664''), 
L. 129 : ?AHHA-?E  u 9EDIJ?JK9=JP: KD (w) 9EHFKI :; HVgB;I, 9ECFEIU :;I FH7J?GK;I ;J FHE9;IIKI 9HUUI FH?D9?F7B;C;DJ 
F7H :;I 79J;KHI FH?LUI - ;DJH;FH?I;I, (' , ;NF;HJI ?D:UF;D:7DJI, ?DIJ?JKJ?EDI :; DEHC7B?I7J?ED ;J 9ECCKD7KJUI 
UF?IJUC?GK;I. C;KN-9? ;N;H9;DJ KD FEKLE?H 7KJEDEC; :; HUgKB7J?ED, EK KD FEKLE?H :UBUgKU 9EDfUHU F7H B; :HE?J 
?DJ;HD7J?ED7B EK D7J?ED7B. %7 9HE?II7D9; HU9;DJ; :; B7 R-) H;fBVJ; B; JH7DIf;HJ FHEgH;II?f :K FEKLE?H :; HUgKB7J?ED 
:; B7 IFhVH; D7J?ED7B; R B7 IFhVH; gBE87B;, C7?I 7KII? B7 H;:?IJH?8KJ?ED :; 9; FEKLE?H :;I HUgKB7J;KHI FK8B?9I 7KN 
HUgKB7J;KHI FH?LUI. .D; fE?I C?I; ;D FB79;, B7 R-) FHE:K?J :; FHEfED:I ;ff;JI :?IJH?8KJ?fI F7HC? B;I 79J;KHI FH?LUI 
;J ;DJH; 9;KN-9? ;J B;I QJ7JI-D7J?EDI v. 
326 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 686. 
327 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 156. - 1QN H’DUbNEdEPe, 9f. JKP=IIAJP : !. 1!-22, $. !A$A%%', *. 1#,"#, (#dO.), -h; Ch7BB;Dg; Ef 
-H7DID7J?ED7B )H?L7J; R;gKB7J?ED : CED9;FJK7B 7D: CEDIJ?JKJ?ED7B D;87J;I, 5EHAU- H=?GSAHH, 2011 ; &. +3'0 
5A22 u !A**'#11 (%N=B-.APAN) AP 83+ A,1#, (.AAN), 0KQCD !KJOAJOQO =Jd 0QJJEJC !KdA, A 2DAKNU KB 
2N=JOJ=PEKJ=H .NER=PA *=S v, RCD"), 2011, L. 493 ; (.-!. %0A8, u *AO DUbNEdAO dA H= IKJdE=HEO=PEKJ. A?PAQNO, 
KbFAPO AP AOL=?AO dA H'e?KJKIEA LKHEPEMQA EJPANJ=PEKJ=HA v, RF,), 2006/5, RKH. 56, L. 765.  
328 (.-!. %0A8, u /Q=Jd HAO JKNIAO BKJP HKE : PKLKHKCEA EJPeCNeA AP LNK?AOOQO dEBBeNAJ?EeO dA H= JKNI=HEO=PEKJ 
EJPANJ=PEKJ=HA v, ÉPQdAO EJPANJ=PEKJ=HAO, RKH. 35, Jq 2, 2004, L. 233. 
329 Cf. "8?:., L. 234. 
330 !KJRAJPEKJ dA *= &=UA ?KJ?ANJ=JP H= NA?KJJ=EOO=J?A dA H= LANOKJJ=HEPe FQNEdEMQA dAO OK?EePeO, =OOK?E=PEKJO AP 
BKJd=PEKJO ePN=JCfNAO, 1AN FQEJ 1956, =NP. 2 =H. 3, =QT PANIAO dQMQAH : u 9H:7 IE9?UJU, B'7IIE9?7J?ED EK B7 fED:7J?ED ;IJ 
9EDI?:UHU; 9ECC; 7O7DJ IED I?Vg; HU;B 7K B?;K E] ;IJ UJ78B?; IED 7:C?D?IJH7J?ED 9;DJH7B; v. 
331 *= NeLKJOA eP=JP deLAJd=JPA dAO OKHQPEKJO LNe?KJEOeAO L=N HA dNKEP J=PEKJ=H d’QJ ÉP=P KQ dA OAO AJC=CAIAJPO 
EJPANJ=PEKJ=QT. 
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d’=LLNe?EAN H= ?KILePAJ?A d’QJA FQNEdE?PEKJ J=PEKJ=HA AJ ?=O dA ?KJPAOP=PEKJ dA HAQNO de?EOEKJO 

KQ d’AJC=CAIAJP dA HAQN NAOLKJO=bEHEPe ?EREHA.  

 
2KQPABKEO, EH AOP EJdeJE=bHA MQA OKJ OEfCA OP=PQP=ENA AJ PANNEPKENA OQEOOA332 dKEP LNEIAN 

LKQN HA dNKEP dQ BKJd333 =LLHE?=bHA d=JO OAO NAH=PEKJO =RA? dAO PEANO334, PKQP ?KIIA EH AOP ?ANP=EJ 

MQA HA OEfCA NeAH dA H’-NC=JEO=PEKJ EJPANJ=PEKJ=HA JKJ CKQRANJAIAJP=HA335 AJ MQAOPEKJ OA OEPQA 

O=JO =Q?QJ dKQPA à +KJPNe=H (!=J=d=), HEAQ dA OEPQ=PEKJ dA OKJ OEfCA LANI=JAJP AP d’=??QAEH dA 

OAO KNC=JAO dENECA=JPO. 

 
63. !AO MQAOPEKJO OKJP Je=JIKEJO EJdeLAJd=JPAO dA ?AHHAO NAH=PERAO à H= ?KILKOEPEKJ ?KIIA 

=QT IEOOEKJO336 dAO KNC=JAO dA H’A+A (A) MQE OKJP OKQPAJQO L=N dAO !KIEPeO KQ %NKQLAO 

d’ATLANPO (B) dAOPEJeO à HAQN BKQNJEN QJA =OOEOP=J?A d=JO HAQNO LNEOAO dA de?EOEKJ. 

A - C536590:054 ,: 3099054 d,9 58.(4,9 d, d08,c:054 d, 2’AMA 
 
64. *A !KJOAEH dA $KJd=PEKJ dA H’A+A (1) =??KIL=CJe dA OKJ !KIEPe ATe?QPEB (2) OKJP HAO 

LEHEANO =QPKQN dAOMQAHO H= CKQRANJ=J?A337 dA ?APPA BKJd=PEKJ =JPEdKL=CA AOP ?KJOPNQEPA. 

1 - L, C549,02 d, -54d(:054 
 
65. *A !KJOAEH dA BKJd=PEKJ, u ?DIJ7D9; :U9?I?EDD;BB; IKFHWC; :; B'A&A v338 ?KILNAJd à ?A 

FKQN PNAJPA-DQEP (38) IAIbNAO, OKEP dAQT (2) dA IKEJO MQA HA JKIbNA I=TEIQI LKNPe à MQ=N=JPA 

(40) L=N OAO OP=PQPO339.  

                                                
332 Cf. 1P=PQPO dA H’A+A, =NP. 18 u 'JO?NELPEKJ =Q NACEOPNA dQ ?KIIAN?A v. 
333 /QA ?A OKEP AJ I=PEfNA ?KJPN=?PQAHHA KQ deHE?PQAHHA. 
334 4. AJ ?A OAJO, bEAJ MQA HA !=J=d= J’=EP L=O H= MQ=HEPe dA L=NPEA ?KJPN=?P=JPA à ?A PATPA : !KJOAEH dA H’#QNKLA, 
!KJRAJPEKJ AQNKLeAJJA OQN H= NA?KJJ=EOO=J?A dA H= LANOKJJ=HEPe FQNEdEMQA dAO KNC=JEO=PEKJO EJPANJ=PEKJ=HAO JKJ 
CKQRANJAIAJP=HAO, 1PN=ObKQNC, 24 =RNEH 1986, 12!# Jq 124 ; JD", 1992, L. 308, ?KII. #. 0#4'**A0" (Cf. 
OLe?EBEMQAIAJP : #. 0#4'**A0", u AOOK?E=PEKJO AJ dNKEP EJPANJ=PEKJ=H LNERe v, J.-C%., DHE?J ?DJ;HD7J?ED7B, B=O?. 
526-10, JJq 79 AP 87-88). z 4. OQNPKQP : A??KNd AJPNA HA CKQRANJAIAJP dQ /QebA? AP H’ACAJ?A IKJdE=HA =JPEdKL=CA 
NAH=PEB =QT LNEREHfCAO BEO?=QT AP =QT LNeNKC=PERAO dA ?KQNPKEOEA ?KJOAJPEO à H’ACAJ?A AP à OAO AILHKUeO JKJ 
?=J=dEAJO,  (, 19 FQEJ 2002, 134fIA =JJeA, Jq 25, L. 3622 ; AP 1EPA 'JPANJAP dA H’A+A, dK?. u "e?H=N=PEKJ FQNEdEMQA 
v, 0QbNEMQA u *KE =LLHE?=bHA v, ?KJOQHP=PEKJ AJ I=NO 2016 (u -EKJ 9EDJ;DJ?;KN, B?J?g; EK JEKJ; HU9B7C7J?ED 
:U9EKB7DJ :; B'KJ?B?I7J?ED :; (w) 9OKJ: ,?J; "DJ;HD;J EK IkO H7JJ79h7DJ v MQE u I;H7 ;N9BKI?L;C;DJ IEKC?I 7K 
-H?8KD7B AH8?JH7B :K ,FEHJ R %7KI7DD;, ;D ,K?II;, ;J HUIEBK 9EDfEHCUC;DJ 7K CE:; :; B'7H8?JH7g; ;D C7J?VH; :; 
IFEHJ v). 
335 4. (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO 
OLKNPERAO v, EF.9?J., LL. 388-389. z 4. =QOOE EILHE?EPAIAJP : $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO 
HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, EF.9?J., LL. 301 O. 
336 4. LKQN QJ KNC=JECN=IIA LNKLKOeO L=N H’A+A : A+A, 0=LLKNP =JJ. d’=?P. LKQN 2016, 30 JKRAIbNA 2017, L. 
9. 
337 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %KQRANJ=J?A v, EF.9?J. 
338 1EPA 'JPANJAP dA H’A+A, dK?. u !KJOAEH dA BKJd=PEKJ v, ?KJOQHP=PEKJ AJ I=NO 2016. 
339 1P=PQPO dA H’A+A, =NP. 6 u !KJOAEH dA BKJd=PEKJ v. 



  62 

1QNPKQP, u JH7?J 97H79JUH?IJ?GK;, g7g; :; (w) 9H’: ?D:UF;D:7D9; :; BkA&A v340, HAO 

IAIbNAO341 OKJP NeL=NPEO à L=NPO eC=HAO AJPNA NALNeOAJP=JPO dQ +KQRAIAJP KHUILEMQA AP 

NALNeOAJP=JPO dAO CKQRANJAIAJPO342, HAQN u :UI?gD9=PEKJ v LKQN PNKEO (3) =JJeAO NAJKQRAH=bHAO 

O=JO HEIEP=PEKJ dA dQNeA343 eP=JP NAOLA?PERAIAJP ABBA?PQeA L=N HAQN CNKQLA d’KNECEJA.  

 
 *= .NeOEdAJ?A ?KIIA H= 4E?A-LNeOEdAJ?A dA H'A+A, BKJ?PEKJO ATAN?eAO à PEPNA 

beJeRKHA344, NAHfRAJP OAHKJ QJ OUOPfIA d’=HPANJ=J?A345, OKEP dQ +KQRAIAJP KHUILEMQA, OKEP dAO 

CKQRANJAIAJPO346, bEAJ MQA ?A LNEJ?ELA dA NKP=PEKJ JA OKEP KbHEC=PKENA MQ’=Q PANIA d’QJ OA?KJd 

I=Jd=P eRAJPQAH347. 

 
66. #J RANPQ dAO OP=PQPO dKJP H’A+A O’AOP dKPeA, OAO u 9=:JJH?8KJ?EDI v OKJP EILKNP=JPAO 

?KIIA AJ =PPAOPA OKJ KNC=JA OQLNgIA MQE dEOLKOA dA ?KILePAJ?AO PNfO H=NCAO, MQ=HEBEeAO 

d’u ?D7B?UD78B;9O: v364, dKJP H= HEOPA J’AOP =Q OQNLHQO MQ’EJdE?=PERA365. 1KJ !KJOAEH dA BKJd=PEKJ 

dEOLKOA OAQH dQ LKQRKEN dA u FHEFEI;H :; CE:?f?;H B;I IJ7JKJI v dA H’A+A AP d’AJ u :UI?gD;H 

BkEHg7D; 9h7HgU :; 9HAO: CE:?f?;H (w) v, dA ?DKEOEN HAO IAIbNAO dA H’=QPNA KNC=JA dENECA=JP dA 

H’A+A, à O=RKEN dQ u CEC?JU ;NU9KJ?f v, AP AJBEJ dA u FH;D:H; JEKJ; :U9?I?ED H;B7J?L; R 

Bk79GK?I?J?ED (w), EK Bk7B?UD7J?ED (w) :k?CC;K8B;I v366. 

 

                                                
340 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 156, NAI=NMQA R=H=JP d’=EHHAQNO LKQN HAO dAQT u EHg7D;I :; :?H;9J?ED v dA H’A+A. 
341 "KJP H= ?KILKOEPEKJ AOP IEOA à FKQN dALQEO 2002 à H’K??=OEKJ dA ?D=MQA N=LLKNP =JJQAH dA H’A+A. 
342 Cf.!. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 156. 
343 1P=PQPO dA H’A+A, =NP. 6 u !KJOAEH dA BKJd=PEKJ v. 
344 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %KQRANJ=J?A v, EF.9?J. 
345 3JA PAHHA u 7BJ;HD7D9; :; I7 FHUI?:;D9; v, PKQP ?KIIA d’=EHHAQNO u :; I7 L?9;-FHUI?:;D9; v ?KJOPEPQ=JP H= 
LNAIEfNA ?=N=?PeNEOPEMQA RAJ=JP u 9EDfEHJ;9N: Bk?D:UF;D:7D9; :; BkAg;D9; v (!. "3"-%,-,, ÉPQdA 14 u 
!KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., LL. 156-157), =OOEOA OQN u B7 
9ECFEI?J?ED F7H?J7?H; :; I;I EHg7D;I :; :?H;9J?ED v ( L. 156). 
346 Cf. 1P=PQPO dA H’A+A, =NP. 7 u -NC=JEO=PEKJ dQ !KJOAEH dA BKJd=PEKJ v, =H. 2. 
347 Cf. ?8?:. - x PEPNA d’ATAILHA, H= .NeOEdAJ?A dA H’A+A eP=EP =OOQNeA dALQEO O= ?Ne=PEKJ L=N 0E?D=Nd .-3,", 
NALNeOAJP=JP HA +KQRAIAJP KHUILEMQA. !A dANJEAN = AJ ABBAP ePe JKIIe LKQN H= LNAIEfNA BKEO à ?A LKOPA AJ 
JKRAIbNA 1999, =R=JP d’ABBA?PQAN dAQT JKQRA=QT I=Jd=PO, HA !KJOAEH dA BKJd=PEKJ =U=JP de?Ede dA HQE NAJKQRAHAN 
O= ?KJBE=J?A =QOOE bEAJ AJ 2001 MQ’AJ 2004. 1AO BKJ?PEKJO KJP LNEO BEJ à ?KILPAN dQ 31 de?AIbNA 2007 LKQN H=EOOAN 
LH=?A à QJ NALNeOAJP=JP dAO =QPKNEPeO LQbHEMQAO (Cf. !KI. LNAOOA A+A, dQ 23 JKRAIbNA 2007, u *A BQPQN LNeOEdAJP 
dA H’A+A, H’&KJKN=bHA (KDJ $A&#7, à +KJPNe=H LKQN dAQT FKQNO dA NeQJEKJO =RA? H’eMQELA dA H’ACAJ?A AP dA 
dEO?QOOEKJO OQN HAO OPN=PeCEAO =JPEdKL=CA BQPQNAO v). (QOMQ’à BEJ 2013 AJ KQPNA, H= .NeOEdAJ?A AP H= 4E?A-LNeOEdAJ?A 
dA ?APPA EJOPEPQPEKJ eP=EAJP =OOQNeAO NAOLA?PERAIAJP L=N ?A dANJEAN AP HA LNKBAOOAQN ANJA *(3,%/4'12, .NeOEdAJP 
dA H= !KIIEOOEKJ IedE?=HA dQ !'-, AP NALNeOAJP=JP HA +KQRAIAJP KHUILEMQA. 
364 1P=PQPO dA H’A+A, =NP. 9 u APPNEbQPEKJO dQ !KJOAEH dA BKJd=PEKJ v.  
365 *AO OP=PQPO dA H’A+A LNeRKU=JP AJ RQA d’eREPAN PKQP NEOMQA dA LNEOA dA de?EOEKJ FQNEdEMQAIAJP ?KJPAOP=bHA OQN 
HA LH=J dA H= ?KILePAJ?A MQA u 9H:;I FEKLE?HI :K CEDI;?B :; fED:7J?ED IEDJ :UJ;HC?DUI, R BkUg7H: :; B7 fED:7J?ED, 
F7H B7 BE?, B;I FHUI;DJI IJ7JKJI, ;J JEKI 7KJH;I HVgB;C;DJI ;J :U9?I?EDI :K CEDI;?B :; fED:7J?ED v (Cf. ?8?:.).  
366  "8?:., LPO. 1 à 4. 
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#J KQPNA, u 9d:7DI B; 97:H; :; I;I 7JJH?8KJ?EDI FHU9U:;CC;DJ UDKCUHU;I, B; CEDI;?B :; 

fED:7J?ED :E?J 799ECFB?H 9;HJ7?D;I C?II?EDI E8B?g7JE?H;I v367 dKJP MQAHMQAO-QJAO, ?A MQE REAJP 

=LLQUAN HAQN EILKNP=J?A, OKJP ?KILNEOAO d=JO H’eJQIeN=PEKJ LNe?edAJPA. 'H OAN= PN=EPe AJ 

H’K??QNNAJ?A dA H= u :UI?gD9=PEKJ: 9d:;I C;C8H;I :K CEC?JU ;NU9KJ?f v368. 'H AOP L=N =EHHAQNO 

MQAOPEKJ dA u Bk?D:UF;D:7D9; (w) ;J 9dA: (w) B7 JH7DIF7H;D9; :; JEKJ;I 9H:;I 79J?L?JUI v dA 

H’A+A =QTMQAHHAO HA !KJOAEH dA BKJd=PEKJ dKEP u 9R:;?BB;H v369, =PPNEbQPO C=CAO dA H= HeCEPEIEPe 

dA OKJ =?PEKJ AP dKJP HA deB=QP ?KJdQEN=EP à H’EJ=LLHE?=PEKJ KQ =LLHE?=PEKJ deBA?PQAQOA L=N OAO 

dAOPEJ=P=ENAO dAO NfCHAO EOOQAO dQ !+A. 

 
67. *A !KJOAEH dA BKJd=PEKJ AOP AJOQEPA ?D=NCe, PKQP à H= BKEO, d’edE?PAN H’AJOAIbHA dAO NfCHAO 

LNKLNAO =Q BKJ?PEKJJAIAJP EJPANJA dA ?D=?QJ dAO KNC=JAO dA H’A+A, KNC=JAO ?KHHA?PEBO KQ 

LANOKJJAO LDUOEMQAO =U=JP LKQN IEOOEKJ dA H= u H;FHUI;DP9AN: v KQ d’=OOQIAN O= u g;IJ?ED v, 

JKP=IIAJP BEJ=J?EfNA, =EJOE MQA dA u IKHL;?BB;H v HAQN =?PEREPe370. 

 
1= dANJEfNA IEOOEKJ OAN= à H= BKEO dK?QIAJP=ENA AP NAH=PERA à H= PAJQA dAO ?KILPAO dA 

H’A+A, ?KILePAJ?AO eC=HAIAJP HEeAO =Q bAOKEJ dA PN=JOL=NAJ?A dA OKJ =?PEKJ MQE AOP 

?KJOQbOP=JPEAH à H= HeCEPEIEPe dA OKJ =?PEKJ. *A !KJOAEH dA BKJd=PEKJ dARN= =EJOE, =QT PANIAO dA 

OAO OP=PQPO, u L;?BB;H R B7 J;DK; HUgKB?VH; :;I FHE9VI-L;H87KN 9dA OAO NeQJEKJO: v371 =EJOE MQA 

u :;I :?ffUH;DJI H;g?IJH;I :; B7 fED:7J?ED v372, I=EO AJ?KNA u FK8B?;H 9h7GK; 7DDU; ;D B7DgK; 

fH7DT7?I; ;J (w) 7DgB7?I; KD H7FFEHJ (w) 9d’: 79J?L?JU v =U=JP PN=EP à u IED 9ECFJ; :; F;HJ;I ;J 

FHEf?JI ;J IED 8?B7D 9EDfEHCUC;DJ 7KN ;N?g;D9;I BUg7B;I ;D B7 C7J?VH; v373 LNeRQAO L=N HA dNKEP 

OQEOOA. 

 
68. *A OP=PQP, H= ?KILKOEPEKJ AP HAO IEOOEKJO dQ !KJOAEH dA BKJd=PEKJ eP=JP deBEJEO, EH 

?KJREAJP I=EJPAJ=JP d’eRKMQAN HAO ?=N=?PeNEOPEMQAO AP ?KILePAJ?AO dA H’=QPNA KNC=JA dA 

dENA?PEKJ dA H’A+A, AJ H= LANOKJJA dA OKJ !KIEPe ATe?QPEB. 

 

                                                
367 (.-!. *A.-3 *#, u +KQRAIAJP KHUILEMQA v, EF.9?J., Jq 118-220. 
368 Cf.  1P=PQPO dA H’A+A, =NP. 9 u APPNEbQPEKJO dQ !KJOAEH dA BKJd=PEKJ v, LP. 3 ; AP =NP. 10 u -bHEC=PEKJO dQ !KJOAEH 
dA BKJd=PEKJ v, LP. 3. 
369 "8?:., LP. 1. 
370 "8?:., LPO 2 AP 4. z 1QN H= NALNeOAJP=PEKJ dA H’A+A, 9f. "8?:., =NP. 12 u 0ALNeOAJP=PEKJ dA H= BKJd=PEKJ v. 
371  "8?:., LP. 5. 
372 (.-!. *A.-3 *#, u +KQRAIAJP KHUILEMQA v, EF.9?J., Jq 118-220. - 4. 1P=PQPO dA H’A+A, =NP. 10 
u -bHEC=PEKJO dQ !KJOAEH dA BKJd=PEKJ v, LPO. 5 AP 6. 
373 1P=PQPO dA H’A+A, =NP. 10 u -bHEC=PEKJO dQ !KJOAEH dA BKJd=PEKJ v, LP. 6. z 4. AJ?KNA OQN HAO MQAOPEKJO 
BEJ=J?EfNAO :  =NP. 13 u #TAN?E?A =JJQAH, N=LLKNP dA CAOPEKJ, bEH=J AP ?KILPA dA LANPAO AP LNKBEPO v.  
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2 - L, C530:B ,xBcu:0- 
 
69. *= dENA?PEKJ AP H= CAOPEKJ LN=PEMQA dA H'ACAJ?A, H= IEOA AJ yQRNA dA PKQPAO OAO =?PEREPeO 

=EJOE MQA H'=dIEJEOPN=PEKJ dAO BKJdO dQ !KJOAEH dA BKJd=PEKJ OKJP =OOQNeAO L=N HA !KIEPe ATe?QPEB 

OQN deHeC=PEKJ dA H’KNC=JA OQLNgIA374.  

 
!A !KIEPe ?KILPA dKQVA (12) IAIbNAO375 dKJP H= NeL=NPEPEKJ OQEP HA IgIA O?DeI= MQA 

H’EJOP=J?A OQLNgIA, à O=RKEN QJA NALNeOAJP=PEKJ à L=NPO eC=HAO dQ +KQRAIAJP KHUILEMQA AP dAO 

CKQRANJAIAJPO376. 1KJP =QPKI=PEMQAIAJP EJPeCNe L=NIE ?AO dANJEANO HAO .NeOEdAJPO AP 4E?A-

.NeOEdAJPO dA H’A+A, dET (10) LKOPAO OAQHAIAJP NAOP=JP dfO HKNO à LKQNRKEN377. 

 
u DkKD; C7D?VH; gUDUH7B;, B; CEC?JU ;NU9KJ?f 7IIKH; B;I C?II?EDI GK? D; H;BVL;DJ F7I :K 

CEDI;?B :; fED:7J?ED ;J 9;BB;I GK; 9; :;HD?;H BK? 9EDf?; v380. 'H AOP dKJ? AJ MQAHMQA OKNPA, d=JO 

QJA KLPEMQA dA I=J=CAIAJP dAO KNC=JEO=PEKJO, ?D=NCe dA IAPPNA AJ yQRNA HAO de?EOEKJO 

OPN=PeCEMQAO =dKLPeAO L=N HA !KJOAEH dA BKJd=PEKJ381. 

 
70. !ALAJd=JP, PKQP ?KIIA HA !KJOAEH dA BKJd=PEKJ, HA !KIEPe ATe?QPEB AOP =??KIL=CJe 

d=JO O= Pa?DA L=N QJ LANOKJJAH LANI=JAJP, AJ L=NPE?QHEAN L=N HA "ENA?PAQN CeJeN=H dA H’A+A. 

1AO IEOOEKJO JA OKJP PKQPABKEO L=O deBEJEAO L=N HAO OP=PQPO dA H’A+A MQE JA IAJPEKJJAJP OKJ 

"ENA?PAQN CeJeN=H MQ’=Q IKIAJP d’AJREO=CAN HAO LANOKJJAO AP/KQ KNC=JAO dA H’A+A 

OQO?ALPEbHAO dA H= NALNeOAJPAN AP dA H’AJC=CAN FQNEdEMQAIAJP383. "’=EHHAQNO, ?KJPN=ENAIAJP AJ 

LNEJ?ELA =QT LNeOEdAJPO d’=OOK?E=PEKJO KQ dENECA=JPO dA OK?EePeO, ?A IgIA "ENA?PAQN JA LKQNN= 

F=I=EO H’AJC=CAN OAQH384, L=O LHQO AJ KQPNA MQA HAO .NeOEdAJPO KQ 4E?A-.NeOEdAJPO dA H’A+A AP 

dQ !KJOAEH dA BKJd=PEKJ385. 

 

                                                
374 Cf. 1P=PQPO dA H’A+A, =NP. 11 u !KIEPe ATe?QPEB v, =H. 1. 
375 "KJP H= ?KILKOEPEKJ AOP IEOA à FKQN dALQEO 2002 à H’K??=OEKJ dA ?D=MQA N=LLKNP =JJQAH (1’=CEOO=JP L=N AT. dA 
H’=JJeA 2011, 9f. A+A, 0=LLKNP =JJ. d’=?P. LKQN 2011, d=PA dA LQbHE?=PEKJ JKJ LNe?EOeA (=JJeA 2012), L. 8). 
376 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe ATe?QPEB v, ?KJOQHP=PEKJ AJ I=NO 2016. 
377 Cf. 1P=PQPO dA H’A+A, =NP. 11 u !KIEPe ATe?QPEB v, =H. 2. 
380 (.-!. *A.-3 *#, u +KQRAIAJP KHUILEMQA v, EF.9?J., Jq 118-220. 
381 !KJ?ANJ=JP HAO IKd=HEPeO dA LNEOA dA de?EOEKJ =Q OAEJ dQ !KIEPe ATe?QPEB : 4. 1P=PQPO dA H’A+A, =NP. 11 
u !KIEPe ATe?QPEB v, =H. 3 AP 4.  
383 Cf. 1P=PQPO dA H’A+A, =NP. 12 u 0ALNeOAJP=PEKJ dA H= BKJd=PEKJ v, ?). 
384 Cf. ?8?:., EILKO=JP LKQN MQA ?A dANJEAN LQEOOA =CEN u L7B78B;C;DJ v =Q JKI dA H’ACAJ?A MQ’QJ IAIbNA dA OKJ 
!KIEPe ATe?QPEB OECJA H’=?PA MQ’EH OKQD=EPA =dKLPAN AJ O= ?KIL=CJEA. 
385 !AO dANJEANO JA LAQRAJP =dKLPAN LANOKJJAHHAIAJP QJ =?PA =Q JKI dA H’A+A (Cf. ?8?:., b)) I=EO LKQNNKJP 
?ALAJd=JP U LNK?edAN à AQT dAQT, eP=JP Je?AOO=ENAIAJP EOOQO NAOLA?PERAIAJP dQ IEHEAQ LKHEPEMQA AP dQ IKJdA 
OLKNPEB (Cf.  ?8?:., =NP. 7 u -NC=JEO=PEKJ dQ !KJOAEH dA BKJd=PEKJ v, =H. 3). 
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'H AOP EJdeJE=bHA MQA HA "ENA?PAQN CeJeN=H = AJ ?D=NCA H’u 7:C?D?IJH7J?ED v dA H’ACAJ?A386, 

IEOOEKJ ABBA?PQeA =RA? HA OKQPEAJ dA dENA?PAQNO =dIEJEOPN=PEBO ?D=?QJ ?KILePAJPO d=JO dAO 

dKI=EJAO L=NPE?QHEANO387, AP dKJP HA JKIbNA AP/KQ HAO IEOOEKJO RKJP JKP=IIAJP eRKHQAN AJ 

?KJOEdeN=PEKJ dAO KbFA?PEBO deBEJEO L=N H’ACAJ?A. 

 
71. *A !KIEPe ATe?QPEB LAQP AJ?KNA EJOPEPQAN, IEOOEKJ PNfO EILKNP=JPA MQE HQE AOP ?KJBEeA, 

dEBBeNAJPO KNC=JAO EJPANJAO à H’A+A MQE OKJP ?NeeO AJ ?KJOEdeN=PEKJ dAO =TAO LNEJ?EL=QT KQ 

IEOOEKJO LNEKNEP=ENAO =?PQAHHAO AP à RAJEN MQ’AHHA = deBEJEO AJ RQA dA PAJPAN d’eN=dEMQAN HA dKL=CA 

d=JO HA OLKNP. 

B - L,9 C530:B9 ,: G85u6,9 d’,x6,8:9 
 
72. #J ?KJBKNIEPe =RA? OAO OP=PQPO HQE LANIAPP=JP d’EJOPEPQAN OE Je?AOO=ENA dAO u 9EC?JUI 

F;HC7D;DJI v KQ u 7: hE9 v388, H’A+A ?KILPA eC=HAIAJP AJ OKJ OAEJ dAO KNC=JAO MQ=HEBEeO dA 

u 9EC?JUI EK gHEKF;I :k;NF;HJI v =U=JP RKET ?KJOQHP=PERA =QT BEJO dA HQE BKQNJEN QJA dENA?PEKJ 

PKQP ?KIIA dAO NA?KII=Jd=PEKJO d=JO HA ?=dNA dA OAO LNKCN=IIAO.  

 
!D=?QJ dA ?AO CNKQLAO RANN= OKJ LNeOEdAJP JKIIe L=N HA !KIEPe ATe?QPEB =Q OAEJ dA OAO 

IAIbNAO KQ =J?EAJO IAIbNAO KQ dA ?AQT dQ !KJOAEH dA BKJd=PEKJ389.  

 
73. *AQN ?KILKOEPEKJ AOP AJ?KNA dE?PeA L=N HA .NeOEdAJP dQ !KJOAEH dA $KJd=PEKJ =EJOE MQA 

L=N HA dENA?PAQN CeJeN=H dA H’A+A MQE RKJP dEOLKOAN d’QJA RKET ?KJOQHP=PERA à H’K??=OEKJ dA H= 

JKIEJ=PEKJ, L=N HA .NeOEdAJP dA ?D=MQA ?KIEPe, dAO KJVA (11) IAIbNAO I=TEIQI MQE HAO 

?KILKOANKJP390.  

 

                                                
386 (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO v, 
EF.9?J., L. 389.  
387 "KJP H= ?KIIQJE?=PEKJ dA H’A+A, HAO dKI=EJAO O?EAJPEBEMQAO AP IedE?=QT, KQ AJ?KNA H’D=NIKJEO=PEKJ dAO 
HeCEOH=PEKJO =JPEdKL=CA (Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u "ENA?PEKJ dA H’A+A v, ?KJOQHP=PEKJ AJ =RNEH 2016). 
#JBEJ, JKQO NAI=NMQANKJO MQA OE QJ dENA?PAQN dKEP dA B=dKJ OLe?EBEMQA O’=OOQNAN dAO u H;B7J?EDI v AJPNA H’A+A AP 
HAO $edeN=PEKJO EJPANJ=PEKJ=HAO ($') ("8?:. ; AP 1EPA 'JPANJAP dA H’A+A, dK?. u  QNA=QT NeCEKJ=QT v, EF.9?J.) KQ 
=OOK?E=PEKJO dA BedeN=PEKJO EJPANJ=PEKJ=HAO (1EPA 'JPANJAP dA H’A+A, dK?. u  QNA=QT NeCEKJ=QT v, EF.9?J.), ?APPA 
IEOOEKJ AOP PKQFKQNO ?KJBEeA =Q "ENA?PAQN dQ bQNA=Q NeCEKJ=H AQNKLeAJ dA H’A+A (Cf. ?8?:.) dKJP H= LH=?A 
OAIbHAN=EP gPNA ?KJPEJQA =Q OAEJ dAO IAIbNAO dA H= dENA?PEKJ =dIEJEOPN=PERA LANI=JAJPA dA H’A+A. 
388 1P=PQPO dA H’A+A, =NP. 11 u !KIEPe ATe?QPEB v, =H. 6. 
389 "8?:. z (QOMQ’à H= dANJEfNA IKdEBE?=PEKJ dAO 1P=PQPO dA H’A+A AJ 2014, HAO IAIbNAO dA ?AO CNKQLAO JA 
LKQR=EAJP gPNA ?DKEOEO MQA L=NIE HAO LANOKJJAO =U=JP AHHAO-IgIAO ePe IAIbNAO dQ OAQH !KJOAEH dA BKJd=PEKJ (Cf. 
!KJOAEH dA BKJd=PEKJ dA H’A+A, .4, 10 I=E 2014, =NP. 4.2 u +KdEBE?=PEKJ =QT 1P=PQPO v, LL. 8-9). 
390 "8?:. - "A I=JEfNA LNKbHeI=PEMQA, ?A MQE ?KJOPEPQA AJ ABBAP QJA OEPQ=PEKJ dA JKJ-?KJBKNIEPe =QT OP=PQPO dKJP 
H’A+A O’AOP LKQNRQA, MQA LHQOEAQNO dA OAO KNC=JAO EJPANJAO u =d DK? v ?KILPAJP QJ JKIbNA dA IAIbNAO OQLeNEAQN 
=QT 11 I=TEIQI AJREO=CeO. .=N ATAILHA, HA !KIEPe dAO OLKNPEBO AJ ?KILPA 17 =HKNO MQA H’KJ AJ ?KILPA 16 =Q OAEJ 
dQ !KIEPe ÉdQ?=PEKJ (15 LHQO QJA KbOANR=PNE?A).  
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*= dQNeA dAO I=Jd=PO dAO IAIbNAO dA ?AO ?KIEPeO AOP dA PNKEO (3) =JO, HAQN ?KILKOEPEKJ 

PAJP=JP =QP=JP MQA B=ENA OA LAQP, dA I=EJPAJEN QJA NALNeOAJP=PEREPe OAHKJ HAO NeCEKJO, HA OATA, H= 

?QHPQNA, KQ AJ?KNA H'=LL=NPAJ=J?A =Q IKQRAIAJP KHUILEMQA =EJOE MQ’=QT =QPKNEPeO LQbHEMQAO391.  

 
 AEJOE, HAO ?EJM (5) LNEJ?EL=QT KNC=JAO OQER=JPO392 OKJP NA?AJOeO : HA u CEC?JU :;I 

IFEHJ?fI v ; HA u CEC?JU Q:K97J?ED v ; HA u  HEKF; :k;NF;HJI QK;IJ?EDI UJh?GK;I v ; HA u CEC?JU 

F?D7D9; ;J A:C?D?IJH7J?ED v ; AP AJBEJ, HA u CEC?JU ,7DJU, CU:;9?D; ;J H;9h;H9h; v. 

 
74. *A !KIEPe dAO OLKNPEBO, LKQNP=JP LNAIEANO EJPeNAOOeO, J’AOP EJOPEPQe MQ’AJ 2005, H’A+A 

LNAJ=JP =HKNO ?KJO?EAJ?A dQ B=EP MQA u 9H:;I 9EDJ79JI 7L;9 B;I IFEHJ?fI ;J B;KH 9EDJH?8KJ?ED IEDJ 

KD; FH?EH?JU v393.  

 
*= IEOOEKJ dAO =PDHfPAO KHUILEMQAO AP L=N=HUILEMQAO HA ?KILKO=JP R= ?KJOEOPAN à 

NALNeOAJPAN HAQNO L=ENO =BEJ dA deBAJdNA HAQNO dNKEPO OKQO H= BKNIA dA ?KJOAEHO =REOeO LNKdECQeO 

=QT EJOP=J?AO de?EOEKJJAHHAO OQN HAO LNKCN=IIAO AP =?PEREPeO dA HQPPA ?KJPNA HA dKL=CA394.  

 
.HQO LNe?EOeIAJP, ?AO dANJEANO =QNKJP H= ?D=NCA d’=OOEOPAN H’A+A d=JO H’eH=bKN=PEKJ 

u :;I IJH7JUg?;I :; :UJ;9J?ED, C7?I 7KII? :; FHUL;DJ?ED ;J :; :?IIK7I?ED :K :EF7g; v PKQP AJ 

?KJPNEbQ=JP u R B7 I;DI?8?B?I7J?ED 7DJ?:EF7g;, R B7 FHECEJ?ED :K C;II7g; :K {FH7D9 J;K | ;J :;I 

?D?J?7J?L;I 7DJ?:EF7g; :7DI B; CED:; v395. 

 
75. *A u !KIEPe ÉdQ?=PEKJ v, MQ=JP à HQE, FKQA QJ NmHA LNEIKNdE=H d=JO H’eH=bKN=PEKJ L=N HAO 

EJOP=J?AO dENECA=JPAO dA H’A+A dAO u IJH7JUg?;I v AP u FHEgH7CC;I :kU:K97J?ED v 

=JPEdKL=CA396. 1AO IAIbNAO OANKJP AJ KQPNA OKHHE?EPeO d=JO HA ?=dNA dQ u FHE9;IIKI :; IUB;9J?ED 

:;I :?L;HI FHEj;JI :; H;9h;H9h; ;D I9?;D9;I IE9?7B;I v OQbRAJPEKJJeO L=N H'ACAJ?A397. 

 
 *’KNC=JA OQER=JP MQ=HEBEe dA u %NKQLA d'ATLANPO MQAOPEKJO ePDEMQAO v, PKQP AJ B=EO=JP 

yQRNA dA ?KJOAEH QOQAH dAO EJOP=J?AO dENECA=JPAO dA H’A+A OQN ?AO LKEJPO, R= OQNPKQP LKQRKEN 

gPNA OKHHE?EPe, u IEKL;DJ :7DI :; JHVI 9EKHJI :UB7?I v, dfO HKNO MQ’EH O’=CEN= d’eH=bKNAN KQ dA 

LNK?edAN à H= NeREOEKJ dA NfCHAO LNeOAJP=JP QJ ?=N=?PfNA u KHg;DJ v KQ u 9EDJHEL;HIU v398 

                                                
391 "8?:. 
392 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe ATe?QPEB v, EF.9?J., IAJQ dA C=Q?DA. 
393 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe dAO OLKNPEBO v, ?KJOQHP=PEKJ AJ I=NO 2016. 
394 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe dAO OLKNPEBO v, EF.9?J. 
395 "8?:. 
396 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe edQ?=PEKJ v, ?KJOQHP=PEKJ AJ I=NO 2016. 
397 "8?:. 
398 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d'ATLANPO - /QAOPEKJO ePDEMQAO v, ?KJOQHP=PEKJ AJ I=NO 2016. 
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*A u !KIEPe $EJ=J?A AP AdIEJEOPN=PEKJ v R= dA OKJ ?mPe =OOEOPAN H’=dIEJEOPN=PEKJ dA 

H’A+A =EJOE MQA OKJ !KIEPe ATe?QPEB. !A OAN= HA ?=O AJ ?A MQE ?KJ?ANJA HAO OQFAPO bQdCeP=ENAO 

KQ NAHAR=JP dQ BEJ=J?AIAJP AP dA H= LKHEPEMQA BEJ=J?EfNA AP =dIEJEOPN=PERA dA H’EJOPEPQPEKJ 

=JPEdKL=CA399. 

 
76. 'H ?KJREAJP AJBEJ dA IAJPEKJJAN HA u !KIEPe 1=JPe, IedA?EJA AP NA?DAN?DA v dKJP 

H’=IbEPEKJ =RKQeA ?KJOEOPA à DEOOAN H’A+A =Q N=JC dA u B;7:;H CED:?7B v d=JO OKJ ?D=IL dA 

?KILePAJ?AO400.  

 
!AP KNC=JA LNK?fdA à QJA RAEHHA NAH=PERA =QT eRKHQPEKJO O?EAJPEBEMQAO d=JO HA dKI=EJA 

OLKNPEB, =Ede d=JO ?APPA Pa?DA L=N dEBBeNAJPO CNKQLAO d'ATLANPO dKJP H= IEOOEKJ OAN=, JKP=IIAJP, 

d’eR=HQAN HAQN EIL=?P AJ PANIAO dA LN=PEMQA OLKNPERA O=JO dKL=CA401 AP, HA ?=O e?De=JP, d’=PPENAN 

H’=PPAJPEKJ dA H’A+A OQN H= Je?AOOEPe dA LNK?edAN à dAO NeBKNIAO HeCEOH=PERAO.  

 
*A u !KIEPe 1=JPe, IedA?EJA AP NA?DAN?DA v R= =EJOE OQLANREOAN MQ=PNA (4) JKQRA=QT 

CNKQLAO402 dKJP H’ATLANPEOA R= LKNPAN OQN H= HEOPA dAO LNKdQEPO EJPANdEPO403, HAO AQPKNEO=PEKJO 

d’QO=CA à dAO BEJO PDeN=LAQPEMQAO404, H’=??NedEP=PEKJ AP HA 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO 

H=bKN=PKENAO405, AP AJBEJ, HA dKL=CA CeJePEMQA AP ?AHHQH=ENA406.  

 

                                                
399 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe $EJ=J?A AP AdIEJEOPN=PEKJ v, ?KJOQHP=PEKJ AJ I=NO 2016. 
400 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe 1=JPe, IedA?EJA AP NA?DAN?DA v, ?KJOQHP=PEKJ AJ I=NO 2016. 
401 "8?:. 
402 "8?:. 
403 u %NKQLA d'ATLANPO *EOPA v : MQE u ;IJ H;IFEDI78B; :; fEKHD?H 7K CEC?JU ,7DJU, CU:;9?D; ;J H;9h;H9h; :;I 
9EDI;?BI, :;I H;9ECC7D:7J?EDI ;J KD; :?H;9J?ED ;D C7J?VH; :; g;IJ?ED, :; FHUF7H7J?ED ;J :; FK8B?97J?ED 7DDK;BB; 
:K ,J7D:7H: ?DJ;HD7J?ED7B FEKH B7 %?IJ; :;I ?DJ;H:?9J?EDI (w) v (1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d'ATLANPO 
*EOPA v, ?KJOQHP=PEKJ AJ I=NO 2016). 
404 u %NKQLA d'ATLANPO LKQN H'A32 v : MQE u I'7IIKH; GK; B; ,J7D:7H: ?DJ;HD7J?ED7B FEKH B'7KJEH?I7J?ED :'KI7g; R 
:;I f?DI JhUH7F;KJ?GK;I (A.-) IE?J H;IF;9JU ;J HUL?IU 7K 8;IE?D, ;D 9EDfEHC?JU 7L;9 B; CE:; CED:?7B 7DJ?:EF7g;. 
C; gHEKF; :';NF;HJI fEHCKB; Ug7B;C;DJ :;I H;9ECC7D:7J?EDI 7K CEC?JU ,7DJU, CU:;9?D; ;J H;9h;H9h; FEKH 7?:;H 
B'A&A R H;CFB?H I;I H;IFEDI78?B?JUI :7DI B; :EC7?D; :;I A.-, O 9ECFH?I ;D C7J?VH; :; FHE9;IIKI :; HUL?I?ED ;J 
:'7FF;B v (1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d'ATLANPO A32 v, ?KJOQHP=PEKJ AJ AJ I=NO 2016). 
405 u %NKQLA d'ATLANPO *=bKN=PKENAO v : MQE R= O’=OOQNAN dA H= u g;IJ?ED gBE87B; :; B'799HU:?J7J?ED ;J :; B7 HU-
799HU:?J7J?ED :;I B78EH7JE?H;I 7DJ?:EF7g; :7DI B; CED:; v PKQP AJ eP=JP u Ug7B;C;DJ H;IFEDI78B; :K ,J7D:7H: 
?DJ;HD7J?ED7B FEKH B;I B78EH7JE?H;I ;J :;I :E9KC;DJI J;9hD?GK;I 7IIE9?UI v (1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA 
d'ATLANPO *=bKN=PKENAO v, ?KJOQHP=PEKJ AJ I=NO 2016). 
406 u %NKQLA d'ATLANPO dKL=CA CeJePEMQA AP ?AHHQH=ENA v : MQE u 9EDI;?BB; B; CEC?JU ,7DJU, CU:;9?D; ;J H;9h;H9h; 
;D 9; GK? 9ED9;HD; B7 C;D79; :K :EF7g; gUDUJ?GK; ;D :UL;BEFF7DJ :;I IJH7JUg?;I :; FHUL;DJ?ED ;J :; :UJ;9J?ED :;I 
C7D?FKB7J?EDI DED JhUH7F;KJ?GK;I :; gVD;I EK :;I FHEJU?D;I :7DI B; IFEHJ v PKQP AJ ?KJPNEbQ=JP u R BkUB78EH7J?ED 
:; FEB?J?GK;I :7DI B; :EC7?D; :K JH7DIf;HJ :; gVD;I :7DI B; IFEHJ ;J R B7 IUB;9J?ED :; FHEj;JI EK :; FHEgH7CC;I 
:; H;9h;H9h; ;D gUDEC?GK; ;J ;D FHEJUEC?GK; v (1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d'ATLANPO "KL=CA 
CeJePEMQA v, ?KJOQHP=PEKJ AJ I=NO 2016). 
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77. .=N =EHHAQNO, EH OAIbHAN=EP407 MQ’QJ JKQRA=Q CNKQLA =EP NAFKEJP HAO MQ=PNA LNe?edAJPO OKQO 

H= DKQHAPPA dQ !KIEPe AJ MQAOPEKJ, MQ=HEBEe dA u %NKQLA d’ATLANPO dK?QIAJP PA?DJEMQA LKQN HAO 

=J=HUOAO OLe?EBEMQAO L=N OLKNP v408. 

 
!AHQE-?E BQP EJOPEPQe à H= OQEPA dA H’=dKLPEKJ dAO JKQRAHHAO dEOLKOEPEKJO EOOQAO dQ !+A 

dA 2015409 dAOPEJeAO à =??NKiPNA H’ABBE?=?EPe dAO ?KJPNmHAO =JPEdKL=CA, H’A+A =U=JP EJOEOPe d=JO 

HA ?=dNA dQ LNK?AOOQO dA NeREOEKJ dQ !KdA OQN H= u DU9;II?JU (w) :; HU7B?I;H :;I 7D7BOI;I ;J :;I 

i9EDJH[B;I ?DJ;BB?g;DJIj v410.  

 
*A dK?QIAJP MQE = dKJJe OKJ JKI AP AJCAJdNe H= ?Ne=PEKJ dQ JKQRA=Q %NKQLA d’ATLANPO 

=EJOE EJOPEPQe = ePe =dKLPe AJ 2014411.  

 
78. .KQN AJ PANIEJAN =RA? HAO CNKQLAO dA PN=R=EH dA H’A+A, QJ dANJEAN KNC=JA dA ?A PULA AOP 

AJ?KNA Je EH U LAQ, AJ ?D=NCA dA H= ?KJBKNIEPe412. 'JOPEPQe AJ RQA dA LNK?edAN à H= NeREOEKJ dQ 

LNK?AOOQO dA ?KJBKNIEPe =Q !KdA413, ?AHQE-?E dARN=EP LNAJdNA LH=?A, à H’EJRANOA dQ CNKQLA dA 

PN=R=EH LNe?edAJP, =QT ?mPeO dAO ?EJM LNEJ?EL=QT CNKQLAO d’ATLANPO414. 

 
'H AOP =??KIL=CJe d=JO O= Pa?DA L=N QJ u CEC?JU :; HUL?I?ED ;D C7J?VH; :; 9EDfEHC?JU v, 

                                                
407 #J H’=bOAJ?A d’EJBKNI=PEKJ OQN ?A LKEJP. 1AQHAIAJP, O= LH=?A dARN=EP gPNA ?AHHA-?E ?=N ?A CNKQLA = QJ ?D=IL dA 
?KILePAJ?AO BKNP HEe à ?AQT dQ %NKQLA PN=EP=JP dA H= *EOPA dAO LNKdQEPO EJPANdEPO ?KIIA dAO A32. 
408 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d’ATLANPO dK?QIAJP PA?DJEMQA LKQN HAO =J=HUOAO OLe?EBEMQAO L=N 
OLKNP v, ?KJOQHP=PEKJ AJ I=NO 2016. 
409 Cf. !+A (2015), =NP. 5.4 u .H=JEBE?=PEKJ dA H= NeL=NPEPEKJ dAO ?KJPNmHAO v, LP. 1. 
410 A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, L. 14 (Cf. -. ,'%%*', u !KdA 
IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, JKH?IFEHJ Jq 137, de?AIbNA 2013, L. 
24). - *’ABBE?=?EPe dAO ?KJPNmHAO dAREAJP QJ AJFAQ LNEIKNdE=H AJ N=EOKJ dA HAQN ?KoP, ?A MQE EILHEMQA QJ ?EbH=CA (4. 
OQN ?A LNKbHfIA d=JO HA OLKNP ?U?HEOPA : $. *A227, u *’3!' AP H= HQPPA =JPEdKL=CA (.APEPA HAdKJ dA IKdAOPEA LKQN 
HAO FQNEOPAO) v, ?D %. %3'**A3+É AP (.-+. (3"# (OKQO H= dEN.), /UBE ;J :HE?J : JH7DIFEHJ ;J IFEHJ, ed. $KJd=PEKJ 
4=NAJJA, ?KHH. !KHHKMQAO & #OO=EO, 2014, L. 199).   
411 Cf. "K?QIAJP=PEKJ PA?DJEMQA LKQN HAO =J=HUOAO OLe?EBEMQAO L=N OLKNP, Jq "22014A11, RANOEKJ 2.2, A+A, 15 
JKRAIbNA 2014. 
412 3J LNKCN=IIA dAO KbOANR=PAQNO EJdeLAJd=JPO (Cf. !+A (2015), AJJATA 1 u "eBEJEPEKJO v, PANIA 
u .NKCN=IIA dAO KbOANR=PAQNO EJdeLAJd=JPO v KQ : u QGK?F;9O: :kE8I;HL7J;KHI IEKI B7 IKF;HL?I?ED :; BkA&A GK? 
E8I;HL;DJ B; FHE9;IIKI :; 9EDJH[B; :K :EF7g; BEHI :; 9;HJ7?D;I C7D?f;IJ7J?EDI, fEKHD?II;DJ :;I 9EDI;?BI ;J H;D:;DJ 
9ECFJ; :; B;KHI E8I;HL7J?EDI v) AJREO=Ce L=N HA !+A O=JO PKQPABKEO MQA OAO IEOOEKJO JA B=OOAJP H’KbFAP dA 
deRAHKLLAIAJPO, AOP à H’yQRNA dALQEO H’=JJeA 2000 AP HAO (AQT -HUILEMQAO dA 1UdJAU AJ RQA d’u 7K:?J9AN: v dQN=JP 
?ANP=EJAO ?KILePEPEKJO EJPANJ=PEKJ=HAO HA u FHE9;IIKI :; 9EDJH[B; :K :EF7g; ;J :; g;IJ?ED :;I HUIKBJ7JI v dA 
H’=QPKNEPe ?KILePAJPA, H’KLeN=PEKJ OA ?KJ?HQ=JP =HKNO L=N QJ u H7FFEHJ v MQE LANIAPPN= à H’A+A dA LANBA?PEKJJAN 
OAO IePDKdAO ?KIIA OKJ LNKLNA LNK?AOOQO dA ?KJPNmHA dA H= ?KJBKNIEPe =Q !+A L=N H’AJOAIbHA dAO KNC=JEO=PEKJO 
OLKNPERAO OECJ=P=ENAO dA ?A PATPA (1EPA 'JPANJAP dA H’A+A, dK?. u .NKCN=IIA dAO KbOANR=PAQNO EJdeLAJd=JPO v, 
?KJOQHP=PEKJ AJ =RNEH 2016). z 4. L=N AT. : A+A, u .NKCN=IIA dAO KbOANR=PAQNO EJdeLAJd=JPO v, 8 F=JREAN 2016, 
=NP. 5 u !KJ?HQOEKJO =Jd 0A?KIIAJdAd JATP OPALO v, L. 4.  
413 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d’ATLANPO NeREOEKJ dA H= ?KJBKNIEPe v, ?KJOQHP=PEKJ AJ I=NO 2016. 
414 1KEP, LKQN IeIKENA : HA u CEC?JU :;I IFEHJ?fI v ; HA u CEC?JU Q:K97J?ED v ; HA u  HEKF; :k;NF;HJI QK;IJ?EDI 
UJh?GK;I v ; HA u CEC?JU F?D7D9; ;J A:C?D?IJH7J?ED v ; AP AJBEJ, HA u CEC?JU ,7DJU, CU:;9?D; ;J H;9h;H9h; v. 
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AJPEPe MQ=HEBEeA d’u KHg7D?IC; 7FEB?J?GK; ?D:UF;D:7DJ e 415 IEOOEKJJe =QT BEJO d’=OOQIAN QJA 

dKQbHA ?D=NCA.  

 
!KIIA H= deJKIEJ=PEKJ dA ?A ?KIEPe H’EJdEMQA, EH AOP PKQP d’=bKNd u ?h7HgU :; 

fEKHD?H :;I 7L?I, :;I 9EDI;?BI ;J :;I H;9ECC7D:7J?EDI 7K CEDI;?B :; fED:7J?ED :; BkA&A IKH 

JEKJ; GK;IJ?ED :; 9EDfEHC?JU e416. 

 
'H AOP AJOQEPA ?D=NCe, ?A MQE ?KJOPEPQA QJA IEOOEKJ PKQP =QOOE BKJd=IAJP=HA AP 

?KILHeIAJP=ENA dA H= LNe?edAJPA417, d :; IKHL;?BB;H B7 9EDfEHC?JU 7K CE:; CED:?7B 

7DJ?:EF7g; e418. 

 
79. .=N =EHHAQNO, O=JO MQ’QJA PAHHA L=NPE?EL=PEKJ JA OKEP AJREO=CeA L=N OAO OP=PQPO, MQ=PNA (4) 

IAIbNAO ?DKEOEO L=NIE ?AQT ?KILKO=JP H’AJOAIbHA dAO CNKQLAO d’ATLANPO eRKMQeO ?E-dAOOQO 

OANKJP LNeOAJPO AP BANKJP AJPAJdNA HAQN RKET dQN=JP HAO NeQJEKJO dQ !KIEPe ATe?QPEB dA H’A+A419 

AJ RQA JKP=IIAJP dA ?KJPNEbQAN à H= dePANIEJ=PEKJ dA OAO KNEAJP=PEKJO OPN=PeCEMQAO ?KJPAJQAO 

d=JO OAO EJOPNQIAJPO d’=?PEKJ.  

F 2 - L,9 049:8u3,4:9 d’(c:054 d, 2’A.,4c, 354d0(2, (4:0d56(., 
 
80. $KJd=PAQN dA H’A+A, HA !KIEPe EJPANJ=PEKJ=H KHUILEMQA AOP RAJQ =PPNEbQAN à ?APPA 

KNC=JEO=PEKJ u KD 97F?J7B ?D?J?7B :; 9?DG 95: C?BB?EDI :; fH7D9I IK?II;I v420, OKJ bQdCAP dA 

BKJ?PEKJJAIAJP LKQN HAO dAQT (2) LNAIEfNAO =JJeAO (2000 AP 2001), dA H’KNdNA dA 18,3 IEHHEKJO 

$ 31, eP=JP LNEO AJ ?D=NCA d=JO O= PKP=HEPe L=N HA +KQRAIAJP KHUILEMQA421.  

                                                
415 A+A, u *A !KIEPe EJdeLAJd=JP dA NeREOEKJ AJ I=PEfNA dA ?KJBKNIEPe dA H’A+A : ?KILPA NAJdQ dA H= NeQJEKJ 
d’=RNEH v, ,KQRAHHAO, 8 =RNEH 2016. - 'H AOP ?ALAJd=JP dEBBE?EHA dA MQ=HEBEAN ?APPA AJPEPe d’u 7FEB?J?GK; v dfO HKNO 
FQOPAIAJP MQ’AHHA u H;gHEKF; :;I IFU9?7B?IJ;I :; B7 9EDfEHC?JU FHEL;D7DJ :; :EC7?D;I DED B?UI 7K IFEHJ, (w) :;I 
IFEHJ?fI (w), :;I IFU9?7B?IJ;I :K IFEHJ e, C7?I ;D9EH; d :;I H;FHUI;DJ7DJI gEKL;HD;C;DJ7KN ;J :;I IFU9?7B?IJ;I :K 
IFEHJ v  ("8?:.).   
416 "8?:. - "=JO HA ?=dNA dA O= NeQJEKJ d’=RNEH 2016, ?AHQE-?E = JKP=IIAJP u 7FFHEKLU :; DEKL;BB;I FHE9U:KH;I 
H;B7J?L;I 7KN (w) 9EDIUGK;D9;I FEKH B;I I?gD7J7?H;I GK? EDJ UJU :U9B7HUI DED 9EDfEHC;I 7K CE:; v =EJOE MQ’=Q 
u HUJ78B?II;C;DJ :;I I?gD7J7?H;I :U9B7HUI DED 9EDfEHC;I 7O7DJ HUgBU B;I FHE8BVC;I GK? IK8I?IJ7?;DJ v ("8?:.). 
417 /QAH KNC=JA AJ ABBAP OAN=EP IEAQT LH=?e MQA ?AHQE ?AJOe FQCAN dA H= ?KJBKNIEPe =Q !KdA L=N OAO OECJ=P=ENAO 
LKQN LNKLKOAN dAO NeBKNIAO =Q LNK?AOOQO dA ?KJBKNIEPe. 
418 A+A, u *A !KIEPe EJdeLAJd=JP dA NeREOEKJ AJ I=PEfNA dA ?KJBKNIEPe dA H’A+A : ?KILPA NAJdQ dA H= NeQJEKJ 
d’=RNEH v, EF.9?J. 
419 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe ATe?QPEB v, EF.9?J. 
420 1P=PQPO dA H’A+A, =NP. 5 u !=LEP=H AP NAOOKQN?AO v, =H. 1. 
421 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u $EJ=J?AIAJP v, 0QbNEMQA u &EOPKNEMQA v, ?KJOQHP=PEKJ AJ I=NO 2016. 
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ALNfO ?APPA LD=OA dA deI=NN=CA, HAO OP=PQPO dA H’A+A LNeRKEAJP à ?KILPAN dQ 1AN F=JREAN 2002, 

QJ BEJ=J?AIAJP dA OAO =?PEREPeO u 7IIKHU R F7HJI Ug7B;I v L=N HA +KQRAIAJP KHUILEMQA AP HAO 

=QPKNEPeO LQbHEMQAO422.  

 
*= deBEJEPEKJ dA ?A LKOPQH=P dA NeL=NPEPEKJ eC=HEP=ENA423 dAO BEJ=J?AIAJPO dA ?APPA 

EJOPEPQPEKJ deOKNI=EO EJO?NEP d=JO HA I=NbNA dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA 

d=JO HA OLKNP dA H’3,#1!- O’AOP L=N =EHHAQNO =??KIL=CJeA =Q IgIA IKIAJP424 dA ?AHHA dA H= 

?He dA NeL=NPEPEKJ NeCEKJ=HA dAO ?KJPNEbQPEKJO dAO CKQRANJAIAJPO425. 

 
81. "ALQEO HKNO, H’A+A dEOLKOA dAO BEJ=J?AIAJPO Je?AOO=ENAO426 =Q deRAHKLLAIAJP dA OAO 

=?PEKJO EJO?NEPAO =Q OAEJ dA u LH=JO OPN=PeCEMQAO v LHQNE=JJQAHO (A) AP IEOAO AJ LN=PEMQA L=N HA 

bE=EO dAO JKNIAO =JPEdKL=CA (B). 

A - L,9 62(49 9:8(:B.07u,9 62u80(44u,29 d, 2’A.,4c, 354d0(2, (4:0d56(., 
 
82. "A OPNQ?PQNA EdAJPEMQA à ?AQT MQE =HH=EAJP OQERNA, HA LH=J OPN=PeCEMQA EJEPE=H dAOOEJe L=N 

H’A+A (1) RAJ=EP PN=?AN HAO CN=JdAO HECJAO dA OAO OPN=PeCEAO dA deRAHKLLAIAJP QHPeNEAQNAO (2) 

d=JO HA NAOLA?P dA OAO OP=PQPO427 

                                                
422 "8?:. 
423 3J PAH u f?D7D9;C;DJ F7H?J7?H; FH?LU (w) ;J FK8B?9 v ?KJOPEPQ=JP H= OA?KJdA ?=N=?PeNEOPEMQA RAJ=JP u 9EDfEHJ;9N: 
Bk?D:UF;D:7D9; :; BkAg;D9; v (ALNfO u Bk7BJ;HD7D9; :; I7 FHUI?:;D9; v) : !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO 
OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., LL. 156-157. - !APPA NfCHA J’= LQ RKEN HA FKQN 
MQ’à H= OQEPA dA H= PAJQA dQ 1KIIAP EJPANJ=PEKJ=H OQN HA dKL=CA d=JO HA OLKNP dA 1UdJAU (1KIIAP EJPANJ=PEKJ=H OQN 
HA dKL=CA OLKNPEB, 1UdJAU (AQOPN=HEA), 14-17 ,KRAIbNA 1999. - *AO NeOQHP=PO dA ?A OKIIAP OKJP ?KILNEO d=JO QJ 
dK?QIAJP MQ=HEBEe dA u !KIIQJEMQe dA 1UdJAU v =EJOE MQA OAO =LLAJdE?AO 1 AP 2 MQE BQNAJP AJPeNEJeO à ?APPA 
K??=OEKJ (Cf. 1KIIAP EJPANJ=PEKJ=H OQN HA dKL=CA OLKNPEB, !KIIQJEMQe, 17 ,KRAIbNA 1999), NeQJEKJ MQE = AJ 
ABBAP debKQ?De OQN H’AJC=CAIAJP dAO L=NPE?EL=JPO dA LNK?edAN à H’EJOPEPQPEKJ d’QJ %NKQLA ?KJOQHP=PEB 
EJPANCKQRANJAIAJP=H EJPANJ=PEKJ=H dA HQPPA ?KJPNA HA dKL=CA d=JO HA OLKNP (%!''!*"1), u CU97D?IC; ?DJUH?C7?H; v 
(dKJP HA I=Jd=P ?KJOEOP=EP JKP=IIAJP à u I'7IIKH;H GK; B7 H;FHUI;DJ7J?ED :;I gEKL;HD;C;DJI ;IJ ;ff;9J?L; 7K I;?D 
:; B'A&A v) MQE AOP à H’KNECEJA dA ?A Ie?=JEOIA (Cf. %!''!*"1, 2fIA NeQJEKJ, "e?H=N=PEKJ d'-OHK LKQN H= HQPPA 
?KJPNA HA dKL=CA d=JO HA OLKNP, 16 JKRAIbNA 2000, =NP. 3. 1). - 4. L=N H= OQEPA : A+A, "e?H=N=PEKJ dA !KLAJD=CQA, 
2fIA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, EF.9?J., =NP. 3.2.2).  
424 *A LNEJ?ELA IgIA d’QJA PAH IKdA dA BEJ=J?AIAJP eP=JP =?MQEO dALQEO HA u !KIIQJEMQe dA 1UdJAU v (Cf. 
*’ALLAJdE?A 2 dA ?A PATPA). 
425 !APPA u fEHCKB; v dA BEJ=J?AIAJP R= NALKOAN OQN H’=??KNd PNKQRe L=N HAO CKQRANJAIAJPO IAIbNAO dQ 
%!''!*"1, BKNI=HEOe d=JO H= "e?H=N=PEKJ dQ !=L AJ 2001. #HHA u (w) FHULE?J GK; B;I 9EDJH?8KJ?EDI IK?L7DJ;I 
I;HEDJ F7OU;I F7H 9h7GK; HUg?ED : AfH?GK; : 0.50% ; ACUH?GK;I : 29.00% ; AI?; : 20.46% ; EKHEF; : 47.50% ; 
(9U7D?; : 2.54% v (%!''!*"1, 3fIA NeQJEKJ, "e?H=N=PEKJ dQ !=L OQN H= HQPPA ?KJPNA HA dKL=CA d=JO HA OLKNP, 31 
I=E 2001, LP. 1. 1).  
426 #J RANPQ dA OAO 1P=PQPO, H'A+A u :E?J H;9;LE?H I;I 9EDJH?8KJ?EDI FEKH B'7DDU; IK?L7DJ;, B; 31 :U9;C8H; 7K FBKI 
J7H: v (1EPA 'JPANJAP dA H’A+A, dK?. u $EJ=J?AIAJP v, EF.9?J.). *AO ?KJPNEbQPEKJO NAdQAO =JJQAHHAIAJP, =EJOE MQA 
HAO ?KILPAO =QdEPeO dA H'A+A, LAQRAJP gPNA ?KJOQHPeO OQN OKJ OEPA 'JPANJAP. *’AJOAIbHA dA ?AO EJBKNI=PEKJO OA 
PNKQRA LNKLKOe =Q OAEJ dA ?D=MQA N=LLKNP =JJQAH edE?Pe L=N H’A+A. #J KQPNA, H’eP=P dAO ?KJPNEbQPEKJO =JJQAHHAO 
RANOeAO L=N HAO dEBBeNAJPO CKQRANJAIAJPO AOP PeHe?D=NCA=bHA AJ BKNI=P u LdB v OQN QJA L=CA dQ OEPA 'JPANJAP dA 
H’A+A MQE HAQN AOP dedEeA (Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KJPNEbQPEKJO v, EF.9?J.).  
427 !KIIA H’= B=EP NAI=NMQAN KLLKNPQJeIAJP +KJOEAQN (.-*. !&A..#*#2, OAO OP=PQPO H=EOOAJP =LL=N=iPNA u :;I 
8KJI JHVI L7IJ;I ;J 7C8?J?;KN v ((.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO 



  71 

1 - S:8uc:u8, ,: c54:,4u du 62(4 9:8(:B.07u, 040:0(2 
 
83. *’A+A AOP dALQEO OAO KNECEJAO CQEdeA d=JO OKJ =?PEKJ MQKPEdEAJJA L=N dAO HECJAO 

dENA?PNE?AO eJKJ?eAO d=JO QJ LH=J LHQNE=JJQAH dAOPEJe à HQE LANIAPPNA d’=LLNeDAJdAN dA I=JEfNA 

CHKb=HA HA LDeJKIfJA dA HQPPA ?KJPNA HA dKL=CA d=JO HA OLKNP428. !AP EJOPNQIAJP dAOPEJe à 

u EH?;DJ;H I7 :?H;9J?ED IJH7JUg?GK; v429 AOP ?KJdQ OQN QJ IKdfHA =QFKQNd’DQE eLNKQRe dKJP H= 

OPNQ?PQNA J’= MQA LAQ R=NEe.  

 
ALNfO =RKEN deBEJE HAO REOEKJO, IEOOEKJO AP R=HAQNO MQE HA OKQO-PAJdAJP, ?D=MQA LH=J 

NAOLA?PEB R= =EJOE LNKLKOAN QJ ?ANP=EJ JKIbNA d’KbFA?PEBO-?HeO KQ CeJeN=QT, HAO NeOQHP=PO LNe?EO 

=PPAJdQO dAR=JP gPNA =PPAEJPO CNa?A à dAO OPN=PeCEAO LNedeBEJEAO dKJP H= Ne=HEO=PEKJ LKQNN= OA 

IAOQNAN KbFA?PERAIAJP =Q IKUAJ d’EJdE?=PAQNO dA LANBKNI=J?A430.  

                                                
NAH=PEKJO EJPANJ=PEKJ=HAO OLKNPERAO v, EF.9?J., L. 385) dfO HKNO MQA ?APPA dANJEfNA O’AOP dKJJeA LKQN IEOOEKJ d=JO OKJ 
=?PA dA BKJd=PEKJ, =QOOE bEAJ : u 1. D; FHECEKLE?H ;J 9EEH:EDD;H 7K D?L;7K ?DJ;HD7J?ED7B B7 BKJJ; 9EDJH; B; :EF7g; 
:7DI B; IFEHJ IEKI JEKJ;I I;I fEHC;I, DEJ7CC;DJ F7H :;I J;IJI 7DJ?:EF7g; ;D 9ECFUJ?J?ED ;J hEHI 9ECFUJ?J?ED ; 
FEKH 9;B7, BkAg;D9; 9EEFUH;H7 7L;9 B;I EHg7D?I7J?EDI ?DJ;HgEKL;HD;C;DJ7B;I, B;I gEKL;HD;C;DJI, 9EBB;9J?L?JUI 
FK8B?GK;I ;J 7KJH;I EHg7D?IC;I FK8B?9I ;J FH?LUI I; 9EDI79H7DJ R B7 BKJJ; 9EDJH; B; :EF7g; :7DI B; IFEHJ, O 9ECFH?I 
DEJ7CC;DJ B; CEC?JU "DJ;HD7J?ED7B (BOCF?GK; (C.".(.), B;I FU:UH7J?EDI "DJ;HD7J?ED7B;I :; IFEHJI (F.".), B;I 
CEC?JUI '7J?ED7KN (BOCF?GK;I (C.'.(), ;J B;I 7JhBVJ;I ; ;BB; H;9K;?BB;H7 :; JEKI 9;KN-9? Bk;Dg7g;C;DJ CEH7B ;J 
FEB?J?GK; :; IK?LH; I;I H;9ECC7D:7J?EDI ; 2. D; H;DfEH9;H, 7K D?L;7K ?DJ;HD7J?ED7B, B;I FH?D9?F;I UJh?GK;I FEKH B7 
FH7J?GK; :K IFEHJ I7DI :EF7g; ;J :; 9EDJH?8K;H R B7 FHEJ;9J?ED :; B7 I7DJU :;I 7JhBVJ;I ; 3. DkUJ78B?H, 7:7FJ;H, 
CE:?f?;H ;J J;D?H R jEKH, R Bk?DJ;DJ?ED :; JEKI B;I EHg7D?IC;I FK8B?9I ;J FH?LUI 9ED9;HDUI, ;DJH; 7KJH;I B; C.".(, B;I 
F.". ;J B;I C.'.(, B7 B?IJ; :;I IK8IJ7D9;I ;J CUJhE:;I FHEh?8U;I :7DI B7 FH7J?GK; :K IFEHJ ; BkAg;D9; FK8B?;H7 9;JJ; 
B?IJ; 7K CE?DI KD; fE?I F7H 7D, 7L;9 ;ff;J 7K FH;C?;H j7DL?;H :; 9h7GK; 7DDU;, EK R JEKJ; 7KJH; :7J; f?NU; F7H 
BkAg;D9; I? B7 B?IJ; ;IJ CE:?f?U; ;D 9EKHI :k7DDU; ; 4. D; f7LEH?I;H, IEKJ;D?H, 9EEH:EDD;H ;J ;DJH;FH;D:H; BEHIGK; 
9k;IJ DU9;II7?H;, ;D FB;?D; 9EEFUH7J?ED 7L;9 B;I EHg7D?IC;I FK8B?9I ;J FH?LUI 9ED9;HDUI, BkEHg7D?I7J?ED :; 
9EDJH[B;I hEHI 9ECFUJ?J?ED I7DI FHU7L?I ; 5. DkUB78EH;H, h7HCED?I;H ;J KD?f?;H :;I DEHC;I ;J FHE9U:KH;I 
I9?;DJ?f?GK;I EK J;9hD?GK;I ;J H;B7J?L;I 7KN FHUBVL;C;DJI ;D C7J?VH; :k7D7BOI;I ;J :kUGK?F;C;DJI, O 9ECFH?I 
BkhECEBEg7J?ED :;I B78EH7JE?H;I, ;J :; 9HU;H KD B78EH7JE?H; :; HUfUH;D9; ; 6. D; FHECEKLE?H :;I HVgB;I, FHE9U:KH;I 
:?I9?FB?D7?H;I, I7D9J?EDI ;J 7KJH;I CEO;DI EHg7D?IUI :; BKJJ; 9EDJH; B; :EF7g; :7DI B; IFEHJ ;J :; 9EDJH?8K;H R B;KH 
KD?f?97J?ED ;D J;D7DJ 9ECFJ; :;I :HE?JI :;I 7JhBVJ;I ; 7. DkUB78EH;H ;J :; :UL;BEFF;H :;I FHEgH7CC;I :kU:K97J?ED 
;J :; FHUL;DJ?ED 7DJ?:EF7g; 7K D?L;7K ?DJ;HD7J?ED7B L?I7DJ R FHECEKLE?H B7 FH7J?GK; :kKD IFEHJ I7DI :EF7g; 
9EDfEHC; 7KN FH?D9?F;I UJh?GK;I ; 8. D; FHECEKLE?H ;J 9EEH:EDD;H B7 H;9h;H9h; ;D C7J?VH; :; BKJJ; 9EDJH; B; 
:EF7g; :7DI B; IFEHJ v (1P=PQPO dA H’A+A, =NP. 4 u  QP v). 
428 !KIIA REAJP AJ =PPAOPAN H’EILKNP=JP L=JAH dA OAO =?PEREPeO, OA u 9ED9;DJH9=JP: :7DI FBKI?;KHI :EC7?D;I 
UC7D7DJ :;I H;IFEDI78?B?JUI v MQE HQE OKJP deOKNI=EO u 9EDfUHU;I (w) F7H B; CE:; CED:?7B 7DJ?:EF7g; (w), B; 
:E9KC;DJ :; 87I; fEKHD?II7DJ KD 97:H; 7KN FH7J?GK;I, HVgB;I ;J HVgB;C;DJI 7DJ?:EF7g; :;I EHg7D?I7J?EDI IFEHJ?L;I 
;J :;I 7KJEH?JUI FK8B?GK;I v (1EPA 'JPANJAP dA H’A+A, dK?. u 1PN=PeCEA v, ?KJOQHP=PEKJ AJ I=NO 2016). 
429 1EPA 'JPANJAP dA H’A+A, dK?. u .H=J OPN=PeCEMQA v, FQEHHAP 2011. 
430 ABEJ d’KBBNEN QJA REOEKJ H= LHQO ?KILHfPA AP LNe?EOA MQE OKEP dAO LH=JO OPN=PeCEMQAO dA H’A+A, EH AOP EJPeNAOO=JP 
dA LNeOAJPAN H= OPNQ?PQNA CHKb=HA dA ?AO dANJEANO PAHHA MQ’AHHA NAOOKNP dAO dK?QIAJPO dEOLKJEbHAO OQN OKJ OEPA 'JPANJAP. 
2KQP d’=bKNd, HA LH=J OPN=PeCEMQA 2004-2009 OA OPNQ?PQNA dA H= I=JEfNA OQER=JPA, AP O=JO OKII=ENA : u AL7DJ-
FHEFEI v ; u /?I?ED, C?II?ED, L7B;KHI ;J E8j;9J?fI IJH7JUg?GK;I (!AO dANJEANO JA OKJP AJ Ne=HEPe deRAHKLLeO MQA d=JO 
HA LKEJP OQER=JP MQE ?KNNAOLKJd à QJA 3fIA OKQO-L=NPEA OeL=NeA) v ; u (8j;9J?fI IJH7JUg?GK;I v (A+A, .H=J OPN=PeCEMQA 
2004-2009, 4ANOEKJ I=E 2005). .KQN HAQN L=NP, HAO LH=JO OPN=PeCEMQAO 2007-2012 AP 2011-2016 BKJP H’KbFAP d’QJA 
LNeOAJP=PEKJ bA=Q?KQL LHQO dEd=?PEMQA AP LHQO LNe?EOA. 3J OKII=ENA AOP LNeRQ ; HAO REOEKJO, IEOOEKJO AP R=HAQNO 
OKJP OeL=NeAO ?H=ENAIAJP dAO KbFA?PEBO OPN=PeCEMQAO ; ?AO dANJEANO B=EO=JP deOKNI=EO H’KbFAP d’QJ NeOQIe, AJ OQO 
d’QJA NQbNEMQA dEOPEJ?PA (Cf. A+A, .H=J OPN=PeCEMQA 2007-2012, 4ANOEKJ 4 I=E 2007 ; AP A+A, .H=J OPN=PeCEMQA 
2011-2016, 4ANOEKJ I=E 2011 : u ". AL7DJ-FHEFEI v ; u "". /?I?ED, C?II?ED ;J L7B;KHI v ; u """. RUIKCU :;I E8j;9J?fI 
IJH7JUg?GK;I v ; u "/. (8j;9J?fI IJH7JUg?GK;I v. z 4. AJ?KNA HA dANJEAN LH=J OPN=PeCEMQA AJ d=PA MQE NALNAJd ?APPA 
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 !KJdEPEKJ Je?AOO=ENA =Q ?K-BEJ=J?AIAJP dA H’A+A, HA .H=J OPN=PeCEMQA (.H=J) EJEPE=H dA 

H’A+A =JEIe L=N H= REOEKJ d’u KD CED:; GK? L7BEH?I; ;J FHEC;KJ KD IFEHJ I7DI :EF7g; v AOP 

=dKLPe dQN=JP H’ePe 2001, H= IEOOEKJ LKQNOQEREA ?KJOEOP=JP AJ u B7 FHECEJ?ED ;J B7 9EEH:?D7J?ED 

F7H BkA&A :; B7 BKJJ; 9EDJH; B; :EF7g; :7DI B; IFEHJ v431. !A dANJEAN ?KILNAJd =EJOE HAO DQEP 

(8) KbFA?PEBO CeJeN=QT OQER=JPO : 

 
u 1. lJH; KD; EHg7D?I7J?ED ?D:UF;D:7DJ; GK? 7FFB?GK; ;J :UL;BEFF; :; 8EDD;I FH7J?GK;I 

7:C?D?IJH7J?L;I, f?D7D9?VH;I ;J EFUH7J?EDD;BB;I FEKH 7IIKH;H B; IK99VI :; IED C7D:7J. 

2. lJH; KD; EHg7D?I7J?ED H;9EDDK; 9ECC; KD B;7:;H :; Bk7DJ?:EF7g; 7K DEC :K IFEHJ ;J :;I 

7JhBVJ;I. 

3. ALE?H KD 9E:; 7DJ?:EF7g; KD?L;HI;B 9EKLH7DJ JEKI B;I IFEHJI ;J JEKI B;I F7OI. 

4. ALE?H :;I HVgB;I ?DJ;HD7J?ED7B;I h7HCED?IU;I ;J :;I HVgB;C;DJI FEKH B; fED9J?EDD;C;DJ :;I 

FHEgH7CC;I 7DJ?:EF7g; D7J?ED7KN. 

5. CEEH:EDD;H KD FHEgH7CC; CED:?7B :; 9EDJH[B;I F;D:7DJ ;J hEHI B;I 9ECFUJ?J?EDI. 

6. DUL;BEFF;H :;I FHEgH7CC;I :kU:K97J?ED ;J :; FHUL;DJ?ED ?DJ;HD7J?ED7KN :;IJ?DUI R 

FHECEKLE?H B7 FH7J?GK; :kKD IFEHJ I7DI :EF7g; I;BED :;I FH?D9?F;I UJh?GK;I. 

7. EJ78B?H ;J gUH;H :;I FHEgH7CC;I :; H;9h;H9h; 9?8BUI 9ED9;HD7DJ B7 :UJ;9J?ED :K :EF7g; ;J 

B7 FHEJ;9J?ED :; B7 I7DJU :;I 7JhBVJ;I. 

8. EJ78B?H ;J C;JJH; ;D gKLH; KD FHEgH7CC; :k799HU:?J7J?ED :;I B78EH7JE?H;I v432.  

 
84. ARA? HA NA?QH dKJP EH AOP LKOOEbHA =QFKQNd’DQE dA dEOLKOAN, EH AOP EJdeJE=bHA MQA ?A 

LNKCN=IIA BQP d=JO OKJ AJOAIbHA ?KQNKJJe dA OQ??fO AJ ?A MQE ?KJ?ANJA HAO LKEJPO-?HeO dKJP 

H= IEOA AJ yQRNA ?KJdEPEKJJ=EP H’=?PEKJ BQPQNA dA H’A+A. 

 
'H AOP PKQP d’=bKNd ?ANP=EJ MQA H= NA?KJJ=EOO=J?A dA OKJ EJdeLAJd=J?A ?KIIA dA OKJ 

NmHA u IKPAQN v d=JO HA dKI=EJA =JPEdKL=CA OKJP =?MQEO dALQEO H’=dKLPEKJ dA H= !KJRAJPEKJ 

EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP dA 2005.  

 
.=NIE HAO =QPNAO LKEJPO-?HeO, H’EJOPEPQPEKJ d’QJ !KdA IKJdE=H NeCEOO=JP H= I=PEfNA 

=JPEdKL=CA AOP AJOQEPA ABBA?PERA dALQEO H’=JJeA 2003, =HKNO MQ’QJ LNAIEAN 1P=Jd=Nd EJPANJ=PEKJ=H 

                                                
OPNQ?PQNA à H’EdAJPEMQA (Cf. A+A, .H=J OPN=PeCEMQA 2015-2019, 4ANOEKJ JKRAIbNA 2014)). 3J dEOLKOEPEB dA OQERE dA 
?APPA IEOA AJ yQRNA dA H= LKHEPEMQA IKJdE=HA =JPEdKL=CA AOP =OOQNe L=N HAO OANRE?AO dA H’A+A d=JO HA ?=dNA dA H= 
LQbHE?=PEKJ dA OKJ 0=LLKNP =JJQAH MQE REAJP NAJdNA ?KILPA dAO =R=J?eAO d=JO ?APPA HQPPA AJ dKJJ=JP QJ =LANdQ dAO 
eRKHQPEKJO AJ BKJ?PEKJ dAO LNEJ?EL=QT KbFA?PEBO LKQNOQEREO. 
431 5A"A 1PN=PACE? LH=J, (QHU 2001, dK?QIAJP EJPANJA (!EPe AP PN=dQEP L=N (.-*. !&A..#*#2, u *'ACAJ?A 
IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO OLKNPERAO v, EF.9?J., L. 381). 
432 "8?:. L. 381. 
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OQN H’=??NedEP=PEKJ dAO H=bKN=PKENAO =JPEdKL=CA BQP edE?Pe dfO H’=JJeA OQER=JPA.  

 
"AO NfCHAO dA bKJJA CKQRANJ=J?A OKJP AJ?KNA KbOANReAO dALQEO H= ?Ne=PEKJ dA H’A+A 

AJ RQA d’QJA IAEHHAQNA deIK?N=PEA EJPANJA =HKNO OQNPKQP MQ’QJ AJOAIbHA dA OP=Jd=NdO, NfCHAO 

IKdfHAO, HECJAO dENA?PNE?AO, LNKPK?KHAO, AP =QPNAO dK?QIAJPO PA?DJEMQAO RENAJP HA FKQN =QT BEJO 

d’D=NIKJEO=PEKJ dAO HeCEOH=PEKJO J=PEKJ=HAO433.  

 
$QNAJP AJBEJ AJC=CeAO HAO LNAIEfNAO =?PEKJO ?KJ?NfPAO LKNP=JP OQN H’edQ?=PEKJ AP H= 

OAJOEbEHEO=PEKJ dAO =PDHfPAO =Q dKL=CA =EJOE MQA dAO LNKCN=IIAO dA NA?DAN?DA =U=JP PN=EP à H= 

dePA?PEKJ dQ dKL=CA434, =HKNO MQ’QJ .NKCN=IIA IKJdE=H =JPEdKL=CA (.+A) RAJ=EP LKQN H= 

LNAIEfNA BKEO dA RKEN HA FKQN d=JO QJ OKQ?E MQE O’=RfNAN= ?KJOP=JP d’D=NIKJEO=PEKJ dAO NfCHAO AP 

LN=PEMQAO dA HQPPA ?KJPNA HA dKL=CA.  

 
85. *’A+A OA PNKQR=EP L=N Hà-IgIA AJ ?=L=?EPe dA deRAHKLLAN HAO IKUAJO d’=?PEKJO IEO à 

O= dEOLKOEPEKJ =HH=JP H= CQEdAN RANO QJA =LLNK?DA PKQFKQNO LHQO LANBKNI=JPA dQ LDeJKIfJA dA 

dKL=CA HQE LANIAPP=JP dA O’=d=LPAN =QT Ne=HEPeO JKQRAHHAO dQ dKI=EJA PKQP AJ =BBEJ=JP OAO 

PA?DJEMQAO d’=LLNeDAJOEKJ AP dA NeLNAOOEKJ dA ?A BHe=Q. 

2 - L,9 9:8(:B.0,9 d, dBv,2566,3,4: 
 
86. *’A+A J’= PKQP d’=bKNd AQ dA ?AOOA MQA dA LNKIKQRKEN HA deRAHKLLAIAJP dA OKJ 

OUOPfIA d’KNC=JEO=PEKJ EJPANJA, P=JP =dIEJEOPN=PEB AP BEJ=J?EAN MQ’KLeN=PEKJJAH435, 

?KJBKNIeIAJP =QT NfCHAO KQ LNEJ?ELAO dA bKJJA CKQRANJ=J?A MQ’AHHA O’KbHECA=EP à =LLHEMQAN436.  

 
ABEJ d’EJOLENAN HA NAOLA?P437 PKQP AJ EJO?NER=JP OKJ =?PEKJ d=JO QJ ?=dNA EJPANJ=PEKJ=H438, 

                                                
433 x ?A OQFAP, EH J’AOP JQHHAIAJP MQAOPEKJ d’=BBENIAN MQA H’D=NIKJEO=PEKJ eP=EP ABBA?PERA, dfO HKNO MQ’AHHA JA H’AOP 
PKQFKQNO L=O =?PQAHHAIAJP, I=EO OEILHAIAJP dA dENA MQA dAO NfCHAO KJP dA B=dKJ LN=PEMQA ePe edE?PeAO à ?APPA BEJ 
d=JO HAO LNAIEfNAO =JJeAO dA H’EJOPEPQPEKJ dA H’A+A (Cf. JKP=IIAJP : (. "#+#1*#7, .. 20A A*, u "A MQAHMQAO 
?KJPN=EJPAO dQ LNK?AOOQO d’D=NIKJEO=PEKJ dAO LKHEPEMQAO =JPEdKL=CA v, -;HH7?DI & -H7L7KN, 2007/1 (Jq 12), L. 
138 ; KQ A+A, u +=C=VEJA $N=J? (AQ - &=NIKJEO=PEKJ v, $N=J? (AQ, Jq 3/2005, 12 F=JREAN 2005). 
434 5A"A 1PN=PACE? LH=J, (QHU 2001, EF.9?J. 7fIA KbFA?PEB. 
435 5A"A 1PN=PACE? LH=J, (QHU 2001, EF.9?J. 1AN KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 5fIA KbFA?PEB. 
- A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 8fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 8fIA 
KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 9fIA KbFA?PEB. 
436 Cf. L=N ATAILHA d=JO HA dKI=EJA dQ OLKNP : $EJ=H NALKNP, .H=U PDA %=IA/ "=JEOD 'JOPEPQPA BKN 1LKNPO 1PQdEAO, u 
A?PEKJ BKN %KKd %KRANJ=J?A EJ 'JPANJ=PEKJ=H 1LKNPO -NC=JEO=PEKJO v, ed. (AJO AHI, =RNEH 2013. - 4. eC=HAIAJP : 
+. +0)-,('!, %'UJ7J :; B7 gEKL;HD7D9; :;I fU:UH7J?EDI IFEHJ?L;I ;KHEFU;DD;I : ;DI;?gD;C;DJI ;J 
H;9ECC7D:7J?EDI FEKH KD; "C;?BB;KH;" gEKL;HD7D9; :K IFEHJ ;D EKHEF;, PDfOA *=QO=JJA, 2015. 
437 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 8fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 8fIA 
KbFA?PEB. 
438 A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 5fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 8fIA 
KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 8fIA KbFA?PEB. 
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AHHA OA dAR=EP =EJOE d’KbOANRAN dAO JKNIAO KQ OP=Jd=NdO dA BKJ?PEKJJAIAJP MQE =HH=EAJP NABHePAN 

HAO u C;?BB;KH;I v439 KQ u 8EDD;I FH7J?GK;I ?DJ;HD7J?ED7B;I v440, ?A MQE AOP deOKNI=EO ?DKOA B=EPA 

=Q RQ dQ dANJEAN LH=J OPN=PeCEMQA AJ d=PA441.  

 
87. 1QN HA LH=J JKNI=PEB AJOQEPA, HAO Je?AOO=ENAO EJOPEPQPEKJO442 AP LNAIEfNAO IEOAO AJ yQRNA 

dQ !KdA IKJdE=H443 AP =QPNAO JKNIAO =JPEdKL=CA444 D=NIKJEOeAO à RK?=PEKJ QJERANOAHHA445 

EILKO=EAJP dA B=dKJ EILeNEAQOA d’AJ ?KJPNmHAN H’=LLHE?=PEKJ LN=PEMQA AP NeAHHA446 L=N HAO =?PAQNO 

?KJ?ANJeO447 =BEJ u :khEDEH;H B;I :HE?JI :;I IFEHJ?fI i FHEFH;I j ;J (w) C7?DJ;D?H Bk?DJUgH?JU :K 

IFEHJ v448.  

 
!APPA OQNRAEHH=J?A dQ NAOLA?P dAO ?KJdEPEKJO dA HAQN =??NedEP=PEKJ L=N H=bKN=PKENAO 

=JPEdKL=CA449 ?KIIA dA H= ?KJBKNIEPe =Q !KdA IKJdE=H =JPEdKL=CA L=N HAO =QPKNEPeO LQbHEMQAO 

AP KNC=JEOIAO LNEReO dAR=EP O’=??KIL=CJAN L=N H= OQEPA d’QJA u 9?:EBB78EH9=PEKJ: v O=JO B=EHHA 

                                                
439 A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 5fIA KbFA?PEB. 
440 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 8fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 8fIA 
KbFA?PEB. 
441 !APPA KNC=JEO=PEKJ O’EILKO=JP bA=Q?KQL LHQO I=EJPAJ=JP OQN ?A LH=J dA u 9C:EKL;HD;H ;J EFUH;H :; B=dKJ 
;ff?979; ;J ;ff?9?;DJ;, 9EDfEHCUC;DJ 7KN L7B;KHI :; 87I; v CQEd=JP OKJ =?PEKJ (A+A, .H=J OPN=PeCEMQA 2015-2019, 
EF.9?J., 9fIA KbFA?PEB). 
442 5A"A 1PN=PACE? LH=J, (QHU 2001, EF.9?J. 3fIA KbFA?PEB. 
443 A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 1AN KbFA?PEB. 
444 5A"A 1PN=PACE? LH=J, (QHU 2001, EF.9?J., 4fIA KbFA?PEB. 
445 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 3fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 3fIA 
KbFA?PEB. 
446 A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 4fIA KbFA?PEB. 
447 A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 1AN KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 2fIA 
KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 2fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 
3fIA KbFA?PEB. - *= MQAOPEKJ dA H= u FHEJ;9J?ED :;I :HE?JI :;I IFEHJ?fI FHEFH;I v AOP IgIA dARAJQA =RA? HA LH=J 
2015-2019 u HA v PDfIA I=FAQN dA H= HQPPA =JPEdKL=CA, H’A+A O’EILKO=JP AJ ?A dKI=EJA dA u 9I:;D;H KD; IJH7JUg?; 
gBE87B; v dA deBAJOA dAO =PDHfPAO JA NA?KQN=JP L=O à dAO PA?DJEMQAO KQ OQbOP=J?AO EJPANdEPAO (A+A, .H=J OPN=PeCEMQA 
2015-2019, EF.9?J., 1AN KbFA?PEB). 
448 A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 2fIA KbFA?PEB. - 4. AJOQEPA : A+A, .H=J OPN=PeCEMQA 2015-2019, 
EF.9?J., KbFA?PEBO Jq 2 AP 3.  
449 Cf. A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 8fIA KbFA?PEB. - ALNfO H’=dKLPEKJ dQ 1P=Jd=Nd EJPANJ=PEKJ=H EJEPE=H 
OQN HAO H=bKN=PKENAO AP H’K?PNKE dAO LNAIEfNAO =??NedEP=PEKJO =QT KNC=JEOIAO J=PEKJ=QT. - AQ ?yQN dQ u NeOA=Q v 
=JPEdKL=CA (Cf. $. -12, +. 4A, "# )#0!&-4#, D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K 
:HE?J, EF.9?J., LL. 23 O.) BECQNAJP HAO H=bKN=PKENAO dA ?KJPNmHA dQ dKL=CA =??NedEPeO L=N H’A+A (4. AJ?KNA OQN QJ 
=QPNA u iCE:VB; ;D HUI;7Kj v : *.-+. "3-,%, u *AO OKQN?AO dQ dNKEP d'EJPANJAP : dQ IKdfHA LUN=IEd=H =Q IKdfHA 
AJ NeOA=Q v, D., 2010, L. 783) : 9f. JKP=IIAJP : A+A, u ÉPAJdNA HA NeOA=Q v, $N=J? (AQ, Jq 2/2011, 6 F=JREAN 2011), 
H’=??AJP AOP IEO =Q ?KQNO dA H’=JJeA 2007 OQN HA bAOKEJ dA HAO OQLANREOAN =BEJ MQA ?AO dANJEANO KbOANRAJP NeAHHAIAJP 
HAO JKNIAO EJPANJ=PEKJ=HAO MQ’EHO OA OKJP AJC=CeO à IAPPNA AJ yQRNA (A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 
7fIA KbFA?PEB . - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 7fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2015-2019, 
EF.9?J., 8fIA KbFA?PEB). - 4. L=N AT : A+A, u *’A+A OQOLAJd EIIedE=PAIAJP H’=??NedEP=PEKJ dQ H=bKN=PKENA dA 
+KO?KQ v, ,KQRAHHAO, 10 JKRAIbNA 2015 ; A+A, u *’A+A NeRKMQA H’=??NedEP=PEKJ dQ H=bKN=PKENA dA ?KJPNmHA 
=JPEdKL=CA dA 0EK dA (=JAENK v, ,KQRAHHAO, 27 =KoP 2013 ; KQ A+A, u *’ A+A NeRKMQA H’=??NedEP=PEKJ dQ 
H=bKN=PKENA d’AJG=N= v, ,KQRAHHAO, 28 FQEJ 2011. 
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AJPNA ?AO =?PAQNO450 d=JO HA ?D=IL ?KQRANP L=N HAO NfCHAO PN=JOJ=PEKJ=HAO =JPEdKL=CA451, AJ 

L=NPE?QHEAN d=JO ?AHQE dA H= HQPPA ?KJPNA HAO PN=BEMQ=JPO dA LNKdQEPO AP OQbOP=J?AO dKL=JPAO452. 

 
88. #J KQPNA OQN HA LH=J JKJ-NeLNAOOEB, EH =LL=N=iP MQA HA deRAHKLLAIAJP dA LNKCN=IIAO dA 

LNeRAJPEKJ, d’edQ?=PEKJ AP dA OAJOEbEHEO=PEKJ =Q dKL=CA dAIAQNA QJA LNEKNEPe453 dA H’A+A454, 

deOENAQOA dA LNKPeCAN HAO BKJdAIAJPO dA H= HQPPA ?KJPNA ?A BHe=Q.  

 
!A RKHAP dA H= HQPPA =JPEdKL=CA MQE dAI=JdA d’EJOPNQENA HAO LKLQH=PEKJO OQN HAO IeB=EPO 

dQ dKL=CA AJ PANIAO dA O=JPe LQbHEMQA455 AP d’ePDEMQA456 OLKNPERA, I=EO =QOOE OQN OAO EIL=?PO AJ 

PANIAO OK?E=QT AP FQNEdEMQAO458 REOA PKQP OLe?EBEMQAIAJP B;I FH7J?9?;DI CU:?97KN ;J 7KJH;I 

C;C8H;I :; Bk;D97:H;C;DJ :;I IFEHJ?fI, 9MQE: KJ?B?I;DJ (f) 9HAQNO: 9EDD7?II7D9;I :7DI B;KHI 

H;B7J?EDI ;J B;KH 79J?ED U:K97J?L; 7L;9 B;I IFEHJ?fI v459.  

 
#J dADKNO dAO =PDHfPAO AQT-IgIAO, ?AO ?KILKO=JPAO dA HAQN AJPKQN=CA OKJP AJ ABBAP HAO 

LNAIEANO LKQNRKUAQNO LKPAJPEAHO dA LNKdQEPO dKL=JPO, N=EOKJ LKQN H=MQAHHA ?AQT-?E OKJP 

                                                
450 u 91:EKJ9AJQO: v AJ ?AH= L=N H’A+A (A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 2fIA KbFA?PEB), MQE REAJP LKQN 
H= LNAIEfNA BKEO, AJ I=PEfNA dA u 9C:;IJ?ED :;I ?DfEHC7J?EDI ;J :;I :EDDU;I v =JPEdKL=CA, dA O’AJC=CAN à u 9B:EKHD?H 
KD 9;DJH; :k?DfEHC7J?EDI gBE87B (FB7J;fEHC; :; -") FEKH f79?B?J;H B7 BKJJ; 9EDJH; B; :EF7g; :7DI B; CED:; ;DJ?;H v 
(5fIA KbFA?PEB). - 4. =QL=N=R=JP : A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 3fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 
2011-2016, EF.9?J., 3fIA KbFA?PEB. 
451 'H J’eP=EP =HKNO LHQO OAQHAIAJP dAI=Jde =QT =QPKNEPeO AJ ?D=NCA dQ dKL=CA dA B=ENA =LLHEMQAN HAO NfCHAO, I=EO 
AJ?KNA dA L=NPE?ELAN à QJA deI=N?DA LNK=?PERA (Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u #JMQgPAO v, ?KJOQHP=PEKJ AJ =RNEH 
2016.). "=JO ?A ?=dNA, H’A+A HAO EJREP=EP AJ L=NPE?QHEAN, KbHEC=PEKJ LKOEPERA O’EH AJ AOP, à u F;HC;JJ9NA: B7 
JH7DIC?II?ED :;I FH;KL;I H;9K;?BB?;I BEHI :;I ;DGKWJ;I FH?LU;I ;J FK8B?GK;I v ABBA?PQeAO L=N HAQN AJPNAIEOA (A+A, 
.H=J OPN=PeCEMQA 2011-2016, EF.9?J., 3fIA KbFA?PEB).  
452 Cf. A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., "eRAHKLLAIAJPO dAO OPN=PeCEAO LKNP=JP OQN HA 3fIA KbFA?PEB. - 
A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., "eRAHKLLAIAJPO dAO OPN=PeCEAO LKNP=JP OQN HA 4fIA KbFA?PEB. - !A LKEJP 
AOP d’=EHHAQNO OE EILKNP=JP LKQN H’A+A MQA HAO dAQT dANJEANO LH=JO OPN=PeCEMQAO IAJPEKJJAJP H= Je?AOOEPe dA HQPPAN 
?KJPNA HA PN=BE? EJPANJ=PEKJ=H dA LNKdQEPO dKL=JPO AJ HAQN EJPNKdQ?PEKJ. 
453 4. !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 61. 
454 5A"A 1PN=PACE? LH=J, (QHU 2001, EF.9?J. 6fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 2fIA 
KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 4fIA AP 5fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, 
EF.9?J., 4fIA AP 5fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 6fIA AP 7fIA KbFA?PEB.. - Cf. A+A, u "KOOEAN 
dA LNAOOA - 1AJOEbEHEO=PEKJ dAO OLKNPEBO v, 1AN F=JREAN 2009 ; AP 1EPA 'JPANJAP dA H’A+A, dK?. u 1AJOEbEHEO=PEKJ v, 
0QbNEMQA u +KdfHA v, ?KJOQHP=PEKJ AJ =RNEH 2016, NAJRKU=JP à QJ u &E:VB; :; I;DI?8?B?I7J?ED :;I IFEHJ?fI v 
dEOLKJEbHA AJ HECJA.  
455 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 5fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 5fIA 
KbFA?PEB. 
456 5A"A 1PN=PACE? LH=J, (QHU 2001, EF.9?J. 6fIA KbFA?PEB (u FH?D9?F;I UJh?GK;I v) ; A+A, .H=J OPN=PeCEMQA 2011-
2016, EF.9?J., 5fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 3fIA KbFA?PEB (u Bk?DJUgH?JU :K IFEHJ v) ; 
A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 4fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 4fIA KbFA?PEB 
(u L7B;KHI :kKD IFEHJ i;N;CFJj EK iI7DIj :EF7g; v). - 4. AJ?KNA OQN HAO MQAOPEKJO ePDEMQAO :  . )A71#0, u *= 
LKHEPEMQA =JPEdKL=CA : QJ dEHAIIA ePDEMQA v, *AO !=DEANO dQ !AJPNA %AKNCAO !=JCQEHDAI, 1/2011, Jq 5, L. 107.  
458 A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 5fIA KbFA?PEB. 
459 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 5fIA KbFA?PEB. 
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LNEKNEP=ENAIAJP REOeO L=N HAO dEOLKOEPEKJO =JPEdKL=CA460.  

 
89. 1QN HA LH=J dA H= dePA?PEKJ dQ dKL=CA AJBEJ, H’A+A O’AJC=CA à u C;D;H v461 KQ u C;JJH; 

;D gKLH; v462 QJ AJOAIbHA dA LNKCN=IIAO dA NA?DAN?DA O?EAJPEBEMQA RKQHQ u ;ff?979; v463 AP dA 

u B7 FBKI h7KJ; GK7B?JU v464 AJ RQA dA HQPPAN ?KJPNA HA dKL=CA u R BkU9h;BB; EJPANJ=PEKJ=HA v465.  

 
.KQN ?A B=ENA, AHHA EJREP=EP à H= ?Ne=PEKJ d’QJ u HUI;7K ?DJ;HD7J?ED7B :; IFU9?7B?IJ;I v dKJP 

H= IEOOEKJ ?KJOEOPAN=EP à u E8I;HL;H ;J 7DJ?9?F;H B;I J;D:7D9;I :; B7 I9?;D9; :K :EF7g; ;J 

FHECEKLE?H 79J?L;C;DJ B; HUIKBJ7J :; H;9h;H9h;I F7H BkUB78EH7J?ED, Bk7CUB?EH7J?ED ;J 

Bk7FFB?97J?ED ;ff?979; :; CUJhE:;I :; :UJ;9J?ED v466 dAO LN=PEMQAO dKL=JPAO u 79JK;BB;I v I=EO 

OQNPKQP u UC;Hg;DJ;I v467. 

 
*AdEP NeOA=Q LAQP O’AJPAJdNA ?KIIA ?KILNAJ=JP à QJ PKQP LNAIEAN PEPNA HAO H=bKN=PKENAO 

=JPEdKL=CA L=NP=CA=JP HAQNO NA?DAN?DAO OQN HA OQFAP =QTMQAHO OA FKEJdN=EAJP HAO IAIbNAO dAO 

CNKQLAO d’ATLANPO dA H’A+A KQ dAO JKIbNAQT OUILKOEQIO MQ’AHHA KNC=JEOA468, KQPNA HAO 

dEBBeNAJPO OLe?E=HEOPAO AJ O?EAJ?AO OK?E=HAO ?KILKO=JP OKJ u 0eLANPKENA dAO ?DAN?DAQNO v469. 

 
90. *= dePANIEJ=PEKJ d’KbFA?PEBO eP=JP ABBA?PERA, H= IEOA AJ yQRNA dAO KNEAJP=PEKJO deBEJEAO 

dAI=JdA =HKNO MQA dAO NfCHAO HAO EJ?=NJAJP, ?AO dANJEfNAO eP=JP ?KJOPEPQPERAO d’QJ AJOAIbHA dA 

JKNIAO =JPEdKL=CA edE?PeAO L=N H’A+A. 

                                                
460 Cf. +. .#*2'#0, u *= NAOLKJO=bEHEPe dA H’AJPKQN=CA dQ OLKNPEB d=JO H= HQPPA ?KJPNA HA dKL=CA v, C7h. :H. IFEHJ, 
Jq 26, 2011, L. 15. - 4. !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 10 u AOOK?E=PEKJ EJPANdEPA v 
(Cf. A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., LL. 13-14 ; KQ 0=LLKNP A,, 
Jq 2441, EF.9?J., LL. 24-25). 
461 A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 3fIA KbFA?PEB. 
462 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 6fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 6fIA 
KbFA?PEB. 
463 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 1AN KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 1AN 
KbFA?PEB. 
464 A+A, .H=J OPN=PeCEMQA 2004-2009, EF.9?J., 3fIA KbFA?PEB. 
465 A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 7fIA KbFA?PEB. 
466 A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 6fIA KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2015-2019, EF.9?J., 
"eRAHKLLAIAJPO dAO OPN=PeCEAO LKNP=JP OQN HA 7fIA KbFA?PEB. 
467 A+A, .H=J OPN=PeCEMQA 2007-2012, EF.9?J., 1AN KbFA?PEB. - A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., 1AN 
KbFA?PEB. 
468 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KJBeNAJ?AO O?EAJPEBEMQAO v, K?PKbNA 2009. - 1’=CEOO=JP dAO ?KHHKMQAO 
KNC=JEOeO L=N H’A+A : 9f. L=N AT. A+A, !KJBeNAJ?A EJPANJ=PEKJ=HA : *'EJdQOPNEA LD=NI=?AQPEMQA AP H= HQPPA ?KJPNA 
HA dKL=CA d=JO HA OLKNP, .=NEO, 12 JKRAIbNA 2012 ; A+A, 1UILKOEQI OQN HA dKL=CA CeJePEMQA,  AEFEJC, 5 AP 6 FQEJ 
2013 (4. 1EPA 'JPANJAP dA H’A+A, dK?. u 1UILKOEQI OQN HA dKL=CA CeJePEMQA -  AEFEJC 2013 v, ?KJOQHP=PEKJ AJ 
OALPAIbNA 2017). 
469 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u 0A?DAN?DA AJ O?EAJ?AO OK?E=HAO v, ?KJOQHP=PEKJ AJ JKRAIbNA 2014. 
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B - L,9 4583,9 (4:0d56(., Bd0c:B,9 6(8 2’A.,4c, 354d0(2, (4:0d56(., 
 

91. .=N HA PNQ?DAIAJP dA H= PA?DJEMQA ?KHH=bKN=PERA470 KQ IePDKdA dA H= JeCK?E=PEKJ471 

H’A+A edE?PA472 QJ .NKCN=IIA IKJdE=H =JPEdKL=CA (.+A)473 MQE ?KJOPEPQA AJ?KNA H’eHeIAJP 

AOOAJPEAH OQN HAMQAH O’=LLQEA HA !+A (1), JKNIA LNEReA474 dA JERA=Q QJ =LLHEMQeA à QJ dAQTEfIA 

JERA=Q =Q IKUAJ dA 1P=Jd=NdO EJPANJ=PEKJ=QT (1') AP ?KILHePeA à QJ dANJEAN JERA=Q L=N dAO 

IKdfHAO dA bKJJAO LN=PEMQAO AP HECJAO dENA?PNE?AO (2)475. 

1 - L, C5d, 354d0(2 (4:0d56(.,  
 
92. AdKLPe L=N HAO L=NPEAO LNAJ=JPAO OQER=JP HA LNEJ?ELA u =LLHEMQAN KQ ATLHEMQAN v476 ?AJOe 

AJCAJdNAN HAQN u 7:hUI?ED v477, ?AP u ?DIJHKC;DJ jKH?:?GK; :; 87I; 7K I;HL?9; :; B7 BKJJ; 

7DJ?:EF7g; v478 MQE = RQ HA FKQN AJ 2003479 =R=JP d’gPNA NeREOe480 à QJA dKQbHA NALNEOA481 OA 

OPNQ?PQNA =QPKQN dA MQ=PNA (4) L=NPEAO ?KQRN=JP H’AJOAIbHA dQ ?D=IL dQ dKL=CA DQI=EJ.  

                                                
470 Cf. L=N AT. : "KOOEAN OLe?E=H u *A dNKEP ?KHH=bKN=PEB v, AJ F7C?BB;, Jq 6/2010, LL. 253 O. 
471 Cf. L=N AT. : !. 035#2, u *= 01# JeCK?EeA : NfCHAO dQ FAQ AP ?KJPAJQO. *A ?=O d''1- 
26000 v, ,eCK?E=PEKJO, 2/2012, Jq 18, L. 93. 
472 'H AOP L=N =EHHAQNO OKQRAJP MQAOPEKJ dA u dNKEP OLKJP=Je v : 9f. .. "#3+'#0, %; :HE?J IFEDJ7DU : 9EDJH?8KJ?ED 
R B'UJK:; :;I IEKH9;I :K :HE?J, PDfOA 2KQHKQOA 1, 2000, L. 441. - 4. ?ALAJd=JP : 3. &A11, u *= FQNEOLNQdAJ?A dQ 
PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 25. 
473 "AOPEJe d R Bkh7HCED?I7J?ED EFJ?C7B; :;I FHEgH7CC;I ;J :;I 8EDD;I FH7J?GK;I 7DJ?:EF7g; 7KN D?L;7KN 
D7J?ED7B ;J ?DJ;HD7J?ED7B v (!+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA 
IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQA u *A .NKCN=IIA IKJdE=H =JPEdKL=CA v). - 4. +. 12#',#0, %7 
IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H B; CED:; jKH?:?9E-
IFEHJ?f, EF.9?J., L. 173 ; KQ !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 61 O. 
474 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 389-393 (4. dA I=JEfNA 
CeJeN=HA : +. 1A00-3$, %;I DEHC;I FH?LU;I H;B7J?L;I R B7 GK7B?JU :;I FHE:K?JI. QJK:; :kKD FhUDECVD; jKH?:?GK; 
JH7DID7J?ED7B, PDfOA .=NEO '', 2012, LL. 70 O.). - 4. ?ALAJd=JP : (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA 
=JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO OLKNPERAO v, EF.9?J., L. 399. 
475 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQA u *A .NKCN=IIA IKJdE=H =JPEdKL=CA v. 
476 4. .. "#3+'#0, u *A LNEJ?ELA {=LLHEMQAN KQ ATLHEMQAN| : =LLHEMQAN H= JKNIA =QPNAIAJP ? v, R-D 9?L., 2013, 
L. 79. 
477 +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7. - 4. eC=HAIAJP : $. -1+A,, u AREO, 
dENA?PERAO, ?KdAO dA bKJJA ?KJdQEPA, NA?KII=Jd=PEKJO, deKJPKHKCEA, ePDEMQA, AP?. : NeBHATEKJ OQN H= deCN=d=PEKJ dAO 
OKQN?AO LNEReAO dQ dNKEP v, R-D 9?L., 1995, L. 509. 
478 +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H 
B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., L. 171. 
479 *A !+A EJEPE=H BQP =dKLPe HA 5 I=NO 2003 à H’K??=OEKJ dA H= OA?KJdA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO 
HA OLKNP MQE O’AOP PAJQA à !KLAJD=CQA ("=JAI=NG), =R=JP d’AJPNAN AJ RECQAQN HA 1AN F=JREAN 2004. 
480 Cf. !+A (2015), =NP. 23.7 u +KdEBE?=PEKJO dQ !KdA v. - 4. A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA 
v, $N=J? (AQ, Jq 2/2013, EF.9?J., LL. 14-15. 
481 *A !+A NeREOe AJ RECQAQN =Q 1AN F=JREAN 2009 BQP =LLNKQRe L=N HA !KJOAEH dA BKJd=PEKJ dA H’ACAJ?A IKJdE=HA 
=JPEdKL=CA MQE O’AOP PAJQ à +=dNEd (#OL=CJA) HA 17 JKRAIbNA 2007 (Cf. !KJOAEH dA BKJd=PEKJ dA H’A+A, .4, 17 
JKRAIbNA 2007). "A OKJ ?mPe, HA !+A =?PQAH AOP HA BNQEP d’QJ LNK?AOOQO dA dAQT (2) =JJeAO (2011-2013) dA PN=R=EH 
MQE = LNEO BEJ HA 15 JKRAIbNA 2013 à (KD=JJAObQNC (ABNEMQA dQ 1Qd) (Cf. !KJOAEH dA BKJd=PEKJ dA H’A+A, .4, 15 
JKRAIbNA 2013). 
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#HHAO LKNPAJP NAOLA?PERAIAJP OQN HA u CEDJH[B; :K :EF7g; v, H’u Q:K97J?ED ;J 9H=: 

H;9h;H9h; v, HAO u R[B;I ;J H;IFEDI78?B?JUI v dAO KNC=JEO=PEKJO =JPEdKL=CA =EJOE MQA OQN 

H’ u A99;FJ7J?ED, 9H=: 9EDfEHC?JU, 9HAO: CE:?f?97J?EDI ;J 9H’:?DJ;HFHUJ7J?ED v dQ !+A.  

 
!AHHAO-?E OKJP AJ?KNA LNe?edeAO d’QJA P=bHA dAO I=PEfNAO ?KIIA d’QJ LNe=IbQHA AP 

OQEREAO dA dAQT =JJATAO, LNe?EOEKJ B=EPA MQ’QJA CN=JdA L=NP dAO =NPE?HAO ?KJPAJQO =Q OAEJ dA ?AO 

dEREOEKJO dQ !+A AOP AJ KQPNA CeJeN=HAIAJP u IK?L?9A: :kKD 9ECC;DJ7?H; GK? ;D 9B7H?f?; B; 

9EDJ;DK ;J B7 fEH9; E8B?g7JE?H; v482.  

 
93. 1E HA !+A AOP u E8B?g7JE?H; v d=JO PKQPAO OAO dEOLKOEPEKJO LKQN OAO dAOPEJ=P=ENAO483 MQA 

OKJP HAO KNC=JEO=PEKJO =JPEdKL=CA, OLKNPEBO KQ =QPNAO LANOKJJAO =Q OAJO dA ?A PATPA, OKJ dACNe dA 

?KJPN=EJPA AOP AJ ABBAP R=NE=bHA OAHKJ HAO =NPE?HAO ?KJ?ANJeO. #J H’K??QNNAJ?A, EH AOP 

u IKff?I7CC;DJ FHU9?I FEKH F;HC;JJH; Bkh7HCED?I7J?ED JEJ7B; :;I GK;IJ?EDI E] BkKD?fEHC?JU ;IJ 

DU9;II7?H;, ;J IKff?I7CC;DJ gUDUH7B FEKH EffH?H KD; 9;HJ7?D; IEKFB;II; :7DI 9HAQN: 7FFB?97J?ED 

(w) v484, BKNIQH=PEKJ LKQN HA IKEJO =IbECpA AP ?KJPN=dE?PKENA d=JO H= IAOQNA Kn HA LNK?AOOQO 

d’D=NIKJEO=PEKJ JA O=QN=EP F=I=EO OA ?KJBKJdNA =RA? ?AHQE LNKLNA à H’QJEBKNIEO=PEKJ485. 

 
'H OAN= dKJ? LNe?KJEOe dA N=PP=?DAN H= LNe?EOEKJ à H’QJEBKNIEPe, =HKNO MQA H= CeJeN=HEPe KQ 

OKQLHAOOA486 OAN= =OOK?EeA à H’D=NIKJEO=PEKJ487. !ANP=EJAO dEOLKOEPEKJO dQ !+A OANKJP =EJOE 

KbHEC=PKENAIAJP IEOAO AJ yQRNA L=N HAO KNC=JEO=PEKJO OLKNPERAO OECJ=P=ENAO dA ?A PATPA AP HAO 

CKQRANJAIAJPO =U=JP N=PEBEe H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP O=JO 

                                                
482 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 427. 
483 !+A (2015), .=NPEA 1 u !KJPNmHA dQ dKL=CA v, u 'JPNKdQ?PEKJ v, =H. 2. 
484 !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ 
!KdA v, 1KQO-NQbNEMQA u *A !KdA v.  
485 Cf. OQN HA PNELPUMQA QJEBE?=PEKJ-QJEBKNIEO=PEKJ-D=NIKJEO=PEKJ : +. "#*+A1-+A027, u *= IKJdE=HEO=PEKJ 
dQ dNKEP : ?D=J?AO AP NEOMQAO v, EF.9?J., L. 43 ; KQ A. (#A++A3", .D?f?97J?ED, .D?fEHC?I7J?ED, !7HCED?I7J?ED : 
/;HI KD CE:; ;KHEFU;D :; B7 9EDIECC7J?ED, ed.  NQUH=JP,  NQTAHHAO, 1998, LL. 35 O. ; '.-$. )A+"#,, 
u &=NIKJEO=PEKJ, QJEBE?=PEKJ AP QJEBKNIEO=PEKJ. .H=EdKUAN LKQN QJ dEO?KQNO =BBEJe OQN HAO IKUAJO d’EJPeCN=PEKJ 
FQNEdEMQA v, RJ-, Jq 43-3, 2009, L. 605. 
486 4. AJ?KNA : '. &A!&#8, u  =HEOAO ?KJ?ALPQAHHAO =QPKQN dAO JKPEKJO dA {OKQN?A dQ dNKEP|, {BKN?A JKNI=PERA| 
AP {OKBP H=S | v, R;LK; ?DJ;H:?I9?FB?D7?H; :'UJK:;I jKH?:?GK;I, 2/2010, 4KHQIA 65, L. 1. 
487 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 400 O. ; KQ ?8?:., u *AO NfCHAO 
=LLHE?=bHAO =QT NAH=PEKJO OLKNPERAO PN=JOJ=PEKJ=HAO : HA NAC=Nd dA H’EJPANJ=PEKJ=HEOPA LQbHE?EOPA v, EF.9?J., LL. 83 O. 
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MQ’=Q?QJA I=NCA dA I=JyQRNA JA HAQN OKEP K?PNKUeA488 =HKNO MQA HAO =QPNAO =NPE?HAO EJ?HQO d=JO 

?A dK?QIAJP, PKQP AJ dAIAQN=JP KbHEC=PKENAO, HA OANKJP QJEMQAIAJP u :7DI B;KHI FH?D9?F;I v489.   

 
94. *AO LNAIEfNAO dA ?AO dEOLKOEPEKJO ?KJ?ANJAJP OLe?EBEMQAIAJP, I=EO JKJ L=O 

AT?HQOERAIAJP, HAO u FH?D9?F;I gUDUH7KN :; B7 HUFH;II?ED :K :EF7g; v490 edE?PeO L=N H’A+A MQE 

NAHfRAJP AJ I=FKNEPe dA H= L=NPEA EJEPE=HA dQ !+A NAH=PERA =Q u 9EDJH[B; :K :EF7g; v491. #HHAO 

u :E?L;DJ WJH; H;FH?9OAO: F7H 9h7GK; EHg7D?I7J?ED 7DJ?:EF7g; :7DI I;I FHEFH;I HVgB;I v492, 

EJ?KNLKN=PEKJ AT?HQ=JP PKQP u 9h7Dg;C;DJ :; fED: v493. 

 
#HHAO LKNPANKJP PKQP d’=bKNd LKQN HAO LHQO EILKNP=JPO OQN H= u 9d:Uf?D?J?ED 9KbFA?PERA: :K 

:EF7g; v AP =QPNAO ?=O dA u 9R:?EB7J?ED :;I HVgB;I 7DJ?:EF7g; v, ?KIIA OQN H= u 9L:H;KL; v AP H= 

u 9L:H;I9H?FJ?ED v =LLHE?=bHAO à dA PAHO B=EPO494 KQ HAO =NPE?HAO NAH=PEBO à H= u %?IJ; :;I ?DJ;H:?9J?EDI 

:; BkA&A v, MQ’EH OKEP B=EP NeBeNAJ?A à OKJ u 9e:J78B?II;C;DJ v KQ =QT u 9O:K8IJ7D9;I 

IFU9?f?U;I v495.  

 
"’QJA CN=JdA LKNPeA AJ?KNA, HAO dEOLKOEPEKJO LNKLNAO =QT u 9O:7D9J?EDI 9?KJPNA HAO: 

?D:?L?:KI v AP HAQNO u 9?:EDIUGK;D9;I FEKH B;I UGK?F;I v =QNKJP HA IgIA OP=PQP, à H’EJOP=N LKQN 

                                                
488 !KJ?ANJ=JP HAO dEBBeNAJPO =NPE?HAO AJ ?=QOA : 9f. !+A (2015), .=NPEA 1 u !KJPNmHAO =JPEdKL=CA v, 
u 'JPNKdQ?PEKJ v ; u !KIIAJP=ENA OQN H’EJPNKdQ?PEKJ dA H= L=NPEA 1 v ; AP ?8?:., =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, 
LP. 2. - 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 400-403. 
489 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 427 (Cf. eC=HAIAJP : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, 
EF.9?J., LL. 403-405). - 4. !+A (2015), .=NPEA 1 u !KJPNmHAO =JPEdKL=CA v, u 'JPNKdQ?PEKJ v, =H. 2. 
490 "8?:., L. 439.  
491 !+A (2015), .=NPEA 1 u !KJPNmHAO =JPEdKL=CA v, =NP. 1 à 17. - "EOLKOEPEKJO ?KILNAJ=JP u B;I HVgB;I ;J FH?D9?F;I 
7DJ?:EF7g; F7HJ?9KB?;HI GK; :E?L;DJ IK?LH; B;I EHg7D?I7J?EDI H;IFEDI78B;I :; Bk7:EFJ?ED, :; B7 C?I; ;D gKLH; ;J 
:; Bk7FFB?97J?ED :;I HVgB;I 7DJ?:EF7g; :7DI B;KHI 9h7CFI :; 9ECFUJ;D9;I H;IF;9J?fI v ("8?:., u 'JPNKdQ?PEKJ v, =H. 
1). 
492  "8?:., u 'JPNKdQ?PEKJ v, =H 2. 
493  "8?:., u !KIIAJP=ENA OQN H’EJPNKdQ?PEKJ dA H= L=NPEA 1 v. - 4. eC=HAIAJP LKQN H= dEOLKOEPEKJ ?KJ?ANJeA à PEPNA 
LNEJ?EL=H : !+A (2015), =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, LP. 2, =dIAPP=JP HAO OAQHAO IKdEBE?=PEKJO LQNAIAJP 
BKNIAHHAO, u B?U9AO: 9JKP=IIAJP: R B7 C;DJ?ED :K DEC :; BkEHg7D?I7J?ED, :K IFEHJ L?IU, 9KQ: :;I DKCUHEI :; I;9J?ED 
(w) v (=H. 1). 
494  =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, LP. 2, =H. 1, OA NeBeN=JP NAOLA?PERAIAJP =QT =NPE?HAO 1 à 3 AP 17 dQ !+A. 
- Cf. OQN H= NAOLKJO=bEHEPe KbFA?PERA AJ I=PEfNA dA dKL=CA : !A1, =BB. 94/129, 31A 1DKKPEJC & /QECHAU ?/ 3'2, 
OAJPAJ?A dQ 23 I=E 1995, LQbH. 'JPANJAP, 0A?. 2A1, ', L. 187 ; AP !A1, =BB. 98/208, ,., (., 7., 5. ?/ $',A, OAJPAJ?A 
dQ 22 de?AIbNA 1998, LQbH. 'JPANJAP, 0A?. 2A1, '', L. 235. 
495  1A NeBeN=JP NAOLA?PERAIAJP =QT =NPE?HAO 4.3.3 AP 4.2.2 dQ !+A. - u 92:EKJ;I B;I IK8IJ7D9;I ?DJ;H:?J;I IEDJ :;I 
IK8IJ7D9;I IFU9?f?U;I, I7Kf B;I IK8IJ7D9;I 7FF7HJ;D7DJ 7KN 9B7II;I :;I 7g;DJI 7D78EB?I7DJI ;J :;I hEHCED;I, 7?DI? 
GK; B;I IJ?CKB7DJI ;J B;I 7DJ7gED?IJ;I hEHCED7KN ;J CE:KB7J;KHI ?:;DJ?f?UI 9ECC; J;BI :7DI B7 %?IJ; :;I 
?DJ;H:?9J?EDI, (w) B7 97JUgEH?; :;I CUJhE:;I ?DJ;H:?J;I v J’eP=JP AJBEJ L=O OQO?ALPEbHA d’gPNA =LL=NAJPeA =QT 
OQbOP=J?AO AJ ?=QOA (Cf. ?8?:., =NP. 4. 2 u 1QbOP=J?AO EJPANdEPAO AP IePDKdAO EJPANdEPAO BECQN=JP d=JO H= *EOPA dAO 
EJPANdE?PEKJO v, LP. 2 u 1QbOP=J?AO OLe?EBEeAO v). *= JKQRAHHA O=J?PEKJ dA LNEJ?ELA AOP LKNPeA à MQ=PNA (4) =JJeAO dA 
OQOLAJOEKJ =Q HEAQ dA dAQT (2) =JO NAH=PERAIAJP à H’AJOAIbHA dAO OQbOP=J?AO =QPNAO (Cf. +. .#*2'#0, u *A JKQRA=Q 
!KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8).  
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PANIEJAN496 dAO =NPE?HAO LNKLNAO à H’u 9=:DDKB7J?ED 7KJEC7J?GK; :;I HUIKBJ7JI ?D:?L?:K;BI v dAO 

OLKNPEBO, =QT dEBBeNAJPAO LKOOEbEHEPeO dA NA?KQNO AJ u 9=:FF;B v dAR=JP HA 2A1 =EJOE MQ’à H= 

u 9N:;9EDD7?II7D9; :;I :U9?I?EDI v dA O=J?PEKJO497.  

 
95. *AO dEOLKOEPEKJO =QPNAO dQ !+A, ?KILNAJ=JP H’AJOAIbHA dA ?AHHAO u GK? D; IEDJ F7I 

C;DJ?EDDU;I R Bk7HJ?9B; 23.2.2 v498, BANKJP KBBE?A dA OEILHAO u FH?D9?F;I :?H;9J;KHI v499, à O=RKEN 

MQ’AHHAO dAIAQNAJP u E8B?g7JE?H;I GK7DJ R B;KH fED:, CWC; I? B;I EHg7D?I7J?EDI 7DJ?:EF7g; D; 

IEDJ F7I J;DK;I :; B;I ?DJUgH;H I7DI 9h7Dg;C;DJ :; fED: v500.  

 
#J ?KJOeMQAJ?A dA H’=IbECQjPe dA ?APPA BKNIQHA HA !+A LNKLKOA QJA u JKPE?A 

ATLHE?=PERA v LNAJ=JP H= BKNIA d’QJA ?H=OOEBE?=PEKJ dAO =NPE?HAO ?KJ?ANJeO AJ u :;KN 97JUgEH?;I v 

ATLHE?EP=JP LHQO KQ IKEJO ?H=ENAIAJP HAO LKOOEbEHEPeO dKJP dEOLKOAJP HAOdEPAO KNC=JEO=PEKJO501.  

 
96. #J LNAIEAN HEAQ, ?ANP=EJO =NPE?HAO u :Uf?D?II;DJ :;I ;N?g;D9;I GK; B;I EHg7D?I7J?EDI 

7DJ?:EF7g; :E?L;DJ H;IF;9J;H I7DI 7LE?H R B;I H;FH;D:H; E8B?g7JE?H;C;DJ :7DI B;KHI FHEFH;I 

HVgB;I v502. !AO KNC=JEO=PEKJO OANKJP dfO HKNO PAJQAO dA LNeRKEN dEBBeNAJPO PULAO dA NfCHAO =Q OAEJ 

dA HAQNO PATPAO =JPEdKL=CA PKQP AJ dAIAQN=JP HEbNAO, OKEP dA HAO U EJPeCNAN dA B=dKJ HEPPeN=HA, OKEP 

d’AJ OQERNA HAO OAQHAO u :?H;9J?L;I v PKQP AJ HAO =d=LP=JP503.  

 

                                                
496 AQ BEJ=H, EH J’U = CQfNA MQA HAO dEOLKOEPEKJO NAH=PERAO à H’u 9E:DJ;HFHUJ7J?ED :K 9E:; v, à OKJ =JJATA NAH=PERA =QT 
u 9d:Uf?D?J?EDI v =JPEdKL=CA =EJOE MQA ?AHHAO =U=JP PN=EP à H= u 9N:;JH7?J; IFEHJ?L; v, MQE JA dARN=EAJP L=O BECQNAN =Q 
OAEJ dAO u LNEJ?ELAO v =JPEdKL=CA (!+A (2015), =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, LP. 2, =H. 1 : OA NeBeN=JP =QT 
=NPE?HAO 7.11 AP 24 dQ !+A, AP à OKJ AJJATA 1). 
497 !+A (2015), =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, LP. 2, =H. 1, OA NeBeN=JP =QT =NPE?HAO 9 à 11, 13 AP 15.1 dQ 
!+A. - #J I=PEfNA EJPANJ=PEKJ=HA HA NA?KQNO =Q 2A1 AOP AJ LNEJ?ELA KbHEC=PKENA AJ LNeOAJ?A dA B=EPO =ReNeO dA 
dKL=CA dQN=JP QJA ?KILePEPEKJ dA ?A JERA=Q (Cf. !+A (2015), =NP. 13.2 u ALLAHO dAO de?EOEKJO NAH=PERAO =QT 
REKH=PEKJO dAO NfCHAO =JPEdKL=CA, ?KJOeMQAJ?AO, OQOLAJOEKJO LNKREOKENAO, NA?KJJ=EOO=J?A dAO de?EOEKJO AP 
FQNEdE?PEKJ v, LP. 1 u ALLAHO NAH=PEBO à dAO OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H KQ à dAO I=JEBAOP=PEKJO EJPANJ=PEKJ=HAO v), 
HA PN=EPAIAJP dA ?AO =BB=ENAO NAHAR=JP AJ KQPNA dA H= LNK?edQNA d’u =LLAH v KNC=JEOeA dAR=JP ?APPA EJOP=J?A =NbEPN=HA 
(Cf. !. =Nb. 1LKNP, =NP. 0-47.). - *’A+A dEOLKOA AJ?KNA d’QJ u FEKLE?H :; IKHL;?BB7D9; FHEJ;9J;KH :K 9E:; 
CED:?7B v dKJP HA u fED:;C;DJ v OA PNKQRA LNe?EOeIAJP d=JO H= B=?QHPe MQE HQE AOP KBBANPA AJ RANPQ dQ !+A dA B=ENA 
=LLAH (Cf. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., L. 162) dA PKQPA de?EOEKJ =JPEdKL=CA dAR=JP HA 2A1, O=QB AT?ALPEKJ (Cf. !. ?ER. =NP. 2060 =H. 1. - 4. +. 
.#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 117). 
498  "8?:., u !KIIAJP=ENA OQN H’EJPNKdQ?PEKJ dA H= L=NPEA 1 v.  
499  "8?:., .=NPEA 1 u !KJPNmHAO =JPEdKL=CA v, u 'JPNKdQ?PEKJ v, =H. 2. 
500  "8?:., u !KIIAJP=ENA OQN H’EJPNKdQ?PEKJ dA H= L=NPEA 1 v. 
501 "8?:. 
502  "8?:., =H. 2. 
503  "8?:., u !KIIAJP=ENA OQN H’EJPNKdQ?PEKJ dA H= L=NPEA 1 v. - x PEPNA d’ATAILHA, HA !+A EJdEMQA L=N =EHHAQNO MQA 
OE u 9h7GK; EHg7D?I7J?ED 7DJ?:EF7g; :E?J FHULE?H ;J HU7B?I;H :;I 9EDJH[B;I ;D 7FFB?97J?ED :; Bk7HJ?9B; 5 (w) 9;I 
:?H;9J?L;I FEKH BkEHg7D?I7J?ED 7DJ?:EF7g; DkEDJ F7I 8;IE?D :kWJH; H;FHE:K?J;I :7DI B;I HVgB;I :; BkEHg7D?I7J?ED 
7DJ?:EF7g; 9ED9;HDU; v ("8?:.). 
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#J OA?KJd HEAQ, HAO KNC=JEO=PEKJO =JPEdKL=CA OA RANNKJP K?PNKUAN QJ IEJEIQI dA u 

IEKFB;II; :7DI B; B?8;BBU v504 dA dEBBeNAJPAO dEOLKOEPEKJO, u E8B?g7JE?H;I IKH B; fED:, C7?I 9HAQN: 

799EH:7DJ (w) KD; 9;HJ7?D; B7J?JK:; GK7DJ R B7 C?I; ;D gKLH; :;I FH?D9?F;I UDED9UI v505 L=N 

?AO dANJEfNAO506.  

 
97. AQ NAC=Nd dA H= CeJeN=HEPe dKQbHeA d’QJA ?KILHATEPe EJPNEJOfMQA AP ATPNEJOfMQA dAO 

JKNIAO EJ?HQOAO d=JO HA !+A, dAO dK?QIAJPO LNAJ=JP H= BKNIA dA 1P=Jd=NdO EJPANJ=PEKJ=QT 

(1') KQ IKdfHAO dA bKJJAO LN=PEMQAO AP HECJAO dENA?PNE?AO OKJP edE?PeO L=N H’A+A =BEJ d’AJ 

ATLHE?EPAN HA ?KJPAJQ à H’=LLQE dA NfCHAO PA?DJEMQAO. 

2 - L,9 S:(4d(8d9 04:,84(:054(ux, 35dC2,9 d, )544,9 68(:07u,9 ,: 20.4,9 d08,c:80c,9 
 
98. *A !+A AOP =??KIL=CJe dA OET (6) 1P=Jd=NdO EJPANJ=PEKJ=QT u GK? 9AJ: 9ECFBVJ;DJ ;J 

FHU9?I;DJ B;I :?IFEI?J?EDI (w) IKH :;I 7IF;9JI IFU9?f?GK;I v507, HAO dAQT (2) LNAIEANO =U=JP LKQN 

KbFAP H= *EOPA dAO OQbOP=J?AO AP IePDKdAO EJPANdEPAO L=N H’A+A508 AP HAO ?KJdEPEKJO d’K?PNKE dAO 

AQPKNEO=PEKJO d'QO=CA à dAO BEJO PDeN=LAQPEMQAO (A32)509 eP=JP LNKLNAO à H= deBEJEPEKJ dQ 

dKL=CA510. 

 

                                                
504  "8?:., .=NPEA 1 u !KJPNmHAO =JPEdKL=CA v, u 'JPNKdQ?PEKJ v, =H. 2. 
505  "8?:., u !KIIAJP=ENA OQN H’EJPNKdQ?PEKJ dA H= L=NPEA 1 v. 
506 *A !+A PAJPA AJ?KNA dA BKQNJEN dAO ATLHE?=PEKJO OQN ?A MQ’EH B=QP AJPAJdNA L=N H= OEPQ=PEKJ OQOREOeA AJ OA 
BKJd=JP OQN H’ATAILHA dAO u FHE9;IIKI :; g;IJ?ED :;I HUIKBJ7JI v KQ dAO u FHE9U:KH;9O: :k7K:?J?ED v. *AO 
u I?gD7J7?H;I v dQ !KdA J’KJP =EJOE L=O à IAPPNA AJ yQRNA dAO LNK?edQNAO OEIEH=ENAO d=JO HAO dAQT ?=O, IgIA à dAO 
u f?DI :kh7HCED?I7J?ED v. 'H HAQN AOP OEILHAIAJP dAI=Jde JKJ L=O dA PAJdNA OQN ?AO LKEJPO RANO u KD; KD?fEHC?JU 
78IEBK; v, I=EO OEILHAIAJP d’edE?PAN dAO NfCHAO u 9EDfEHC;I 7KN FH?D9?F;I UDED9UI :7DI B; CE:; v ("8?:.). 
507 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 428. 
508 4. !+A (2015), =NP. 4 u *EOPA dAO EJPANdE?PEKJO v. - Cf. L=N AT. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 
2017, A+A, 17 K?PKbNA 2016. 
509 4. "8?:., LP. 4 u AQPKNEO=PEKJO d’QO=CA à dAO BEJO PDeN=LAQPEMQAO (A32) v. - Cf. L=N AT. 1P=Jd=Nd EJPANJ=PEKJ=H 
LKQN H’=QPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO (1'A32 2016), A+A, 10 de?AIbNA 2015. 
510 !AO dAQT (2) 1' LNeOAJPAJP OAQHO QJ ?=N=?PfNA ?KJPN=ECJ=JP P=JP LKQN HAO KNC=JEO=PEKJO OLKNPERAO MQA LKQN HAO 
CKQRANJAIAJPO. 'HO KbHECAJP HAO LNAIEfNAO AJ RANPQ dQ !+A (Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, 
LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQA u *AO OP=Jd=NdO 
EJPANJ=PEKJ=QT v), =HKNO MQA HAO EJOP=J?AO eP=PEMQAO HA OKJP AJ N=EOKJ dA HAQNO AJC=CAIAJPO EJPANJ=PEKJ=QT (Cf. 
!KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= !KJRAJPEKJ v, 
=). - *AO =JJATAO dA H= !'"1 NAH=PERAO à ?AO 1P=Jd=NdO (Cf. "8?:., AJJATA ' u *EOPA dAO EJPANdE?PEKJO z 1P=Jd=Nd 
EJPANJ=PEKJ=H v ; AP "8?:., AJJATA '' u 1P=Jd=Nd LKQN H’=QPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO v) u f9=EO=JP: 
F7HJ?; ?DJUgH7DJ; v dA ?AHHA-?E ("8?:., =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= !KJRAJPEKJ v, LP. 3. - 4. eC=HAIAJP : ?8?:., 
u !KIIAJP=ENA OQN H’=NPE?HA 4.1 v). 
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*AO dAQT OQER=JPO NAH=PEBO à H'=??NedEP=PEKJ dAO H=bKN=PKENAO d'=J=HUOAO dAO e?D=JPEHHKJO 

dAO =PDHfPAO511 ?KIIA =Q deNKQHAIAJP dAO ?KJPNmHAO =JPEdKL=CA512 AJ?=dNAJP H= NA?DAN?DA AP H= 

LKQNOQEPA dAO B=EPO dA dKL=CA.  

 
#JBEJ, HAO dAQT dANJEANO LKNP=JP OQN H= LNKPA?PEKJ dAO dKJJeAO LANOKJJAHHAO dAO OLKNPEBO 

?KJPNmHeO513 AP, LHQO Ne?AIIAJP, OQN H= ?KJBKNIEPe =Q !KdA514 ?KJOPEPQAJP dAO dK?QIAJPO 

AJCHKb=JPO dAO LNAIEANO, HAQN ?D=IL d’=LLHE?=PEKJ ?KQRN=JP H= CHKb=HEPe dQ dKI=EJA =JPEdKL=CA. 

 
99. *’AJOAIbHA dA ?AO JKNIAO AOP eH=bKNe dA ?KJ?ANP L=N dAO u ;NF;HJI v515 IAIbNAO KQ 

IEOOEKJJeO L=N H’A+A, =OOEOPeO dAO u I?gD7J7?H;I v dQ !+A, dAO u gEKL;HD;C;DJI v516 AP dA 

?ANP=EJO u F7HJ;D7?H;I v517 dEOLKO=JP d’QJA ATLANPEOA L=NPE?QHEfNA, ?D=?QJ dA ?AO CNKQLAO 

?KHH=bKN=JP =RA? AHHA L=N RKEA dA u 9EDIKBJ7J?ED v518.  

 
u 9A:FFHEKLUI v L=N HA u CEC?JU ;NU9KJ?f :; BkA&A v519, HAQN bQP ?KJOEOPA u R 7IIKH;H 

9H’: h7HCED?I7J?ED (w) :;I :?ffUH;DJ;I F7HJ?;I J;9hD?GK;I ;J EFUH7J?EDD;BB;I :;I FHEgH7CC;I 

7DJ?:EF7g; v520 deRAHKLLeO L=N HAO KNC=JEO=PEKJO =JPEdKL=CA. 

 
100. !AO dEBBeNAJPO 1' OKJP dAO JKNIAO dA dAQTEfIA JERA=Q u {:K| CE:; CED:?7B 

7DJ?:EF7g; v521 dKJP HA u H;IF;9J v dAIAQNA u E8B?g7JE?H; FEKH B7 9EDfEHC?JU v à ?A PATPA522, 

=U=JP QJA BKN?A ?KJPN=ECJ=JPA OEIEH=ENA. 'H EJ?KIbAN= à H’AJOAIbHA dAO OECJ=P=ENAO dQ !+A 

?KIIA =QT CKQRANJAIAJPO =U=JP N=PEBEe H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA 

                                                
511 Cf. L=N AT. 1P=Jd=Nd 'JPANJ=PEKJ=H LKQN HAO H=bKN=PKENAO (1'* 2016), 4ANOEKJ 9.0, A+A, 2 FQEJ 2016. 
512 Cf. L=N AT. 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO ?KJPNmHAO AP HAO AJMQgPAO (1'!# 2017), A+A, 15 de?AIbNA 2016. - 
4. =R=JP L=N AT. : 1P=Jd=NdO EJPANJ=PEKJ=QT dA ?KJPNmHA (1'! 2012), A+A, 4 K?PKbNA 2011. 
513 Cf. L=N AT. 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= LNKPA?PEKJ dAO NAJOAECJAIAJPO LANOKJJAHO (1'.0. 2015), A+A, 20 
BeRNEAN 2014. 
514 4. !+A (2015), =NP. 23.4 u !KJBKNIEPe =Q !KdA v. - Cf. 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= ?KJBKNIEPe =Q !KdA 
dAO OECJ=P=ENAO (1'!!1 2018), A+A, 15 JKRAIbNA 2017. 
515 !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ 
!KdA v, u !KIIAJP=ENA OQN H= OKQO-NQbNEMQA : HAO OP=Jd=NdO EJPANJ=PEKJ=QT v.  
516 "8?:. z 4. =QOOE : ; ?8?:., 1KQO-NQbNEMQA u *AO OP=Jd=NdO EJPANJ=PEKJ=QT v.  
517 "8?:. - *AO dEOLKOEPEKJO dQ !+A 2009 KJP ePe IKdEBEeAO OQN ?A LKEJP =BEJ d’U =FKQPAN ?A JKQRA=Q CNKQLA =OOK?Ee 
à H= IEOA AJ LH=?A dAO OP=Jd=NdO EJPANJ=PEKJ=QT. 'H AOP LKOOEbHA dA OA PKQNJAN RANO H= !KIIEOOEKJ AQNKLeAJJA KQ à 
H= !KJBeNAJ?A dAO L=NPEAO à H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, EJOPEPQPEKJO =U=JP PKQPAO 
dAQT L=NPE?ELe AJ P=JP MQ’KNC=JEOIAO ?KJOQHP=PEBO à H’eH=bKN=PEKJ, NeREOEKJ AP IEOA AJ yQRNA dQ 1P=Jd=Nd LKQN H= 
LNKPA?PEKJ dAO NAJOAECJAIAJPO LANOKJJAHO. 
518 "8?:. 
519  "8?:., u !KIIAJP=ENA OQN H= OKQO-NQbNEMQA : HAO OP=Jd=NdO EJPANJ=PEKJ=QT v. 
520  "8?:., 1KQO-NQbNEMQA u *AO OP=Jd=NdO EJPANJ=PEKJ=QT v.  
521 1'!# (2015), .=NPEA HEIEJ=ENA (*AO =QPNAO 1' ?KJPAJ=JP QJA BKNIQHA EdAJPEMQA).  
522 !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ 
!KdA v, 1KQO-NQbNEMQA u *AO OP=Jd=NdO EJPANJ=PEKJ=QT v. - Cf. $EJ=H NALKNP, .H=U PDA %=IA/ "=JEOD 'JOPEPQPA BKN 
1LKNPO 1PQdEAO, u A?PEKJ BKN %KKd %KRANJ=J?A EJ 'JPANJ=PEKJ=H 1LKNPO -NC=JEO=PEKJO v, ed. (AJO AHI, EF.9?J., LL. 
56 O. 
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OLKNP AP =EJOE u 799;FJU :; C;JJH; ;D gKLH; B; )HEgH7CC; CED:?7B 7DJ?:EF7g; v523, dA OA 

OKQIAPPNA d=JO H’edE?PEKJ dA HAQNO NfCHAO KQ H’eH=bKN=PEKJ dA HAQNO PATPAO HeCEOH=PEBO KQ 

NeCHAIAJP=ENAO à H’KbHEC=PEKJ dA O’U ?KJBKNIAN.  

 
!AO JKNIAO EJPANJ=PEKJ=HAO =JPEdKL=CA LKQNNKJP AJBEJ d=JO HAQN AJOAIbHA B=ENA H’KbFAP 

dA NeREOEKJO AJ PAILO QPEHAO524, ?’AOP-à-dENA à PKQP IKIAJP, AJ BKJ?PEKJ dAO eRKHQPEKJO AJ ?KQNO 

d=JO HAQNO ?D=ILO d’=LLHE?=PEKJ NAOLA?PEBO525.  

 
101. *AO u CE:VB;I :; 8EDD;I FH7J?GK;I v526, AJ?KNA MQ=HEBEeO dA u HVgB;I CE:VB;I v, AP 

u B?gD;I :?H;9JH?9;I v527 OKJP LKQN HAQN L=NP edE?PeO dA I=JEfNA NeCQHEfNA L=N HAO OANRE?AO dA 

H’A+A AJ RQA dA u fEKHD?H 9=QT OECJ=P=ENAO dQ !+A: :;I IEBKJ?EDI :7DI B;I :?ffUH;DJI I;9J;KHI 

:; B7 BKJJ; 7DJ?:EF7g; v528.  

 
1E AHHAO ?KJOPEPQAJP FQNEdEMQAIAJP dA OEILHAO u H;9ECC7D:7J?EDI v529 AP, LKQN ?APPA 

N=EOKJ IgIA, KJP L=NBKEO LQ gPNA MQ=HEBEeAO d’eHeIAJPO u DUgB?g;78B;I v =Q NAC=Nd dA HAQN 

LKNPeA530, ?AO JKNIAO dA u '?L;7K 3 v531 OKJP à JKPNA OAJO dAO KQPEHO EJdEOLAJO=bHAO à 

H’D=NIKJEO=PEKJ dAO NfCHAO AP LN=PEMQAO =JPEdKL=CA ?KIIA à HAQN ?KILNeDAJOEKJ. 

 
                                                
523 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 428 (3JEMQAIAJP LKQN HA N=FKQP dA ?APPA NeBeNAJ?A =Q .NKCN=IIA IKJdE=H =JPEdKL=CA). 
524 1AQHA H= *EOPA dAO EJPANdE?PEKJO dA H’A+A B=EP KbHEC=PKENAIAJP H’KbFAP dA IKdEBE?=PEKJO OAHKJ QJ NUPDIA =JJQAH 
(!+A (2015), =NP. 4 u *EOPA dAO EJPANdE?PEKJO v, LP. 1 u .QbHE?=PEKJ AP IEOA à FKQN dA H= *EOPA dAO EJPANdE?PEKJO v AP 
u !KIIAJP=ENA OQN H’=NPE?HA 4.1 v), ?AHHA-?E eP=JP PKQPABKEO OQO?ALPEbHA dA H= u C9APPNA: R jEKH ;J FK8B?9AN: :; f7TED 
799UBUHU; v AJ ?=O dA u 8;IE?D v EILeNEAQT (!+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 4.1 v), ?’AOP-à-dENA u 7KII? 
IEKL;DJ GK; DU9;II7?H; v ("8?:., =NP. 4 u *EOPA dAO EJPANdE?PEKJO v, LP. 1 u .QbHE?=PEKJ AP IEOA à FKQN dA H= *EOPA dAO 
EJPANdE?PEKJO v). - 4. =EJOE : 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2014 NeREOeA, 4ANOEKJ 2.0, A+A, 17 
I=E 2014. 
525 *A !KdA IKJdE=H =JPEdKL=CA EJEPE=H dA 2003 = ePe IKdEBEe à dAQT NALNEOAO OAHKJ HA IgIA NUPDIA, OKEP =LNfO 
OET =JO d’=LLHE?=PEKJ LKQN OAO dAQT LNAIEfNAO RANOEKJO (HAO OQER=JPO eP=JP AJPNeO AJ =LLHE?=PEKJ AJ 2009 AP 2015). 
!ALAJd=JP, OAQHA H= dANJEfNA IKdEBE?=PEKJ dQ !+A O’AOP =??KIL=CJeA dA ?AHHA dA H’AJOAIbHA dAO PATPAO =JPEdKL=CA 
edE?PeO L=N H’ACAJ?A IKJdE=HA =JPEdKL=CA (Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., 
L. 7 ; AP -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 
21). 
526 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQA u *AO IKdfHAO dA bKJJAO LN=PEMQAO AP HAO HECJAO dENA?PNE?AO v. 
527 1EPA 'JPANJAP dA H’A+A, dK?. u 0fCHAO IKdfHAO, HECJAO dENA?PNE?AO AP LNKPK?KHAO v, ?KJOQHP=PEKJ AJ =RNEH 2016. 
528 !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ 
!KdA v, 1KQO-NQbNEMQA u *AO IKdfHAO dA bKJJAO LN=PEMQAO AP HAO HECJAO dENA?PNE?AO v. 
529 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 430. - 4. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ 
.NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQA u *AO IKdfHAO dA bKJJAO LN=PEMQAO AP HAO HECJAO 
dENA?PNE?AO v. 
530 +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H 
B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., L. 173. 
531 (!+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ 
!KdA v, 1KQO-NQbNEMQA u *A .NKCN=IIA IKJdE=H =JPEdKL=CA v. 
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#HHAO KJP AJ ABBAP LKQN KbFAP d’=OOEOPAN HAO OECJ=P=ENAO dQ !KdA d=JO HAQN IEOA AJ yQRNA 

dQ .+A532, OE bAOKEJ AOP, à H’=EdA d’QJA BKNI=PEKJ LNe=H=bHA à HAQN EJPeCN=PEKJ d=JO HAO 

NfCHAIAJPO OLKNPEBO. *AO NfCHAO IKdfHAO OA dEOPEJCQAJP PKQPABKEO dAO HECJAO dENA?PNE?AO L=N HAO 

BEJO OLe?EBEMQAO MQ’AHHAO LKQNOQERAJP NAOLA?PERAIAJP.  

 
102. .KQN debQPAN, HAO NfCHAO IKdfHAO dAOPEJeAO =QT BedeN=PEKJO EJPANJ=PEKJ=HAO533, =QT 

KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA534, =QT ?KIEPeO J=PEKJ=QT KHUILEMQAO535, =EJOE MQ’=QT 

KNC=JEO=PEKJO NAOLKJO=bHAO dA CN=JdAO I=JEBAOP=PEKJO OLKNPERAO536, KJP LKQN KbFA?PEB dA HAQN 

=LLKNPAN QJ OKQPEAJ537, ?KJBKNIeIAJP à H’=NPE?HA 23.2 dQ !+A538, u :7DI 9H=: HU:79J?ED :; HVgB;I 

7DJ?:EF7g; 9EDfEHC;I v à ?A dK?QIAJP dA NeBeNAJ?A539. 

 
"A HAQN ?mPe AJOQEPA, HAO HECJAO dENA?PNE?AO u FHEFEI;DJ 7KN I?gD7J7?H;I 9dQ !KdA: B;I 

FH7J?GK;I H;9ECC7D:U;I v AJ ?ANP=EJO dKI=EJAO NA?KQRN=JP dAO u 7IF;9JI J;9hD?GK;9O: v dA H= 

HQPPA =JPEdKL=CA540 AP LNKLNAO à KNEAJPAN HAO KNC=JEO=PEKJO =JPEdKL=CA d=JO H’edE?PEKJ dA 

LNKPK?KHAO PA?DJEMQAO ?KJBKNIAO =QT LNEJ?ELAO deBEJEO L=N HA !+A541. 

 
103. !AO dK?QIAJPO edE?PeO AJ JKIbNA, ?KJ?KIEP=IIAJP KQ ?KJOe?QPERAIAJP à H’AJPNeA AJ 

RECQAQN dAO RANOEKJO IKdEBEeAO dQ !+A AP/KQ dAO 1' =OOK?EeO, KJP dAO KbFAPO IQHPELHAO AP L=NBKEO 

dAO ?D=ILO d’=LLHE?=PEKJ BKNPO NAOPNAEJPO. 

 
A H= OQEPA dA H’AJPNeA AJ RECQAQN dA H= dANJEfNA RANOEKJ IKdEBEeA dQ !+A L=N ATAILHA, 

                                                
532 *A !+A 2009 LNe?EO=EP =EJOE MQ’EH O’=CEOO=EP dA HAO =EdAN à IAPPNA AJ LH=?A u KD FHEgH7CC; 7DJ?:EF7g; 
;ff?979; v (!+A (2009), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA 
AP dQ !KdA v, u !KIIAJP=ENA OQN H= OKQO-NQbNEMQA : HAO IKdfHAO dA bKJJAO LN=PEMQAO AP HAO HECJAO dENA?PNE?AO v). 
533 Cf. A+A, 0fCHAO IKdfHAO LKQN HAO BedeN=PEKJO EJPANJ=PEKJ=HAO, 4ANOEKJ 3.0 (b=OeAO OQN HA !KdA 2015), 1AN 
BeRNEAN 2014. 
534 Cf. A+A, 0fCHAO IKdfHAO LKQN HAO KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA, 4ANOEKJ 3.0 (b=OeAO OQN HA !KdA 2015), 
1AN BeRNEAN 2014. 
535 Cf. A+A, 0fCHAO IKdfHAO LKQN HAO ?KIEPeO J=PEKJ=QT KHUILEMQAO, 4ANOEKJ 3.0 (b=OeAO OQN HA !KdA 2015), 1AN 
BeRNEAN 2014. 
536 Cf. A+A, 0fCHAO IKdfHAO LKQN HAO KNC=JEO=PEKJO NAOLKJO=bHAO dA CN=JdAO I=JEBAOP=PEKJO, 4ANOEKJ 3.0 (b=OeAO 
OQN HA !KdA 2015), 1AN BeRNEAN 2014). - *AO KNC=JEO=PEKJO AJ MQAOPEKJ ?KILNAJJAJP PKQPAO : u 9=:IIE9?7J?EDI 
9EDJ?D;DJ7B;I :; 9EC?JUI D7J?ED7KN EBOCF?GK;I ;J JEKJ; 7KJH; EHg7D?I7J?ED ?DJ;HD7J?ED7B; CKBJ?IFEHJI GK? I;HL;DJ 
:kEHg7D?I7J?ED H;IFEDI78B; FEKH KD; C7D?f;IJ7J?ED ?DJ;HD7J?ED7B;, GKk;BB; IE?J 9EDJ?D;DJ7B;, HUg?ED7B; EK 7KJH; 
v (!+A (2015), AJJATA 1 u "eBEJEPEKJO v, PANIA u -NC=JEO=PEKJO NAOLKJO=bHAO dA CN=JdAO I=JEBAOP=PEKJO v). 
537 1EPA 'JPANJAP dA H’A+A, dK?. u 0fCHAO IKdfHAO, HECJAO dENA?PNE?AO AP LNKPK?KHAO v, ?KJOQHP=PEKJ AJ =RNEH 2016. 
538 Cf. !+A (2015), =NP. 23 u A??ALP=PEKJ, ?KJBKNIEPe AP IKdEBE?=PEKJO v, LP. 2 u +EOA AJ yQRNA dQ !KdA v : 
H’AJOAIbHA dAO NfCHAO IKdfHAO edE?PeAO L=N H’A+A OA NeBeN=JP à ?AO dEOLKOEPEKJO d=JO HAQN L=NPEA EJPNKdQ?PERA. 
539 1EPA 'JPANJAP dA H’A+A, dK?. u 0fCHAO IKdfHAO, HECJAO dENA?PNE?AO AP LNKPK?KHAO v, EF.9?J. 
540 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u *ECJAO dENA?PNE?AO v, ?KJOQHP=PEKJ AJ K?PKbNA 2014. 
541 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u *’A+A LQbHEA dA JKQRAHHAO *ECJAO dENA?PNE?AO ?KJJATAO =Q !KdA AP =QT 
1P=Jd=NdO EJPANJ=PEKJ=QT 2015 v, 7 K?PKbNA 2014. 
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u :;KN 92: DEKL;BB;I v HECJAO dENA?PNE?AO542 =HH=EAJP gPNA =dKLPeAO AJ ?KJOeMQAJ?A dAO eRKHQPEKJO 

EJEPEeAO L=N ?A PATPA543. #HHAO eP=EAJP NAH=PERAO =QOOE bEAJ à H= u g;IJ?ED :;I HUIKBJ7JI, (w) 

7K:?;D9;I ;J (w) :U9?I?EDI v =JPEdKL=CA544, MQ’à u B7 C?I; ;D FB79; :; FHEgH7CC;I :; 9EDJH[B;I 

;ff?979;I v545.  

 
104. "AO PATPAO OEIEH=ENAO à KbFAP LHQO NedQEP CQEdANKJP AJ?KNA HAO KNC=JEO=PEKJO =JPEdKL=CA, 

JKP=IIAJP d=JO H’EJOP=QN=PEKJ dA NfCHAO LNKLNAO =QT LNeHARAQNO d’e?D=JPEHHKJO =JPEdKL=CA546, 

?ANP=EJAO LNe?=QPEKJO L=NPE?QHEfNAO eP=JP AJ?KNA dA IEOA O’=CEOO=JP dAO LNeHfRAIAJPO QNEJ=ENAO547 

KQ O=JCQEJO548 ?KIIA dQ deLEOP=CA dA H’=H?KKH d=JO H’=EN ATLENe549. 

 
!KQN=JP 2016 AJBEJ, AP LKQN JA LNAJdNA MQA ?A dANJEAN ATAILHA550, AJ ?KJOeMQAJ?A dA H= 

JKQRAHHA KNEAJP=PEKJ LNEOA L=N H’A+A AJ B=RAQN dQ deRAHKLLAIAJP dAO AJMQgPAO =JPEdKL=CA, 

BQNAJP =dKLPeO dAO dK?QIAJPO dA IgIA J=PQNA =U=JP LKQN KbFAP NAOLA?PERAIAJP H’=IeHEKN=PEKJ 

dA u B7 9EBB78EH7J?ED ;DJH; B;I fU:UH7J?EDI ?DJ;HD7J?ED7B;I (F") ;J B;I EHg7D?I7J?EDI D7J?ED7B;I 

                                                
542 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u *’A+A LQbHEA dA JKQRAHHAO *ECJAO dENA?PNE?AO ?KJJATAO =Q !KdA AP =QT 
1P=Jd=NdO EJPANJ=PEKJ=QT 2015 v, EF.9?J. 
543 4. LKQN HAO PATPAO dA IgIA J=PQNA LNeATEOP=JP : A+A, *ECJAO dENA?PNE?AO LKQN H’=QPKNEO=PEKJ d’QO=CA à dAO BEJO 
PDeN=LAQPEMQAO, 4ANOEKJ 7.0, 15 F=JREAN 2015 ; KQ A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP 
bEKHKCEMQA dA H’=PDHfPA, 4ANOEKJ 5.0, 6 K?PKbNA 2014. 
544 Cf. A+A, *ECJAO dENA?PNE?AO z %AOPEKJ dAO NeOQHP=PO, =QdEAJ?AO AP de?EOEKJO, 4ANOEKJ 1.0, 23 de?AIbNA 2014. 
- 4. AJ?KNA : A+A, *ECJAO dENA?PNE?A z 0=LLKNPO d’=J=HUOAO dAO H=bKN=PKENAO, 4ANOEKJ 2.0, 8 F=JREAN 2008. 
545 Cf. A+A, *ECJAO dENA?PNE?AO z +EOA AJ LH=?A dA LNKCN=IIAO dA ?KJPNmHAO ABBE?=?AO, 4ANOEKJ 1.0, 15 F=JREAN 
2015. 
546 Cf. A+A, *ECJAO dENA?PNE?AO z .ANOKJJAH dA LNeHfRAIAJP dAO e?D=JPEHHKJO, 4ANOEKJ 3.0, 30 F=JREAN 2015. 
547 Cf. A+A, *ECJAO dENA?PNE?AO z .NeHfRAIAJPO dAO e?D=JPEHHKJO d’QNEJA, 4ANOEKJ 6.0, 15 F=JREAN 2015. 
548 Cf. A+A, *ECJAO dENA?PNE?AO z .NeHfRAIAJPO dAO e?D=JPEHHKJO O=JCQEJO, 4ANOEKJ 3.0, 23 de?AIbNA 2014. 
549 Cf. A+A, *ECJAO dENA?PNE?AO z "eLEOP=CA d’=H?KKH d=JO H’=EN ATLENe, 4ANOEKJ 2.0, 15 F=JREAN 2015. z 4. AJ?KNA : 
d=JO QJ =QPNA dKI=EJA : A+A, *ECJAO dENA?PNE?AO z .NKCN=IIAO d’edQ?=PEKJ AP dA BKNI=PEKJ, 4ANOEKJ 2.0, 6 
K?PKbNA 2014. 
550 4. AJ?KNA HAO HECJAO dENA?PNE?AO NAH=PERAO =QT u gH7D:;I C7D?f;IJ7J?EDI v ?KILHeIAJP=ENAO dAO NfCHAO IKdfHAO 
LNKLNAO =QT -NC=JEO=PEKJO NAOLKJO=bHAO dA CN=JdAO I=JEBAOP=PEKJO (-%+) OLKNPERAO (Cf. A+A, *ECJAO dENA?PNE?AO 
LKQN HAO CN=JdAO I=JEBAOP=PEKJO, 4ANOEKJ 1.0, 29 BeRNEAN 2016). - 4. eC=HAIAJP LKQN dA JKQRAHHAO HECJAO dENA?PNE?AO 
d’QJA PNfO CN=JdA PA?DJE?EPe : A+A, ÉR=HQ=PEKJ IedE?=HA d’QJ ?=O dA NeOQHP=P LKOEPEB ?KJBENIe à H’=J=HUOA dA 
deLEOP=CA dA H’&!%, 4ANOEKJ 2.0, 30 I=NO 2016 ; A+A, *ECJAO dENA?PNE?AO z "ePA?PEKJ L=N H= IePDKdA dAO 
bEKI=NMQAQNO dQ dKL=CA =RA? H’DKNIKJA dA ?NKEOO=J?A (&%&), 4ANOEKJ 1.0, 6 FQEHHAP 2015 ; KQ A+A, *ECJAO 
dENA?PNE?AO z "ePA?PEKJ L=N dQ dKL=CA =RA? H’DKNIKJA dA ?NKEOO=J?A, 4ANOEKJ 2.1, 20 FQEJ 2014. - #J =LLHE?=PEKJ 
dA H’=NPE?HA 5.7 u 1LKNPEBO à H= NAPN=EPA NARAJ=JP à H= ?KILePEPEKJ v, LP. 1, dQ !+A 2015, dA JKQRA=QT u 9L:HEJE9EB;I v 
LANIAPPAJP =QT OLKNPEBO dA PKQO JERA=QT =QL=N=R=JP EJO?NEPO d=JO HAO CNKQLAO ?EbHAO dA OLKNPEBO OKQIEO à KbHEC=PEKJ 
dA HK?=HEO=PEKJ I=EO =U=JP IEO QJ PANIA à HAQN ?=NNEfNA =R=JP dA de?EdAN dA NALNAJdNA H= ?KILePEPEKJ, dA JA L=O 
KbHEC=PKENAIAJP AJ =REOAN L=N e?NEP H’KNC=JEO=PEKJ dKJP EHO deLAJdAJP OET IKEO =R=JP HAQN NAPKQN (Cf. 1EPA 'JPANJAP dA 
H’A+A, dK?. u 0fCHAO IKdfHAO, HECJAO dENA?PNE?AO AP LNKPK?KHAO v, EF.9?J., 0QbNEMQA u .NKPK?KHAO v ; A+A, ANPE?HA 
5.7.1 LKQN HAO OLKNPEBO z .NK?edQNA AP BKNIQH=ENA dA dAI=JdA d’ATAILPEKJ, 27 BeRNEAN 2015 ; AP A+A, ANPE?HA 
5.7.1z .NK?edQNA AP BKNIQH=ENA dA de?EOEKJ d’ATAILPEKJ LKQN HAO -A", 27 BeRNEAN 2015). 
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7DJ?:EF7g; (('AD) v551 =EJOE MQA u H= 9EBB;9J; :k?DfEHC7J?ED ;J B; F7HJ7g; :; 

H;DI;?gD;C;DJ v552. 

 
105. *AO JKNIAO edE?PeAO L=N H’A+A dKJP JKQO RAJKJO dA LNeOAJPAN H= PAJAQN OA dAR=EAJP 

d’gPNA NAPN=JO?NEPAO d=JO HAO dNKEPO J=PEKJ=QT, AJ debQP=JP L=N H= deBEJEPEKJ dQ dKL=CA, à H’KNECEJA 

dA H’AJOAIbHA dAO NfCHAO LNKLNAO à H= HQPPA ?KJPNA ?A BHe=Q.  

S,c:054 2 - L( dB-040:054 du d56(., Bd0c:B, 6(8 2’A.,4c, 354d0(2,  
 

106. *= deBEJEPEKJ dQ dKL=CA edE?PeA L=N H’A+A NAHfRA dAO dEOLKOEPEKJO dA H’=NPE?HA 1AN dQ 

!KdA IKJdE=H =JPEdKL=CA (!+A) AJREO=CA=JP d=JO QJ LNAIEAN PAILO dA B=dKJ OKII=ENA MQ’EH 

dKEP O’AJPAJdNA u 9ECC; 9H= ?KIIEOOEKJ d’: KD; EK FBKI?;KHI L?EB7J?EDI :;I HVgB;I 7DJ?:EF7g; 

UDED9U;I (w) 9=Q OAEJ dA OAO =NPE?HAO: 2.1 R 2.10 v553. 

 
'H AOP LKOOEbHA dA deJKIbNAN L=O IKEJO dA dET (10) EJBN=?PEKJO =JPEdKL=CA O=J?PEKJJeAO 

OQN HA BKJdAIAJP dA ?A PATPA, OKEP dAQT (2) dA LHQO MQA d=JO O= RANOEKJ LNe?edAJPA554, O=J?PEKJO 

MQA H’=NPE?HA 2 dQ !+A NAH=PEB =QT u 9R:?EB7J?EDI :;I HVgB;I 7DJ?:EF7g; v REAJP ATLHE?EPAN AJ 

PN=EP=JP OQ??AOOERAIAJP dAO eHeIAJPO ?KJOPEPQPEBO dA ?D=?QJA d’AHHAO555.  

 
107. !AO dEBBeNAJPAO EJBN=?PEKJO OKJP d=JO HAQN AJOAIbHA ?KJOPEPQeAO dfO HKNO MQA OKJP 

N=LLKNPeAO dAO LNAQRAO =J=HUPEMQAO (F 1) KQ EJdENA?PAO, =J=HUPEMQAO ?KIIA JKJ =J=HUPEMQAO (F 

2), B=EO=JP OQEPA à dAO ?KJPNmHAO KQ AJMQgPAO558.  

F 1 - L( 9(4c:054 d, 2’u9(., d, 685du0:9 d56(4:9 (u 35y,4 d, 68,uv,9 
(4(2y:07u,9 

 

                                                
551 Cf. A+A, *ECJAO dENA?PNE?AO LKQN KLPEIEOAN H= ?KHH=bKN=PEKJ AJPNA HAO $' AP HAO -,A", 4ANOEKJ 1.0, 29 BeRNEAN 
2016. 
552 Cf. A+A, *ECJAO dENA?PNE?AO z *= ?KHHA?PA d’EJBKNI=PEKJ AP HA L=NP=CA dA NAJOAECJAIAJP, 4ANOEKJ 1.0, 29 
K?PKbNA 2015. z 4. AJ?KNA : A+A, *ECJAO dENA?PNE?AO z !KKLeN=PEKJ EJPANJ=PEKJ=HA d’-,A", 1AN F=JREAN 2014. 
553 !+A (2015), =NP. 1 u "eBEJEPEKJ dQ dKL=CA v. 
554 Cf. !+A (2015), =NP. 2 u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 10 u AOOK?E=PEKJ EJPANdEPA v ; AP ?8?:., LP. 9 
u !KILHE?EPe v (4. A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., L. 12-13 AP 
16). 
555 4. LKQN QJA LNeOAJP=PEKJ dEOPEJCQ=JP HAO u f7?J9O: :; :EF7g; v dAO u 9ECFEHJ;C;DJI ?DJ;H:?JI 9EDD;N;I 7K 
:EF7g; v ?KILHePeA d=JO H= OA?KJdA DULKPDfOA L=N QJA OKQO-dEOPEJ?PEKJ AJPNA HAO u 9ECFEHJ;C;DJ9O: ;D B?;D 7L;9 
BkKJ?B?I7J?ED :;I IK8IJ7D9;I v dKL=JPAO AP ?AQT u ;D B?;D 7L;9 B;I 9EDJH[B;I v : $.  37, (.-+., +A0+A7-3, ". 
.-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., LL. 476-479. - 2KQPABKEO, H= u 9?:ECFB?9?JU v dA REKH=PEKJ 
dAO NfCHAO =JPEdKL=CA (!+A (2015), =NP. 2.9) J’AJPNA L=O d=JO ?AO ?H=OOEBE?=PEKJO AJ ?A MQ’AHHA REAJP NeLNEIAN dA 
B=dKJ u =QPKJKIA v H= ?KILHE?EPe dA H’QJA MQAH?KJMQA dAO =QPNAO EJBN=?PEKJO EJ?HQAO d=JO H= deBEJEPEKJ dQ dKL=CA. 
558 Cf. !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v, LP. 1 u  QP dAO ?KJPNmHAO AP AJMQgPAO v. 
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108. *= O=J?PEKJ dAO B=EPO dA dKL=CA AOP BKJdeA OQN QJ u IOIJVC; v559 KQ u HUg?C; gBE87B v560 

dEP dA u H;IFEDI78?B?JU E8j;9J?L; v, H= NfCHA AIbHeI=PEMQA dQ IgIA JKI PNKQR=JP OKJ KNECEJA 

d=JO H= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP561.  

 
#HHA BQP L=N H= OQEPA562 NALNEOA L=N HA !KIEPe EJPANJ=PEKJ=H KHUILEMQA (!'-) =Q OAEJ dA 

OKJ !KdA IedE?=H (!KdA IedE?=H dQ !'- dA 1995)563 LQEO dA OKJ !KdA =JPEdKL=CA (!KdA 

=JPEdKL=CA dQ IKQRAIAJP KHUILEMQA (!A+-) dA 2000)564 =R=JP d’gPNA AJPeNEJeA L=N H’A+A 

=Q OAEJ dA H= RANOEKJ EJEPE=HA dQ !KdA IKJdE=H =JPEdKL=CA (!+A)565 =Q PANIA dA ?A LNK?AOOQO 

dA u 9?:;DJH7B?I7J?ED FHEgH;II?L; :; B7 BKJJ; 7DJ?:EF7g; v566 EJEPEe L=N HA LNAIEAN AP ?KJ?HQ L=N 

H= OA?KJdA.  

 
109. !APPA NfCHA u QJEBEeA v dA u NAOLKJO=bEHEPe KbFA?PERA v AJ I=PEfNA dA dKL=CA AOP 

=?PQAHHAIAJP BKJdeA OQN HAO dEOLKOEPEKJO dA H’=NPE?HA H’=NPE?HA 2.1.1 dQ !+A =QT PANIAO dQMQAH : 

u 9E:H ?D9EC8; R 9h7GK; IFEHJ?f :; Ik7IIKH;H GKk7K9KD; IK8IJ7D9; ?DJ;H:?J; D; FUDVJH; :7DI IED 

EHg7D?IC;. %;I IFEHJ?fI IEDJ H;IFEDI78B;I :; JEKJ; IK8IJ7D9; ?DJ;H:?J; EK :; I;I CUJ78EB?J;I EK 

C7HGK;KHI :EDJ B7 FHUI;D9; ;IJ :U9;BU; :7DI B;KHI U9h7DJ?BBEDI. )7H 9EDIUGK;DJ, ?B Dk;IJ F7I 

DU9;II7?H; :; f7?H; B7 FH;KL; :; Bk?DJ;DJ?ED, :; B7 f7KJ;, :; B7 DUgB?g;D9; EK :; BkKI7g; 9EDI9?;DJ 

                                                
559 !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., L. 170. 
560 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274. 
561 Cf. JKP=IIAJP : !A1, =BB. 98/208, ,., (., 7., 5. ?/ $',A, EF.9?J. ; 2A1, =BB. 95/141, !D=CJ=Qd ?/ $',A, 
OAJPAJ?A dQ 22 =RNEH 1996, LQbH. 'JPANJAP, 0A?. 2A1, ', L. 205 ; JD", 2001, L. 282, KbO. %. 1'+-, ; !A1, =BB. 
94/129, 31A 1DKKPEJC & /QECHAU ?/ 3'2, EF.9?J. ; 2A1, =BB. 91/56, 1. ?/ $#', OAJPAJ?A dQ 25 FQEJ 1992, LQbH. 
'JPANJAP, 0A?. 2A1, ', L. 99. 
562 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 361-384. 
563 Cf. ?8?:., L. 373 ; KQ ". -15A*", u 1. x LNKLKO dQ dKL=CA : *AO O=J?PEKJO AJ ?=O dA dKL=CA, B=QPEB KQ JKJ 
v, R;L. jKH. U9E. IFEHJ, 1996, Jq 39, L. 55.  
564 !A PATPA, u 9EDJH7?H;C;DJ v à H= deBEJEPEKJ dQ dKL=CA LNKLKOeA L=N H’=J?EAJ !KdA IedE?=H dQ !'- u D; H;FEI; 
F7I KD?GK;C;DJ IKH KD 9H?JVH; E8j;9J?f : i EIJ GK7B?f?U :; :EF7g; : (w) 1. BkKI7g; :kKD 7HJ?f?9; (IK8IJ7D9; EK 
CUJhE:;) FEJ;DJ?;BB;C;DJ :7Dg;H;KN FEKH B7 I7DJU :;I 7JhBVJ;I ;J/EK IKI9;FJ?8B; :k7CUB?EH;H B;KH F;HfEHC7D9;, EK 
9!NEPfNA OQbFA?PEB:. (w) 9;: 2. B7 FHUI;D9; :7DI BkEHg7D?IC; :; Bk7JhBVJ; :kKD; IK8IJ7D9; ?DJ;H:?J;, B7 9EDIJ7J7J?ED 
:; BkKI7g; :kKD; J;BB; IK8IJ7D9; EK B7 9EDIJ7J7J?ED :; Bk7FFB?97J?ED :kKD; CUJhE:; ?DJ;H:?J; 9!NEPfNA KbFA?PEB:.j v 
("8?:., L. 378). 
565 Cf. !+A (2003), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO v, LP. 
1 : HA ?KIIAJP=ENA OQN ?AP =NPE?HA B=EO=JP eC=HAIAJP NeBeNAJ?A P=JP =Q !KdA =JPEdKL=CA dQ IKQRAIAJP KHUILEMQA 
dKJP HA !+A LNAJ=EP HA NAH=E MQ’à H= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (Cf. ?8?:., u ?KIIAJP=ENA OQN 
H’=NPE?HA 2.1.1 v, IAJPEKJJ=JP H= OAJPAJ?A /QECHAU (Cf. !A1, =BB. 94/129, 31A 1DKKPEJC & /QECHAU ?/ 3'2, EF.9?J.). 
- !A B=EO=JP, HA !+A u 7 UB;LU v HA LNEJ?ELA dA H= NAOLKJO=bEHEPe KbFA?PERA AJ I=PEfNA dA dKL=CA u 7K H7Dg :; 
FH?D9?F; gUDUH7B :; B7 BKJJ; CED:?7B; 9EDJH; B; :EF7g; v (%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 440 (4. AJ KQPNA, A. 0'%-88', 
%k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, PDfOA  aHA, 2005, Jq 1281, N=JCA=JP ?APPA NfCHA L=NIE HAO u FH?D9?F;I 
fED:7C;DJ7KN :; BkEH:H; jKH?:?GK; IFEHJ?f v). z .=N H= OQEPA, HA !+A eP=JP dARAJQ HA PATPA u QJEBE=JP v H= HQPPA 
=JPEdKL=CA OQN HA LH=J IKJdE=H, PKQPA NeBeNAJ?A AJ OKJ OAEJ dQ !A+- ?KIIA à QJA OAJPAJ?A LNe?EOA dQ 2A1 = 
dEOL=NQ LKQN JA LHQO H=EOOAN LH=?A MQ’à QJ N=LLAH dA H= FQNEOLNQdAJ?A u 9EDIJ7DJ; v dQ 2A1 u 9EDf?HC9=JP: v H= 
R=HEdEPe dQ u FH?D9?F; v ePQdEe (!+A (2009) AP (2015), u !KIIAJP=ENA OQN H’=NPE?HA 2.1.1 v). 
566 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 363. 



  88 

:; B7 F7HJ :K IFEHJ?f FEKH UJ78B?H KD; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; ;D L;HJK :; Bk7HJ?9B; 

2.1. v567. 

 
*= dEOLKOEPEKJ AJ ?=QOA KBBNA QJA deBEJEPEKJ u FKH;C;DJ E8j;9J?L; v568 KQ I=PeNEAHHA569 

dQ B=EP d’u 9Q:I7g; v570 dA LNKdQEPO dKL=JPO MQE OAN= HA LHQO OKQRAJP u :U:K?J v571 dA H= OAQHA 

u 9L:HUI;D9; :kKD; IK8IJ7D9; ?DJ;H:?J;, :; I;I CUJ78EB?J;I EK :; I;I C7HGK;KHI :7DI KD 

U9h7DJ?BBED fEKHD? F7H KD IFEHJ?f v572.  

 
 *= u HVgB; v dA H= u iH;IFEDI78?B?JU E8j;9J?L;j v573 AJ I=PEfNA dA dKL=CA AOP NALNEOA AJ 

dNKEP EJPANJA574 L=N H’=NPE?HA *. 232-9 dQ !KdA dQ OLKNP u ?DJ;H:?9O=JP: R JEKJ IFEHJ?f v575, DKNO 

?EN?KJOP=J?AO AT?ALPEKJJAHHAO576, u 9d:’ (w) KJ?B?I;H KD; EK :;I IK8IJ7D9;I EK CUJhE:;I 

?DJ;H:?J;I f?gKH7DJ IKH B7 9*:?IJ; (w) v577 dAO EJPANdE?PEKJO dA H’A+A578. 

                                                
567 !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO QJ 
e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP. 1. 
568 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq480-60. 
569 Cf. (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= 
HKE Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59 ; KQ !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA 
OLKNPEB v, EF.9?J., L. 4. 
570 !+A (2015), =NP. 2 u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 2 u 3O=CA KQ PAJP=PERA d’QO=CA L=N QJ OLKNPEB 
d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v. 
571 Cf. (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= 
HKE Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59. 
572 !+A (2015), =NP. 2 u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 1. 
573 "8?:., u !KIIAJP=ENA OQN H’=NPE?HA 2.1.1 v. 
574 4. =QL=N=R=JP AJ dNKEP BN=Jd=EO H= *KE Jq 65-412 dQ 1AN FQEJ 1965 =NP. 1AN MQE =R=EP d=JO QJ LNAIEAN PAILO 
LeJ=HEOe H= I=PEfNA AJ EJOPEPQ=JP QJA EJBN=?PEKJ EJPAJPEKJJAHHA dA dKL=CA. 
575 !. OLKNP, =NP. *. 232-9 =H. 1. 
576 !’AOP-à-dENA PKQPAO HAO BKEO MQA H’=PDHfPA dEOLKOAN= d’QJA AQPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO (A32) 
R=HEdA (4.  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, C7h. :H. IFEHJ, 2013, 
Jq 33, LL. 51 O.). 
577 !. OLKNP, =NP. *. 232-9 =H. 1 2q AP =H. 3. 
578 *= FQNEOLNQdAJ?A =dIEJEOPN=PERA AOP RAJQA AJPeNEJAN ?A LNEJ?ELA =Q debQP dAO =JJeAO 2000 (Cf. !#, 2 FQEHHAP 
2001, FU:UH7J?ED fH7DT7?I; :; fEEJ87BB, Jq 221481, %;8., L. 328 ; RFDA, 2001, L. 1149) AP H’= N=LLAHe à LHQOEAQNO 
NALNEOAO dALQEO H’AJPNeA AJ RECQAQN dA H= LNAIEfNA RANOEKJ dQ !+A (4. !#, Q)C, -Nd. dA NeBeNe, 22 =RNEH 2016, 
&. A., Jq 398087 90ABQO dA /.! OQN ?A LKEJP: ; 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u ,KQRA=Q NAFAP d’QJA 
MQAOPEKJ dA ?KJOPEPQPEKJJ=HEPe AJ I=PEfNA dA dKL=CA v, 1AN FQEJ 2016 (.. 0-!'.-,). - 4. =QOOE : !AA  KNdA=QT, 
2fIA ?D., 6 I=E 2014, &. C., Jq 12 603141 ; 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u !U?HEOPA dKLe : 4 =JO dA 
OQOLAJOEKJ v, 13 FQEJ 2014 (.. 0-!'.-,) ; BKBB. D?9J. F;HC. :H. IFEHJ, 2014, Jq 223, L. 7, KbO. .. 0-!'.-,. z 
4. AJ?KNA : !#, 26 de?AIbNA 2012, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 350833 ; D., L=J., 2013, L. 527, KbO. (.-
$. *A!&A3+# ; JKH?IFEHJ, 2013, Jq 129, L. 9, KbO. %. "30A," ; BKBB. D?9J. F;HC. :H. IFEHJ, Jq 198, L. 10, KbO. 
". 0É+7 ; C7h. :H. IFEHJ, 2013, Jq 30, L. 109, JKPA $. !-*',. z 4. AJBEJ : !#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; 
:'7JhBUJ?IC;, Jq 324439, AJDA, 2010, L. 473, KbO. (.-+. .A12-0 ; "8?:., L. 664, ?DNKJ. 1.-(. *'É #0, ". 
 -22#%&' ; D., 2011, L=J., L. 703, KbO. .. 0-!'.-, ; JKH?IFEHJ, 2010, Jq

 
98, L. 11, KbO. (. 1. ; C7h. :H. IFEHJ, 

2010, Jq 19, L. 94, JKPA $. !-*', ; C7h. :H. IFEHJ, 2010, Jq 20, L. 39, JKPA "34A* ;  7P. )7B., 18 I=NO 2010, L. 
31, KbO. .. %0A4#*#A3 ; %)A, 11 =RNEH 2011, ?DNKJ., L. 7, JKPA  .  0'%,-, ; RFDA, 2011, L. 813, JKPA &. 
*#.#2'2-!-**',). 



  89 

110. 'H =LL=N=iP =Q RQ dA ?APPA deBEJEPEKJ MQA OE H= ?=N=?PeNEO=PEKJ dQ B=EP d’QO=CA dAI=JdA MQA 

OKEP N=LLKNPeA H’QJEMQA LNAQRA d’QJ u UBUC;DJ E8j;9J?f v579 NeOEd=JP d=JO H= LNEOA d’QJ LNKdQEP 

dKL=JP BECQN=JP OQN H= *EOPA dAO EJPANdE?PEKJO dA H’A+A (B), H= NeBeNAJ?A B=EPA =Q u IFEHJ?f v 

EILKOA dA dePANIEJAN HA ?D=IL d’=LLHE?=PEKJ I=PeNEAH AP LANOKJJAH dA H= O=J?PEKJ =EJOE LKOeA 

(A). 

A - L, c/(36 d’(6620c(:054 3(:B80,2 ,: 6,89544,2 du -(0: d’u9(., d, 9u)9:(4c,9 5u 
3B:/5d,9 d56(4:,9 
  
111. 1E H= LKQNOQEPA dA H’AJOAIbHA dAO B=EPO dA dKL=CA J’AOP ABBA?PERA MQA d=JO u KD 9EDJ;NJ; 

IFEHJ?f F7HJ?9KB?;H v580 RKQH=JP MQA dEBBeNAJPAO ?KJdEPEKJO LNe=H=bHAO OKEAJP NeQJEAO =R=JP 

AT=IAJ eRAJPQAH dA HAQNO eHeIAJPO ?KJOPEPQPEBO581, H= ?KILePAJ?A dAO =?PAQNO J=PEKJ=QT AOP 

NedQEPA dALQEO H= LNAIEfNA PN=JOLKOEPEKJ582 dQ !+A583 IAPP=JP QJ PANIA à H’=LLHE?=PEKJ dA PKQP 

u FH?D9?F; :; J;HH?JEH?7B?JU v584. 

 
"ALQEO HKNO585, H= ?HAB dA NeL=NPEPEKJ AOP ?H=ENA586. AQT =?PAQNO HK?=QT HA OKEJ dA 

O=J?PEKJJAN HAO B=EPO dA dKL=CA ?KIIEO à H’K??=OEKJ dA ?KILePEPEKJO J=PEKJ=HAO, AP =QT 

BedeN=PEKJO EJPANJ=PEKJ=HAO ?AHQE dA LKQNOQERNA ?AQT MQE HA OKJP dQN=JP QJA ?KILePEPEKJ 

EJPANJ=PEKJ=HA, O=JO ?KJOEdeN=PEKJ =Q?QJA LKQN HAQN HEAQ dA deNKQHAIAJP587.  

 

                                                
579 $.  37, (.-+., +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 476. 
580 (.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE 
Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ 
dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59. 
581 4. =QOOE :  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., LL. 45 
O.  
582 Cf. *. Jq 2006-405 dQ 5 =RNEH 2006, FHU9. 
583 Cf. !+A (2003), =NP. 15 u !H=NEBE?=PEKJ dAO NAOLKJO=bEHEPeO AJ I=PEfNA dA ?KJPNmHA dQ dKL=CA v, LP. 1 u !KJPNmHA 
d’QJA I=JEBAOP=PEKJ v. - 4. =?PQAHHAIAJP : ?8?:. (2015), =NP. 5.3 u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 1. 
584 1. "'-,, u *= HKE dQ 5 =RNEH 2006 AP H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 2489. - 'H 
O’=CEOO=EP d’QJA =LLHE?=PEKJ à H= I=PEfNA dEO?ELHEJ=ENA L=N RKEA d’=J=HKCEA dQ u FH?D9?F; :; J;HH?JEH?7B?JU :; B7 BE? 
FUD7B; v ($. +-*',1, u A?PEKJ LQbHEMQA v, RUF. :H. FUD ;J FHE9. FUD., JJq 11-12) AJ RANPQ dQMQAH ?APPA dANJEfNA 
u ;IJ 7FFB?978B; (w) 9à PKQPA: ?DfH79J?ED v (!. LeJ=H, =NP. 113-2, =H. 1). 
585 4. AJ?KNA : (.-!. *A.-3 *#, u *= HQPPA ?KJPNA HA dKL=CA AP H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO. z *KE Jq 
2006-405 dQ 5 =RNEH 2006 v, EF.9?J., L. 136. 
586 !H=ENA d=JO OKJ LNEJ?ELA, AHHA H’AOP bA=Q?KQL IKEJO AJ LN=PEMQA AJ ?KJOeMQAJ?A dA dEOLKOEPEKJO dQ !+A 
K?PNKU=JP JKP=IIAJP dAO LKOOEbEHEPeO dA ?KJPNmHAO u =ddEPEKJJAHO v =QT -NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA 
(-,A") OKQO ?ANP=EJAO ?KJdEPEKJO (4. !+A (2015), =NP. 5.3 u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 2. - Cf. 
!. OLKNP, =NP. *. 232-16), dKJP HAO OQEPAO dEO?ELHEJ=ENAO OKJP dEBBE?EHAO à LNedENA AJ PANIAO dA ?KILePAJ?A (Cf. +. 
.#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12).  
587 4. !. !&A311A0", u *A PN=EPAIAJP dQ dKL=CA HKNO dA H'#QNK 2016 v, AJDA, 2016, L. 1226. 
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112. u 9A:K I;DI v dQ !KdA dQ OLKNP HA B=EP d’QO=CA dA LNKdQEPO dKL=JPO O=J?PEKJJA 

PKQP u IFEHJ?f v588 MQE = NA?KQNO589 à QJA OQbOP=J?A KQ IePDKdA dKL=JPA LAJd=JP QJA 

I=JEBAOP=PEKJ OLKNPERA J=PEKJ=HA KQ à H’K??=OEKJ dAO AJPN=iJAIAJPO LANIAPP=JP dA O’U 

LNeL=NAN590. 

 
*AO NALNEOAO OQ??AOOERAO dAO dEOLKOEPEKJO LANPEJAJPAO dQ !+A591 AJ dNKEP EJPANJA OA OKJP 

=??KIL=CJeAO dA IKdEBE?=PEKJO PATPQAHHAO L=NBKEO ?KJBQOAO592 MQE KJP LQ KbO?QN?EN HA ?D=IL 

                                                
588 !. OLKNP, =NP. *. 230-3. 
589 !’AOP AJ?KNA (Cf. !+A (2015), =NP. 2 u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 2 u 3O=CA KQ PAJP=PERA d’QO=CA 
L=N QJ OLKNPEB d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v ; AP ?8?:., u !KIIAJP=ENA OQN H’=NPE?HA 2.2.2 v) 
u B7 J;DJ7J?L; v dA NA?KQNO à dAO OQbOP=J?AO KQ IePDKdAO dKL=JPAO MQE AOP O=J?PEKJJeA dALQEO 2010 L=N HA !KdA dQ 
OLKNP (Cf. !. OLKNP, =NP. *. 232-9 =H. 1, 2q (+Kd. L=N -Nd. Jq 2010-379, FHU9., =NP. 4). - 4. (.-!. *A.-3 *#, u +EOA 
AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. x LNKLKO 
dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524), QJA JKQRA=QPe NeOEd=JP d=JO H’EJOP=QN=PEKJ =Q OAEJ dQ IgIA 
!KdA d’QJA deBEJEPEKJ dA ?AHHA-?E (#HHA OA PNKQRA u (w) 9EDIJ?JKU; :VI BEHI GK;, C7D?f;IJU; F7H KD 9ECC;D9;C;DJ 
:';NU9KJ?ED, ;BB; D'7 UJU IKIF;D:K; EK D'7 C7DGKU IED ;ff;J GK';D H7?IED :; 9?H9EDIJ7D9;I ?D:UF;D:7DJ;I :; B7 
LEBEDJU :; IED 7KJ;KH v (!. OLKNP, =NP. *. 230-6 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 5. z Cf. +. 
.#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12). - 
2KQPABKEO, OE u B7 J;DJ7J?L; (w) 9AOP: ?D9H?C?DU; 7K CWC; J?JH; GK; B7 HU7B?I7J?ED :; Bk?DfH79J?ED v ("E?P. LANI. "N. 
OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 96) d’QO=CA dA LNKdQEPO dKL=JPO, à H’EJRANOA dQ u f7?J :kKJ?B?I7J?ED 9MQE: ;IJ 
E8j;9J?f, B7 J;DJ7J?L; :kKI7g; (w) IKFFEI; KD UBUC;DJ CEH7B v ($.  37, (.-+., +A0+A7-3, ". .-0A!!&'A, 
$. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 477. - Cf. !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 2.2.2 v), ?A MQE 
NEOMQA dA NAJdNA BKNP ?KILHATA H= deIKJOPN=PEKJ dA ?A ?KILKNPAIAJP LNKDEbe (Cf. ?8?:. ; AP "E?P. LANI. "N. OLKNP, 
u *QPPA ?KJPNA HA dKL=CA v, Jq 96). 
590 !KJBKNIeIAJP =Q JKQRA=Q !+A (Cf. !+A (2015), =NP. 2 u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 9 
u !KILHE?EPe v) B=EO=JP dA H= ?KILHE?EPe dAO B=EPO dA dKL=CA QJA EJBN=?PEKJ u 7KJEDEC; v (+. .#*2'#0, u *= 
PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12), EH AJ R= eC=HAIAJP dA H= 
OKNPA AJ dNKEP BN=Jd=EO (Cf. !. OLKNP, =NP. *. 232-21 =H. 1, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 18 9!KILHE?EPe dA 
REKH=PEKJ dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP NeLNEI=JP HA dKL=CA AP NAHAR=JP dA H= ?KILePAJ?A dEO?ELHEJ=ENA dA 
LNEJ?ELA dAO BedeN=PEKJO OLKNPERAO: AP *. 232-22 =H. 1, 5q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 19 9!KILHE?EPe dA 
REKH=PEKJ dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP NeLNEI=JP HA dKL=CA AP NAHAR=JP dA H= ?KILePAJ?A dEO?ELHEJ=ENA dA 
H’A$*" à PEPNA OQbOEdE=ENA:. - u 9*:7 9ECFB?9?JU, GK? ;N?IJ7?J :UjR IEKI Bk;CF?H; :; Bk7D9?;D 9E:; 9IKJdE=H 
=JPEdKL=CA:, Dk(w) 9eP=EP: GKk?CF7Hf7?J;C;DJ H;FH?I; ;D :HE?J ?DJ;HD;, I7Kf ;D 9; GK? 9ED9;HD; B;I 7g?II;C;DJI 
IFU9?f?GK;C;DJ I7D9J?EDDUI 7K FB7D FUD7B (w) 9Cf. !. LeJ=H, =NP. *. 121-7: v (0=LLKNP A,, Jq 2441, EF.9?J., L. 41), 
N=EOKJ LKQN H=MQAHHA QJA PN=JOLKOEPEKJ dAO dEOLKOEPEKJO LANPEJAJPAO dQ LNAIEAN PATPA ?EPe eP=EP Je?AOO=ENA). "A H= 
IgIA B=dKJ MQA H= PAJP=PERA, HA ?KILHE?A AOP AJ?KNA deBEJE L=N HA !KdA dQ OLKNP. 'H O’=CEP dA u (w) JEKJ; F;HIEDD; 
GK? I9?;CC;DJ, F7H 7?:; EK 7II?IJ7D9;, 79QN=: 9EDJH?8KU R B7 HU7B?I7J?ED :; 9;JJ; ?DfH79J?ED, (w) ;D 79QN=: f79?B?JU 
B7 FHUF7H7J?ED v KQ AJ?KNA ?KIIA ?AHHA u (w) GK? F7H :ED, FHEC;II;, C;D79;, EH:H;, 78KI :'7KJEH?JU EK :; 
FEKLE?H 7KH7 FHELEGKU R KD; ?DfH79J?ED, B'7KH7 ?D9?JU;, :?II?CKBU; EK 7KH7 :EDDU :;I ?DIJHK9J?EDI FEKH B7 
9ECC;JJH; v (!. OLKNP, =NP. *. 230-5 JKQRA=Q (=H. 1 AP 2), ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 5. - Cf. +. 
.#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12). 
*’QPEHEO=PEKJ dQ PANIA u I9?;CC;DJ v H=EOOA AJ KQPNA LAQ dA dKQPAO OQN HA B=EP MQA ?APPA EJBN=?PEKJ AOP eC=HAIAJP 
EJPAJPEKJJAHHA (Cf. !+A (2015), =NP. 2 u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 9 u !KILHE?EPe v), ?A MQE NAJdN= 
AJ L=NPE?QHEAN PNfO dEBBE?EHA à LNKQRAN H= ?KILHE?EPe dQ B=EP d’QO=CA.  
591 Cf. !+A (2000 AP 2015), AJJATA 1 u "eBEJEPEKJO v, PANIAO u !KILePEPEKJ v ; u +=JEBAOP=PEKJ v ; u 
+=JEBAOP=PEKJ EJPANJ=PEKJ=HA v ; u +=JEBAOP=PEKJ J=PEKJ=HA v ; u 1LKNPEB v ; u 1LKNPEB dA JERA=Q EJPANJ=PEKJ=H v ; 
u 1LKNPEB dA JERA=Q J=PEKJ=H v. 
592 1KQO H’eCEdA dA H= HKE dA 2006 L=N ATAILHA, QJA ?KJPN=dE?PEKJ ATEOP=EP AJPNA HAO dEOLKOEPEKJO dAO =NPE?HAO *. 232-
9 AP *. 232-5 dQ !KdA dQ OLKNP. *A LNAIEAN d’AJPNA AQT AJREO=CA=EP HA ?=O dA PKQP AJPN=iJAIAJP KQ ?KILePEPEKJ =Q 
?KQNO dAOMQAHO HAO =PDHfPAO =R=EAJP EJPANdE?PEKJ dA NA?KQNEN à dAO LNKdQEPO dKL=JPO =HKNO MQA P=JP HAO BedeN=PEKJO 
OEILHAIAJP =CNeeAO MQA HAO BedeN=PEKJO deHeC=P=ENAO dA LKQRKENO eP=PEMQAO eP=EAJP ?KJ?ANJeAO. .KQN =QP=JP, H’A$*" 
JA LKQR=EP dA OKJ ?mPe u :?B?g;DJ;9N: v dAO ?KJPNmHAO =JPEdKL=CA MQA u L;D:7DJ B;I ;DJH7YD;C;DJI v LNe=H=bHAO KQ 
=Q ?KQNO dAO OAQHAO ?KILePEPEKJO u EHg7D?IU;I v KQ u 7KJEH?IU;I v L=N HAO OAQHAO BedeN=PEKJO OLKNPERAO 
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d’=LLHE?=PEKJ dAO eLNAQRAO OLKNPERAO ?KJ?ANJeAO L=N HA dNKEP =JPEdKL=CA =OOEO OQN H= deBEJEPEKJ 

{dQ| u IFEHJ?f v 593, AJ IgIA PAILO MQA HA HeCEOH=PAQN PAJP=EP dA H’ePAJdNA.   

 
113. 1KJP PKQP d’=bKNd REOeAO u B;I C7D?f;IJ7J?EDI R B'?IIK; :;IGK;BB;I IEDJ :UB?LHUI 9d:;I 

J?JH;I (w) D7J?ED7KN, HUg?ED7KN EK :UF7HJ;C;DJ7KN v594 NAHAR=JP dQ IKJKLKHA dAO OAQHAO 

BedeN=PEKJO OLKNPERAO BN=Jd=EOAO u :UBUg7J7?H;I v dA LKQRKENO eP=PEMQAO595.  

 
*A OKJP AJOQEPA PKQPAO HAO NAJ?KJPNAO u EHg7D?IU;9O: v L=N HAO BedeN=PEKJO OLKNPERAO 

J=PEKJ=HAO dEPAO u 7gHUU;9O: v596 MQE K??=OEKJJAN=EAJP L=N AT?ALPEKJ H= u :UB?LH9=J?A: :;I J?JH;I 

:; 9h7CF?ED D7J?ED7B EK fU:UH7B ;J :;I J?JH;I HUg?ED7KN EK :UF7HJ;C;DJ7KN v597. 

 
3J =PDHfPA LKQNN= AJ?KNA gPNA LKQNOQERE dEO?ELHEJ=ENAIAJP LKQN =RKEN AQ NA?KQNO à dAO 

LNKdQEPO dKL=JPO à H’K??=OEKJ dA O= L=NPE?EL=PEKJ à u QJ; C7D?f;IJ7J?ED (w) 7KJEH?IU; F7H KD; 

fU:UH7J?ED :UBUg7J7?H; v598, OEPQ=PEKJ MQE dAI=JdA à gPNA ATLHE?EPeA.  

 
'H AOP AJ H’K??QNNAJ?A MQAOPEKJ dAO ?KILePEPEKJO KNC=JEOeAO L=N dAO u F;HIEDD;9O: 

FhOI?GK;9O: EK CEH7B;9O: :; :HE?J FH?LU, 7KJH;9O: GK; B;I fU:UH7J?EDI IFEHJ?L;I v MQE à H= BKEO 

OKJP u EKL;HJ;9O: 7KN B?9;D9?UI :'KD; :?I9?FB?D; GK? 7 f7?J B'E8j;J :'KD; :UBUg7J?ED :; FEKLE?H ;J 

:EDD9AJP: B?;K R H;C?I; :; FH?N ;D 7Hg;DJ EK ;D D7JKH; :EDJ B7 L7B;KH ;N9V:; KD CEDJ7DJ f?NU 

F7H 7HHWJU :K C?D?IJH; 9h7HgU :;I IFEHJI v599 à H= OKIIA dA u 3 000 9PNKEO IEHHA: ;KHEI v600.  

 
114. AQ RQ dA ?AO dEOLKOEPEKJO ?QIQHeAO, PKQP PULA dA I=JEBAOP=PEKJ dKJP HA deNKQHAIAJP 

                                                
u :UBUg7J7?H;I v (!. OLKNP, =NP. *. 232-5 ', 2q, =) à ?), AJ RECQAQN dQ 1AN BeRNEAN 2006 =Q 5 FQEHHAP 2008). 'H AJ NeOQHP=EP 
MQA ?APPA dANJEfNA, LKQNP=JP AJ LNEJ?ELA ?KILePAJPA =QT BEJO dA LNK?edAN à dAO ?KJPNmHAO =JPEdKL=CA à H’K??=OEKJ 
dA PKQPA I=JEBAOP=PEKJ J=PEKJ=HA KQ PKQP AJPN=iJAIAJP U LNeL=N=JP, JA LKQR=EP OA LAJ?DAN OQN HA ?=O dAO BedeN=PEKJO 
OEILHAIAJP =CNeeAO. ABEJ dA NAIedEAN à ?APPA OEPQ=PEKJ, H= HKE dQ 3 FQEHHAP 2008 AOP EJPANRAJQA (4. (.-!. 
*A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ? x LNKLKO dA H= HKE dQ 3 FQEHHAP 
2008 v, EF.9?J., L. 183) LKQN NA?PEBEAN ?APPA I=H=dNAOOA Ned=?PEKJJAHHA AJ LNK?ed=JP L=N NAJRKE =QT dEOLKOEPEKJO dA 
H’=NPE?HA *. 232-9 dQ !KdA dQ OLKNP (!. OLKNP, =NP. *. 232-5 ', 2q, =) AP b), AJ RECQAQN dQ 5 FQEHHAP 2008 =Q 17 =RNEH 
2010 (+Kd. L=N *. Jq 2008-650 dQ 3 FQEHHAP 2008, FHU9., =NP. 10). .=N H= OQEPA, ?’AOP AJ?KNA H’KNdKJJ=J?A dA 2010 
MQE = ?HKO HA deb=P OQN ?A LKEJP AJ IAJPEKJJ=JP dA B=dKJ ATLNAOOA =Q OAEJ dA H’=NPE?HA *. 232-5 dQ IgIA !KdA P=JP 
HAO BedeN=PEKJO OLKNPERAO =CNeeAO MQA HAO BedeN=PEKJO deHeC=P=ENAO (!. OLKNP, =NP. *. 232-5 ', 2q, =) AP ?), AJ RECQAQN 
dQ 17 =RNEH 2010 =Q 3 BeRNEAN 2012 (+Kd. L=N -Nd. Jq 2010-379, FHU9., =NP. 3).  
593 !. OLKNP, =NP. *. 230-3. - !A NA?AJPN=CA OQN HAO =PDHfPAO AOP ABBA?PQe L=N H= HKE dA 2008 REO=JP LKQN H= LNAIEfNA 
BKEO u JEKJ IFEHJ?f v O=JO Je=JIKEJO AJ BKQNJEN QJA deBEJEPEKJ (Cf. !. OLKNP, =NP. *. 232-9 d=JO O= Ned=?PEKJ EOOQA dA 
H= HKE Jq 2008-650 dQ 3 FQEHHAP 2008, FHU9., =NP. 1). 
594 "8?:., =NP. *. 131-15 1q. 
595 "8?:., =NP. *. 230-3 1q. 
596 "8?:. 
597 "8?:., =NP. *. 131-18 =H. 2. 
598 "8?:., =NP. *. 230-3 1q. 
599 "8?:., =NP. *. 331-5 =H. 1. 
600 "8?:., =NP. A. 331-1. 
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NAHfRA dA H= ?KILePAJ?A dENA?PA dAO BedeN=PEKJO BN=Jd=EOA AOP AJ KQPNA EJ?HQO d=JO HA ?D=IL 

d’=LLHE?=PEKJ dA H= NeCHAIAJP=PEKJ BN=Jd=EOA =JPEdKL=CA.  

 
"AIAQN=EAJP =Q BEJ=H AT?HQAO dA ?A dEOLKOEPEB HAO I=JEBAOP=PEKJO OA deNKQH=JP u ;D :;hEHI 

:K 97:H; fU:UH7B v PKQP AJ K?PNKU=JP =Q R=EJMQAQN QJA OKIIA KQ KbFAP dKJP H= R=HAQN AOP 

EJBeNEAQNA =Q IKJP=JP ?E-dAOOQO eRKMQe601. 

 
!’AOP JKP=IIAJP H= N=EOKJ LKQN H=MQAHHA BQP EJPeCNe d=JO H= deBEJEPEKJ dQ u IFEHJ?f v, O=JO 

=QPNA ?KJdEPEKJ, H’AJOAIbHA dAO u C7D?f;IJ7J?ED9O: IFEHJ?L;9O: IEKC?I;9O: R KD; FHE9U:KH; :; 

:U9B7H7J?ED EK :'7KJEH?I7J?ED FHULK; F7H B; (w) 9!:E:; :K IFEHJ v602.  

 
115. !A PATPA =QT ?KJPKQNO =OOAV I=H deBEJEO AP dA LAQ d’EILKNP=J?A LN=PEMQA603 PeIKECJ=EP 

?ALAJd=JP dA H= RKHKJPe dQ CKQRANJAIAJP BN=Jd=EO d’ePAJdNA AJ?KNA LHQO H=NCAIAJP MQA JA HA 

dAI=JdA HA !+A HQE-IgIA604 HA ?D=IL dA ?KILePAJ?A dAO =QPKNEPeO =JPEdKL=CA J=PEKJ=HAO. 

 
!AHQE-?E PNKQR= =HKNO QJ e?DK B=RKN=bHA =QLNfO dQ HeCEOH=PAQN MQE = =QCIAJPe à H’ATPNgIA 

HAQN LKOOEbEHEPe dA O=J?PEKJJAN HAO B=EPO dA dKL=CA AJ AJREO=CA=JP HA ?=O dAO ?KILePEPEKJO 

u :EDD7DJ B?;K R KD; H;C?I; :; FH?N ;D 7Hg;DJ EK ;D D7JKH;, 7BEHI CWC; GK';BB; D';IJ F7I 

EHg7D?IU; F7H KD; fU:UH7J?ED 7gHUU; EK 7KJEH?IU; F7H KD; fU:UH7J?ED :UBUg7J7?H; v605. 

 
116. 1’EH JA OAIbHA dfO HKNO LHQO ATEOPAN =Q?QJA I=JEBAOP=PEKJ OLKNPERA dQN=JP H=MQAHHA QJ 

=PDHfPA OAN=EP ?ANP=EJ dA JA LKQRKEN OQbEN QJ ?KJPNmHA =JPEdKL=CA, H= OEPQ=PEKJ =JPeNEAQNA J’eP=EP 

L=O BKNP dEBBeNAJPA d=JO H= IAOQNA Kn QJ KNC=JEO=PAQN LKQR=EP deFà EILKOAN O= PAJQA =RA? 

H’=QPKNEO=PEKJ dA H= BedeN=PEKJ ?KILePAJPA606, AJ L=NPE?QHEAN d=JO HA ?=O Kn dAO OQOLE?EKJO dA 

PNE?DANEA LAO=EAJP OQN QJ OLKNPEB dKJP EH eP=EP HKEOEbHA dA LAJOAN MQ’EH OA LNeL=N=EP à L=NPE?ELAN à 

QJA ?KILePEPEKJ607.    

                                                
601 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 475. 
602 !. OLKNP, =NP. *. 230-3 2q (!Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 3). - 'H LKQR=EP L=N ATAILHA gPNA MQAOPEKJ dAO 
u 9EKHI;I :; LUh?9KB;I R CEJ;KH IKH B;I LE?;I EKL;HJ;I R B7 9?H9KB7J?ED FK8B?GK; (w) IEKC?I;9O: R B'7KJEH?I7J?ED v 
(!. OLKNP, =NP. *. 331-8) dA u B'7KJEH?JU 9?KILePAJPA: ?DL;IJ?; :K FEKLE?H :; FEB?9; v (!. NKQPA, =NP. *. 411-7 (AQMQAH 
NAJRKEA H’=NP. *. 331-8 dQ !KdA dQ OLKNP), =EJOE MQA dAO u C7D?f;IJ7J?EDI IFEHJ?L;I I; :UHEKB7DJ IKH B7 LE?; FK8B?GK; 
R B'?DJUH?;KH :K J;HH?JE?H; :'KD; I;KB; 9ECCKD; ;J D; 9ECFEHJ7DJ F7I B7 F7HJ?9?F7J?ED :; 9PAHO: LUh?9KB;9O: (w) v 
MQE dKERAJP AJ ?A MQE HAO ?KJ?ANJA B=ENA H’KbFAP d’QJA u :U9B7H7J?ED v =QLNfO dQ u C7?H; :; B7 9ECCKD; 9ED9;HDU; 
EK (w) 9dQ: FHUf;J :; FEB?9; R )7H?I v (!. OLKNP, =NP. *. 331-8-1). 
603 Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., 
L. 12. 
604 Cf. ?8?:., JKPA dA b=O dA L=CA Jq 14. 
605 !. OLKNP, =NP. *. 230-3 2q (Cf. *. Jq2016-1528, FHU9., =NP. 2). 
606 Cf. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 475. 
607 "8?:., LL. 475-476. 
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'JOPEPQeA LNEJ?EL=HAIAJP d=JO HA OKQ?E dA ?H=NEBEAN HAO ?KILePAJ?AO AJ I=PEfNA dA 

?KJPNmHAO =JPEdKL=CA608, H= LNAIEfNA deBEJEPEKJ dQ u IFEHJ?f v NALNAJ=JP HAO PATPAO =JPeNEAQNO 

H’EdAJPEBEA eC=HAIAJP à u JEKJ; F;HIEDD; GK? (w) I; FHUF7H; v609 à ?KJ?KQNEN dQN=JP QJA 

I=JEBAOP=PEKJ OLKNPERA J=PEKJ=HA610 ?KIIA EJPANJ=PEKJ=HA611. 

 
-N, EH LAQP gPNA dEBBE?EHA dA dePANIEJAN HAO ?NEPfNAO LANIAPP=JP dA O=RKEN OE QJ =PDHfPA 

O’AJPN=iJA d=JO QJ bQP LQNAIAJP Ne?Ne=PEB KQ O’=dKJJA =Q ?KJPN=ENA à QJA LNeL=N=PEKJ LDUOEMQA 

OLe?EBEMQA AJ RQA dA L=NPE?ELAN à dAO ?KILePEPEKJO NeQJEKJO. *AO OAQHO MQE OAIbHAJP LANPEJAJPO 

NeOEdAJP d=JO H= LNEOA d’QJA HE?AJ?A OLKNPERA KQ OKJ EJO?NELPEKJ612 à QJA I=JEBAOP=PEKJ 

OLKNPERA613.  

 
117. *= O=J?PEKJ dQ B=EP d’QO=CA Je?AOOEPA AJ?KNA dA dePANIEJAN LNe?EOeIAJP HAO OQbOP=J?AO 

AP IePDKdAO EJPANdEPAO L=N H= HeCEOH=PEKJ =JPEdKL=CA, OA?KJd LNe=H=bHA à PKQPA NeLNAOOEKJ dAO 

OLKNPEBO dKLeO. 

B - L( dB:,8304(:054 d,9 9u)9:(4c,9 ,: 3B:/5d,9 04:,8d0:,9 
  
118. *= NeLNAOOEKJ dEO?ELHEJ=ENA dQ B=EP d’QO=CA OQLLKOA MQA HA OLKNPEB IEO AJ ?=QOA =EP QPEHEOe 

QJA OQbOP=J?A AP/KQ IePDKdA ATLNAOOeIAJP EJPANdEPA L=N H’A+A AJ ?KJOEdeN=PEKJ dA ?NEPfNAO 

LNedeBEJEO ?KJPAJQO d=JO HA !+A614.  

 

                                                
608 (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : 
?EPEQO, =HPEQO, BKNPEQO. x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524. 
609 !. OLKNP, =NP. *. 230-3. 
610 "8?:., 1q AP 2q. 
611 "8?:., 3q. 
612 4. (.-7. *A11A**#, u *= JKQRAHHA HeCEOH=PEKJ AJ I=PEfNA dA dKL=CA dAO OLKNPEBO v, EF.9?J., L. 3415 ; KQ (.-!. 
&A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE Jq 89-432 
dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ dAO 
?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59. 
613 #J ?A MQE ?KJ?ANJA HAO AJPN=iJAIAJPO, H= ?KILePAJ?A dAO =QPKNEPeO BN=Jd=EOAO O’ePAJd =QT OLKNPEBO dA JERA=Q 
EJPANJ=PEKJ=H OA LNeL=N=JP OQN JKPNA OKH à L=NPE?ELAN à QJA ?KILePEPEKJ EJPANJ=PEKJ=HA ?AJOeA O’U deNKQHAN KQ à QJA 
?KILePEPEKJ J=PEKJ=HA LNeRQA d=JO QJ L=UO ePN=JCAN. 
614 Cf. !+A (2015), =NP. 4 u *EOPA dAO EJPANdE?PEKJO v, LP. 4 u !NEPfNAO d’EJ?HQOEKJ dAO OQbOP=J?AO AP IePDKdAO d=JO 
H= *EOPA dAO EJPANdE?PEKJO v. - 4. %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", 
". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 441-442. 
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!AO OQbOP=J?AO AP IePDKdAO BECQNAJP =Q OAEJ d’QJA HEOPA615 u EKL;HJ; v616 edE?PeA 

=JJQAHHAIAJP L=N H’A+A617 AP Je?AOO=ENAIAJP PN=JOLKOeA AJ dNKEP EJPANJA618 AJ RANPQ P=JP dQ 

!+A619 MQA dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA620 =Q OAEJ dA H=MQAHHA AHHA BECQNA 

AJ =JJATA621. 

 
119. !A dK?QIAJP ?KJPEAJP dAO u NQbNEMQAO v ?KNNAOLKJd=JP à dAO ?=PeCKNEAO OLe?EBEMQAO dA 

OQbOP=J?AO AP IePDKdAO EJPANdEPAO (1) PKQP AJ AJREO=CA=JP QJA dEOPEJ?PEKJ dKJP H’EIL=?P AOP 

BKJd=IAJP=H AJ I=PEfNA LNKb=PKENA AP dA O=J?PEKJ AJPNA HAO OQbOP=J?AO dEPAO u OLe?EBEeAO v AP HAO 

=QPNAO OQbOP=J?AO KQ IePDKdAO EJPANdEPAO (2). 

1 - L,9 H 8u)807u,9 I 5u d0v090549 04:,84,9 à 2( L09:, d,9 04:,8d0c:0549 d, 2’AMA 
 

120. *= *EOPA dAO EJPANdE?PEKJO dA H’A+A PN=JOLKOeA AJ dNKEP EJPANJA L=N H= RKEA de?NeP=HA622 

LNKLKOA QJA ?H=OOEBE?=PEKJ AJ NQbNEMQAO dA LNKdQEPO EJ?HQ=JP u 9H:;I IK8IJ7D9;I ;J CUJhE:;I 

                                                
615 4EO=JP u B7 B?IJ; UJ78B?; :7DI B; 97:H; :K CEDI;?B :; B'EKHEF; v, H= HKE Jq 2006-405 (ANP. 8) ?KJBENI=EP 
H’QPEHEO=PEKJ dQ u OUOPfIA dA HEOPA v deOKNI=EO QOQAH PKQP AJ u 9EDI79H9=JP: B7 FH7J?GK; :; B7 JH7DIFEI?J?ED ;D :HE?J 
?DJ;HD; v dA ?APPA JKNIA =JPEdKL=CA MQE dALQEO H’=dKLPEKJ dA ?A PATPA J’eP=EP MQA H= NALNEOA dA ?AHHA MQE eP=EP edE?PeA 
L=N H’A+A (1. "'-,, u *= HKE dQ 5 =RNEH 2006 AP H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 2489).  
616 $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, 2fIA ed., "=HHKV, ?KHH. .Ne?EO-"NKEP LNERe, 2000, L. 421. - 
!APPA u 7JJ?JK:; v MQE ?KJOEOPA à u ;DL?I7g;9N: :;I 97JUgEH?;I iDED f?D?;Ij v LNeOAJPA HA u H?IGK; :k;C8H7II;H JHEF 
B7Hg;C;DJ EK ;D9EH; :k787D:EDD;H B; FEKLE?H :; GK7B?f?97J?ED :; J;9hD?GK; :; :EF7g; R Bk7KJEH?JU 9h7HgU; :; 
I7D9J?EDD;H 9; 9ECFEHJ;C;DJ, B7GK;BB; F;KJ WJH; :?ffUH;DJ; I;BED B;I F7OI ;J H;D:H; ;D 9EDIUGK;D9; :;I :U9?I?EDI 
DED hECEgVD;I, LE?H; 9EDJH7:?9JE?H;I v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K 
IFEHJ, 4fIA ed., EF.9?J., L. 472). - 4. =R=JP : "e?NAP Jq 66-373 dQ 10 FQEJ 1966 LKNP=JP NfCHAIAJP d’=dIEJEOPN=PEKJ 
LQbHEMQA LKQN H’=LLHE?=PEKJ dA H= HKE Jq 65-412 dQ 1AN FQEJ 1965 PAJd=JP à H= NeLNAOOEKJ dA H’QO=CA dAO OPEIQH=JPO à 
H’K??=OEKJ dAO ?KILePEPEKJO OLKNPERAO, J(, 14 FQEJ 1965, L. 4531 (/QE LQbHE=EP u KD; B?IJ; :; FHE:K?JI EK :; 
FH7J?GK;I ?DJ;H:?JI iF;H I;j v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA 
ed., EF.9?J., L. 472) dA J=PQNA u HEIEP=PERA v, ?KJPAJ=JP QJ eJKJ?e u BEJE v dA OQbOP=J?AO KQ IePDKdAO LNe?EOeIAJP 
dePANIEJeAO). 
617 Cf. =?PQAHHAIAJP : 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2018, A+A, 1AN F=JREAN 2018. 
618 Cf. JKP=IIAJP : "e?NAP Jq 2015-1684 dQ 18 de?AIbNA 2015 LKNP=JP LQbHE?=PEKJ dA H’=IAJdAIAJP à H’=JJATA 
' dA H= ?KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =dKLPe à .=NEO HA 17 JKRAIbNA 2014, J(,18 
de?AIbNA 2015, L. 23345. 
619 Cf. !+A (2015), =NP. 4 u *EOPA dAO EJPANdE?PEKJO v, LP. 1 u .QbHE?=PEKJ AP IEOA à FKQN dA H= *EOPA dAO 
EJPANdE?PEKJO v. - 4. !. OLKNP, =NP. *. 232-9, dANJEAN =H. (+Kd. L=N -Nd. Jq 2010-379, FHU9., =NP. 4) AP "8?:., =NP. *. 
230-2 (!Nee L=N -Nd. Jq 2010-379, FHU9., =NP. 1AN) : LKQN H= LNAIEfNA NeBeNAJ?A ATLHE?EPA =Q !+A d=JO HA !KdA dQ 
OLKNP. 
620 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= !KJRAJPEKJ 
v, LP. 3. - 4. !. OLKNP, =NP. *. 232-9 =H. 3 d=JO O= RANOEKJ AJ RECQAQN dQ 5 FQEHHAP 2008 =Q 17 =RNEH 2010 (+Kd. L=N *. 
Jq 2008-650 dQ 3 FQEHHAP 2008, FHU9., =NP. 1. - Cf. (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA 
LHQO KQ QJA HKE dA PNKL ? x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183). 
621 Cf. "8?:., AJJATA ' u *EOPA dAO EJPANdE?PEKJO z 1P=Jd=Nd EJPANJ=PEKJ=H v : MQE ?KJOPEPQA H= HEOPA dA NeBeNAJ?A AJ 
=LLHE?=PEKJ dQ dANJEAN =HEJe= dA H’=NPE?HA *. 232-9 dQ !KdA dQ OLKNP. 
622 .KQN QJA u ;DJHU; ;D L?gK;KH :; B7 B?IJ; (w) GK7I? ?CCU:?7J; v (1. "'-,, u *= HKE dQ 5 =RNEH 2006 AP H'ACAJ?A 
BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 2489. - 2KQPABKEO, LKQN JA LNAJdNA MQA ?AP ATAILHA, HA LNAIEAN 
PATPA dA ?A PULA =dKLPe AJ =LLHE?=PEKJ dA H= HKE dA 2006 AOP OAQHAIAJP L=NQ =Q (KQNJ=H KBBE?EAH dA H= 0eLQbHEMQA 
BN=Jd=EOA ((-0$ KQ (-) HA 16 I=NO 2006 (Cf. "e?NAP Jq 2006-290 dQ 9 I=NO 2006 LKNP=JP LQbHE?=PEKJ dA 
H’=IAJdAIAJP à H’=JJATA dA H= ?KJRAJPEKJ ?KJPNA HA dKL=CA, =dKLPe L=N HA CNKQLA dA OQERE HKNO dA O= 22fIA NeQJEKJ 
HAO 15 AP 16 JKRAIbNA 2005 à 1PN=ObKQNC, J(, 16 I=NO 2006, L. 3988). 
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?DJ;H:?J;I ;D F;HC7D;D9; v, ?’AOP-à-dENA à H= BKEO u 9A:D ;J hEHI 9ECFUJ?J?ED v (() AP ?AHHAO MQE HA 

OKJP u ;D 9ECFUJ?J?ED v QJEMQAIAJP KQ u 9H:;I IK8IJ7D9;I ?DJ;H:?J;I :7DI 9;HJ7?DI IFEHJI v AJ 

L=NPE?QHEAN ())623. 

( - L,9 H 9u)9:(4c,9 ,: 3B:/5d,9 04:,8d0:,9 ,4 6,83(4,4c, I 
 

121. *AO u 9I:UJhE:;I v624 (00) AP u 9O:K8IJ7D9;I v625 (0) LNKDEbeAO AJ LANI=JAJ?A OKJP HAO 

LHQO JKIbNAQOAO =HKNO MQA ?APPA dEOPEJ?PEKJ AOP BKJd=IAJP=HA AJ ?A MQ’AHHA AOP ?=N=?PeNEOPEMQA 

dQ PULA u EKL;HJ v626 dQ dK?QIAJP MQE H= ?KJPEAJP. 

0 - L,9 H 9u)9:(4c,9 04:,8d0:,9 ,4 6,83(4,4c, I 
 

122. *= NQbNEMQA NAH=PERA à ?AO dANJEfNAO EJ?HQP OET (6) ?H=OOAO dA u 9O:K8IJ7D9;I v627  

=LL=NPAJ=JP d=JO HAQN PNfO CN=JdA I=FKNEPe à dAO u 97JUgEH?;I EKL;HJ;I v dA H= *EOPA dAO 

EJPANdE?PEKJO dA H’A+A628.  

 
*= ?H=OOA LNKLNA =QT u 9O:K8IJ7D9;I DED 7FFHEKLU;I v, LKQN debQPAN, ?KILNAJd u 9P:EKJ; 

IK8IJ7D9; Fh7HC79EBEg?GK; DED ?D9BKI; :7DI KD; I;9J?ED :; B7 %?IJ; (w) ;J GK? D';IJ F7I 

79JK;BB;C;DJ 7FFHEKLU; FEKH KD; KJ?B?I7J?ED JhUH7F;KJ?GK; 9h;P B'!ECC; F7H KD; 7KJEH?JU 

gEKL;HD;C;DJ7B; HUgB;C;DJ7?H; :; B7 ,7DJU (w) v629.  

 
123. *AO ?EJM (5) =QPNAO ?H=OOAO dA OQbOP=J?AO EJ?HQOAO =Q OAEJ dA H= LNAIEfNA NQbNEMQA dA H= 

*EOPA dAO EJPANdE?PEKJO OKJP AJOQEPA LNKLNAO =QT u Ag;DJI 7D78EB?I7DJI v630, u !EHCED;I 

F;FJ?:?GK;I, f79J;KHI :; 9HE?II7D9;, (w) IK8IJ7D9;I 7FF7H;DJU;I v631 AP deOKNI=EO OQbOP=J?AO 

                                                
623 Cf. ". Jq 2015-1684, FHU9., AJJATA. 
624 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA 
u +ePDKdAO EJPANdEPAO v. 
625 "8?:., !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOAO 10 à 15. 
626 /.-0., u *EOPA dAO EJPANdE?PEKJO v, 0QbNEMQA Jq 9 u .KQNMQKE B=QP-EH LNeRKEN QJ ?ANP=EJ deH=E =R=JP dA dePANIEJAN 
HA OP=PQP dA ?ANP=EJAO OQbOP=J?AO AP dA HAO EJ?HQNA OQN H= HEOPA dAO EJPANdE?PEKJO ? v, A+A, ?KJOQHP=PEKJ AJ I=E 2016. 
627 "8?:., !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOAO 10 à 15. 
628 /.-0., u *EOPA dAO EJPANdE?PEKJO v, 0QbNEMQA Jq 9 u .KQNMQKE B=QP-EH LNeRKEN QJ ?ANP=EJ deH=E =R=JP dA dePANIEJAN 
HA OP=PQP dA ?ANP=EJAO OQbOP=J?AO AP dA HAO EJ?HQNA OQN H= HEOPA dAO EJPANdE?PEKJO ? v, EF.9?J. 
629 "8?:., !H=OOA 10. - .NKDEbeAO AJ PKQPAO ?EN?KJOP=J?AO, ?AO OQbOP=J?AO HA OKJP dALQEO 2011, H’A+A =U=JP de?Ede 
dA HQPPAN ?KJPNA H’QPEHEO=PEKJ dA LNKdQEPO OA PNKQR=JP u R KD IJ7:; ;NFUH?C;DJ7B :; :UL;BEFF;C;DJ EK GK? D; IEDJ F7I 
EK FBKI F;HC?I FEKH BkKI7g; hKC7?D v (Cf. *EOPA dAO EJPANdE?PEKJO 2011- ,KPAO ATLHE?=PERAO : *EOPA dAO EJPANdE?PEKJO 
2011 dA H’A+A, A+A, 18 OALPAIbNA 2010, L. 1), PAHO MQA L=N ATAILHA : u (w) CU:?97C;DJI ;D :UL;BEFF;C;DJ 
FHU9B?D?GK; EK 9B?D?GK; EK GK? D; IEDJ FBKI :?IFED?8B;I, CU:?97C;DJI R f7TED, IK8IJ7D9;I 7FFHEKLU;I I;KB;C;DJ 
FEKH KI7g; LUJUH?D7?H; (w) v (". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ 
LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 10). 
630 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO 
?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 11. 
631 "e?NAP Jq 2014-1005 dQ 4 OALPAIbNA 2014 LKNP=JP LQbHE?=PEKJ dA H= HEOPA 2014 dAO OQbOP=J?AO AP IePDKdAO 
EJPANdEPAO d=JO HA OLKNP (RANOEKJ 2, =dKLPeA HA 1AN FQEHHAP 2014), J(, 6 OALPAIbNA 2014, L. 14768, AJJATA, 0QbNEMQA 
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u C?CUJ?GK;I v632, =QT u BWJ7-2 7gED?IJ;I v633 AP u &E:KB7J;KHI hEHCED7KN ;J 

CUJ78EB?GK;I v634, I=EO AJ?KNA =QT u D?KHUJ?GK;I ;J 7KJH;I 7g;DJI C7IGK7DJI v635. 

 
.=NIE AHHAO, QJ JKIbNA HEIEPe dA OQbOP=J?AO =LL=NPEAJP L=N AT?ALPEKJ à dAO u 97JUgEH?;I 

f;HCU;I v AP OA PNKQRAJP u ?DI9H?J;I I;BED B;KH DEC v d=JO *EOPA dA H’A+A, O=JO LNe?EOEKJO 

OQLLHeIAJP=ENAO636.  

 
124. *AO =QPNAO NAHfRAJP dA HAQN ?mPe dA u 97JUgEH?;I EKL;HJ;I v EdAJPEBE=bHAO ?H=ENAIAJP AP 

dEBBeNAJ?EeAO OAHKJ ?ANP=EJO ?NEPfNAO637, HA LNEJ?EL=H NeOEd=JP d=JO H= LNeOAJ?A KQ JKJ d’ATAILHAO 

dA OQbOP=J?AO à H’EJPeNEAQN d’QJA IgIA ?H=OOA638. 

 
*AO u 97JUgEH?;I EKL;HJ;I 7L;9 ;N;CFB;I v ?KJPEAJJAJP PKQP d’=bKNd u KD; B?IJ; DED 

;Nh7KIJ?L; :k;N;CFB;I H;FHUI;DJ7DJ B;I IK8IJ7D9;I B;I FBKI JOF?GK;I :K gHEKF;, ;D fED9J?ED :; 

B;KH IJHK9JKH; 9h?C?GK; ;J/EK :; B;KH CU97D?IC; :k79J?ED v639. 

 
'H AOP AJOQEPA MQAOPEKJ dAO OQbOP=J?AO MQA NAJBANIA H= *EOPA dA H’A+A LNeOAJP=JP H= 

?=N=?PeNEOPEMQA d’gPNA LNeOAJPeAO AJ BKJ?PEKJ dQ u DEC :; B7 f7C?BB; :K 9ECFEIU v AJ ?=QOA640.  

 

                                                
u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO 
v, !H=OOA 12. 
632 "e?NAP Jq 2014-1556 dQ 22 de?AIbNA 2014 LKNP=JP LQbHE?=PEKJ dA H’=IAJdAIAJP à H’=JJATA ' dA H= ?KJRAJPEKJ 
EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =dKLPe à .=NEO HA 17 JKRAIbNA 2014, J(, 24 de?AIbNA 2014, L. 21823, 
AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 12. z Cf. *EOPA dAO EJPANdE?PEKJO 2015 - 0eOQIe dAO LNEJ?EL=HAO IKdEBE?=PEKJO AP 
JKPAO ATLHE?=PERAO, A+A, 20 OALPAIbNA 2014, L. 1. 
633 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO 
?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 13. 
634 "8?:., !H=OOA 14. 
635 "8?:., !H=OOA 15. 
636 /.-0., u *EOPA dAO EJPANdE?PEKJO v, 0QbNEMQA Jq 9 u .KQNMQKE B=QP-EH LNeRKEN QJ ?ANP=EJ deH=E =R=JP dA dePANIEJAN 
HA OP=PQP dA ?ANP=EJAO OQbOP=J?AO AP dA HAO EJ?HQNA OQN H= HEOPA dAO EJPANdE?PEKJO ? v, A+A, EF.9?J. - Cf. JKP=IIAJP : 
". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 16. =. u 1PEIQH=JPO JKJ OLe?EBEeO v AP "8?:., !H=OOA 17 u ,=N?KPEMQAO v. 
637 "8?:. - *AO OKQO-?NEPfNAO LANIAPP=JP dA u NALeNAN v QJA ?=PeCKNEA u KQRANPA v LKQNNKJP AJ?KNA OA ?KIbEJAN. 
638 Cf. /.-0., u *EOPA dA EJPANdE?PEKJO v, 0QbNEMQA Jq 9 u .KQNMQKE B=QP-EH LNeRKEN QJ ?ANP=EJ deH=E =R=JP dA 
dePANIEJAN HA OP=PQP dA ?ANP=EJAO OQbOP=J?AO AP dA HAO EJ?HQNA OQN H= HEOPA dAO EJPANdE?PEKJO ? v, A+A, EF.9?J. - *AO 
OKQO-?NEPfNAO LANIAPP=JP dA u NALeNAN v QJA ?=PeCKNEA u KQRANPA v LKQNNKJP AJ?KNA OA ?KIbEJAN. 
639 "8?:. - AEJOE, H= ?H=OOA ?KILNAJ=JP HAO u 9D:EHCED;I F;FJ?:?GK;I, f79J;KHI :; 9HE?II7D9;, IK8IJ7D9;I 
7FF7H;DJU;I ;J C?CUJ?GK;I v EJ?HQP JKP=IIAJP HAO u 9=:g;DJI IJ?CKB7DJI :; B'UHOJhHEFEZVI; (E,AI) (w) v PAHO MQA 
H’u UHOJhHEFEZUJ?D; (E)( ) v (". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ 
LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 12.1.1.). 'H AOP AJ?KNA LKOOEbHA 
dA ?EPAN AJ CQEOA d’ATAILHA HA ?=O dAO u 79J?L7J;KHI :K !"F v ?KILNAJ=JP JKP=IIAJP HA u NUDED v AP H’u 7HgED v 
("8?:., !H=OOA 12.2.). 
640 "8?:. - 2AHHAO MQA HAO u 9D:EHCED;9O: :; 9HE?II7D9; v (". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO 
AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 12.5.) 



  97 

1KJP AJBEJ ?KJ?ANJeAO ?AHHAO MQE OKJP de?NEPAO AJ PANIAO u FBKI gUDUH7KN v =Q OAEJ dA H= 

*EOPA L=N H’AJPNAIEOA d’QJA PNELHA BKNIQHA : u 7KJH;I IK8IJ7D9;I FEIIU:7DJ KD; IJHK9JKH; 

9h?C?GK; I?C?B7?H; EK KD (:;I) ;ff;J(I) 8?EBEg?GK;I I?C?B7?H;I v ; u ?D9BK7DJ I7DI IkO B?C?J;H v ; 

u JEKJ 7KJH; f79J;KH :; 9HE?II7D9; ?DfBK;DT7DJ... v641. 

  
125. *AO u 97JUgEH?;I EKL;HJ;I I7DI ;N;CFB;I v OKJP dA dAQT PULAO642. #HHAO RKJP JKP=IIAJP 

KBBNEN u KD; :Uf?D?J?ED :;I IK8IJ7D9;I 7FF7HJ;D7DJ R KD; 9B7II; Fh7HC79;KJ?GK; FHU9?I; v643 

PAHHA MQA H= ?H=OOA dAO u 9C:BK9E9EHJ?9EIJUHEZ:;I v644.  

 
4EAJP AJOQEPA H’DULKPDfOA dAO OQbOP=J?AO u HUFED:7DJ R KD 9H?JVH; FHU9?I v645 dKJP H= 

I=JEBAOP=PEKJ H= LHQO PKLEMQA AOP ?KJOPEPQeA L=N H= !H=OOA 10 NAH=PERA =QT u 9O:K8IJ7D9;I DED 

7FFHEKLU;I v646. *=dEPA ?H=OOA dKEP L=N =EHHAQNO gPNA ?KJOEdeNeA ?KIIA H= LHQO u KQRANPA v dA 

PKQPAO ?=N, bEAJ MQ’AHHA J’EJPfCNA L=O HAO u IePDKdAO EJPANdEPAO v647, H= deBEJEPEKJ NAPAJQA LANIAP 

d’U EJ?HQNA H’AJOAIbHA dAO OQbOP=J?AO MQE J’AJPNAN=EAJP d=JO =Q?QJA =QPNA ?=PeCKNEA648. 

  
126. *A ?DKET d’QJA HEOPA LNeOAJP=JP QJ u 97H79JVH; DED ;Nh7KIJ?f v649 AOP HEe à H= RKHKJPe dA 

H’A+A u :; FHULE?H 7KJ7DJ GK; f7?H; I; F;KJ, BkULEBKJ?ED :; B7 FH?I; :;I FHE:K?JI ;J DEJ7CC;DJ 

Bk7FF7H?J?ED :; DEKL;BB;I IK8IJ7D9;I ?D9EDDK;I EK ?DKJ?B?IU;I v650.  

 

                                                
641 "8?:. - x PEPNA d’ATAILHA, JKQO BANKJO NAOLA?PERAIAJP NeBeNAJ?AO =QT ?H=OOAO 12 NAH=PERAO =QT u 9D:EHCED;I 
F;FJ?:?GK;I, f79J;KHI :; 9HE?II7D9;, IK8IJ7D9;I 7FF7H;DJU;I ;J C?CUJ?GK;I v (". Jq 2015-1684, FHU9., AJJATA, 
0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO 
EJPANdEPAO v, !H=OOA 12. 1 à 5) KQ 14.1 à 4 LKNP=JP OQN HAO u 9I:E:KB7J;KHI hEHCED7KN ;J CUJ78EB?GK;I v ("8?:., 
!H=OOA 14 u +KdQH=PAQNO DKNIKJ=QT AP IeP=bKHEMQAO v. - 4. !H=OOAO 14.1 u 'JDEbEPAQNO d'=NKI=P=OA v ; 14.2 u 
+KdQH=PAQNO OeHA?PEBO dAO Ne?ALPAQNO =QT yOPNKCfJAO (1#0+) v ; 14.3 u AQPNAO OQbOP=J?AO =JPE-yOPNKCeJEMQAO v 
AP 14.4 u ACAJPO IKdEBE?=PAQNO dA(O) H= BKJ?PEKJ(O) dA H= IUKOP=PEJA v). 
642 "8?:. 
643 "8?:. 
644 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 19. 
645 /.-0., u *EOPA dAO EJPANdE?PEKJO v, 0QbNEMQA Jq 9 u .KQNMQKE B=QP-EH LNeRKEN QJ ?ANP=EJ deH=E =R=JP dA dePANIEJAN 
HA OP=PQP dA ?ANP=EJAO OQbOP=J?AO AP dA HAO EJ?HQNA OQN H= HEOPA dAO EJPANdE?PEKJO ? v, A+A, EF.9?J. 
646 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO 
?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 10. z 4. *EOPA dAO EJPANdE?PEKJO 2011- ,KPAO ATLHE?=PERAO 
: *EOPA dAO EJPANdE?PEKJO 2011 dA H’A+A, A+A, EF.9?J., L. 1 ; AP 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 
2011, A+A, 18 OALPAIbNA 2010. 
647 Cf. *EOPA dAO EJPANdE?PEKJO 2012 dA H’A+A - 0eOQIe dAO LNEJ?EL=HAO IKdEBE?=PEKJO AP JKPAO ATLHE?=PERAO, A+A, 
24 =KoP 2011, L. 1 : H= !H=OOA 10 u 79U=JP: UJU :UFB79U; :7DI B7 I;9J?ED i,K8IJ7D9;I ?DJ;H:?J;Ij 7f?D :; FHU9?I;H 
GK; B7 FEHJU; :; 9;JJ; :?IFEI?J?ED I; H7FFEHJ; 7KN IK8IJ7D9;I I;KB;C;DJ ;J DED 7KN CUJhE:;I ?DJ;H:?J;I v. 
648 Cf. "8?:., L. 2. - "=JO ?A ?=dNA, H’A+A = JKP=IIAJP EJdEMQe AJ 2013 MQA H= OQbOP=J?A u A(D-9604 v dAR=EP 
gPNA ?KJOEdeNeA ?KIIA B=EO=JP L=NPEA dA H=dEPA OA?PEKJ (Cf. A+A, u "e?H=N=PEKJ dA H'A+A =Q OQFAP dA H= OQbOP=J?A 
A-"-9604 v, ,KQRAHHAO, 22 =RNEH 2013). 
649 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 480. 
650 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq480-75 ; "8?:., u 1LKNP - !KJPNmHA dAO =?PEREPeO 
LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 89. 
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-N, OKJ H=NCA dACNe d’KQRANPQNA ReNEBE=bHA =Q NAC=Nd dA H= deBEJEPEKJ dAO u 9O:K8IJ7D9;I 

DED 7FFHEKLU;I v651 ?KIIA dA H’ATEOPAJ?A dA OQbOP=J?AO MQ=HEBEeAO ATLNAOOeIAJP 

u :k7FF7H;DJU;I v652 KQ d’=QPNAO BKNIQHAO KQ DULKPDfOAO NA?KQRN=JP H= IgIA Ne=HEPe653 LKOA H= 

MQAOPEKJ dA HAQN R=HEdEPe =Q NAC=Nd dAO LNEJ?ELAO EOOQO dQ dNKEP LeJ=H KQ dA LNK?edQNA LeJ=HA654 

=LLHE?=bHAO =QT =?PEKJO dEO?ELHEJ=ENAO655 AP =dIEJEOPN=PERAO =JPEdKL=CA AJC=CeAO ?KJPNA QJ 

=PDHfPA. 

 
127. #J H’K??QNNAJ?A, LKQNN=EAJP JKP=IIAJP gPNA REKHeO, AJ ?KJOeMQAJ?A dA H’u ?CFHU9?I?ED v 

dAO MQ=HEBE?=PEKJO NAPAJQAO, P=JP HA u FH?D9?F; :; B7 BUg7B?JU :;I :UB?JI ;J :;I F;?D;I (w) GK; 

9;BK? :; B7 DED HUJHE79J?L?JU v656, RKENA dA ?AHQE dA H= u FHUIECFJ?ED :k?DDE9;D9; v657, QJA 

NAI=NMQA OEIEH=ENA eP=JP AJ?KNA dA IEOA NAH=PERAIAJP =QT u 9I:UJhE:;I ?DJ;H:?J;I v658. 

00 - L,9 H 3B:/5d,9 04:,8d0:,9 I  
 

128. *AO u 9I:UJhE:;I ?DJ;H:?J;I v659 HA OKJP AJ LANI=JAJ?A. 'H AJ ATEOPA PNKEO (3) PULAO, à 

?KIIAJ?AN L=N HAO LNK?edeO ?KJOEOP=JP AJ QJA u 9I:7D?FKB7J?ED :; I7Dg EK :; 9ECFEI7DJI 

I7DgK?DI v660, =HKNO MQA PKQPA u 9I:7D?FKB7J?ED 9h?C?GK; ;J FhOI?GK; v AOP AJ?KNA LNKDEbeA661.  

                                                
651 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO 
?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 10. 
652 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO 
?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 12. - 4. OQN ?AO dANJEfNAO : (.-!. *A.-3 *#, u 
2N=EPAIAJP dQ dKL=CA v, Jq 480-75 ; ?8?:., u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 89 ; 
KQ $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 480. 
653 Cf. /.-0., u *EOPA dAO EJPANdE?PEKJO v, 0QbNEMQA Jq 9 u .KQNMQKE B=QP-EH LNeRKEN QJ ?ANP=EJ deH=E =R=JP dA 
dePANIEJAN HA OP=PQP dA ?ANP=EJAO OQbOP=J?AO AP dA HAO EJ?HQNA OQN H= HEOPA dAO EJPANdE?PEKJO ? v, A+A, EF.9?J. 
654 'H AOP MQAOPEKJ AJ L=NPE?QHEAN dQ NAOLA?P dAO u :HE?JI :; B7 :Uf;DI; v ((.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA 
v, EF.9?J., Jq 480-75 ; ?8?:., u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 89). - Cf. 
JKP=IIAJP : !KJO. ?KJOP., de?EO. Jq 77-83 "!, 20 FQEHHAP 1977, KbHEC=PEKJ dA OANRE?A dAO BKJ?PEKJJ=ENAO, R;9., L. 
39 ; RJC, '-50 ; J(, 22 FQEHHAP 1977, L. 3885 ; AJDA, 1977, L. 599, JKPA 0. "#,-'6 "A 1A',2 +A0! ; RD), 
1978, L. 827, JKPA *. $A4-0#3 ; )EKLE?HI, 1977/3, L. 179, JKPAO .. A40'* AP (. %'!/3#* ; D., 1979, (QN., L. 
297, KbO. *. &A+-, ; R;L. 7:C., 1977, L. 586, JKPA (.-7. .*-34',. 
654 *= NAI=NMQA R=H=JP eC=HAIAJP LKQN H= u *EOPA v. 
655  EAJ MQ’AJ ?A dKI=EJA ?A OKEP u 7L;9 KD F;K FBKI :; IEKFB;II; v ($.  37, (.-+., +A0+A7-3, ". 
.-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 480 : OA NeBeN=JP AJ H= I=PEfNA =QT u FH?D9?F;I :; 
BUg7B?JU ;J :; IFU9?7B?JU :;I ?D9H?C?D7J?EDI v). 
656 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq480-75 ; ?8?:., u 1LKNP - !KJPNmHA dAO =?PEREPeO 
LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 89. z 4. eC=HAIAJP : $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 
0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 480. 
657 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 480. 
658 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO 
?KILePEPEKJ) v, !=PeCKNEA u +ePDKdAO EJPANdEPAO v. 
659 "8?:. 
660 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA, !H=OOA +. 
661 "8?:., !H=OOA +2, HAO PANIAO u 9?:; GK? IK?J ;IJ ?DJ;H:?J v eP=JP AJ?KNA NALNEO. - &ULKPDfOA ?KNNAOLKJd=JP 
JKP=IIAJP à u 1. %7 f7BI?f?97J?ED, EK B7 J;DJ7J?L; :; f7BI?f?97J?ED, :7DI B; 8KJ :'7BJUH;H B'?DJUgH?JU ;J B7 L7B?:?JU :;I 
U9h7DJ?BBEDI H;9K;?BB?I BEHI :K 9EDJH[B; :K :EF7g;. "D9BK7DJ, I7DI I'O B?C?J;H : %7 IK8IJ?JKJ?ED ;J/EK B'7BJUH7J?ED :; 
B'KH?D;, F7H ;N. FHEJU7I;I v ("8?:., !H=OOA +2.1). 
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#JBEJ, OA PNKQRA LNKDEbe HA u 9d:EF7g; gUDUJ?GK; v662, ?KILNAJ=JP QJA dQ=HEPe dA 

IePDKdAO u 7O7DJ B7 97F79?JU FEJ;DJ?;BB; :'7CUB?EH;H B7 F;HfEHC7D9; IFEHJ?L; v PAHHAO MQA : u 1. 

%; JH7DIf;HJ :; FEBOCVH;I :'79?:;I DK9BU?GK;I EK :'7D7BEgK;I :'79?:;I DK9BU?GK;I ; 2. 

%'KJ?B?I7J?ED :; 9;BBKB;I DEHC7B;I EK gUDUJ?GK;C;DJ CE:?f?U;I v663. 

  
129. *= R=HEdEPe FQNEdEMQA dA ?APPA ?=PeCKNEA dA H= *EOPA dAO EJPANdE?PEKJO dA H’A+A664 OA LKOA 

=RA? d’=QP=JP LHQO d’=?QEPe MQ’EH J’ATEOPA =Q?QJ ?KJOAJOQO OQN HA LH=J O?EAJPEBEMQA ?KJ?ANJ=JP 

H= deBEJEPEKJ dA ?APPA IePDKdA. 

 
!’AOP LKQNMQKE à H’EJEPE=PERA dQ %NKQLA d’ATLANPO dA H’A+A dedEe à ?APPA Pa?DA665, H= 

deBEJEPEKJ dQ u dKL=CA CeJePEMQA v J’= ?AOOe d’eRKHQAN dALQEO H’=JJeA 2003666.  

 
.KQNP=JP, I=HCNe H’KNC=JEO=PEKJ dA dEBBeNAJPO OUILKOEQIO667 OQN HA PDfIA dQ u dKL=CA 

CeJePEMQA v668, dAO O?EAJPEBEMQAO eIeNEPAO OLe?E=HEOPAO dA H= I=PEfNA NA?KJJ=EOOAJP AQT-IgIAO 

MQA ?A PULA dA dKL=CA PAH MQ’AJPAJdQ EJEPE=HAIAJP AP HEe =QT eRKHQPEKJO AJ I=PEfNA dA u JhUH7F?; 

gUD?GK; v669 J’ATEOP=EP LAQP-gPNA L=O670 dA JKO FKQNO671. 

                                                
662 "8?:., !H=OOA +3, HAO PANIAO u 9?:; GK? IK?J (w) ;IJ ?DJ;H:?J v eP=JP AJ?KNA NALNEO. 
663 "8?:. !H=OOA +3. 1 AP 2. 
664 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u "KL=CA CeJePEMQA v, ?KJOQHP=PEKJ AJ I=E 2016. 
665 u 9!:EDI;?BB9=JP: B; CEC?JU ,7DJU (w) v (Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d'ATLANPO "KL=CA 
CeJePEMQA v, EF.9?J. - 4. AJ?KNA LKQN H= OA?KJdA AJPEPe ?EPeA : 1EPA 'JPANJAP dA H’A+A, dK?. u !KIEPe 1=JPe, IedA?EJA 
AP NA?DAN?DA v, EF.9?J.) AP PN=R=EHH=JP dA ?KJ?ANP =RA? ?AHQE OLe?E=HEOe =Q JERA=Q dA H= *EOPA dAO EJPANdE?PEKJO (Cf. 1EPA 
'JPANJAP dA H’A+A, dK?. u %NKQLA d'ATLANPO *EOPA v, EF.9?J.). 
666 Cf. OQN ?APPA eRKHQPEKJ : 1EPA 'JPANJAP dQ !AJPNA DKOLEP=HEAN QJERANOEP=ENA (!&3) dA +KJPLAHHEAN, dK?. u AJPAJJA 
IedE?=HA dA LNeRAJPEKJ dQ dKL=CA (A+.") *=JCQAdK?-0KQOOEHHKJ -  *A dKL=CA L=N IKdEBE?=PEKJ dQ I=PeNEAH 
CeJePEMQA 1fNA L=NPEA : "eBEJEPEKJ dQ dKL=CA CeJePEMQA L=N H'ACAJ?A +KJdE=HA AJPE "KL=CA v, F=JREAN 2013.  
667 Cf. JKP=IIAJP : A+A, 1UILKOEQI OQN HA dKL=CA CeJePEMQA, 1=EJP-.ePANObKQNC, 10 AP 11 FQEJ 2008 (4. A+A, 
u +=C=VEJA $N=J? (AQ z 3J JKQRA=Q L=O RANO QJ OLKNP O=JO dKL=CA v, $N=J? (AQ, Jq 3/2008, 12 F=JREAN 2008, LL. 
19 O.). 
668 4. AJ?KNA : 1EPA 'JPANJAP dA H’A+A, dK?. u "KL=CA CeJePEMQA v, EF.9?J. - .KQN dAO dK?QIAJPO dA H’A+A LNKLNAO 
à ?AO OAQHO PDfIAO : 9f. A+A, u +=C=VEJA $N=J? (AQ - "KL=CA CeJePEMQA v, $N=J? (AQ, Jq 1/2005, 1AN F=JREAN 2005 
; KQ AJ?KNA : A+A, u +=C=VEJA $N=J? (AQ - "=JO HA REOAQN dA H= O?EAJ?A v, $N=J? (AQ, Jq 2/2007, 6 F=JREAN 2007, 
LL. 3 O. AP 12 O. 
669 u AK I;DI FH;C?;H, B7 JhUH7F?; gUD?GK; ;IJ B; H;CFB79;C;DJ :'KD gVD; :Uf;9JK;KN F7H KD gVD; DEHC7B ;J 
fED9J?EDD;B GK? I;H7 R B'EH?g?D; :; B7 IODJhVI; :; B7 FHEJU?D; C7DGK7DJ; EK :Uf;9JK;KI; v. 2KQPABKEO u 9?:;JJ; 
:Uf?D?J?ED Ik;IJ UB7Hg?; ;J BkED ;DJ;D: 7KjEKH:khK? F7H JhUH7F?; gUD?GK; JEKJ; ?DJHE:K9J?ED :7DI KD; 9;BBKB; :; 
C7JUH?;B gUDUJ?GK; 9ECC; CEO;D JhUH7F;KJ?GK;, GKk?B Ik7g?II; :kKD gVD;, :kKD; FEHJ?ED :; gVD;, :; D'A, :; R'A, 
:kEB?gE-DK9BUEJ?:;I. (w) v (+. A3"0A,, u PDeN=LEA CeJEMQA AP dKL=CA v, EF.9?J., L. 1). 
670 'H eP=EP JKP=IIAJP MQAOPEKJ AJ 2005 d’AJREO=CAN H’ATEOPAJ?A LKPAJPEAHHA d’=PDHfPAO u gUDUJ?GK;C;DJ CE:?f?UI v 
(A+A, u +=C=VEJA $N=J? (AQ - "KL=CA CeJePEMQA v, $N=J? (AQ, Jq 1/2005, EF.9?J., L. 1). 
671 Cf. A+A, u +=C=VEJA $N=J? (AQ - "=JO HA REOAQN dA H= O?EAJ?A v, $N=J? (AQ, Jq 2/2007, EF.9?J., L. 13. - 4. 
AJ?KNA : A+A, u +=C=VEJA $N=J? (AQ z 3J JKQRA=Q L=O RANO QJ OLKNP O=JO dKL=CA v, $N=J? (AQ, Jq 3/2008, EF.9?J., 
LL. 19-20. 
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130. +=EO ?’AOP LAQP-gPNA H= N=EOKJ LKQN H=MQAHHA O= deBEJEPEKJ O’AOP =BBEJeA672 d=JO HA OAJO P=JP 

dA H= ?H=NEBE?=PEKJ dQ ?KJPAJQ dA H= ?H=OOA ?KJ?ANJeA MQA dA H’=deMQ=PEKJ dA OKJ ?KJPAJQ =QT 

Ne=HEPeO O?EAJPEBEMQAO =?PQAHHAO673.  

 
#J ?A OAJO, dERANO LNKdQEPO dKJP H’A'!A0, =QPNABKEO ?EPe à PEPNA d’ATAILHA d=JO H=dEPA 

?H=OOA, OKJP deOKNI=EO OLe?EBEMQAIAJP EJ?HQO, IgIA OE ?’AOP AJ?KNA à QJ PEPNA EdAJPEMQA, =Q OAEJ 

d’QJA =QPNA ?H=OOA dA H= *EOPA dAO EJPANdE?PEKJO =HKNO JKQRAHHAIAJP ?NeeA LKQN AQT, AP ?KILNAJ=JP 

dAO OQbOP=J?AO ?H=ENAIAJP EdAJPEBEeAO674.  

 
*AO IePDKdAO LKPAJPEAHHAIAJP EJ?HQOAO d=JO H= ?H=OOA dQ u dKL=CA CeJePEMQA v KJP dKJ? 

LKQN RK?=PEKJ dA OA NAPNKQRAN AJ P=JP MQA IePDKdAO LNe?EOeIAJP EdAJPEBEeAO =Q OAEJ dA H= *EOPA 

dA H’A+A, AP IgIA AJ H’K??QNNAJ?A dA OQbOP=J?AO ! 

 
131. !A LKQNN=EP JKP=IIAJP gPNA HA ?=O dAO OQbOP=J?AO BECQN=JP =Q OAEJ dAO dAQT (2) dANJEfNAO 

NQbNEMQAO dA H= *EOPA dAO EJPANdE?PEKJO. 

) - L,9 H 9u)9:(4c,9 ,: 3B:/5d,9 04:,8d0:,9 ,4 c536B:0:054 I u407u,3,4: 5u H d(49 
c,8:(049 9658:9 I ,4 6(8:0cu20,8 
 
132. !KJ?ANJ=JP HAO u 9O:K8IJ7D9;I ;J CUJhE:;I ?DJ;H:?J;I ;D 9ECFUJ?J?ED v675 OAQHAIAJP, H= 

*EOPA dAO EJPANdE?PEKJO LNAJd OKEJ =Q LNe=H=bHA dA N=LLAHAN MQ’AHHAO NACNKQLAJP H’AJOAIbHA dAO 

?H=OOAO dA OQbOP=J?AO AP PULAO dA IePDKdAO LNeOAJPeAO OQLN=676.  

                                                
672 Cf. 1EPA 'JPANJAP dQ !AJPNA DKOLEP=HEAN QJERANOEP=ENA (!&3) dA +KJPLAHHEAN, dK?. u AJPAJJA IedE?=HA dA 
LNeRAJPEKJ dQ dKL=CA (A+.") *=JCQAdK?-0KQOOEHHKJ -  *A dKL=CA L=N IKdEBE?=PEKJ dQ I=PeNEAH CeJePEMQA 1fNA 
L=NPEA : "eBEJEPEKJ dQ dKL=CA CeJePEMQA L=N H'ACAJ?A +KJdE=HA AJPE "KL=CA v, EF.9?J. 
673 #J Ne=HEPe, LHQO MQA H’eRKHQPEKJ dA H= deBEJEPEKJ dQ u dKL=CA CeJePEMQA v, ?’AOP H’EJPANLNeP=PEKJ dQ ?KJPAJQ dA 
?APPA ?H=OOA MQE = eRKHQe (Cf. A+A, u +=C=VEJA $N=J? (AQ - "=JO HA REOAQN dA H= O?EAJ?A v, $N=J? (AQ, Jq 2/2007, 
EF.9?J., L. 13).  
674 'JPNKdQEP à PEPNA d’ATAILHA d=JO H= *EOPA 2009, =Q OAEJ dA H= !H=OOA +3 AJ ?KIL=CJEA d’=QPNAO LNKdQEPO (Cf. 
*EOPA dAO EJPANdE?PEKJO 2009 dA H’A+A z 0eOQIe dAO LNEJ?EL=HAO IKdEBE?=PEKJO AP ?H=NEBE?=PEKJO, A+A, A+A, 20 
OALPAIbNA 2008, L. 3), EH BoP L=N H= OQEPA PN=JOBeNe =RA? ?AO IgIAO LNKdQEPO d=JO H= JKQRAHHA !H=OOA 14. 5 (Cf. 
1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2012, A+A, EF.9?J., 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO 
AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 14 u +KdQH=PAQNO 
DKNIKJ=QT AP IeP=bKHEMQAO v, LP. 5) dA H= *EOPA 2012 (*EOPA dAO EJPANdE?PEKJO 2012 dA H’A+A - 0eOQIe dAO 
LNEJ?EL=HAO IKdEBE?=PEKJO AP JKPAO ATLHE?=PERAO, A+A, EF.9?J., L. 4). 
675 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v. 
676 Cf. ?8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v (.=NPEA EJPNKdQ?PERA), ?EP=JP HAO ?H=OOAO 
OQER=JPAO : ?8?:. 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOAO 10 à 15 ; AP !=PeCKNEA u +ePDKdAO EJPANdEPAO v, !H=OOAO +1 à +3. 
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1QEPA à ?APPA EJdE?=PEKJ, HAO dEBBeNAJPO PULAO dA OQbOP=J?AO LNKDEbeAO OAQHAIAJP d=JO QJ 

?=dNA ?KILePEPEB OANKJP eJQIeNeO. #HHAO ?KILNAJJAJP HAO u 9O:J?CKB7DJI v677, OLe?EBEeO678 KQ 

JKJ679, HAO u 9J:7H9EJ?GK;I v680, HAO u 9?:7DD78?DEZ:;I v681 AP LKQN ?KJ?HQNA, HAO 

u 9C:BK9E9EHJ?9Z:;I v682. 

 
133. #JBEJ, L=NIE HAO u 9O:K8IJ7D9;I ?DJ;H:?J;I :7DI 9;HJ7?DI IFEHJI v, MQAHMQAO-QJAO HA OKJP 

u ;D 9ECFUJ?J?ED I;KB;C;DJ v, PAHO MQA HAO u 9b:WJ7-8BEGK7DJI v684, u 9à: CE?DI :k?D:?97J?ED 

9EDJH7?H; v685, ?’AOP-à-dENA DKNO HA ?=O L=NPE?QHEAN dA OLKNPO LNe?EOeIAJP EdAJPEBEeO =Q OQFAP 

dAOMQAHO QJA u ?DJ;H:?9?PEKJ: v ?KILHeIAJP=ENA u hEHI 9ECFUJ?J?ED v OAN= eC=HAIAJP dA IEOA686.   

                                                
677 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 
16 : MQE EJPfCNA u 9P:EKI B;I IJ?CKB7DJI, O 9ECFH?I JEKI B;KHI ?IECVH;I EFJ?GK;I (w) v. 
678 !’AOP-à-dENA dAO OPEIQH=JPO ?KILNEO d=JO HAO u IK8IJ7D9;I GK? IEDJ FBKI IKI9;FJ?8B;I :k7LE?H UJU 9EDIECCU;I 
F7H KD IFEHJ?f R :k7KJH;I f?DI GK; Bk7CUB?EH7J?ED :; B7 F;HfEHC7D9; IFEHJ?L; v (!+A (2015), u !KIIAJP=ENA OQN 
H’=NPE?HA 4.2.2 v) AP L=N OQEPA K??=OEKJJANKJP AJ LNEJ?ELA dAO O=J?PEKJO LHQO HeCfNAO MQA HAO O=J?PEKJO JKNI=HAIAJP 
=LLHE?=bHAO OE AHHAO OKJP de?KQRANPAO d=JO H’KNC=JEOIA d’QJ =PDHfPA (Cf. ?8?:., =NP. 4.2.2 u 1QbOP=J?AO OLe?EBEeAO v ; 
AP =NP. 10 u 1=J?PEKJO à H’AJ?KJPNA dAO EJdEREdQO v, LP. 2). - *= ?H=OOA AJ MQAOPEKJ (Cf. ". Jq 2015-1684, FHU9., 
AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, 
!H=OOA 16 b.) AOP QJA ?H=OOA u KQRANPA v ?KILNAJ=JP dAO u ;N;CFB;I v dA u 9O:J?CKB7DJI IFU9?f?UI v (2AHO MQA H= 
u8;DPfUJ7C?D; v KQ H’u UJ?BUfH?D; v) =EJOE MQA HAO u OQbOP=J?AO FEIIU:7DJ KD; IJHK9JKH; 9h?C?GK; I?C?B7?H; EK KD 
(:;I) ;ff;J(I) 8?EBEg?GK;(I) I?C?B7?H;(I) v =QT LNKdQEPO ATLNAOOeIAJP ?EPeO, ?’AOP-à-dENA HAO OQbOP=J?AO dEPAO 
u =LL=NAJPeAO v =QT dANJEfNAO (Cf. ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO 
AJ ?KILePEPEKJ v, !=PeCKNEA  u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 16 b.) KQ AJ?KNA dEBBeNAJPAO OQbOP=J?AO u à OAQEH v 
('H OAN= B=EP OLe?EBEMQAIAJP NeBeNAJ?A à H’u 9e:FhU:H?D; v KQ à H= u CUJhOBUFhU:H?D; v) (?8?:.)). 
679 ". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 16 =. z *=dEPA ?H=OOA ?KJOPEPQA H’QJA dAO dAQT ?H=OOAO u BANIeAO v dA H= *EOPA dAO 
EJPANdE?PEKJO MQE EJ?HQP QJEMQAIAJP HAO OQbOP=J?AO MQ’AHHA JKIIA dA B=dKJ ATLNAOOA PAHHAO MQA H’ u 7CFhUJ7C?D; v 
KQ H= u 9E97ZD; v (". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ 
v, !=PeCKNEA  u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 16 =.). 
680 "8?:., !H=OOA 17, MQE u 9E:DJ;H:?J v H= LNEOA dA OQbOP=J?AO HEIEP=PERAIAJP eJQIeNeAO (!A MQE AJ B=EP L=N OQEPA H= 
OA?KJdA ?H=OOA dA PULA u BANIe v dA H= *EOPA dAO EJPANdE?PEKJO) dKJP ?ANP=EJAO ?KJOPEPQAJP dAO OQbOP=J?AO 
OPQLeBE=JPAO. ,KQO LAJOKJO JKP=IIAJP à H= u :?7CEHFh?D; (hUHEZD;) v KQ à H= u CUJh7:ED; v, (". Jq 2015-1684, 
FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, 
!H=OOA 17). 
681 "8?:., !H=OOA 18, RAJ=JP LNKDEbAN u 9H:; Δ9-JUJH7hO:HE97DD78?DEB (-!C) D7JKH;B v (1KEP L=N ATAILHA HA 
u 97DD78?I v KQ H= u C7H?jK7D7 v) KQ u IODJhUJ?GK; v, I=EO AJ?KNA HAO u 97DD78?C?CUJ?GK;I v. - 'H O’=CEP L=N 
?KJOeMQAJP d’QJA ?H=OOA u KQRANPA =RA? ATAILHAO v. 
682 "8?:., !H=OOA 19, ?KJOPEPQ=JP QJA u 97JUgEH?;I EKL;HJ; I7DI ;N;CFB;I (w) FHUI;DJ9=JP: KD; :Uf?D?J?ED :;I 
IK8IJ7D9;I 7FF7HJ;D7DJ R KD; 9B7II; Fh7HC79;KJ?GK; FHU9?I; v (/.-0., u *EOPA dAO EJPANdE?PEKJO v, 0QbNEMQA Jq 9 
u .KQNMQKE B=QP-EH LNeRKEN QJ ?ANP=EJ deH=E =R=JP dA dePANIEJAN HA OP=PQP dA ?ANP=EJAO OQbOP=J?AO AP dA HAO EJ?HQNA OQN 
H= HEOPA dAO EJPANdE?PEKJO ? v, A+A, EF.9?J.). !APPA dANJEfNA LNeRKEP =EJOE OEILHAIAJP MQA u 9P:EKI B;I 
gBK9E9EHJ?9EZ:;I IEDJ ?DJ;H:?JI BEHIGKk?BI IEDJ 7:C?D?IJHUI F7H LE?; EH7B;, ?DJH7L;?D;KI;, ?DJH7CKI9KB7?H; EK 
H;9J7B; v (". Jq 2015-1684, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v, 
!=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 19). 
684 "8?:., !H=OOA .2, ?AO dANJEANO u ?D9BK9=JP: I7DI IkO B?C?J;H v QJA HEOPA dA OQbOP=J?AO PAHHAO MQA H’u A9U8KJEBEB v 
KQ H’ u 7BFHUDEBEB v. - *= BKNIQHA QPEHEOeA OECJEBE=JP =EJOE MQ’EH O’=CEP d’QJA ?H=OOA u KQRANPA v. 
685 "8?:. - *AO OLKNPO LKQN HAOMQAHO u B;I 8WJ7-8BEGK7DJI IEDJ ?DJ;H:?JI ;D 9ECFUJ?J?ED I;KB;C;DJ v OKJP JKP=IIAJP 
H’u 9=:KJECE8?B; (F"A) v KQ HA u 9b:?BB7H: (JEKJ;I B;I :?I9?FB?D;I) (0CB,) v ("8?:.). 
686 "8?:. - 'H AOP E?E MQAOPEKJ dQ u 9P:?H (",,F, ")C) v =EJOE MQA dQ u 9P:?H R B'7H9 (0A) v MQE OKJP PKQO dAQT u 7KII? 
?DJ;H:?JI hEHI 9ECFUJ?J?ED v ("8?:.). 
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*’EJPEPQHe dA H= NQbNEMQA AJ ?=QOA JA dKEP ?ALAJd=JP L=O B=ENA KQbHEAN MQA H’AJOAIbHA dAO 

OQbOP=J?AO KQ IePDKdAO deBEJEAO LNe?edAIIAJP AP ?KJPAJQAO =Q OAEJ dA H= *EOPA dAO 

EJPANdE?PEKJO dA H’A+A ?KJOPEPQA u KD; 87I; 9ECCKD; v KQ CeJeN=HA d’EJPANdEPO, PKQO OLKNPO 

?KJBKJdQO, u 9;HJ7?DI FHE:K?JI v eP=JP OQO?ALPEbHAO d’u 7jEKJ9O: v AJ BKJ?PEKJ dAO OLe?EBE?EPeO 

LNeOAJPeAO L=N QJA u :?I9?FB?D; v L=NPE?QHEfNA687. 

  
134. #J KQPNA, =Q RQ dA H= deBEJEPEKJ dAO u 9O:K8IJ7D9;I ?DJ;H:?J;I :7DI 9;HJ7?DI IFEHJI v, EH 

AOP Je?AOO=ENA dA LNe?EOAN MQA H= *EOPA dAO EJPANdE?PEKJO JA LNKLKOA L=O OAQHAIAJP, IgIA OE AHHAO 

dAIAQNAJP PNfO H=NCAIAJP I=FKNEP=ENAO, dAO u ?DJ;H:?9J?EDI IJH?9J;I v688.  

 
'H ATEOPA AJ ABBAP dAO u FHE:K?JI (w) 7KJEH?IUI jKIGK'R KD 9;HJ7?D I;K?B v689 dEOOeIEJeO 

PKQP =Q HKJC dA ?APPA dANJEfNA dKJP H’u KJ?B?I7J?ED v OA PNKQRA LKQN HA dENA =QPNAIAJP u IEKC?I; 

R 9ED:?J?EDI v690.  

 
135. !’AOP HA ?=O AJ L=NPE?QHEAN dAO u 8WJ7-2 7gED?IJ;I v MQE OKJP AJ LNEJ?ELA LNKDEbeO AJ 

PKQPAO ?EN?KJOP=J?AO à H’AT?ALPEKJ dQ u I7B8KJ7CEB ?Dh7BU (C7N?CKC 1 600 C?9HEgH7CC;I F7H 

24 h;KH;I), 9KQ dQ: fEHCEJUHEB ?Dh7BU (:EI; C7N?C7B; :UB?LHU; :; 54 C?9HEgH7CC;I F7H 24 

h;KH;I) (w) v692. 

 
*’ATEOPAJ?A dA OAQEHO d=JO H’QPEHEO=PEKJ dA ?ANP=EJO LNKdQEPO LAQP O’ATLHEMQAN ?=N AHHA PAJd 

à LNAJdNA AJ ?KJOEdeN=PEKJ H= OEPQ=PEKJ dAO =PDHfPAO u GK? FHE:K?I;DJ 9d:;I IK8IJ7D9;I 

9EdAJPEBEeAO: :; C7D?VH; ;D:EgVD;, I7DI 7K9KD; FH7J?GK; R 97H79JVH; :EF7DJ v693.  

 
2AH JA OAIbHA L=O gPNA HA ?=O à H’EJRANOA dAO dEBBeNAJ?AO dA PN=EPAIAJP AJPNA OQbOP=J?AO 

EJPANdEPAO AJ LANI=JAJ?A, AJ ?KILePEPEKJ QJEMQAIAJP KQ d=JO ?ANP=EJO OLKNPO694. 

                                                
687 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 80, ?KIIA ?’AOP HA ?=O dA H’u 9=:B9EEB v AP dAO u 9b:WJ7-
8BEGK7DJI v ("8?:.). z 'H OAN= eC=HAIAJP IAJPEKJJe MQA HA u 9I:EJE9O9B?IC; v = dEOL=NQ AJ 2016 dA H= !H=OOA .1 
EJPANdEO=JP H’QPEHEO=PEKJ d’=H?KKH AJ ?KILePEPEKJ (Cf. =QL=N=R=JP : ". Jq 2014-1556, FHU9., AJJATA, 0QbNEMQA 
u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO d=JO ?ANP=EJO OLKNPO v, 
!H=OOA .1). 
688 "8?:., Jq 79. 
689 "8?:. 
690"8?:. 
692 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 13. 
693 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 79, u B7 FHUI;D9; :; 9;HJ7?D;I IK8IJ7D9;I F9KQR=JP: WJH; 
D7JKH;BB; :7DI B; 9EHFI hKC7?D v ("8?:.). 
694 #J ?A OAJO, HAO 1eJ=PAQNO BN=Jd=EO =BBENI=EAJP AJ 2013 MQA H= u :?IJ?D9J?ED :; :?ffUH;DJI 9h7CFI :k?DJ;H:?9J?ED, 
(w) 9eP=EP: 9EDJH;FHE:K9J?L; IKH B; FB7D :; B7 9B7HJU :K C;II7g; 7DJ?:EF7g; ;J Dk(w) 9eP=EP: F7I jKIJ?f?U; 7K fED: v 
(0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 58). "EBBeNAJPAO u IK8IJ7D9;I 7KJEH?IU;I KD?GK;C;DJ R 
Bk;DJH7YD;C;DJ v PAHHAO MQA HA u 9EHJ?IEB v, OAN=EAJP =EJOE OQO?ALPEbHAO d :; FHE:K?H; :;I ;ff;JI IKH B7 F;HfEHC7D9; 
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136. !AO dANJEfNAO L=N=EOOAJP d’=QP=JP LHQO EJATLHE?=bHAO MQA HAO O=J?PEKJO dA H= LNEOA dA 

LNKdQEPO OKJP PNfO HKQNdAO, MQ=Jd bEAJ IgIA QJ =PDHfPA J’=QN=EP AQ NA?KQNO MQ’à dAO OQbOP=J?AO 

OLe?EBEeAO. 

2 - L’036(c: d, 2( d09:04c:054 ,4:8, 9u)9:(4c,9 H 96Bc0-0B,9 I ,: 9u)9:(4c,9 454 96Bc0-0B,9 
5u 3B:/5d,9 04:,8d0:,9 

 
137. *’AJPNeA AJ RECQAQN dQ !KdA IKJdE=H =JPEdKL=CA dA 2009 O’AOP =??KIL=CJeA d’QJ 

?D=JCAIAJP N=dE?=H dA u BEg?GK; v d=JO H= LNeOAJP=PEKJ dA H= *EOPA dAO EJPANdE?PEKJO dA H’A+A695 

MQE dAR=EP =RKEN QJ EIL=?P BKJd=IAJP=H OQN H= LNEOA dA O=J?PEKJO.  

 
'JPeCN=JP =QL=N=R=JP dAO ?H=OOAO dA OQbOP=J?AO dEPAO u KQRANPAO v, ?’AOP AJ ABBAP QJA 

CN=JdA L=NPEA dA ?APPA *EOPA MQE AOP =HKNO dARAJQA u KQRANPA v696 =RA? H’EJOPEPQPEKJ dA OQbOP=J?AO 

u IFU9?f?U;I v AJ HEAQ AP LH=?A dA ?AHHAO dEPAO =JPeNEAQNAIAJP u IFU9?f?GK;I v697.    

 
138. *A !+A 2003 LNeRKU=EP ?KJ?ANJ=JP HAO OQbOP=J?AO u IFU9?f?GK;I v MQA u 9H:7 %?IJ; :;I 

?DJ;H:?9J?EDI F9KQR=EP: ?:;DJ?f?;H :;I IK8IJ7D9;I 9dA ?A PULA: GK?, IE?J IEDJ F7HJ?9KB?VH;C;DJ 

IKI9;FJ?8B;I :k;DJH7YD;H KD; L?EB7J?ED DED ?DJ;DJ?EDD;BB; :;I HVgB;C;DJI 7DJ?:EF7g; 9ECFJ; 

J;DK :; B;KH FHUI;D9; fHUGK;DJ; :7DI B;I CU:?97C;DJI, IE?J IEDJ CE?DI IKI9;FJ?8B;I :kWJH; 

KJ?B?IU;I 7L;9 IK99VI 9ECC; 7g;DJI :EF7DJI v698. 

 
#J ?KJOeMQAJ?A, QJ OLKNPEB =U=JP AQ NA?KQNO à ?AO OQbOP=J?AO eP=EP AJ LNEJ?ELA L=OOEbHA 

dA O=J?PEKJO IKEJO EILKNP=JPAO, à H= ?KJdEPEKJ PKQPABKEO dA u F9KQRKEN: UJ78B?H GKk?B 9JA HAO 

=R=EAJP: F7I KJ?B?IU9AO: (w) :7DI Bk?DJ;DJ?ED :k7CUB?EH;H I7 F;HfEHC7D9; IFEHJ?L; v699.  

                                                
7K-:;BR :K :UB7? 7FHVI B;GK;B ;BB;I 9;II;DJ :kWJH; :UJ;9J78B;O v ("8?:., L. 59). 1QN H= b=OA JKP=IIAJP dA ?A ?KJOP=P, 
LNKLKOEPEKJ eP=EP =HKNO B=EPA dA u 9O:EKJ;D?H 7KFHVI :; BkA&A B7 IKFFH;II?ED :; B7 :?IJ?D9J?ED ;DJH; B;I CUJhE:;I ;J 
IK8IJ7D9;I ?DJ;H:?J;I ;D F;HC7D;D9; ;J 9;BB;I GK? B; IEDJ KD?GK;C;DJ ;D 9ECFUJ?J?ED v ("8?:., LNKLKOEPEKJ Jq 6, L. 
59) AP L=N OQEPA u :kUJ78B?H KD; B?IJ; KD?GK; :;I IK8IJ7D9;I ;J CUJhE:;I ?DJ;H:?J;I ?D:UF;D:7CC;DJ :K CEC;DJ E] 
;BB;I IEDJ KJ?B?IU;I v ("8?:., L. 59). 
695 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, 1fNA ed., EF.9?J., L. 442. - 4. eC=HAIAJP : !. OLKNP ("=HHKV AJ HECJA), AJJATA ' u AIAJdAIAJP à 
H’=JJATA dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, =dKLPe à 1PN=ObKQNC HA 14 JKRAIbNA 2013, AP à H’=JJATA ' dA H= 
!KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =dKLPe à .=NEO HA 11 JKRAIbNA 2013 v, !KIIAJP=ENA.  
696 Cf. *EOPA dAO EJPANdE?PEKJO 2009 dA H’A+A z 0eOQIe dAO LNEJ?EL=HAO IKdEBE?=PEKJO AP ?H=NEBE?=PEKJO, A+A, 
EF.9?J., L. 1. 
697 Cf. /.-0., u !KdA IKJdE=H =JPEdKL=CA 2009 v, 0QbNEMQA Jq 4 u /QAHO OKJP HAO CN=JdO ?D=JCAIAJPO dQ !KdA 
2009 ? v, A+A, ?KJOQHP=PEKJ AJ I=E 2016. - Cf. eC=HAIAJP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, 1fNA ed., EF.9?J., LL. 441-442 ; KQ (.-!. 
*A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 90. 
698 !+A (2003), =NP. 10.3 u 1QbOP=J?AO OLe?EBEMQAO v. 
699 "8?:., u B; 87HVC; :; IKIF;DI?ED v eP=JP AJ KQPNA HA OQER=JP : u )H;C?VH; ?DfH79J?ED : 9=:K C?D?CKC KD 
7L;HJ?II;C;DJ ;J KD; HUFH?C7D:; I7DI FUH?E:; :; IKIF;DI?ED FEKH :;I C7D?f;IJ7J?EDI fKJKH;I ; ;J 7K C7N?CKC KD; 
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139. !AO DULKPDfOAO eP=EAJP Je=JIKEJO OPNE?PAIAJP HEIEPeAO =QT OAQHAO OQbOP=J?AO eJQIeNeAO 

=Q OAEJ dA ?APPA ?H=OOEBE?=PEKJ u ;Nh7KIJ?L; v700 dA LNKdQEPO dKL=JPO, à H’AT?HQOEKJ dAO OQbOP=J?AO 

JA BECQN=JP L=O d=JO ?APPA u B?IJ; if;HCU;j v701 dKJP H’QPEHEO=PEKJ AJPN=iJ=EP H’=LLHE?=PEKJ dAO 

O=J?PEKJO QOQAHHAO702.  

 
"=JO ?AO ?KJdEPEKJO, H= dQNeA dA OQOLAJOEKJ dA LNEJ?ELA dA dAQT (2) =JO eP=EP LNKJKJ?eA 

d=JO H= PNfO CN=JdA I=FKNEPe dAO ?=O L=N HAO PNEbQJ=QT AP =NbEPNAO AJ ?=O dA ?KJPNmHA LKOEPEB, LAEJAO 

HKQNdAO AP =QPKI=PEMQAO LAQ ?KIL=PEbHAO =RA? HAO LNEJ?ELAO dA H’ÉP=P dA dNKEP. 

 
140. !’AOP LKQNMQKE H= u 9EhUH;D9; :; B7 %?IJ; 9dAO EJPANdE?PEKJO: ;IJ I;DI?8B;C;DJ 

CE:?f?U; v703 AJ 2009. *EIEPeAO AJ JKIbNA AP LNeRQAO à PEPNA d’AT?ALPEKJ OKQO HAQN =J?EAJJA 

=LLAHH=PEKJ, HAO u IK8IJ7D9;I IFU9?f?U;I v ?KNNAOLKJdAJP deOKNI=EO à QJA ?=PeCKNEA JKJ 

HEIEP=PERA dA LNKdQEPO dKJP H= LNeOAJ?A =Q OAEJ dA ?APPA dANJEfNA ?KJOPEPQA H= u JKNIA v704. 

 
"ALQEO HKNO, ?A IgIA dK?QIAJP LNe?EOA =EJOE MQA u JEKJ;I B;I IK8IJ7D9;I ?DJ;H:?J;I 

:E?L;DJ WJH; 9EDI?:UHU;I 9ECC; :;I iIK8IJ7D9;I IFU9?f?U;Ij I7Kf B;I IK8IJ7D9;I :7DI B;I 

9B7II;I ,1, ,2, ,4.4, ,4.5, ,6.7, ;J B;I CUJhE:;I ?DJ;H:?J;I &B, &2 ;J &3 v705. 

 
141. x H’EJOP=N dAO =J?EAJJAO OQbOP=J?AO u OLe?EBEMQAO v, HAOdEPAO OQbOP=J?AO KJP LKQN 

LNEJ?EL=HA ?=N=?PeNEOPEMQA dA LKQRKEN u IEKI :;I 9ED:?J?EDI :Uf?D?;I, (w) jKIJ?f?;H KD; HU:K9J?ED 

                                                
(1) 7DDU; :; IKIF;DI?ED ; D;KN?VC; ?DfH79J?ED : 9d:;KN (2) 7DDU;I :; IKIF;DI?ED ; -HE?I?VC; ?DfH79J?ED : 
9O:KIF;DI?ED R L?; (w) v.  
700 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, 1fNA ed., EF.9?J., L. 442. z 4. =QOOE : !. OLKNP ("=HHKV AJ HECJA), AJJATA ' u AIAJdAIAJP à H’=JJATA 
dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, =dKLPe à 1PN=ObKQNC HA 14 JKRAIbNA 2013, AP à H’=JJATA ' dA H= !KJRAJPEKJ 
EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =dKLPe à .=NEO HA 11 JKRAIbNA 2013 v, !KIIAJP=ENA. 
701 !. OLKNP ("=HHKV AJ HECJA), AJJATA ' u AIAJdAIAJP à H’=JJATA dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, =dKLPe à 
1PN=ObKQNC HA 14 JKRAIbNA 2013, AP à H’=JJATA ' dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, 
=dKLPe à .=NEO HA 11 JKRAIbNA 2013 v, !KIIAJP=ENA. 
702 Cf. JKP=IIAJP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". 
(A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, 1fNA ed., EF.9?J., L. 442. 
703 !. OLKNP ("=HHKV AJ HECJA), AJJATA ' u AIAJdAIAJP à H’=JJATA dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, =dKLPe à 
1PN=ObKQNC HA 14 JKRAIbNA 2013, AP à H’=JJATA ' dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, 
=dKLPe à .=NEO HA 11 JKRAIbNA 2013 v, !KIIAJP=ENA. 
704 x PEPNA dA ?KIL=N=EOKJ, ?A OKJP dKNeJ=R=JP u JEKJ;I B;I IK8IJ7D9;I ?DJ;H:?J;I - R Bk;N9;FJ?ED :;I IK8IJ7D9;I 
9ECFH?I;I :7DI B;I 97JUgEH?;I :;I 7g;DJI 7D78EB?I7DJI ;J :;I hEHCED;I, 7?DI? GK; :;I IJ?CKB7DJI ?:;DJ?f?UI :7DI 
B7 %?IJ; :;I ?DJ;H:?9J?EDI - 9MQE dKERAJP gPNA ?KJOEdeNeAO ?KIIA eP=JP: (w) :;I iIK8IJ7D9;I IFU9?f?U;Ij R :;I f?DI 
:; I7D9J?ED v (/.-0., u !KdA IKJdE=H =JPEdKL=CA 2009 v, 0QbNEMQA Jq 4 u /QAHO OKJP HAO CN=JdO ?D=JCAIAJPO dQ 
!KdA 2009 ? v, A+A, EF.9?J.). 
705 ". Jq 2015-1684, FHU9., AJJATA (.=NPEA HEIEJ=ENA à H= LNeOAJP=PEKJ dA PKQPA OQbOP=J?A KQ IePDKdA EJPANdEPAO) : 
OA NeBeN=JP =Q !+A (2015), =NP. 4.2.2 u 1QbOP=J?AO OLe?EBEeAO v. 
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FBKI ?CFEHJ7DJ; :9A: 9H=: IKIF;DI?ED (w) 9JKNI=HAIAJP =LLHE?=bHA: BEHIGK; B; 9EDJH[B; :K 

IFEHJ?f GK7DJ R 9;JJ; IK8IJ7D9; ;IJ FEI?J?f v706.  

 
#HHAO ?KJOPEPQAJP AJ ABBAP u KD; B?IJ; EKL;HJ; v707 ?KILNAJ=JP H= u GK7I?-JEJ7B?JU v708 dAO 

OQbOP=J?AO ?KJPAJQAO d=JO HA 1P=Jd=Nd EJPANJ=PEKJ=H ?KNNAOLKJd=JP MQE RKJP =HKNO u :EDD;H B?;K 

R :;I I7D9J?EDI HU:K?J;I J7D:?I GK; BkKI7g; :;I 7KJH;I FHE:K?JI, ;D DEC8H; B?C?JU, ;DJH7YD; 

Bk7FFB?97J?ED :;I I7D9J?EDI IJ7D:7H:I v709. 

 
142. !AO ?D=JCAIAJPO OKJP d’=QP=JP LHQO OECJEBE?=PEBO MQ’AJ RANPQ dQ !+A dA 2015, H= 

dePA?PEKJ dA ?AO OQbOP=J?AO d=JO H’KNC=JEOIA d’QJ OLKNPEB HQE LANIAPPN= AJ NfCHA CeJeN=HA dA JA 

L=O OA RKEN =LLHEMQAN H= JKQRAHHA O=J?PEKJ dA LNEJ?ELA LKNPeA à MQ=PNA (4) =JO dA OQOLAJOEKJ710. 

 
AQ RQ dA ?AO eRKHQPEKJO, EH AOP LKOOEbHA dA ReNEBEAN AP d’=BBENIAN MQA H= *EOPA dAO 

EJPANdE?PEKJO LAQP gPNA MQ=HEBEeA dA u dKQbHAIAJP KQRANPA v. #HHA H’AOP, AJ LNAIEAN HEAQ, ?=N H= 

LHQL=NP dAO OQbOP=J?AO ?KNNAOLKJdAJP à dAO ?=PeCKNEAO JKJ BEJEAO dA LNKdQEPO. *A bQP LKQNOQERE 

AOP =HKNO dA OA LNeIQJEN =QP=JP MQA LKOOEbHA ?KJPNA HAO =R=J?eAO PA?DJKHKCEMQAO ABBA?PQeAO L=N 

HAO BN=QdAQNO.  

 
#HHA H’AOP, AJ OA?KJd HEAQ, ?=N H= LHQL=NP dAO OQbOP=J?AO dA H= *EOPA ?KJOPEPQAJP QJA HEOPA 

JKJ HEIEP=PERA, bEAJ MQA HA bQP NA?DAN?De OKEP dEBBeNAJP. *= JKQRAHHA HKCEMQA LKQNOQEREA O’EJOeN=EP 

AJ H’K??QNNAJ?A d=JO QJ IKQRAIAJP LHQO CeJeN=H LKNPAQN dA H’EdeA d’QJA u fB;N?8?B?JU H;DfEH9U; v 

d=JO H’EJBHE?PEKJ dA O=J?PEKJO =JPEdKL=CA711.  

  
143. *A NAJBKN?AIAJP dAO O=J?PEKJO dAR=EP =HKNO gPNA ?KJPNAb=H=J?e L=N H= LKOOEbEHEPe KBBANPA 

=QT KNC=JEO=PEKJO =JPEdKL=CA dA LKQRKEN HAO IKdQHAN LHQO B=?EHAIAJP, JKP=IIAJP AJ HAQN 

                                                
706 /.-0., u *EOPA dAO EJPANdE?PEKJO v, 0QbNEMQA Jq 7 u /Q’AOP-?A MQ’QJA OQbOP=J?A OLe?EBEeA ? v, A+A, EF.9?J. 
707 !. OLKNP ("=HHKV AJ HECJA), AJJATA ' u AIAJdAIAJP à H’=JJATA dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA, =dKLPe à 
1PN=ObKQNC HA 14 JKRAIbNA 2013, AP à H’=JJATA ' dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, 
=dKLPe à .=NEO HA 11 JKRAIbNA 2013 v, !KIIAJP=ENA. - %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, 1fNA ed., EF.9?J., L. 442. 
708 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, 1fNA ed., EF.9?J., L. 442. 
709 "8?:. 
710 Cf. !+A (2015), =NP. 10 u 1=J?PEKJO à H’AJ?KJPNA dAO EJdEREdQO v, LP. 2 (*= JKQRAHHA O=J?PEKJ dA MQ=PNA (4) =JO 
=Q HEAQ dAO dAQT (2) =JJeAO =JPeNEAQNAIAJP LNeRQAO JA HAQN OAN= AJ LNEJ?ELA L=O =LLHEMQeA à IKEJO MQA H’EJPAJPEKJ 
d’QPEHEOAN QJ LNKdQEP dKL=JP JA OKEP LNKQReA).   
711 /.-0., u !KdA IKJdE=H =JPEdKL=CA 2009 v, 0QbNEMQA Jq 4 u /QAHO OKJP HAO CN=JdO ?D=JCAIAJPO dQ !KdA 
2009 ? v, A+A, EF.9?J. 
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LANIAPP=JP dA LNAJdNA u :;I I7D9J?EDI FBKI BUgVH;I GK7D: B; IFEHJ?f F9KQR=EP: FHEKL;H GK; B7 

IK8IJ7D9; ;D GK;IJ?ED DkUJ7?J F7I :;IJ?DU; R 7CUB?EH;H I7 F;HfEHC7D9; v712. 

 
144. 1E H’ACAJ?A IKJdE=HA =JPEdKL=CA J’= B=EP AJ Ne=HEPe MQA NALNAJdNA à OKJ LNKBEP H= 

deBEJEPEKJ dQ B=EP d’QO=CA dA OQbOP=J?AO KQ IePDKdAO EJPANdEPAO LNKIQA dA HKJCQA d=PA OQN QJ 

LH=J EJPANJA713, H= L=PANJEPe dAO Ie?=JEOIAO LANIAPP=JP dA LNKQRAN dA B=dKJ EJdENA?PA H= 

REKH=PEKJ dA H= NfCHAIAJP=PEKJ =JPEdKL=CA dKEP =Q ?KJPN=ENA HQE gPNA =PPNEbQeA AJ AT?HQOEREPe. 

F 2 - L( 9(4c:054 d, -(0:9 d, d56(., 6(8 v50, d, 68,uv, 04d08,c:, (4(2y:07u, 
,: 454 (4(2y:07u, 
 

145. .=NIE HAO IKdAO dA LNAQRA EJdENA?PO dAO B=EPO dA dKL=CA AJREO=CeO L=N HA !+A, H’=RAQ714 

?KIIA HA PeIKECJ=CA715 BECQNAJP AJ bKJJA LH=?A dfO HKNO MQA ?AO ?EN?KJOP=J?AO LANIAPPAJP 

deOKNI=EO716, OQEPA à H= PN=JOLKOEPEKJ BKNP P=NdERA AJ dNKEP EJPANJA717 dAO dEOLKOEPEKJO LANPEJAJPAO 

dA ?A PATPA, dA ?KJBKJdNA LHQO B=?EHAIAJP dAO =PDHfPAO dKLeO718. 

 
.ANIAPP=JP =QT OLKNPEBO ?KJ?ANJeO dA RKEN HAQN O=J?PEKJ NedQEPA AJ L=NPEA RKENA 

AT?ALPEKJJAHHAIAJP =JJQHeA KQ OQOLAJdQA719, H’EJ?EP=PEKJ à H’=RAQ KQ à H= deJKJ?E=PEKJ AOP =HKNO 

                                                
712 "8?:. - *’EdeA J’eP=EP ?ALAJd=JP L=O JKQRAHHA (Cf. !+A (2003), u !KIIAJP=ENA OQN H’=NPE?HA 10.3 v : eRKMQ=JP 
H’EdeA d’KBBNEN QJA ?ANP=EJA u IEKFB;II; v =Q IKIAJP dA H= LNEOA dA O=J?PEKJ ?KJPNA HAO OLKNPEBO) AP ?KJOPEPQA IgIA 
QJ u BEH dENA?PAQN v dAO dEBBeNAJPAO NeBKNIAO dQ !+A. 'H OQBBEP LKQN O’AJ =LAN?ARKEN dA OA NeBeNAN =Q dEOLKOEPEB dA 
O=J?PEKJO =LLHE?=bHA à ?KILPAN dQ 1AN F=JREAN 2015 (Cf. !+A (2015) =NP. 10.2 O.) ?KIIA à H’EJPeCN=PEKJ dQ 
u FH?D9?F; :; FHEFEHJ?EDD7B?JU v =Q OAEJ dQ JKQRA=Q !+A (Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA 
AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQAO u *A !KdA v ; AP ?8?:., .=NPEA 1 
u !KJPNmHA dQ dKL=CA v, u 'JPNKdQ?PEKJ v, =H. 5). 
713 'H AOP EJPeNAOO=JP dA NAHARAN MQA HA !+A J’= =HKNO B=EP MQA u 9EDI79H9AN: B7 9ED9;FJ?ED E8j;9J?L; :K f7?J :; 
:EF7g; H;J;DK; ;D FH7D9; :VI B7 BE? :K 28 jK?D 1989 (w) v (%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 440). 
714 Cf. !+A (2015), =NP. 10.6.2 9ARAQ L=N QJ OLKNPEB AJ H’=bOAJ?A dA PKQP ?KIIAJ?AIAJP dA LNAQRA: AP 3 9ARAQ 
L=N QJ OLKNPEB LKQNOQERE L=N QJA -NC=JEO=PEKJ =JPEdKL=CA:. 
715 "8?:., LP. 1. 
716 4. OQN H= u 9ECFBU9IAJP=NEPe: v dA ?A IKdA dA LNAQRA d’EJBN=?PEKJO =JPEdKL=CA =RA? H= LNAQRA EOOQA dENA?PAIAJP 
dA H’=J=HUOA LKOEPERA d’QJ OLKNPEB OQEPA à QJ ?KJPNmHA =JPEdKL=CA : 0=LLKNP A,, Jq 2441, EF.9?J., L. 6. 
717 Cf. LKQN HAO =RAQT AJ ?A MQE ?KJ?ANJA HAO O=J?PEKJO LNKJKJd=bHAO L=N H’A$*" : !. OLKNP, =NP. *. 232-23, ''' 
(!Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 20 ; AP L=N HAO BedeN=PEKJO J=PEKJ=HAO BN=Jd=EOAO : 0fCHAIAJP dEO?ELHEJ=ENA 
PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86 
9,KQRA=Q:, =NP. 38 '''. - Cf. LKQN H’=EdA OQbOP=JPEAHHA AJ ?A MQE ?KJ?ANJA HAO O=J?PEKJO LNKJKJd=bHAO L=N H’A$*" : 
!. OLKNP, =NP. *. 232-23-3-2, ' =) à ?) (!Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 23) ; AP L=N HAO BedeN=PEKJO J=PEKJ=HAO 
BN=Jd=EOAO : 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, 
AJJATA ''-2 à H’=NPE?HA 0. 232-86 9,KQRA=Q:, =NP. 51). 
718 Cf. -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 
23. 
719 3JEMQAIAJP d=JO HAO ?=O d’=EdA OQbOP=JPEAHHA =LLKNPeA à H= de?KQRANPA d’QJA EJBN=?PEKJ =JPEdKL=CA (Cf. !. 
OLKNP, =NP. *. 232-23-3-2 ' =H. 3 ; AP 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA 
?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86 9,KQRA=Q:, =NP. 51 =H. 2). 
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PNfO EILKNP=JPA720. 

  
146. 'H LKQNN= AJ =HHAN dA H= OKNPA AJ PKQPA DULKPDfOA721, JKP=IIAJP HKNOMQ’QJ =PDHfPA =QN= ePe 

?KJBKJdQ (B) LKQN =RKEN I=JMQe à OAO KbHEC=PEKJO dA HK?=HEO=PEKJ KQ =Q RQ dAO L=N=IfPNAO 

=JKNI=QT dA OKJ LNKBEH bEKHKCEMQA (A). 

A - L,9 d096590:0-9 d, c0)2(., ,: 685-02(., d,9 9658:0-9 
 
147. *’EJOPEPQPEKJ ?KJBKNIeIAJP =Q !+A d’QJ CNKQLA ?EbHA dA OLKNPEBO dA D=QP JERA=Q 

LANIAPP=JP d’KNEAJPAN HAO ?KJPNmHAO =JPEdKL=CA (1) JA B=EO=EP MQA LNeBECQNAN H’=dKLPEKJ d’QJ 

dEOLKOEPEB dA LNKBEH=CA dA HAQNO L=N=IfPNAO bEKHKCEMQAO (2) d’=LLHE?=PEKJ deOKNI=EO 

CeJeN=HEOeA722. 

1 - L’049:0:u:054 du H .85u6, c0)2, I d, 9658:0-9 d, /(u: 40v,(u 
 

148. *A !KdA IKJdE=H =JPEdKL=CA AJREO=CA H= O=J?PEKJ dAO u C7DGK;C;DJI R BkE8B?g7J?ED :; 

JH7DIC?II?ED :k?DfEHC7J?EDI IKH B7 BE97B?I7J?ED (w) :; B7 F7HJ :kKD IFEHJ?f f7?I7DJ F7HJ?; :kKD 

gHEKF; 9?8B; :; IFEHJ?fI IEKC?I 7KN 9EDJH[B;I v723 dAO $edeN=PEKJO EJPANJ=PEKJ=HAO ($') AP 

-NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA (-,A")724 d=JO HAO ?KJdEPEKJO PA?DJEMQAO dePANIEJeAO L=N 

u B; ,J7D:7H: ?DJ;HD7J?ED7B FEKH B;I 9EDJH[B;I ;J B;I ;DGKWJ;I v (1'!#) 725. 

                                                
720 Cf. (.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., L. 
131 ; KQ 1. *A 0#12#, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : bEAJRAJQA à H= {LNEIA | =QT =RAQT AP à H= LNK?edQNA 
dA ?HeIAJ?A v, ?D ". 4#'**-,, +.  -3"-2, !. "3"-%-,,  .  0'%,-,, +. !A0'31, !. !A11A,, %. 
0A 3, ). *3!A1, $. A3+-,", (.-!. *A.-3 *#, !.  -7#0-!A.#**#, 1. *A 0#12#, (.-.. 4'A*, #. 
!&#4A*'#0 (OKQO H= dEN.), DEII?;H IFU9?7B, d DUEDJEBEg?; ;J :HE?J :K IFEHJ e, EF.9?J., LL. 127 O. - 4. eC=HAIAJP : 
1. *A 0#12#, u 0ALAJP=J?A AP HQPPA ?KJPNA HA dKL=CA v, C7h. :H. IFEHJ, Jq 30, 2013, L. 28. 
721 1E HA deRAHKLLAIAJP dAO AJMQgPAO =JPEdKL=CA ?KJOPEPQA QJ =TA LNEREHeCEe L=N HA JKQRA=Q !+A (Cf. A+A, 
u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., L. 13 ; KQ +. .#*2'#0, u *A JKQRA=Q 
!KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8), =Q?QJA dEOLKOEPEKJ dAO JKQRA=QT PATPAO dA PN=JOLKOEPEKJ AJ dNKEP EJPANJA 
dA ?AHQE-?E ?KIIA dAO PATPAO RAJ=JP H’ATLHE?EPAN JA PN=EPAJP dENA?PAIAJP dAO AJMQgPAO =JPEdKL=CA. 1E ?AO dANJEfNAO 
dARN=EAJP PKQPABKEO PAJdNA à OA deRAHKLLAN ?’AOP LNe?EOeIAJP dA B=dKJ EJdENA?PA L=N HA bE=EO dA H= NALNEOA AJ dNKEP 
EJPANJA dAO dEOLKOEPEKJO NAH=PERAO à H’u =EdA OQbOP=JPEAHHA v. - .KQNP=JP, H= b=OA FQNEdEMQA ATEOPA dALQEO 2012 (Cf. !. 
OLKNP, =NP. *. 232-21 =H. 2, ?Nee L=N *. Jq 2012-58, FHU9., =NP. 19) LANIAPP=JP à H’A$*" dA LNK?edAN à dAO AJMQgPAO 
=JPEdKL=CA OQN H= BKE dA dK?QIAJPO AP LNAQRAO dA PKQPA J=PQNA (=J=HUPEMQAO ?KIIA JKJ-=J=HUPEMQAO) AJ O= 
LKOOAOOEKJ (Cf. ?8?:., =NP. *. 232-20-1, ?Nee L=N *. Jq 2012-58, FHU9., =NP. 18 ; AP ?8?:., *. 232-20). /Q’EHO OKEAJP 
NA?QAEHHEO L=N AHHA KQ AJ O= LKOOAOOEKJ OQEPA à HAQN PN=JOIEOOEKJ L=N u KD EHg7D?IC; H;9EDDK F7H B'Ag;D9; CED:?7B; 
7DJ?:EF7g; ;J :?IFEI7DJ :; 9ECFUJ;D9;I 7D7BEgK;I 7KN I?;DD;I v (?8?:.), ?AQT-?E LAQRAJP gPNA PN=JOIEO =QT 
BedeN=PEKJO J=PEKJ=HAO ?KILePAJPAO =QT BEJO dA O=J?PEKJ ("8?:., =NP. *. 232-21 =H. 2).  
722 Cf. *. Jq 2016-1528, FHU9., =NP. 3. - 4. ,.  *A,!&A0", u *QPPA ?KJPNA HA dKL=CA - !KJPNmHA - #TPAJOEKJ dQ 
?D=IL d'=LLHE?=PEKJ dQ OQERE bEKHKCEMQA AP dA H= ?KILePAJ?A dA H'A$*" v, EF.9?J., L. 7.  
723 !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA dA 
HK?=HEO=PEKJ v. z 4. eC=HAIAJP : 3,#1!-, !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 2.3.d.). 
724 Cf. 1'!# (2015), .=NPEA 4 u AJJATAO v, AJJATA ' u #TECAJ?AO NAH=PERAO à H= HK?=HEO=PEKJ AJ RANPQ dA H’=NPE?HA 
2.4 dQ !KdA v. 
725 !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA dA 
HK?=HEO=PEKJ v. 
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1QN HA BKJdAIAJP dA ?AO PATPAO, u :;I :?IFEI?J?EDI BUg?IB7J?L;I EDJ UJU 7:EFJU;I, 

F;HC;JJ7DJ :; :?B?g;DJ;H :;I 9EDJH[B;I ?DEF?DUI R BkUg7H: :; IFEHJ?fI GK? I;H7?;DJ B;I FBKI R 

CWC; :kWJH; J;DJUI :k7LE?H H;9EKHI R :;I FHEJE9EB;I :; :EF7g; IEFh?IJ?GKUI H;FEI7DJ IKH B7 

FH?I;, R f7?8B; :EI;, :; IK8IJ7D9;I ?DJ;H:?J;I ;D 7CEDJ :;I 9ECFUJ?J?EDI ;J DED :UJ;9J78B;I 7K 

9EKHI :; 9;I :;HD?VH;I v726. 

 
.KQN ?A B=ENA, EH NAREAJdN= =Q LNe=H=bHA =Q "ENA?PAQN dQ "eL=NPAIAJP dAO ?KJPNmHAO dA 

H’A$*" L=N deHeC=PEKJ dQ !KHHfCA727 dA LNK?edAN à HAQN EJ?HQOEKJ d=JO HA CNKQLA dAO OLKNPEBO 

OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ AJ RANPQ dAO dEOLKOEPEKJO dA H’=NPE?HA *. 232-15 dQ !KdA dQ 

OLKNP.  

 
149. .=NIE HAO =PDHfPAO ?KJ?ANJeO L=N ?APPA NeCHAIAJP=PEKJ dKJP HA ?D=IL d’=LLHE?=PEKJ 

LANOKJJAH J’= ?AOOe dA O’eH=NCEN728, BECQNAJP dALQEO H’KNECEJA dA ?AHHA-?E HAO u IFEHJ?fI :; h7KJ 

D?L;7K v AP u FHEf;II?EDD;BI v729, =R=JP MQA HAO OLKNPEBO EJ?HQO d=JO H= HEOPA u 9A:IFE?H v730 JA 

REAJJAJP O’=FKQPAN à ?AO dAQT LNAIEfNAO ?=PeCKNEAO. 

 

                                                
726 0=LLKNP =JJ. d’=?P., A$*", 2012, L. 13. 
727 Cf. "e?NAP Jq 2016-83 dQ 29 F=JREAN 2016 LKNP=JP dERANOAO dEOLKOEPEKJO NAH=PERAO à H= HQPPA ?KJPNA HA dKL=CA, 
J(, 31 F=JREAN 2016, L. 55, =NP. 7 (4. !. OLKNP =NP. 0. 232-11 IKdEBEe L=N HAO dEOLKOEPEKJO LNe?edAJPAO, =H. 2, 1q (Cf. 
4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u AdKLPEKJ dA dERANOAO IAOQNAO d’=LLHE?=PEKJ dA H’KNdKJJ=J?A dQ 30 
OALPAIbNA 2015 NAH=PERA à H= HQPPA ?KJPNA HA dKL=CA v, 15 BeRNEAN 2016 (.. 0-!'.-,)). - 4. =R=JP : !#, 10 K?PKbNA 
2012, D;BhECC; ;J 7., Jq 357097, AJDA, 2013, L. 85 ; C7h. :H. IFEHJ, Jq 29, 2012, L.107 ; %)A, Jq 116, 11 FQEJ 
2013, L. 4 ; D., 2013, L=J., L. 527, KbO. .. 0-!'.-,. 
728 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 99. z 4. -Nd. Jq 2010-379, FHU9., =NP. 7, IKdEBE=JP H’=NPE?HA 
*. 232-15 dQ !KdA dQ OLKNP (Cf. (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ 
!KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524). 
729 !. OLKNP, =NP. *. 232-15 =H. 1 =J?EAJ (4ANOEKJ AJ RECQAQN dQ 1AN BeRNEAN 2006 =Q 17 =RNEH 2010). - 4. deOKNI=EO : 
?8?:., =H. 1, 1q AP 2q. - !KIIA HA LNe?KJEO=EP (A=J-!DNEOPKLDA *A.-3 *#, EH OAIbHAN=EP EJPeNAOO=JP dA u FHU9?I;H 
B; 9h7CF :k7FFB?97J?ED v dQ dEOLKOEPEB ePQdEe =Q NAC=Nd dA H= u DEJ?ED :; IFEHJ?f FHEf;II?EDD;B v MQE J’AOP F=I=EO 
u :Uf?D?9A: F7H B; CE:; :K IFEHJ v ((.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO 
dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524). 
- 'H AOP LKOOEbHA d’AJ PNKQRAN PN=?A QJEMQAIAJP =Q OAEJ dA ?ANP=EJAO dEOLKOEPEKJO dA H= !KJRAJPEKJ ?KHHA?PERA 
J=PEKJ=HA dQ OLKNP (!!,1) (4. ?8?:., AJ ?A MQE ?KJ?ANJA ?APPA NeBeNAJ?A. - Cf. $. A*A.&'*'..#, u !.!.,.1. - 
AJ=HUOA - *= ?KJRAJPEKJ ?KHHA?PERA J=PEKJ=HA dQ OLKNP : AJBEJ ! - /QAHMQAO NeBHATEKJO AJ LNKRAJ=J?A dQ !K1+K1 v, 
R;L. jKH. U9E. IFEHJ, 2005, Jq 77, L. 9 ; AP "KOOEAN OLe?E=H u 1LKNP AP ?KJRAJPEKJO ?KHHA?PERAO v, R;L. jKH. U9E. IFEHJ, 
2005, Jq 77 ; AP ?8?:., 2006, Jq 78) AP JKP=IIAJP dA OKJ ?D=LEPNA 12 MQE PN=EPA dQ u 9O:FEHJ FHEf;II?EDD;B v (*’KJ 
LAQP ?EPAN AJOAIbHA HA LNe=IbQHA =EJOE MQA HAO =NPE?HAO 12.1 AP 12.3.1.1 dA H= !!,1). 
730 !. OLKNP, =NP. *. 232-15 =H. 1, 1q. 



  109 

1ANKJP AJ KQPNA REOeO HAO =PDHfPAO =U=JP =LL=NPAJQ à H’QJA dAO ?=PeCKNEAO LNe?EPeAO 

LAJd=JP u 7K CE?DI KD; 91: 7DDU; :KH7DJ B;I JHE?I 93: :;HD?VH;I 7DDU;I v731, dA IgIA MQA ?AQT 

MQE =QN=EAJP u f7?J B'E8j;J :'KD; I7D9J?ED :?I9?FB?D7?H; v dQN=JP QJ H=LO dA PAILO EdAJPEMQA732. 

150. #JBEJ, dALQEO LAQ733 AP AJ =LLHE?=PEKJ dQ !KdA IKJdE=H =JPEdKL=CA 2015734, u KD; 

FHE9U:KH; F7HJ?9KB?VH; :; H;JEKH R B7 9ECFUJ?J?ED FEKH B;I IFEHJ?fI GK? f7?I7?;DJ B'E8j;J :'KD; 

E8B?g7J?ED :; BE97B?I7J?ED ;J GK? EDJ 9;IIU B;KH 79J?L?JU IFEHJ?L; v735 AOP EJPeCNeA d=JO QJ JKQRAH 

=NPE?HA *. 232-15-1.  

 
*AQNO KbHEC=PEKJO OKJP AJ ?KJOeMQAJ?A u IKIF;D:K;I v PAILKN=ENAIAJP dQN=JP H= LeNEKdA 

LNeOQIeA dA u 9N:;JH7?J; IFEHJ?L; v736 KQ d’u 787D:ED :Uf?D?J?9B: 9dA: B7 9ECFUJ?J?ED v737. 

 
*AO OLKNPEBO deOECJeO u FEKH KD; 91: 7DDU; v738 L=N H’A$*" OANKJP OKQIEO à QJA 

KbHEC=PEKJ dA HK?=HEO=PEKJ739, dEOLKOEPEB EJPeCNe d=JO QJ ?=dNA LHQO CeJeN=H740 dKJP H= 

dePANIEJ=PEKJ BQP CQEdeA L=N QJA EdeA dA u 9?8B9=CA: v741 dAO =PDHfPAO HA LHQO OQO?ALPEbHAO d’=RKEN 

NA?KQNO à dAO OQbOP=J?AO KQ IePDKdAO dKL=JPAO. 

 

                                                
731 "8?:., 1q AP 2q. 
732 "8?:., 3q, OKEP =Q ?KQNO dAO u JHE?I :;HD?VH;I 7DDU;I v. z 'H dARN=EP L=N =EHHAQNO AJ =HHAN dA IgIA O’=CEOO=JP dAO 
=PDHfPAO =U=JP B=EP H’KbFAP d’QJA u C;IKH; :; IKIF;DI?ED FH?I; R J?JH; 9EDI;HL7JE?H; v, H’KNdKJJ=J?A dQ 30 OALPAIbNA 
2015 (=NP. 8) =U=JP ePAJdQ dA I=JEfNA CeJeN=HA (*AO dEOLKOEPEKJO JKQRAHHAO O’=LLHEMQ=JP à PKQP OLKNPEB =Q OAJO dQ 
!KdA dQ OLKNP) HAO ?KILePAJ?AO dA H’A$*" AJ I=PEfNA dA ?KJPNmHA à ?AO dANJEANO, ?KIIA d’=EHHAQNO à ?AQT MQE 
OAN=EAJP OKQO HA ?KQL d’QJA OQOLAJOEKJ dEO?ELHEJ=ENA (Cf. !. OLKNP, =NP. *. 232-5 ', =H. 2, 2q A) : 9f. AJ ?A OAJO, 
"eHEbeN=PEKJ, A$*", dQ 12 I=E 2011, Jq 172, 0AH=PERA à H= dePANIEJ=PEKJ dAO OLKNPEBO =OOQFAPPEO à H'KbHEC=PEKJ dA 
HK?=HEO=PEKJ EJOPEPQeA L=N H'=NPE?HA *. 232-15 dQ ?KdA dQ OLKNP, J(, Jq 0128, 2 FQEJ 2011, L. 59, =NP. 1. - 4. AJ?KNA 
OQN ?AP u UB7Hg?9OOAIAJP: v dAO u 9ED:?J?EDI (w) C7JUH?;BB;I v dAO LKQRKENO dA H’A$*" AJ ?A dKI=EJA : 4AEHHA 
LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA HA dKL=CA à H'DAQNA dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 
2015 v, EF.9?J.  
733 Cf. -Nd. Jq 2015-1207, FHU9., =NP. 7. - 4. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO 
H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, JKPA dA b=O dA L=CA Jq 32. 
734 Cf. !+A (2015), =NP. 5.7 u 1LKNPEBO à H= NAPN=EPA NARAJ=JP à H= ?KILePEPEKJ v, LP. 1. 
735 Cf. 0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-1207 dQ 30 OALPAIbNA 2015 NAH=PERA =QT IAOQNAO NAHAR=JP dQ 
dKI=EJA dA H= HKE Je?AOO=ENAO LKQN =OOQNAN HA NAOLA?P dAO LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA, J(, 1AN K?PKbNA 
2015, L. 17595. 
736 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 102. 
737 2ANIAO AILHKUeO L=N HA !KdA dQ OLKNP (!. OLKNP, =NP. *. 232-15-1 =H. 1). 
738 !. OLKNP. ANP. *. 232-15 =H. 1. 
739 Cf. 0=LLKNP =JJ. d’=?P., A$*", 2012, FHU9., L. 9 ; KQ "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 99. 
740 *= LKHEPEMQA dA ?EbH=CA EJ?HQP LHQO H=NCAIAJP PKQO HAO OLKNPEBO HE?AJ?EeO dA BedeN=PEKJO BN=Jd=EOAO dKJP ?ANP=EJO 
BANKJP H’KbFAP dA ?KJPNmHAO AJ BKJ?PEKJ dA ?NEPfNAO OLe?EBEMQAO dePANIEJeO L=N H’A$*" AP LNAJ=JP H= BKNIA d’QJ 
u FHEgH7CC; D7J?ED7B 7DDK;B :; 9EDJH[B;I v =dKLPe (Cf. !. OLKNP, =NP. *. 232-5, ''', =H. 2 9%NKQLA ?EbHA: ; AP ?8?:., 
', =H. 2, 1q AP ''', =H. 1 9AQPNAO OLKNPEBO:).  
741 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 98. 
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151. 1QN QJ LH=J I=PeNEAH PKQP d’=bKNd, HAO ?KJPNmHAO LKNP=JP OQN HAO OLKNPEBO EJPeCNeO d=JO HAO 

CNKQLAO ?EbHAO dA H’A$*" LAQRAJP B=ENA H’KbFAP dA ?KJPNmHAO =JPEdKL=CA u ;D JEKJ B?;K v742. 

 
!AH= OECJEBEA d=JO QJ LNAIEAN PAILO MQ’à H’EJOP=N dA J’EILKNPA HAMQAH dAO =PDHfPAO 

L=OOEbHAO d’QJ ?KJPNmHA =JPEdKL=CA dEHECAJPe L=N H’A$*", ?A dANJEAN LKQNN= J=PQNAHHAIAJP OA 

deNKQHAN =QOOE bEAJ d=JO HA ?=dNA dA ?KILePEPEKJO OLKNPERAO MQA dAO u ;DJH7YD;C;DJI v dedEeO743, 

MQAH MQA OKEP HA u B?;K v744 KQ H’u UJ78B?II;C;DJ v745 d=JO HAMQAH EHO OA deNKQHAN=EAJP. 

 

1QNPKQP d=JO QJ OA?KJd PAILO, AP EH O’=CEP Hà dA H’KbFAP LNEJ?EL=H dA H’EJOPEPQPEKJ dQ 

dEOLKOEPEB ePQdEe, OAQHO HAO OLKNPEBO u 7IJH;?DJI R KD; E8B?g7J?ED :; gUEBE97B?I7J?ED v LKQNNKJP 

OQbEN u :;I 9EDJH[B;I ?DEF?DUI ;D 7CEDJ :;I 9ECFUJ?J?EDI v746, ?’AOP-à-dENA u hEHI B;I 

C7D?f;IJ7J?EDI IFEHJ?L;I ;J B;I FUH?E:;I :';DJH7?D;C;DJ v747, AP JKP=IIAJP OKQO ?ANP=EJAO 

?KJdEPEKJO748, à HAQN u :EC?9?B; v 749 KQ, OE F=I=EO ?AO dANJEANO dAR=EAJP OA NAPNKQRAN EILHEMQeO 

d=JO QJA =BB=ENAO LeJ=HA HEeA à dAO B=EPO dA dKL=CA, d=JO HA OEPA =Q OAEJ dQMQAH EHO OA PNKQRAN=EAJP 

?KJPN=EJPO dA dAIAQNAN dQN=JP HAQN  u g7H:; R LK; v750.  

 
152. !A OKJP AJOQEPA HAO ?KJdEPEKJO PAILKNAHHAO dA IEOA AJ yQRNA dAO NfCHAO ?KJ?ANJ=JP HAO 

=PDHfPAO LNe?EPeO MQE J’KJP ?AOOe d’eRKHQAN, ?AQT-?E LKQR=JP dKNeJ=R=JP ATLHE?EPAIAJP gPNA 

?KJPNmHeO u R JEKJ CEC;DJ v ?KJBKNIeIAJP QJA JKQRAHHA BKEO =Q !+A dA 2015751.  

 
*AO LKOOEbEHEPeO dA ?KJPNmHAO OQN HAO OLKNPEBO dQ CNKQLA ?EbHA eP=EAJP =QL=N=R=JP 

?EN?KJO?NEPAO d=JO QJA LH=CA DKN=ENA ?KILNEOA AJPNA u 6 9OET: h;KH;I ;J 21 9REJCP AP QJA: 

                                                
742 !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v, LP. 2 u .KNPeA dAO ?KJPNmHAO v. - 4. !. OLKNP : =NP. *. 232-13-1, 
1q AP 3q, LKQN dA PAHHAO IAJPEKJO. 
743 !. OLKNP, =NP. *. 232-5, ', =H. 2, 2q, =) à d). - 4. (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? 
HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, 
EF.9?J., L. 524. 
744 "8?:., =NP. *. 232-13-1, 1q. 
745 "8?:., 2q. 
746 0=LLKNP =JJ. d’=?P., A$*", 2012, FHU9., L. 9. - 4. AJ?KNA: +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H 
=JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, JKPA dA b=O dA L=CA Jq 32. 
747 Cf. !. OLKNP, =NP. *. 232-5, ', =H. 2, 3q. 
748 Cf. "8?:., =NP. *. 232-13-1, 3q, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 11 ; *. 232-14 AP *. 232-14-1 à 5 (Cf. 
-Nd. Jq 2015-1207, FHU9., =NP. 12 AP 13). 
749 !. OLKNP, =NP. *. 232-13-1, 3q. 
750 "8?:., 4q. 
751 !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v, LP. 2 u .KNPeA dAO ?KJPNmHAO v. 
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h;KH;I v752, ?AQT-?E dAR=JP d=JO HAQN AJOAIbHA J’gPNA ?KJOEdeNeO MQA ?KIIA dAO ?KJPNmHAO dA 

J=PQNA u dEQNJA v753.  

 
 "ALQEO LAQ ?ALAJd=JP H= I=PEfNA AOP bKQHARANOeA, dAO ?KJPNmHAO LKQR=JP JKJ OAQHAIAJP 

gPNA ABBA?PQeO FQOMQ’à u 23 9REJCP-PNKEO: h;KH;I v754 O’EHO EJPANREAJJAJP u dA FKQN v, =HKNO MQA dAO 

?KJPNmHAO u JK?PQNJAO v OKJP I=EJPAJ=JP =dIEO =Q OAEJ dQ u :EC?9?B; :K IFEHJ?f v KQ PKQP =QPNA 

HEAQ d=JO HAMQAH ?AHQE-?E OAN=EP u hU8;Hg9e: v755.  

 
153. *AO =PDHfPAO IAIbNAO dQ CNKQLA ?EbHA OKJP IgIA ?KJPN=EJPO OQN QJ NUPDIA 

u GKEJ?:?;D v756 dA LNeRKEN u KD; FB7g; hEH7?H; :; IE?N7DJ; 960: C?DKJ;I HUI;HLU; v =QT BEJO dA 

?KJPNmHAO757. !AO =PDHfPAO dARNKJP BKQNJEN à ?AP ABBAP dAO u H;DI;?gD;C;DJI FHU9?I ;J 79JK7B?IUI 

IKH B;KH BE97B?I7J?ED v758, EJBKNI=PEKJO NAPN=JO?NEPAO =Q OAEJ d’QJA deHEbeN=PEKJ dA H’A$*" AJ 

d=PAO dAO 12 FQEHHAP AP 18 K?PKbNA 2007759 AP OQO?ALPEbHAO dA B=ENA H’KbFAP d’QJ PN=EPAIAJP 

                                                
752 !. OLKNP, =NP. *. 232-14 =H. 1 (4ANOEKJ AJ RECQAQN FQOMQ’=Q 1AN JKRAIbNA 2015). 
753 Cf. !.., =NP. 59 =H. 1, O’=CEOO=JP dAO dEOLKOEPEKJO ?H=OOEMQAO dA dNKEP LeJ=H OQN HAOMQAHHAO HA HeCEOH=PAQN O’eP=EP 
BKJde AJ JKPNA dKI=EJA. 
754 "8?:., IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 12. 
755 "8?:., =NP. *. 232-14-1 =H. 1 (!Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 13). - *= LNe?EOEKJ NAH=PERA à H’DebANCAIAJP 
dQ OLKNPEB OAIbHA =RKEN ePe EJPeCNeA d=JO HA !KdA dQ OLKNP =BEJ d’eREPAN PKQP OKQHfRAIAJP L=N HAO deBAJOAQNO dAO 
=PDHfPAO IEO AJ ?=QOA dAR=JP HAO KNC=JAO dEO?ELHEJ=ENAO OLKNPEBO KQ FQNEdE?PEKJO LQbHEMQAO dA NA?KQNO, d’=NCQIAJPO 
PENeO dQ B=EP MQA L=N ATAILHA QJA ?D=IbNA d’DmPAH JA O=QN=EP gPNA =OOEIEHeA à HAQN dKIE?EHA, I=HCNe H’EJPANLNeP=PEKJ 
BKNP H=NCA dA H= JKPEKJ dA dKIE?EHA LNKIQA JKP=IIAJP L=N H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA (Cf. AJ ?A 
OAJO : (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., L. 
26). - *A dEOLKOEPEB AJ MQAOPEKJ eP=EP deFà L=N =EHHAQNO PNfO H=NCAIAJP ?KJPAOPe OQN ?A LKEJP dALQEO OKJ EJOPEPQPEKJ. *= 
JKQRAHHA dE?DKPKIEA (Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA 
EJPANJA v, EF.9?J., L. 12 ; KQ A.  -34#2, u +AOQNAO NAHAR=JP dQ dKI=EJA dA H= HKE Je?AOO=ENAO LKQN =OOQNAN HA 
NAOLA?P dAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA v, JC)  , Jq 42, 12 -?PKbNA 2015, L. 1102) AJPNA ?KJPNmHAO u dA 
FKQN v, PAILKNAHHAIAJP ePAJdQO, AP ?KJPNmHAO u dA JQEP v, dKJP H’EJOPEPQPEKJ OAIbHAN=EP IAPPNA à I=H u KD CEDKC;DJ 
:; DEJH; FHE9U:KH; FUD7B; (w), 9;BK? :;I hEH7?H;I :;I F;HGK?I?J?EDI ;J L?I?J;I :EC?9?B?7?H;I v ((.-.. 4'A*, u *QPPA 
?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., L. 131), J’AOP L=O O=JO LKOAN OKJ 
HKP dA MQAOPEKJO JKQRAHHAO (Cf. ?8?:. ; KQ +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA 
FQNEdEMQA EJPANJA v, EF.9?J., L. 12) MQ=JP =Q NAOLA?P dAO dNKEPO BKJd=IAJP=QT dAO FQOPE?E=bHAO OLKNPEBO MQE OA RKEAJP 
PN=EPeO deOKNI=EO ?KIIA dAO deHEJMQ=JPO dA H= LHQO D=QPA EILKNP=J?A (Cf. (.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : 
HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., L. 131).   
756 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, 
JKPA dA b=O dA L=CA Jq 32. 
757 "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, .KNP=JP IKd=HEPeO dA PN=JOIEOOEKJ AP dA 
CAOPEKJ dAO EJBKNI=PEKJO dA HK?=HEO=PEKJ dAO OLKNPEBO B=EO=JP H’KbFAP dA ?KJPNmHAO EJdEREdQ=HEOeO AP dA O=J?PEKJO AJ 
?=O dA I=JMQAIAJP, J(, Jq 283, 6 de?AIbNA 2007, L. 82, =NP. 3. - 4. 0=LLKNP =JJ. d’=?P., A$*", 2012, FHU9., L. 
13. - Cf. eC=HAIAJP : !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 5.2 v ; AP 1'!# (2015), .=NPEA 4 u AJJATAO v, 
AJJATA ' u #TECAJ?AO NAH=PERAO à H= HK?=HEO=PEKJ AJ RANPQ dA H’=NPE?HA 2.4 dQ !KdA v, LP. '.1.1 b). 
758 !. OLKNP, =NP. *. 232-15 =H. 1. 
759 "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9. - .HQOEAQNO BKEO IKdEBEeA AJ RQA 
LNEJ?EL=HAIAJP dA PN=JOLKOAN HAO LNEJ?ELAO EOOQO dQ !+A (Cf. AJ dANJEAN HEAQ : "eHEbeN=PEKJ, A$*", dQ 16 de?AIbNA 
2015, Jq 2015-136 (30, .KNP=JP IKdEBE?=PEKJ dAO deHEbeN=PEKJO Jq 54 NA?PEBEeA AP Jq 138 =QT BEJO dA IEOA AJ 
?KJBKNIEPe =RA? HAO LNEJ?ELAO dQ JKQRA=Q ?KdA IKJdE=H =JPEdKL=CA) d=JO OAO RANOEKJO OQ??AOOERAO (#J 2014, 
H’A$*" = IgIA =CE L=N u =JPE?EL=PEKJ v, ?’AOP-à-dENA O=JO =PPAJdNA MQA HAO IKdEBE?=PEKJO dA ?ANP=EJAO dEOLKOEPEKJO 
HeCEOH=PERAO dQ !KdA dQ OLKNP Je?AOOEPeAO L=N H’AJPNeA AJ RECQAQN dQ dANJEAN !+A 2015 JA OKEAJP ABBA?PERAO : 9f. 
"eHEbeN=PEKJ, A$*", dQ 3 de?AIbNA 2014, Jq 2014-145, +KdEBE=JP H= deHEbeN=PEKJ Jq 54 NA?PEBEeA dAO 12 FQEHHAP 
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=QPKI=PEOe760, à H’EJOP=N dAO dKJJeAO NA?QAEHHEAO d=JO HA ?=dNA dQ dEOLKOEPEB dA LNKBEH=CA 

bEKHKCEMQA dAO =PDHfPAO761.  

2 - L, d096590:0- d, 685-02(., )0525.07u, d, 2’(:/2C:,  
 

154. *’QPEHEO=PEKJ dA ?AP KQPEH L=NPE?QHEAN dA dePA?PEKJ dAO B=EPO dA dKL=CA762 MQ=HEBEe dA 

u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v (. A) L=N HAO =JCHK-O=TKJO763, u ;DL?I7gU F7H BkA&A :VI 

2002 v764, AOP R=HEdeA dALQEO 2009765 AP H’AJPNeA AJ RECQAQN dAO LNAIEfNAO HECJAO dENA?PNE?AO HA 

?KJ?ANJ=JP766 =U=JP B=EP OQEPA à dEBBeNAJPAO ePQdAO u I9?;DJ?f?GK;I v, u jKH?:?GK;9O: v, u :; 

f7?I78?B?JU v AP AJBEJ u F?BEJ;9O: v IAJeAO AJ ?KKNdEJ=PEKJ =RA? dAO $edeN=PEKJO EJPANJ=PEKJ=HAO 

AP dAO H=bKN=PKENAO =JPEdKL=CA, dKJP HAO NeOQHP=PO OA OKJP NeReHeO ?KJ?HQ=JPO767. 

 
 AEJOE u R=HEd9e: jKH?:?GK;9IAJP: ;J I9?;DJ?f?GK;9IAJP: v768, =Q IKEJO L=N H’A+A à ?APPA 

eLKMQA, EH JA B=EO=EP PKQPABKEO MQ’QJA AJPNeA PEIEdA d=JO HA !KdA IKJdE=H =JPEdKL=CA (!+A) dA 

                                                
2007 AP 18 K?PKbNA 2007, .KNP=JP IKd=HEPeO dA PN=JOIEOOEKJ AP dA CAOPEKJ dAO EJBKNI=PEKJO dA HK?=HEO=PEKJ dAO 
OLKNPEBO B=EO=JP H’KbFAP dA ?KJPNmHAO EJdEREdQ=HEOeO AP dA O=J?PEKJO AJ ?=O dA I=JMQAIAJP, J(, Jq 0286, 11 de?AIbNA 
2014, L. 77). 
760 !. OLKNP, =NP. *. 232-15 ?D f?D;. 
761 "8?:. - Cf. LKQN O= ?Ne=PEKJ : "eHEbeN=PEKJ, A$*", dQ 7 FQEJ 2007, Jq 53, 1QN H= NeOKHQPEKJ dA H’A+A AQPKNEO=JP 
HA PN=EPAIAJP =QPKI=PEOe dAO dKJJeAO NAH=PERAO à H= HK?=HEO=PEKJ dAO OLKNPEBO OKQIEO à dAO ?KJPNmHAO EJdEREdQ=HEOeO, 
J(, Jq 0054, 4 I=NO 2008, L. 97 (4. =QOOE : "eHEbeN=PEKJ, !,'*, dQ 25 =RNEH 2007, Jq 2007-062, LKNP=JP =REO OQN QJ 
LNKFAP dA deHEbeN=PEKJ dA H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA =QPKNEO=JP HA PN=EPAIAJP =QPKI=PEOe dAO 
dKJJeAO NAH=PERAO à H= HK?=HEO=PEKJ dAO OLKNPEBO OKQIEO à dAO ?KJPNmHAO EJdEREdQ=HEOeO (dAI=JdA d'=REO Jq 1214123), 
J(, Jq 0283, 6 de?AIbNA 2007, L. 78). - 4. AJOQEPA : "eHEbeN=PEKJ, A$*", dQ 31 I=E 2012, Jq 237, AQPKNEO=JP HA 
PN=EPAIAJP =QPKI=PEOe dAO dKJJeAO NAH=PERAO à H= HK?=HEO=PEKJ dAO OLKNPEBO =LL=NPAJ=JP =Q CNKQLA ?EbHA dA H'=CAJ?A, 
J(, Jq 0132, 8 FQEJ 2012, L. 80. 
762 u C; CE:; EH?g?D7B :; :UJ;9J?ED :K :EF7g; v (0=LLKNP =JJ. d’=?P., A$*", 2012, FHU9. L. 9) BoP =dKLPe L=N 
?ANP=EJAO ?KILKO=JPAO dQ IKQRAIAJP OLKNPEB AJ dADKNO dA PKQPA EJPANRAJPEKJ eP=PEMQA, dKJP HAO BedeN=PEKJO 
EJPANJ=PEKJ=HAO LEKJJEfNAO AJ H= I=PEfNA AP BKNPAIAJP NALNeOAJP=PERAO MQA OKJP H’3JEKJ ?U?HEOPA EJPANJ=PEKJ=HA (3!') 
dfO 2008, AP H= $edeN=PEKJ EJPANJ=PEKJ=HA d’=PDHePEOIA ($'A) (Cf. ?8?:. ; KQ 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, 
EF.9?J., L. 153). 
763 Cf. !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, JKH?IFEHJ Jq 
137, 2013, L. 30. - 4. !+A (2015), AJJATA 1 u "eBEJEPEKJO v, PANIA u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v. 
764 A+A, u +=C=VEJA $N=J? (AQ - "=JO HA REOAQN dA H= O?EAJ?A v, $N=J? (AQ, Jq 2/2007, EF.9?J., L. 20. 
765 Cf. !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30 ; 
KQ (.-!. *A.-3 *#, u 2KQP, PKQP, PKQP, PKQP, PKQP ; RKQO O=QNAV PKQP OQN HA OLKNPEB ! *= IEOA AJ LH=?A dQ OQERE 
bEKHKCEMQA dAO OLKNPEBO v, C7h. :H. IFEHJ, 2012, Jq 27, L. 102. - 4. AJ L=NPE?QHEAN ?KJ?ANJ=JP HAO EJBKNI=PEKJO 
BKQNJEAO L=N H’A+A :  /.-0., u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v, 0QbNEMQA Jq 2 u /QAHO OKJP HAO IKdQHAO dQ 
.=OOALKNP bEKHKCEMQA dA H’=PDHfPA (. A) ? v, A+A, ?KJOQHP=PEKJ AJ I=E 2016 ; AP 1EPA 'JPANJAP dA H’A+A, dK?. u 
.=OOALKNP bEKHKCEMQA dA H’=PDHfPA v, 0QbNEMQA EJPNKdQ?PERA, ?KJOQHP=PEKJ AJ I=E 2016. 
766 Cf. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, 4ANOEKJ 2.1, F=JREAN 
2010 ; AP =?PQAHHAIAJP : Cf. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, 
4ANOEKJ 5.0, FHU9. - 4.  !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, 
EF.9?J., L. 30 ; AP 1EPA 'JPANJAP dA H’A+A, dK?. u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v, EF.9?J., 0QbNEMQA EJPNKdQ?PERA 
AP 0QbNEMQA EJPEPQHeA u *ECJAO dENA?PNE?AO v. 
767 A+A, u +=C=VEJA $N=J? (AQ - "=JO HA REOAQN dA H= O?EAJ?A v, $N=J? (AQ, Jq 2/2007, EF.9?J., L. 20. 
768 Cf. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, RANOEKJ 2.1, FHU9., .=NPEA 
1 u 'JPNKdQ?PEKJ, dEOLKOEPEKJO AP deBEJEPEKJO v, =NP. 1.0 u 'JPNKdQ?PEKJ AP LKNPeA v, =H. 7. - 4.  !. "3"-%,-,, u *A 
L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30. 
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2009 MQE JA HA ?EP=EP F=I=EO ATLNAOOeIAJP769.  

 
155. "eOKNI=EO AP à H’EJRANOA, HA . A AOP KIJELNeOAJP d=JO HAO PATPAO edE?PeO L=N H’A+A, 

H’KbFA?PEB EJEPE=H d’u h7HCED?I9=PEKJ: 9dA:I HUIKBJ7JI :;I L7H?78B;I IKF;HL?IU;I :7DI 9?:A 

97:H; v770, AP L=N ?KJOeMQAJP dAO NfCHAO LNKLNAO =Q . A eP=JP =QFKQNd’DQE =PPAEJP. 'H ?KJREAJP 

bEAJ OoN AJ LNAIEAN HEAQ dA OA NeBeNAN =QT HECJAO dENA?PNE?AO LNe?EPeAO AJREO=CeAO dKNeJ=R=JP 

d=JO HAQN dANJEfNA RANOEKJ NeREOeA771, I=EO =QOOE AP OQNPKQP AJ dAQTEfIA HEAQ =Q !+A dA 2015 

?KJPAJ=JP dA JKIbNAQOAO dEOLKOEPEKJO HA ?KJ?ANJ=JP772, =HKNO MQ’AJ PNKEOEfIA HEAQ, HAO OP=Jd=NdO 

EJPANJ=PEKJ=QT LKQN HAO ?KJPNmHAO AP HAO AJMQgPAO773 =EJOE MQA LKQN HAO H=bKN=PKENAO774, RAJ=JP 

H’=LLHEMQAN, JA dAIAQNAJP L=O AJ NAOPA. 

 
 "=JO OKJ u FH?D9?F; v, HA . A u ;IJ 87IU IKH B; IK?L? 7K f?B :K J;CFI :; L7H?78B;I 

8?EBEg?GK;I IUB;9J?EDDU;I (8?EC7HGK;KHI :; :EF7g;) GK? HULVB;DJ ?D:?H;9J;C;DJ B;I ;ff;JI :K 

:EF7g;, F7H EFFEI?J?ED R B7 :UJ;9J?ED :?H;9J; JH7:?J?EDD;BB; :K :EF7g; 7K CEO;D 

:k7D7BOI;I v775. 

 
156. 2A?DJEMQA dA dePA?PEKJ dQ dKL=CA ?KILHeIAJP=ENA dA ?AHHAO LNeATEOP=JPAO776 KQ MQE 

=HH=EAJP gPNA EJOP=QNeAO, HA . A LKQNOQEP QJ dKQbHA KbFA?PEB777 dfO HKNO MQ’EH O’=CEP JKJ OAQHAIAJP 

d’u 9E::;DJ?f?;H ;J 9?8B;H B;I IFEHJ?fI :;L7DJ I; IEKC;JJH; R :;I 9EDJH[B;I :K :EF7g; F7HJ?9KB?;HI 

                                                
769 Cf. !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30, 
OA NeBeN=JP u R Bk7HJ?9B; 6.2 :K 9!:E:; CED:?7B 7DJ?:EF7g; v AP OKJ u 9ECC;DJ7?H; v, OAQHAO dEOLKOEPEKJO ?AJOeAO 
H’AJREO=CAN à ?APPA eLKMQA (4. =QOOE :  .  0'%,-,, u .Ne?EOEKJO NeCHAIAJP=ENAO dQ LNKBEH bEKHKCEMQA. - ". Jq 2013-
1317, 27 de?. 2013 z ". Jq 2013-1318, 27 de?. 2013. - "KL=CA. .NKBEH bEKHKCEMQA. 2N=EPAIAJP =QPKI=PEOe dAO 
dKJJeAO. .NK?edQNA d'eP=bHEOOAIAJP v, %)A, L=J., 24 FQEJ 2014, Jq 125, L. 5). z 4. AJ?KNA (.-!. *A.-3 *#, 
u 2KQP, PKQP, PKQP, PKQP, PKQP ; RKQO O=QNAV PKQP OQN HA OLKNPEB ! *= IEOA AJ LH=?A dQ OQERE bEKHKCEMQA dAO OLKNPEBO v, 
EF.9?J., L. 102, OA NeBeN=JP AJ KQPNA à u Bk7HJ?9B; 2.2.1 :K CE:; CED:?7B 7DJ?:EF7g;. 
770 Cf. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, 4ANOEKJ 2.1, FHU9., 
.=NPEA 1 u 'JPNKdQ?PEKJ, dEOLKOEPEKJO AP deBEJEPEKJO v, =NP. 1.0 u 'JPNKdQ?PEKJ AP LKNPeA v, =H. 7. - 4.  !. "3"-%,-,, 
u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30. 
771 Cf. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, 4ANOEKJ 5.0, FHU9. 
772 4. !+A (2015), =NP.7 u %AOPEKJ dAO NeOQHP=PO v, LP. 5 u #T=IAJ dA NeOQHP=PO dA .=OOALKNP =PULEMQAO AP 
=JKNI=QT v ; AP ?8?:., u !KIIAJP=ENA OQN H’=NPE?HA 2.2 v ; AP "8?:., =NP. 5 u !KJPNmHAO AP AJMQgPAO v, LP. 6 
u 'JBKNI=PEKJO OQN H= HK?=HEO=PEKJ dAO OLKNPEBO v.  
773 Cf. AJ L=NPE?QHEAN 1'!# (2015), .=NPEA 3 u 1P=Jd=NdO LKQN H= ?KHHA?PA dA NAJOAECJAIAJPO AP HAO AJMQgPAO v, =NP. 
12.2 u #T=IAJ dA NeOQHP=PO =PULEMQAO AP dA NeOQHP=PO dA .=OOALKNP =JKNI=QT v. 
774 Cf. 1'* (2015), .=NPEA 1 u 'JPNKdQ?PEKJ, dEOLKOEPEKJO dQ !KdA AP deBEJEPEKJO v, 1A?P. 3.2 u 2ANIAO deBEJEO d=JO 
HA 1'* AP HAO "K?QIAJPO PA?DJEMQAO =OOK?EeO v, PANIA u *=bKN=PKENA =LLNKQRe L=N H’A+A LKQN HA .=OOALKNP 
bEKHKCEMQA dA H’APDHfPA v. 
775 /.-0., u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v, EF.9?J., 0QbNEMQA Jq 1 u /Q’AOP-?A MQA HA .=OOALKNP bEKHKCEMQA dA 
H’=PDHfPA ? v.  
776 Cf. !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30. 
777 Cf. AJ LNAIEAN HEAQ : A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, RANOEKJ 
5.0, FHU9., .=NPEA 1 u 'JPNKdQ?PEKJ, KbFA?PERA =Jd O?KLA v, =NP. 1.0 u 'JPNKdQ?PEKJ PK PDA =PDHAPA bEKHKCE?=H L=OOALKNP v, 
LP. 2 u 1?KLA v. 
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F7H KD; ?DJ;HFHUJ7J?ED ?DJ;BB?g;DJ; ;J EFFEHJKD; :;I :EDDU;I :K )7II;FEHJ (w) v, I=EO AJ?KNA 

d’ u 9E:DJ;HL;D?H ;D 97I :; L?EB7J?EDI :;I HVgB;I 7DJ?:EF7g; (/RAD) 9EDfEHCUC;DJ R 

Bk7HJ?9B; 2.2 :K CE:; : .I7g; EK J;DJ7J?L; :kKI7g; F7H KD IFEHJ?f :kKD; IK8IJ7D9; ?DJ;H:?J; EK 

:kKD; CUJhE:; ?DJ;H:?J; :K CE:; CED:?7B 7DJ?:EF7g; (B; CE:;) v778. 

 
 .KQN ?A B=ENA, HA . A EJ?HQP QJ dKQbHA u 9I:E:KB; v779, à O=RKEN QJ 9I:E:KB; 

hUC7JEBEg?GK; v780 AP QJ u 9I:E:KB; IJUHEZ:?;D v781, QJ PNKEOEfIA MQ=HEBEe d’u ;D:E9H?D?;D v782 

eP=JP LKQN H’DAQNA AJ LD=OA dA deRAHKLLAIAJP783. 

 
157. *A LNK?ede AOP PN=JOLKOe784 u AJ ?=PEIEJE v785 d=JO OKJ LNEJ?ELA AJ dNKEP BN=Jd=EO L=N QJA 

HKE dQ 12 I=NO 2012786. !APPA dANJEfNA = IKdEBEe HA !KdA dQ OLKNP =BEJ d’U =FKQPAN QJ =NPE?HA *. 

232-12-1787 EJOP=QN=JP ?A MQ’EH AOP ?KJRAJQ d’=LLAHAN AJ $N=J?A HA u FHEf?B 8?EBEg?GK; v788 dA 

H’=PDHfPA, QJA =QPNA dEOLKOEPEKJ JKQRAHHA789, ?KILHeIAJP=ENA AP Je?AOO=ENA eP=JP NAH=PERA à OKJ 

                                                
778 /.-0., u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v, EF.9?J., 0QbNEMQA Jq 2 u /QAHO OKJP HAO IKdQHAO dQ .=OOALKNP 
bEKHKCEMQA dA H’=PDHfPA (. A) ? v. - 4. AJ?KNA : 1EPA 'JPANJAP dA H’A+A, dK?. u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v, 
EF.9?J., 0QbNEMQA EJPNKdQ?PERA. - AHKNO ?ALAJd=JP MQA HA ?KJ?ALP dQ . A AOP BKJde OQN HA u OQERE HKJCEPQdEJ=H v dAO 
=PDHfPAO MQE =R=EP EJEPE=HAIAJP QJA RK?=PEKJ ?H=ENAIAJP LNeRAJPERA AP dA LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO (4. 
JKP=IIAJP, deRAHKLL=JP ?APPA EdeA : $. &'**, u *= HQPPA =JPEdKL=CA : HAO OLKNPEBO AJ HEbANPe PNfO OQNRAEHHeA v, C7h. 
:H. IFEHJ, 2012, Jq 27, L. 108), ?APPA dANJEfNA AOP PKP=HAIAJP =bOAJPA dAO FQOPEBE?=PEKJO dKJP =?PQAHHAO, =HKNO IgIA 
MQ’AHHA OAQHA AOP OQO?ALPEbHA d’KBBNEN QJ BKJdAIAJP =deMQ=P à dAO IAOQNAO PAHHAO MQA HA . A KbFA?PERAIAJP 
=PPAJP=PKENAO =QT dNKEPO BKJd=IAJP=QT dAO OLKNPEBO (4. A+A, u +=C=VEJA $N=J? (AQ - "=JO HA REOAQN dA H= O?EAJ?A 
v, $N=J? (AQ, Jq 2/2007, EF.9?J., L. 20). 
779 "8?:. 
780 "8?:., u ?DJHE:K?J ;D :U9;C8H; 2009 (w) 9AP: L?I9=JP: R :UJ;9J;H B;I CUJhE:;I :k7CUB?EH7J?ED :K JH7DIFEHJ :; 
BkENOgVD;, O 9ECFH?I B; H;9EKHI 7KN 7g;DJI IJ?CKB7DJI :; BkUHOJhHEFEZVI; ;J JEKJ;I B;I fEHC;I :; JH7DIfKI?ED EK :; 
C7D?FKB7J?ED I7DgK?D; v, ?A dANJEAN LANIAPP=JP d’u UL7BK;9N: B;I L7H?78B;I B?U;I R B7 C7D?FKB7J?ED I7DgK?D; F7H 
Bk?DJ;HCU:?7?H; :; Bk7D7BOI; :; BkU9h7DJ?BBED :; I7Dg :K IFEHJ?f v. 
781 "8?:., u ?DJHE:K?J 9dALQEO: B; 1;H j7DL?;H 2014 (w) 9AP: L?I9=JP: R :UJ;9J;H B;I IJUHEZ:;I 7D78EB?I7DJI 7D:HEgVD;I 
;D:EgVD;I (GK? DkEDJ F7I UJU FHE:K?JI F7H BkEHg7D?IC; :K IFEHJ?f) ;J B;I 7KJH;I 7g;DJI 7D78EB?I7DJI, :EDJ B;I 
CE:KB7J;KHI IUB;9J?fI :;I HU9;FJ;KHI :;I 7D:HEgVD;I v. *A IKdQHA AJ ?=QOA LANIAP dA OKJ ?mPe d’u UL7BK;9N: B;I 
L7H?78B;I B?U;I R B7 FH?I; :; IJUHEZ:;I 7D78EB?I7DJI F7H Bk?DJ;HCU:?7?H; :; Bk7D7BOI; :; BkU9h7DJ?BBED :kKH?D; :K 
IFEHJ?f v. 
782 "8?:., 0QbNEMQA Jq 4 u /QA B=EP H’A+A LKQN deRAHKLLAN HA . A ? v, LNe?EO=JP MQA ?AHQE-?E u REOA à dePA?PAN 
H’=bQO dA B=?PAQNO dA ?NKEOO=J?A, dKJP H’DKNIKJA dA ?NKEOO=J?A v. - 4. AJ?KNA : !. "3"-%,-,, u *A L=OOALKNP 
bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30 ; KQ  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA 
AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., L. 51 : ?AO =QPAQNO PN=EP=JP AJ?KNA dQ IKdQHA AJdK?NEJEAJ =HKNO 
MQ’ =Q?QJA dEOLKOEPEKJ dQ !KdA dQ OLKNP J’AJREO=CA=EP AP JA LNeRKEP AJ?KNA à H’DAQNA =?PQAHHA OKJ EJOPEPQPEKJ ! 
783 Cf. ?8?:. 
784 Cf. JKP=IIAJP : 0=LLKNP =JJ. d’=?P., A$*", 2013, L. 7. 
785 Cf. (.-!. *A.-3 *#, u 2KQP, PKQP, PKQP, PKQP, PKQP ; RKQO O=QNAV PKQP OQN HA OLKNPEB ! *= IEOA AJ LH=?A dQ OQERE 
bEKHKCEMQA dAO OLKNPEBO v, EF.9?J., L. 101. 
786 *KE Jq 2012-348 dQ 12 I=NO 2012 PAJd=JP à B=?EHEPAN H'KNC=JEO=PEKJ dAO I=JEBAOP=PEKJO OLKNPERAO AP ?QHPQNAHHAO, 
J(, 13 I=NO 2012, L. 4522, =NP. 4 à 6. 
787 Cf. ?8?:., =NP. 4. 
788 0=LLKNP =JJ. d’=?P., A$*", 2012, FHU9., L. 13. 
789 Cf. !. OLKNP., =NP. *. 232-22-1 (!Nee L=N *. Jq 2012-348, FHU9., =NP. 6). 
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u LEB;J HUFH;II?f v790. 

 
 "KNeJ=R=JP, H= OEILHA =J=HUOA d’eHeIAJPO bEKHKCEMQAO NA?QAEHHEO OQN HAO =PDHfPAO OKQIEO à 

KbHEC=PEKJ dA HK?=HEO=PEKJ d=JO HA ?=dNA d’QJ ?KJPNmHA ?H=OOEMQA791 R= OA ?KQLHAN à QJA 

=LLNe?E=PEKJ u :;I F7H7CVJH;I F;HJ?D;DJI :7DI 9HAQN: (w) KH?D; EK (w) I7Dg (w) 7KN f?DI :; 

C;JJH; ;D UL?:;D9; B'KJ?B?I7J?ED :'KD; IK8IJ7D9; EK CUJhE:; 9=JPEdKL=CA: ?DJ;H:?J;9O: (w) v792 

L=N H’A+A AP HA !KdA dQ OLKNP. 

 
158. .=N HA bE=EO dQ L=OOALKNP bEKHKCEMQA, HAO =PDHfPAO ?KJ?ANJeO dAREAJJAJP =HKNO AJ MQAHMQA 

OKNPA HAQN u FHEFH; DEHC; ;D LK; :; :UJ;9J;H 9d=JO HAQNO L=N=IfPNAO: :;I L7H?7J?EDI GK? IEDJ 

I?gD; :; :EF7g;, ;J B; 97I U9hU7DJ :; 9HAO: I7D9J?EDD;H :?I9?FB?D7?H;C;DJ v793, ?KIIA EHO 

LKQNNKJP H’gPNA AJ ?=O dA I=JMQAIAJP à HAQNO KbHEC=PEKJO dA HK?=HEO=PEKJ.   

B - L,9 9(4c:0549 d, 2( v052(:054 d,9 3Bc(4093,9 d, c0)2(., ,: 685-02(., d,9 9658:0-9 
 
159. 1=J?PEKJJeO L=N H’AJPNAIEOA dA LNAQRAO EJdENA?PAO dA B=EPO dA dKL=CA, HAO =PDHfPAO IEO AJ 

?=QOA HA OANKJP AJ I=PEfNA dA I=JMQAIAJP à HAQNO KbHEC=PEKJO OQN H= b=OA dA LNAQRAO JKJ-

=J=HUPEMQAO (1), =HKNO MQA HA Ie?=JEOIA dA LNKBEH=CA O’=LLQEA, MQ=JP à HQE, OQN QJA =J=HUOA dA 

HAQNO dKJJeAO bEKHKCEMQAO (2). 

1 - L,9 9(4c:0549 du 3(47u,3,4: (ux 5)20.(:0549 d, 25c(209(:054 
  
160. 1E HA !+A BKJdA AP dePANIEJA H= O=J?PEKJ dA H= REKH=PEKJ dA H= NeCHAIAJP=PEKJ LNKLNA à H= 

CeKHK?=HEO=PEKJ dAO =PDHfPAO794, HA 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO ?KJPNmHAO AP HAO AJMQgPAO 

(1'!#) EdAJPEBEA LNe?EOeIAJP dA OKJ ?mPe à H= BKEO HA ?KJPAJQ dA ?AO KbHEC=PEKJO ?KILHATAO AP H= 

LNK?edQNA ?KJdQEO=JP à H’EJBHE?PEKJ dA OQOLAJOEKJO795. 

  

                                                
790 Cf. !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30. - 
*’=NPE?HA *. 232-22-1 dQ !KdA dQ OLKNP EOOQ dA H= HKE AJ MQAOPEKJ ?KJOPEPQA dKJ?  HA BKJdAIAJP dAO O=J?PEKJO 
eRAJPQAHHAO LNKJKJ?eAO LKQN ?=QOA dA JKJ-NAOLA?P dAO dEOLKOEPEKJO NAH=PERAO =Q u LNKBEH bEKHKCEMQA v dA H’=PDHfPA. 
791 Cf. !. OLKNP, =NP. *. 232-12 =H. 1, ?KJPNmHAO u :?B?g;DJUI F7H B; :?H;9J;KH :K :UF7HJ;C;DJ :;I 9EDJH[B;I v dA 
H’A$*". z 4. LKQN QJ LNAIEAN =LANdQ OQN ?A LKEJP : $.  37, (.-+., +A0+A7-3, ". .-0A!!&'A, $. 0'88-, 
DHE?J :K IFEHJ, 4fIA ed., EF.9?J., LL. 487-488 ; KQ "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, JJq 113-117. 
792 *. Jq 2012-348, FHU9., =NP. 4. - Cf. !. OLKNP, =NP. *. 232-12-1 =H. 1. 
793  .  0'%,-,, u .Ne?EOEKJO NeCHAIAJP=ENAO dQ LNKBEH bEKHKCEMQA. - ". Jq 2013-1317, 27 de?. 2013 z ". Jq 
2013-1318, 27 de?. 2013. - "KL=CA. .NKBEH bEKHKCEMQA. 2N=EPAIAJP =QPKI=PEOe dAO dKJJeAO. .NK?edQNA 
d'eP=bHEOOAIAJP v, EF.9?J., L. 5. - 4. eC=HAIAJP :  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U 
RKEN LHQO ?H=EN ! v, EF.9?J., L. 51. 
794 !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA dA 
HK?=HEO=PEKJ v. 
795 1'!# (2015), .=NPEA 4 u AJJATAO v, AJJATA ' u #TECAJ?AO NAH=PERAO à H= HK?=HEO=PEKJ AJ RANPQ dA H’=NPE?HA 2.4 
dQ !KdA v. 
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 !’AOP =EJOE MQA H= u 9EC8?D7?IED :; JHE?I 93: 9EDJH[B;I C7DGKUI ;J/EK C7DGK;C;DJI R 

B'E8B?g7J?ED :; JH7DIC?II?ED :'?DfEHC7J?EDI IKH B7 BE97B?I7J?ED (w) :; B7 F7HJ :kKD IFEHJ?f 

f7?I7DJ F7HJ?; :kKD gHEKF; 9?8B; (w) v OAN= ?KJOPEPQPEB d’QJA EJBN=?PEKJ =JPEdKL=CA OE AP 

OAQHAIAJP OE HAOdEPO ?KJPNmHAO EJPANREAJJAJP u F;D:7DJ KD; FUH?E:; v796 JKJ LHQO dA u :?N-hK?J 98: 

v797, I=EO dA u :EKP; 912: CE?I v798 ?KJOe?QPEBO. 

 
!AO dEOLKOEPEKJO dKERAJP O’AJPAJdNA ?KIIA dEOPEJCQ=JP H= LD=OA LNK?edQN=HA dQN=JP 

H=MQAHHA OAN= O=J?PEKJJe HA JKJ-NAOLA?P dAO KbHEC=PEKJO dA HK?=HEO=PEKJ AP H= LD=OA NAH=PERA =Q 

de?HAJ?DAIAJP d’QJA LNK?edQNA dEO?ELHEJ=ENA B=EO=JP OQEPA à QJA PNELHA REKH=PEKJ dA ?AO 

dANJEfNAO799. 

 
161. *= deHEbeN=PEKJ dA H’A$*" Jq 54 NA?PEBEeA dAO 12 FQEHHAP AP 18 K?PKbNA 2007800 LNeRKEP HAO 

dEBBeNAJPAO DULKPDfOAO dA I=JMQAIAJPO à HAQNO KbHEC=PEKJO dA HK?=HEO=PEKJ L=N HAO =PDHfPAO 

?KJ?ANJeO KQ u 9?:ECFEHJ;C;DJI ?DJ;H:?JI v801, =HKNO MQ’AHHA dePANIEJA AJ?KNA HAO u 9ED:?J?EDI 

(w) 9dA: 9EDIJ?JKJ?ED :; Bk?DfH79J?ED :; DED-H;IF;9J v802 dAO PATPAO =JPEdKL=CA NeCEOO=JP ?A 

Ie?=JEOIA. 

 
 *= u 9L:HE9U:KH; v803 ?KJdQEO=JP à H’eRAJPQAHHA EJBHE?PEKJ d’QJA O=J?PEKJ AOP AJ?KNA 

LNe?EOeA L=N QJ JKQRA=Q dK?QIAJP dA ?APPA J=PQNA u FEHJ7DJ CE:7B?JUI :; g;IJ?ED :; 

                                                
796 !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA dA 
HK?=HEO=PEKJ v. 
797 !+A (2009), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA dA 
HK?=HEO=PEKJ v. 
798 !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA dA 
HK?=HEO=PEKJ v. - !APPA IAOQNA dA B=RAQN LKQN HAO OLKNPEBO OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ AOP EJOPEPQeA =QT BEJO 
dA ?KJPNAb=H=J?AN H’EJOPEPQPEKJ =Q OAEJ dQ !+A dA JKIbNAQOAO dEOLKOEPEKJO NAJBKNd=JP H= NeLNAOOEKJ dQ dKL=CA (Cf. 
+. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8). 
799 'H ATEOPA PKQPABKEO dAQT DULKPDfOAO L=NPE?QHEfNAO AJREO=CeAO =QL=N=R=JP d=JO QJ ?KIIAJP=ENA dQ !+A (Cf. 
!+A (2009), u !KIIAJP=ENA OQN H’=NPE?HA =NP. 2.4 v) AP MQE HA OKJP deOKNI=EO d=JO HA 1'!# (Cf. 1'!# (2015), .=NPEA 
4 u AJJATAO v, AJJATA ' u #TECAJ?AO NAH=PERAO à H= HK?=HEO=PEKJ AJ RANPQ dA H’=NPE?HA 2.4 dQ !KdA v, u !KIIAJP=ENA 
OQN H’=NPE?HA '.1.2 v), B=EO=JP AJ MQAHMQA OKNPA OA NAFKEJdNA HAO dAQT LD=OAO LNe?EPeAO AP =EJOE ?KJPNEbQAN à QJA 
=PPeJQ=PEKJ dA H= dEOPEJ?PEKJ PATPQAHHA. #J =LLHE?=PEKJ dA ?A OP=Jd=Nd AJ ABBAP, u 9b:?;D GKkKD I;KB C7DGK;C;DJ 7KN 
E8B?g7J?EDI ;D C7J?VH; :; BE97B?I7J?ED Dk;DJH7YD; F7I :; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; 7KN J;HC;I :; Bk7HJ?9B; 
2.4 :K CE:;, ?B FEKHH7?J, I;BED B;I f7?JI, ;DJH7YD;H KD; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; 7KN J;HC;I :; Bk7HJ?9B; 2.3 
:K CE:; (I; IEKIJH7?H; R KD FHUBVL;C;DJ :kU9h7DJ?BBED) ;J/EK :; Bk7HJ?9B; 2.5 :K CE:; (f7BI?f?97J?ED EK J;DJ7J?L; :; 
f7BI?f?97J?ED :; 9EDJH[B; :K :EF7g;) v ("8?:. z 4. ?8?:., LP. 3.4). 
800 AU=JP B=EP H’KbFAP dA IQHPELHAO ?D=JCAIAJPO : 9f. "eHEbeN=PEKJ, A$*", dQ 3 de?AIbNA 2014, Jq 2014-145, 
FHU9., EJPANRAJQA =R=JP IgIA MQA HAO dEOLKOEPEKJO JKQRAHHAO dQ !+A 2015 JA OKEAJP PN=JOLKOeAO AJ dNKEP EJPANJA ; 
AP "eHEbeN=PEKJ, A$*", dQ 16 de?AIbNA 2015, Jq 2015-136 (30, FHU9. 
801 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 100. 
802 "8?:., Jq 101. 
803 "8?:. 
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C7DGK;C;DJI FHUIKCUI 7KN E8B?g7J?EDI :; BE97B?I7J?ED :;I IFEHJ?fI f7?I7DJ BkE8j;J :; 9EDJH[B;I 

?D:?L?:K7B?IUI v804. 

 
162. *= LNAIEfNA dA ?AO deHEbeN=PEKJO AJREO=CA =EJOE H= O=J?PEKJ OQN QJ LH=J =dIEJEOPN=PEB dA 

PNKEO (3) PULAO dA ?KILKNPAIAJPO805 u 9EDI?:UHUI 9ECC; :;I C7DGK;C;DJI R B'E8B?g7J?ED :; 

BE97B?I7J?ED v806, HAO dAQT LNAIEfNAO ?KJOPEPQ=JP OAHKJ HAO PANIAO QPEHEOeO L=N HA !+A dAO u 

C7DGK;C;DJI R B'E8B?g7J?ED :; JH7DIC?II?ED :'?DfEHC7J?EDI IKH B7 BE97B?I7J?ED v, AP H= dANJEfNA 

dAR=JP gPNA ?KJOEdeNeA ?KIIA QJ u 9EDJH[B; C7DGKU v807. 

 
 #J ?A MQE ?KJ?ANJA H= LNAIEfNA dA ?AO DULKPDfOAO, OKJP ?KJ?ANJeAO P=JP u B7 DED-

JH7DIC?II?ED R Bk(w) 9A$*": 9L=N HAO OKEJO dAO =PDHfPAO KbHECeO: :;I ?DfEHC7J?EDI :; 

BE97B?I7J?ED H;GK?I;I, :7DI B; :UB7? FHULK v à ?AP ABBAP808, MQA HAQN PN=JOIEOOEKJ deBA?PQAQOA, OKEP 

LHQO LNe?EOeIAJP, u B7 JH7DIC?II?ED v à ?APPA dANJEfNA u :'?DfEHC7J?EDI ?DIKff?I7CC;DJ FHU9?I;I 

;J 79JK7B?IU;I FEKH F;HC;JJH; B7 HU7B?I7J?ED :; 9EDJH[B;I ?D:?L?:K7B?IUI (w) F;D:7DJ B; 9HUD;7K 

hEH7?H; :kKD; h;KH; :Uf?D? v L=N AQT809. 

 
"=JO HA OA?KJd ?=O, ?AO IgIAO OLKNPEBO ?KJPNAREAJdNKJP à HAQN KbHEC=PEKJ dA HK?=HEO=PEKJ 

AJ ?=O d’u 78I;D9; (w) :KH7DJ (w) 9QJ: 9HUD;7K 9EdAJPEMQA: (w) R Bk7:H;II; EK IKH B; B?;K 

?D:?GKU v L=N HAQNO OKEJO AJ RQA dA LKQRKEN gPNA ?KJPNmHeO810. 

 

                                                
804 "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, .KNP=JP IKd=HEPeO dA CAOPEKJ dAO I=JMQAIAJPO LNeOQIeO 
=QT KbHEC=PEKJO dA HK?=HEO=PEKJ dAO OLKNPEBO B=EO=JP H’KbFAP dA ?KJPNmHAO EJdEREdQ=HEOeO, J(, Jq 0297, 23 de?AIbNA 
2009, L. 100. - !APPA deHEbeN=PEKJ AOP AJ?KNA IKdEBEeA AJ 2011 AP BEJ 2015 : 9f. "eHEbeN=PEKJ, A$*", dQ 12 I=E 
2011, Jq 173, +KdEBE=JP H= deHEbeN=PEKJ Jq 138 dQ 5 JKRAIbNA 2009, LKNP=JP IKd=HEPeO dA CAOPEKJ dAO I=JMQAIAJPO 
LNeOQIeO =QT KbHEC=PEKJO dA HK?=HEO=PEKJ dAO OLKNPEBO B=EO=JP H’KbFAP dA ?KJPNmHAO EJdEREdQ=HEOeO J(, Jq 0128, 2 FQEJ 
2011, L. 60 ; AP "eHEbeN=PEKJ, A$*", dQ 16 de?AIbNA 2015, Jq 2015-136 (30, FHU9. 
805 "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 9. 
806 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 100. 
807 !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA dA 
HK?=HEO=PEKJ v. - 4. AJ ?A OAJO : 0=LLKNP =JJ. d’=?P., A$*", 2014, L. 48 ; AP "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 
18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 11 AP 12. 
808 "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 9. z 4. ?8?:., =NP. 2 =H. 2, AJ 
=LLHE?=PEKJ dQMQAH : u 9H:;I ?DfEHC7J?EDI 9AJ MQAOPEKJ: :E?L;DJ WJH; JH7DIC?I;I R BkAg;D9; FEKH 9h7GK; JH?C;IJH; 
9?L?B 7K FBKI J7H: B; 15 :K CE?I FHU9U:7DJ B;:?J JH?C;IJH; v. 
809 "8?:. - Cf. !. OLKNP, =NP. *. 232-5 ', =H. 2, 3q. 
810 "8?:. - Cf. dKNeJ=R=JP : Cf. 1'!# (2015), .=NPEA 4 u AJJATAO v, AJJATA ' u #TECAJ?AO NAH=PERAO à H= HK?=HEO=PEKJ 
AJ RANPQ dA H’=NPE?HA 2.4 dQ !KdA v, LP. 1.2. 
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163. *= LNK?edQNA dA PN=EPAIAJP dA ?AO dEBBeNAJPO I=JMQAIAJPO =QT KbHEC=PEKJO dA 

HK?=HEO=PEKJ811 B=EP EJPANRAJEN, KQPNA HAO u FHUB;L;KHI v =OOANIAJPeO dA H’A$*"812, AP d=JO HA 

NAOLA?P dQ LNEJ?ELA dA OeL=N=PEKJ dAO BKJ?PEKJO d’EJOPNQ?PEKJ AP dA FQCAIAJP,  P=JP OKJ 

u :UF7HJ;C;DJ :;I 9EDJH[B;I v813 AP O= u I;9J?ED jKH?:?GK; v814 ?D=NCeO dA H= LNAIEfNA dA ?AO 

IEOOEKJO, MQA H’QJ dA OAO KNC=JAO EJPANJAO L=NPE?QHEANO, HA u 9EC?JU :k;NF;HJI FEKH B7 

BE97B?I7J?ED v815, OLe?EBEMQAIAJP EJOPEPQe AJ RQA dA ?KJOP=PAN H’eRAJPQAHHA ATEOPAJ?A dA 

?KILKNPAIAJPO LNKDEbeO. 

 
 -NIE HA LNAIEAN ?KJOP=P d’QJ LNAIEAN I=JMQAIAJP MQE AOP JKNI=HAIAJP AT?QOe816, AP 

DKNO u 9?H9EDIJ7D9;I ;N9;FJ?EDD;BB;I v817, ?D=?QJ d’AQT OAN= O=J?PEKJJe L=N H’EJBHE?PEKJ d’QJ 

u 7L;HJ?II;C;DJ v 818 LNEO L=N HA ?KIEPe LNe?EPe819 AP JKPEBEe820 =QT =PDHfPAO ?KJPNARAJ=JPO L=N HAO 

OKEJO dQ u :UF7HJ;C;DJ :;I 9EDJH[B;I v dA H’A$*"821. 

 
164. 2KQO LAQRAJP ?ALAJd=JP gPNA ?KJPAOPeO L=N RKEA dA NA?KQNO u gH79?;KN v LKNPeO dAR=JP 

HAdEP ?KIEPe822 MQE dARN= OA de?EdAN823 u :7DI KD :UB7? :; L?DgJ ;J KD jEKHI 921: R 9ECFJ;H :; B7 

                                                
811 Cf. LKQN d’=QPNAO dAO?NELPEBO dA H= LNK?edQNA AJ MQAOPEKJ : "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 
101 ; AP  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., LL. 47-48. 
812 !D=NCeO dA OA NAJdNA ?DAV HAO =PDHfPAO ?KJ?ANJeO AJ RQA dA NA?QAEHHEN OQN AQT HAO e?D=JPEHHKJO dA ?KJPNmHA dQ 
dKL=CA : 9f. "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 9 =H. 1 AP 11 =H. 1. z 
4. !. OLKNP, =NP. *. 232-11 ; ?8?:., *.  232-13-2 =H. 1, 1q AP 2q ; AP ?8?:., 0. 232-68 O. 
813 "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 1, LNe?EO=JP MQA ?APPA KLeN=PEKJ AOP ABBA?PQeA 
u IEKI B7 H;IFEDI78?B?JU :9A: 9OKJ: :?H;9J;KH v. - 4. !. OLKNP, =NP. *. 232-12 =H. 1. 
814 "8?:., à H=MQAHHA HA u :EII?;H v dA H’=PDHfPA IEO AJ ?=QOA u ;IJ JH7DIC?I (w) FEKH 7L?I :; :HE?J v. 
815 "8?:., =NP. 4 AP 5.  
816 Cf. "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 12 =H. 2 (4. eC=HAIAJP :  . 
 0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., L. 48 ; KQ 0=LLKNP =JJ. 
d’=?P., A$*", 2014, FHU9., L. 48). - AEJOE, dQN=JP H’=JJeA 2014, u 125 H7FF;BI v dA ?A PULA KJP LQ gPNA JKPEBEeO à 
dAO =PDHfPAO (0=LLKNP =JJ. d’=?P., A$*", 2014, FHU9., L. 48). 
817 "8?:., =NP. 1, =H. 3. - AQ ?KQNO dA H’=JJeA 2014 L=N ATAILHA, HA ?KIEPe d’ATLANPO LKQN H= HK?=HEO=PEKJ u 7 UJU 
7C;DU; R H;9ECC7D:;H Bk7DDKB7J?ED :k(w) 9QJ: 7L;HJ?II;C;DJ :7DI 4 7ff7?H;I v (0=LLKNP =JJ. d’=?P., A$*", 
2014, FHU9., L. 48). 
818 "8?:., =NP. 10 =H. 1. 
819 "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 4.. 
820 Cf. "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 10 =H. 1 AP 2 : OQN H= BKNIA, 
O= JKPEBE?=PEKJ AOP ABBA?PQeA u F7H B;JJH; H;9ECC7D:U; 7L;9 :;C7D:; :k7L?I :; HU9;FJ?ED 9*0A0: v (=H. 1), =HKNO 
MQA u 9H:7 :7J; v dA ?AHHA-?E u ;IJ 9;BB; GK? f?gKH; IKH Bk799KIU :; HU9;FJ?ED I?gDU F7H B; IFEHJ?f v =RANPE (=H. 2). 
821 "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 2.   
822 "8?:., =NP. 5. - "A PAHO NA?KQNO eP=JP L=N deBEJEPEKJ LKNPeO dAR=JP H’=QPKNEPe MQE = LNEO H’=?PA ?KJPAOPe, EH OAIbHAN=EP 
dKJ? MQA HAO =REO dQ ?KIEPe d’ATLANPO LKQN H= HK?=HEO=PEKJ NAJBANIAJP bEAJ H= de?EOEKJ BEJ=HA d’=RANPEOOAIAJP 
JKPEBEeA =QT =PDHfPAO ?KJPNARAJ=JPO L=N HAO OKEJO dQ deL=NPAIAJP dAO ?KJPNmHAO, N=EOKJ LKQN H=MQAHHA H= dEOPEJ?PEKJ 
LNKLKOeA L=N H= deHEbeN=PEKJ Jq 138 dA H’A$*" AJPNA ?AO u 7L?I v ("8?:., =NP. 4), MQA OANKJO MQ=HEBEeO dA u OEILHAO v 
à O= HA?PQNA (#P OAHKJ H= PANIEJKHKCEA QPEHEOeA AJ dNKEP =dIEJEOPN=PEB) =HKNO IgIA MQ’EHO dKERAJP gPNA KbHEC=PKENAIAJP 
JKPEBEeO =QT =PDHfPAO, AP HAO DULKPDfOAO d’ u =REO ?KJBKNIAO v MQA LNeRKEP ?APPA deHEbeN=PEKJ ("8?:., =NP. 5 AP 6) OAIbHA 
LAQ ?KILNeDAJOEbHA. 
823 AQ?QJ deH=E dA NA?KQNO L=N HAO OLKNPEBO ?KJPNA ?AO =RANPEOOAIAJPO J’AOP ?ALAJd=JP LNeRQ L=N HAO PATPAO. 2KQP 
FQOPA AOP-EH LNeRQ QJEMQAIAJP AJ u 9; GK? 9ED9;HD; B;I C7DGK;C;DJI 7ffUH;DJI R B7 DED JH7DIC?II?ED 9L=N AQT: :;I 
?DfEHC7J?EDI H;GK?I;I EK R B;KH 97H79JVH; ?DIKff?I7DJ FEKH :?B?g;DJ;H 9d:;I 9EDJH[B;I ?D:?L?:K7B?IUI (w) 9MQ’: KD 
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HU9;FJ?ED :; B7 H;GKWJ; v 824 dA H’=PDHfPA825. 

 
 1AQHAIAJP, ?KJOPEPQ=JP dAO =?PAO =dIEJEOPN=PEBO LNeOAJP=JP H= J=PQNA dA OEILHAO =?PAO 

LNeL=N=PKENAO, LNEO OeL=NeIAJP, ?AO dANJEANO JA OKJP OQO?ALPEbHAO d’=Q?QJ NA?KQNO L=N-dAR=JP HAO 

FQNEdE?PEKJO =dIEJEOPN=PERAO, MQA ?A OKEP =Q BKJd, KQ = BKNPEKNE OAHKJ HAO LNK?edQNAO dA NeBeNe826. 

 
165. !A J’AOP AJ ABBAP, ?KJBKNIeIAJP =Q !+A827, MQA OQEPA à u B7 DEJ?f?97J?ED 9=QT =PDHfPAO 

?KJ?ANJeO: :kKD JHE?I?VC; C7DGK;C;DJ v828 à HAQNO KbHEC=PEKJO dA HK?=HEO=PEKJ u :KH7DJ KD; 

FUH?E:; :; :EKP; 912: CE?I v829 L=N HA u :UF7HJ;C;DJ :;I 9EDJH[B;I v830 dA H’A$*", AP =LNfO 

PN=JOIEOOEKJO dA HAQNO dKOOEANO =QT BedeN=PEKJO J=PEKJ=HAO dKJP EHO deLAJdAJP MQA ?AO RKEAO dA 

NA?KQNO B=?A à QJ FQCA LQbHE? HAQNO OANKJP KQRANPAO ?KJPNA HAO de?EOEKJO BedeN=HAO831.   

 
166. x ?KILPAN dA ?A PNKEOEfIA I=JMQAIAJP =QT KbHEC=PEKJO dA HK?=HEO=PEKJ, AP à H= ?KJdEPEKJ 

                                                
DEKL;B 7L;HJ?II;C;DJ F9KQNN=: 9HAQN: WJH; DEJ?f?U (w) Ik?B9O: Dk(w) 9KJP: F7I I7J?If7?J R (w) 9HAQNO: E8B?g7J?EDI 
:k?DfEHC7J?ED :7DI KD :UB7? :; 7 jEKHI EKLH78B;I R 9ECFJ;H :; B7 DEJ?f?97J?ED :K FHU9U:;DJ 7L;HJ?II;C;DJ v (Cf. 
"eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 12 =H. 1). 
824 "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 5. - AEJOE, =Q ?KQNO dA H’=JJeA 2014, PNAEVA (13) 
LNK?edQNAO dA ?A PULA BQNAJP IEOAO AJ yQRNA, AP OAQHAIAJP MQ=PNA (4) d’AJPNA AHHAO =bKQPENAJP =RA? OQ??fO, (Cf. 
0=LLKNP =JJ. d’=?P., A$*", 2014, FHU9., L. 48). - !A PNfO B=EbHA JKIbNA dA NA?KQNO PN=dQEP QJA PAJd=J?A LN=PEMQA 
RKQH=JP u GK; B;I IFEHJ?fI 7JJ;D:;DJ 8?;D IEKL;DJ B; JHE?I?VC; 7L;HJ?II;C;DJ FEKH 9EDJ;IJ;H B;I 9?H9EDIJ7D9;I :; 
9h7GK; 7L;HJ?II;C;DJ e, 7BEHI GKkd ?B I;H7?J 7K 9EDJH7?H; FHUfUH78B; (w) 9MQ’EHO:  f79OOAJP: L7BE?H (w) 9HAQNO: 
7HgKC;DJI i7K 97I F7H 97Ij, FBKJ[J GK; :; 9EDJ;IJ;H, KD; fE?I B7 FHE9U:KH; :; I7D9J?ED ;D9B;D9hU;, B; FH;C?;H EK 
B; I;9ED: 7L;HJ?II;C;DJ v. ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 101). 
825 *A deH=E LNeRQ AOP d’QJA dQNeA EdAJPEMQA =Q LNe?edAJP, I=EO =RA? LKQN LKEJP dA deL=NP u B7 I7?I?D; v dQ ?KIEPe 
AJ ?=QOA, QJA LNK?edQNA OLe?EBEMQA B=EO=JP EJPANRAJEN QJ JKQRAH =?PAQN AJ H= LANOKJJA dQ u I;9HUJ7?H; gUDUH7B :; 
Bk7g;D9; v ("8?:., =NP. 6) eP=JP AJREO=CeA L=N HAO PATPAO u ;D 97I :; :EKJ; IUH?;KN IKH Bk;N?IJ;D9; :kKD C7DGK;C;DJ, 
C7JUH?7B?IU F7H :;I 7L?I :?L;Hg;DJI :K :UF7HJ;C;DJ :;I 9EDJH[B;I ;J :; B7 I;9J?ED jKH?:?GK; v, PKQO dAQT ?D=NCeO 
dA H’EJOPNQ?PEKJ dAO dKOOEANO NAH=PEBO =QT ?KJPN=RAJPEKJO LNeOQIeAO =QT KbHEC=PEKJO dA HK?=HEO=PEKJ dAO OLKNPEBO 
("eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 6). "=JO ?AO ?=O, HA ?KIEPe d’ATLANPO LKQN H= 
HK?=HEO=PEKJ u H;D: v =HKNO u KD 7L?I 9EDfEHC; v (Cf. ?8?:.) AP L=N OQEPA NALNEO O=JO =Q?QJ dKQPA LKOOEbHA, O’EH 
?KJOEdfNA ?A I=JMQAIAJP ?KIIA eP=JP u =ReNe v, d=JO QJ =?PA JKPEBEe L=N HA deL=NPAIAJP dAO ?KJPNmHAO dA H’A$*" 
à H’=PDHfPA ?KJ?ANJe. 
826 4. "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 101. 
827 Cf. !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 4 u +=JMQAIAJPO =QT KbHEC=PEKJO AJ I=PEfNA 
dA HK?=HEO=PEKJ v. z 4. AJ?KNA LKQN OKJ =LLHE?=PEKJ : Cf. 1'!# (2015), .=NPEA 4 u AJJATAO v, AJJATA ' u #TECAJ?AO 
NAH=PERAO à H= HK?=HEO=PEKJ AJ RANPQ dA H’=NPE?HA 2.4 dQ !KdA v, LP. 1.2. 
828 "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 3. - 4. eC=HAIAJP : "eHEbeN=PEKJ, A$*", dAO 12 
FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 13. - AQ PEPNA dA H’=JJeA 2014, PNKEO (3) u JHE?I?VC;I 
7L;HJ?II;C;DJI EDJ (w) 9ePe: ?DfB?gUI FEKH I7D9J?EDD;H KD; 78I;D9; :; JH7DIC?II?ED :;I ?DfEHC7J?EDI :; 
BE97B?I7J?ED EK KD; JH7DIC?II?ED :kUBUC;DJI ?DIKff?I7CC;DJ FHU9?I EK 79JK7B?IUI v (0=LLKNP =JJ. d’=?P., A$*", 
2014, FHU9., L. 48) MQE KJP ?KJdQEP à H’EJBHE?PEKJ d’QJA PNELHA O=J?PEKJ (Cf. ?8?:., L. 89). *AO OAQHO u ?KJPNmHAO 
I=JMQeO v LKQN ?APPA IgIA =JJeA OKJP =Q JKIbNA dA ?AJP PNAJPA-PNKEO (133) (Cf. ?8?:., L. 48) =HKNO MQA u 34 
FH;C?;HI 7L;HJ?II;C;DJI v AP u 14 :;KN?VC;I 7L;HJ?II;C;DJI v KJP AJ?KNA LQ gPNA JKPEBEeO : 9f. ?8?:.). 
829 Cf. "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 3 (+KdEBEe LKQN ?=QOA dA PN=JOLKOEPEKJ dAO 
dEOLKOEPEKJO LANPEJAJPAO dQ !+A L=N : "eHEbeN=PEKJ, A$*", dQ 16 de?AIbNA 2015, Jq 2015-136 (30, FHU9. =NP. 2). 
- 4. eC=HAIAJP : "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 13 (+KdEBEe LKQN 
H= IgIA N=EOKJ L=N : "eHEbeN=PEKJ, A$*", dQ 3 de?AIbNA 2014, Jq 2014-145, FHU9., =NP. 1). 
830 Cf. ?8?:. 
831 Cf. ?8?:., AP "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 13. 
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MQ’EH =EP ePe ?KJPAOPe O=JO OQ??fO L=N HAO OKEJO dA H’=PDHfPA ?KJ?ANJe, HAO eHeIAJPO ?KJOPEPQPEBO dA 

H’EJBN=?PEKJ =Q dEOLKOEPEB dA HK?=HEO=PEKJ OKJP =HKNO NeQJEO. 

 
 u 9.:HUIKCU v =RKEN AJBNAEJP ?A dEOLKOEPEB832, H’=PDHfPA IEO AJ ?=QOA OAN= O=J?PEKJJe 

dEO?ELHEJ=ENAIAJP OAHKJ HAO ?=O L=N O= BedeN=PEKJ KQ H’A$*"833, KNC=JEOIA MQE AJ PKQPA 

DULKPDfOA RKJP HA de?DKEN dA OAO PEPNAO eRAJPQAHO =R=JP d’EJR=HEdAN OAO NeOQHP=PO OLKNPEBO834 LQEO 

eRAJPQAHHAIAJP HA O=J?PEKJJAN BEJ=J?EfNAIAJP. 

 
167. 1E dAO O=J?PEKJO dA IgIA J=PQNA LKQNNKJP gPNA LNKJKJ?eAO à H= OQEPA d’QJA 

Ie?KJJ=EOO=J?A L=N HAO =PDHfPAO MQE U OKJP OKQIEO dAO dEOLKOEPEKJO NAH=PERAO =Q LNKBEH=CA 

bEKHKCEMQA, H= LNK?edQNA OQEREA à ?APPA BEJ AOP d’QJ dACNe dA ?KILHATEPe AJ?KNA LHQO eHARe MQ’AJ 

I=PEfNA dA HK?=HEO=PEKJ.  

2 - L,9 9(4c:0549 du 454-8,96,c: d,9 8C.2,9 8,2(:0v,9 (u 685-02(., 
 

168. #JPeNEJe d=JO OKJ LNEJ?ELA L=N H’A+A835 HA Ie?=JEOIA dQ .=OOALKNP bEKHKCEMQA dA 

H’=PDHfPA =HH=EP L=N H= OQEPA gPNA u L7B?:9e: v FQNEdEMQAIAJP L=N HA 2NEbQJ=H =NbEPN=H dQ OLKNP836, 

JKP=IIAJP AJ OAO =OLA?PO LNK?edQN=QT, =R=JP d’gPNA IEOA AJ yQRNA OQN JKPNA PANNEPKENA.  

 

                                                
832 Cf. "eHEbeN=PEKJ, A$*", dQ 5 JKRAIbNA 2009, Jq 138, FHU9., =NP. 3. - !APPA BKNIQHA OAIbHA OECJEBEAN MQ’à 
H’EJOP=N dA H’EJBN=?PEKJ ?H=OOEMQA =JPEdKL=CA B=EO=JP OQEPA à H= de?KQRANPA dA LNKdQEPO EJPANdEPO d=JO H’KNC=JEOIA 
d’QJ =PDHfPA (Cf. !. OLKNP, =NP. *. 232-9), EH AOP MQAOPEKJ d’QJA JKQRAHHA EJBN=?PEKJ u KbFA?PERA v.  
833 Cf. !. OLKNP, =NP. *. 232-17 '', NAJRKU=JP =QT u 7HJ?9B;I %. 232-21 R %. 232-23 v dQ IgIA ?KdA. 
834 AQ JERA=Q LNK?edQN=H, HA u :EII?;H 9dA H’=PDHfPA MQE O’AOP RQ JKPEBEe QJ PNKEOEfIA =RANPEOOAIAJP: ;IJ JH7DIC?I 
F7H B; :UF7HJ;C;DJ :;I 9EDJH[B;I R B7 I;9J?ED jKH?:?GK;, GK? Bk;DH;g?IJH; ;D J7DJ GKk?DfH79J?ED FHUIKCU; 7KN 
E8B?g7J?EDI :; BE97B?I7J?ED ;J ;D ?DfEHC; B7 fU:UH7J?ED 9ED9;HDU;, 9ECFUJ;DJ; FEKH IJ7JK;H v OQN OKJ ?=O ("8?:. ; 4. 
eC=HAIAJP : "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 NA?PEBEeA, FHU9., =NP. 13). 
835 Cf. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, 4ANOEKJ 2.1, FHU9., 
.=NPEA 1 u 'JPNKdQ?PEKJ, dEOLKOEPEKJO AP deBEJEPEKJO v, =NP. 1.0 u 'JPNKdQ?PEKJ AP LKNPeA v, =H. 7. - 4.  !. "3"-%,-,, 
u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30. 
836 "QN=JP H’=JJeA 2010 : 9f.  A+A, u *’A+A O=PEOB=EPA dAO de?EOEKJO dQ 2A1 MQE NA?KJJ=iP H= R=HEdEPe dQ 
.=OOALKNP bEKHKCEMQA dA H’APDHfPA v, ,KQRAHHAO, 9 I=NO 2011 (4. 2A1, =BB. 2010/A/2178, .. !=Q??DEKHE ?/ !-,' 
AP 3!', OAJPAJ?A dQ 8 I=NO 2011, LQbH. 'JPANJAP ). - 4. JKP=IIAJP : !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : 
dA H= dePA?PEKJ dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30. 
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3JA LNK?edQNA BKNP ?KILHATA BQP =HKNO EJOPEPQeA837 AJ RQA dA ?KJBKJdNA HAO =PDHfPAO dKJP 

HAO u L7B;KHI v ?KJPAJQAO d=JO HAO . A OAN=EAJP MQ=HEBEeAO d’u 7JOF?GK;I v KQ =JKNI=HAO, B=EO=JP 

EJPANRAJEN QJ JKIbNA EILKNP=JP dA LNKP=CKJEOPAO =Q OAEJ dA H’A$*"838.   

 
ALNfO MQA HAO dKJJeAO NA?QAEHHEAO OQN HAO OLKNPEBO JA OKEAJP PN=EPeAO L=N H’ u 93:D?JU :; 

g;IJ?ED :K FHEf?B 8?EBEg?GK; :K IFEHJ?f v839 AJ RQA d’gPNA EJPANLNePeAO NAOLA?PERAIAJP L=N HA 

u 9!:EDI;?BB;H I9?;DJ?f?GK; v840 KQ HA u 9":?H;9J;KH :K :UF7HJ;C;DJ :;I 7D7BOI;I v841 OAHKJ HA 

IKdQHA ?KJ?ANJe842, ?AO dANJEfNAO ?KJdQEOAJP à H’EJBHE?PEKJ d’QJA eRAJPQAHHA O=J?PEKJ 

dEO?ELHEJ=ENA, OE HAO NeOQHP=PO KbPAJQO u ?D:?GK;DJ B'KJ?B?I7J?ED :'KD; IK8IJ7D9; EK CUJhE:; 

?DJ;H:?J; v OAHKJ HA u 9!:EC?JU :k;NF;HJI v843 LKQN HA LNKBEH bEKHKCEMQA, =HKNO H’=PDHfPA ?KJ?ANJe 

OAN= L=OOEbHA dA O=J?PEKJO dEO?ELHEJ=ENAO d=JO HAO ?KJdEPEKJO dQ dNKEP ?KIIQJ844. 

 
169. 3J =PDHfPA JA LAQP gPNA O=J?PEKJJe à H= OQEPA dA H’=J=HUOA dAO dKJJeAO ?KJPAJQAO d=JO 

OKJ L=OOALKNP bEKHKCEMQA, =LNfO PN=EPAIAJP AP EJPANLNeP=PEKJ dAO NeOQHP=PO ?KJPAJQO d=JO ?A 

dK?QIAJP dA I=JEfNA à LNeOANRAN OKJ =JKJUI=P845, MQ’=Q PANIA d’QJA LNK?edQNA deOKNI=EO 

LH=?eA OKQO HA FKQC dQ !KIEPe d’ATLANPO LKQN HA LNKBEH bEKHKCEMQA dA H’A$*"846. 

                                                
837 .=N H’AJPNAIEOA d’QJ JKQRA=Q L=N=CN=LDA NAH=PEB à H’u 9e:J78B?II;C;DJ :K FHEf?B 8?EBEg?GK; :;I IFEHJ?fI ;DJH7DJ 
:7DI B; 9h7CF :; Bk7HJ?9B; %. 232-15 v EJPeCNe =Q OAEJ dQ !KdA dQ OLKNP. -  4. ".  Jq 2013-1318, FHU9., =NP. 2, ?Ne=JP 
d=JO ?A ?=dNA HAO =NP. 0. 232-67-1 à 15 dQ !KdA dQ OLKNP (Cf.  .  0'%,-,, u .Ne?EOEKJO NeCHAIAJP=ENAO dQ LNKBEH 
bEKHKCEMQA. - ". Jq 2013-1317, 27 de?. 2013 z ". Jq 2013-1318, 27 de?. 2013. - "KL=CA. .NKBEH bEKHKCEMQA. 
2N=EPAIAJP =QPKI=PEOe dAO dKJJeAO. .NK?edQNA d'eP=bHEOOAIAJP v, EF.9?J., L. 5 ; KQ .. 0-!'.-,, u x H= 3JA - 
"KL=CA - *A LNKBEH bEKHKCEMQA deOKNI=EO =LLHE?=bHA v, JKH?IFEHJ Jq138, 2014, L. 6). - 4. AJOQEPA, IKdEBE=JP HAO 
dEOLKOEPEKJO LNe?edAJPAO, LNEJ?EL=HAIAJP AJ RQA d’U EJPeCNAN dAO =NPE?HAO NAH=PEBO =Q LNKBEH OPeNKjdEAJ dAO =PDHfPAO : 
". Jq 2015-645, FHU9., =NP. 1 à 5 (Cf. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *A LNKBEH bEKHKCEMQA dAO OLKNPEBO 
deOKNIe dKPe d’QJ IKdQHA OPeNKjdEAJ v, 12 FQEJ 2015 (A. 0#,A0"). 
838 Cf. ?8?:., =NP. 0. 232-67-9-1 =H. 2 9+KdQHA DeI=PKHKCEMQA: ; AP ?8?:., =NP. 0. 232-67-9-2 =H. 2 9+KdQHA 
OPeNKjdEAJ:. 
839 Cf. !. OLKNP, =NP. 0. 232-67-9. z !AO dKJJeAO OKJP =QL=N=R=JP u H7FFHE9h9eAO: v LKQN gPNA u ?DJ;HFHUJ9eAO: v, 
JKNI=HAIAJP, L=N HA u 9?:EDI;?BB;H I9?;DJ?f?GK; v dA H’A$*" ; AP OQbOEdE=ENAIAJP L=N HA u 9.:HUI?:;DJ :K 
9EC?JU :kEH?;DJ7J?ED I9?;DJ?f?GK; v dA ?APPA dANJEfNA (Cf. ?8?:., =NP. 0. 232-41-6). 
840 Cf. ?8?:., =NP. 0. 232-67-9-1 =H. 2 9+KdQHA DeI=PKHKCEMQA:. 
841 Cf. ?8?:., =NP. 0. 232-67-9-2 =H. 2 9+KdQHA OPeNKjdEAJ:. 
842 0AOLA?PERAIAJP L=N HA !KJOAEHHAN O?EAJPEBEMQA 9+KdQHA DeI=PKHKCEMQA ; 9f. !. OLKNP, =NP. 0. 232-67-9-1 =H. 2: AP 
HA "ENA?PAQN dQ deL=NPAIAJP dAO =J=HUOAO 9+KdQHA OPeNKjdEAJ ; 9f. ?8?:., =NP. 0. 232-67-9-2 =H. 2: dA H’A$*".  
843 Cf. ?8?:., =NP. *. 232-22-1 =H. 1 AP 2. - 4. eC=HAIAJP, ?8?:., =NP. 0. 232-67-10 O. 
844 Cf. ?8?:., =H. 2. 
845 #HHA-IgIA dAOPEJ=P=ENA u IEKI KD; fEHC; 7DEDOC; v dA H’AJOAIbHA u :;I HUIKBJ7JI :;I 7D7BOI;I KH?D7?H;I EK 
I7DgK?D;I v dAOPEJeO à H’eP=bHEOOAIAJP dQ LNKBEH bEKHKCEMQA dAO OLKNPEBO OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ (Cf. !. 
OLKNP, =NP. 0. 232-67-8),  H’3JEPe dA CAOPEKJ dQ LNKBEH bEKHKCEMQA dQ OLKNPEB  AOP u g7H7DJ9A: v dA u Bk7DEDOC7J v dA 
?AO =PDHfPAO à ?KILPAN dA O= O=EOEJA FQOMQ’à H= de?EOEKJ deBEJEPERA dQ !KIEPe d’ATLANPO LKQN HA LNKBEH bEKHKCEMQA 
?KJ?HQ=JP à H’AJC=CAIAJP eRAJPQAH d’QJA LNK?edQNA à HAQN AJ?KJPNA (Cf. "eHEbeN=PEKJ, A$*", dQ 9 F=JREAN 2014, 
Jq 2014-3, .KNP=JP ?Ne=PEKJ d’QJA QJEPe dA CAOPEKJ dQ LNKBEH bEKHKCEMQA dAO OLKNPEBO =Q OAEJ dA H’ACAJ?A BN=Jd=EOA 
dA HQPPA ?KJPNA HA dKL=CA, =NP. 2 A)). 
846 Cf. AJ ?A MQE ?KJ?ANJA H= LNK?edQNA d’ATLHKEP=PEKJ dAO dKJJeAO dAO =PDHfPAO =QT BEJO dA O=J?PEKJO eRAJPQAHHAO : 
!. OLKNP, =NP. *. 232-22-1 =H. 2 ; AP 0. 232-67-13 à 15. z 4. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA 
.=OOALKNP bEKHKCEMQA dA H’=PDHfPA, 4ANOEKJ 5.0, FHU9., =NP. 5.0 u "ABEJEPEKJO v, LP. 3 u '12' "ABEJAd 2ANIO v, PANIA 
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$=EO=JP B=?A à dAO dKOOEANO H=EOO=JP =LL=N=iPNA dAO u L7B;KHI v LNe=H=bHAIAJP ?KJOEdeNeAO 

?KIIA LNeOAJP=JP QJ ?=N=?PfNA u 7JOF?GK; v KQ FQCeAO ?KIIA u 9EHH;IFED:9=JP: R KD FHEf?B 

BEDg?JK:?D7B 7JOF?GK; v, MQ’EH O’=CEOOA P=JP dAO LNKBEHO DeI=PKHKCEMQAO MQA OPeNKjdEAJO847 dAO 

=PDHfPAO, ?A !KIEPe R= OA LNKJKJ?AN OQN HAO OQEPAO à dKJJAN à H’=BB=ENA.  

 
170. 'H dKEP =HKNO Je?AOO=ENAIAJP OA de?EdAN d=JO HAO ?=O Kn H’AJC=CAIAJP d’QJA LNK?edQNA 

dEO?ELHEJ=ENA AOP AJREO=Ce, OAHKJ QJA LNK?edQNA d’=REO OA deNKQH=JP AJ dAQT (2) PAILO MQA HAO 

PATPAO KJP AJPKQNe dA PKQPAO HAO C=N=JPEAO LNKLNAO à =OOQNAN HA NAOLA?P dAO dNKEPO dA H= deBAJOA 

dAO =PDHfPAO =EJOE MQA H’EIL=NPE=HEPe dAO ATLANPO O=EOEO.  

 
#J H’K??QNNAJ?A, =QT PANIAO dAO dEOLKOEPEKJO dA H’=NPE?HA *. 232-22-1 =H. 2 dQ !KdA dQ 

OLKNP, u I? (w) 9HAdEP: 9EC?JU ;IJ?C; GK; B;I UBUC;DJI H;9K;?BB?I ?D:?GK;DJ B'KJ?B?I7J?ED :'KD; 

IK8IJ7D9; EK CUJhE:; ?DJ;H:?J;, FK?I I'?B 9EDf?HC; I7 FEI?J?ED R B'KD7D?C?JU 7FHVI 7LE?H C?I B; 

IFEHJ?f 9ED9;HDU R CWC; :; FHUI;DJ;H I;I E8I;HL7J?EDI v, =HKNO OAQHAIAJP ?AHQE-?E u ;D9EKH9N=: 

dAO I7D9J?EDI :?I9?FB?D7?H;I (w) v. 

 
 "e?NEPA OKII=ENAIAJP L=N ?AO dEOLKOEPEKJO HeCEOH=PERAO, H= LNK?edQNA ePQdEeA AOP AJ?KNA 

LNe?EOeA L=N RKEA NeCHAIAJP=ENA848. 

 
171. "AOPEJ=P=ENA dQ dKOOEAN d’QJ =PDHfPA PN=JOIEO L=N HAO OKEJO dA u 93:D?JU :; g;IJ?ED :K 

FHEf?B 8?EBEg?GK; :K IFEHJ?f v849, HA !KIEPe d’ATLANPO dKEP KbHEC=PKENAIAJP u H;D:9NA: v QJ 

LNAIEAN u 7L?I v d=JO HA u CE?I IK?L7DJ 9H= d=PA dA: I7 I7?I?D; v850. 'H HQE OAN= =HKNO HKEOEbHA AJ 

RQA d’e?H=ENAN O= LKOEPEKJ, dA OA N=LLNK?DAN dQ u 9!:EDI;?BB;H I9?;DJ?f?GK; :; B'7g;D9; v KQ 

AJ?KNA dQ u H;IFEDI78B; :; Bk93:D?JU :; g;IJ?ED :K FHEf?B 8?EBEg?GK; :K IFEHJ?f v LKQN KbPAJEN 

dAO ?KILHeIAJPO d’EJBKNI=PEKJO OQN HA ?=O MQE HQE AOP OKQIEO851. 

 
 1’eP=JP BKNCe QJA KLEJEKJ, HA !KIEPe LKQNN= de?EdAN H= LKQNOQEPA dA H= LNK?edQNA, ?DKET 

LNAJ=JP H= BKNIA d’QJ RKPA u KD7D?C9A: v dA OAO IAIbNAO AJ ?A OAJO852. 1’EH dAR=EP AJ gPNA =EJOE, 

?’AOP MQA u :'KD; F7HJ, (w) ?B (w) 9eP=EP: JHVI FHE878B; GK; B; IFEHJ?f 79R=EP: ;K H;9EKHI R KD; 

                                                
u #TLANP .=JAH v ; AP ?8?:., =NP. 3.3 u 1LA?EBE? .=NPJAN 0AOLKJOEbEHEPEAO v, LP. 4 u #TLANP .=JAH v ("EOLKOEPEKJO EJ?HQOAO 
=Q OAEJ d’QJ =NPE?HA 3.0 u A . .=NPJAN 0KHAO =Jd 0AOLKJOEbEHEPEAO v). 
847 Cf. ?8?:., =NP. 0. 232-67-10 9+KdQHA DeI=PKHKCEMQA: ; AP ?8?:., =NP. 0. 232-67-10-1 9+KdQHA OPeNKjdEAJ:. 
848 Cf. !. OLKNP, =NP. 0. 232-67-13 AP 14. 
849 "8?:., =NP. 0. 232-67-10 =H. 1 AP 3. 
850 !. OLKNP, =NP. 0. 232-67-13 =H. 2. 
851 "8?:., =H. 1. 
852 "8?:., =NP. 0. 232-67-14 =H. 1. 
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IK8IJ7D9; EK R KD; CUJhE:; ?DJ;H:?J; ;J,9MQA: :'7KJH; F7HJ, (w) ?B (w) 9eP=EP: F;K FHE878B; GK; 

B;I HUIKBJ7JI 7DEHC7KN E8I;HLUI IE?;DJ ?CFKJ78B;I R KD; 7KJH; 97KI; v853. 

 
172. "ebQPAN= =HKNO H= dAQTEfIA LD=OA dA H= LNK?edQNA, JKQRAHHA eP=LA O’AJ?HAJ?D=JP L=N 

H’u ?DL?J9=PEKJ: v dQ OLKNPEB u R FHUI;DJ;H I;I E8I;HL7J?EDI v =Q OQFAP dA H’=JKNI=HEPe OQLLKOeA 

dA OKJ LNKBEH DeI=PKHKCEMQA AP/KQ OPeNKjdEAJ854. 3J u :UB7? :kKD 91: CE?I v855 HQE AOP EIL=NPE à 

?APPA BEJ, à ?KILPAN dA H= d=PA dA Ne?ALPEKJ dA H= dAI=JdA EJEPEeA L=N H’u 93:D?JU :K FHEf?B 

8?EBEg?GK; v856. 

 
 AQ PANIA dA ?APPA LeNEKdA, LAQ EILKNPA MQA H’=PDHfPA ?KJ?ANJe OA OKEP I=JEBAOPe KQ JKJ, 

HA !KIEPe d’ATLANPO EJPANREAJdN= QJA OA?KJdA BKEO AJ RQA dA u H;D:9NA: KD DEKL;B 7L?I v857. 

 
173. 3JA dKQbHA KLPEKJ R= =HKNO O’KBBNEN à ?A IgIA KNC=JEOIA MQE HA IfJAN= OKEP à AJPeNEJAN 

L=N QJ RKPA u KD7D?C9A: v, OKEP à EJBENIAN u R B7 C7jEH?JU :; I;I C;C8H;I v, H’=REO 

=JPeNEAQNAIAJP =dKLPe858. 

 
 "=JO H= LNAIEfNA DULKPDfOA, H= LHQO LNKb=bHA à JKO UAQT, ?A dAQTEfIA =REO dQ !KIEPe 

d’ATLANPO HA dAOO=EOEP dA H’=BB=ENA859, MQE R= =HKNO LNAJdNA QJA PKQNJQNA u :?I9?FB?D7?H; v =RA? 

H’u ;Dg7g;C;DJ v ?KJOe?QPEB dA LKQNOQEPAO860 L=N HAO BedeN=PEKJO OLKNPERAO KQ H’A$*" OAHKJ HAO 

NfCHA ?H=OOEMQAO dA NeL=NPEPEKJ dAO ?KILePAJ?AO AJ I=PEfNA dA O=J?PEKJ dAO B=EPO dA dKL=CA861. 

                                                
853 "8?:. - *’u 7L?I :K 9!:EC?JU v LAQP d’=EHHAQNO u WJH; H;9K;?BB? d F7H LE?; :; 9EDIKBJ7J?ED UB;9JHED?GK; :7DI :;I 
9ED:?J?EDI GK? g7H7DJ?II;DJ B7 9EDf?:;DJ?7B?JU :;I U9h7Dg;I v ("8?:., =NP. 0. 232-67-13 =H. 3) =HKNO MQ’EH u f?gKH;9N=: 
9KbHEC=PKENAIAJP: 7K FHE9VI-L;H87B :; B7 HUKD?ED, I?gDU F7H B; FHUI?:;DJ :K 9EC?JU ;J 7:H;IIU 7K H;IFEDI78B; :; 
B'KD?JU :; g;IJ?ED :K FHEf?B 8?EBEg?GK; :K IFEHJ?f v ("8?:., =H. 2). 
854 "8?:. 
855 "8?:., =H. 2. 
856 "8?:., =H. 1. 
857 "8?:., =H. 3. 
858 "8?:., =H. 4, PN=EP=JP dA H= u HUL?I9EKJ: v dA u I7 FEI?J?ED ?D?J?7B; :7DI B; I;9ED: 97I v. -'H OAIbHA Je=JIKEJO BKNP 
LAQ AJREO=CA=bHA MQA HA !KIEPe REAJJA OA deFQCAN d=JO HA ?=O Kn HA OLKNPEB ?KJ?ANJe =QN=EP KIEO ?KIIA EH AJ = HA 
dNKEP dA NeLKJdNA à H= dAI=JdA d’ATLHE?=PEKJ d=JO HA deH=E MQE HQE eP=EP EIL=NPE (Cf. ?8?:., =H. 1 AP 3). 
859 .HQO LNe?EOeIAJP, HA dKOOEAN dA H’=PDHfPA AOP =HKNO u JH7DIC?I I7DI :UB7? L=N HA LNeOEdAJP dQ 9!:KIEPe =Q 
NAOLKJO=bHA dA H'93:JEPe dA CAOPEKJ dQ LNKBEH bEKHKCEMQA v (Cf. ?8?:., =H. 5), OAQH =LPA à u J?H;H B;I 9EDIUGK;D9;I :; 
Bk7L?I :K9dEP: 9!:EC?JU (w) 9EDf?HC7DJ B; 97H79JVH; 7DEHC7B :kKD FHEf?B, ;D I7?I?II7DJ B; ,;9HUJ7?H; gUDUH7B 9dA 
H’A$*": ;D LK; :kKD; FHE9U:KH; :?I9?FB?D7?H; v (Cf. "eHEbeN=PEKJ, A$*", dQ 9 F=JREAN 2014, Jq 2014-3, FHU9., =NP. 
2 C)). 
860 Cf. ?8?:., =NP. =NP. 0. 232-67-15 =H. 1. 
861 Cf. ?8?:., =H. 2 AP 3, N=LLAH=JP ATLNAOOAIAJP ?AO NfCHAO (4. ?8?:., =NP. *. 232-21 AP *. 232-22). - .=N =EHHAQNO, QJA 
KbHEC=PEKJ dA PN=JOIEOOEKJ (L=N u B; 91:;9HUJ7?H; gUDUH7B 9dA H’A$*": v) dAO dKOOEANO dAO OLKNPEBO LKQNOQEREO LKQN 
?=QOA d’=JKNI=HEPe OQLLKOeA dA HAQN LNKBEH bEKHKCEMQA AOP EJOPEPQeA =Q LNKBEP dA dEBBeNAJPO KNC=JEOIAO ("8?:., =NP. 0. 
232-67-15 =H. 2, IKd. L=N ". Jq 2016-83, FHU9., =NP. 18). "=JO PKQO HAO ?=O LKQN debQPAN, H’A+A AJ OAN= dAOPEJ=P=ENA. 
'H OAIbHAN=EP AJ?KNA AJ =HHAN dA H= OKNPA ?KJ?ANJ=JP H= u fU:UH7J?ED ?DJ;HD7J?ED7B; 9ECFUJ;DJ; v ("8?:.), MQA H’=PDHfPA 
LKQNOQERE OKEP KQ JKJ EJPeCNe dA B=dKJ ?KILHeIAJP=ENA d=JO HA CNKQLA ?EbHA OKQIEO à LNKBEH=CA ?KJOPEPQe L=N QJA 



  124 

 
174.  EAJ MQA ?ANP=EJAO HEIEPAO862 dA ?A dEOLKOEPEB ?KIIA dQ Ie?=JEOIA dA CeKHK?=HEO=PEKJ 

=EAJP LQ =LL=N=iPNA d=JO H= OLDfNA dEO?ELHEJ=ENA863, EH AOP QJ dKI=EJA Je?AOOEP=JP QJA =deMQ=PEKJ 

PKP=HA =QT JKNIAO edE?PeAO L=N H’A+A NeOEd=JP d=JO HA NAOLA?P O?NQLQHAQT L=N OAO dAOPEJ=P=ENAO 

dAO NfCHAO NAH=PERAO à H’=??NedEP=PEKJ dAO -NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA. 

                                                
BedeN=PEKJ dA ?A JERA=Q. #JBEJ, AJ LNeOAJ?A d’QJ OLKNPEB JKJ HE?AJ?Ee d’QJA BedeN=PEKJ BN=Jd=EOA, OKJ u EHg7D?I7J?ED 
D7J?ED7B; 7DJ?:EF7g; v OA RANN= EJBKNIeA dA OKJ ?=O ("8?:.). 
862 Cf. !#, 24 BeRNEAN 2011, .D?ED D7J?ED7B; :;I fEEJ87BB;KHI FHEf;II?EDD;BI, Jq 340122, EF.9?J. ; LQEO d=JO H= 
IgIA =BB=ENA : !#"&, 5A OA?P., NAM. Jq 48151/11, FU:UH7J?ED D7J?ED7B; :;I IOD:?97JI IFEHJ?fI ;J 7. 9/ FH7D9;, dQ  
23 FQEHHAP 2011. - 4. AJOQEPA : !#, Q)C, 19 I=E AP 18 de?AIbNA 2013, %EDgE-C?FH;BB?, Jq 364839 ; D., 2014, L=J., 
L. 396, KbO. !. "3"-%,-, ; JKH?IFEHJ, 2014, Jq 139, L. 33 ; C7h. :H. IFEHJ, 2014, Jq 35, L. 160, JKPA $. !-*', 
; BKBB. D?9J. F;HC. :H. IFEHJ, 2014, Jq 209, L. 8, KbO. A. 0A*-, ; %)A, 24 FQEJ 2014, Jq 125, L. 5, KbO.  .  0'%-, ; 
AJDA, 2013, L. 1720 ; C7h. :H. IFEHJ, 2013, Jq 32, L. 191, JKPA $. !-*',. - 4. AJ?KNA LKQN H= ?KJPAOP=PEKJ dQ 
dEOLKOEPEB dA HK?=HEO=PEKJ dAR=JP HA FQCA FQdE?E=ENA : !=OO. 1fNA ?ER., Q)C, 16 K?PKbNA 2013, Jq 13-15.146 ; JKH?IFEHJ, 
2014, Jq 138, L. 9, KbO. (. +-,"-3 ; D., 2014, L=J., L. 396, KbO. !. "3"-%,-, ; %)A, 24 FQEJ 2014, Jq 125, 
L. 5, KbO.  .  0'%-,. 
863 4. PKQPABKEO, R=HEd=JP HA dEOLKOEPEB dA CeKHK?=HEO=PEKJ : !#"&, NAM. JJq 48151/11 AP 77769/13, F'A,, ;J 7. 9/ 
FH7D9;, 18 F=JREAN 2018 ; JKH?IFEHJ, 2018, Jq184, L.10, JKPA (. +-,"-3 ; D., 79J., 23 F=JREAN 2018, KbO. (.-+. 
.A12-0 ; AJDA, 2018, L. 135. - Cf. !KI. LNAOOA A$*", dQ 22 F=JREAN 2018, u *’A$*" OA BeHE?EPA dA H= de?EOEKJ 
dA H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA v. 
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175. "=JO HA ?=dNA dA O= IEOOEKJ CHKb=HA dA u FHECE9PEKJ: ;J 9EEH:9EJ=PEKJ: 7K D?L;7K 

?DJ;HD7J?ED7B 9dA: B7 BKJJ; 9EDJH; B; :EF7g; :7DI B; IFEHJ (w) v864, H’A+A O’AOP JKP=IIAJP 

dKJJeA ?KIIA KbFA?PEB OLe?EBEMQA LKQN L=NRAJEN à QJA NeCQH=PEKJ865 O=PEOB=EO=JPA dA ?A 

LDeJKIfJA d’u UB78EH;H, h7HCED?I;H ;J KD?f?;H :;I DEHC;I ;J FHE9U:KH;I I9?;DJ?f?GK;I EK 

J;9hD?GK;I ;J H;B7J?L;I 7KN FHUBVL;C;DJI ;D C7J?VH; :k7D7BOI;I ;J :kUGK?F;C;DJI, O 9ECFH?I 

BkhECEBEg7J?ED :;I B78EH7JE?H;I (w) v866. 

 
!A BQP ?DKOA B=EPA dfO H’=JJeA 2003 =RA? H’edE?PEKJ dQ LNAIEAN u 1P=Jd=Nd EJPANJ=PEKJ=H 

LKQN HAO H=bKN=PKENAO v (1'*), JKNIA u E8B?g7JE?H; v867 dA u 9J:?L;7K 2 v dQ .NKCN=IIA IKJdE=H 

=JPEdKL=CA868 RAJ=JP =LLHEMQAN HA !+A869 dKJP H= dANJEfNA RANOEKJ dA 2016 AOP AJPNeA AJ RECQAQN 

Ne?AIIAJP870.  

 
 3JA deBEJEPEKJ QJEBEeA dQ dKL=CA871 EILKO=EP dA dePANIEJAN dAO JKNIAO d’=J=HUOA 

=JPEdKL=CA =Q IEJEIQI D=NIKJEOeAO, OEPQ=PEKJ MQE dAI=Jd=EP H= ?Ne=PEKJ KQ H’=d=LP=PEKJ à ?A 

dKI=EJA dA H=bKN=PKENAO =LPAO à PN=EPAN HAO e?D=JPEHHKJO dAO OLKNPEBO d=JO dAO ?KJdEPEKJO 

KLPEI=HAO872. 

                                                
864 1P=PQPO dA H’A+A, =NP. 4 u  QP v, LP. 1. 
865 Cf.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA 
?KJPNA HA dKL=CA v, EF.9?J., L. 45 : u 9H:kEH?g?D7B?JU :; BkA&A ;IJ IED H[B; :; 9EEH:?D7J;KH, :; HUgKB7J;KH, L?7 B; 
CE:; CED:?7B 7DJ?:EF7g;, ;DJH; B;I IEKH9;I FK8B?GK;I ;J 9;BB;I FH?LU;I :K :HE?J :; B7 BKJJ; 9EDJH; B; :EF7g;, FEKH 
7H8?JH;H Bk?DUL?J78B; 9ED9KHH;D9; ;DJH; B;I:?J;I IEKH9;I v. 
866 1P=PQPO dA H’A+A, =NP. 4 u  QP v, LP. 5. - 4. eC=HAIAJP : 5A"A 1PN=PACE? LH=J, (QHU 2001, EF.9?J., 8fIA KbFA?PEB. 
867 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQA u *AO OP=Jd=NdO EJPANJ=PEKJ=QT v. 
868 Cf. ?8?:., 1KQO-NQbNEMQA u .NKCN=IIA IKJdE=H =JPEdKL=CA v. 
869 ,KNIA u E8B?g7JE?H; v (Cf. !+A (2015), .=NPEA 1 u !KJPNmHA dQ dKL=CA v, u 'JPNKdQ?PEKJ v, =H. 2) dA u 9J:?L;7K 
1 v ("8?:., .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 
1KQO-NQbNEMQA u .NKCN=IIA IKJdE=H =JPEdKL=CA v) BKJd=JP HA LNK?AOOQO d’=??NedEP=PEKJ dAO H=bKN=PKENAO OAHKJ HA 
1'* (Cf. !+A (2015) =NP. 20.7 u 0mHAO AP NAOLKJO=bEHEPeO dA H’A+A v, LP. 4) PKQP ?KIIA AHHA BKJdA ?AHQE d’=J=HUOA 
dAO e?D=JPEHHKJO OAHKJ HA IgIA OP=Jd=Nd AJ dePANIEJ=JP HAO CN=JdO u FH?D9?F;I v AJ ?A dKI=EJA MQA HA 1'* dKEP 
IAPPNA AJ yQRNA (Cf. !+A (2015) =NP. 6 u AJ=HUOA dAO e?D=JPEHHKJO v). 
870 Cf. 1P=Jd=Nd 'JPANJ=PEKJ=H LKQN HAO H=bKN=PKENAO (1'* 2016), 4ANOEKJ 9.0, EF.9?J., .=NPEA 2 u !KJdEPEKJO 
d’=??NedEP=PEKJ AP dA BKJ?PEKJJAIAJP dAO H=bKN=PKENAO v, 1A?P. 4.0 u .NK?AOOQO AP ?KJdEPEKJO d’=??NedEP=PEKJ L=N 
H’A+A v. 
871 Cf. =?PQAHHAIAJP : !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO 
I=NMQAQNO d=JO QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP. 1). 
872 Cf. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1284. - 4. !A1, =BB. 2014/A/3487, 
4. !=ILbAHH- NKSJ ?/ 2DA (=I=E?= APDHAPE?O AdIEJEOPN=PERA AOOK?E=PEKJ ((AAA) & 2DA 'JPANJ=PEKJ=H 
AOOK?E=PEKJ KB APDHAPE?O $AdAN=PEKJO ('AA$), OAJPAJ?A dQ 24 BeRNEAN 2014, LQbH. 'JPANJAP ; JKH?IFEHJ, 2015, L=J., 
Jq 155, L. 27, KbO. (.-.. "3 #7, .=N. 147. - 4. AJ?KNA : !A1, =BB. A% 14/03, 2. !DA=Q 6QAJ ?./ -!A, OAJPAJ?A 
dQ 3 K?PKbNA 2014, LQbH. 'JPANJAP, .=N. 3.23 AP 3.24 ; JKH?IFEHJ, 2015, L=J., Jq 155, L. 27, KbO. (.-.. "3 #7. 
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176. -N, HA !KdA IKJdE=H =JPEdKL=CA ?KIIA HA 1'* OEPQAJP Je?AOO=ENAIAJP HAO H=bKN=PKENAO 

=JPEdKL=CA OKQO H= deLAJd=J?A dA H’-NC=JEO=PEKJ J=PEKJ=HA =JPEdKL=CA dQ L=UO d=JO HAMQAH EHO 

OEfCAJP MQE873, ?KJPN=ENAIAJP =QT ÉP=PO874, OA PNKQRA AJ ?=L=?EPe875 dA OECJAN AP =EJOE =??ALPAN876, 

IAPPNA AJ LH=?A, AP =LLHEMQAN877 HAdEP !KdA878. 

 
*’A+A = =EJOE H= I=EJIEOA PKP=HA OQN HA LNK?AOOQO d’=??NedEP=PEKJ dAO H=bKN=PKENAO879, 

eP=JP OAQHA ?D=NCeA d’edE?PAN HAO NfCHAO AJ ?A dKI=EJA, dA HAO =LLHEMQAN dENA?PAIAJP O=JO 

MQ’=Q?QJA IAOQNA dA PN=JOLKOEPEKJ JA NAJPNA AJ HECJA dA ?KILPA, AP d’AJ O=J?PEKJJAN880 

eRAJPQAHHAIAJP HA JKJ-NAOLA?P. 

 
.=N H’ATAN?E?A dA ?APPA ?KILePAJ?A, AHHA deL=OOA HA OEILHA NmHA dA NeCQH=PAQN MQE AOP 

JKNI=HAIAJP HA OEAJ881 LKQN IAJAN à H’eIANCAJ?A d’QJ ReNEP=bHA NeOA=Q882 EJPANJ=PEKJ=H dA 

H=bKN=PKENAO =JPEdKL=CA883.  

 

                                                
873 Cf. !+A (2015), =NP. 5.3 u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 1 ; ?8?:., =NP. 7 u %AOPEKJ dAO NeOQHP=PO v, 
LP. 1 u 0AOLKJO=bEHEPe AJ I=PEfNA dA CAOPEKJ dAO NeOQHP=PO v, =H. 1 ; 1'* (2016), 1A?P. 4.1.3 u *APPNA(O) dA OKQPEAJ v. 
874 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 397-398. 
875 Cf. LKQN HA BKJdAIAJP dA ?A LNK?AOOQO CHKb=H : !+A (2015), =NP. 23 u A??ALP=PEKJ, ?KJBKNIEPe AP IKdEBE?=PEKJO 
v. 
876 Cf. !+A (2015), =NP. 23.1 u A??ALP=PEKJ dQ !KdA v ; AP ?8?:., u !KIIAJP=ENA OQN H’=NPE?HA 23.1.1 v. z 4.  
"eHEbeN=PEKJ, A$*", dQ 26 I=NO 2014, Jq 2014-28, .KNP=JP =REO OQN HA LNKFAP dA HKE D=bEHEP=JP HA %KQRANJAIAJP à 
LNAJdNA, L=N KNdKJJ=J?A, HAO IAOQNAO NAHAR=JP dQ dKI=EJA dA H= HKE Je?AOO=ENAO à H= IEOA AJ ?KJBKNIEPe dQ dNKEP 
=RA? HA ?KdA IKJdE=H =JPEdKL=CA ; AP "eHEbeN=PEKJ, A$*", dQ 19 JKRAIbNA 2015, Jq 2015-123 (30, 0eEPeN=JP 
H'=??ALP=PEKJ dAO LNEJ?ELAO eJKJ?eO L=N HA ?KdA IKJdE=H =JPEdKL=CA, EJedEPA. 
877 Cf. ?8?:., =NP. 23 u A??ALP=PEKJ, ?KJBKNIEPe AP IKdEBE?=PEKJO v, LPO. 2 à 6. - Cf. JKP=IIAJP LKQN H’=LLHE?=PEKJ 
dQ !+A L=N H’A$*" : "eHEbeN=PEKJ, A$*", dQ 16 de?AIbNA 2015, Jq 2015-136 (30, FHU9. 
878 Cf.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA 
?KJPNA HA dKL=CA v, EF.9?J., LL. 48-50. 
879 Cf. A+A, u 3JA BKNIQHA eLNKQReA z .KNPN=EP dQ NeOA=Q IKJdE=H dAO H=bKN=PKENAO =??NedEPeO L=N H’A+A v, 
$N=J? (AQ, Jq 1/2011, 1AN F=JREAN 2011, LL. 4-6. 
880 Cf. 1'* (2016), .=NPEA 2 1A?P. 4.4.13.2.1 u 1QOLAJOEKJ dA H’=??NedEP=PEKJ v ; AP ?8?:., 1A?P. 4.4.13.2.2 
u 0eRK?=PEKJ dA H’=??NedEP=PEKJ v ; AP LKQN HAO NA?KQNO ?KJPNA ?AO de?EOEKJO LKNPeO AT?HQOERAIAJP dAR=JP HA 2NEbQJ=H 
=NbEPN=H dQ OLKNP AJ =LLAH : ?8?:., 1A?P. 4.4.14.2 u "=PA d’AJPNeA AJ RECQAQN AP =LLAHO v, .=N. 3 ; AP !+A (2015), =NP. 
13 u ALLAHO v, LP. 7 u ALLAHO dA de?EOEKJO OQOLAJd=JP KQ NeRKMQ=JP H’=??NedEP=PEKJ d’QJ H=bKN=PKENA v.  
881 *= NeCQH=PEKJ dQ dKL=CA O’ABBA?PQA eC=HAIAJP L=N HA bE=EO dQ dNKEP d’=LLAH ?KJBEe à H’A+A AJ L=NPE?QHEAN d=JO 
HAO =BB=ENAO dEO?ELHEJ=ENAO (Cf. !+A (2015) =NP. 13 u ALLAHO v, LP. 1 u "e?EOEKJO OQFAPPAO à =LLAH v) AJ RQA dA B=ENA 
NAOLA?PAN HAO LNEJ?ELAO EOOQO dQ !+A : 9f. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO 
=Q dKL=CA : A$*" AP A+A v, EF.9?J., LL. 162-168 ; AP !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., 
L. 79). 
882 3J AIbNUKJ dA NeOA=Q NeOEdA d=JO H’u 'JOPEPQP dAO KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA v (u ',A"- v) ?KJOPEPQe 
à H’EJEPE=PERA dA H’A+A AP dKJP H’=?PEKJ AOP AJ?=dNeA L=N AHHA (Cf. A+A, 0=LLKNP =JJ. d’=?P. LKQN 2013, FHU9., L. 
21 ; AP A+A, 0eOA=Q dA H=bKN=PKENAO z 1PN=PeCEA dA deRAHKLLAIAJP, -?PKbNA 2013. z *’',A"- deRAHKLLA L=N 
=EHHAQNO d=JO HA ?=dNA BETe L=N H’A+A O= OPN=PeCEA LNKLNA (Cf. ',A"-, 1PN=PACE? .H=J 2015-2017, +=N?D 2015). - 
1QN HA ?KJ?ALP dA u NeOA=Q v : 9f. $. -12, +. 4A, "# )#0!&-4#, D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; 
:?7B;9J?GK; :K :HE?J, EF.9?J., LL. 23 O. 
883 Cf. A+A, 0=LLKNP =JJ. d’=?P. LKQN 2013, d=PA dA LQbHE?=PEKJ JKJ LNe?EOeA (=JJeA 2014), L. 21. 



  127 

177. *’KNC=JEO=PEKJ AJ MQAOPEKJ OA PNKQRA dKJ? AJ LN=PEMQA d=JO H’KbHEC=PEKJ d’=dDeNAN =Q 

!+A AP dA O’U ?KJBKNIAN OQN HA HKJC PANIA OKQO LAEJA JKJ OAQHAIAJP dA JA LKQRKEN =??edAN KQ 

dA OA RKEN NAPENe HA OP=PQP d’-,A", I=EO AJ?KNA dA RKEN H’ÉP=P MQE H’=??QAEHHA d=JO H’EJ?=L=?EPe 

dA dEOLKOAN KQ dA ?KJPEJQAN à dEOLKOAN d’QJ H=bKN=PKENA =JPEdKL=CA.  

 
!’AOP JKP=IIAJP H= N=EOKJ LKQN H=MQAHHA H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA 

=??ALPA BKNIAHHAIAJP dA OA ?KJBKNIAN =Q !+A dALQEO 2007884. 1EPQ=PEKJ NAI=NMQ=bHA, H’A$*" 

JA OA PNKQRA AJ ?AO ?EN?KJOP=J?AO FQNEdEMQAIAJP ?KJPN=EJPA MQA L=N OKJ =dDeOEKJ à QJA JKNIA 

EJPANJ=PEKJ=HA AP OAO JKNIAO d’=LLHE?=PEKJ NAHAR=JP dQ dNKEP LNERe O=JO MQ’QJA MQAH?KJMQA 

EJPANRAJPEKJ HeCEOH=PERA KQ NeCHAIAJP=ENA dQ .=NHAIAJP KQ CKQRANJAIAJP BN=Jd=EO JA OKEP 

Je?AOO=ENA885. 

 
178. *A !+A LNKIAQP AJ?KNA H’ATAN?E?A L=N H’-,A" NA?KJJQA L=N H’A+A dA ?KILePAJ?AO 

=HH=JP dA H’KNC=JEO=PEKJ dAO ?KJPNmHAO =JPEdKL=CA AP =J=HUOA dAO e?D=JPEHHKJO NA?QAEHHEO OQN HAO 

=PDHfPAO FQOMQ’à H= O=J?PEKJ dEO?ELHEJ=ENA dAO ?KJPNARAJ=JPO eRAJPQAHO886. 

 
#J $N=J?A, HA HeCEOH=PAQN = ?Nee H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA (A$*")887, 

KNC=JEOIA MQE ?QIQHA888 AJ L=NPE?QHEAN OQN QJ LH=J OPNE?PAIAJP J=PEKJ=H889 HAO ?KILePAJ?AO AJ 

I=PEfNA dA ?KJPNmHA, =J=HUOA AP, AJ L=NPEA, dA O=J?PEKJ dEO?ELHEJ=ENA890 dAO B=EPO dA dKL=CA MQ’AHHA 

                                                
884 Cf. "eHEbeN=PEKJ, A$*", dQ 4 K?PKbNA 2007, Jq 68, EJedEPA, AP AJ L=NPE?QHEAN OKJ =NP. 1 =QT PANIAO dQMQAH ?AHHA-
?E : u Ik;Dg7g; R H;IF;9J;H B;I FH?D9?F;I UDED9UI :7DI B; 9E:; CED:?7B 7DJ?:EF7g; ;J, :7DI B;I :EC7?D;I :; B7 
9ECFUJ;D9;, R C;JJH; ;D L?gK;KH I;I :?IFEI?J?EDI v. 
885 4. AJ ?A OAJO, LKQN H= PN=JOLKOEPEKJ dA ?ANP=EJAO dEOLKOEPEKJO dQ JKQRA=Q !+A L=N H’A$*" =R=JP IgIA MQA 
H’ÉP=P BN=Jd=EO J’U LNK?fdA : "eHEbeN=PEKJ, A$*", dQ 3 de?AIbNA 2014, Jq 2014-145, IKdEBE=JP H= deHEbeN=PEKJ Jq 
54 NA?PEBEeA dAO 12 FQEHHAP 2007 AP 18 K?PKbNA 2007 LKNP=JP IKd=HEPeO dA PN=JOIEOOEKJ AP dA CAOPEKJ dAO EJBKNI=PEKJO 
dA HK?=HEO=PEKJ dAO OLKNPEBO B=EO=JP H’KbFAP dA ?KJPNmHAO EJdEREdQ=HEOeO AP dA O=J?PEKJO AJ ?=O dA I=JMQAIAJP, FHU9. 
886 Cf. !+A (2015), =NP. 5.3 u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 1 ; AP ?8?:., =NP. 7 u %AOPEKJ dAO 
NeOQHP=PO v, LP. 1 u 0AOLKJO=bEHEPe AJ I=PEfNA dA CAOPEKJ dAO NeOQHP=PO v, =H. 1. - 1=JO KQbHEAN MQA ?AHHA-?E dARN=EP 
AJ?KNA ATAN?AN dAO IEOOEKJO ?KILHeIAJP=ENAO =U=JP PN=EP à H= LNeRAJPEKJ ?KIIA à H’edQ?=PEKJ AJ I=PEfNA dA dKL=CA 
(Cf. "8?:., =NP. 20.5 u 0mHAO AP NAOLKJO=bEHEPeO dAO KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA v. - 4. %. 1'+-, (OKQO H= 
dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., 
L. 453). 
887 *’A$*" LNeOAJP=EP FQOMQ’à Ne?AIIAJP HA OP=PQP dA u 9O:?gD7J7?H; :EDJ B;I HVgB;I D; IEDJ F7I 9EDfEHC;I v (1EPA 
'JPANJAP dA H’A+A, dK?. u 1ECJ=P=ENAO dKJP HAO NfCHAO JA OKJP L=O ?KJBKNIAO v, 0QbNEMQA u *EOPA dAO OECJ=P=ENAO z 
-NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA (-,A") KQ !KIEPeO KHUILEMQAO J=PEKJ=QT =CEOO=JP à PEPNA d’-,A" v, 
?KJOQHP=PEKJ AJ FQEHHAP 2016 (+EO à FKQN HA 26 K?PKbNA 2015). - 4. AJOQEPA LKQN H= NALNEOA d’QJ OP=PQP dA ?KJBKNIEPe 
=Q !KdA : A+A, u "e?H=N=PEKJ dA H'A+A =Q OQFAP dAO -NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA OQN H= HEOPA dA 
OQNRAEHH=J?A v, ,KQRAHHAO, 19 I=NO 2016 (Cf. ,.  *A,!&A0", u *QPPA ?KJPNA HA dKL=CA - .NeHfRAIAJP - 
!KJdEPEKJO d'=CNeIAJP AP d'eR=HQ=PEKJ LNe?EOeAO v, JKH?IFEHJ Jq163, 2016, L. 7). 
888 !+A (2015), =NP. 5.3 u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 1 ; ?8?:., =NP. 7 u %AOPEKJ dAO NeOQHP=PO v, 
LP. 1 u 0AOLKJO=bEHEPe AJ I=PEfNA dA CAOPEKJ dAO NeOQHP=PO v, =H. 1. 
889 Cf. !+A (2003), =NP. 15 u !H=NEBE?=PEKJ dAO NAOLKJO=bEHEPeO AJ I=PEfNA dA ?KJPNmHA dQ dKL=CA v, LP. 1 u !KJPNmHA 
d’QJA I=JEBAOP=PEKJ v ; AP deOKNI=EO : ?8?:. (2015), =NP. 5.3 u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 1. 
890 4. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., LL. 93-95 AP 
482-483 ; KQ !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., LL. 161-168. 
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dKEP AJ?KNA ATAN?AN d=JO HA NAOLA?P dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP891 NALNAJ=JP HA !+A AP 

OAO OP=Jd=NdO. 

 
179. .fOA =EJOE OQN AHHA892, H= u 9h7Hg; :; B7 FH;KL; v dAO B=EPO dA dKL=CA893 EJPANRAJQO dQN=JP 

dAO I=JEBAOP=PEKJO J=PEKJ=HAO894 (S,c:054 1) =HKNO MQA OKJ =?PEKJ AOP QJEMQAIAJP895 

NeCQH=PNE?A896 AJ I=PEfNA dEO?ELHEJ=ENA897 (S,c:054 2). 

S,c:054 1 - U4, (u:580:B 8,96549()2, d, 2( 68,uv, d,9 -(0:9 d, d56(., 
 
180. "=JO QJA KLPEMQA LHQN=HEOPA898 AP dA NAJKQRAHHAIAJP dAO OKQN?AO dQ dNKEP899, ?’AOP H= 

JKPEKJ dA u CKQRANJ=J?A v900 MQE LANIAP901 dA NAJdNA ?KILPA =Q IEAQT dA H’=?PEKJ902 dAO 

EJPANRAJ=JPO LQbHE?O d=JO HAO OA?PAQNO NeCQHeO PKQP AJ EJ?HQ=JP HAO LNEJ?ELAO CKQRANJ=JPO HAQN 

BKJ?PEKJJAIAJP EJPANJA903.  

 
"=JO H= HKCEMQA dQ IKQRAIAJP LHQO CeJeN=H904 MQ=HEBEe dA u {DEKL;BB; g;IJ?ED 

FK8B?GK;j (' )) v 905 H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA B=EP =EJOE H’KbFAP OQN HA 

                                                
891 Cf à PEPNA LNEJ?EL=H : !. OLKNP, =NP. *. 232-5 9!KILePAJ?A AJ I=PEfNA dA ?KJPNmHAO AP d’=J=HUOAO: ; AP ?8?:., =NP. 
*. 232-22 9!KILePAJ?A AJ I=PEfNA dEO?ELHEJ=ENA:.  
892 Cf. !. OLKNP, =NP. *. 232-5. 
893 !+A (2015), =NP. 3 u .NAQRA dQ dKL=CA v, LP. 1 u !D=NCA dA H= LNAQRA AP dACNe dA LNAQRA v. 
894 Cf. !+A (2015), =NP. 5.3 u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 1. 
895 .KQN gPNA AJ LKOEPEKJ u ReNEP=bHA v dA ?KJBKNIEPe (4. PKQPABKEO : %. 1'+-, (OKQO H= dEN.), !. "A *= 
+A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 455) REO-à-
REO dQ !+A, HA dNKEP BN=Jd=EO =QN=EP do, OKEP HQE ?KJBEAN H= PKP=HEPe dA H= ?KILePAJ?A dEO?ELHEJ=ENA AJ I=PEfNA dA 
dKL=CA, OKEP K?PNKUAN ?APPA dANJEfNA AJ OKJ AJPEAN =QT BedeN=PEKJO J=PEKJ=HAO BN=Jd=EOAO (Cf. !+A (2015), 
u !KIIAJP=ENA OQN H’=NPE?HA 7.1 v). 
896 Cf. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., LL. 149 O. 
897 Cf. !. OLKNP, =NP. *. 232-22. 
898 1. 0-+A,-, %kEH:H; jKH?:?GK;, FHU9. 
899 Cf. JKP=IIAJP : 4. *A11#00#-)'#1-5, u *'KNdNA dAO OKQN?AO KQ *A NAJKQRAHHAIAJP dAO OKQN?AO dQ dNKEP v, 
D., 2006, L. 2279. 
900 Cf. $. -12, +. 4A, "# )#0!&-4#, "A H= LUN=IEdA =Q NeOA=Q ? .KQN QJA PDeKNEA dE=HA?PEMQA dQ dNKEP, 
EF.9?J., L. 26. 
901 u %; 97I :K :EF7g; ;IJ ;C8BUC7J?GK; :; B7 H;:Uf?D?J?ED :;I fHEDJ?VH;I :; BkEJ7J ;J :;I ?DJ;HHEg7J?EDI IKI9?JU;I 
7KJEKH :; B7 gEKL;HD7D9; v (1.  3'1',#, (. "#+#1*A7, (. "#$0A,!#, -. *# ,-É, +. 4#0*7, .. 20A A* 
(OKQO H= dEN.), *AO "EOLKOEPEBO =JPEdKL=CA à H’eLNAQRA dA H= ?NEPEMQA, EF.9?J., L. 7). 
902 'H AOP MQAOPEKJ dA H= CKQRANJ=J?A LNEOA d=JO O= dEIAJOEKJ u OUOPeIEMQA v (Cf. L=N AT.  . 1-3*É, *. 
*#120#*',, u 0eCQHAN HA dKL=CA ? *AO B=EHHAO dA H= CKQRANJ=J?A OLKNPERA. {*’=BB=ENA .QANPK| ?KIIA 
EHHQOPN=PEKJ v, EF.9?J., L. 139). 
903 'H AOP E?E MQAOPEKJ d’QJ ?KQLH=CA dAO dEIAJOEKJO u KNC=JEO=PEKJJAHHAO v AP u LKHEPEMQAO v dA H= CKQRANJ=J?A (Cf. 
LKQN QJA deBEJEPEKJ dA ?AO JKPEKJO : !. +'Ç%#, u *AO B=?PAQNO dA NAIEOA AJ ?=QOA dQ IKdfHA OLKNPEB BN=Jd=EO v, 
JKH?IFEHJ Jq 108, 2011, L. 25). 
904 4. d=JO HA OA?PAQN dA H= O=JPe : .. +A0',, u &mLEP=H LQbHE? AP {JKQRAHHA CKQRANJ=J?A| v, RD,,, 2015, L. 41. 
905 (.-$.  -3"#2, u *= {CN=II=ENA HKHBPEAJJA| v, RFDA, 2015, L. 1215. 
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LNAIEAN LKEJP d’QJA eR=HQ=PEKJ dA OAO LANBKNI=J?AO L=N HAO LKQRKENO LQbHE?O BN=Jd=EO906 =HKNO 

MQA OQN HA OA?KJd, OKJ KNC=JEO=PEKJ AP BKJ?PEKJJAIAJP EJPANJAO dKERAJP NAOLA?PAN HA u FH?D9?F; 

:; :UCE9H7J?; v907. 

 
181. +=EO OKJ =?PEKJ AOP AJ?KNA eR=HQeA L=N H’ACAJ?A IKJdE=HA =JPEdKL=CA OQN HA LH=J dA H= 

?KJBKNIEPe =Q !KdA IKJdE=H =JPEdKL=CA ?KIIA à OAO PATPAO d’=LLHE?=PEKJ908 =HKNO MQA 

H’eRKHQPEKJ =U=JP ?KJdQEP à H= deBEJEPEKJ dA OKJ OP=PQP =?PQAH BQP PNfO H=NCAIAJP dE?PeA L=N HAO 

Je?AOOEPeO d’=LLHEMQAN HAdEP !KdA909. 

 
1E ?A dANJEAN J’= MQA LAQ eRKHQe dALQEO O= ?Ne=PEKJ910, H= u 9EDIJ?JKJ?EDD7B?I7J?ED v911 dQ 

OP=PQP dAO AQPKNEPeO =dIEJEOPN=PERAO AP LQbHEMQAO EJdeLAJd=JPAO (AA' AP A.')912 HA ?KJBKNPA 

AJ?KNA913 PKQP AJ ?KJOPEPQ=JP QJ JKQRA=Q C=CA dA OeNEAQT AP ?KILePAJ?A d=JO H’ATAN?E?A dAO 

IEOOEKJO LNEJ?EL=HAO914 MQE HQE OKJP deRKHQAO L=N HA !KdA dQ OLKNP. 

 
182. 0ALNAJ=JP HA !+A, HAdEP !KdA ?KJBEA HA OKEJ à H’A$*", u 7KJEH?JU FK8B?GK; 

?D:UF;D:7DJ; :EJU; :; B7 F;HIEDD7B?JU CEH7B; v915, HA OKEJ d’u UJ78B?H B7 L?EB7J?ED :kKD; HVgB; 

                                                
906 Cf. JKP=IIAJP : 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, EF.9?J., L. 528 ; KQ 0=LLKNP 
d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J. 
907 Cf. +. +0)-,('!, u 2DA LNKbHAI=PE? ?KILHE=J?A KB EJPANJ=PEKJ=H OLKNPO KNC=JEV=PEKJO v, 19PD !KJBANAJ?A 
KB PDA #QNKLA=J AOOK?E=PEKJ BKN 1LKNP +=J=CAIAJP (#A1+), EF.9?J., L. 73. 
908 Cf. !+A (2015), =NP. 23 u A??ALP=PEKJ, ?KJBKNIEPe AP IKdEBE?=PEKJO v, LPO. 2 à 6. 
909 4. ?ALAJd=JP, 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= ?KJRAJPEKJ 
3JAO?K v, EF.9?J., L. 1639. 
910 3J ?KJOP=P EJRANOA O’EILKOA =Q OQFAP dA OAO ?KILKO=JPAO EJOPEPQPEKJJAHHAO : 9f. "e?EOEKJ Jq 2015-07 -0% dQ 
.NeOEdAJP AJ d=PA dQ 24 OALPAIbNA 2015 LKNP=JP KNC=JEO=PEKJ dAO OANRE?AO dA H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA 
dKL=CA ; "eHEbeN=PEKJ, A$*", dQ 24 OALPAIbNA 2015, Jq 2015-95 -0%, "Q !KHHfCA dA H’ACAJ?A BN=Jd=EOA dA HQPPA 
?KJPNA HA dKL=CA LKNP=JP =REO OQN HA LNKFAP dA de?EOEKJ LKNP=JP KNC=JEO=PEKJ dAO OANRE?AO dA H’ACAJ?A.  
911 Cf. A. 0-37Ç0#, u *= ?KJOPEPQPEKJJ=HEO=PEKJ dAO =QPKNEPeO =dIEJEOPN=PERAO EJdeLAJd=JPAO : MQAHHA 
OECJEBE?=PEKJ ? v, RFDA, 2010, L. 887. 
912 Cf. .NKLKOEPEKJ dA HKE KNC=JEMQA, 1eJ=P, Jq 226, 7 de?AIbNA 2015, NAH=PERA =QT =QPKNEPeO =dIEJEOPN=PERAO 
EJdeLAJd=JPAO AP =QPKNEPeO LQbHEMQAO EJdeLAJd=JPAO, +.-&. "AO #1%A3*6 AP =. ; AP .NKLKOEPEKJ dA HKE 1eJ=P, Jq 
225, 7 de?AIbNA 2015, LKNP=JP OP=PQP CeJeN=H dAO =QPKNEPeO =dIEJEOPN=PERAO EJdeLAJd=JPAO AP dAO =QPKNEPeO LQbHEMQAO 
EJdeLAJd=JPAO, +.-&. "AO #1%A3*6 AP =. 
913 4. "eHEbeN=PEKJ, A$*", dQ 7 F=JREAN 2016, Jq 2016-2 (30, "Q !KHHfCA dA H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA 
HA dKL=CA eIAPP=JP QJ =REO OQN QJA LNKLKOEPEKJ dA HKE KNC=JEMQA NAH=PERAO =QT =QPKNEPeO =dIEJEOPN=PERAO 
EJdeLAJd=JPAO AP =QPKNEPeO LQbHEMQAO EJdeLAJd=JPAO AP OQN QJA LNKLKOEPEKJ dA HKE LKNP=JP OP=PQP CeJeN=H dAO =QPKNEPeO 
LQbHEMQAO EJdeLAJd=JPAO ; AP "eHEbeN=PEKJ, A$*", dQ 26 I=E 2016, Jq 2016-43 (30, "Q !KHHfCA dA H’ACAJ?A 
BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA eIAPP=JP QJ =REO OQN QJA LNKLKOEPEKJ dA HKE KNC=JEMQA NAH=PERA =QT =QPKNEPeO 
=dIEJEOPN=PERAO EJdeLAJd=JPAO AP =QPKNEPeO LQbHEMQAO EJdeLAJd=JPAO AP OQN QJA LNKLKOEPEKJ dA HKE LKNP=JP OP=PQP 
CeJeN=H dAO =QPKNEPeO LQbHEMQAO EJdeLAJd=JPAO, d=JO HAQN Ned=?PEKJ =dKLPeA L=N H’AOOAIbHeA ,=PEKJ=HA HA 28 =RNEH 
2016. 
914 "eOKNI=EO u LH=JEBEeAO v BKNIAHHAIAJP : Cf. A$*", .H=J OPN=PeCEMQA 2016-2018 (4. 0=LLKNP =JJ. d’=?P., 
A$*", 2015, EF.9?J., L. 13, MQE HA NAPN=JO?NEP). 
915 !. OLKNP, =NP. *. 232-5 ', =H. 1. - *= L=NPE?QH=NEPe dA ?A OP=PQP (Cf. 1. +A02',, u *AO =QPKNEPeO LQbHEMQAO 
EJdeLAJd=JPAO : NeBHATEKJO =QPKQN d'QJA JKQRAHHA LANOKJJA LQbHEMQA v, RD), 1AN F=JREAN 2013, Jq 1, L. 53 ; KQ +. 
"#%-$$#, u *AO =QPKNEPeO LQbHEMQAO EJdeLAJd=JPAO v, AJDA, 2008, L. 622) R= u ;CFEHJ;H 9HAO: JHE?I 
9EDIUGK;D9;I v OQER=JPAO : u B7 97F79?JU :k;IJ;H ;D jKIJ?9; ; (w) Bk7KJEDEC?; f?D7D9?VH; (w) 9AP: B7 H;IFEDI78?B?JU v 
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7DJ?:EF7g; v916 L=N dAO =PDHfPAO dKJP H= LNAQRA NAOOKNPEN= ?H=OOEMQAIAJP dAO NeOQHP=PO dAO 

=J=HUOAO (F 2) B=EO=JP OQEPA =QT ?KJPNmHAO =JPEdKL=CA MQ’AHHA = LKQN IEOOEKJ d’KNC=JEOAN (F 1). 

F 1 - U4, (u:580:B ,4 c/(8., d, 2’58.(409(:054 d,9 c54:8E2,9 (4:0d56(., 
 
183. *AO u EFUH7J?EDI :; 9EDJH[B; v OKJP LH=?eAO AJ PKQO HAQNO =OLA?PO OKQO H= NAOLKJO=bEHEPe917 

AP u F?BEJ9eAO: v918 L=N HA "ENA?PAQN dQ "eL=NPAIAJP eLKJUIA dA H’A$*" à MQE EH NAREAJP dA 

LNAJdNA u B7 :U9?I?ED 9dA HAO: FH;I9H?9NA: (w) v919 =Q IKIAJP dA H= ?KJBA?PEKJ dQ .NKCN=IIA 

J=PEKJ=H =JJQAH dA ?KJPNmHAO (.A!)920.  

 
!AHQE-?E R= dePANIEJAN u 9H:kEH:H; :; C?II?ED v dAO ?KJPNmHAQNO921 ?KILePAJPO, OKQO H= 

OQLANREOEKJ HA ?=O e?De=JP dA u FHEf;II?EDD;BI :; I7DJU (w) 9EEH:EDD7J;KHI v922, LKQN ABBA?PQAN 

dAO LNeHfRAIAJPO OQN HAO =PDHfPAO deOECJeO923. 

 
184. 1KQO NeOANRA dA HAQN u DEJ?f?97J?ED v LNe=H=bHA924, EHO OA deNKQHAJP d=JO dAO ?EN?KJOP=J?AO 

                                                
(0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 616, 11 FQEJ 2014, OQN HAO =QPKNEPeO =dIEJEOPN=PERAO EJdeLAJd=JPAO, .. %É*A0", 
L. 17). .KOEPERAIAJP, H'A$*" OA PNKQRA =EJOE u FB;?D;C;DJ H;IFEDI78B; :; I;I 79J;I, g7g; :'KD; 7KJEH?JU H;DfEH9U;, 
DEJ7CC;DJ 7K D?L;7K ?DJ;HD7J?ED7B v (1. "'-,, u *= HKE dQ 5 =RNEH 2006 AP H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA 
dKL=CA v, EF.9?J., L. 2489). +=EO H= ?KJPNAL=NPEA AOP JKJ JeCHECA=bHA, dfO HKNO MQA u 9O:;I 79J;I :ECC7g;78B;I 
9RKJP: ;Dg7g;9N: I7 H;IFEDI78?B?JU FHEFH; ;J DED F9HQO: 9;BB; :; B'QJ7J v ("8?:. - Cf. eC=HAIAJP : 0=LLKNP 1eJ=P, 
Jq 12, FHU9., L. 46. z 4. AJ?KNA : !# AREO, 8 OALPAIbNA 2005, CCA&") (!KIIEOOEKJ dA ?KJPNmHA dAO =OOQN=J?AO, 
dAO IQPQAHHAO AP dAO EJOPEPQPEKJO dA LNeRKU=J?A), Jq 371558 ; 0=LLKNP =JJ. d’=?P., !#, ed. *= dK?QIAJP=PEKJ 
BN=Jd=EOA, ?KHH. *AO ePQdAO dQ !KJOAEH d’ÉP=P, 2006, L. 211 ; CJE , 2006, L. 359, JKPA ". *A #2-3'**#) AJ ?=O 
dA u f7KJ; v ((.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 151). !’AOP 
JKP=IIAJP H= N=EOKJ LKQN H=MQAHHA HA 1'* KbHECA PKQP H=bKN=PKENA =JPEdKL=CA à OKQO?NENA u KD; 7IIKH7D9; 
H;IFEDI78?B?JU 9?L?B; ;J FHEf;II?EDD;BB; v (Cf. 1'* (2016), 1A?P. 4.2.5 u !KQRANPQNA L=N QJA =OOQN=J?A NAOLKJO=bEHEPe 
?EREHA LNKBAOOEKJJAHHA v), ?A MQE NAREAJP à H’EILKOAN à JKPNA -NC=JEO=PEKJ J=PEKJ=HA =JPEdKL=CA MQE H’EJPfCNA. 
916 !+A (2015), =NP. 3 u .NAQRA dQ dKL=CA v, LP. 1 u !D=NCA dA H= LNAQRA AP dACNe dA LNAQRA v. 
917 !. OLKNP, =NP. *. 232-12 =H. 1. - 4. "e?EOEKJ Jq 2015-07 -0% dQ .NeOEdAJP AJ d=PA dQ 24 OALPAIbNA 2015 LKNP=JP 
KNC=JEO=PEKJ dAO OANRE?AO dA H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA, FHU9., =NP. 9 =H. 1. 
918 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 120.  
919 !. OLKNP, =NP. 0. 232-46 =H. 1. 
920 Cf. ?8?:., =NP. *. 232-5 ', =H. 2, 1q 9.KQN HA BKJdAIAJP dA ?APPA ?KILePAJ?A: ; AP "eHEbeN=PEKJ, A$*", dQ 16 
de?AIbNA 2015, Jq 2015-135 !20*, Jq 2015-135 !20*, LKNP=JP =dKLPEKJ dQ LNKCN=IIA dAO ?KJPNmHAO dA 
H’ACAJ?A LKQN 2016 9.KQN HA dANJEAN .A!:. 
921 "8?:., =NP. 0. 232-46 =H. 1. - Cf. "eHEbeN=PEKJ, A$*", dQ 17 BeRNEAN 2016, Jq 2016-17 !20*, NAH=PERA à 
H’=CNeIAJP, H’eR=HQ=PEKJ AP =QT KbHEC=PEKJO dAO LANOKJJAO ?D=NCeAO dAO ?KJPNmHAO =Q PEPNA dA H’=NPE?HA *. 232-11 dQ 
?KdA dQ OLKNP, J(, 26 BeRNEAN 2016, PATPA Jq 48, L. 100 (4. ,.  *A,!&A0", u *QPPA ?KJPNA HA dKL=CA - 
.NeHfRAIAJP - !KJdEPEKJO d'=CNeIAJP AP d'eR=HQ=PEKJ LNe?EOeAO v, EF.9?J., L. 7). 
922 !. OLKNP, =NP. 0. 232-70-2, ?Nee L=N ". Jq 2016-83, FHU9., =NP. 19. - 'HO OKJP deOECJeO L=N u 9H:; FHUI?:;DJ :; 
B'7g;D9;, IKH FHEFEI?J?ED :K :?H;9J;KH :K :UF7HJ;C;DJ :;I 9EDJH[B;I (w) F7HC? B;I F;HIEDD;I ;D 9h7Hg; :;I 
9EDJH[B;I 9Cf. ?8?:., =NP. *. 232-11=H. 1: 7KJEH?IU;I F7H B; 9E:; :; B7 I7DJU FK8B?GK; R FHE9U:;H R :;I FHUBVL;C;DJI 
DU9;II?J7DJ KD; J;9hD?GK; ?DL7I?L; v ("8?:., =H. 1). 
923 "AO u ;I9EHJ;9O: v OQNRAEHHANKJP (Cf. !. OLKNP, =NP. 0. 232-46 3q ; 4. 1'!# (2015), .=NPEA 4 u AJJATAO v, AJJATA 
" u .NeHfRAIAJP dAO e?D=JPEHHKJO d’QNEJA v, LP. 4 u #TECAJ?AO v, LP. 6) AJ?KNA u :7DI JEKI I;I :UFB79;C;DJI v 
H’=PDHfPA dKJP AHHAO KJP H= NAOLKJO=bEHEPe u R 9ECFJ;H :; 9H:7 DEJ?f?97J?ED 9dQ ?KJPNmHA: R B'?DJUH;IIU ;J jKIGK'7KN 
EFUH7J?EDI :; FHUBVL;C;DJ v (!. OLKNP, =NP. 0. 232-55) =BEJ d’eREPAN PKQP ?KJPKQNJAIAJP dAO LNKPK?KHAO =JPEdKL=CA. 
924 "8?:., =NP. *. 232-13-2 =H. 1. - *= JKPEBE?=PEKJ OA deBEJEP ?KIIA u B'79J; ?DfEHC7DJ B; IFEHJ?f GK'?B 7 UJU :UI?gDU 
FEKH f7?H; B'E8j;J :'KD 9EDJH[B; v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 120). - 4. 1'!# (2015), =NP. 
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L=NPE?QHEfNAO dA PAILO AP dA HEAQ dKJP H= LNeREOEKJ ?KIIA H= deHEIEP=PEKJ OKJP EILKOeAO L=N HA 

!+A925, PATPA dEOPEJCQ=JP AJPNA HAO ?KJPNmHAO dEQNJAO AP JK?PQNJAO (A) MQE OKJP LKQN HAO OA?KJdO 

OKQIEO à dAO ?KJdEPEKJO PNfO NAOPNE?PERAO (B). 

A - L( d09:04c:054 ,4:8, c54:8E2,9 d0u84,9 ,: 45c:u84,9 
 
185. *A !+A dA 2015 EILKOA, AJ ABBAP, MQA HAO ?KJPNmHAO =JPEdKL=CA LQEOOAJP EJPANRAJEN à H= 

BKEO u R JEKJ CEC;DJ v, I=EO AJ?KNA u ;D JEKJ B?;K v926, LNEJ?ELA ?KJOPEPQ=JP u KD; DEKL;BB; 

C7D?f;IJ7J?ED :; Bk7JJH79J?ED :; B7 BKJJ; 7DJ?:EF7g; L;HI B7 C7J?VH; FUD7B; v MQE LKQN ?APPA 

N=EOKJ IgIA dAR=EP NAJdNA u :UB?97J; v O= u JH7DIFEI?J?ED (w) :7DI DEJH; :HE?J ?DJ;HD; v927. 

 
"AO ?KJPNmHAO u dA FKQN v LKQN debQPAN928 LAQRAJP ?KIIA =QL=N=R=JP gPNA IEO AJ yQRNA 

d=JO u JEK9O: 9HAO: B?;K9T: (w) 9d’: ;DJH7YD;C;DJ EK (w) 9dA: C7D?f;IJ7J?EDI IFEHJ?L;I v929, MQA 

HAO =PDHfPAO OA LNeL=NAJP KQ L=NPE?ELAJP à QJA I=JEBAOP=PEKJ OLKNPERA J=PEKJ=HA, DULKPDfOA dA 

LNEJ?ELA, KQ à QJA ?KILePEPEKJ EJPANJ=PEKJ=HA, à PEPNA d’AT?ALPEKJ930.  

 
'HO LAQRAJP eC=HAIAJP OA deNKQHAN d=JO HAO u UJ78B?II;C;DJ9O: (w) 9=Q OAEJ dAOMQAHO: 

IEDJ FH7J?GKU;I :;I 79J?L?JUI FhOI?GK;I EK IFEHJ?L;I v931 OKQIEO à de?H=N=PEKJ AJ LNeBA?PQNA932, 

?KIIA d=JO HAQNO u 7DD;N;I v933. 

 
186. !AQT-?E LKQR=EAJP934 AJ?KNA gPNA ABBA?PQeO u 9d:7DI JEKJ 7KJH; B?;K 9hE?I? 7L;9 B'799EH: 

:K IFEHJ?f F;HC;JJ7DJ :'7IIKH;H B; H;IF;9J :; IED ?DJ?C?JU EK, R I7 :;C7D:;, R IED :EC?9?B; v935 

                                                
5.0 u ,KPEBE?=PEKJ dAO OLKNPEBO v, LP. 1 u -bFA?PEB v : u 9H:kE8j;9J?f ;IJ :; Ik7IIKH;H GKkKD IFEHJ?f GK? 7 UJU IUB;9J?EDDU 
FEKH KD 9EDJH[B; IE?J DEJ?f?U :; C7D?VH; 7FFHEFH?U; :K FHUBVL;C;DJ :kU9h7DJ?BBED (f) ; GK; B;I :HE?JI :K IFEHJ?f 
IE?;DJ H;IF;9JUI ; GKk?B DkO 7?J F7I :; FEII?8?B?JU :; C7D?FKB;H BkU9h7DJ?BBED R FHUB;L;H ; ;J GK; B7 DEJ?f?97J?ED IE?J 
:E9KC;DJU; v. 
925 Cf. !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v, LP. 2 u .KNPeA dAO ?KJPNmHAO v. 
926 !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v, LP. 2 u .KNPeA dAO ?KJPNmHAO v.  
927 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12. 
928 Cf. !. OLKNP, =NP. *. 232-13-1 (IKd. L=N KNd. Jq 2015-1207, FHU9., =NP. 11) ; AP ?8?:., =NP. *. 232-14 (IKd. L=N 
KNd. Jq 2015-1207, FHU9., =NP. 12). 
929 !. OLKNP, =NP. *. 232-13-1, 1q. 
930 Cf. ?8?:., NAJRKU=JP à OKJ =NP. *. 230-3. 
931 "8?:., 2q. 
932 (.-!. *A.-3 *#, u *= HQPPA ?KJPNA HA dKL=CA AP H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO. z *KE Jq 2006-405 dQ 
5 =RNEH 2006 v, EF.9?J., L. 136, JKPA dA b=O dA L=CA Jq 32. 
933 !. OLKNP, =NP. *. 232-13-1, 2q. 
934 Cf. *. Jq 2006-405, FHU9., =NP. 10 LKQN H’EJOPEPQPEKJ dA ?AO dEOLKOEPEKJO. 
935 1. "'-,, u *= HKE dQ 5 =RNEH 2006 AP H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 2489. - Cf. LKQN 
H= dANJEfNA RANOEKJ AJ RECQAQN FQOMQ’=Q 1AN JKRAIbNA 2015 dA ?AO dEOLKOEPEKJO : !. OLKNP, =NP. *. 232-13-1, 3q, ?Nee 
L=N KNd. Jq 2010-379, =NP. 6. 
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=HKNO IgIA MQ’QJ dKQPA OQbOEOP=EP MQ=JP à H= ?KJBKNIEPe dA ?AO dEOLKOEPEKJO =RA? HA dNKEP =Q 

NAOLA?P dA H= REA LNEReA936. 

 
.KQNP=JP BQNAJP L=N H= OQEPA R=HEdeAO =R=JP HAQN PN=JOLKOEPEKJ AJ dNKEP EJPANJA dAO 

dEOLKOEPEKJO dQ !+A AJREO=CA=JP LHQO CN=RAIAJP HA B=EP MQA JKJ OAQHAIAJP dAO ?KJPNmHAO 

=JPEdKL=CA LQEOOAJP EJPANRAJEN u dA FKQN v =Q dKIE?EHA d’QJ =PDHfPA O=JO OKJ =??KNd937, I=EO 

AJ?KNA MQ’EHO LQEOOAJP gPNA ABBA?PQeO d=JO QJA LH=CA DKN=ENA ?KILNEOA AJPNA u 6 9OET: h;KH;I ;J 

23 9REJCP-PNKEO: h;KH;I v938 ! 

 
187. .ENA, dAO ?KJPNmHAO =JPEdKL=CA u dA JQEP v939 OKJP I=EJPAJ=JP LKOOEbHAO AJ dNKEP EJPANJA940 

=HKNO IgIA MQA HAO LANMQEOEPEKJO AP REOEPAO dKIE?EHE=ENAO JK?PQNJAO OKJP JKNI=HAIAJP LNKDEbeAO, 

KQ OKJP LANIEOAO à PEPNA AT?ALPEKJJAH941 à dAO ?KJdEPEKJO PNfO NAOPNE?PERAO942 d=JO dAO =BB=ENAO 

IAPP=JP AJ LeNEH dAO EJPeNgPO =QPNAIAJP LHQO EILKNP=JPO MQA H= HQPPA ?KJPNA HA dKL=CA943. 

 
*= $N=J?A = =EJOE LQ IAPPNA AJ yQRNA u KD IOIJVC; 9ECFB;N; v944 à QJ LKEJP PAH MQ’EH AOP 

dEBBE?EHA d’AJ IAOQNAN H= LKNPeA AJ H’=PPAJPA dA de?EOEKJO dA FQOPE?A OQN ?A PDfIA MQE JA dARN=EAJP 

L=O I=JMQAN d’EJPANRAJEN. 

 
 'H JA O’=LLHEMQAN= AJ ABBAP MQ’à ?ANP=EJO OLKNPEBO945, LNAIEfNA LKPAJPEAHHA AJPKNOA =Q !+A, 

QJEMQAIAJP LKQN HA NA?QAEH dA HAQNO dKJJeAO bEKHKCEMQAO, OA?KJd I=JMQAIAJP eRAJPQAH à ?A 

PATPA, AP OKQO NeOANRA dA u IEKFTEDI gH7L;I ;J 9ED9EH:7DJI v OKEP u GK'?B 7 9EDJH;L;DK EK L7 

                                                
936 Cf. (.-!. *A.-3 *#, u *= HQPPA ?KJPNA HA dKL=CA AP H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO. z *KE Jq 2006-405 
dQ 5 =RNEH 2006 v, EF.9?J., L. 136, OA NeBeN=JP à H’=NP. 9 dQ !KdA ?EREH. 
937 Cf. -Nd. Jq 2015-1207, FHU9., =NP. 11. - 4. *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ 
?KJBKNIA =QT ATECAJ?AO EJPANJ=PEKJ=HAO v, EF.9?J., L. 38. 
938 !. OLKNP, =NP. *. 232-14 =H. 1, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 12. - Cf. *. $A7-**#, u 'JOPEPQPEKJO - 
!KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO EJPANJ=PEKJ=HAO v, EF.9?J., L. 38 ; KQ +. .#*2'#0, 
u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12. 
939 Cf. !. OLKNP, =NP. *. 232-14-1 à 5, ?NeeO L=N -Nd. Jq 2015-1207, FHU9., =NP. 13. 
940 4. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, 
JKPA dA b=O dA L=CA Jq 27, OA MQAOPEKJJ=JP OQN HA IKIAJP NeAH dA H= u HU7B?I7J?ED v dAO ?KJPNmHAO =JPEdKL=CA. 
941 !. LNK?. LeJ., =NP. 59 =H. 1. z 4. L=N AT. H’=NP. 706-28 =H. 1 dQ !KdA dA LNK?edQNA LeJ=HA NAH=PEB =Q PN=BE? dA 
OPQLeBE=JPO. 
942 Cf. (.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., L. 131. 
943 4. AJ?KNA : +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, 
EF.9?J., L. 12 ; .. !-**-+ , u *AO OLKNPEBO dA D=QP JERA=Q OKJP-EHO dAO ?EPKUAJO dA OA?KJdA VKJA ? v, EF.9?J., L. 
564 ; (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : 
?EPEQO, =HPEQO, BKNPEQO. x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524 ; "8?:., u *= JKQRAHHA HKE OQN HA 
dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183.  
944 Cf. (.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., LL. 
131 O. 
945 Cf. !. OLKNP, =NP. *. 232-14-1 =H. 1. 
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9EDJH;L;D?H v946 =QT dEOLKOEPEKJO dQ !KdA dQ OLKNP NeLNEI=JP HA dKL=CA, OKEP MQ’EH u L7 

9EDJH;L;D?H, :; C7D?VH; ?CC?D;DJ; v947 à ?AHHAO-?E, PNKEOEfIA I=JMQAIAJP LKPAJPEAH. 

 
188. *A deNKQHAIAJP dA ?AO ?KJPNmHAO AOP =EJOE BKNPAIAJP AJ?=dNe, eP=JP OKQIEO à dAO 

?KJdEPEKJO PNfO NAOPNE?PERAO AJ RQA dA LNKPeCAN HAO dNKEPO dA OLKNPEBO.  

B - D,9 c54:8E2,9 45c:u84,9 95u309 à d,9 c54d0:0549 :8C9 8,9:80c:0v,9 
 

189. !KJdEPEKJ LNAIEfNA LKOeA L=N HA !KdA dQ OLKNP, u B;I EFUH7J?EDI :; 9EDJH[B;I (w) 

9=JPEdKL=CA: F;KL;DJ 7LE?H B?;K 7K :EC?9?B; EK 7K B?;K :'hU8;Hg;C;DJ :'KD IFEHJ?f ;DJH; 23 

h;KH;I ;J 6 h;KH;I, :7DI B; H;IF;9J :; I7 L?; FH?LU; ;J :; IED ?DJ?C?JU (w) v dfO HKNO MQA ?AHQE-

?E AOP EJPeCNe à QJ CNKQLA ?EbHA d’=PDHfPAO OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ NAHAR=JP dA H= 

?KILePAJ?A dA H’A$*", u :'KD EHg7D?IC; IFEHJ?f ?DJ;HD7J?ED7B EK :'KD; EHg7D?I7J?ED D7J?ED7B; 

7DJ?:EF7g; UJH7DgVH; v, KQ, bEAJ MQ’ATPeNEAQN à ?A dEOLKOEPEB, u F7HJ?9?F; R KD; C7D?f;IJ7J?ED 

IFEHJ?L; ?DJ;HD7J?ED7B; v948.  

 
#J ?KJOeMQAJ?A, u 9H:;I IFEHJ?fI DED IEKC?I R KD; E8B?g7J?ED :; BE97B?I7J?ED ;J GK? D; 

F7HJ?9?F;DJ F7I R KD; C7D?f;IJ7J?ED IFEHJ?L; ?DJ;HD7J?ED7B; D; IEDJ F7I L?IUI v949, ?A MQE 

?KJOPEPQA QJA LNAIEfNA dEBBeNAJ?A JKP=bHA d’=RA? HA !+A MQE REOA PKQP =PDHfPA. 

 
190. .=N =EHHAQNO, PKQP ?KJPNmHA EJPANRAJ=JP dA JQEP AOP ?EN?KJO?NEP =QT OAQHO u FHUBVL;C;DJ9O: 

:kU9h7DJ?BBEDI v950 dA ?KJPNmHA dQ dKL=CA doIAJP LNe?EOeO951, OKQO LAEJA dA u DKBB?JU v952.  

 
1A PNKQRA dKJ? LNKDEbeA d=JO ?A ?=dNA H= dAI=JdA dA u 9ECCKD?97J?ED :; JEKJ; F?V9; 

EK :; JEKJ :E9KC;DJ KJ?B; v953 MQA HA !KdA dQ OLKNP LANIAP AJ LNEJ?ELA à H’K??=OEKJ dAO ?KJPNmHAO 

u dA FKQN v AP MQA HA !+A LANIAP AJ PKQPA DULKPDfOA. 

 
191. #JBEJ, KQPNA HA B=EP MQA OAQHO ?ANP=EJO OLKNPEBO OKEAJP REOeO L=N HA JKQRA=Q Ie?=JEOIA, 

?AHQE-?E JA O’=LLHEMQAN= MQA OE QJA dAQTEfIA ?KJdEPEKJ u 9KCKB7J?L; v954 AOP NAILHEA. 'H dARN= 

                                                
946 !. OLKNP, =NP. *. 232-14-1 =H. 1 2q. 
947 "8?:., =NP. *. 232-14-4 =H. 2. 
948 "8?:., =NP. *. 232-14-1 =H. 1 ; AP ?8?:., 1q. - 4. *. Jq 2016-41, FHU9., =NP. 221 LKQN H= IAJPEKJ dAO =PDHfPAO NAHAR=JP 
dQ CNKQLA ?EbHA d’KNC=JEO=PEKJO =JPEdKL=CA ePN=JCfNAO. 
949 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12. 
950 !. OLKNP, =NP. *. 232-14-1 =H. 2. 
951 "8?:., =NP. *. 232-14-4 =H. 3 AP 5. 
952 "8?:. 
953 "8?:., =NP. *. 232-14 =H. 3. 
954 *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO EJPANJ=PEKJ=HAO v, 
EF.9?J., L. 38. 
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AJ H’K??QNNAJ?A u ;N?IJ;9N: R B';D9EDJH; :K IFEHJ?f v REOe L=N QJ ?KJPNmHA JK?PQNJA u :;I IEKFTEDI 

gH7L;I ;J 9ED9EH:7DJI GK'?B 7 9EDJH;L;DK EK L7 9EDJH;L;D?H 7KN :?IFEI?J?EDI (w) 7DJ?:EF7g; v 

KQ u KD H?IGK; :; :?IF7H?J?ED :;I FH;KL;I v 955 LANIAPP=JP dA HA ?KJBKJdNA. 

 
!AO dEOLKOEPEKJO dEBBfNAJP AJ L=NPEA dA ?AHHAO LNeRQAO L=N HA !+A, à debQPAN L=N HA 

OA?KJd ?KNLO dA LDN=OA LNKLNA à H= deLANdEPEKJ LKPAJPEAHHA dAO LNAQRAO dA B=EPO dA dKL=CA MQE 

J’U BECQNA L=O956. 

 
.=N =EHHAQNO, IgIA OE QJA EJPANLNeP=PEKJ dA ?AO dEOLKOEPEKJO =Q NAC=Nd dAO LNEJ?ELAO dA 

dNKEP AP LNK?edQNA LeJ=HA LKQNN=EP EILHEMQAN QJA LKOOEbEHEPe PNfO H=NCA dA ?KJPNmHAO dA JQEP957 JKJ 

HEIEPeA =QT u 97I :; ifB7gH7D9;j v958, H= JKPEKJ dA u IEKFTEDI gH7L;I ;J 9ED9EH:7DJI v959 dA 

?KJPN=RAJPEKJ L=N QJ =PDHfPA =QT dEOLKOEPEKJO dA H= HQPPA ?KJPNA HA dKL=CA NAPAJQA L=N JKPNA dNKEP 

EJPANJA L=N=iP LHQO LNKPA?PNE?A dAO dNKEPO dAO OLKNPEBO MQA ?AHHA dA u IEKFTEDI gH7L;I ;J 

IFU9?f?GK;I v960 AJREO=CeA L=N HA !+A961. 

 
192. 3JA PNKEOEfIA ?KJdEPEKJ AOP AJ?KNA LNeRQA L=N HA !KdA dQ OLKNP à PEPNA ?KILHeIAJP=ENA 

RAJ=JP NeEJPNKdQENA d=JO OAO dEOLKOEPEKJO JKQRAHHAO NAH=PERAO =QT ?KJPNmHAO u dA JQEP v, QJA 

C=N=JPEA OQLLNEIeA dA B=dKJ ?KJ?KIEP=JPA NAH=PERA =QT ?KJPNmHAO u dA FKQN v. 

 
*A u 9EDI;DJ;C;DJ v LNe=H=bHA dQ OLKNPEB962 =QT REOEPAO dKIE?EHE=ENAO JK?PQNJAO AOP AJ 

H’AOLf?A Je?AOO=ENA à PEPNA dA u FH?D9?F; v963, QJA dKQbHA u :UHEg7J?ED v964 à ?APPA NfCHA eP=JP 

Je=JIKEJO EJOPEPQeA d=JO HAO ?=O dA u H;fKI v dA O’U LNgPAN965 KQ AJ H’=bOAJ?A IgIA dA 

                                                
955 !. OLKNP, =NP. *. 232-14-1 =H. 1 2q. 
956 Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., 
L. 12. 
957 Cf. *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO 
EJPANJ=PEKJ=HAO v, EF.9?J., L. 38. 
958 Cf.  (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., 
L. 28. 
959 !. OLKNP, =NP. *. 232-14-1 =H. 1 2q. 
960 !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 5.2 v. 
961 Cf. AJ ?A OAJO : +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, 
EF.9?J., L. 12. 
962 !. OLKNP, =NP. *. 232-14-2 =H. 1. - 4. AJ?KNA : ?8?:., =NP. 0. 232-46-1 (!Nee L=N ". Jq 2016-83, FHU9., =NP. 12 RAJQ 
LNe?EOAN HAO IKd=HEPeO dA Ne=HEO=PEKJ dAO ?KJPNmHAO dA u JQEP v). - 'H AOP dKJ? dAI=Jde à H’=PDHfPA u :; H;DED9;H (w) 
:; IED FHEFH; 9h;f R Bk?DL?EB78?B?JU :; IED :EC?9?B; v !  ((.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe 
dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., L. 131). 
963 *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO EJPANJ=PEKJ=HAO v, 
EF.9?J., L. 38.  
964 "8?:. 
965 !. OLKNP, =NP. *. 232-14-4 =H. 1. 
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u IEBB?9?J9=PEKJ: v966 OQN ?A LKEJP, à H= OPNE?PA ?KJdEPEKJ MQA HAO KNC=JEO=PEKJO OLKNPERAO 

?KILePAJPAO967 =QT BEJO dA dEHECAJPAN dAO ?KJPNmHAO JK?PQNJAO =EAJP AQ u 9EDD7?II7D9; :; 

IEKFTEDI gH7L;I ;J 9ED9EH:7DJI GK; 9;BK?-9? L7 9EDJH;L;D?H, :; C7D?VH; ?CC?D;DJ;, 7KN 

:?IFEI?J?EDI v dA HQPPA ?KJPNA HA dKL=CA968. 

 
193. "=JO H’DULKPDfOA Kn HA OLKNPEB =QN= dKJJe OKJ =??KNd LNe=H=bHA à H= PAJQA dA ?KJPNmHAO 

JK?PQNJAO969 =Q OAEJ dA OKJ dKIE?EHA, =HKNO ?AQT-?E u F9KQNNKJP: WJH; :?B?g;DJU9O: v970, L=N 

de?EOEKJ u CEJ?L9eA: v dQ u 9":?H;9J;KH :K :UF7HJ;C;DJ :;I 9EDJH[B;I v dA H’A$*" MQE dARN= 

d=JO ?A ?=dNA u L;?BB;9N: R 9; GK; B'EFUH7J?ED :; 9EDJH[B; ;DL?I7gU; g7H7DJ?II; KD; IJH?9J; 

FHEFEHJ?EDD7B?JU ;DJH; B;I 7JJ;?DJ;I FEHJU;I 7KN :HE?JI :K IFEHJ?f ;J B;I ;Dj;KN :; B7 BKJJ; 9EDJH; 

B; :EF7g; ;D J;HC;I :; BEO7KJU :;I 9ECFUJ?J?EDI ;J :; FHEJ;9J?ED :; I7 I7DJU v971. 

 
"=JO HAO DULKPDfOAO deNKC=PKENAO LNe?EPeAO, u B;I 9hEI;I (w) IEDJ ;D9EH; FBKI 

9ECFB;N;I v972, HA !KdA dQ OLKNP LNeRKU=JP H’EJPANRAJPEKJ dA dAQT JKQRA=QT LANOKJJ=CAO MQA 

OKJP HA u 9.:HE9KH;KH :; B7 RUFK8B?GK; v973 AP HA u 9(:Kg; :;I B?8;HJUI ;J :; B7 :UJ;DJ?ED v 

((*")974 AJ ?D=NCA NAOLA?PERAIAJP dA OQLANREOAN AP =QPKNEOAN H= IEOA AJ yQRNA dA ?KJPNmHAO u dA 

JQEP v. 

 
194. 1E QJ =PDHfPA NABQOA dA dKJJAN OKJ =OOAJPEIAJP =QT ?KJPNmHAO dA JQEP KQ J’= L=O ePe 

OKHHE?EPe d=JO HAO DULKPDfOAO dA BH=CN=J?A L=N HA u :?H;9J;KH :K :UF7HJ;C;DJ :;I 9EDJH[B;I :; 

B'Ag;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; :EF7g;, :; B'EHg7D?I7J?ED D7J?ED7B; 7DJ?:EF7g; UJH7DgVH; 

9ECFUJ;DJ; EK :'KD EHg7D?IC; IFEHJ?f ?DJ;HD7J?ED7B 9ECFUJ;DJ v, HA (*" AOP =HKNO ?KILePAJP 

                                                
966 "8?:., =H. 2. 
967 3J e?D=JCA Ne?ELNKMQA dAO u ?DfEHC7J?EDI H;B7J?L;I 7KN 9EDI;DJ;C;DJI H;9K;?BB?I v AOP AJ?KNA EILKOe L=N HA 
!KdA dQ OLKNP, AP ?A, u F7H JEKJ CEO;D v (!. OLKNP, =NP. 0. 232-46-2 (!Nee L=N ". Jq 2016-83, FHU9., =NP. 12)), LAQP-
gPNA AJ H’=PPAJPA d’QJ JKQRA=Q PN=EPAIAJP =QPKI=PEOe OQN H= MQAOPEKJ.   
968 !. OLKNP, =NP. *. 232-14-4 =H. 2. 
969 *’=??KNd dQ OLKNPEB AOP Je?AOO=ENAIAJP dKJJe u F7H U9H?J v (!. OLKNP, =NP. *. 232-14-2 =H. 3 ; AP 0. 232-46-1 =H. 
6). 'H LAQP u WJH; IEBB?9?JU ;J H;9K;?BB? v P=JP L=N HA u :?H;9J;KH :K :UF7HJ;C;DJ :;I 9EDJH[B;I v dA H’A$*", MQA L=N 
u B'EHg7D?IC; IFEHJ?f ?DJ;HD7J?ED7B 9ECFUJ;DJ v KQ AJ?KNA L=N u KD EHg7D?I7J;KH :'KD; C7D?f;IJ7J?ED IFEHJ?L; 
?DJ;HD7J?ED7B; v (!. OLKNP, =NP. *. 232-14-2 =H. 1, 2 AP 4 ; AP 0. 232-46-1 =H. 2). - "=JO ?A ?=O u ?B f7K:H7 L;?BB;H R 9; 
GK; B; 9EDI;DJ;C;DJ 7K 9EDJH[B; :; DK?J D; IE?J F7I B?U R B7 F7HJ?9?F7J?ED R B7 9ECFUJ?J?ED, I?DED ?B I;H7 9EDI?:UHU 
9ECC; fEH9U FK?IGK; B; IFEHJ?f D; FEKHH7 F7HJ?9?F;H GK; I'?B 7 :EDDU IED 799EH: ;J GK; 9; :;HD?;H D; :E?J F7I 
9ED:?J?EDD;H I7 F7HJ?9?F7J?ED R B7 9ECFUJ?J?ED v (*. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - 
&=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO EJPANJ=PEKJ=HAO v, EF.9?J., L. 38). 
970 !. OLKNP, =NP. *. 232-14-3 =H. 1. 
971 "8?:. =H. 2. 
972 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12.  
973 !. OLKNP, =NP. *. 232-14-4 =H. 4. 
974 "8?:., =H. 1. 
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LKQN HAO u 7KJEH?I;H v975, OKQO NeOANRA Je=JIKEJO d’QJA u EFFEI9EPEKJ: v LNe=H=bHA à HAQN PAJQA 

BKNIQHeA L=N HA u 9.:HE9KH;KH :; B7 RUFK8B?GK; v dAOPEJ=P=ENA u :K FHEj;J :; 9EDJH[B; v976. 

 
"=JO ?AO dAQT (2) DULKPDfOAO deNKC=PKENAO AJBEJ, H’=QPKNEO=PEKJ eRAJPQAHHA dA ?KJPNmHA 

dA JQEP OAN= QJEMQAIAJP u :EDDU; FEKH KD FHUBVL;C;DJ :UJ;HC?DU (w) R F;?D; :; DKBB?JU v dA 

H’AJOAIbHA dAO u EFUH7J?EDI v977, AP OQNPKQP L=N QJA u EH:EDD7D9; U9H?J; v dQ (*" u CEJ?LU; 

F7H HUfUH;D9; 7KN UBUC;DJI :; f7?J ;J :; :HE?J jKIJ?f?7DJ GK9’EHO: (w) 9eP=EAJP: DU9;II7?H;9O: v978.  

 
195. "A I=JEfNA LNKbHeI=PEMQA Je=JIKEJO, HA JKQRA=Q dEOLKOEPEB, B=EO=JP e?DK =QT IQHPELHAO 

HeCEOH=PEKJO AJREO=CA=JP dAO O=EOEAO dKIE?EHE=ENAO d=JO HA ?=dNA dA LNK?edQNAO =dIEJEOPN=PERAO, 

U deNKCA OQN QJ LKEJP L=NPE?QHEAN979.  

 
$=EO=JP BE dA H= FQNEOLNQdAJ?A dA H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA MQA HAO 

HeCEOH=PEKJO BEO?=HAO980 AP dA dNKEP dA H= ?KJ?QNNAJ?A981 EJPANJAO AJ I=PEfNA dA REOEPAO AP O=EOEAO 

dKIE?EHE=ENAO KJP ePe ?KJPN=EJPAO dA LNAJdNA AJ ?KJOEdeN=PEKJ, H=dEPA KNdKJJ=J?A J’AOP u F7I 

IKI9;FJ?8B; :'7FF;B v982. 

 
196. *A ?KJOAJPAIAJP dA H’=PDHfPA =QT ?KJPNmHAO dA JQEP AOP AJ deBEJEPERA u E8B?g7JE?H; v983 AP 

u 9EDJH7?DJ v984 AJ PKQPAO DULKPDfOAO. #J ABBAP PKQP NABQO KLLKOe à HAQN deNKQHAIAJP, MQA ?A OKEP 

                                                
975 "8?:., =H. 1 AP 2. 
976 "8?:., =H. 4. 
977 "8?:., =H. 3 AP 5. z *’=HEJe= 6 dA H’=NP. *. 232-14-4 dQ !KdA dQ OLKNP LNeRKEP AJ?KNA MQA u 9H:; f7?J GK; 9H:;I 
EFUH7J?EDI 9Ne=HEOeAO OQN =QPKNEO=PEKJ dQ (*": HULVB;DJ :;I ?DfH79J?EDI FUD7B;I EK :;I C7DGK;C;DJI (w) 9à H= 
HeCEOH=PEKJ =JPEdKL=CA: D; 9EDIJ?JK; F7I KD; 97KI; :; DKBB?JU :;I FHE9U:KH;I ?D9?:;DJ;I v. - 4. L=N AT. AJ I=PEfNA 
dA ?KJPNmHA d’EdAJPEPe : &. 4*A+7,!), u *A PN=BE? dA LNKdQEPO OPQLeBE=JPO AP HAO LNK?edQNAO LKHE?EfNAO 
=BBeNAJPAO v, AJ FUD7B, 2004, L. 187). 
978 "8?:., =H. 3. 
979 Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., 
L. 12 : u 9H:'7JJH79J?ED :; B7 C7J?VH; FUD7B; ;IJ ?9? R IED F7HENOIC;. D7DI B; 97:H; :'KD 9EDJH[B; GK? D';IJ IKI9;FJ?8B; 
:'WJH; IK?L? GK; :'KD; FHE9U:KH; :?I9?FB?D7?H;, B'7KJEH?I7J?ED :K jKg; FUD7B F;KJ 7?DI? WJH; H;GK?I;. %'EH:EDD7D9; 
D° 2015-1207 CWB; B; FUD7B ;J B; :?I9?FB?D7?H; :7DI KD ;DI;C8B; E] B7 9ECFB;N?JU I;C8B; HUgD;H (w) v. 
980 Cf. !#"&, =BB. Jq 18497/03, 21 BeRNEAN 2008, 0=RKJ ?/ $N=J?A, JC)  , 2008, ', 167, KbO. $. 13"0# ; %)A, 
15 =RNEH 2008, L. 3, JKPA $. .#00-2', ; DH. f?I9., Jq 12, 20 I=NO 2008, ?KII. 227, JKPA ". 0A4-, AP !. *-3'2 ; 
R;L. ,E9?UJUI, 2008, L. 658, KbO.  .  -3*-! ; R,C, 2008, L. 598, KbO. &. +A21-.-3*-3 ; D., 2008, A(, L. 
1054, KbO. %3É*A3" ; RD), 2009, F. 905, E8I. %-,8A*#8 ;  AJF, 5fIA ed., 2009, Jq 5 ; ?8?:., Jq 52 ; RJF, 
5/08, Jq 571, L. 454, ePQdA  . &A2-36 ; ?8?:., 6/08, L. 552 ; JD", 2009, L. 1007, KbO. -.  A!&#*#2. z 4. LKQN 
H= HeCEOH=PEKJ =?PQAHHAIAJP =LLHE?=bHA : *.$, =NP. *. 16  , ''. 
981 Cf. !#"&, =BB. Jq 29598/08, 5 I=E 2011, 1Pe +AP=HHQNCEMQA *EKP=Nd $NfNAO ?/ $N=J?A, JC)  , Jq 20, 16 +=E 
2011, 595, KbO.  . .A120#- #*"A ; D., =?P., 20 FQEJ 2011, KbO. !. "#+3,!) ; BDCF, 2/2013, Jq 22. 
982 !. OLKNP, =NP. *. 232-14-4 =H. 3. 
983 *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO EJPANJ=PEKJ=HAO v, 
EF.9?J., L. 38. 
984 !KIIA H’AOP HA ?KJOAJPAIAJP à H’=NbEPN=CA dQ 2A1 AJ I=PEfNA EJPANJ=PEKJ=HA (Cf. A. .',,A, u *AO RE?EOOEPQdAO 
dQ 2NEbQJ=H =NbEPN=H dQ OLKNP v,  7P. )7B., 20 I=E 2004, L. 31 ; KQ A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D 
C7J?VH; :; IFEHJ, EF.9?J., JJq 330-332).  
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L=N QJ =PDHfPA U =U=JP BKNIAHHAIAJP AP NeCQHEfNAIAJP ?KJOAJPE =Q LNe=H=bHA, KQ L=N QJ OLKNPEB 

O’U PNKQR=JP ?KJPN=EJP L=N de?EOEKJ FQdE?E=ENA, LKQNN= K??=OEKJJAN dAO LKQNOQEPAO AP O=J?PEKJO 

dEO?ELHEJ=ENAO985. 

 
.=N =EHHAQNO, HA B=EP dA ?KJOAJPEN à ?AO ?KJPNmHAO =Q IKIAJP dA HAQN EJO?NELPEKJ à QJA 

?KILePEPEKJ EJPANJ=PEKJ=HA OAIbHAN=EP dARKEN ?KJdEPEKJJAN HAQN L=NPE?EL=PEKJ986 OE HAQN =??KNd AOP 

OKHHE?EPe L=N HAO KNC=JEO=PAQNO. 

 
#JBEJ, ?A MQE ?KJOPEPQ=EP H’QJA u :;I DEKL;7KJUI B;I FBKI C7HGK7DJ;I v987 dA H= HKE Jq 

2008-650 MQE u FHE99ed=EP: R KD H;L?H;C;DJ :; FEB?J?GK; 9H?C?D;BB; ;D f7?I7DJ B; 9hE?N, FEKH B7 

FH;C?VH; fE?I, :'?D9H?C?D;H B7 :UJ;DJ?ED :; FHE:K?JI :EF7DJI v, NeOEd=EP d=JO HA B=EP MQ’AJ 

?KJOeMQAJ?A dA H’EJOPEPQPEKJ dA ?APPA EJBN=?PEKJ988, dAO ?KJPNmHAO LKQR=EAJP gPNA Ne=HEOeO u 9d:7DI 

B; 97:H; :; B7 g7H:; R LK; :kKD IFEHJ?f IEKFTEDDU :k7LE?H 9ECC?I B;I :UB?JI FHULKI 7KN 7HJ?9B;I 

%. 232-9 ;J %. 232-10 :K CE:; :K IFEHJ v989. 

 
197. !APPA dEOLKOEPEKJ IKdEBEeA AJ RQA dA LNe?EOAN HAO deHEPO REOeO990 R= LANIAPPNA d’ABBA?PQAN 

dAO ?KJPNmHAO d=JO HA ?=dNA u :; B7 FHE9U:KH; FUD7B; :; :HE?J 9ECCKD v991 OQN dAO =PDHfPAO =U=JP 

dePAJQ992 KQ PAJPe dA dePAJEN993 H’QJ dAO LNKdQEPO HAO LHQO dKL=JPO994 u HEOPeO v L=N =NNgPe dQ 

+EJEOPNA dAO OLKNPO995, I=EO AJ?KNA OQN ?AQT =U=JP AJBNAEJP, PAJPe d’AJBNAEJdNA KQ O’eP=JP NAJdQ 

?KILHE?AO dAO EJBN=?PEKJO dA LKQNRKUAQNO KQ PN=BE? dA LNKdQEPO dKL=JPO996. 

                                                
985 Cf. !. OLKNP, =NP. *. 232-14-5, LNKJKJ?eAO OAHKJ HAO ?=O L=N HAO BedeN=PEKJO OLKNPERAO KQ H’A$*". 
986 4. *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO 
EJPANJ=PEKJ=HAO v, EF.9?J., L. 38. 
987 (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE 
dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183. 
988 +.  #,'**-3!&#, u !KIIAJP=ENA dA H= HKE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? 
dA LNKdQEPO dKL=JPO v, EF.9?J., L. 58.  
989 !. OLKNP, =NP. *. 232-13 1q ?), ?Nee L=N *. Jq 2008-650, =NP. 3. 
990 Cf. ?8?:., =NP. *. 232-13-1, 4q IKd. L=N KNd. Jq 2015-1207, FHU9., =NP. 11. 
991 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 465. - 4. OQN ?APPA MQAOPEKJ AJ CeJeN=H : ?8?:., LL. 465-466). 
992 Cf. !. OLKNP, =NP. *. 232-26 '. 
993 Cf. ?8?:., I=EO L=N NeBeNAJ?A =QT dEOLKOEPEKJO dAO =NP. *. 232-9 1q 91=J?PEKJJ=JP H= PAJP=PERA dA dePAJPEKJ dA 
LNKdQEPO dKL=JPO L=N QJ OLKNPEB: AP *. 230-6 JKQRA=Q (!Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 5) 9"eBEJEOO=JP H= 
PAJP=PERA dA ?KIIEOOEKJ dA B=EPO dA dKL=CA:. *= ?KILHE?EPe dA dePAJPEKJ JA JKQO OAIbHA L=O ?KJ?ANJeA, IgIA OE 
AHHA AOP HA B=EP d’QJ OLKNPEB, ?=N d=JO ?APPA DULKPDfOA, EH OAN= MQAOPEKJ dA PN=BE? dA LNKdQEPO dKL=JPO (Cf. !. OLKNP, *. 
232-26 '' =H. 1 AP =NP. *. 232-10 2q). 
994 'H O’=CEP dAO u IK8IJ7D9;I DED IFU9?f?U;I v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 195). 
995 Cf. !. OLKNP, *. 232-26 ' =H. 2. - 4. ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= 
dePAJPEKJ L=N HA OLKNPEB AOP EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26 dQ !KdA dQ OLKNP, J(, 4 BeRNEAN 2016, PATPA 
Jq 36. 
996 Cf. ?8?:. =NP. *. 232-26 '' =H. 1 ; *. 232-10 1q AP 2q, AP 5q 90eLNAOOEKJ dA H= PAJP=PERA dA ?KIIEOOEKJ dA ?AO 
B=EPO: ; AP *. 230-5 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 5 90eLNAOOEKJ dA H= ?KILHE?EPe d=JO 
H’=??KILHEOOAIAJP dA ?AO B=EPO:.z #OP AJ?KNA O=J?PEKJJe LeJ=HAIAJP HA B=EP dA u 9B:7BI?f?;H, :UJHK?H; EK :UgH7:;H 
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#J LN=PEMQA, HAO =PDHfPAO LH=?eO AJ C=NdA à RQA u DEJ7CC;DJ :7DI B; 97:H; :;I ;DGKWJ;I 

:; fB7gH7D9; v997 L=N dAO KBBE?EANO dA LKHE?A FQdE?E=ENA998 RKJP LKQRKEN B=ENA H’KbFAP dA ?KJPNmHAO 

IEO AJ yQRNA L=N HAO LNeHARAQNO =CNeeO L=N H’A$*"999.  

 
198. /QAHO MQA OKEAJP PKQPABKEO HAO ?KJdEPEKJO d’EJPANRAJPEKJ d’QJ ?KJPNmHA OQN HAO LH=JO 

I=PeNEAHO AP PAILKNAHO ?KIIA HA OP=PQP dAO =PDHfPAO MQE U OKJP OKQIEO, O’EH = =Q IKEJO AJ L=NPEA 

LKQN KbFAP HA NA?QAEH d’e?D=JPEHHKJO bEKHKCEMQAO dAO =PDHfPAO, OAO IKd=HEPeO LN=PEMQAO dA 

deNKQHAIAJP OANKJP PKQFKQNO EdAJPEMQAO, à H’EJOP=N dA ?AHHAO LNKLNAO =QT =J=HUOAO dAO 

LNeHfRAIAJPO ABBA?PQeO. 

F 2 - L’(4(2y9, d,9 Bc/(4:022549 d, c54:8E2, du d56(., 
 
199. !APPA u I;9ED:; F7HJ?; :K 9EDIJ7J v dQ B=EP dA dKL=CA1000 AOP JKNI=HAIAJP LH=?eA u IEKI 

B7 H;IFEDI78?B?JU I9?;DJ?f?GK; ;J J;9hD?GK; :K 9":?H;9J;KH :K :UF7HJ;C;DJ :;I 7D7BOI;I v dA 

H’A$*"1001, MQE JA O=QN=EP u H;9;LE?H 7K9KD; ?DIJHK9J?ED v d=JO H’=??KILHEOOAIAJP dA O= 

IEOOEKJ1002. 

 
!KJBKNIeIAJP =Q 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO H=bKN=PKENAO (1'*) PN=JOLKOe 

                                                
JEKJ UBUC;DJ H;B7J?f 7K 9EDJH[B; (w) v dQ dKL=CA (!. OLKNP, =NP. *. 232-10 4q ; AP *. 232-26 '' =H. 1), H’KLLKOEPEKJ à 
?KJPNmHA =EJOE MQA HA deB=QP dA NAOLA?P dAO O=J?PEKJO dEO?ELHEJ=ENAO LNEOAO L=N HAO BedeN=PEKJO OLKNPERAO BN=Jd=EOAO KQ 
H’A$*" ("8?:., =NP. *. 232-25 =H. 1 AP 2). 
997 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 466. - Cf. !. LNK?. LeJ., =NP. 53 O. 
998 Cf. !. OLKNP, =NP. *. 232-11 =H. 1. 
999 Cf. ?8?:. - 4. !. OLKNP, =NP. 0. 232-68 AP 0. 232-69 IKd. L=N ". Jq 2016-83, FHU9., =NP. 19 AP 20 ; KQ "eHEbeN=PEKJ, 
A$*", dQ 17 BeRNEAN 2016, Jq 2016-17 !20*, 0AH=PERA à H’=CNeIAJP, H’eR=HQ=PEKJ AP =QT KbHEC=PEKJO dAO LANOKJJAO 
?D=NCeAO dAO ?KJPNmHAO =Q PEPNA dA H’=NPE?HA *. 232-11 dQ ?KdA dQ OLKNP, FHU9. 
1000 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 127. 
1001 !. OLKNP, =NP. *. 232-18 =H. 1. 
1002 "8?:., =NP. 0. 232-43 =H. 2 (4. "e?EOEKJ Jq 2015-07 -0% dQ .NeOEdAJP AJ d=PA dQ 24 OALPAIbNA 2015 LKNP=JP 
KNC=JEO=PEKJ dAO OANRE?AO dA H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA, FHU9., =NP. 10 =H. 1 AP 2 ; AP ?8?:., =NP. 9 =H. 
1 ?KJ?ANJ=JP HA "ENA?PAQN dQ deL=NPAIAJP dAO ?KJPNmHAO). - !AO dEOLKOEPEKJO OKJP ?AJOeAO C=N=JPEN (Cf. !. OLKNP, =NP. 
*. 232-5 '' =H. 1) H= u 9EDf?:;DJ?7B?JU :;I U9h7DJ?BBEDI v (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 185) AHHA-
IgIA dAOPEJeA à LNeRAJEN PKQPA EJR=HEd=PEKJ dAO NeOQHP=PO dA HAQNO =J=HUOAO LKQN ?=QOA dA u 9EDfB?J :k?DJUHWJ v ((.-
!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 45) AJPNA IAIbNAO dAO 
"eL=NPAIAJPO dAO ?KJPNmHAO AP dAO =J=HUOAO. 
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EILHE?EPAIAJP AJ dNKEP EJPANJA1003, HAO =J=HUOAO dAO LNeHfRAIAJPO NA?QAEHHEO LKQNNKJP1004 OA 

deNKQHAN AJ dAQT PAILO, PKQP OLKNPEB ?KJPNmHe u LKOEPEB v à H= OQEPA dQ N=LLKNP d’=J=HUOA EJEPE=H 

(A) =U=JP PKQFKQNO H= LKOOEbEHEPe dA dAI=JdAN ?AHHA dA OKJ u e?D=JPEHHKJ   v (B).. 

A - L’B:()2099,3,4: du 8(6658: d’(4(2y9, 
 
200. #J LKOOAOOEKJ dAO BH=?KJO ?KJPAJ=JP HAO LNeHfRAIAJPO dAO =PDHfPAO ?KJPNmHeO, HA H=bKN=PKENA 

=JPEdKL=CA BN=Jd=EO R= LNK?edAN d=JO HAO LHQO bNABO deH=EO à QJA LNAIEfNA u 7D7BOI; v 

?KNNAOLKJd=JP à ?AHHA dA HAQN u U9h7DJ?BBED A v1005. 

 
 AQ PANIA dA ?APPA LNK?edQNA, QJ dK?QIAJP OLe?EBEMQA ?KILHePe L=N HAO =J=HUOPAO dQ 

"eL=NPAIAJP dAO ?KJPNmHAO dA H’A$*" AP R=HEde L=N OKJ "ENA?PAQN ?KILNAJdN= HAO ?KJ?HQOEKJO 

dAO =J=HUOAO ABBA?PQeAO.  

 
201. *A u H7FFEHJ :'7D7BOI; v dKJP EH AOP MQAOPEKJ dARN=, à PEPNA dA IAJPEKJ KbHEC=PKENA, 

EdAJPEBEAN LNe?EOeIAJP H= KQ HAO u JOF;I :; CUJhE:;I v dKJP EH ePe B=EP =LLHE?=PEKJ OQERE(O) dAO 

u HUIKBJ7J9O: :;I 7D7BOI;I v LN=PEMQeAO1006.  

 
#J PKQPA DULKPDfOA, ?A u H7FFEHJ v BAN= H’KbFAP d’QJA u JH7DIC9EOOEKJ: v =Q u 91:;9HUJ7?H; 

gUDUH7B v dA H’A$*"1007 AJ ?D=NCA dQ bKJ u fED9J?EDD;C;DJ v1008 AP dA H= u 9EEH:9EJ=PEKJ: 9dA: 

Bk79J?ED :; Bk;DI;C8B; :; 9OAO: I;HL?9;I (w) v1009 =R=JP MQ’QJ =?PA EJ?HQ=JP OAO ?KJ?HQOEKJO JA 

OKEP JKPEBEe =QT L=NPEAO ?KJ?ANJeAO. 

 

                                                
1003 Cf. !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J., OKHQPEKJ BKJdeA OQN H’=NP. 0. 232-43 =H. 2 dQ !KdA dQ OLKNP 
(AQT PANIAO dQMQAH u 9H:;I 7D7BOI;I IEDJ ;ff;9JKU;I 9EDfEHCUC;DJ 7KN DEHC;I ?DJ;HD7J?ED7B;I v). - 4. !+A 
(2015), =NP. 6 u AJ=HUOA dAO e?D=JPEHHKJO v, LP. 4 u 1P=Jd=NdO d’=J=HUOA dAO e?D=JPEHHKJO AP dA NAJdQ dAO 0eOQHP=PO v 
(AQT PANIAO dQMQAH : u 9H:;I B78EH7JE?H;I FHE9U:;HEDJ R Bk7D7BOI; :;I U9h7DJ?BBEDI ;J ;D H7FFEHJ;HEDJ B;I HUIKBJ7JI 
9EDfEHCUC;DJ 7K ,J7D:7H: ?DJ;HD7J?ED7B FEKH B;I B78EH7JE?H;I v). 
1004 "fO HKNO MQA HAO dAI=JdAO d’=J=HUOAO LKNP=JP OQN H’u e?D=JPEHHKJ   v dAO =PDHfPAO JA OKJP L=N=dKT=HAIAJP L=O 
OE BNeMQAJPAO (Cf. L=N AT. : 0=LLKNP =JJ. d’=?P., A$*", 2012, FHU9., L. 56 916 ?=O: ; KQ 0=LLKNP =JJ. d’=?P., A$*", 
2013, FHU9., L. 67 95 ?=O:). 
1005 !. OLKNP, =NP. 0. 232-64 =H. 1. 
1006 "8?:., =NP. 0. 232-65 =H. 1. 
1007 "8?:., =H. 2. - !APPA LD=OA LNK?edQN=HA AOP OEILHEBEeA dALQEO LAQ (Cf. ". Jq 2016-83, FHU9., =NP. 16), H= JKQRAHHA 
RANOEKJ dAO dEOLKOEPEKJO AJ ?=QOA RAJ=JP OQbOPEPQAN HA 1A?NeP=ENA CeJeN=H =Q .NeOEdAJP dA H’A$*" AJ MQ=HEPe dA 
dAOPEJ=P=ENA dQ N=LLKNP d’=J=HUOA =HKNO MQA HAO BedeN=PEKJO OLKNPERAO JA HA NAdKERAJP LHQO. !AO PATPAO LANIAPPAJP 
QPEHAIAJP dA deHAOPAN HA .NeOEdAJP dA H’A$*" dA Pa?DAO =??AOOKENAO AP HAO OA?KJdAO dA Pa?DAO EJQPEHAO. 
1008 "e?EOEKJ Jq 2015-07 -0% dQ .NeOEdAJP AJ d=PA dQ 24 OALPAIbNA 2015 LKNP=JP KNC=JEO=PEKJ dAO OANRE?AO dA 
H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA, FHU9., =NP. 2 =H. 1 (4. !. OLKNP, =NP. 0. 232-19). 
1009 "8?:., =H. 1. 
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202. #J ABBAP, u 9?:EDfEHCUC;DJ 7KN DEHC;I ?DJ;HD7J?ED7B;I v1010 =LLHE?=bHAO1011, H= MQ=HEPe 

dAO dAOPEJ=P=ENAO dAO JKPEBE?=PEKJO dAO NeOQHP=PO dAO =J=HUOAO =JPEdKL=CA d’QJ =PDHfPA R= dEBBeNAN, 

AJ RANPQ dQ !KdA dQ OLKNP, AJ BKJ?PEKJ dA R=NE=bHAO LNKLNAO à HAQN J=PQNA LKOEPERA1012 KQ JeC=PERA 

?KIIA =QT AJPEPeO =U=JP dEHECAJPe HAO ?KJPNmHAO.  

 
"=JO H’DULKPDfOA dA ?KJPNmHAO dEHECAJPeO L=N H’A$*" LKQN debQPAN, ?KJPN=ENAIAJP à H= 

OEPQ=PEKJ MQE = LQ LNeR=HKEN1013, OANKJP OAQHO AJ LNEJ?ELA1014 JKPEBEeO HAO =PDHfPAO dKJP HAO NeOQHP=PO 

d’=J=HUOA BAN=EAJP =LL=N=iPNA H’QPEHEO=PEKJ dA OQbOP=J?AO AP/KQ IePDKdAO EJPANdEPAO1015.  

 
203. 3JA PAHHA BKNI=HEPe OAN= L=N =EHHAQNO =??KILHEA =LNfO ?KIIQJE?=PEKJ LNe=H=bHA dAOdEPO 

NeOQHP=PO L=N HA u 9":UF7HJ;C;DJ :;I 7D7BOI;I v dA H’A$*"1016 AP OAHKJ HAO NfCHAO dA NeL=NPEPEKJ 

dAO ?KILePAJ?AO dEO?ELHEJ=ENAO1017 LNeR=H=JP AJ dNKEP EJPANJA1018, OKEP à PEPNA dA LNEJ?ELA L=N H= 

                                                
1010 !. OLKNP, =NP. 0. 232-65 =H. 3, IKd. L=N ". Jq 2016-83, FHU9., =NP. 16. 
1011 'H J’AOP L=O E?E MQAOPEKJ d’QJA JKQRAHHA dEOLKOEPEKJ B=EO=JP NeBeNAJ?A EILHE?EPA =Q OAQH 1'* (Cf. !. OLKNP, =NP. 
0. 232-43 =H. 2), I=EO dA H= PN=JOLKOEPEKJ d’QJ AJOAIbHA dA NfCHAO EJPeCNeAO d=JO HAO PATPAO edE?PeO L=N H’A+A (4. 
1'* (2016), .=NPEA 1 u 'JPNKdQ?PEKJ, dEOLKOEPEKJO dQ !KdA AP deBEJEPEKJO v, 1A?P. 2.0 u "EOLKOEPEKJO dQ !KdA v, =NP. 
14 dQ !KdA u !KJBEdAJPE=HEPe AP N=LLKNP v), AJ L=NPE?QHEAN d=JO HA !+A (Cf. !+A (2015), =NP. 7.3 u ,KPEBE?=PEKJ =Q 
PANIA dA H’AT=IAJ NAH=PEB à dAO NeOQHP=PO d’=J=HUOA =JKNI=QT v, =H. 1 ; 7.4 u #T=IAJ dAO NeOQHP=PO =PULEMQAO v ; AP 
14 u !KJBEdAJPE=HEPe AP N=LLKNP v, LP. 1 u "DfEHC7J?EDI 9ED9;HD7DJ :;I HUIKBJ7JI :k7D7BOI; 7DEHC7KN, :;I HUIKBJ7JI 
7JOF?GK;I ;J :k7KJH;I L?EB7J?EDI 7BBUgKU;I :;I HVgB;I 7DJ?:EF7g; v), LNKLNAO =QT JKPEBE?=PEKJO dA ?KJPNmHAO 
=JPEdKL=CA LKOEPEBO. 
1012 1KJP LHQO LNe?EOeIAJP REOeO à ?A dANJEAN PEPNA u B;I HUIKBJ7JI :'7D7BOI; 7JOF?GK;I EK 7DEHC7KN v (!. OLKNP, 
=NP. 0. 232-65 =H. 3) dAO =PDHfPAO dKJP H= deBEJEPEKJ NAOOKNP dAO dEOLKOEPEKJO dQ !+A =QTMQAHHAO HA !KdA dQ OLKNP 
NAJRKEA EILHE?EPAIAJP (Cf. !+A (2015), AJJATA 1, u "eBEJEPEKJO v, PANIA u 0eOQHP=P d’=J=HUOA =JKNI=H v : 
u 9N:7FFEHJ :kKD B78EH7JE?H; 799HU:?JU F7H BkA&A (w) GK?, ;D 9EDfEHC?JU 7L;9 B; ,J7D:7H: ?DJ;HD7J?ED7B FEKH B;I 
B78EH7JE?H;I (w), HULVB; B7 FHUI;D9; :7DI KD U9h7DJ?BBED :kKD; IK8IJ7D9; ?DJ;H:?J; EK :kKD :; I;I CUJ78EB?J;I EK 
C7HGK;KHI (O 9ECFH?I :;I GK7DJ?JUI UB;LU;I :; IK8IJ7D9;I ;D:EgVD;I) EK BkKI7g; :kKD; CUJhE:; ?DJ;H:?J; v. z 4. 
AJOQEPA : ?8?:., PANIA u 0eOQHP=P =PULEMQA v : u 9N:7FFEHJ :kKD B78EH7JE?H; 799HU:?JU (w) FEKH B;GK;B KD; 
?DL;IJ?g7J?ED IKFFBUC;DJ7?H; ;IJ H;GK?I; F7H B; ,J7D:7H: ?DJ;HD7J?ED7B FEKH B;I B78EH7JE?H;I (w) 7L7DJ GKkKD 
HUIKBJ7J :k7D7BOI; 7DEHC7B D; FK?II; WJH; UJ78B? v). 
1013 #J =LLHE?=PEKJ dA H’=NPE?HA 0. 232-65 =H. 3 dQ !KdA dQ OLKNP =J?EAJ : u B; IFEHJ?f 9EDJH[BU (w) :9AR=EP: H;9;LE?H 
i:7DI JEKI B;I 97Ij 9ECCKD?97J?ED :K HUIKBJ7J :; B'7D7BOI; :; B7 F7HJ v dAO KNC=JEOIAO dAOPEJ=P=ENAO dQ N=LLKNP 
d’=J=HUOA ("EOLKOEPEKJ IKdEBEeA L=N HA ". Jq 2011-57 dQ 13 F=JREAN 2011 NAH=PEB =QT ?KJPNmHAO AJ I=PEfNA dA HQPPA 
?KJPNA HA dKL=CA, J(, 15 F=JREAN 2011, L. 929, =NP. 11). 
1014 3J =OOKQLHEOOAIAJP à ?APPA NfCHA AOP AJ ABBAP EJOPEPQe à HAQN LNKBEP, HEbANPe HAQN eP=JP K?PNKUeA d’KbPAJEN 
u 9ECCKD?97J?ED :9A: 9HAQN: HUIKBJ7J :k7D7BOI; (w) DUg7J?f v à H= ?KJdEPEKJ d’AJ =RKEN =Q LNe=H=bHA B=EP u B7 
:;C7D:; (w) U9H?J9A: v à H’A$*" (Cf. !. OLKNP, =NP. 0. 232-65 =H. 5, IKd. L=N ". Jq 2016-83, FHU9., =NP. 16). 
1015 !. OLKNP, =NP. 0. 232-65 =H. 4 (-Q u B; 97I U9hU7DJ, R B7 EK 7KN F;HIEDD;I ?DL;IJ?;I R (w) 9HAQN: Ug7H: :; 
B'7KJEH?JU F7H;DJ7B; EK R (w) 9HAQN: H;FHUI;DJ7DJ BUg7B v). - "=JO ?APPA DULKPDfOA AJ KQPNA, HAO LNeHARAQNO 
=JPEdKL=CA MQE =R=EAJP H= NAOLKJO=bEHEPe dAO ?KJPNmHAO IEO AJ KAQRNA OQN HAO OLKNPEBO ?KJPNmHeO LKOEPEBO AJ OANKJP 
EJBKNIeO ?KIIA EHO HA OANKJP dA HAQNO OQEPAO dEO?ELHEJ=ENAO eRAJPQAHHAO (Cf. ?8?:., =H. 6). 
1016 "8?:., =H. 3. 
1017 Cf. !. OLKNP, =NP. *. 232-22 =H. 1 9!KILePAJ?A ?KILHeIAJP=ENA dA H’A$*": ; AP ?8?:., =NP. *. 232-21 =H. 3 
9!KILePAJ?A dA LNEJ?ELA dAO BedeN=PEKJO OLKNPERAO:. 
1018 1’EH O’=CEOO=EP à PEPNA CeJeN=H dA u I?CFB?f?;H B7 FHE9U:KH; :; g;IJ?ED :;I HUIKBJ7JI :k7D7BOI; v L=N HAO =QPKNEPeO 
?KILePAJPAO OQN QJ LH=J EJPANJA, EH eP=EP OQNPKQP MQAOPEKJ u :k7BBUg;H (w) B7 9h7Hg; :; JH7L7?B :;I fU:UH7J?EDI v 
OLKNPERAO J=PEKJ=HAO ($$&%, u ,KPAO ATLHE?=PERAO dQ "e?NAP dQ 13 F=JREAN 2011 NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA 
v, EF.9?J.) ?KJ?ANJeAO =Q LNAIEAN ?DAB.  
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u fU:UH7J?ED v OLKNPERA dKJP deLAJd JKNI=HAIAJP H’=PDHfPA1019, OKEP dA I=JEfNA AT?ALPEKJJAHHA 

L=N HAO OANRE?AO ?KILePAJPO dA H’A$*"1020. 

 
"=JO ?ANP=EJAO DULKPDfOAO AJOQEPA1021, H’A$*" R= ABBA?PQAN dAO ?KJPNmHAO AP =J=HUOAO 

LKQN HA ?KILPA dA PEANO1022, LNEJ?EL=HAIAJP HAO $edeN=PEKJO EJPANJ=PEKJ=HAO ($')1023. !AQT-?E JA 

OKJP L=O dEHECAJPeO L=N H’A$*"1024 ?=N HA PN=EPAIAJP dA HAQNO OQEPAO dEO?ELHEJ=ENAO NAHfRA dA H= 

?KILePAJ?A dA ?AO AJPEPeO PEAN?AO, N=EOKJ LKQN H=MQAHHA HAO NeOQHP=PO d’=J=HUOAO LKOEPERAO dAO 

=PDHfPAO KQ CNKQLAO dA OLKNPEBO ?KJPNmHeO à HAQN dAI=JdA HAQN OANKJP PN=JOIEO1025. 

 
204. *A N=LLKNP eP=bHE AP HAO BKNI=HEPeO dA JKPEBE?=PEKJ AP ?KIIQJE?=PEKJ dA OAO ?KJ?HQOEKJO 

=??KILHEAO, HA dKOOEAN dA H’=PDHfPA LKQNN= PKQP d’=bKNd gPNA ?H=OOe O=JO OQEPAO AP H= LNK?edQNA 

?HKOA OE OAO =J=HUOAO OKJP u JeC=PERAO v KQ O’EH = NAOLA?Pe HAO ?KJdEPEKJO LNAO?NEPAO1026 L=N OKJ 

AQPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO (A32)1027 dA LNKdQEPO EJPANdEPO dePA?PeO d=JO OKJ 

KNC=JEOIA1028.  

 
*= LD=OA d’=J=HUOA =NNERA =QOOE à OKJ PANIA d=JO HAO ?=O Kn HA OLKNPEB dKJP HA N=LLKNP 

BAN=EP =LL=N=iPNA QJ NA?KQNO L=N OAO OKEJO à dAO OQbOP=J?AO LNKDEbeAO de?EdAN=EP Je=JIKEJO 

d’=??ALPAN H= OEPQ=PEKJ AP u D; 9L=O: :;C7D:;9N: v dA ?KJPNA-ATLANPEOA1029.  

 

                                                
1019 !. OLKNP, =NP. 0. 232-65 =H. 4.  
1020 "=JO ?A ?=O AJ ?A MQE ?KJ?ANJA HAO OAQHO =PDHfPAO JKJ-HE?AJ?EeO d’QJA BedeN=PEKJ OLKNPERA J=PEKJ=HA (Cf. !. 
OLKNP, =NP. *. 232-22 =H. 1 1q =)). - !’AOP =HKNO =Q OANRE?A FQNEdEMQA dA H’A$*" MQA NAREAJdN= ?APPA Pa?DA (Cf. "e?EOEKJ 
Jq 2015-07 -0% dQ .NeOEdAJP AJ d=PA dQ 24 OALPAIbNA 2015 LKNP=JP KNC=JEO=PEKJ dAO OANRE?AO dA H'ACAJ?A 
BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA, FHU9., =NP. 6 =H. 1) L=N deHeC=PEKJ (Cf. !. OLKNP, =NP. 0. 232-19 =H. 1) dQ 1A?NeP=ENA 
CeJeN=H dA H’A$*" (Cf. "e?EOEKJ Jq 2016-32 -0% dQ 1A?NeP=ENA CeJeN=H dA H’ACAJ?A =??KNd=JP deHeC=PEKJ dA 
OECJ=PQNA =Q ?DAB dQ 1ANRE?A FQNEdEMQA, 13 K?PKbNA 2016). 
1021 Cf. !. OLKNP, =NP. 0. 232-65 =H. 3. 
1022 Cf. ?8?:., =NP. *. 232-5 ' =H. 2, 6q ; AP ?8?:., =NP. 0. 232-27 2q. 
1023 Cf. "eHEbeN=PEKJ, A$*", dQ 12 =RNEH 2012, Jq 224, AQPKNEO=JP HA .NeOEdAJP dA H’ACAJ?A BN=Jd=EOA dA HQPPA 
?KJPNA HA dKL=CA à OECJAN dAO ?KJRAJPEKJO dA LNAOP=PEKJO dA OANRE?A dA ?KJPNmHAO AP d’=J=HUOAO LKQN HA ?KILPA dA 
H’ACAJ?A =RA? dAO BedeN=PEKJO EJPANJ=PEKJ=HAO KQ dAO KNC=JEO=PEKJO =JPEdKL=CA, EJedEPA. 
1024 Cf. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 120. 
1025 Cf. !. OLKNP, =NP. 0. 232-65 =H. 3. -  !APPA ?KIIQJE?=PEKJ d’EJBKNI=PEKJ =JPEdKL=CA OAN= JKNI=HAIAJP 
ABBA?PQeA L=N H’AJPNAIEOA dQ OUOPfIA u A"A+1 v (AJPE-"KLEJC AdIEJEOPN=PEKJ & +=J=CAIAJP 1UOPAI) : 9f. 
!+A (2015), =NP. 14 u !KJBEdAJPE=HEPe AP N=LLKNP v, LP. 5 u !AJPNA d’EJBKNI=PEKJ AJ I=PEfNA dA ?KJPNmHA dQ 
dKL=CA v ; AP 1'.0. (2015), .=NPEA 2 u 1P=Jd=NdO LKQN HA PN=EPAIAJP dAO NAJOAECJAIAJPO LANOKJJAHO v, =NP. 8.0 
u "ERQHC=PEKJ dA NAJOAECJAIAJPO LANOKJJAHO à d’=QPNAO KNC=JEO=PEKJO =JPEdKL=CA AP à dAO PEAN?AO L=NPEAO v AP O.). 
1026 4. AJ?KNA : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 162. 
1027 Cf. LKQN HAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO : 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO 
NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 20. z 4. AJOQEPA 
O’=CEOO=JP dA H’A$*" : !. OLKNP, =NP. 0. 232-90.  
1028 Cf. !+A (2015), =NP. 7.2 u #T=IAJ NAH=PEB à dAO NeOQHP=PO d’=J=HUOA =JKNI=QT v ; 7.3 u ,KPEBE?=PEKJ =Q PANIA 
dA H’AT=IAJ NAH=PEB à dAO NeOQHP=PO d’=J=HUOAO =JKNI=QT v, =H. 1 ; AP 7.4 u #T=IAJ dAO NeOQHP=PO =PULEMQAO v. 
1029 !. OLKNP, =NP. 0. 232-64 =H. 4. 



  142 

205. 3J PAH ?DKET = LKQN RK?=PEKJ LNEJ?EL=HA dA HQE LANIAPPNA dA beJeBE?EAN d’QJA NedQ?PEKJ dA 

H= LeNEKdA dA OQOLAJOEKJ =LLHE?=bHA dA B=dKJ =QPKI=PEMQA1030 OQEPA à OAO =RAQT u O=JO deH=E v1031 

KQ L=N =LLHE?=PEKJ dAO OAQHO LNEJ?ELAO d’EJdEREdQ=HEO=PEKJ1032 AP LNKLKNPEKJJ=HEPe1033 dAO 

LAEJAO1034, HAO KNC=JAO dEO?ELHEJ=ENAO eP=JP d=JO ?AO ?=O EJREPeO à LNAJdNA =?PA dA OKJ =PPEPQdA =Q 

IKIAJP dQ LNKJKJ?e dA H= O=J?PEKJ. 

 
+=EO EH LAQP AJ?KNA gPNA dE?Pe L=N HAQN RKHKJPe dA beJeBE?EAN d’QJA NedQ?PEKJ PKP=HA KQ 

L=NPEAHHA dA H= O=J?PEKJ =LLHE?=bHA à PEPNA dA LNEJ?ELA OE, ?KIIA EHO U OKJP PKQFKQNO EJREPeO L=N 

H’AJPEPe MQE HAQN =QN= JKPEBEe QJ ?KJPNmHA LKOEPEB1035, HAO OLKNPEBO =LLKNP=EAJP HAQN u =EdA 

OQbOP=JPEAHHA v1036 à H= de?KQRANPA d’=QPNAO EJBN=?PEKJO1037.  

                                                
1030 #J =LLHE?=PEKJ dA H= NfCHA dA H= NAOLKJO=bEHEPe KbFA?PERA AJ I=PEfNA dA dKL=CA (Cf. !+A (2015), =NP. 2.1 
u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO QJ e?D=JPEHHKJ BKQNJE L=N QJ 
OLKNPEB v, LP. 1). - 4. !#, 2 FQEHHAP 2001, FU:UH7J?ED fH7DT7?I; :; fEEJ87BB, Jq 221481, FHU9. 
1031 Cf. !. OLKNP, =NP. *. 232-23, ''' b) 91=J?PEKJO LNKJKJd=bHAO L=N H’A$*":. - 4. AJOQEPA : 0fCHAIAJP dEO?ELHEJ=ENA 
PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 
9,KQRA=Q:, =NP. 38 ''' b) 91=J?PEKJO LNKJKJd=bHAO L=N HAO BedeN=PEKJO J=PEKJ=HAO BN=Jd=EOAO:. 
1032 1E HA u HUg?C; gBE87B v dA NAOLKJO=bEHEPe KbFA?PERA AJ I=PEfNA dA dKL=CA EJdQEP H’ATEOPAJ?A d’QJA 
u FHUIECFJ?ED :; 9KBF78?B?JU :; Bk7JhBVJ; :VI BEHI GK; B; FHE:K?J ?DJ;H:?J ;IJ :U9;BU v d=JO OKJ KNC=JEOIA ($. 
*A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274), B=?QHPe HQE AOP KBBANPA L=N HA !+A 
(Cf. !+A (2015) =NP. 10.2 O.) u :; I; :?I9KBF;H 7K CEO;D :kKD; 9EDJH;-FH;KL; v ($. *A227, %7 B;N IFEHJ?L7. 
R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274). !APPA OEPQ=PEKJ OAIbHA ?KNNAOLKJdNA (4. ?ALAJd=JP : 0=LLKNP 
A,, Jq 2441, FHU9., L. 44) à QJA LNEOA AJ ?KILPA AP IEOA AJ yQRNA L=N H’A+A dQ LNEJ?ELA dA H’EJdEREdQ=HEO=PEKJ 
dAO LAEJAO (4. AJ ?A OAJO : #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : 
L=JKN=I= AP deRAHKLLAIAJPO Ne?AJPO v, ?D 8. 1)A,"#0 (OKQO H= dEN.), DHE?J ;J :EF7g; :7DI B; IFEHJ, 0ARQA dA H= 
FQNEOLNQdAJ?A AP dA H= HeCEOH=PEKJ, 0ARQA IAJOQAHHA LQbHEeA L=N HA +EJEOPfNA dA H= FQOPE?A dA H= NeLQbHEMQA 
PQJEOEAJJA, !AJPNA d’ÉPQdAO (QNEdEMQAO AP (QdE?E=ENAO, Jq OLe?E=H, A?PAO dQ ?KHHKMQA EJPANJ=PEKJ=H dAO 3 AP 4 
de?AIbNA 2010 KNC=JEOeA L=N H’ACAJ?A ,=PEKJ=HA AJPEdKL=CA dA 2QJEOEA (A,A"), ed. dA H’'ILNEIANEA KBBE?EAHHA 
dA H= 0eLQbHEMQA 2QJEOEAJJA, BeRNEAN 2011, L. 150).  
1033 Cf. LKQN H’EJPeCN=PEKJ ATLNAOOA dA ?A LNEJ?ELA d=JO HAO PATPAO dA H’A+A : !+A (2015), .Ne=IbQHA, 0QbNEMQA 
u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQAO u *A !KdA v ; 
?8?:., .=NPEA 1 u !KJPNmHA dQ dKL=CA v, u 'JPNKdQ?PEKJ v, =H. 5. - #P LKQN HAO IAOQNAO dA PN=JOLKOEPEKJ =U=JP LNK?ede 
à H’EJPNKdQ?PEKJ ATLHE?EPA dQ IgIA LNEJ?ELA d=JO HA !KdA dQ OLKNP : !. OLKNP, =NP. *. 232-23-3-10 JKQRA=Q, ?Nee L=N 
-Nd. Jq 2015-1207, FHU9., =NP. 23 91=J?PEKJ LNKJKJ?eAO L=N H’A$*": ; AP 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO 
BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 
9,KQRA=Q ; 9f. ".  Jq 2016-84, FHU9., =NP. 2:, =NP. 46. 
1034 4. OQN H= ?KJBKNIEPe dAO O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA =Q NAC=Nd dAO LNEJ?ELAO AJ ?=QOA : !AA ,=J?U, 
23 =RNEH 2012, FU:UH7J?ED fH7DT7?I; :; BKKPb=HH, Jq 11,!00980, AJDA, 2012, L. 1656 ; "8?:., L. 2131, JKPA  . 
4A*#22#. - 4. AJ I=PEfNA dEO?ELHEJ=ENA ?H=OOEMQA : !#, 11 I=E 2016, -EKHU, Jq 388322 ; AJDA, 2016, L. 584 ; 
4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .NEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO O=J?PEKJO : HA ?=NPKJ NKQCA L=OOA à 
H’KN=JCA. - *A !KJOAEH d’ÉP=P PN=?A HAO HEIEPAO dA H= FQNEOLNQdNAJ?A -??=JOAU v, 9 FQEJ 2016 (". 0É+7).  
1035 Cf. !. OLKNP, =NP. 0. 232-89 =H. 1 4q 9,KPEBE?=PEKJ dA H’AJC=CAIAJP d’QJA LNK?edQNA dEO?ELHEJ=ENA L=N H’A$*":. 
- 4. AJOQEPA : 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, 
AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q ; 9f. ".  Jq 2016-84, FHU9., =NP. 2:, =NP. 21 =H. 3 9,KPEBE?=PEKJ 
dA H’AJC=CAIAJP d’QJA LNK?edQNA dEO?ELHEJ=ENA L=N HAO BedeN=PEKJO OLKNPERAO BN=Jd=EOAO:. 
1036 /QE AOP deBEJEA d=JO HA !KdA dQ OLKNP : 9f. !. OLKNP, =NP. *. 230-4.  
1037 Cf. !. OLKNP, =NP. *. 232-23-3-2, ' =) à ?) 91=J?PEKJO LNKJKJd=bHAO L=N H’A$*":. z 4. AJOQEPA : 0fCHAIAJP 
dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 
232-86, !. OLKNP 9,KQRA=Q:, =NP. 51 91=J?PEKJO LNKJKJd=bHAO L=N HAO BedeN=PEKJO OLKNPERAO BN=Jd=EOAO:. 
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206. "=JO ?AO =HPANJ=PERAO1038, HA NeOQHP=P dA H= LNAIEfNA =J=HUOA u 9EDIJ?JK;9N=: B; I;KB HUIKBJ7J 

EFFEI78B; v1039, à IKEJO PKQPABKEO MQA ?KJBKNIeIAJP =QT LKOOEbEHEPeO KBBANPAO L=N HA !+A1040 

AP u :7DI B; 97:H; :; B;KH 9ECFUJ;D9; :?I9?FB?D7?H; H;IF;9J?L; v, H= BedeN=PEKJ J=PEKJ=HA dKJP EHO 

deLAJdAJP KQ H’A$*" JA de?EdAJP à PEPNA deNKC=PKENA dA dAI=JdAN H’=J=HUOA dQ OA?KJd BH=?KJ 

?KJPAJ=JP HAQNO e?D=JPEHHKJO dA ?KJPNmHA dQ dKL=CA1041. 

 
 x H’EJOP=N dA H’QHPEIA DULKPDfOA Kn HAO =PDHfPAO OKQLdKJJeO d’EJBN=?PEKJ à H= 

NfCHAIAJP=PEKJ =JPEdKL=CA =Q RQ dAO NeOQHP=PO dA H’=J=HUOA EJEPE=HA dA HAQNO LNeHfRAIAJPO, EH OAN= 

=HKNO Je?AOO=ENAIAJP LNK?ede à ?AHHA dA HAQN u e?D=JPEHHKJ   v L=N HA H=bKN=PKENA J=PEKJ=H 

=JPEdKL=CA.  

B - L’(4(2y9, d, 2’H Bc/(4:02254 B I 
 
207. "=JO HA ?=dNA dQ LNK?AOOQO dA NeREOEKJ dQ !KdA IKJdE=H =JPEdKL=CA AJP=Ie AJ 2011, 

EJEPE=PERA O’EJO?NER=JP d=JO H= LANOLA?PERA d’QJ dQN?EOOAIAJP RKQHQ L=N AHHA AP dARAJQ ABBA?PEB dQ 

dEOLKOEPEB PN=JOJ=PEKJ=H dA HQPPA ?KJPNA HA dKL=CA1042, H’A+A =R=EP EI=CEJe H= OQLLNAOOEKJ dA 

H’u e?D=JPEHHKJ   v dAO =PDHfPAO1043.  

 
!APPA KNC=JEO=PEKJ O’AOP BKNP DAQNAQOAIAJP NABQOeA à AJPeNEJAN QJA OKHQPEKJ dA ?A PULA 

MQE b=BKQ=EP HAO dNKEPO dA H= deBAJOA1044 dAO =PDHfPAO MQE dAIAQNAJP =LPAO à EILKOAN, HA ?=O 

e?De=JP, =Q H=bKN=PKENA dA H’A$*" H= IEOA AJ yQRNA dA ?A MQA HA !KdA dQ OLKNP MQ=HEBEA 

                                                
1038 Cf. !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO 
QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP. 2 : =QT PANIAO dQMQAH u 9H:7 L?EB7J?ED :kKD; HVgB; 7DJ?:EF7g; (w) ;IJ 
UJ78B?; (w) 9JKP=IIAJP L=N H=: FHUI;D9; :kKD; IK8IJ7D9; ?DJ;H:?J; EK :; I;I CUJ78EB?J;I EK C7HGK;KHI :7DI 
BkU9h7DJ?BBED A :K IFEHJ?f BEHIGK; B; IFEHJ?f H;DED9; R Bk7D7BOI; :; BkU9h7DJ?BBED B (w) v. 
1039 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-
2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 22 =H. 2. z !AO LNe?EOEKJO JA OKJP L=O ?KJPAJQAO d=JO HAO dEOLKOEPEKJO 
dQ !KdA dQ OLKNP NAH=PERAO à H= LNK?edQNA OQEREA dAR=JP H’A$*". 
1040 Cf. !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO 
QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP. 2 : N=FKQP=JP H= ?KJdEPEKJ PAJ=JP =Q B=EP u GK; BkU9h7DJ?BBED B D9A: 9dKERA: 
F7I 9gPNA: 7D7BOIU v. - .=N =EHHAQNO u 9H:kEHg7D?I7J?ED 7DJ?:EF7g; H;IFEDI78B; :; B7 g;IJ?ED :;I HUIKBJ7JI F;KJ 
:U9?:;H :; f7?H; 7D7BOI;H BkU9h7DJ?BBED B CWC; I? B; IFEHJ?f Dk;D :;C7D:; F7I Bk7D7BOI; v ("8?:., u !KIIAJP=ENA 
OQN H'=NPE?HA 2.1.2 v). 
1041 !. OLKNP, =NP. 0. 232-64 =H. 5. 
1042 Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 5 ; -. ,'%%*', u !KdA IKJdE=H 
=JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 20. 
1043 Cf. (.-..  -30#*7, u *A LKEJP dQ +EJEOPfNA dAO 1LKNPO OQN H= LKHEPEMQA J=PEKJ=HA AP EJPANJ=PEKJ=HA dA HQPPA 
?KJPNA HA dKL=CA v, ?D A?PAO dQ 13fIA ?KHHKMQA ,=PEKJ=H dA *QPPA AP dA .NeRAJPEKJ dQ "KL=CA, .=NEO, !,-1$, 5-6 
=RNEH 2013, L. 12. 
1044 4. AJ ?A OAJO, ?8?:. : u 9H:kEKHEF; KD?; R 47 EJ7JI, GK; 9EDIJ?JK; B; fEHC7J :K CEDI;?B :; BkEKHEF;, 7 E8J;DK 
:kEH;I ;J :UjR :; D; F7I IKFFH?C;H BkU9h7DJ?BBED B FEKH F;HC;JJH; 7KN IFEHJ?fI C?I ;D 97KI;, :; FEKLE?H f7?H; 
L7BE?H B;KH :HE?J R I; :Uf;D:H; UGK?J78B;C;DJ (w) v. 
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d’u 7D7BOI; :; 9EDJH[B; v1045. 

 
208. #HHA AOP AJ ABBAP u :; :HE?J R H9AQN: :;C7D:; v I=EO ABBA?PQeA OQN HAQNO dAJEANO LNKLNAO, ?A 

MQE ?KILNAJdN= HAO eIKHQIAJPO dA H’u ;NF;HJ v MQ’EHO =QNKJP deOECJe1046 LKQN O’=OOQNAN dA 

H’EIL=NPE=HEPe dAO =J=HUOAO. 

 
 #J PKQPA DULKPDfOA, HAO =PDHfPAO JKPEBEeO d’QJA LNK?edQNA dEO?ELHEJ=ENA AJC=CeA à HAQN 

AJ?KJPNA, OAHKJ HAO ?=O L=N HAO BedeN=PEKJO J=PEKJ=HAO OLKNPERAO KQ H’A$*", dARNKJP B=ENA LNAQRA 

dA ?eHeNEPe1047. *’=?PA eJKJd=JP HAO CNEABO NAPAJQO eP=bHE L=N ?AO AJPEPeO IAJPEKJJA, AJ ABBAP, 

KbHEC=PKENAIAJP MQA H= dAI=JdA dA OA?KJdA =J=HUOA OAN= AJ LNEJ?ELA ABBA?PERA d=JO QJ deH=E dA 

?EJM (5) FKQNO à ?KILPAN dA O= Ne?ALPEKJ L=N HAQNO OKEJO1048, OKQO LAEJA d’gPNA de?DQO dA ?A 

dNKEP1049. 

  
209. 'H AOP Je=JIKEJO LKOOEbHA dA dKQPAN MQA HA OUOPfIA =EJOE EJOPEPQe H=EOO=JP à QJ OAQH AP 

QJEMQA H=bKN=PKENA HA OKEJ d’ABBA?PQAN à H= BKEO HAO =J=HUOAO EJEPE=HAO AP ?KJPNA-ATLANPEOAO OKEP 

ReNEP=bHAIAJP ?KIL=PEbHA =RA? HA Je?AOO=ENA NAOLA?P dQ dNKEP =Q LNK?fO eMQEP=bHA =PDHfPAO1050.  

 
!APPA OEPQ=PEKJ AOP d’=QP=JP LHQO LNKbHeI=PEMQA MQA HA H=bKN=PKENA J=PEKJ=H =JPEdKL=CA 

BN=Jd=EO AOP EJPeCNe à H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA (A$*") MQE ?KILNAJd AJ 

                                                
1045 !. OLKNP, =NP. 0. 232-64 =H. 2, u ;D LK; v dA H=MQAHHA H’u U9h7DJ?BBED B v dAO OLKNPEBO AOP u 9EDI;HL9e: v ("8?:.) 
L=N HA "eL=NPAIAJP dAO =J=HUOAO. 
1046 "8?:. - *= deOECJ=PEKJ dAO ATLANPO L=N HAO =PDHfPAO OA B=EP =Q RQ d’u KD; B?IJ; 7HHWJU; F7H B'7g;D9; v MQE HAQN 
AOP u JH7DIC?I; v =BEJ MQA ?AQT-?E LQEOOA LNK?edAN =Q ?DKET dA H= LANOKJJA MQ’EHO OKQD=EPAJP RKEN =OOEOPAN =Q 
deNKQHAIAJP dA H= ?KJPNA-=J=HUOA ("8?:.) : 9f. "eHEbeN=PEKJ, A$*", dQ 5 F=JREAN 2012, Jq 204, $ET=JP H= HEOPA dAO 
ATLANPO =CNeeO L=N H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA LKQN HAO =J=HUOAO dA ?KJPNmHA AJ I=PEfNA dA dKL=CA 
DQI=EJ. 
1047 4. !+A (2015), =NP. 7.3 u ,KPEBE?=PEKJ =Q PANIA dA H’AT=IAJ NAH=PEB à dAO NeOQHP=PO d’=J=HUOA =JKNI=QT v, =H. 
1, =QT PANIAO dQMQAH : u BkEHg7D?I7J?ED 7DJ?:EF7g; :E?J ?DfEHC;H H7F?:;C;DJ B; IFEHJ?f (w) F7H I;I FHEFH;I HVgB;I 
: (w) 9JKP=IIAJP: :9A: 9OKJ: :HE?J (w) :k;N?g;H I7DI J7H:;H Bk7D7BOI; :; BkU9h7DJ?BBED B (w) v. 
1048 Cf. !. OLKNP, =NP. 0. 232-91 =H. 3 9,KPEBE?=PEKJ dA H’AJC=CAIAJP d’QJA LNK?edQNA dEO?ELHEJ=ENA L=N H’A$*":. - 
4. AJOQEPA : 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, 
AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 22 =H. 2 9,KPEBE?=PEKJ dA H’AJC=CAIAJP d’QJA LNK?edQNA 
dEO?ELHEJ=ENA L=N HAO BedeN=PEKJO OLKNPERAO BN=Jd=EOAO:. 
1049 4. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 22 =H. 2. - Cf. !+A (2015), =NP. 7.3 u ,KPEBE?=PEKJ =Q PANIA dA 
H’AT=IAJ NAH=PEB à dAO NeOQHP=PO d’=J=HUOA =JKNI=QT v, =H. 1, LNe?EO=JP MQ’QJA dAI=JdA P=NdERA d’=J=HUOA dA u HAQN 
e?D=JPEHHKJ   v L=N HAO OLKNPEBO BAN= MQ’EHO u I;H9KJP: 9EDI?:UHU9O: 9ECC; 7O7DJ H;DED9U R 9; :HE?J v. 
1050 Cf. !KJO. ?KJOP., de?EO. Jq 88-248 "!, 17 F=JREAN 1989, *EbANPe dA ?KIIQJE?=PEKJ (!1A), R;9., L. 18 ; RJC, 
'-339 ; J(, 18 F=JREAN 1989, L. 754 ; JC)  , 1994, '', 22350, JKPA +.-!. 0-3A3*2 ;  DCC, 16fIA ed., JK 21 ; 
 H7D:I 7HHWJI :K :HE?J :; B'7K:?EL?IK;B, 1991, Jq 51, L. 331 ; RA, 1989, L. 223, JKPA (.-*. A32', ; RD), 1989, L. 
429, JKPA *. $A$-0#3 ; RFDA, 1989, L. 215, JKPA  . %#,#4-'1 ; A"JC, 1989, L. 482 AP 497-499, ?DNKJ.  . 
%#,#4-'1 ; D., 1994, L. 137, JKPA +. "- )',# ; )EKLE?HI, OALPAIbNA 1989, Jq 50, L. 193, JKPA .. A40'* AP 
(. %'!/3#*., ?KJOEd. 38, OQN H’=LLHE?=PEKJ dAO NfCHAO dQ LNK?fO eMQEP=bHA =QT AA' dKPeAO d’QJ LKQRKEN dA 
O=J?PEKJ. 



  145 

KQPNA QJ deL=NPAIAJP dAO ?KJPNmHAO OeL=Ne OQN QJ LH=J QJEMQAIAJP BKJ?PEKJJAH dQdEP H=bKN=PKENA 

KQ deL=NPAIAJP dAO =J=HUOAO1051. 

 
*’A$*" ?QIQHA dKJ? dA B=dKJ LNKbHeI=PEMQA HAO BKJ?PEKJO d’=J=HUOA AP dA ?KJPNmHA dQ 

dKL=CA OQN QJ LH=J J=PEKJ=H, H= ?KJBQOEKJ dAO LKQRKENO eP=JP IgIA LKQOOeA à OKJ L=NKTUOIA1052 

d=JO HAO DULKPDfOAO Kn ?AHHA-?E R= ATAN?AN dAO BKJ?PEKJO dEO?ELHEJ=ENAO1053. 

 
210. !APPA OEPQ=PEKJ J’= PKQPABKEO L=O OAIbHe eIKQRKEN1054 HAO FQCAO =dIEJEOPN=PEBO BN=Jd=EO, QJA 

!KQN =dIEJEOPN=PERA d’=LLAH (!AA) =U=JP ?KJ?HQ à H= R=HEd=PEKJ, =Q NAC=Nd JKP=IIAJP dQ dNKEP 

=Q LNK?fO eMQEP=bHA, dQ dEOLKOEPEB ?KJOEOP=JP à ?KJBEAN à QJ OAQH AP QJEMQA H=bKN=PKENA =JPEdKL=CA 

H= ?KILePAJ?A d’=J=HUOA dAO e?D=JPEHHKJO u A v AP u   v dAO =PDHfPAO1055.  

 
   #HHA = AJ H’AOLf?A ?KJOEdeNe AJ L=NPE?QHEAN u GK'?B D; HUIKBJ9=EP: F7I :; B7 9EC8?D7?IED 

:;I :?IFEI?J?EDI :K 9!:E:; :K IFEHJ, 9EDJH7?H;C;DJ R 9; GK; (w) FHUJ;D:9=EP: 9HA NAMQeN=JP:, 

GK; B7 9EDJH;-;NF;HJ?I; HU7B?IU; R F7HJ?H :; B7 I;9ED:; 7D7BOI; :K FHUBVL;C;DJ ;D B?J?g; :;L7?J 

DU9;II7?H;C;DJ, 7BEHI CWC; GK; 9;B7 UJ7?J :;C7D:U F7H B; IFEHJ?f 9EDJH[BU, WJH; ;ff;9JKU; :7DI 

KD B78EH7JE?H; 7gHUU 7KJH; GK; 9;BK? :; B'Ag;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; :EF7g; ; (w) 9;JJ; 

FEII?8?B?JU (w) 9eP=EP IgIA: B7?IIU; R B'7FFHU9?7J?ED :; B'Ag;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; 

:EF7g; v1056. 

 
211. .=N =EHHAQNO, d=JO HAO ?=O Kn H= OA?KJdA =J=HUOA ABBA?PQeA OQN HAO e?D=JPEHHKJO dA ?KJPNmHA 

dQ dKL=CA dAO =PDHfPAO LKQNOQEREO LANIAPPN=EP dA HAO dEO?QHLAN KQ d=JO ?AHHA Kn HAQN =J=HUOA 

EJEPE=HA OA OAN=EP NeReHeA JeC=PERA, dAO =J=HUOAO NePNKOLA?PERAO1057 LKQNN=EAJP AJ?KNA LANIAPPNA 

                                                
1051 Cf. 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, EF.9?J., L. 533 ; AP 0=LLKNP d’EJBKNI=PEKJ, 
1eJ=P, Jq 782, EF.9?J., L. 163. - 4. LKQNP=JP : 1'* (2016), .=NPEA 2 1A?P. 4.1.8 u 'JdeLAJd=J?A dQ H=bKN=PKENA v. 
1052 4.%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 453. 
1053 Cf. !. OLKNP, =NP. *. 232-22. 
1054 4. PKQPABKEO : "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 131 (u (w) 9*:'ED F;KJ 7?IUC;DJ 
9ECFH;D:H; GK;, FEKH KD IFEHJ?f, B; f7?J GK; B7 9EDJH;-;NF;HJ?I; IE?J HU7B?IU; F7H B;I CWC;I 7D7BOIJ;I :UF;D:7DJI 
:; B7 CWC; 7g;D9; :7DI B;I CWC;I BE97KN D; FHUI;DJ; gKVH; :; 9h7D9; :'78EKJ?H R :;I HUIKBJ7JI :?L;Hg;DJI (w) v). 
1055 !AA "KQ=E, 1fNA ?D., 10 K?PKbNA 2012, COH?BB; A., Jq 11"A01163 ; D., L=J., 2013, L. 527, KbO. .. 0-!'.-, ; 
4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA, QJA OQOLAJOEKJ dA MQ=PNA =JO ?KJBENIeA AJ 
=LLAH v, 8 JKRAIbNA 2012 (.. (3'**#2). 
1056 "8?:. (Cf. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA, QJA OQOLAJOEKJ dA MQ=PNA =JO 
?KJBENIeA AJ =LLAH v, EF.9?J.). - !APPA =J=HUOA LKQNN=EP PKQPABKEO gPNA =LLNKQReA AJ N=EOKJ dAO ?KJOeMQAJ?AO 
LN=PEMQAO MQ’=QN=EP LQ AJCAJdNAN QJ N=EOKJJAIAJP EJRANOA (4. JKP=IIAJP : "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA 
dKL=CA v, Jq 131, PN=EP=JP dQ ?=O d=JO HAMQAH EH OAN=EP HKEOEbHA =Q OLKNPEB ?KJPNmHe dA u (w) 9EDf?;H B; I;9ED: 
U9h7DJ?BBED R KD I9?;DJ?f?GK; 9hE?I? ;J HUCKDUHU F7H v HQE). 
1057 Cf. !+A (2015), =NP. 6.2 u -bFAP dA H’=J=HUOA dAO e?D=JPEHHKJO v, AJ =LLHE?=PEKJ dQMQAH u 9H:AO U9h7DJ?BBEDI 
LAQRAJP gPNA LNeHAReO AP ?KJOANReO AJ RQA d’=J=HUOAO BQPQNAO. v ; AP 6. 5 u AJ=HUOA =ddEPEKJJAHHA d’e?D=JPEHHKJO v, 
=H. 2, =QT PANIAO dQMQAH : u 9H:;I U9h7DJ?BBEDI F;KL;DJ WJH; 9EDI;HLUI ;J IEKC?I R :;I 7D7BOI;I 7::?J?EDD;BB;I 7KN 
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dA HAO ?KJBKJdNA AJ N=EOKJ dAO KbHEC=PEKJO dA ?KJOANR=PEKJ dA ?AQT-?E AJ dEBBeNAJPAO 

DULKPDfOAO1058 AP dQN=JP ?ANP=EJO deH=EO1059 LNAO?NEPO L=N HA !+A AP OAO PATPAO d’=LLHE?=PEKJ. 

 
1’=CEOO=JP dA H= ?KJOANR=PEKJ dAO e?D=JPEHHKJO =LNfO =J=HUOA, HA deL=NPAIAJP dAO 

=J=HUOAO dAR=EP =EJOE OA LHEAN FQOMQ’AJ 2011, O=JO LHQO dA LNe?EOEKJO, u 7KN :UB7?I (w) FHULK9O: 

F7H B;I DEHC;I ?DJ;HD7J?ED7B;I v1060, AP AJ L=NPE?QHEAN =Q !KdA IKJdE=H =JPEdKL=CA. 

 
212. 'H eP=EP dKJ? MQAOPEKJ, ?KJdEPEKJ Je?AOO=ENA à OKJ =LLHE?=PEKJ AJ dNKEP EJPANJA, d’QJ NAJRKE 

ATLNfO B=EP L=N HA !KdA dQ OLKNP =QT dEOLKOEPEKJO EOOQAO dQ !+A1061. -N, ?A dANJEAN PATPA 

AJREO=CA=EP dfO 2003 QJ deH=E dA LNAO?NELPEKJ dA DQEP (8) =JO dAO =?PEKJO dEO?ELHEJ=ENAO AJ I=PEfNA 

dA dKL=CA1062 Je?AOOEP=JP HKCEMQAIAJP L=N OQEPA dA ?KJOANRAN HAO e?D=JPEHHKJO dA ?KJPNmHA dQ 

dKL=CA LAJd=JP QJ deH=E EdAJPEMQA. 

 
.KQNP=JP, =HKNO IgIA MQA HAO dEOLKOEPEKJO dQ !KdA dA 2003 OQN ?A LKEJP OAIbH=EAJP 

NAdQAO AJ dNKEP BN=Jd=EO, H= FQNEdE?PEKJ =dIEJEOPN=PERA = d=JO QJA =BB=ENA =OOAV Ne?AJPA1063 NABQOe 

QJA PAHHA =J=HUOA.  

 
213. #HHA = AJ?KNA ?KJOEdeNe MQ’AJ H’AOLf?A ?’eP=EP H= NfCHA ?H=OOEMQA dA H’EILNAO?NELPEbEHEPe 

dAO =?PEKJO dEO?ELHEJ=ENAO1064 MQE O’=LLHEMQ=EP, HQE LANIAPP=JP dA H= OKNPA dA B=ENA =LLHE?=PEKJ 

EIIedE=PA =Q ?=O d’AOLf?A1065 dQ deH=E dA LNAO?NELPEKJ, EdAJPEMQA d=JO O= dQNeA à ?AHQE LNeRQ 

L=N H= RANOEKJ LNe?edAJPA dQ !+A, MQE RAJ=EP d’gPNA EJO?NEP =Q OAEJ IgIA dQ !KdA dQ OLKNP L=N 

HA PATPA dA PN=JOLKOEPEKJ dQ !KdA dA 2009. 

 
#JPNA-PAILO AJ ABBAP, H’KNdKJJ=J?A Jq 2010-379 dQ 14 =RNEH 2010 LNK?ed=JP JKP=IIAJP 

à H= Ne?ALPEKJ dA H’=NPE?HA 17 dQ !+A1066, =R=EP EJOPEPQe QJ JKQRAH =NPE?HA *. 232-24-1 dQ !KdA 

                                                
f?DI :; Bk7HJ?9B; (w) 9LNe?edAJP: ;D JEKJ J;CFI (w) IKH ?DIJHK9J?ED :; (w) BkEHg7D?I7J?ED 7DJ?:EF7g; GK? 7 ?D?J?U 
;J EH:EDDU B7 9EBB;9J; :; BkU9h7DJ?BBED (w) v. - 4. !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. 
1058 Cf. 1'.0. (2015), AJJATA A dQ 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= LNKPA?PEKJ dAO NAJOAECJAIAJPO LANOKJJAHO, 
u "eH=EO dA ?KJOANR=PEKJ v. 
1059 Cf. !+A (2015), =NP. 17 u .NAO?NELPEKJ v. 
1060 Cf. !. OLKNP, =NP. 0. 232-66 ("=JO O= RANOEKJ AJ RECQAQN dQ 25 FQEHHAP 2007 =Q 16 F=JREAN 2011). 
1061 Cf. OQN ?APPA ?KJdEPEKJ : !#, 28 K?PKbNA 2009, ,9hKC79h;H, Jq 327306, EF.9?J. 
1062 Cf. !+A (2003) =NP. 17 u "eH=E dA LNAO?NELPEKJ v. 
1063 !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. 
1064 !# AOO., 27 I=E 1955, D;B;KP;, %;8., L. 296 ; AJDA, 1955, L. 275, ?KJ?H. .. *A30#,2. 
1065 4. JKP=IIAJP HA LNEJ?ELA dA H= NePNK=?PEREPe ?D C?J?KI : #. +A11A2, u "AO N=LLKNPO dQ dNKEP dEO?ELHEJ=ENA AP 
dQ dNKEP LeJ=H d=JO H'=dIEJEOPN=PEKJ v, R,C, 2003, L. 743 ; KQ #. )-* #02, u 1=J?PEKJ dEO?ELHEJ=ENA AP HKE LHQO 
dKQ?A v, AJDA, 2005, L. 2407. 
1066 Cf. !+A (2009) =NP. 17 u .NAO?NELPEKJ v. 
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dQ OLKNP dKJP H’=HEJe= 1 dEOLKOA MQA u B'79J?ED :?I9?FB?D7?H; I; FH;I9H?9R=EP: F7H hK?J 7DDU;I 

HULEBK;I R 9ECFJ;H :K jEKH :K 9EDJH[B; v1067.  

 
 .=N OQEPA, H’=NPE?HA 0. 232-66 dQ !KdA dQ OLKNP BQP IKdEBEe1068 =BEJ dA LNeRKEN QJA dQNeA 

OEIEH=ENA dA ?KJOANR=PEKJ dAO e?D=JPEHHKJO bEKHKCEMQAO dAO OLKNPEBO, eP=JP LNe?EOe MQA HA deH=E 

=HKNO EJOPEPQe debQP=EP u R 9ECFJ;H :; B7 :7J; :; B;KH FHUBVL;C;DJ v, =R=JP MQA ?APPA d=PA JA OKEP 

?D=JCeA, LAQ dA PAILO =LNfO, =BEJ dA ?KNNAOLKJdNA à ?AHHA dA u B7 FH;C?VH; 7D7BOI; v1069. 

 
214. AQ IKIAJP dA LNK?edAN à ?AO IKdEBE?=PEKJO dQ !KdA dQ OLKNP, HA CKQRANJAIAJP BN=Jd=EO 

de?Ed=EP eC=HAIAJP MQA HA deH=E dA LNEJ?ELA dA ?KJOANR=PEKJ dAO e?D=JPEHHKJO =JPEdKL=CA LKQNN=EP 

gPNA u HU:K?J v L=N H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA (A$*")1070 AJ ?ANP=EJAO 

?EN?KJOP=J?AO1071, ?KIIA à H’EJRANOA u ?DJ;HHECFK F7H JEKJ 79J; :k?DIJHK9J?ED EK :; 

FEKHIK?J; v1072. 

 
"ALQEO H’AJPNeA AJ RECQAQN dQ !+A dA 2015, HA deH=E =JPeNEAQN dA LNAO?NELPEKJ dA 

H’=?PEKJ dEO?ELHEJ=ENA, deFà BKNP ePAJdQ1073, AOP LKNPe à dET (10) =JO1074, dQNeA PN=JOLKOeA AJ dNKEP 

EJPANJA P=JP =Q OAEJ dAO dEOLKOEPEKJO dA JERA=Q HeCEOH=PEB dQ !KdA dQ OLKNP LNKLNAO à ?AO 

                                                
1067 -Nd. Jq 2010-379, FHU9., =NP. 16. 
1068 Cf. ". Jq 2011-57, FHU9., =NP. 12. 
1069 Cf. !. OLKNP =NP. 0. 232-66 =H. 2 d=JO O= RANOEKJ AJ RECQAQN dALQEO HA 1AN OALPAIbNA 2011 AP dAIAQNe EJ?D=JCe 
OQN ?A LKEJP FQOMQ’à =QFKQNd’DQE (4. LKQN ?APPA IKdEBE?=PEKJ dQ !KdA dQ OLKNP : "e?NAP Jq 2011-1036 dQ 29 =KoP 
2011 NAH=PEB à H= dQNeA dA ?KJOANR=PEKJ dAO e?D=JPEHHKJO LNeHAReO HKNO dA ?KJPNmHAO AJ I=PEfNA dA HQPPA ?KJPNA HA 
dKL=CA, J(, 31 =KoP 2011, L. 14698, =NP. 1 ; JKH?IFEHJ, 2011, Jq 113, L. 8, KbO.  . (.-!.). 
1070 !. OLKNP =NP. 0. 232-66 =H. 3, u F7H :UB?8UH7J?ED CEJ?LU; ;J FK8B?U; (w) v L=N AHHA. 
1071Cf. ?8?:., =H. 4, =QT PANIAO dQMQAH : u 9d:7DI JEKI B;I 97I, B; :UB7? :; 9EDI;HL7J?ED :;I U9h7DJ?BBEDI D; F;KJ 
WJH; ?DfUH?;KH 7K :UB7? C?D?CKC :; 9EDI;HL7J?ED f?NU F7H B;I DEHC;I ?DJ;HD7J?ED7B;I v. - !AH= OECJEBEA MQ’QJA 
NedQ?PEKJ eRAJPQAHHA dQdEP deH=E JA OAN=EP ?KJBKNIA =Q !+A MQ’=dKLPeA d=JO HA NAOLA?P dA H’AJJATA A dQ 1'0.. 
(Cf. 1'.0. (2015), AJJATA A dQ 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= LNKPA?PEKJ dAO NAJOAECJAIAJPO LANOKJJAHO, u "eH=EO 
dA ?KJOANR=PEKJ v) AP dAO dEOLKOEPEKJO LANPEJAJPAO dQ 1'* (Cf. AJ L=NPE?QHEAN : 1'* (2016), .=NPEA 2 1A?P. 5.2.2.6 AP 
6.2.2.5). - 4. "eHEbeN=PEKJ, A$*", dQ 13 K?PKbNA 2011, Jq 189, .NEOA AJ =LLHE?=PEKJ dA H’=NPE?HA 0. 232-66 dQ ?KdA 
dQ OLKNP  9$ET=JP HA ?=dNA FQNEdEMQA LNKLNA à H= ?KJOANR=PEKJ L=N H’A$*" dAO e?D=JPEHHKJO dA ?KJPNmHA dQ dKL=CA AJ 
O= LKOOAOOEKJ: ; AP LKQN QJ ATAILHA d’=LLHE?=PEKJ dA H= deHEbeN=PEKJ LNe?edAJPA : "eHEbeN=PEKJ A$*", dQ 20 K?PKbNA 
2016, Jq 2016-80 !20*, .NEOA AJ =LLHE?=PEKJ dA H’=NPE?HA 0. 232-66 dQ ?KdA dQ OLKNP NAH=PERA à H= dQNeA dA 
?KJOANR=PEKJ dAO e?D=JPEHHKJO LNeHAReO AJ I=E AP FQEJ 2016). 
1072 "8?:., =H. 5. 
1073 Cf. (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA 
: ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524 : HA deH=E =JPeNEAQN u (w) 
7KJEH?I9=JP: (w) 9deFà: :;I 7D7BOI;I :'U9h7DJ?BBEDI 7BEHI CWC; GK; B; IFEHJ?f 9ED9;HDU 7KH79EP: FH?I I7 H;JH7?H; 
IFEHJ?L; (w) 9=HKNO: GK';D C7J?VH; :UB?9JK;BB; (w) B;I f7?JI I; FH;I9H?L;DJ F7H JHE?I 7DI (w) 9LKQN: 9d:;I 
7g?II;C;DJI ?DJ;H:?JI 9MQE: IEDJ 8?;D FBKI gH7L;O (w) v. - 4. AJOQEPA ?KJ?ANJ=JP HA !+A dA 2015 : +. .#*2'#0, 
u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8 ; AP ?8?:., u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA 
d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, JKPA dA b=O dA L=CA Jq 43. z 4. PKQPABKEO =?PQAHHAIAJP H’=NP. 8 =H. 1AN 
dQ !KdA dA LNK?edQNA LeJ=HA. 
1074 Cf. !+A (2015), =NP. 17 u .NAO?NELPEKJ v (Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, 
EF.9?J., L. 8).  
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=?PEKJO1075 MQA d=JO OAO dEOLKOEPEKJO NeCHAIAJP=ENAO NAH=PERAO à H= dQNeA dA ?KJOANR=PEKJ dAO 

e?D=JPEHHKJO1076. 

 
215. #JBEJ, PKQO HAO e?D=JPEHHKJO NA?QAEHHEO JA OKJP LHQO KbHEC=PKENAIAJP ?KJOANReO1077. 'H AJ 

EN= QJEMQAIAJP =EJOE1078 PKQPAO HAO BKEO MQ’QJ =PDHfPA =QN= ePe ?KJPNmHe à H’EOOQA d’QJA 

I=JEBAOP=PEKJ J=PEKJ=HA KQ EJPANJ=PEKJ=HA KQ, MQAHHAO MQA OKEAJP HAO ?EN?KJOP=J?AO, OE ?A dANJEAN 

AOP ?KILNEO d=JO HA CNKQLA ?EbHA dA H’A$*" dAO OLKNPEBO OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ1079. 

 
/QA ?A OKEP =Q PANIA d’=J=HUOAO NePNKOLA?PERAO ABBA?PQeAO OQN HAO e?D=JPEHHKJO dAO 

=PDHfPAO KQ LHQO ?H=OOEMQAIAJP OQEPA à H’=J=HUOA ?KJOe?QPERA dA HAQNO e?D=JPEHHKJO A AP   

EJPANRAJQA dENA?PAIAJP =LNfO ?KJPNmHA, u 9H:'KJ?B?I7J?ED :'KD; IK8IJ7D9; ?DJ;H:?J; (w) 9OAN=: 

UJ78B?; (w) BEHIGK; B;I HUIKBJ7JI :; (w) 9H= OA?KJdA: 7D7BOI; 9EDf?HC;9NKJP: B7 FHUI;D9; :; B7 

IK8IJ7D9; :U9;BU; :7DI B'U9h7DJ?BBED A, EK :; B'KD :; I;I CUJ78EB?J;I EK :; I;I C7HGK;KHI v1080.  

 
216. *AO OLKNPEBO IEO AJ ?=QOA d=JO ?AO ?KJdEPEKJO ?KIIA ?AQT MQE =QN=EAJP =??ALPe HAO 

NeOQHP=PO dA HAQNO LNAIEfNAO =J=HUOAO OANKJP =HKNO O=J?PEKJJeO dEO?ELHEJ=ENAIAJP. 

S,c:054 2 - L’(c:054 8B.u2(:80c, d, 2’A.,4c, ,4 3(:0C8, d09c06204(08, 
 
217. 1E HAO OP=PQPO dA H’A$*" NeLKJdAJP à H= deBEJEPEKJ d’QJA -NC=JEO=PEKJ J=PEKJ=HA 

=JPEdKL=CA =Q OAJO dQ !KdA IKJdE=H =JPEdKL=CA1081, QJA ?=QOA dA JKJ-?KJBKNIEPe L=NPEAHHA1082 

=QdEP !KdA AOP ?ALAJd=JP ReNEBE=bHA d=JO HA dKI=EJA dEO?ELHEJ=ENA1083. 

 

                                                
1075 Cf. -Nd. Jq 2015-1207, FHU9., =NP. 26, IKdEBE=JP H’=NPE?HA  *232-24-1 =H. 1 dQ !KdA dQ OLKNP. 
1076 Cf. ". Jq 2016-83, FHU9., =NP. 17. 
1077 Cf. =QL=N=R=JP :  !. OLKNP, =NP. 0. 232-66 ("=JO O= RANOEKJ AJ RECQAQN dQ 25 FQEHHAP 2007 =Q 16 F=JREAN 2011). 
- 4.  . (.-!. u *QPPA ?KJPNA HA "KL=CA - .NeHfRAIAJPO - "A JKQRAHHAO NfCHAO LKQN H= ?KJOANR=PEKJ dAO e?D=JPEHHKJO v, 
JKH?IFEHJ Jq 113, 2011, L. 8. 
1078 Cf. ". Jq 2011-1036, FHU9., =NP. 1 LKQN H’EJOP=QN=PEKJ dA ?AO dEOLKOEPEKJO. 
1079 Cf. !. OLKNP =NP. 0. 232-66 =H. 2, 1q à 3q. z !AH= OECJEBEA AJ LN=PEMQA MQA u B;I FHUBVL;C;DJI ;ff;9JKUI BEHI :;I 
9ECFUJ?J?EDI :; D?L;7K ?DfH7 D7J?ED7B EK ;D :;hEHI :; JEKJ; 9ECFUJ?J?ED (R B';DJH7YD;C;DJ F7H ;N;CFB;) D; 
F9AQRAJP: :EDD;H B?;K R 9EDI;HL7J?ED, I7Kf I? B; IFEHJ?f 9ED9;HDU ;IJ IEKC?I R B'E8B?g7J?ED :; BE97B?I7J?ED v ( . (.-
!. u *QPPA ?KJPNA HA "KL=CA - .NeHfRAIAJPO - "A JKQRAHHAO NfCHAO LKQN H= ?KJOANR=PEKJ dAO e?D=JPEHHKJO v, EF.9?J., 
L. 8. 
1080 Cf. !. OLKNP =NP. 0. 232-64 =H. 3 AP 5. - Cf. !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO 
IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP. 2. 
1081 Cf. !+A (2015), AJJATA 1 u "eBEJEPEKJO v, PANIA u -NC=JEO=PEKJ J=PEKJ=HA =JPEdKL=CA v. 
1082 4. ?ALAJd=JP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 
4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 455. 
1083 .NAO?NER=JP MQA u B7 g;IJ?ED :;I HUIKBJ7JI ;J B;I 7K:?;D9;I H;BVL;HEDJ :; B7 H;IFEDI78?B?JU :; BkEHg7D?I7J?ED 
7DJ?:EF7g; GK? 7 ?D?J?U ;J HU7B?IU B; FHUBVL;C;DJ :;I U9h7DJ?BBEDI (w) ;J I;HEDJ HUg?;I F7H I;I HVgB;I :; FHE9U:KH; 
(!+A (2015), =NP. 7 u %AOPEKJ dAO NeOQHP=PO v, LP. 1 u 0AOLKJO=bEHEPe AJ I=PEfNA dA CAOPEKJ dAO NeOQHP=PO v, =H. 1). 
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#HHA NeOEdA d=JO HA B=EP MQA OKJ =?PEREPe AOP OEILHAIAJP u HUgKB7J9NE?A: v1084 AJ ?APPA 

I=PEfNA dQN=JP HAO ?KILePEPEKJO dA JERA=Q J=PEKJ=H OA deNKQH=JP AJ $N=J?A dfO HKNO MQA OKJ 

LKQRKEN dA O=J?PEKJ J’AOP MQA OQbOEdE=ENA1085 dA ?AHQE dAO BedeN=PEKJO OLKNPERAO1086 PEPQH=ENAO 

d’QJA ?KILePAJ?A dA LNEJ?ELA1087, dE?DKPKIEA J’=U=JP F=I=EO ePe JE AJREO=CeA JE LANIEOA L=N HA 

!+A1088. 

  
218. *’A$*" beJeBE?EA1089 AJ RANPQ dQ !KdA dQ OLKNP1090 d’QJA ?KILePAJ?A dEO?ELHEJ=ENA 

u :k7JJH?8KJ?ED v1091 KQ u HUI?:K;BB; v1092 AJ ?ANP=EJAO DULKPDfOAO HEIEP=PERAO NeOEd=JP d=JO 

u GK7JH; 94: fED:;C;DJI :; I7?I?D; v1093 MQE EJ?HQAJP PKQP d’=bKNd dAQT ?DABO dA ?KILePAJ?AO 

u 9ECFBUC;DJ7?H;9O: v1094 dA H’=?PEKJ BedeN=HA (F 1), HAO dAQT OQER=JPO =U=JP LKQN ABBAP dA HQE 

LANIAPPNA dA u 9ED9KHH;D9?AN: v1095 HAO BedeN=PEKJO OLKNPERAO1096 d=JO HAQN dKI=EJA J=PQNAH 

d’EJPANRAJPEKJ (F 2).  

                                                
1084 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 158. - 4. eC=HAIAJP : ?8?:., LL. 162-168 ; AP !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 79. 
1085 Cf. "8?:., L. 161. 
1086 Cf. !. OLKNP, =NP. *. 232-22. - 4. JKP=IIAJP :  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO 
d'U RKEN LHQO ?H=EN ! v, EF.9?J., LL. 56-59 AP 64-65. 
1087 Cf. !. OLKNP, =NP., *. 232-21 ; AP LKQN HAO O=J?PEKJO dEO?ELHEJ=ENAO LNKJKJd=bHAO L=N AHHAO : 4. AJJATA ''-2 à 
H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 38 ', 1q. 
1088 1E ?AHQE-?E LANIAP =QT -,A" dA ?KJBEAN à d’=QPNAO AJPEPeO AP AJ L=NPE?QHEAN =QT BedeN=PEKJO OLKNPERAO 
J=PEKJ=HAO (Cf. !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 7.1 v) H= ?KILePAJ?A dA PN=EPAIAJP dAO B=EPO L=OOEbHAO dA 
O=J?PEKJO dEO?ELHEJ=ENAO de?KQRANPO à H= OQEPA dA ?KJPNmHAO AP =J=HUOAO IEOAO AJ yQRNA L=N HAQN EJPANIedE=ENA, ?’AOP 
dA I=JEfNA AT?ALPEKJJAHHA AP QJEMQAIAJP à PEPNA AT?HQOEB.  
1089 -QPNA HA NA?KQNO à H’=NbEPN=CA, H= O=EOEJA dQ !KIEPe J=PEKJ=H KHUILEMQA AP OLKNPEB BN=Jd=EO (!,-1$) (Cf. (.-. 
)A0A/3'**-, ÉPQdA 8 u !KJPNmHA L=N QJ KNC=JA HEe =Q IKQRAIAJP OLKNPEB J=PEKJ=H : LNe=H=bHA KbHEC=PKENA dA 
?KJ?EHE=PEKJ dQ !,-1$ v, ?D !. "3"-%,-,,  . $-3!&#0, (.-. )A0A/3'**-, A. *A!A A0A21 (?KKNd.), 
RVgB;C;DJ :;I B?J?g;I 7K I;?D :K CEKL;C;DJ IFEHJ?f, EF.9?J., L. 89) AJ I=PEfNA dA u ?KJ?EHE=PEKJ v AOP AT?HQA d=JO 
HA dKI=EJA dQ dKL=CA (Cf. !. OLKNP, =NP. *. 141-4 =H. 1 ; AP ?8?:., =NP. *. 232-21 =H. 7).  
1090 "ALQEO 2008, u 9H:7 I7?I?D; :; B'7g;D9; D';IJ F7I IKIF;DI?L;, I7Kf :U9?I?ED 9EDJH7?H; :; 9;BB;-9? v (!. OLKNP, 
=NP. *. 232-22 =H. 2, d=JO O= Ned=?PEKJ EOOQA dA H= *. Jq 2008-650, FHU9., =NP. 14), OKHQPEKJ dAR=JP LANIAPPNA à H’A$*" 
MQ=Jd u ;BB; :U9?:; :; I; I7?I?H ;D HUfEHC7J?ED v 9!. OLKNP, =NP. *. 232-22, =H. 1 3q: dA L=N=HUOAN PAILKN=ENAIAJP 
HAO ABBAPO d’QJA u I7D9J?ED fU:UH7B; 9MQE: BK? 7FF7H7YJ9N=EP: 9=Q LNAIEAN =bKNd: C7D?f;IJ;C;DJ ;N9;II?L; EK 
jKH?:?GK;C;DJ ?D7:7FJU; v (0=LLKNP =JJ. d’=?P., A$*", 2007, FHU9., L. 27). 
1091 !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., 
L. 459. - Cf. 1. %3',!&A0", %. +-,2A%,'#0 (OKQO H= dEN.), 0. %3'**'#,, (. 4',!#,2, %;N?GK; :;I J;HC;I 
jKH?:?GK;I, EF.9?J., L. 144, 4q !KILePAJ?A d’=PPNEbQPEKJ u {N=PEKJA I=PANE=A| v 4)HE9U:KH; 
7:C?D?IJH7J?L;/)HE9U:KH; 9?L?B;5 : u 9?:ECFUJ;D9; :kKD; jKH?:?9J?ED ;D fED9J?ED :; B7 D7JKH; :;I 7ff7?H;I, F7HfE?I 
7KII? :; B;KH ?CFEHJ7D9; FU9KD?7?H;. %;I HVgB;I :; 9ECFUJ;D9; :k7JJH?8KJ?ED HUF7HJ?II;DJ B;I B?J?g;I ;DJH; B;I :?L;HI 
EH:H;I, :;gHUI ;J D7JKH; :; jKH?:?9J?ED v. 
1092  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., L. 56. 
1093 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 159. 
1094 !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., 
L. 459. 
1095 "8?:. 
1096 4. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., L. 159 AP LL. 159-162. 
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F 1 - L( c536B:,4c, c5362B3,4:(08, d, 2’(c:054 -BdB8(2, 
 
219. *’A$*" AOP AJ LKOEPEKJ dA u 9EC8B;H B;I B79KD;I v ?KIIA à H’EJRANOA dA 

u 9EDIEB?:9AN: v H’=?PEKJ dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO1097. 

 
#HHA AOP AJ LNAIEAN HEAQ1098 PEPQH=ENA d’QJA ?KILePAJ?A dEO?ELHEJ=ENA u ;N9BKI?9RA:1099, 

AJ?KNA MQ=HEBEeA dA u FEKLE?H :?I9?FB?D7?H; :?H;9J v1100 KQ d’u 9=:9J?ED :kEff?9; v1101, à H’eC=Nd 

dA PKQPA u F;HIEDD; DED B?9;D9?U; v1102 MQE =QN=EP ?KIIEO, PAJPe dA ?KIIAPPNA KQ deOKNI=EO 

=QN=EP ePe ?KILHE?A d’EJBN=?PEKJO dA dKL=CA dQN=JP KQ u =QPKQN v d’QJA I=JEBAOP=PEKJ OLKNPERA 

LH=?eA OKQO H’eCEdA dAO =QPKNEPeO BN=Jd=EOAO1103. 

 
 *A ?D=IL d’=LLHE?=PEKJ LANOKJJAH dA ?AO dEOLKOEPEKJO AOP =OOAV I=H =EOe à deHEIEPAN dfO 

HKNO MQ’AHHAO KJP LKQN KbFAP d’AJCHKbAN KQ AIbN=OOAN PKQPAO HAO DULKPDfOAO d=JO HAOMQAHHAO HAO 

BedeN=PEKJO OLKNPERAO J=PEKJ=HAO J’=QN=EAJP L=O ?KILePAJ?A LKQN O=J?PEKJJAN QJ =PDHfPA.  

                                                
1097 "8?:., L. 159. 
1098 "=JO H’DULKPDfOA AJ ?=QOA (Cf. !. OLKNP, =NP. *. 232-22, =H. 1 1q), ?KIIA d=JO ?AHHA Kn AHHA EJPANREAJP AJ ?=O 
dA u ?=NAJ?A v (Cf. ?8?:., 2q) dAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT, H’A$*" = deOKNI=EO H’KbHEC=PEKJ (Cf. !+A 
(2015), =NP. 7 u %AOPEKJ dAO NeOQHP=PO v, LP. 9 u .NEJ?ELAO =LLHE?=bHAO =QT OQOLAJOEKJO LNKREOKENAO v) AP JKJ LHQO H= 
OEILHA B=?QHPe (Cf. (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H 
=JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524) d=JO HAO ?=O Kn 
H’=PDHfPA MQ’AHHA LKQNOQEP =QN=EP B=EP u KI7g; EK (w) :UJ;D9Q: (w) KD; IK8IJ7D9; EK (w) KD; CUJhE:; DED IFU9?f?U; 
(w) v (!. OLKNP, =NP. *. 232-23-4 =H. 1, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 24 ; 4. +. .#*2'#0, u *= 
PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, NAHAR=JP AJ KQPNA à FQOPA 
PEPNA MQA u 9H:'EH:EDD7D9; 9LNe?EPeA: f7?J HUfUH;D9; R :;I iCUJhE:;I DED IFU9?f?U;Ij (w) 9=HKNO MQA: 9;JJ; DEJ?ED 
;IJ ?D;N?IJ7DJ; :7DI B; FHEgH7CC; CED:?7B 7DJ?:EF7g;. .D; CUJhE:; ;IJ I?CFB;C;DJ ?DJ;H:?J; EK F7I v), AP JKJ 
LHQO PKQP PULA dA OQbOP=J?A KQ IePDKdA LNKDEbeAO (4. =?PQAHHAIAJP : 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO 
OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 23) 
dA LNAJdNA dAO u 9I:;IKH;I 9EDI;HL7JE?H;I v à OKJ AJ?KJPNA AJ HA u IKIF;D9d=JP: 9à PEPNA: FHEL?IE?H; :; (w) 9PKQPA: 
F7HJ?9?F7J?ED 7KN C7D?f;IJ7J?EDI EHg7D?IU;I F7H B;I fU:UH7J?EDI 7gHUU;I EK 7KJEH?IU;I F7H B7 fU:UH7J?ED :UBUg7J7?H; 
9ECFUJ;DJ; v (!. OLKNP, =NP. *. 232-23-4 =H. 1, IKd. L=N *. Jq 2016-41, FHU9., =NP. 221). 1E H= dQNeA dA OQOLAJOEKJ 
LNKREOKENA de?EdeA L=N HA .NeOEdAJP dA H’A$*" u D; F;KJ ;N9U:;H :;KN CE?I (w) H;DEKL;B78B; KD; fE?I (w) v (!. 
OLKNP, =NP. *. 232-23-4 =H. 1), =Q?QJA dQNeA I=TEI=HA J’AOP AJ?KNA LNeRQA O’=CEOO=JP dA ?AHHA MQE OAN=EP LNKJKJ?eA 
L=N HAO KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO (Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO 
=CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 23). 
1099 1. "'-,, u *= HKE dQ 5 =RNEH 2006 AP H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 2489. - *’A$*" 
OAIbH=EP PKQPABKEO ATAN?AN ?APPA ?KILePAJ?A d=JO dAO ?KJdEPEKJO B=EO=JP dKQPAN dA HAQN ?KJBKNIEPe =Q LNEJ?ELA dA 
OeL=N=PEKJ dAO BKJ?PEKJO dA LKQNOQEPA, EJOPNQ?PEKJ AP FQCAIAJP (4. ?ALAJd=JP : !#, Q)C, 11 I=NO 2011, FU:UH7J?ED 
fH7DT7?I; :'UGK?J7J?ED, Jq 341658, %;8., L. 81 ; C7h. :H. IFEHJ, 2011, Jq 24, L. 73, JKPA $. !-*', ; AJDA, 2011, 
L. 534 ; D., 2012, L=J., L. 704, KbO. !. "3"-%,-,), NA?KJJQ AP LNKPeCe OQN HA LH=J EJPANJA (1QN HA BKJdAIAJP AJ 
L=NPE?QHEAN dA H’=NPE?HA 16 dA H= "e?H=N=PEKJ dNKEPO dA H’DKIIA AP dQ ?EPKUAJ dA 1789 ; Cf. 0=LLKNP d’EJBKNI=PEKJ, 
1eJ=P, Jq 782, EF.9?J., L. 187) ?KIIA AQNKLeAJ (1QN HA BKJdAIAJP dA H’=NP. 6 .=N. 1 dA H= !#1"& ; Cf. ?8?:., L. 
186 ; KQ .NKLKOEPEKJ dA HKE A,, Jq 699, EF.9?J., L. 6). z !AH= O’AOP d’=EHHAQNO ReNEBEe Ne?AIIAJP : 9f. !KJO. ?KJOP., 
de?EO. Jq 2017-688, /.!, 2 BeRNEAN 2018, +. ATAH ,., Jq 356976 ; D., =?P., 8 BeRNEAN 2018, KbO. (.-+. .A12-0 ; 
"8?:., 2018, L. 297 ; AJDA, 2018, L. 821 ; "8?:., L. 251, KbO. 0. %0A,".  
1100 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 133. 
1101 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-320. 
1102 !. OLKNP, =NP. *. 232-22, =H. 1 1q =). - 4. =R=JP : (.-$. *A!&A3+#, u !KILePAJ?A dQ !KJOAEH dA LNeRAJPEKJ 
AP dA HQPPA ?KJPNA HA dKL=CA AJ ?=O dA ?KJPNmHA LKOEPEB AJ $N=J?A d'QJ OLKNPEB JKJ HE?AJ?Ee v, D., 2001, L. 165.  
1103 Cf. !. OLKNP, =NP. *. 232-22, =H. 1 1q =), NAJRKU=JP à OKJ =NP. *. 235. 
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220. *’A$*" OA PNKQRA LKQN debQPAN AJ ?=L=?EPe dA OQOLAJdNA HAO LANOKJJAO JKJ HE?AJ?EeAO 

dAOdEPAO BedeN=PEKJO ?KJPNmHeAO u LKOEPERAO v dQN=JP HAQN LNeL=N=PEKJ KQ L=NPE?EL=PEKJ à QJA 

?KILePEPEKJ J=PEKJ=HA dEPA u KLAJ v1104, à H’EJOP=N dAO u 9ECFUJ?J;KHI E997I?EDD;BI v1105.  

 
$QNAJP dA IgIA =OOEIEHeO à ?AHHAO-?E L=N H= FQNEOLNQdAJ?A1106 HAO =PDHfPAO L=NPE?EL=JP à 

dAO I=JEBAOP=PEKJO LH=?eAO OKQO H’eCEdA dA u 9ECC?II?ED9O: IFU9?7B?IU;9O: C?I;9O: ;D FB79; F7H 

B; CEC?JU D7J?ED7B EBOCF?GK; ;J IFEHJ?f fH7DT7?I v (!,-1$)1107 AJ H’=bOAJ?A dA BedeN=PEKJ 

KNC=JEO=PNE?A1108. 

 
AU=JP ?KJOEdeNe MQA H’=BBEHE=PEKJ à ?AO EJOP=J?AO OLKNPERAO u =d DK? v JA dAR=EP L=O gPNA 

?KJBKJdQA =RA? H’K?PNKE d’QJA HE?AJ?A BedeN=HA, H= FQNEdE?PEKJ =dIEJEOPN=PERA JA LKQR=EP AJ 

?KJOeMQAJ?A MQA ?KJBEAN à H’=J?EAJ !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA (!.*") 

H= ?KILePAJ?A dEO?ELHEJ=ENA =QT BEJO dA O=J?PEKJ dAO B=EPO dA dKL=CA EJPANRAJQO dQN=JP HAO 

?KILePEPEKJO MQ’AHHAO KNC=JEOAJP KQ =Q ?KQNO dAO AJPN=iJAIAJPO U LNeL=N=JP. 

 
221. *’DULKPDfOA OQER=JPA ?KJ?ANJA dAO OLKNPEBO ?KJPNmHeO LKOEPEBO OKQO HE?AJ?A BedeN=HA =Q 

IKIAJP dA HAQN LNeL=N=PEKJ KQ L=NPE?EL=PEKJ à QJA ?KILePEPEKJ J=PEKJ=HA I=EO dKJP HA HEAJ 

d’=BBEHE=PEKJ AOP NKILQ =Q IKIAJP dQ deNKQHAIAJP dA H’=QdEAJ?A dEO?ELHEJ=ENA. u 9#:D H7?IED 

(w) :; Bk78I;D9; :; B?;D :; :HE?J :; B?9;D9; v1109 à H’K??=OEKJ dQ u FHEDED9U v dA H= de?EOEKJ 

dA u I7D9J?ED v1110, H= ?KILePAJ?A LKQN FQCAN dA ?AO =BB=ENAO dKEP J=PQNAHHAIAJP NARAJEN à 

H’A$*"1111. 

 
"KEP AJ?KNA gPNA IAJPEKJJe HA ?=O dAO OLKNPEBO ePN=JCANO1112 KQ BN=Jd=EO L=NPE?EL=JP KQ 

                                                
1104 4q -LAJ =dFA?PEB EJR=NE=bHA (=JCH=EO KLAJ, KQRANP) : u 9O:; :?J :'KD; 9ECFUJ?J?ED IFEHJ?L; EKL;HJ; R B7 fE?I 7KN 
7C7J;KHI ;J 7KN FHEf;II?EDD;BI v (1EPA 'JPANJAP H=NKQOOA.BN). 
1105 0=LLKNP d’=?P., !.*", (QEJ 1999 - "e?AIbNA 2003, FHU9., L. 8. 
1106 Cf. !#, 22 =RNEH 2005, &. Ch;D?D, Jq 238274 ; C7h. :H. IFEHJ, 2005, Jq2, L. 138, JKPA (.-+. "34A*. z 4. 
0=LLKNP d’=?P., !.*", (QEJ 1999 - "e?AIbNA 2003, FHU9., LL. 7-8. 
1107 !. OLKNP, =NP. =NP. *. 131-19.  
1108 !AO dANJEfNAO RKJP AJ ABBAP u ;N;H99AN: v HAO u 9ECFUJ;D9;I v JKNI=HAIAJP deRKHQAO =QT u fU:UH7J?EDI 
:UBUg7J7?H;I v dfO HKNO MQA u :7DI KD; :?I9?FB?D; IFEHJ?L;, 7K9KD; v EJOPEPQPEKJ dA ?A PULA u D'79QN=: H;TK :; 
:UBUg7J?ED v ("8?:.). !APPA OEPQ=PEKJ R= OKQRAJP ?KNNAOLKJdNA à H’DULKPDfOA dA BedeN=PEKJO O’eP=JP RQ NAPENAN HAQN 
=CNeIAJP AP/KQ deHeC=PEKJ eP=PEMQAO (Cf. 0=LLKNP d’=?P., !.*", (QEJ 1999 - "e?AIbNA 2003, FHU9., L. 8). 
1109 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 160. 
1110 $.  37, (.-+., +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 489, JKPA 
dA b=O dA L=CA Jq 80. 
1111 Cf. !#, 25 I=E 2010, ,J7D?IB7I, Jq 332045, %;8., L. 906 ; D., 2011, L. 703, KbO. .. 0-!'.-,. z 4. AJ?KNA : 
!#, 11 I=E 2015, &. A., Jq 374386, AJDA, 2015, L. 2017 ; C7h. :H. IFEHJ, 2015, Jq 41, L. 113, JKPA +. .#*2'#0 ; 
"8?:., L. 119, JKPA $. !-*', ; JKH?IFEHJ, 2016, Jq 161, L. 27, ?DNKJ. #. &-,-0A2.  
1112 4. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 2fIA ed., EF.9?J., L. 590. 
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O’AJPN=iJ=JP AJ RQA dA ?KJ?KQNEN LAJd=JP QJA I=JEBAOP=PEKJ NAHAR=JP dA H= ?KILePAJ?A dA JKO 

=QPKNEPeO J=PEKJ=HAO OKQO ?KQRANP d’QJA HE?AJ?A ePN=JCfNA. *AQN JKJ =BBEHE=PEKJ à QJA BedeN=PEKJ 

BN=Jd=EOA dKEP QJA JKQRAHHA BKEO1113 =RKEN LKQN ?KJOeMQAJ?A dA ?KJBEAN HA PN=EPAIAJP dAO 

LKQNOQEPAO dEO?ELHEJ=ENAO eRAJPQAHHAO ?KJPNA ?AO =PDHfPAO à H’A$*"1114. 

 
222. 1AHKJ dEBBeNAJPAO OKQN?AO AJOQEPA, ?A OAN=EP Hà dALQEO MQAHMQAO =JJeAO QJA NeOQNCAJ?A 

LKPAJPEAHHA dA H= ?KILePAJ?A MQE eP=EP ?AHHA dQ !.*"1115 =Q beJeBE?A dA H’A$*" LKQN 

O=J?PEKJJAN dAO =PDHfPAO dA PKQPA J=PEKJ=HEPe JKJ HE?AJ?EeO dA BedeN=PEKJO OLKNPERAO J=PEKJ=HAO 

=U=JP ?KIIEO dAO EJBN=?PEKJO dA dKL=CA =Q ?KQNO dA HAQN LNeL=N=PEKJ KQ L=NPE?EL=PEKJ à dAO 

I=JEBAOP=PEKJO EJPANJ=PEKJ=HAO OA deNKQH=JP OQN HA PANNEPKENA BN=Jd=EO1116. 

 
'H AOP Je=JIKEJO dEBBE?EHA d’=dDeNAN à QJA PAHHA LKOEPEKJ1117, MQ=Jd bEAJ IgIA O’=CEN=EP-

P-EH dAO OAQHO AJPN=iJAIAJPO =QTdEPAO ?KILePEPEKJO1118, dfO HKNO MQ’QJ =?MQEAO?AIAJP à 

H’=NCQIAJP=ENA QPEHEOe L=N AQT1119 NAREAJdN=EP à JEAN HAO LNEJ?ELAO dA NeL=NPEPEKJ dAO ?KILePAJ?AO 

AJ I=PEfNA dA dKL=CA EOOQO dQ !+A =QTMQAHO HA HeCEOH=PAQN ?KIIA HA CKQRANJAIAJP BN=Jd=EO 

                                                
1113 4. PKQPABKEO : !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4. 
1114 Cf. !#, 21 I=E 2014, &. B., Jq 372116 ; "., 2015, L. 394, KbO. .. 03!'.-, ; BKBB. D?9J. F;HC. :H. IFEHJ, 
2014, Jq 213, L. 6, KbO. .. 0-!'.-, ; C7h. :H. IFEHJ, 2014, Jq 36, L. 137, JKPA $. !-*', ; ?8?:., L. 141, JKPA !. 
!A11A, ; JKH?IFEHJ, 2015, Jq 152, L. 25, ?DNKJ. #. &-,-0A2. 
1115 3J LNEJ?ELA dA u PANNEPKNE=HEPe v (Cf. 0=LLKNP 1eJ=P, Jq 12, EF.9?J., L. 47 ; !1., =NPE?HA *. 3612-1, =J?EAJ) eP=JP 
=LLHE?=bHA FQOMQ’à H’EJPANRAJPEKJ dA H= *. Jq 2006-405, FHU9., HA !.*" O’AOPEI=EP à N=EOKJ ?KILePAJP (Cf. !#, 15 
FQEHHAP 2004,  EDP7B;P :;  7B:;7DE, Jq 257423, %;8., L. 348 ; BKBB. D?9J. F;HC. :H. IFEHJ, Jq 104 ; RFDA, 2004, L. 
1044 ; AJDA, 2004, L. 2071 ; D., 2006, L. 190) LKQN u ;N7C?D;H :?H;9J;C;DJ B; 97I (w) dAO OLKNPEBO 9$N=Jd=EO KQ 
ePN=JCANO: J?JKB7?H;I :kKD; B?9;D9; (w) 9K?PNKUeA L=N: KD; fU:UH7J?ED UJH7DgVH; v MQE =QN=EAJP u F7HJ?9?FU R :;I 
9ECFUJ?J?EDI EK C7D?f;IJ7J?EDI IFEHJ?L;I 9dA PKQP JERA=Q: ;D FH7D9; v (0=LLKNP d’=?P., !.*", (QEJ 1999 - 
"e?AIbNA 2003, FHU9., LL. 7-8). 
1116  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., L. 61.  
1117 Cf. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., L. 159. 
1118 4. 9EDJH7. : 1.  3'1',#, (. "#+#1*A7, (. "#$0A,!#, -. *# ,-É, +. 4#0*7, .. 20A A* (OKQO H= 
dEN.), *AO "EOLKOEPEBO =JPEdKL=CA à H’eLNAQRA dA H= ?NEPEMQA, EF.9?J., L. 133. 
1119 *AO LNAIEANO AOPEIAJP MQA u 9H:kEH:EDD7D9; :K 14 7LH?B 2010 9*’A$*" eP=JP u ATLHE?EPAIAJP v OQO?ALPEbHA 
dALQEO H’=dKLPEKJ dA ?A PATPA dA dEHECAJPAN dAO ?KJPNmHAO =JPEdKL=CA, dQN=JP HAO I=JEBAOP=PEKJO OLKNPERAO 
EJPANJ=PEKJ=HAO KQ H= LD=OA dA LNeL=N=PEKJ à ?AO dANJEfNAO (Cf. !. OLKNP, =NP. *. 232-5 ', =H. 2, 2q ?) AP d)):, HUU9H?L7DJ 
B;I :?IFEI?J?EDI :; Bk7HJ?9B; %. 232-5 :K CE:; :K IFEHJ, (w) 7 (w) (?DLEBEDJ7?H;C;DJ F;KJ-WJH;) HU7JJH?8KU KD; J;BB; 
9ECFUJ;D9; v à H’A$*" MQE u F9KQNN=EP: I7D9J?EDD;H B;I f7?JI :; :EF7g; HU7B?IUI R BkE997I?ED :;9O: (w) 
9ECFUJ?J?EDI 9EJPANJ=PEKJ=HAO: I; :UHEKB7DJ IKH B; IEB fH7DT7?I v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, 
$. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 498), AP MQA ?APPA dANJEfNA u 9EDJ?DK;9N=EP: 9dALQEO HKNO: :; 9EDI?:UH;H 
GKk;BB; Dk7 F7I KD; J;BB; 9ECFUJ;D9; v ("8?:., L. 492, JKPA dA b=O dA L=CA Jq 94). z *AO OA?KJdO ?KJOEdfNAJP LKQN 
HAQN L=NP AJ OA NeBeN=JP =QT =QPAQNO LNe?edAJPO MQ’u KD; B;9JKH; 9EC8?DU; :;I 7HJ?9B;I %. 232-5 9Cf. HA ' dA ?AP 
=NPE?HA: ;J %. 232-20-1 :K CE:; :K IFEHJ 9!Nee L=N H= *. Jq 2012-158 dQ 1AN  BeRNEAN 2012, =NP. 18, =QT PANIAO 
dQMQAH : u9H:'Ag;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; :EF7g; ;IJ h78?B?JU; R H;9;LE?H :; B7 F7HJ :'KD EHg7D?IC; H;9EDDK 
F7H B'Ag;D9; CED:?7B; 7DJ?:EF7g; ;J :?IFEI7DJ :; 9ECFUJ;D9;I 7D7BEgK;I 7KN I?;DD;I :;I ?DfEHC7J?EDI (w) 9OQN 
H= dePAJPEKJ, H’QPEHEO=PEKJ KQ HA PN=BE? dA OQbOP=J?AO KQ IePDKdAO EJPANdEPAO: ;J R BK? 9ECCKD?GK;H :; J;BB;I 
?DfEHC7J?EDI v:v LKQNN=EP R=HEdAN HAQN =J=HUOA ( .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U 
RKEN LHQO ?H=EN ! v, EF.9?J., L. 61). 
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OA ?KJBKNIAJP dALQEO HKJCPAILO1120.  

 
 "ALQEO 2010 AJBEJ1121, H= ?KILePAJ?A dEO?ELHEJ=ENA AT?HQOERA dA H’A$*" AOP 

u UJ;D:9QA: v1122 =QT LANOKJJAO =U=JP H= MQ=HEPe d’u EHg7D?I79PAQNO: EK F7HJ?9?F7DJI R 

BkEHg7D?I7J?ED v dA ?KILePEPEKJO OLKNPERAO J=PEKJ=HAO ?KIIA =QT u ;DJH7YD;C;DJI v U LNeL=N=JP 

MQE JA OAN=EAJP L=O =BBEHEeAO à QJA BedeN=PEKJ1123. 

 
223. #J OA?KJd HEAQ, H’A$*" LAQP OA O=EOEN d’KBBE?A1124 dQ dKOOEAN d’QJ =PDHfPA KQ EJPANRAJEN 

u R B7 :;C7D:; :; B7 fU:UH7J?ED v1125 dKJP EH deLAJd =QT BEJO dA de?EdAN dA u B';NJ;DI?ED v 

eRAJPQAHHA d’QJA de?EOEKJ dA u I7D9J?ED :?I9?FB?D7?H; v LNEOA L=N H= OA?KJdA u 7KN 79J?L?JUI dA 

H'EJPeNAOOe H;B;L7DJ :;I 7KJH;I fU:UH7J?EDI v1126. 

 
 'H AOP LNEJ?EL=HAIAJP MQAOPEKJ d=JO ?APPA DULKPDfOA u :'UJ;D:H; B; 9h7CF v d’=LLHE?=PEKJ 

dA H= de?EOEKJ EJEPE=HA u 7f?D :'UL?J;H GK'KD IFEHJ?f I7D9J?EDDU FEKHIK?L; I7 97HH?VH; :7DI KD; 

                                                
1120 "ALQEO H’=dKLPEKJ dA H= *. Jq 2006-405, FHU9. 
1121 Cf. -Nd. Jq 2010-379, FHU9., =NP. 11. 
1122 0=LLKNP =Q .NeOEdAJP dA H= 0eLQbHEMQA NAH=PEB à H'KNdKJJ=J?A Jq 2010-379 dQ 14 =RNEH 2010 NAH=PERA à H= O=JPe 
dAO OLKNPEBO AP à H= IEOA AJ ?KJBKNIEPe dQ ?KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA, J(,16 =RNEH 
2010, L. 7156. - AQL=N=R=JP, OAQHO HAO KNC=JEO=PAQNO HE?AJ?EeO dA BedeN=PEKJO OLKNPERAO NAHAR=EAJP dA H= ?KILePAJ?A 
dEO?ELHEJ=ENA dA H’A$*", à H’EJRANOA dA ?AQT MQE J’eP=EAJP =BBEHEeO à =Q?QJA BedeN=PEKJ OLKNPERA MQE L=N OQEPA 
LKQR=EAJP e?D=LLAN à PKQPA O=J?PEKJ dA ?APPA J=PQNA. !’AOP d’=EHHAQNO JKP=IIAJP =Q RQ dA B=EP MQA H’KNC=JA 
dEO?ELHEJ=ENA O=EOE J’=R=EP L=O ePe AJ IAOQNA dA O=J?PEKJJAN QJ dENECA=JP d’QJ ?HQb dA BKKPb=HH PNfO IedE=PEMQA MQE 
J’eP=EP L=O HE?AJ?Ee dA H= $edeN=PEKJ BN=Jd=EOA dA BKKPb=HH ($$$) (Cf. !#, 28 =RNEH 2014, fU:UH7J?ED fH7DT7?I; :; 
fEEJ87BB, Jq 373051 ; BKBB. D?9J. F;HC. :H. IFEHJ, 2014, Jq 212, L. 1, KbO ". 0É+7 ; D., 2015, L=J., L. 394, KbO. (.-
$. *A!&A3+#) MQA HA 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO (Cf. !. OLKNP, =NP. *. 131-
8 ; AP ?8?:. =NP. 0. 131-2 AP 0. 131-7) AOP IKdEBEe (Cf. ". Jq 2016-1054, FHU9. - 4. ,.  *A,!&A0", u x H= QJA - 
$edeN=PEKJO OLKNPERAO - *A JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA LQbHEe v, JKH?IFEHJ Jq 167, 2016, L. 6). 
1123 Cf. !. OLKNP, =NP. *. 232-22, =H. 1 1q b). z !AO dEOLKOEPEKJO =QN=EAJP LNEJ?EL=HAIAJP LKQN bQP dA ?ANJAN HAO u 97I 
:'EFFEI?J?EDI R 9EDJH[B; EK :; J;DJ7J?L; :; I'O IEKIJH7?H; v L=N QJ =PDHfPA ((.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe 
dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A 
dQ 14 =RNEH 2010 v, EF.9?J., L. 524) MQA HAO KNC=JEO=PAQNO =QN=EAJP LANIEO KQ PAJPe dA B=?EHEPAN. z 1QN HAO OET (6) 
dANJEfNAO =JJeAO HAO ?=O dA O=EOEJA dA H’A$*" NAH=PEBO à dAO =PDHfPAO KQ KNC=JEO=PAQNO JKJ HE?AJ?EeO dA BedeN=PEKJO 
OLKNPERAO NALNeOAJP=EAJP AJRENKJ HA PEANO dQ ?DEBBNA PKP=H dA ?AHHAO-?E (u 29,5 % v LNe?EOeIAJP : 0=LLKNP =JJ. d’=?P., 
A$*", 2015, FHU9., L. 68), OKEP HA OA?KJd ?DAB dA O=EOEJA (Cf. ?8?:.). 
1124 "8?:., 4q. - #J H= ?EN?KJOP=J?A, H’A$*" u :?IFEI; :'KD :UB7? :; :;KN CE?I GK? 9EKHJ R F7HJ?H :; B7 :7J; :; 
HU9;FJ?ED F7H 9;BB;-9? :; B7 :U9?I?ED FH?I; F7H B'EHg7D; :?I9?FB?D7?H; :; B7 fU:UH7J?ED IFEHJ?L; 7?DI? GK; :; 
B';DI;C8B; :K :EII?;H v (!. OLKNP, =NP. 0. 232-98 =H. 2, 2q). !A deH=E AOP =HECJe dALQEO 2011 OQN ?AHQE MQE LNeR=H=EP 
d=JO HAO ?=O Kn AHHA eP=EP O=EOEA OQN dAI=JdA ('H BoP à ?APPA eLKMQA ?KJOEdeN=bHAIAJP eH=NCEA ?=N EH eP=EP =QL=N=R=JP 
BETe à u hK?J jEKHI v à ?KILPAN dA H= IgIA d=PA : "8?:., d=JO O= RANOEKJ AJ RECQAQN FQOMQ’=Q 16 F=JREAN 2011. - Cf. 
"e?NAP Jq 2011-58 dQ 13 F=JREAN 2011 NAH=PEB =QT O=J?PEKJO dEO?ELHEJ=ENAO AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA, J(, 
15 F=JREAN 2011, L. 930, =NP. 5 ; 4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u +EOA AJ ?KJBKNIEPe dA H= L=NPEA 
NeCHAIAJP=ENA dQ ?KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA. - *AO de?NAPO d'=LLHE?=PEKJ dA 
H'KNdKJJ=J?A dQ 14 =RNEH 2010 REAJJAJP d'gPNA =dKLPeO v, 21 F=JREAN 2011). 
1125 "8?:. - "=JO ?APPA DULKPDfOA, u B7 I7?I?D; :; B'7g;D9; :E?J ?DJ;HL;D?H :7DI B; :UB7? :; :;KN CE?I R 9ECFJ;H :K 
jEKH E] B7 :U9?I?ED :; B7 fU:UH7J?ED ;IJ :;L;DK; :Uf?D?J?L;. (w) 9#HHA: ;IJ I7?I?; :VI B7 :7J; :; HU9;FJ?ED :; B7 
:;C7D:; :';NJ;DI?ED, 799ECF7gDU; :; B7 :U9?I?ED FH?I; F7H B'EHg7D; :?I9?FB?D7?H; :; B7 fU:UH7J?ED 7?DI? GK; :; 
B';DI;C8B; :K :EII?;H v (!. OLKNP, =NP. 0. 232-98 =H. 2, 1q). 
1126 "8?:. - 4. L=N AT. : !#, 13 K?PKbNA 2006, F;HH?EB, Jq 291073, %;8., L. 1080. 
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7KJH; :?I9?FB?D; v1127, JKP=IIAJP u ;D I'?DI9H?L7DJ R :;I UFH;KL;I EHg7D?IU;I EK 7KJEH?IU;I F7H 

KD; ifU:UH7J?ED hEH?PEDJ7B;j, J;BB; GK; 9;BB; :K IFEHJ KD?L;HI?J7?H; v1128. 

 
224. !KILHeP=JP H’=?PEKJ dAO BedeN=PEKJO MQE JA O=QN=EAJP HeC=HAIAJP O=J?PEKJJAN dAO JKJ 

HE?AJ?EeO LKQN dAO EJBN=?PEKJO dA dKL=CA KQ L=NAN =QT PAJP=PERAO d’=PDHfPAO =BBEHEeO dA ?KJPKQNJAN 

HAO de?EOEKJO dA O=J?PEKJ =dKLPeAO =Q LNe=H=bHA, H’A$*" R= d’QJ =QPNA ?mPe LKQRKEN HAO 

?KJ?QNNAJ?AN AJ ?ANP=EJAO DULKPDfOAO. 

F 2 - L( c536B:,4c, c54cu88,4:0,22, d, 2’(c:054 -BdB8(2, 
 
225. !AO ?DABO dA ?KILePAJ?A dA H’A$*", PKQO dAQT (2) NAH=PEBO à OKJ EJPANRAJPEKJ à PEPNA 

u IK8I?:?7?H; v à H’eC=Nd dAO OLKNPEBO HE?AJ?EeO1129, u H;BVL;DJ 9B7?H;C;DJ :K 9EDJH[B; :K FEKLE?H 

:?I9?FB?D7?H; :;I fU:UH7J?EDI IFEHJ?L;I v1130 AP ?KJOPEPQAJP HA ?yQN dA OKJ =?PEREPe dA NeCQH=PEKJ 

dQ LKQRKEN dEO?ELHEJ=ENA BedeN=H AJ I=PEfNA dA dKL=CA1131.   

 
#J LNAIEAN HEAQ, H’A$*" LKQNN= EJPANRAJEN AJ ?=O dA u 97H;D9; v1132 dAO EJOP=J?AO 

dEO?ELHEJ=ENAO EJPANJAO dAO BedeN=PEKJO O=EOEAO dQ ?=O d’=PDHfPAO =U=JP AJBNAEJP H= NeCHAIAJP=PEKJ 

J=PEKJ=HA =JPEdKL=CA, ?DAB dA ?KILePAJ?A L=NBKEO =OOEIEHe à QJ LKQRKEN d’u 

9=:9J?ED :kEff?9; v1133, IgIA O’EH OAIbH=EP1134 LHQO =LLNKLNEe d’U de?AHAN QJA DULKPDfOA dA 

u IK8IJ?JK9PEKJ: v1135 =QTdEPAO EJOP=J?AO. 

 

                                                
1127 (.-!. *A.-3 *#, u 3JA JKQRAHHA =QPKNEPe =dIEJEOPN=PERA EJdeLAJd=JPA : HA !KJOAEH dA LNeRAJPEKJ AP dA HQPPA 
?KJPNA HA dKL=CA. z *KE Jq 99-223 dQ 23 I=NO 1999 NAH=PERA à H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO AP à H= HQPPA 
?KJPNA HA dKL=CA ((KQNJ=H -BBE?EAH dQ 24 I=NO 1999 O.) v, EF.9?J., L. 8. 
1128 +.  -7-,, u *A LKQRKEN dA O=J?PEKJ dQ !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 116. 
-  EAJ MQA ?A ?DAB dA O=EOEJA dA H’A$*" OKEP O=JO ?KJPAOPA ?AHQE dKJP H’QPEHEO=PEKJ AOP H= IKEJO BNeMQAJPA LKQN JA 
O’AJ PAJEN MQ’=QT OET (6) dANJEfNAO =JJeAO (Cf. 0=LLKNP =JJ. d’=?P., A$*", 2015, FHU9., L. 68 (.KQN HAO =JJeAO 2010 
à 2015)) : EH AJ NAOOKNP MQ’EH NALNeOAJP=EP u 3,4 % v dAO ?=O dA O=EOEJA dA H’A$*"), EH J’AOP L=O u 7D;9:EJ?GK; v 
(!KIIA ?AH= = LQ gPNA LAJOe =Q OQFAP dA H’=J?EAJ !.*" : +.  -7-,, u *A LKQRKEN dA O=J?PEKJ dQ !KJOAEH dA 
LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 116) JA OAN=EP-?A MQA L=N?A MQ’EH LANIAP d’=OOQNAN QJA ABBA?PEREPe 
=bOKHQA dAO O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA OQN HA PANNEPKENA J=PEKJ=H.  
1129 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12. 
1130 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 159. 
1131 Cf. ?8?:., AP LL. 160-161. - 4. (.-!. *A.-3 *#, u 3JA JKQRAHHA =QPKNEPe =dIEJEOPN=PERA EJdeLAJd=JPA : HA 
!KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA. z *KE Jq 99-223 dQ 23 I=NO 1999 NAH=PERA à H= LNKPA?PEKJ dA H= 
O=JPe dAO OLKNPEBO AP à H= HQPPA ?KJPNA HA dKL=CA ((KQNJ=H -BBE?EAH dQ 24 I=NO 1999 O.) v, EF.9?J., L. 8. 
1132 !. OLKNP, =NP. *. 232-22 =H. 1, 2q. 
1133 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-320.. 
1134 *= OEPQ=PEKJ = eRKHQe dALQEO H’=dKLPEKJ dA H’-Nd. Jq 2015-1207, FHU9., =NP. 19 : 9f. +. .#*2'#0, u *= 
PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12. 
1135 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
"NKEP dQ OLKNP, EF.9?J., L. 460.  
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#HHA R= =EJOE =RKEN H= LKOOEbEHEPe1136 dA O=J?PEKJJAN ?AO =PDHfPAO AJ HEAQ AP LH=?A dA O= 

u fU:UH7J?ED IFEHJ?L; v deB=EHH=JPA ?=N u Dk79U=JP: F7I IJ7JKU :7DI B;I :UB7?I 9EILeN=PEBO: 

FHULKI v à ?AP ABBAP L=N HA !KdA dQ OLKNP1137.  

 
226. !APPA u 79J?ED iF7BB?7J?L;j v1138 LKQNOQEP QJ PNELHA KbFA?PEB. 'H O’=CEP PKQP d’=bKNd dA 

NAIedEAN =Q I=JMQA dA LNKBAOOEKJJ=HEOIA dA ?ANP=EJAO BedeN=PEKJO d=JO H= CAOPEKJ dAO 

LNK?edQNAO dEO?ELHEJ=ENAO =JPEdKL=CA1139.  

 
'H AOP AJOQEPA MQAOPEKJ dA L=HHEAN HA B=EP MQA HAO deH=EO PNKL bNABO1140 AJREO=CeO L=N HA !KdA 

dQ OLKNP1141 LKQN HA PN=EPAIAJP dAO ?=O dA dKL=CA JA HAQN LANIAPPAJP L=O PKQFKQNO d’=OOQNAN HA 

PN=EPAIAJP d’=BB=ENAO ?KILHATAO AJ PAILO RKQHQ1142.  

 
#JBEJ, d=JO QJA HKCEMQA JKJ LHQO O=J?PEKJJ=PNE?A I=EO dA LNKPA?PEKJ dAO dNKEPO dAO 

=PDHfPAO IEO AJ ?=QOA, ?A ?DAB dA O=EOEJA R= HAQN u g7H7DJ?H (w) KD; LE?; :; H;9EKHI FHU7B78B; 

R B7 I7?I?D; :K jKg; 7:C?D?IJH7J?f v1143. 

 
227. ABEJ MQA H’A$*" EJPANREAJJA, EH AOP Je?AOO=ENA MQ’=Q PANIA d’QJ deH=E ?QIQHe1144 dA dET 

(10) OAI=EJAO1145, deH=E EILeN=PEB LKQN FQCAN d’QJA =BB=ENA AJ LNAIEfNA EJOP=J?A, AP MQ=PNA (4) 

                                                
1136 1E H= de?EOEKJ dA OQOLAJOEKJ LNKREOKENA AOP PKQFKQNO LNEOA L=N HA .NeOEdAJP dA H’A$*" AP O= dQNeA EILQPeA OQN 
?AHHA dA H= de?EOEKJ deBEJEPERA eRAJPQAHHA dA O=J?PEKJ (Cf. !. OLKNP, =NP. *. 232-23-4 =H. 1 AP 2), u B;I 9ED:?J?EDI 
H;B7J?L;I R B7 :KHU; :; B79dEPA: IKIF;DI?ED (w) IEDJ 9L=N AT?ALPEKJ: 9;BB;I f?NU;I, R 9;J ;ff;J, :7DI B; HVgB;C;DJ 
FHULK R B'7HJ?9B; %. 232-21 v (!. OLKNP, =NP. *. 232-23-4 =H. 3 ; 4. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO 
OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 25).  
1137 !. OLKNP, =NP. *. 232-22 =H. 1, 2q. - 1QN H= LeNEKdA 2010-2015 ?A BKJdAIAJP NALNeOAJP=EP u 12,1 % v dAO ?DABO 
dA O=EOEJA dA ?APPA dANJEfNA (0=LLKNP =JJ. d’=?P., A$*", 2015, FHU9., L. 68). 
1138 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 160. 
1139 "8?:., LL. 160-161 : u 9d:?ffUH;DJ;I H7?IEDI ;NFB?GK;DJ B7 97H;D9; fU:UH7B; : EHg7D?I7J?ED :Uf7?BB7DJ; (w), 
78I;D9; :; 9EDIJ?JKJ?ED :kEHg7D;I :?I9?FB?D7?H;I, DEC8H; :; C;C8H;I ?DIKff?I7DJ FEKH FEKLE?H IJ7JK;H, FHE8BVC;I 
:k?DIJHK9J?ED, :U9B7H7J?ED ?DjKIJ?f?U; :k?D9ECFUJ;D9;, HU:79J?ED ;J DEJ?f?97J?ED J7H:?L; :; B7 :U9?I?ED :; FH;C?VH; 
?DIJ7D9; D; F;HC;JJ7DJ F7I R BkEHg7D; :k7FF;B :; IJ7JK;H IKH Bk7FF;B ?DJ;Hj;JU F7H B; IFEHJ?ff v. 
1140 Cf. (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-280. 
1141 Cf. !. OLKNP, =NP. *. 232-21 =H. 5. 
1142 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
LL. 160-161. 
1143 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, 
JKPA dA b=O dA L=CA Jq 51. - 4. !#, 3 BeRNEAN 2016, &. B., Jq 387323 ; 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, 
u *A PNE=PDHfPA dKLe dEOOEIQHA O= NALNEOA dA HE?AJ?Aw H’A$*" NAOPA ?KILePAJPA LKQN HA O=J?PEKJJAN v, 23 BeRNEAN 
2016 (A. 0#,A0"). 
1144 Cf. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, "NKEP dQ OLKNP, 4fIA ed., EF.9?J., L. 492 . 
1145 Cf. !. OLKNP, =NP. *. 232-21 =H. 5 ; 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= 
HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 31 =H. 1 (u F7KJ; :'7LE?H FH?I KD; 
:U9?I?ED :7DI 9; :UB7?, B'EHg7D; :?I9?FB?D7?H; :; FH;C?VH; ?DIJ7D9; ;IJ :;II7?I? ;J B';DI;C8B; :K :EII?;H ;IJ JH7DIC?I 
R B'EHg7D; :?I9?FB?D7?H; :'7FF;B v ("8?:., =H. 2). 
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IKEO1146, deH=E EILeN=PEB LKQN FQCAN d’QJA =BB=ENA AJ =LLAH, u R 9ECFJ;H :; B7 :7J; R B7GK;BB; 

B'?DfH79J?ED 7 UJU 9EDIJ7JU; v1147, HAO KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO 

?KILePAJPAO, OKEP =EAJP LNEO QJA OAQHA AP QJEMQA de?EOEKJ AJ LNAIEfNA EJOP=J?A, OKEP J’=EAJP LNEO 

=Q?QJA de?EOEKJ1148.  

 
1E PAH AOP HA ?=O, =LNfO dAOO=EOEOOAIAJP dA H’KNC=JA d’=LLAH AP PN=JOIEOOEKJ1149 u I7DI 

:UB7? v1150 à H’A$*" dQ dKOOEAN dA H’=PDHfPA IEO AJ ?=QOA, ?AHHA-?E AOP I=EJPAJ=JP AJ ?=L=?EPe dA 

u I; I7?I?9N: :kEff?9; :VI Bk;NF?H7J?ED :;9O: (w) :UB7?I v1151 LNe?EPeO, B=?QHPe eP=JP IgIA K?PNKUeA 

à ?APPA K??=OEKJ d’u 7ggH7L;H v1152 H= de?EOEKJ eRAJPQAHHA dA OQOLAJOEKJ dEO?ELHEJ=ENA MQE =QN=EP 

ePe LNEOA AJ LNAIEfNA EJOP=J?A.  

 
228. !APPA dKQbHA IKdEBE?=PEKJ dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP LNKLNAO à H= ?KILePAJ?A 

dEO?ELHEJ=ENA dA H’A$*" AOP EJPANRAJQA AJ 20101153 AJ RQA dA H= LNeIQJEN1154 ?KJPNA PKQPA 

?AJOQNA dA OAO de?EOEKJO L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA BKJdeA OQN HA JKJ-NAOLA?P dQ LNEJ?ELA 

dA LNKDEbEPEKJ dA H= u H;fEHC7J?E ?D FH;jKI v1155. 

 
 #JPNA-PAILO AJ ABBAP, HA !KJOAEH d’ÉP=P OP=PQ=JP AJ H= BKNI=PEKJ dAO NeBeNeO =R=EP LQ 

?KJOEdeNAN MQA u B; CEO;D J?HU :; 9; GK;, BEHIGK';BB; ;IJ I7?I?;, ;D L;HJK :K 2° :; (w) 9H’: 7HJ?9B; 

9*. 232-22 dQ !KdA dQ OLKNP:, 9ECC; EHg7D; :; H;9EKHI FEKH I; IK8IJ?JK;H R B'?DIJ7D9; 

:?I9?FB?D7?H; :'7FF;B GK? D; I';IJ F7I FHEDED9U; :7DI B; :UB7? C7N?CKC ?CF7HJ? R 9;BB;-9?, (w) 

                                                
1146 Cf. ?8?:. ; 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, 
AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 33 =H. 4. 
1147 "8?:.  
1148 4. L=N AT. : !#, 18 I=E 2005, BEH:;I ;J (IIEMIA?, JJq 270569 AP 266215 ; C7h. :H. IFEHJ, 2005, Jq 2, L. 140, 
JKPA (.-+. "34A* 9ANNgPO NAJdQO OQN dAO de?EOEKJO LNEOAO L=N H’=J?EAJ !.*":. 
1149 Cf. !. OLKNP, =NP. *. 232-21 =H. 5 ; 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= 
HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 33 =H. 4. 
1150 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-
2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 33 =H. 4. 
1151 !. OLKNP, =NP. *. 232-22 =H. 1, 2q. 
1152 "8?:. 
1153 Cf. -Nd. Jq 2010-379, =NP. 25 : OQN H= LKOOEbEHEPe d’=QPK-O=EOEJA dA H’A$*" d=JO HAO ?=O dA ?=NAJ?A dAO KNC=JAO 
dEO?ELHEJ=ENAO BedeN=QT (4. =R=JP : !. OLKNP, =NP. *. 232-22 =H. 1, 2q, AJ RECQAQN FQOMQ’=Q 17 =RNEH 2010, LNeRKU=JP 
=HKNO MQA H’A$*" u (w) 9eP=EP: I7?I?; :'Eff?9; v). - 4. =?PQAHHAIAJP : !. OLKNP, =NP. *. 232-22 =H. 1, 2q, IKd. L=N 
-Nd. Jq 2015-1207, FHU9., =NP. 19 (Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA 
FQNEdEMQA EJPANJA v, EF.9?J., L. 12). 
1154 Cf. .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, 
EF.9?J., L. 23. 
1155 Cf. !# 1A?P., 16 I=NO 1984, &EH;J;7K, Jq 41438, %;8., L. 107, ?KJ?H.  . %#,#4-'1 ; D., 1984, OKII., L. 
483, KbO. (.-.. 2&É0-,. - 'H JA OAIbHA dKJ? LHQO gPNA LKOOEbHA (+. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H 
=JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, JKPA dA b=O dA L=CA Jq 51) dA ?KJOEdeNAN MQA H’A$*" OA 
OQbOPEPQA =QT KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO AJ MQ=HEPe dA FQCA d’=LLAH (4. ?KJPN=. : $.  37, (.-
+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 492).   
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9H’A$*": D; F;KJ, IKH H;9EKHI :K I;KB IFEHJ?f FEKHIK?L?, H;J;D?H KD; I7D9J?ED FBKI IULVH; GK; 

9;BB; ?DfB?gU; ;D FH;C?VH; ?DIJ7D9;, (w) 9eP=EP: :; D7JKH; R f7?H; D7YJH; (w) KD :EKJ; IUH?;KN 

IKH B7 BUg7B?JU :; B7 I7D9J?ED :EDJ B7 IKIF;DI?ED (w) 9eP=EP: :;C7D:U; v1156. 

 
 !KIIA d=JO H’DULKPDfOA AJ OA?KJd HEAQ dA NeB=?PEKJ1157 dAO de?EOEKJO BedeN=HAO1158, 

H’A$*" LAQP dKJ? PKQFKQNO =HKQNdEN QJA LAEJA LNKJKJ?eA L=N HAO KNC=JAO dEO?ELHEJ=ENAO 

BedeN=QT1159.  

 
229. !’AOP HKNOMQA OKJ !KHHfCA H’AOPEIAN= KLLKNPQJ MQ’EH HQE OAN= HKEOEbHA d’u ULEGK;H (w) 9QJA: 

7ff7?H; v 1160 AJ RQA dA u HUfEHC;H B;I :U9?I?EDI FH?I;I v1161 d=JO HAO deH=EO1162 RAJ=JP u HUg?9N: 

B7 9ECFUJ;D9; H7J?ED; J;CFEH?I :;I EHg7D;I fU:UH7KN v1163. 

 
"=JO ?A ?=O, H'A$*" u I; I7?I?J :7DI KD :UB7? v1164 MQE AOP AJ 2010 LKNPe à u :;KN 92: 

CE?I R 9ECFJ;H :; B7 HU9;FJ?ED :K :EII?;H 9ECFB;J :;I :U9?I?EDI FH?I;I F7H B;I fU:UH7J?EDI 

7gHUU;I v1165. 

                                                
1156 !#, -Nd. dA NeBeNe, 17 OALPAIbNA 2008, B7IJ?;D A., Jq 319832 ; R;L. jKH. U9E. IFEHJ, 2008, Jq 89, L. 51, KbO. 
.. 0-!'.-,. 
1157 !. OLKNP, =NP. *. 232-22 =H. 1, 3q. 
1158 Cf. L=N AT. : !#, 19 BeRNEAN 2009, R79h?: A., Jq 315015 ; AJDA, 2009, L. 791 ; D., 2010, F7D., L. 400, KbO. 
(.-$. *A!&A3+# ; JKH?IFEHJ, 2010, Jq 104, L. 32, ?DNKJ. #. &-,-0A2. 
1159 !AH= AOP d’=QP=JP LHQO RN=E MQA H’A$*" JA O=QN=EP F=I=EO EJPANRAJEN AJ MQ=HEPe dA FQCA d’=LLAH LQEOMQA L=N 
DULKPDfOA OKJ EJPANRAJPEKJ AOP ?KJOe?QPERA à QJA de?EOEKJ NAJdQA d=JO HAO deH=EO HeC=QT L=N HAO KNC=JAO 
dEO?ELHEJ=ENAO ?KILePAJPO dAO BedeN=PEKJO OLKNPERAO (Cf. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO 
HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., L. 161). 
1160 +.  -7-,, u *A LKQRKEN dA O=J?PEKJ dQ !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 116. 
!A u FEKLE?H v (Cf. ?8?:.) KQ u :HE?J v ( .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO 
?H=EN ! v, EF.9?J., L. 57) d’eRK?=PEKJ (4. L=N AT. ?KJ?ANJ=JP H= LNK?edQNA =dIEJEOPN=PERA : 7. %A3"#+#2, u ALLAH 
v, RUF. 9EDJ. 7:C., JJq  284-285 : u 9H:kULE97J?ED I; 9EDTE?J ;D FHUI;D9; :'KD; :U9?I?ED :; FH;C?VH; ?DIJ7D9; GK? 
7FF;BB; B'7DDKB7J?ED (w) :K f7?J :;I 9ED:?J?EDI :; FHE9U:KH; (w) :7DI B;IGK;BB;I ;BB; ;IJ ?DJ;HL;DK;. %'7DDKB7J?ED 
F7H B; jKg; :'7FF;B HUFED: R KD C7D?;C;DJ :Uf;9JK;KN :; B;KHI 7JJH?8KJ?EDI jKH?:?9J?EDD;BB;I F7H B;I FH;C?;HI 
jKg;I, ?D:UF;D:7CC;DJ :; B7 GK7B?JU EK :; B'EFFEHJKD?JU ?DJH?DIVGK; :; B;KH :U9?I?ED. C;JJ; 9;DIKH; 9EHH;IFED: 
7?DI? R KD; I;9ED:; fED9J?ED :K jKg; :'7FF;B, R 9[JU :; B7 fED9J?ED :; iH;jKg;C;DJj :K B?J?g; (w) : 9;BB; :; 
I7D9J?EDD;H B7 CU9EDD7?II7D9; :;I HVgB;I :; 9ECFUJ;D9; ;J :; FHE9U:KH; F7H B; jKg; :K FH;C?;H :;gHU v) EJOPEPQe 
=Q beJeBE?A dA H’A$*" AOP ?KIL=N=bHA à ?AHQE MQE AOP =?PQAHHAIAJP ?KJBeNe =Q +EJEOPNA dA H’É?KJKIEA AJ I=PEfNA 
dA ?KJPNmHA dAO ?KJ?AJPN=PEKJO AJPNA AJPNALNEOAO OQN HA LH=J EJPANJA (Cf. !. !KI, =NP. *. 430-7).  
1161 !. OLKNP, =NP. *. 232-22 =H. 1, 3q. - 4. eC=HAIAJP : 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO 
=CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 20 =H. 8. 
1162 Cf. LKQN ?AO deH=EO : ?8?:., =NP. *. 232-21 =H. 5. 
1163 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 160 (.KQN PN=EPAN dA H’DULKPDfOA dA ?=NAJ?A dAO KNC=JAO BedeN=QT (Cf. !. OLKNP, =NP. *. 232-22 =H. 1, 2q)). 
1164 !. OLKNP, =NP. *. 232-22 =H. 1, 3q - u "B I'7g?J BR :'KD FEKLE?H ?CFEHJ7DJ :; B'Ag;D9; (w) 9?:;JJ; FEII?8?B?JU 
7FF7HJ9AJ=JP: I;KB;C;DJ R B'Ag;D9; (w) 9:: ?B D; I'7g?J :ED9 F7I :'KD; LE?; :; H;9EKHI EKL;HJ; 7KN F7HJ?;I, D? B; 
IFEHJ?f D? B7 fU:UH7J?ED D; FEKL7DJ ;KN-CWC;I :U9?:;H :; I7?I?H B'AF%D v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA 
dKL=CA v, Jq 133). 
1165 "8?:. (+Kd. L=N -Nd. Jq 2010-379, =NP. 25), HA PATPA LNe?edAJP LNeRKU=JP QJ deH=E d’ u KD CE?I v (Cf. "8?:., 
d=JO O= RANOEKJ AJ RECQAQN FQOMQ’=Q 17 =RNEH 2010. - Cf. .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ 
OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 23 ; !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO 
dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., L. 161). z *AO PATPAO =JPeNEAQNO PN=EP=EAJP AJ?KNA d’QJA 
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230. *AO IKPEBO dA NeBKNI=PEKJ1166 dAO de?EOEKJO BedeN=HAO OKJP PKQP =QOOE R=NEeO1167 MQA OKJP 

JKIbNAQT HAO IKUAJO dA HeC=HEPe EJPANJA KQ ATPANJA1168 MQA LKQNN=EAJP QHPeNEAQNAIAJP OKQHARAN 

HAO =PDHfPAO IEO AJ ?=QOA dAR=JP H= FQNEdE?PEKJ =dIEJEOPN=PERA =QT BEJO d’=JJQH=PEKJ dA HAQNO 

O=J?PEKJO1169, à deB=QP d’EJPANRAJPEKJ dA H’A$*"1170.  

 
1QN HA LH=J dQ OPNE?P NAOLA?P dA H= NeCHAIAJP=PEKJ =JPEdKL=CA1171, QJ =LANdQ dAO de?EOEKJO 

dA H’A$*" NAJdQAO OQN HA BKJdAIAJP dA OKJ LKQRKEN dA NeBKNI=PEKJ deIKJPNA MQA H= MQAOPEKJ 

dQ u GK7DJKC v dAO O=J?PEKJO AOP ?AJPN=HA1172, MQA ?AHHAO-?E OKEAJP I=JEBAOPAIAJP PNKL 

?HeIAJPAO1173 KQ =Q ?KJPN=ENA L=N PNKL dEOLNKLKNPEKJJeAO1174. 

                                                
OEILHA u ?DfEHC9=PEKJ: v dA H’A$*" dAO de?EOEKJO NAJdQAO L=N HAO BedeN=PEKJO à L=NPEN dA H=MQAHHA HAO deH=EO MQE HQE 
eP=EAJP EIL=NPEO LKQN eRKMQAN H’=BB=ENA ?KIIAJd=EAJP à ?KQNEN (Cf. ?8?:.). !AHHA-?E dAR=EP L=N OQEPA AJ N=LLKNPAN H= 
LNAQRA, OEPQ=PEKJ MQE = LQ O’=ReNAN deHE?=PA AP K??=OEKJJAN H= ?AJOQNA dA OAO de?EOEKJO dA NeBKNI=PEKJ (Cf. (.-!. 
*A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 147. z 4. !#, 18 I=E 2005, 
-?IIEJ, Jq 269404 ; C7h. :H. ,FEHJ, 2005, Jq 2, L. 135, JKPA (.-!. *A.-3 *#). *AO IKdEBE?=PEKJO PATPQAHHAO EOOQAO 
dA H’-NdKJJ=J?A Jq 2010-379 (ANP. 25) KJP NAIedEe à ?APPA OEPQ=PEKJ AJ LANIAPP=JP à H’A$*" dA dEOLKOAN d’QJ =?PA 
FQNEdEMQA HQE LANIAPP=JP d’KLLKOAN QJA d=PA ?ANP=EJA dA ?KIIAJ?AIAJP dQ deH=E LKQN O’=QPK-O=EOEN =QT BEJO dA 
NeB=?PEKJ dAO de?EOEKJO BedeN=HAO à PKQP =PDHfPA MQE =NCQAN=EP dA OKJ EJPANRAJPEKJ P=NdERA (*AO de?EOEKJO BedeN=HAO 
OKJP IgIA dKQbHAIAJP LKNPeAO à O= ?KJJ=EOO=J?A LQEOMQ’AJ PKQPA DULKPDfOA ?AHHAO-?E dKERAJP HQE gPNA 
LNe=H=bHAIAJP ?KIIQJEMQeAO u I7DI :UB7? v (!. OLKNP, =NP. *. 232-21 =H. 8 ; 4. LKQN ?A N=LLAH : !. "3"-%,-,, 
ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., L. 161).  
1166 u "B I'7g?9OO=EP: 9LNEJ?EL=HAIAJP: ;D f7?J :'KD; 97F79?JU :; HUgKB7J?ED L?I7DJ R 7IIKH;H KD; 9;HJ7?D; 
hECEgUDU?JU :;I I7D9J?EDI ;J :'UL?J;H B;I ?DjKIJ?9;I fB7gH7DJ;I GK? FEKL7?;DJ 9ED:K?H; B;I fU:UH7J?EDI R CE:KB;H 
B;KH 7JJ?JK:; ;D fED9J?ED :; B7 DEJEH?UJU :K IFEHJ?f v ((.-!. *A.-3 *#, u 3JA JKQRAHHA =QPKNEPe =dIEJEOPN=PERA 
EJdeLAJd=JPA : HA !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA. z *KE Jq 99-223 dQ 23 I=NO 1999 NAH=PERA à H= 
LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO AP à H= HQPPA ?KJPNA HA dKL=CA ((KQNJ=H -BBE?EAH dQ 24 I=NO 1999 O.) v, EF.9?J., L. 
8). 
1167 4. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., LL. 161-162. 
1168 Cf. !#, 20 $eRNEAN 1953, ,E9?UJU "DJ;H9EF?;, Jq 9772, %;8., L. 88 ; ,., 1953, 3, L. 77, JKPA +. *. z 4. +.-
(. %3É"-,, u *= ?H=OOEBE?=PEKJ dAO IKUAJO d'=JJQH=PEKJ dAO =?PAO =dIEJEOPN=PEBO : 0eBHATEKJO OQN QJ eP=P dAO 
PN=R=QT v, AJDA, 1978, L. 82.  
1169 .=N HA bE=EO (!KJ?ANJ=JP HAO BedeN=PEKJO deHeC=P=ENAO dA LKQRKENO eP=PEMQAO : 9f. !. OLKNP, =NP. *. 131-14) d’QJ 
0A?KQNO LKQN AT?fO dA LKQRKEN (0#.) EJPAJPe dAR=JP HAO FQNEdE?PEKJO =dIEJEOPN=PERAO (Cf. %. 1'+-, (OKQO H= dEN.), 
!. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 
460-461 ; KQ $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 490). 
1170 u %7 HUgKB7J?ED 9MQE: ;IJ ?9? 9EHH;9J?L; v (!. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO 
NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., L. 161) AP J=PQNAHHAIAJP H= u FBKI FHUgD7DJ; v ("8?:.) = dKJ? QJA 
REOeA LNeRAJPERA. !A ?KJPNmHA CeJeN=HEOe dAO de?EOEKJO BedeN=HAO = LKQN RK?=PEKJ d’eREPAN MQA ?AHHAO-?E JA OKEAJP 
?AJOQNeAO L=N HAO FQNEdE?PEKJO LQbHEMQAO AP ?KJOPEPQA O=JO ?KJPAOPA HA LNEJ?EL=H BKJdAIAJP dA O=EOEJA dA H’A$*" 
(1QN H= LeNEKdA 2010-2015 ?A BKJdAIAJP NALNeOAJP=EP u 55 % v dAO ?DABO dA O=EOEJA dA ?APPA dANJEfNA : 0=LLKNP =JJ. 
d’=?P., A$*", 2015, FHU9., L. 68). 
1171 *’A$*" LAQP OA O=EOEN dQ dKOOEAN d’QJ =PDHfPA, MQA ?AHQE-?E =EP KQ JKJ ePe LNe=H=bHAIAJP O=J?PEKJJe L=N O= 
BedeN=PEKJ (Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, 
AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 20 =H. 8). 
1172 4. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., L. 162. 
1173 !A MQE OAIbHA gPNA HA LHQO OKQRAJP HA ?=O, JKP=IIAJP AJ I=PEfNA dA LNEOA dA u 97DD78?I v ("8?:.). 
1174  4. LKQNP=JP, =LNfO EJPANRAJPEKJ dA H’A$*" : L=N AT. !#, -Nd. dA NeBeNe, 2 de?AIbNA 2008, B;Dj7C?D A., Jq 
321887, C7h. :H. IFEHJ, Jq 15, 2009, L. 100, JKPA $. !-*', 91QOLAJOEKJ dA O= de?EOEKJ =Q IKPEB dA O= LKPAJPEAHHA 
u dEOLNKLKNPEKJ v: (4. ?ALAJd=JP : !#, 3 FQEHHAP 2009, B;Dj7C?D A., Jq 321457, C7h. :H. IFEHJ, Jq 17, 2009, L. 121, 
JKPA $. !-*', 94=HEd=PEKJ dA H= de?EOEKJ LNe?edAJPA dA H’A$*":). - *A LNEJ?ELA dA LNKLKNPEKJJ=HEPe AOP deOKNI=EO 
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231. x ?A PEPNA, EH B=QP OA BeHE?EPAN1175 dA H= PN=JOLKOEPEKJ AJ dNKEP EJPANJA dAO dEOLKOEPEKJO dQ 

!KdA IKJdE=H =JPEdKL=CA LNeRKU=JP dAO u BKQN?DAPPAO v dA O=J?PEKJO AJ ?KJOEdeN=PEKJ dA 

H’EJBN=?PEKJ ?KIIEOA1176. 

 
0APN=JO?NEPAO d=JO HA !KdA dQ OLKNP O’=CEOO=JP dA H’A$*"1177 =R=JP d’gPNA NALNEOAO dA 

I=JEfNA MQ=OE ?KJ?KIEP=JPA =Q OAEJ dQ 0fCHAIAJP PULA =JPEdKL=CA BedeN=H1178, ?AHHAO-?E 

dARN=EAJP B=RKNEOAN H’D=NIKJEO=PEKJ dAO O=J?PEKJO AJ dNKEP EJPANJA AP à PANIA ?KJdQENA à QJA 

dEIEJQPEKJ dAO ?=O d’eRK?=PEKJ.  

 
232. !KJ?ANJ=JP HAO OAQHAO JKNIAO =JPEdKL=CA AJ?KNA, u B;I 97I :kEKL;HJKH; :kKD; FHE9U:KH; 

:; HUfEHC7J?ED J?;DD;DJ 9OKQRAJP: R :;I 9EDI?:UH7J?EDI :kEH:H; CU:?97B v1179.  

 
1KJP ?KJ?ANJeAO HAO DULKPDfOAO d=JO HAOMQAHHAO HAO =PDHfPAO ?KJPNmHeO LKOEPEBO JA 

LKOOed=JP L=O d’AQPKNEO=PEKJO d’QO=CA à dAO BEJO PDeN=LAQPEMQAO (A32) KJP LQ beJeBE?EAN dA H= 

?HeIAJ?A dAO KNC=JAO dEO?ELHEJ=ENAO dA HAQN BedeN=PEKJ d=JO dAO ?EN?KJOP=J?AO B=EO=JP dKQPAN 

H’A$*" dA H= ReN=?EPe dAO N=EOKJO IedE?=HAO EJRKMQeAO KQ dA HAQN Je?AOOEPe1180.  

 

                                                
EJO?NEP dA B=dKJ ATLNAOOA (!KJBKNIeIAJP =Q !+A : 9f. -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA 
NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 23) P=JP =Q OAEJ P=JP dQ !KdA dQ OLKNP (Cf. !. OLKNP, =NP. *. 232-
23-3-10 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 23) LKQN OKJ =LLHE?=PEKJ =QT de?EOEKJO dA H’A$*" (Cf. 
 .  0'%-,, u 2N=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA : H= $N=J?A dQN?EP HA PKJ ! v, %)A, 6 FQEHHAP 2016, Jq 134, 
L. 10 ; KQ +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., 
L. 12), MQA dQ 0fCHAIAJP dEO?ELHEJ=ENA PULA =JPEdKL=CA (Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO 
=CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q ; 9f. ".  Jq 2016-
84, FHU9., =NP. 2:, =NP. 46) LKQN OKJ =LLHE?=PEKJ =QT de?EOEKJO dAO BedeN=PEKJO OLKNPERAO (Cf. ,.  *A,!&A0", u x 
H= QJA z *QPPA ?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J. L. 6). 
1175 4. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, 
EF.9?J., L. 160.   
1176 Cf. ,.  *A,!&A0", u x H= QJA z *QPPA ?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA 
PULA v, JKH?IFEHJ Jq162, 2016, L. 6 ;  .  0'%-,, u 2N=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA : H= $N=J?A dQN?EP 
HA PKJ ! v, EF.9?J., L. 10 ; KQ +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA 
EJPANJA v, EF.9?J., L. 12. 
1177 Cf. !. OLKNP, =NP. *. 232-23-3-3 à *. 232-23-3-8 (!NeeO L=N -Nd. Jq 2015-1207, FHU9., =NP. 23 ; 4. ?8?:., !. 
OLKNP, =NP. *. 232-23 ' 1q b) 9$KJdAIAJP dAO O=J?PEKJO dA OQOLAJOEKJ dA PKQPA L=NPE?EL=PEKJ à dAO ?KILePEPEKJO 
LNEOAO L=N H’A$*":. 
1178 Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 39 à 44 (4. ?8?:., =NP. 38 ' 1q b) 9$KJdAIAJP dAO O=J?PEKJO 
dEO?ELHEJ=ENAO dA OQOLAJOEKJ dA PKQPA L=NPE?EL=PEKJ à dAO ?KILePEPEKJO LNEOAO L=N HAO BedeN=PEKJO OLKNPERAO:). 
1179 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 162. 
1180 Cf. !. OLKNP, =NP. *. 232-9 =H. 2 ?) ; AP ?8?:., =NP. 0. 232-79 =H. 1 (4. eC=HAIAJP LKQN QJA ATLHE?EP=PEKJ dAO 
?EN?KJOP=J?AO d=JO HAOMQAHHAO QJA =bOAJ?A KQ dAI=JdA P=NdERA d’A32 LAQP gPNA L=HHEeA 7 FEIJ;H?EH? : %QEdA à 
H’=PPAJPEKJ dAO QPEHEO=PAQNO - AQPKNEO=PEKJO d’QO=CA à dAO BEJO PDeN=LAQPEMQAO (A32), A$*", 2009, EF.9?J.). 
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233. #J KQPNA, H= u BUg7B?JU v dA ?APPA B=?QHPe d’u 7KJE-I7?I?D; v =PPNEbQeA à H’A$*" 

JKP=IIAJP AJ I=PEfNA dA NeBKNI=PEKJ dAO de?EOEKJO BedeN=HAO AOP NeCQHEfNAIAJP ?KJPAOPeA AJ 

FQOPE?A1181.  

 
*AO IKPEBO dA ?KJPAOP=PEKJ OKJP CeJeN=HAIAJP BKJdeO OQN HAO LNEJ?ELAO dA OeL=N=PEKJ dAO 

=QPKNEPeO dA LKQNOQEPA AP dA FQCAIAJP1182 AP d’EIL=NPE=HEPe KQ LHQO H=NCAIAJP OQN HA BKJdAIAJP 

dQ dNKEP =Q LNK?fO eMQEP=bHA LNKPeCe L=N H’=NPE?HA 6 .=N.1 dA H= !#1"&1183.  

 
!ALAJd=JP, HA !KJOAEH d’ÉP=P = HKJCPAILO NABQOe1184 dA ?KJOEdeNAN MQA HA LKQRKEN dePAJQ 

L=N H’A$*" IAPPN=EP AJ ?=QOA ?AO dNKEPO AP LNEJ?ELAO1185. 

 
234. AQ PANIA dA ?AO LNK?edQNAO, HAO O=J?PEKJO LNKJKJd=bHAO L=N H’A$*"1186 OKJP I=EJPAJ=JP 

                                                
1181 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 492, JKPA dA 
b=O dA L=CA Jq 98 (4. deFà =QL=N=R=JP : !#, 18 I=E 2005, -?IIEJ, Jq 269404 ; C7h. :H. ,FEHJ, 2005, Jq 2, L. 135, 
JKPA (.-!. *A.-3 *# 9*eC=HEPe dA H’u =QPK-O=EJA v dA H’=J?EAJ !.*": AJ NeBKNI=PEKJ dAO de?EOEKJO BedeN=HAO). - 
4. (.-$. )#0*É-, u H’=QPK-O=EJA AJ dNKEP LQbHE? BN=Jd=EO v, RFDA, 2014, L. 293.  
1182 !#, Q)C, 11 I=NO 2011, FU:U:UH7J?ED fH7DT7?I; :'UGK?J7J?ED, Jq 341658, EF.9?J. - !#, -Nd. dA NeBeNe, 13 
FQEHHAP 2011, BEDLE?I?D, Jq 350274, C7h. :H. IFEHJ, 2011, JK 25, L. 160, JKPA $. !-*',.   
1183 !#, 9 JKRAIbNA 2011, B;DPED?, Jq 341658 ; C7h. :H. IFEHJ, Jq 26, 2011, L. 148, JKPA $. !-*', ; ?8?:., L. 
153, JKPA #. 0A1!&#*. - !#, 8 BeRNEAN 2012, J;7D ,U87IJ?;D A., Jq 350275 ; D., 2013, L=J., L. 527, KbO. .. 
0-!'.-, ; C7h. :H. IFEHJ, Jq 28, 2012, L. 70, JKPA +. 74A01. 
1184 4. LKQNP=JP : !KJO. ?KJOP., de?EO. Jq 2012-286 /.!, 7 de?AIbNA 2012, ,JU )OHUDU;I I;HL?9;I ;J 7. 91=EOEJA 
d'KBBE?A dQ PNEbQJ=H LKQN H'KQRANPQNA dA H= LNK?edQNA dA NAdNAOOAIAJP FQdE?E=ENA:, 0A?. L. 642 ; J(, 8 de?AIbNA 
2012, L. 19279 ; D., 2012, L. 2886, KbO. A. *'#,&A0" ; ?8?:., 2013, L. 28, ?DNKJ. +.-A. $0'1-,-0-!&# ; 
?8?:., L. 338, JKPA (.-*. 4A**#,1 ; D., =?P., 10 de?AIbNA 2012, KbO. A. *'#,&A0" ; R-D 9?L., 2013, L. 889, 
KbO. .. 2&É07 ; R;L. IE9?UJ?;I, 2013, L. 177, KbO. *.-!. &#,07 ; JC)  , 2012, Jq 51, L. 2315; ?8?:., 2013, Jq 3, 
L. 78, JKPA ,. %#0 A7 ; ?8?:., 2014, Jq 12, L. 567, ?DNKJ. +. 4#0.#A36 AP A. +A!A7A;  7P. )7B., 16-18 
de?AIbNA 2012, JJq 351-353, L. 9, JKPA %. 2# -3* ; ?8?:., 23 de?AIbNA 2012, Jq 358, L. 14, JKPA *. 0- #02; 
?8?:., 8-9 I=NO 2013, JJq 67-68, L. 29, JKPA (. 2&É0-, ; DH. ;J FHE9., 2013, Jq 1, L. 18, JKPA %. +#!A0#**' ; 
%)A, 2013, 15 =RNEH 2013, Jq 75, L. 5, JKPA .. 0-311#* %A**# ; ?8?:., 7 I=E 2013, Jq 91, L. 11, JKPA !. 
2A -30-2-&7#12 ; ?8?:., 15 FQEHHAP 2013, Jq 140, L. 10, ?DNKJ. (.  -30"-'1#A3 ; )HE9U:KH;I, BeRNEAN 2013, 
Jq 2, L. 6, JKPA  . 0-**A," ; *ATb=OA DAbdK. ÉdEPEKJ =BB=ENAO, 20 de?AIbNA 2012, Jq 321, L. 6, ..-+. *# 
!-00#. 
1185 1=QB à ?KJOEdeNAN MQA HAO O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA NAHfRAJP dA H= I=PEfNA LeJ=HA =Q OAJO dA H’=NPE?HA 
6 .=N.1 dA H= !#"& (Cf. AJ ?A OAJO : .. +#'#0 AP !. A%3#2, u *’=NbEPN=bEHEPe dQ NA?KQNO ?KJPNA H= OQOLAJOEKJ 
LNKJKJ?eA L=N QJA BedeN=PEKJ OLKNPERA EJPANJ=PEKJ=HA v, J:J, 2002, L. 55), =QMQAH ?=O HA dEOLKOEPEB d’=QPK-O=EOEJA 
EJOPEPQeA AJ ?A dKI=EJA =Q LNKBEP dA H’A$*" dARN=EP gPNA EIIedE=PAIAJP ?AJOQNe (Cf. !KJO. ?KJOP., de?EO. Jq 2012-
286 /.!, EF.9?J., ?KJOEd. 4), ?AHQE-?E JA dARN=EP LANdQNAN (!’AOP =HKNO ?KJOEdeNAN MQA HAOdEPAO O=J?PEKJO NAHfRAJP  dA 
H= I=PEfNA ?EREHA =Q OAJO dQ IgIA =NPE?HA, 9f. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 
7 ; AP (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., LL. 
2-7)) OAHKJ H= FQNEOLNQdAJ?A dQ ?KJOAEH ?KJOPEPQPEKJJAH MQA O’EH LAQP-gPNA FQOPEBEe MQ’EH AOP u fED:U; IKH KD CEJ?f 
:'?DJUHWJ gUDUH7B v AP MQA L=N =EHHAQNO dAO dEOLKOEPEKJO HeC=HAO u  ?DIJ?JK9AJP: (w) :;I g7H7DJ?;I FHEFH;I R 7IIKH;H 
B; H;IF;9J :K FH?D9?F; :'?CF7HJ?7B?JU v (Cf. !KJO. ?KJOP., de?EO. Jq 2012-286 /.!, EF.9?J., ?KJOEd. 4). 
1186 Cf. !. OLKNP, =NP. *. 232-22, =H. 1 1q =)) 9$KJdAIAJP dA H= ?KILePAJ?A dA O=J?PEKJ dEO?ELHEJ=ENA dAO OLKNPEBO: ; 
"8?:., b) 9$KJdAIAJP dA H= ?KILePAJ?A dA O=J?PEKJ dEO?ELHEJ=ENA dAO KNC=JEO=PAQNO dA ?KILePEPEKJO OLKNPERAO u DED-
B?9;D9?UI v: ; 91=J?PEKJO =dIEJEOPN=PERAO dAO OLKNPEBO:) ; ?8?:., =NP. *. 232-23 ' =H. 1 1q =) à A) 9!=P=HKCQA dAO 
O=J?PEKJO dEO?ELHEJ=ENAO AJREO=CA=bHAO à H’AJ?KJPNA dAO OLKNPEBO: ?8?:., '' =H. 1 =) à d) 9!=P=HKCQA dAO O=J?PEKJO 
dEO?ELHEJ=ENAO AJREO=CA=bHAO à H’AJ?KJPNA dAO KNC=JEO=PAQNO dA ?KILePEPEKJO OLKNPERAO u DED-B?9;D9?UI v. z "AO 
LKOOEbEHEPeO dA LNEOAO dA O=J?PEKJO dA J=PQNA u FU9KD?7?H; v OKJP AJ?KNA EJOPEPQeAO =Q beJeBE?A dA H’A$*" (Cf. "8?:., 
*. 232-23 ' =H. 2 94. !+A (2015), =NP. 10 u 1=J?PEKJO à H’AJ?KJPNA dAO EJdEREdQO v, LP. 10 u !KJOeMQAJ?AO 
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EdAJPEMQAO à ?AHHAO MQA LAQRAJP =dKLPAN HAO BedeN=PEKJO J=PEKJ=HAO OLKNPERAO1187, à H= dEBBeNAJ?A 

LNfO MQ’AHHA JA O=QN=EP AJ LNEJ?ELA1188 LNKJKJ?AN dA O=J?PEKJO OLKNPERAO1189 DKNO HAO ?=O dAO 

u UGK?F;9O: v dA u IFEHJI 9EBB;9J?fI v1190. 

 
.Ne=H=bHAIAJP JKPEBEeAO =QT =PDHfPAO KQ KNC=JEO=PAQNO1191 =R=JP LQbHE?=PEKJ1192 à PEPNA dA 

LAEJA ?KILHeIAJP=ENA, HAO de?EOEKJO dA O=J?PEKJ LKQNNKJP =HKNO gPNA ?KJPAOPeAO L=N H= RKEA d’QJ 

                                                
BEJ=J?EfNAO v:, O’=CEOO=JP dAO =PDHfPAO ; AP ?8?:., '' =H. 2, O’=CEOO=JP dAO KNC=JEO=PAQNO dA ?KILePEPEKJO OLKNPERAO 
u DED-B?9;D9?UI v 94. !+A (2015), =NP. 7 u %AOPEKJ dAO NeOQHP=PO v, LP. 1 u 0AOLKJO=bEHEPe AJ I=PEfNA dA CAOPEKJ 
dAO NeOQHP=PO v ; "8?:., =NP. 10 u 1=J?PEKJO à H’AJ?KJPNA dAO EJdEREdQO v:. 
1187 Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 38 (4. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP 
KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v). 
1188 Cf.  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., L. 64 ; KQ (.-
!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, 
=HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, JC)  , 2010, ', 524. 
1189 3J L=HHE=PEB à ?APPA ?=QOA dA JKJ-?KJBKNIEPe =Q !KdA IKJdE=H =JPEdKL=CA (Cf. !+A (2015), =NP. 7 u %AOPEKJ 
dAO NeOQHP=PO v, LP. 1 u 0AOLKJO=bEHEPe AJ I=PEfNA dA CAOPEKJ dAO NeOQHP=PO v ; "8?:., =NP. 9 u AJJQH=PEKJ =QPKI=PEMQA 
dAO NeOQHP=PO EJdEREdQAHO v) ATEOPA ?ALAJd=JP =Q OAEJ dQ !KdA dQ OLKNP MQE ?KJBfNA EJdENA?PAIAJP à H’A$*" QJ PAH 
LKQRKEN dfO HKNO MQA OQN O= u :;C7D:; v (!. OLKNP, =NP., *. 232-23-2 =H. 1), HAO BedeN=PEKJO BN=Jd=EOAO ?KILePAJPAO 
KJP u 9ECFUJ;D9; B?U; v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., 
EF.9?J., L. 493) LKQN u 7DDKB;9N: B;I HUIKBJ7JI ?D:?L?:K;BI :9AO: IFEHJ?f9O: 7O7DJ f7?J B'E8j;J :k(w) 9QJA: I7D9J?ED 
9=dIEJEOPN=PERA dA OQOLAJOEKJ LNKJKJ?eA L=N AHHA: 7L;9 JEKJ;I B;I 9EDIUGK;D9;I ;D HUIKBJ7DJ (w) v (!. OLKNP, =NP., 
*. 232-23-2 =H. 1).  
1190 !. OLKNP, =NP., *. 232-23-3 (!Nee L=N -Nd. 2010-379, FHU9., =NP. 13). - 4. $.  37, (.-+. +A0+A7-3, ". 
.-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 490, JKPA dA b=O dA L=CA Jq 88 9!KJ?ANJ=JP HA 
dEOLKOEPEB dA O=J?PEKJ LNKLNA =QT BedeN=PEKJO OLKNPERAO I=EO dKJP H= ?NEPEMQA AOP PN=JOLKO=bHA =Q ?=O dA H’A$*":, 
?NEPEMQ=JP ?AO O=J?PEKJO ?KHHA?PERAO =Q NAC=Nd dQ LNEJ?ELA dA H’EJdEREdQ=HEO=PEKJ dAO LAEJAO (Cf. !. LeJ=H, =NP. 121-
1). z Cf. !+A (2015), =NP. 11 u !KJOeMQAJ?AO LKQN HAO eMQELAO v, LP. 2 u !KJOeMQAJ?AO LKQN HAO OLKNPO d’eMQELA v. 
1191 Cf. !. OLKNP, =NP. *. 232-23-3-1, =H. 1 ; ?8?:., =NP. 0. 232-97 =H. 2 (4. !+A (2015), =NP. 14.3 u "ERQHC=PEKJ 
LQbHEMQA v, LP. 1). *= JKPEBE?=PEKJ dA H= de?EOEKJ dA O=J?PEKJ (u 9.:7H B;JJH; H;9ECC7D:U; 7L;9 :;C7D:; :'7L?I :; 
HU9;FJ?ED EK F7H B;JJH; H;C?I; 9EDJH; HU9UF?IIU v (!. OLKNP, =NP. 0. 232-97 =H. 2) =BEJ dA HQE ?KJBeNAN d=PA ?ANP=EJA) 
B=EP ?KQNEN HA deH=E dA NA?KQNO dA dNKEP ?KIIQJ dA dAQT (2) IKEO (Cf. !(A, =NP. 0. 421-1 =H. 1) LANIAPP=JP à H’=PDHfPA 
O=J?PEKJJe dA H= ?KJPAOPAN dAR=JP H= FQNEdE?PEKJ =dIEJEOPN=PERA ?KILePAJPA.  
1192 Cf. ?8?:., =NP. *. 232-23 ' =H. 2 91LKNPEBO ; Cf. -Nd. Jq 2015-1207, FHU9., =NP. 20:. - ; AP ?8?:., '' =H. 2 
9-NC=JEO=PAQNO ; Cf. 9f. -Nd. Jq 2015-1207, FHU9., =NP. 20: NAJRKU=JP PKQO dAQT =Q JKQRAH =NPE?HA *. 232-23-3-1 dQ 
!KdA dQ OLKNP 9Cf. -Nd. Jq 2015-1207, FHU9., =NP. 22. z 4. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H 
=JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12):. #J =LLHE?=PEKJ dA ?AO dEOLKOEPEKJO, H= LQbHE?=PEKJ dAO 
de?EOEKJO dA O=J?PEKJ AOP KbHEC=PKENA (!AHHA-?E H’eP=EP deFà (4. 9EDJH7. : 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u 
.QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, EF.9?J.) I=EO AJ RANPQ dA 
PATPAO dA J=PQNA QJEMQAIAJP NfCHAIAJP=ENA (Cf.  !. OLKNP, =NP. 0. 232-97 d=JO O= RANOEKJ RECQAQN FQOMQ’=Q 1AN BeRNEAN 
2016) dKJP H= HA?PQNA LKQR=EP dA LHQO ?KJdQENA à dAO EJPANLNeP=PEKJO dERANOAO) DKNO HA ?=O dAO IEJAQNO (Cf. !. OLKNP, 
=NP. *. 232-23-3-1, =H. 2 ; ?8?:., =NP. 0. 232-97 =H. 4), AP OKQO NeOANRA AJ PKQPA DULKPDfOA dA ?EN?KJOP=J?AO 
AT?ALPEKJJAHHAO RQ dAOMQAHHAO AHHA JA O’EILKOAN=EP L=O (4. HAO IgIAO PATPAO). z 4. !. OLKNP, =NP. 0. 232-97 =H. 3, 4 
AP 5 (+Kd. L=N ". Jq 2016-84, FHU9., =NP. 7) LKQN HAO IKd=HEPeO dA LQbHE?=PEKJ dAO de?EOEKJO dA O=J?PEKJ (+Kd. L=N 
". Jq 2016-84, FHU9., =NP. 7 ; Cf. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP 
dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, 15 BeRNEAN 2016 (.. 0-!'.-,)). - Cf. !+A (2015), =NP. 10 
u 1=J?PEKJO à H’AJ?KJPNA dAO EJdEREdQO v, LP. 13 u .QbHE?=PEKJ =QPKI=PEMQA dA H= O=J?PEKJ v ; AP ?8?:., =NP. 
14.3 u "ERQHC=PEKJ LQbHEMQA v (4. A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, 
EF.9?J., L. 12 ; -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, 
EF.9?J., L. 23, LKQN HAO dEOLKOEPEKJO dQ JKQRA=Q !+A MQE EIL=?PAJP L=NPE?QHEfNAIAJP HA 0fCHAIAJP dEO?ELHEJ=ENA 
PULA dKL=CA BedeN=H NAH=PERAIAJP =QT OLKNPEBO IEJAQNO : 9f. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO 
=CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q:, =NP. 47 ; AP LKQN 
?KIL=N=EOKJ : ?8?:., 9AJ?EAJ: =NP. 28 AP 35 =H. 6). 
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u H;9EKHI :; FB;?D; jKH?:?9J?ED v1193 LKNPe dENA?PAIAJP dAR=JP HA !KJOAEH d’ÉP=P BN=Jd=EO OP=PQ=JP 

AJ LNAIEAN AP dANJEAN NAOOKNP1194. 

 
235. *= ?KILHATEPe dAO Ie?=JEOIAO ePQdEeO LNKQRA, OE bAOKEJ AJ eP=EP AJ?KNA, MQA 

H’D=NIKJEO=PEKJ dQ dEOLKOEPEB BN=Jd=EO =JPEdKL=CA =RA? HA !+A AOP u KD BEDg fB;KL; F7I I? 

JH7DGK?BB; v1195, OEPQ=PEKJ MQE AOP H= ?KJOeMQAJ?A dAO EJOQBBEO=J?AO dAO JKNIAO LNEReAO 

=JPEdKL=CA edE?PeAO L=N H’A+A. 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 

 
                                                
1193 !. OLKNP, =NP. *. 232-24 =H. 1. z !AO de?EOEKJO OKJP eC=HAIAJP JKPEBEeAO à H’ACAJ?A IKJdE=HA =JPEdKL=CA 
(A+A) ?KIIA à H= BedeN=PEKJ J=PEKJ=HA dKJP deLAJd H’=PDHfPA IEO AJ ?=QOA =EJOE MQ’à O= BedeN=PEKJ EJPANJ=PEKJ=HA 
(Cf. ?8?:., =NP. 0. 232-97 =H. 2) =BEJ MQA ?AO AJPEPeO LQEOOAJP HAO ?KJPAOPAN à HAQN EJOP=N B=?A =QT FQNEdE?PEKJO BN=Jd=EOAO 
(4. ?8?:., =NP. *. 232-24 =H. 2).  
1194 Cf. !(A, =NP. *. 311-4 8q AP 0. 311-1 4q. 
1195 Cf. $. A*A.&'*'..#, u *’D=NIKJEO=PEKJ dA H= HQPPA ?KJPNA HA dKL=CA : QJ HKJC BHAQRA L=O OE PN=JMQEHHA v, 
EF.9?J., L. 20. 
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236. *’A+A = OQ dARAJEN H’=?PAQN I=FAQN AP EJ?KJPKQNJ=bHA dA H= HQPPA =JPEdKL=CA OQN HA LH=J 

IKJdE=H. 

 
*A IKQRAIAJP MQ’AHHA = EJEPEe LKQN H= deBAJOA dA H’ePDEMQA OLKNPERA O’AOP ?KJ?NePEOe L=N 

QJA D=NIKJEO=PEKJ, RKENA QJA QJEBE?=PEKJ, dAO deBEJEPEKJO AP LNAQRAO dAO B=EPO dA dKL=CA. 

 

237. x H’ATAILHA dAO JKNIAO =JPEdKL=CA NeCEOO=JP HA OP=PQP =OOAV JebQHAQT AP BHKQ dAO -,A" 

MQE HAO EJPfCNAJP HA LHQO OKQRAJP, dA JKIbNAQOAO NfCHAO =JPEdKL=CA RKJP LNeOAJPAN dAO 

EJOQBBEO=J?AO MQE OANKJP dQAO P=JP à H= NA?DAN?DA dA ?KILNKIEO AJPNA dA IQHPELHAO =?PAQNO 

LQbHE?O AP H’A+A MQ’à H= Je?AOO=ENA =deMQ=PEKJ dA HAQNO =?PEKJO d=JO HAO dKI=EJAO NeC=HEAJO 

dAOMQAHO ?APPA dANJEfNA AOP AJ LNEJ?ELA AT?HQA. 
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238. 1E H’=LLHE?=PEKJ u QJERANOAHHA v1757 dQ 9EHFKI dA JKNIAO PN=JOJ=PEKJ=HAO =JPEdKL=CA1758 

PAJd à dARAJEN QJA Ne=HEPe P=JCEbHA, H= BEJ=HEO=PEKJ dA H’D=NIKJEO=PEKJ dAO NfCHAIAJP=PEKJO 

=JPEdKL=CA LNKIQA L=N H’A+A1759 AOP ?KJPN=NEeA L=N H’ATEOPAJ?A d’QJ dKQbHA KbOP=?HA I=FAQN 

HEe =QT ?=N=?PeNEOPEMQAO EJPNEJOfMQAO1760 ?KIIA à H= J=PQNA dAO JKNIAO edE?PeAO L=N dAO 

u BUg?IB7J;KHI v LNEReO1761.  

 
#J LNAIEAN HEAQ, bEAJ MQA dAO NfCHAO dA ?APPA J=PQNA LQEOOAJP PAJPAN d’=LLNeDAJdAN dAO 

dKI=EJAO dA H’KNdNA dQ u NeC=HEAJ v1762 eP=PEMQA1763, PAHHA MQA H= FQOPE?A LQbHEMQA L=N ATAILHA, 

AHHAO JA O=QN=EAJP PKQPABKEO F=I=EO ?KJPN=EJdNA HAO ÉP=PO OKQRAN=EJO1764 d=JO H= IEOA AJ yQRNA 

dAO LNEJ?ELAO MQ’AHHAO deRAHKLLAJP1765.   

 
"=JO HA dKI=EJA dQ dKL=CA AJ L=NPE?QHEAN, HAO dEOLKOEPEKJO dQ !KdA IKJdE=H =JPEdKL=CA 

(!+A) dAI=Jd=JP H= LKQNOQEPA dAO LKQNRKUAQNO AP PN=BEMQ=JPO dA LNKdQEPO dKL=JPO1766 

                                                
1757 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 389 AP LL. 394-397 ; AP 
0=LLKNP A,, Jq 2181, FHU9., L. 10). 
1758 4. 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= ?KJRAJPEKJ 3JAO?K v, 
EF.9?J., L. 1639. 
1759 Cf. 1P=PQPO dA H’A+A, =NP. 4 u  QP v, LPO. 5 AP 6 ; AP !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP 
KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQA u *A .NKCN=IIA IKJdE=H =JPEdKL=CA 
v. 
1760 Cf. !. 2&' '#0%#, u *A dNKEP OKQLHA. 0eBHATEKJ OQN HAO PATPQNAO dQ dNKEP v, EF.9?J., L. 599, LNKLKO=JP QJA 
deBEJEPEKJ dQ u :HE?J IEKFB; v MQE ?KILNAJdN=EP u JHE?I f79;JJ;I (w) : :HE?J fBEK (I7DI FHU9?I?ED), :HE?J :EKN (I7DI 
E8B?g7J?ED) ;J :HE?J CEK (I7DI I7D9J?ED), JEKJ R B7 fE?I H;fB;JI ;J EKJ?BI :; 9ECFHUh;DI?ED :; B7 9ECFB;N?JU jKH?:?GK; 
;J :;I ULEBKJ?EDI 79JK;BB;I L;HI KD :HE?J :?J iFEIJCE:;HD;j v. z 4. =QOOE : !. !-3.#2, u *AO JKNIAO d’KNECEJA 
LNEReA v, R-D 9EC., 2015, L. 437 ; KQ *.  -7, u ,KNIAO v, EF.9?J., L. 127. 
1761  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA 
HA dKL=CA v, EF.9?J., L. 52. 
1762 4. (.  -"',, %;I I?N B?LH;I :; B7 RUFK8B?GK;, ed. !H=OOEMQAO %=NJEAN, ?KHH.  EbHEKPDfMQA d’DEOPKENA dA H= 
NAJ=EOO=J?A, 2013.   
1763 4. !KJOAEH d’ÉP=P, (] L7 BkQJ7J ? - .D 9O9B; :; 9EDfUH;D9;I :K CEDI;?B :kQJ7J, ed. *= dK?QIAJP=PEKJ 
BN=Jd=EOA, ?KHH. "NKEPO AP "eb=PO, P. 1, 2015. 
1764 4. .. +-02'#0, %;I CUJ7CEHFhEI;I :; B7 IEKL;H7?D;JU, PDfOA AJCANO, 2011. 
1765 4. L=N AT. OQN HA JKQRA=Q NABQO ?=PeCKNEMQA dAO HeCEOH=PAQNO AP CKQRANJAIAJPO BN=Jd=EO dA R=HEdAN H= 
?KILePAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (2A1) LKQN ?KJJ=iPNA dAO HEPECAO =JPEdKL=CA IAPP=JP AJ ?=QOA dAO OLKNPEBO 
BN=Jd=EO KQ ePN=JCANO dA JERA=Q EJPANJ=PEKJ=H LKQNOQEREO LKQN dAO B=EPO dA dKL=CA ?KIIEO dQN=JP dAO ?KILePEKJO 
J=PEKJ=HAO KQ HAO AJPN=iJAIAJPO U LNeL=N=JP : 0=LLKNP A,, Jq 2441, FHU9., LL. 43-44 (.KOEPEKJ BKJdeA OQN H= 
LNKDEbEPEKJ AJ dNKEP EJPANJA dA PKQP NA?KQNO à H’=NbEPN=CA AJ I=PEfNA =dIEJEOPN=PERA : Cf. !. ?ER., =NP. 2060 =H. 1 ; !# 
1A?P., 5 I=E 1944, D7C; /;KL; -HECF?;H- H7L?;H, %;8., L. 133 ; D., 1945, L. 110, ?KJ?H.  . !&#,-2, JKPA (. "A 
1-2- ; RD), 1944, L. 256, ?KJ?H. AP JKPA %. (Ç8# ; %;I gH7D:I 7HHWJI :; B7 jKH?IFHK:;D9; 7:C?D?IJH7J?L; (%A(A), 
18fIA ed., "=HHKV, ?KHH. %N=JdO =NNgPO, 2011, Jq 54 ; AP !# AREO, 6 I=NO 1986, EKHE:?ID;O, Jq 339710, EDCE, 1987, 
Jq 38, L. 178 ; 7. %A3"#+#2,  . 12'0,, 2. "A* $A00A AP $. 0-*',, %;I gH7D:I 7L?I :K CEDI;?B :'QJ7J, 
2fIA ed., "=HHKV, 2002, L. 175, Jq 75 ; R;L. 7H8., 1992, L. 397).  
1766 Cf. !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP.7 u 2N=BE? KQ PAJP=PERA dA PN=BE? d’QJA OQbOP=J?A 
KQ IePDKdA EJPANdEPA v. - 4. AJ?KNA : ?8?:., AJJATA 1, u "eBEJEPEKJO v, PANIAO u 2N=BE? v AP u 2AJP=PERA v. 
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AILEfPAJP L=N HAQN ?D=IL d’=LLHE?=PEKJ OQN H= I=PEfNA LeJ=HA EJPeNAOO=JP =Q LHQO D=QP LKEJP 

H’KNdNA LQbHE?1767 eP=PEMQA1768. *AO ÉP=PO JA O=QN=EAJP dKJ? gPNA HEeO1769 L=N ?AO NfCHAO1770, 

OEPQ=PEKJ LNKbHeI=PEMQA d=JO H= IAOQNA Kn ?AO LANOKJJAO OKJP ?AHHAO MQE LANIAPPAJP HA 

dKL=CA1771.  

 
239. #J OA?KJd HEAQ, ?’AOP HA ?=N=?PfNA u fBEK v1772 dAO JKNIAO LNEReAO MQE LKOA MQAOPEKJ à 

H’KNECEJA d’QJ dNKEP u I7DI FHU9?I?ED v1773, QJ u i:HE?J :;I ;NF;HJIj v1774 I=iPNEOe MQ=OE 

AT?HQOERAIAJP L=N HAO NeCQH=PAQNO MQE HA Oe?NfPAJP1775. 

 
#P HA dNKEP =JPEdKL=CA J’e?D=LLA L=O à ?A ?KJOP=P d’QJ dNKEP ?KILHATA1776 dA IKEJO AJ 

IKEJO =??AOOEbHA AP EJPAHHECEbHA1777 AJ L=NPE?QHEAN LKQN OAO LNEJ?EL=QT dAOPEJ=P=ENAO MQA OKJP HAO 

=PDHfPAO. 

 
 .KQNN=EP gPNA KbFA?Pe à ?AH=, MQA HAQN =OOK?E=PEKJ =Q LNK?AOOQO d’edE?PEKJ dAO JKNIAO1778 

=JPEdKL=CA1779 LANIAP d’eREPAN ?AP e?QAEH. 'H OAIbHA PKQPABKEO MQA ?A L=HHE=PEB OKEP EJOQBBEO=JP à 

                                                
1767 4. %. .'%,A00#, u #P OE H'KJ L=NH=EP dA H'KNdNA LQbHE? (?KJPN=?PQAH) ? v, RDC, 1AN F=JREAN 2013 Jq 1, L. 251, 
L. 251. 
1768 4. 0=LLKNP A,, Jq 818, 16 =RNEH 2008, .NKFAP dA HKE NAH=PEB à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO,  . 
"#.'#00#, L. 11. 
1769 4. AREO 1eJ=P, Jq 167, 17 F=JREAN 2007, OQN HA .NKFAP dA HKE =dKLPe L=N H’AOOAIbHeA J=PEKJ=HA =QPKNEO=JP H= 
N=PEBE?=PEKJ dA H= ?KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, A. "3$A32, L. 6. 
1770 1EPQ=PEKJ dKJP H’A+A AOP ?KJO?EAJPA : 9f. A+A, u "e?H=N=PEKJ dA H'A+A OQN H= ?NEIEJ=HEO=PEKJ dQ dKL=CA 
d=JO HA OLKNP v, EF.9?J. 
1771 4. A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007. 
1772 !. 2&' '#0%#, u *A dNKEP OKQLHA. 0eBHATEKJ OQN HAO PATPQNAO dQ dNKEP v, EF.9?J., L. 599. z 4. 0=LLKNP LQbHE? 
dQ !KJOAEH d’ÉP=P, ,U9KH?JU jKH?:?GK; ;J 9ECFB;N?JU :K :HE?J, ed. *= "K?QIAJP=PEKJ BN=Jd=EOA, ?KHH. ÉPQdAO AP 
dK?QIAJPO dQ !KJOAEH d’ÉP=P (#"!#), Jq 57, 2006, L. 393.  
1772 "8?:.  
1773 "8?:.    
1774  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA 
HA dKL=CA v, EF.9?J., L. 52. 
1775 4. AJ I=PEfNA BEJ=J?EfNA AP LNQdAJPEAHHA : A.  -3(#)A, u #OLNEP AP IePDKdAO dAO NeBKNIA dA H= NeCQH=PEKJ 
BEJ=J?EfNA d=JO H’3JEKJ AQNKLeAJJA =LNfO H= ?NEOA v, BKBB. JEBO BEKHI;, 1AN FQEHHAP 2015, JJq 7-8. 
1776 !KILHATEPe dQ dNKEP =JPEdKL=CA (!B.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA 
deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 44 ; KQ  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ 
$N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., L. 44) dKJP H= LNKdQ?PEKJ AOP HA B=EP AJ L=NPE?QHEAN dA IQHPELHAO 
NeCQH=PAQNO dA PKQPA J=PQNA (.QbHEMQA, LNEReA KQ DUbNEdA) AP dA PKQO JERA=QT (2N=JOJ=PEKJ=H, EJPANJ=PEKJ=H, AQNKLeAJ 
AP J=PEKJ=H). 
1777 4. LKQN HAO JKNIAO LQbHEMQAO : 0=LLKNP LQbHE? dQ !KJOAEH d’ÉP=P, ,U9KH?JU jKH?:?GK; ;J 9ECFB;N?JU :K :HE?J, 
FHU9., LL. 233-279. 
1778 Cf. OQN HA LNK?AOOQO dA ?KJOQHP=PEKJ LNe=H=bHA à H’=dKLPEKJ dQ !+A :  +. .#*2'#0, u *A JKQRA=Q !KdA 
IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 6-7 ;  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA 
deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 52.  
1779 .=N H’EJPANIedE=ENA dQ !KIEPe dAO OLKNPEBO dA H’A+A (4. L=N AT. : A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, 
Jq 1/2007, EF.9?J., L. 16) KQ EJdEREdQAHHAIAJP (L=N AT. : A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? 
(AQ, Jq 2/2013, FHU9., L. 12). 
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NedQENA H’e?=NP AJ PANIAO dA ?KJJ=EOO=J?A dQ dNKEP =JPEdKL=CA AJPNA ATLANPO AP OLKNPEBO, OEPQ=PEKJ 

MQE AJCAJdNA QJA LANPA dA HeCEPEIEPe dA ?A dNKEP1780.  

 
240. !AO dAQT KbOP=?HAO à H’=?DfRAIAJP dA H’D=NIKJEO=PEKJ dAO NeCHAIAJP=PEKJO =JPEdKL=CA 

IAPPAJP AJ ATANCQA =QP=JP d’EJOQBBEO=J?AO NAOLA?PERAIAJP FQNEdEMQAO (C/(60:8, 1) AP 

PA?DJEMQAO1781 (C/(60:8, 2) dAO JKNIAO LNEReAO =JPEdKL=CA. 

 

                                                
1780 Cf.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA 
?KJPNA HA dKL=CA v, EF.9?J., L. 52 ; KQ +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8. z 
4. AJ?KNA : %. 0A 3, u "NKEP AP deKJPKHKCEA, QJA NAH=PEKJ EILKOOEbHA ? v, ?D ". 4#'**-,, +.  -3"-2, !. 
"3"-%-,,  .  0'%,-,, +. !A0'31, !. !A11A,, %. 0A 3, ). *3!A1, $. A3+-,", (.-!. *A.-3 *#, 
!.  -7#0-!A.#**#, 1. *A 0#12#, (.-.. 4'A*, #. !&#4A*'#0 (1KQO H= dEN.), DEII?;H IFU9?7B, d DUEDJEBEg?; 
;J :HE?J :K IFEHJ e, C7h. :H. IFEHJ, 2016, Jq 42, L. 66.  
1781 *= PA?DJE?EPe dA JKPNA I=PEfNA JA dARN=EP L=O gPNA QJ =NCQIAJP LANIAPP=JP =Q CKQRANJAIAJP BN=Jd=EO d’eHQdAN 
PKQP deb=P LQbHE? (Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA 
EJPANJA v, EF.9?J., L. 12 ; KQ (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA 
IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524) L=N HA 
NA?KQNO =QT KNdKJJ=J?AO dA H’=NPE?HA 38 (Cf. AJ dANJEAN HEAQ : .NKFAP dA HKE Jq 677, FHU9., LL. 4-5 ; ÉPQdA d’EIL=?P 
A,, 30 FQEJ 2014, .NKFAP dA HKE D=bEHEP=JP HA %KQRANJAIAJP à LNAJdNA HAO IAOQNAO NAHAR=JP dQ dKI=EJA dA H= HKE 
Je?AOO=ENAO LKQN =OOQNAN d=JO HA dNKEP EJPANJA HA NAOLA?P dAO LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA, FHU9., LL. 7-8) 
dA H= !KJOPEPQPEKJ BN=Jd=EOA (u 9.:HE9U:KH; ;N9;FJ?EDD;BB; v LKQN HAO ?KJOPEPQ=JPO dA 1958 MQE LNKCNAOOERAIAJP AP 
dA B=dKJ NACNAPP=bHA O’AOP JKReA AJ PKQP dKI=EJA AJ u KD; FHE9U:KH; BUg?IB7J?L; EH:?D7?H; v (0=LLKNP LQbHE? dQ 
!KJOAEH d’ÉP=P, ,U9KH?JU jKH?:?GK; ;J 9ECFB;N?JU :K :HE?J, FHU9., L. 269). z 4. AJ?KNA :  . &3%-, u 0AI=NMQAO 
EJPNKdQ?PERAO : ePQdA dA H= ?KJBKNIEPe dA H'KNdKJJ=J?A à H'D=bEHEP=PEKJ HeCEOH=PERA v, %)A, 4 OALPAIbNA 2015, Jq 177, 
L. 12 ; KQ 2. (3*'#,, u *AO KNdKJJ=J?AO AP HA PAILO v, RD), 2015, L. 913). 
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241. *= u H;B;L7D9; v1782 dA H’KNdNA FQNEdEMQA OLKNPEB1783 AJ O= ?KILKO=JPA EJPeCN=JP HAO 

JKNIAO PN=JOJ=PEKJ=HAO1784 =JPEdKL=CA1785 LKQN H’KNdNA FQNEdEMQA eP=PEMQA KQ OQLN=-eP=PEMQA AOP 

EJ?KJPAOP=bHA, EJdeJE=bHA AP à OKJ L=NKTUOIA d=JO HA dKI=EJA dQ dNKEP LeJ=H.  

 
*= PN=JOLKOEPEKJ dAO dEOLKOEPEKJO dQ !+A REO=JP à NeLNEIAN LeJ=HAIAJP ?ANP=EJO B=EPO 

dA dKL=CA JA LAQP gPNA MQA HA BNQEP d’QJ RKHKJP=NEOIA eP=PEMQA, IgIA1786 dALQEO H’AJPNeA AJ 

RECQAQN dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP (!'"1)1787. 

 
.KQN LNAQRA JKP=IIAJP1788, HA B=EP MQA dEBBeNAJPO LNKFAPO dA HKE CKQRANJAIAJP=QT1789 AP 

N=LLKNPO U =BBeNAJPO1790 IKPER=JP H= NALNEOA dAO dEOLKOEPEKJO dQ !+A LNKLNAO =QT EJBN=?PEKJO dA 

PN=BE? AP LKQNRKUAQNO dA LNKdQEPO dKL=JPO1791 JA HAO REOAJP F=I=EO ATLHE?EPAIAJP, L=O LHQO MQ’EHO 

JA IAJPEKJJAJP ATLNAOOeIAJP ?AHHAO dA H= !'"1 =U=JP HA IgIA KbFAP1792. 

 

                                                
1782 1. 0-+A,-, %kEH:H; jKH?:?GK;, EF.9?J., L. 106. 
1783 Cf. %. 1'+-,, u *AO OKQN?AO dQ dNKEP dQ OLKNP v, EF.9?J., L. 13 ; "8?:., u #TEOPA-P-EH QJ KNdNA FQNEdEMQA OLKNPEB 
? v, EF.9?J., L. 97.  
1784 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J.  
1785 4. 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 
25. 
1786 4. deFà AJ H’=bOAJ?A d’u ABBAP dENA?P v dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA dA 1989 dQ !KJOAEH dA H’#QNKLA : 
!. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF. 9?J., L. 158 ; KQ #. !&#4A*'#0, u *’eH=bKN=PEKJ dA H= NfCHA 
deKJPKHKCEMQA : dA H’EJPANRAJPEKJJEOIA LQbHE? AP dQ LHQN=HEOIA JKNI=PEB v, ?D ". 4#'**-,, +.  -3"-2, !. 
"3"-%-,,  .  0'%,-,, +. !A0'31, !. !A11A,, %. 0A 3, ). *3!A1, $. A3+-,", (.-!. *A.-3 *#, 
!.  -7#0-!A.#**#, 1. *A 0#12#, (.-.. 4'A*, #. !&#4A*'#0 (1KQO H= dEN.), DEII?;H IFU9?7B, d DUEDJEBEg?; 
;J :HE?J :K IFEHJ e, C7h. :H. IFEHJ, 2016, Jq 42, LL. 35-36.  
1787 'H J’AOP L=O MQAOPEKJ dA JEAN H= BKN?A ?KJPN=ECJ=JPA (Cf. 0=LLKNP A,, Jq 2181, FHU9., L. 10 ; KQ AREO 1eJ=P, Jq 
167, 17 F=JREAN 2007, FHU9., L. 6) dA ?A PN=EPe dKJP EH NeOQHPA dA O= N=PEBE?=PEKJ L=N OAO ÉP=PO L=NPEAO dAO KbHEC=PEKJO 
AJ dNKEP EJPANJ=PEKJ=H LQbHE? (4. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, 6fIA ed., +KJ?DNAOPEAJ, ?KHH. 
.Ne?EO "KI=P-"NKEP LQbHE?, 2010, Jq 67) I=EO dA OECJEBEAN MQA HAO dEOLKOEPEKJO MQ’EH ?KJPEAJP JA OKJP L=O d’u ABBAP 
dENA?P v AJ dNKEP EJPANJA (Cf. !#, 28 K?PKbNA 2009, ,9hKC79h;H, Jq 327306, EF.9?J.) AJ N=EOKJ P=JP dA HAQN CeJeN=HEPe 
(#JCAJdN=JP H= LNEOA dA IAOQNAO dA PN=JOLKOEPEKJ AJ dNKEP EJPANJA : 4. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 
7:C?D?IJH7J?f, EF.9?J., Jq 67) MQA dA H= MQ=HEPe dAO dAOPEJ=P=ENAO REOeO (x O=RKEN OAO OAQHO ÉP=PO L=NPEAO : 4. ?8?:.), ?A 
MQE AJ HEIEPA CN=JdAIAJP H= LKNPeA.   
1788 4. 9EDJH7. AJ dK?PNEJA, ?KJ?ANJ=JP H= !'"1 : (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? 
HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, 
EF.9?J., L. 524. 
1789 Cf. .NKFAP dA HKE Jq 773, FHU9. 
1790 Cf. 0=LLKNP A,, Jq 818, FHU9. ; KQ 0=LLKNP 1eJ=P, Jq 327, 14 I=E 2008, .NKFAP dA HKE NAH=PEB à H= HQPPA ?KJPNA 
HA PN=BE? dA LNKdQEPO dKL=JPO, A. "3$A32. 
1791 Cf. !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 7 u 2N=BE? KQ PAJP=PERA dA PN=BE? d’QJA 
OQbOP=J?A KQ IePDKdA EJPANdEPA v. 
1792 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 8 u *EIEP=PEKJ dA H= dEOLKJEbEHEPe AP dA 
H’QPEHEO=PEKJ d=JO HA OLKNP dA OQbOP=J?AO AP dA IePDKdAO EJPANdEPAO v. 
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242. #J H= ?EN?KJOP=J?A, bEAJ MQA ?AO dAQT (2) PATPAO OKEAJP J=PQNAHHAIAJP REOeO1793, H= !'"1 

REAJP u QJEMQAIAJP v BKJdAN H= LNEOA dA IAOQNAO dA PN=JOLKOEPEKJ L=N H= $N=J?A dAO dEOLKOEPEKJO 

dQ !+A =U=JP PN=EP à H= NeLNAOOEKJ LeJ=HA dAO EJBN=?PEKJO dA dKL=CA AJ ?=QOA MQA JKPNA L=UO = 

EJPeCNe dA O= LNKLNA EJEPE=PERA1794 =Q OAEJ dAO u FH?D9?F;I v EOOQO dA ?A dANJEAN PATPA MQ’AHHA 

O’KbHECA=EP à NALNAJdNA1795 AP NAOLA?PAN1796 AJ RANPQ dQ LNAIEAN ?EPe1797.  

 
!A RKHKJP=NEOIA JA dKEP ?ALAJd=JP L=O OQNLNAJdNA dfO HKNO MQA H= $N=J?A eP=EP deFà =?PERA 

AJ ?A dKI=EJA bEAJ =R=JP1798 H’EJOPEPQPEKJ IgIA dQ LNAIEAN !+A AP 7 fEHJ?EH? dA H= !'"1. 

 
243. #J PN=JOLKO=JP HAO dEOLKOEPEKJO dAO !+A OQ??AOOEBO dAI=Jd=JP dA O=J?PEKJJAN 

LeJ=HAIAJP ?ANP=EJO B=EPO, H= $N=J?A J’= B=EP MQA deRAHKLLAN OKJ dEOLKOEPEB OLe?EBEMQA dA 

NeLNAOOEKJ LeJ=HA dQ dKL=CA (S,c:054 1) HQE-IgIA ?KJ?QNNAJ?e1799 KQ ?KILHePe1800 AJ dNKEP 

EJPANJA L=N dAO EJBN=?PEKJO dA dNKEP LeJ=H CeJeN=H KQ OLe?E=H (S,c:054 2) LNKDEb=JP JKP=IIAJP 

H’QPEHEO=PEKJ, H= dePAJPEKJ KQ HA PN=BE? dA u IK8IJ7D9;I LUDUD;KI;I v1801. 

S,c:054 1 - L, d096590:0- 96Bc0-07u, d, 8B68,99054 6B4(2, du d56(., 
 

244. 0KIL=JP =RA? H= HKCEMQA dA LNeRAJPEKJ MQE LNeR=H=EP dALQEO H= NeRKHQPEKJ KLeNeA à H= BEJ 

dAO =JJeAO 19801802 AP MQE B=EO=EP KBBE?A dA HECJA dENA?PNE?A AJ I=PEfNA dA dKL=CA, H= $N=J?A 

                                                
1793 Cf. .NKFAP dA HKE Jq 773, FHU9., LL. 3-4. 
1794 Cf. OQN H= I=NCA dA I=JyQRNA EILKNP=JPA dKJP dEOLKOAJP HAO ÉP=PO L=NPEAO à H= !'"1 LKQN NALNAJdNA HAO 
dEOLKOEPEKJO LNEJ?EL=HAO dQ !+A :  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA 
deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 52 ; KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH 
B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 398 ; AREO 1eJ=P, Jq 167, FHU9., L. 10. 
1795 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= 
!KJRAJPEKJ v, =) (4. JKP=IIAJP : !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 69-74).  
1796 Cf. ?8?:., =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= !KJRAJPEKJ v, LP. 1 ; AP 5 u +AOQNAO LANIAPP=JP d’=PPAEJdNA HAO 
KbFA?PEBO dA H= !KJRAJPEKJ v (Cf. JKP=IIAJP : 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 12).  
1797 4. OQN ?APPA MQAOPEKJ : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 686-691.  
1798 Cf. *. Jq 65-412, FHU9. 
1799 'H AOP B=EP NeBeNAJ?A =QT DULKPDfOAO dA u ?KJ?KQNO v d’EJBN=?PEKJO AJPNA dNKEP LeJ=H CeJeN=H KQ OLe?E=H AP dNKEP 
LeJ=H OLe?E=H dQ dKL=CA (Cf. !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., JJq 
168 O., LL. 83 O.). 
1800 'H AOP MQAOPEKJ dAO DULKPDfOAO MQE JA OKJP L=O AJREO=CeAO L=N HA !KdA dQ OLKNP, OEPQ=PEKJO dA u REdA FQNEdEMQA v 
(4. +.-$. +#0!A"'#0-$0A,!'1!', u *A REdA FQNEdEMQA AP OAO ?KJOeMQAJ?AO EJOPEPQPEKJJAHHAO AJ dNKEP 
?KIIQJ=QP=ENA v, R-D ;KH., 1994, L. 579) AJ I=PEfNA dA dKL=CA MQE OAN=EP ?KIbHe L=N H’ATEOPAJ?A d’EJBN=?PEKJO dA 
dNKEP LeJ=H CeJeN=H KQ OLe?E=H. 
1801 AQ OAJO dQ !KdA dA H= O=JPe LQbHEMQA (Cf. !1., =NP. *. 5132-1). 
1802 Cf. *. Jq 89-432 dQ 28 FQEJ 1989, FHU9. 
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KNEAJPA dALQEO 20081803 O= LKHEPEMQA dA HQPPA ?KJPNA ?A BHe=Q d=JO HA OAJO d’QJA LeJ=HEO=PEKJ1804 

u 799HK; v dAO ?KILKNPAIAJPO EJPANdEPO1805. 

 
*A ?D=JCAIAJP dA LANOLA?PERA =EJOE KLeNe1806 O’AOP LNKdQEP d=JO QJ ?KJPATPA 

EJPANJ=PEKJ=H1807 B=RKN=bHA =Q dQN?EOOAIAJP dA H= HQPPA ?KJPNA HAO BEHEfNAO d’=LLNKREOEKJJAIAJP 

dAO OLKNPEBO AJ LNKdQEPO dKL=JPO dARAJQA QJA LNEKNEPe dA H’A+A1808.  

 
245. 'H O’AOP PN=dQEP AJ dNKEP EJPANJA, à H= OQEPA dA H’AJPNeA AJ RECQAQN1809 dA H= !'"11810, à H= 

BKEO L=N QJ eH=NCEOOAIAJP1811 dQ ?D=IL d’=LLHE?=PEKJ dAO EJBN=?PEKJO =JPEdKL=CA ATEOP=JPAO 

=LLHE?=bHAO à PKQPA LANOKJJA (F 1), I=EO AJ?KNA L=N H’EJOP=QN=PEKJ u OLKJP=JeA v1812 AJ dNKEP 

EJPANJA d’QJ deHEP OLe?EBEMQA =QT OAQHO =PDHfPAO dA dePAJPEKJ1813 dA LNKdQEPO dKL=JPO1814 (F 2). 

 

   

                                                
1803 Cf. *. Jq 2008-650 dQ 3 FQEHH. 2008, FHU9. 
1804 *= u FUD7B?I7J?ED v dA ?A LDeJKIfJA u 9EDI?IJ; v à eNECAN u 9;HJ7?DI f7?JI :; :EF7g; 9AJ: (w) ?DfH79J?ED 
FUD7B; F7II?8B; :; I7D9J?EDI FUD7B;I FHEDED9U;I F7H KD jKg; UJ7J?GK; v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA 
dKL=CA v, Jq 69). z 4. +. 4A, "# )#0!&-4#, QK7D: :?H;, 9k;IJ FKD?H z EII7? IKH B; jKg;C;DJ FUD7B,  NQTAHHAO, 
ed. $31*, 2005. 
1805 Cf.  1.  3'1',#, (. "#+#1*A7, (. "#$0A,!#, -. *# ,-É, +. 4#0*7, .. 20A A* (1KQO H= dEN.), *AO 
"EOLKOEPEBO =JPEdKL=CA à H’eLNAQRA dA H= ?NEPEMQA, EF.9?J., LL. 45 O. 
1806 4. AJ?KNA, +.  #,'**-3!&#, u !KIIAJP=ENA dA H= HKE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA 
?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, EF.9?J., L. 58, PN=EP=JP d’u KD H;L?H;C;DJ :; FEB?J?GK; 9H?C?D;BB; v.  
1807 4. A. "-,A2', 0EHB: JH7ff?9 ?D :EF?Dg IK8IJ7D9;I, EF.9?J. 
1808 Cf. A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, FHU9., LL. 1-14. 
1809 'JPANRAJQA HA 1AN BeRNEAN 2007 (4. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 37 u #JPNeA 
AJ RECQAQN v, LP. 1). 
1810 .KEJP dA deL=NP dA H’eRKHQPEKJ OKQD=EPeA L=N H’A+A à H’KNECEJA dA H’=dKLPEKJ dA ?APPA !KJRAJPEKJ 
EJPANJ=PEKJ=HA (Cf. A+A, 0=LLKNP =JJ. d’=?P. LKQN 2005, d=PA dA LQbHE?=PEKJ JKJ LNe?EOeA (=JJeA 2006), L. 
13) JKP=IIAJP AJ RQA d’KbHECAN (Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 5 u +AOQNAO 
LANIAPP=JP d’=PPAEJdNA HAO KbFA?PEBO dA H= !KJRAJPEKJ v) OAO ÉP=PO L=NPEAO (4. A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? 
(AQ, Jq 1/2007, FHU9., LL. 8 AP 12) à edE?PAN dAO PATPAO NeLNEI=JP HA PN=BE? dA LNKdQEPO dKL=JPO (Cf. !KJRAJPEKJ 
EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 8 u *EIEP=PEKJ dA H= dEOLKJEbEHEPe AP dA H’QPEHEO=PEKJ d=JO HA OLKNP 
dA OQbOP=J?AO AP dA IePDKdAO EJPANdEPAO v. z 4. .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ 
EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP EF.9?J., L. 5) d=JO QJ ?=dNA EJPANJ=PEKJ=H MQE OA RAQP à PANIA D=NIKJEOe 
(Cf. "8?:., .Ne=IbQHA. - "=JO ?APPA KLPEMQA, QJ N=LLKNP L=NHAIAJP=ENA BN=Jd=EO LNKLKO=EP d’u 9A:D9EKH7g;H 
Bk7:EFJ?ED F7H Bk.D?ED ;KHEFU;DD; :; :?H;9J?L;I :kh7HCED?I7J?ED ;D C7J?VH; :; BKJJ; 9EDJH; B; JH7f?9 :; FHE:K?JI 
:EF7DJI v : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LNKLKOEPEKJ Jq 60, L. 221). 
1811 4. OQN ?AO eRKHQPEKJO : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 69-72 ; KQ 0=LLKNP LQbHE? =JJQAH, 
!KQN dAO ?KILPAO, 11 BeRNEAN 2015, EF.9?J., LL. 548-551. 
1812 .. "#3+'#0, %; :HE?J IFEDJ7DU : 9EDJH?8KJ?ED R B'UJK:; :;I IEKH9;I :K :HE?J, FHU9. 
1813 Cf. !. OLKNP, =NP. *. 232-26 ' ; AP ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= 
dePAJPEKJ L=N HA OLKNPEB AOP EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26 dQ !KdA dQ OLKNP, FHU9.  
1814 4. OQN QJ =OLA?P L=NPE?QHEAN : +. .#*2'#0, u *= OLe?E=HEO=PEKJ dQ FQCA d’EJOPNQ?PEKJ : H’ATAILHA dAO LmHAO dA 
O=JPe LQbHEMQA B=?A =Q dKL=CA v, ?D DK B?;KJ;D7DJ 9H?C?D;B 7K jKg; :k?DIJHK9J?ED, RUJHEIF;9J?L; IKH KD; fED9J?ED 
jK:?9?7?H;, A?PAO dQ ?KHHKMQA dA H’#0+#1, dAO 11-12 BeRNEAN 2013, !. "’301- (1KQO HA D=QP L=PNKJ=CA), ,E?A (à 
L=N=iPNA =QT .NAOOAO 3JERANOEP=ENAO dA 0AJJAO). 
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F 1 - L( c549Bc8(:054 d’04-8(c:0549 9658:0v,9 (6620c()2,9 à :5u:, 6,89544,  
 
246. *’ACAJ?A IKJdE=HA =JPEdKL=CA J’= AQ dA ?AOOA à ?KILPAN dA O= ?Ne=PEKJ dA LNKIKQRKEN 

dAO u CUJhE:;I v1815 u 9ECFBUC;DJ7?H;9O: v1816 dA H’=LLNK?DA u JH7:?J?EDD;BB; v1817 BKJdeA OQN 

H= O=J?PEKJ dAO =PDHfPAO ?KJOe?QPERA à QJ ?KJPNmHA OQN H= b=OA dA LNAQRAO u 7D7BOJ?GK;9O: v1818 

dENA?PAO1819 dAO B=EPO dA dKL=CA1820.  

 
.=NIE HAO JKQRAHHAO u J;9hD?GK;I v dA dePA?PEKJ dQ dKL=CA1821 MQ’AHHA = LQ deRAHKLLAN, 

HA NA?KQNO =QT IKdAO dA LNAQRAO u DED-7D7BOJ?GK;9O: v1822 dA ?AO B=EPO1823, RKEA LNEREHeCEeA1824 

                                                
1815 !. 0##"'#, u *APPNA d’KLEJEKJ dQ LNeOEdAJP dA H’A+A : H’eP=Q OA NAOOANNA OQN HAO PNE?DAQNO v, A+A ,KQRAHHAO, 
28 OALPAIbNA 2015. 
1816 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 89. z 4. AJ?KNA : !. 0##"'#, u *APPNA d’KLEJEKJ dQ LNeOEdAJP 
dA H’A+A : H’eP=Q OA NAOOANNA OQN HAO PNE?DAQNO v, EF.9?J. ; KQ 0=LLKNP =JJ. d’=?P., A$*", 2015, EF.9?J., L. 9. 
1817 !. 0##"'#, u *APPNA d’KLEJEKJ dQ LNeOEdAJP dA H’A+A : H’eP=Q OA NAOOANNA OQN HAO PNE?DAQNO v, EF.9?J. 
1818 0=LLKNP A,, Jq 2441, EF.9?J., L. 6. 
1819 *A u .=OOALKNP bEKHKCEMQA dA H’=PDHfPA v (Cf. !. "3"-%,-,, u *A L=OOALKNP bEKHKCEMQA : dA H= dePA?PEKJ 
dQ dKL=CA à O= NeLNAOOEKJ v, EF.9?J., L. 30) ?KJOPEPQ=JP HA OA?KJd IKdA dA LNAQRA =J=HUPEMQA MQE LANIAP OAQH dA 
O=J?PEKJJAN EJdENA?PAIAJP HAO =PDHfPAO LKQN =RKEN REKHe H= NeCHAIAJP=PEKJ =JPEdKL=CA.  
1820 Cf. !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO 
QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP. 1. 
1821 !. 0##"'#, u *APPNA d’KLEJEKJ dQ LNeOEdAJP dA H’A+A : H’eP=Q OA NAOOANNA OQN HAO PNE?DAQNO v, EF.9?J. 
1822 1'.0. (2015), AJJATA A dQ 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= LNKPA?PEKJ dAO NAJOAECJAIAJPO LANOKJJAHO 
u "eH=EO dA ?KJOANR=PEKJ v, ''' (4. eC=HAIAJP : 1'!# (2015), u !KIIAJP=ENA OQN H’=NPE?HA 11.1.1 v.- !AO 
u H;DI;?gD;C;DJI 9OKJP: :; JOF; iDED 7D7BOJ?GK;j ;D 9; GKk?BI D; IEDJ F7I B?UI :?H;9J;C;DJ R B7 9EBB;9J; EK R 
Bk7D7BOI; :kU9h7DJ?BBED v (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 89). 
1823 *A u 9EDJH[B; ?D:?H;9J v dAO B=EPO dA dKL=CA OA u fED:9A: v KQPNA u B7 HU7B?I7J?ED :k;DGKWJ;I, (w) IKH B;I 
7L;KN ;J B; IK?L? BEDg?JK:?D7B 94. $. &'**, u *= HQPPA =JPEdKL=CA : HAO OLKNPEBO AJ HEbANPe PNfO OQNRAEHHeA v, EF.9?J., L. 
108: :;I F7H7CVJH;I 8?EBEg?GK;I :;I IFEHJ?fI v (0=LLKNP A,, Jq 2441, EF.9?J., L. 6) ?KIIA deOKNI=EO OQN HAO 
deJKJ?E=PEKJO eRAJPQAHHAO (Cf. !+A (2015), =NP. 10.6 u ÉHEIEJ=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ, 
OQNOEO, KQ =QPNAO ?KJOeMQAJ?AO, LKQN dAO IKPEBO =QPNAO MQA H= B=QPA v, LP. 1 u AEdA OQbOP=JPEAHHA BKQNJEA d=JO H= 
de?KQRANPA KQ H= dePANIEJ=PEKJ dA REKH=PEKJO dAO NfCHAO =JPEdKL=CA v. z 4. -. ,'%%*', u *'=EdA OQbOP=JPEAHHA d=JO 
HA ?=dNA dA H= HQPPA =JPEdKL=CA v, EJ C?J?KI, ABJ?KI, FEHJ?KI - &UB7Dg;I ;D BkhEDD;KH :; D;D?I (IM7B:, FHU9., L. 493) 
MQE OANKJP B=EPAO L=N dAO =PDHfPAO KQ =QPNAO LANOKJJAO IEO AJ ?=QOA LKQN dAO B=EPO dA dKL=CA AJ RQA dA beJeBE?EAN 
dA H= u 9BUC;D9; v (1. *A 0#12#, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : bEAJRAJQA à H= {LNEIA | =QT =RAQT AP à H= 
LNK?edQNA dA ?HeIAJ?A v, EF.9?J., LL. 127 O.) dAO =QPKNEPeO dA LKQNOQEPA (Cf. (.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : 
HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., L. 131). 
1824 #J ?KILHeIAJP dQ NAJBKN?AIAJP dQ ?EbH=CA dAO ?KJPNmHAO =JPEdKL=CA : Cf. !+A (2015), =NP. 5.4 
u .H=JEBE?=PEKJ dA H= NeL=NPEPEKJ dAO ?KJPNmHAO v, LP. 1 à 3 ; 1'!# (2015), =NP. 4.0 u .H=JEBE?=PEKJ dA ?KJPNmHAO 
ABBE?=?AO v ; "8?:., =NP. 4.1 u -bFA?PEB v ; "K?QIAJP=PEKJ PA?DJEMQA LKQN HAO =J=HUOAO OLe?EBEMQAO L=N OLKNP, Jq 
"22014A11, EF.9?J. (4. 0=LLKNP A,, Jq 2441, EF.9?J., LL. 22-23). z 1QN HA LH=J EJPANJA AJ 2013, HAO OeJ=PAQNO 
BN=Jd=EO LNe?KJEO=EAJP à H= BKEO : u (w) B7 9HU7J?ED :kKD 9EHH;IFED:7DJ 7DJ?:EF7g; ?DJ;HHUg?ED7B ; (w) 
BkUJ78B?II;C;DJ :kKD; 7D7BOI; :;I H?IGK;I F7H IFEHJ ; (w) Bk7CUB?EH7J?ED :K H;DI;?gD;C;DJ ; (w) B7 gUDUH7B?I7J?ED 
:K F7II;FEHJ 8?EBEg?GK; v 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 151-152). #P H’AJOAIbHA dA ?AO 
LNe?KJEO=PEKJO BQNAJP LAPEP à LAPEP OQEREAO d’ABBAP (Cf. "eHEbeN=PEKJ, A$*", dQ 4 FQEJ 2014, Jq 2014-58, .KNP=JP 
=LLNKb=PEKJ dAO ?KJRAJPEKJO LNEOAO AJ =LLHE?=PEKJ dQ '' dA H’=NPE?HA *. 232-5 dQ ?KdA dQ OLKNP 9'JOPEPQPEKJ dAO 
?KNNAOLKJd=JPO EJPANNeCEKJ=QT =JPEdKL=CA: ; 0=LLKNP =JJ. d’=?P., A$*", 2015, EF.9?J., L. 96 ;  . 
*A,!#120#+#0#, u *’=?PQ=HEPe dA H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, ?D A?PAO dQ 15fIA ?KHHKMQA 
J=PEKJ=H dA HQPPA AP dA LNeRAJPEKJ dQ dKL=CA, !,-1$, .=NEO, 20-21 I=NO 2015, L. 22 ; *. 4A*A"'#, u *’=?PQ=HEPe 
dA H’ACAJ?A v, ?D A?PAO dQ 16fIA ?KHHKMQA J=PEKJ=H dA HQPPA AP dA LNeRAJPEKJ dQ dKL=CA, !,-1$, .=NEO, 15-16 =RNEH 
2016, L. 21 90A?NQPAIAJP d’QJ u ?DL;IJ?g7J;KH v =Q OAEJ dA H’A$*" dKJP H= IEOOEKJ eP=EP JKP=IIAJP dA LNK?edAN 
à H’eP=bHEOOAIAJP d’QJ dK?QIAJP PA?DJEMQA OQN H’=J=HUOA dAO NEOMQAO L=N OLKNP =LLHE?=bHA AJ dNKEP EJPANJA: ; "e?NAP 
Jq 2013-557 dQ 26 FQEJ 2013 NAH=PEB à H= ?KKLeN=PEKJ EJPANIEJEOPeNEAHHA AP =QT e?D=JCAO dA NAJOAECJAIAJPO AJ 
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=Q IKIAJP dA H= dANJEfNA NeREOEKJ dAO PATPAO PN=JOJ=PEKJ=QT =JPEdKL=CA1825, R= LANIAPPNA dA HAO 

?KJBKJdNA à H= OQEPA d’u ;DGKWJ;I v1826 dKJP HA ?EbH=CA dKEP gPNA AJ?KQN=Ce1827. 

 
!’AOP H’QJ dAO KbFA?PEBO LKQNOQEREO1828 L=N HAO dEOLKOEPEKJO dQ !+A MQE EILKOAJP1829 dA 

O=J?PEKJJAN u B;I fEKHD?II;KHI ;J (w) JH7f?GK7DJI v1830 dA LNKdQEPO EJPANdEPO dAOPEJeAO Je=JIKEJO 

à PEPNA LNEJ?EL=H à u J7H?H (w) B;I IEKH9;I :k7FFHEL?I?EDD;C;DJ v AJ LNKdQEPO EJPANdEPO1831 LKQN 

eN=dEMQAN HA dKL=CA1832. 

 

                                                
I=PEfNA dA HQPPA ?KJPNA HA PN=BE? dA OQbOP=J?AO KQ IePDKdAO dKL=JPAO, J(, 28 FQEJ 2013, L. 10736, =NP. 1 ; *. Jq 
2016-1528, FHU9., =NP. 3 ; !. OLKNP, =NP. *. 230-3 1q AP 2q 9CeJeN=HEO=PEKJ dQ dEOLKOEPEB dQ LNKBEH bEKHKCEMQA dA H’=PDHfPA 
AJ dNKEP EJPANJA: . 
1825 Cf. !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v ; "8?:., =NP. 20.7 u 0mHAO AP NAOLKJO=bEHEPeO dA H’A+A v, LP. 
10 91QN HA LKQRKEN d’AJMQgPA u =QPKJKIA v dA H’A+A: ; AP 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO ?KJPNmHAO AP HAO AJMQgPAO 
(1'!# 2015), A+A, 20 BeRNEAN 2014, EF.9?J. 9"KJP H’EJPEPQHe AOP IKdEBEe =BEJ d’U EJPeCNAN HAO AJMQgPAO =JPEdKL=CA:. 
1826 !. 0##"'#, u *APPNA d’KLEJEKJ dQ LNeOEdAJP dA H’A+A : H’eP=Q OA NAOOANNA OQN HAO PNE?DAQNO v, EF.9?J. ; 0=LLKNP 
A,, Jq 2441, EF.9?J., L. 6.  
1827 3J PAH ?EbH=CA Je?AOOEPA QJ e?D=JCA Ne?ELNKMQA d’EJBKNI=PEKJO =JPEdKL=CA AJPNA HAO =QPKNEPeO ?KILePAJPAO 
P=JP OQN HA LH=J PN=JOJ=PEKJ=H (Cf. LKQN H’A+A : !+A (2015), =NP. 20. 7 u 0mHAO AP NAOLKJO=bEHEPeO dA H’A+A v. z 
4. !. OLKNP, =NP. *. 232-5 ' =H. 1), EJPANJ=PEKJ=H (Cf. !. OLKNP, =NP. *. 232-20-1 9!KKLeN=PEKJ AJPNA -NC=JEO=PEKJO 
J=PEKJ=HAO =JPEdKL=CA (-,A"). - 4. 4. +-*&-, (.- . %3'**-2, u *= HKE REO=JP à NAJBKN?AN H'ePDEMQA dQ OLKNP AP 
HAO dNKEPO dAO OLKNPEBO v, EF.9?J., L. 1137: ; "8?:., =NP. *. 232-10-1 9!KKLeN=PEKJ AJPNA BedeN=PEKJO OLKNPERAO 
EJPANJ=PEKJ=HAO KQ J=PEKJ=HAO AP KNC=JEO=PAQNO dA ?KILePEKJO OLKNPERAO =RA? H’=QPKNEPe FQdE?E=ENA:. z 4. !. 2&'**, 
u *’e?D=JCA d’EJBKNI=PEKJ à H’e?DAHHA EJPANJ=PEKJ=HA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA : QJ deBE 
EJOQNIKJP=bHA ? v, EJ C?J?KI, ABJ?KI, FEHJ?KI - &UB7Dg;I ;D BkhEDD;KH :; D;D?I (IM7B:, A. 0'%-88', ". 
1.03+-,2, &. 7A,, (OKQO H= dEN.), ed.  aHA : &AHbEJC & *E?DPAJD=DJ, ?KHH. ,AQ?DaPAHKEOA, 2012, L. 615), KQ 
J=PEKJ=H (Cf. !. OLKNP, =NP. *. 232-20 ; "8?:., =NP. *. 232-10-2 91 9!KKLeN=PEKJ AJPNA BedeN=PEKJO OLKNPERAO J=PEKJ=HAO 
AP A$*":).  EAJ MQ’AJ?KQN=Ce L=N H’A+A (Cf. A+A, u "AO ATLANPO AJ NAJOAECJAIAJP OKQHECJAJP H’EILKNP=J?A dA 
H= HeCEOH=PEKJ AP dQ L=NP=CA d’EJBKNI=PEKJO v, ,KQRAHHAO, 7 BeRNEAN 2013). z 4.  !+A (2015), =NP. 5 u !KJPNmHAO AP 
AJMQgPAO v ; A+A, *ECJAO dENA?PNE?A z !KKLeN=PEKJ EJPANJ=PEKJ=HA d’-,A", 1AN F=JREAN 2014, FHU9. ; Cf. A+A, 
*ECJAO dENA?PNE?A z *= ?KHHA?PA d’EJBKNI=PEKJ AP HA L=NP=CA dA NAJOAECJAIAJP, 4ANOEKJ 1.0, 29 K?PKbNA 2015, FHU9.), 
?A L=NP=CA dA NAJOAECJAIAJP L=N=iP deBE?EAJP à H’DAQNA =?PQAHHA (4. OQN HA LH=J EJPANJ=PEKJ=H : A+A, u "AO ATLANPO 
AJ NAJOAECJAIAJP OKQHECJAJP H’EILKNP=J?A dA H= HeCEOH=PEKJ AP dQ L=NP=CA d’EJBKNI=PEKJO v, EF.9?J. ; KQ OQN HA LH=J 
AQNKLeAJ : %NKQLA dA OQERE dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA dQ !KJOAEH dA H’#QNKLA, 0A?KII=Jd=PEKJ OQN HA 
L=NP=CA d’EJBKNI=PEKJO AJPNA KNC=JEOIAO LQbHE?O AP KNC=JEO=PEKJO =JPEdKL=CA d=JO H= HQPPA ?KJPNA HA dKL=CA, dK?. 
0A? (2016) 1, 4 I=E 2016 ; AP OQN HA LH=J J=PEKJ=H : 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, 
EF.9?J., LL. 550-551 ; 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 199-215). 
1828 Cf. !. 0##"'#, u *APPNA d’KLEJEKJ dQ LNeOEdAJP dA H’A+A : H’eP=Q OA NAOOANNA OQN HAO PNE?DAQNO v, EF.9?J. ; AP 
A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, FHU9., L. 1. 
1829 Cf. !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 6 u .KOOAOOEKJ d’QJA OQbOP=J?A KQ IePDKdA 
EJPANdEPA v (.NKDEb=JP H= u FEII;II?ED v L=N QJ u OLKNPEB v (.P. 2.6.1) KQ u KD C;C8H; :9A: 9OKJ: F;HIEDD;B 
:k;D97:H;C;DJ v (.P. 2.6.2) dA u :; JEKJ; IK8IJ7D9; ?DJ;H:?J; EK CUJhE:; ?DJ;H:?J; v) ; "8?:., LP. 7 u 2N=BE? KQ 
PAJP=PERA dA PN=BE? d’QJA OQbOP=J?A KQ IePDKdA EJPANdEPA v ; "8?:., LP. 8 u AdIEJEOPN=PEKJ KQ PAJP=PERA 
d’=dIEJEOPN=PEKJ à QJ OLKNPEB AJ ?KILePEPEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA, KQ 
=dIEJEOPN=PEKJ KQ PAJP=PERA d’=dIEJEOPN=PEKJ à QJ OLKNPEB DKNO ?KILePEPEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA 
IePDKdA EJPANdEPA d=JO HA ?=dNA dA ?KJPNmHAO DKNO ?KILePEPEKJ v ; "8?:., LP. 9 u !KILHE?EPe v. 
1830 A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, FHU9., L. 1. 
1831 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 89, KQ à u H;D:H; FBKI :?ff?9?B; Bk799VI 7KN FHE:K?JI 9dKL=JPO: 
: 9;KN-9? :;L9AJ=JP: 7BEHI FBKI 9h;HI, FBKI 9ECFB?GKUI R 79h;C?D;H v ("8?:.). 
1832 4. AJ?KNA : A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, FHU9., LL. 1 O. ; !. 0##"'#, u *APPNA 
d’KLEJEKJ dQ LNeOEdAJP dA H’A+A : H’eP=Q OA NAOOANNA OQN HAO PNE?DAQNO v, EF.9?J. 
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247. !AO dEOLKOEPEKJO OKJP NALNEOAO AJ dNKEP EJPANJA =Q OAEJ dA H’=NPE?HA *. 232-10 dQ !KdA dQ 

OLKNP LNKDEb=JP AJ LNAIEAN HEAQ HA B=EP LKQN u (w) JEKJ; F;HIEDD; v1833 dA u 9L:H;I9H?H;, 

7:C?D?IJH;H, 7FFB?GK;H, 9U:;H EK EffH?H 7KN IFEHJ?fI (w) KD; EK FBKI?;KHI IK8IJ7D9;I EK 

CUJhE:;I (w) 9EJPANdEPAO:, :; f79?B?J;H B;KH KJ?B?I7J?ED EK :'?D9?J;H R B;KH KI7g; v1834. 'H EJPANdEP 

AJ OA?KJd HEAQ à MQE?KJMQA dA u 9L:HE:K?H;, f78H?GK;H, ?CFEHJ;H, ;NFEHJ;H, JH7DIFEHJ;H, :UJ;D?H 

EK 79GKUH?H (w) 9?AO dANJEfNAO: 7KN f?DI :'KI7g; F7H KD IFEHJ?f v1835.  

 
1=J?PEKJJeO dEO?ELHEJ=ENAIAJP1836 AJ dNKEP EJPANJA, ?AO B=EPO OKJP OQNPKQP NeLNEIeO OQN HA 

LH=J LeJ=H L=N H’=NPE?HA *. 232-26 '' dQ IgIA !KdA.  

 
248. .NKDEb=JP HA u JH7f?9 :; FHE:K?JI :EF7DJI :7DI IED ;DI;C8B; v KQ =Q OAJO H=NCA, ?AO 

PATPAO ?KJOPEPQAJP u B7 C;IKH; 9;DJH7B; :K :?IFEI?J?f 9BN=Jd=EO: :; HUFH;II?ED FUD7B; :K 

:EF7g; v1837. 

 
'HO AJREO=CAJP1838 H= NeLNAOOEKJ P=JP dQ deHEP dA LKQNRKUAQNO MQA dA PN=BE? (A) dA 

OQbOP=J?AO KQ IePDKdAO dKL=JPAO1839, MQE OKJP ?KJOP=PeO AP O=J?PEKJJeO d=JO dAO ?KJdEPEKJO 

EdAJPEMQAO (B).  

A - L( 8B68,99054 96Bc0(2, d,9 dB20:9 d, 65u8v5y,u89 ,: :8(-0c d, 685du0:9 d56(4:9 
 
249. *AO u if79?B?J7J;KHIj :K :EF7g; v1840 OA OEPQAJP P=JP d=JO H’u ;DJEKH7g; v1841 dAO 

                                                
1833 *’=NPE?HA 2 dA H= HKE dQ 3 FQEHHAP 2008 (.NKFAP dA HKE Jq 773, FHU9., L. 5 ; 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 22) 
AOP RAJQA LNe?EOAN HAO dEOLKOEPEKJO =JPeNEAQNAO, AJ EJdEMQ=JP MQA u B;I ?DJ;H:?9J?EDI 9BKNIQHeAO =Q OAEJ dQ JKQRAH: 
(w) 7HJ?9B; %. 232-10 9dQ !KdA dQ OLKNP: D; I9AN=EAJP: FBKI :Uf?D?;I ?D 78IJH79JE v L=N H’QPEHEO=PEKJ dAO PANIAO u i?B 
;IJ ?DJ;H:?J :; fj (w), C7?I ;NFH;IIUC;DJ 9ECC; Ik?CFEI7DJ iR JEKJ; F;HIEDD;j v (0=LLKNP A,, Jq 818, FHU9., 
LL. 44-45). !AO IKdEBE?=PEKJO Ned=?PEKJJAHHAO =R=EAJP LKQN bQP dA u B;L;H :kUL;DJK;BB;I 7C8?gKZJUI IKH BkUJ;D:K; 
:K 9h7CF :k7FFB?97J?ED v dQ PATPA AJ MQAOPEKJ ("8?:., L. 45). #HHAO OECJEBE=EAJP MQ’EH u Ik7FFB?GK;9N=EP: B; 97I 
U9hU7DJ, O 9ECFH?I 7KN IFEHJ?fI (w), ;D 97I :; F7HJ?9?F7J?ED, :kKD; C7D?VH; EK :kKD; 7KJH;, R KD JH7f?9 FHEf?J7DJ 
R :k7KJH;I IFEHJ?fI v ("8?:.).  
1834 !. OLKNP, =NP. *. 232-10 1q. 
1835 "8?:., 2q. 
1836 4. OQN H= JKQRAHHA O=J?PEKJ =QPKJKIA dA H= ?KILHE?EPe AJ I=PEfNA dEO?ELHEJ=ENA, JKPEKJ L=N =EHHAQNO deBEJEA =Q 
OAEJ dQ !KdA dQ OLKNP : !. OLKNP, =NP. *. 232-21 =H. 1 9!KILHE?EPe dA REKH=PEKJ dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP 
NeLNEI=JP HA dKL=CA AP NAHAR=JP dA H= ?KILePAJ?A dEO?ELHEJ=ENA dA LNEJ?ELA dAO BedeN=PEKJO OLKNPERAO: AP *. 232-22 
=H. 1, 5q 9!KILHE?EPe dA REKH=PEKJ dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP NeLNEI=JP HA dKL=CA AP NAHAR=JP dA H= 
?KILePAJ?A dEO?ELHEJ=ENA dA H’A$*" à PEPNA OQbOEdE=ENA: ; "8?:., =NP. *. 230-5, ?Nee L=N -Nd. Jq 2015-1207, FHU9., 
=NP. 5 9"eBEJEPEKJ dA H= ?KILHE?EPe:. z 4. AJOQEPA OQN H= deBEJEPEKJ Ne?AJPA dA H= PAJP=PERA d=JO ?A IgIA PATPA : !. 
OLKNP, =NP. *. 230-6, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 5. 
1837 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 196. 
1838 4. *. .A-*', A. "-,A2', -h; IKFFBO Ef :EF?Dg FHE:K9JI 7D: Jh; FEJ;DJ?7B Ef 9H?C?D7B B7M ;DfEH9;C;DJ ?D 
7DJ?-:EF?Dg : 7D ;N7C?D7J?ED Ef "J7BOkI ;NF;H?;D9; - EN;9KJ?L; ,KCC7HO, (=JQ=NU 30, 2013. 
1839 4. OQN ?APPA dEOPEJ?PEKJ AJPNA LKQNRKUAQNO AP PN=BEMQ=JPO dA LNKdQEPO dKL=JPO : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, 
Jq 782, EF.9?J., LL. 69-72. 
1840 A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, FHU9., L. 1. 
1841 +. .#*2'#0, u *= NAOLKJO=bEHEPe dA H’AJPKQN=CA dQ OLKNPEB d=JO H= HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 15. 
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OLKNPEBO1842 MQA d=JO dAO NeOA=QT dA u 9H?C?D7B?JU EHg7D?IU; v1843 MQE HQE OKJP PKP=HAIAJP 

ePN=JCANO. 

 
!APPA dE?DKPKIEA AOP NALNEOA L=N HA !KdA dQ OLKNP MQE dEOPEJCQA HA deHEP dA 

u LKQNRKUAQNO v1844 dA LNKdQEPO dKL=JPO (1), LANIAPP=JP dA NeLNEIAN HAO u 79J;I ?DJ;H:?JI (w) 

HU7B?IUI :?H;9J;C;DJ 7K FHEf?J :kKD IFEHJ?f v1845, dA H’EJBN=?PEKJ dA u PN=BE? v1846 dA ?AO LNKdQEPO 

(2), NAH=PERA =QT u 79J;I HU7B?IUI ;D 7CEDJ v1847 L=N dAO LANOKJJAO MQE LKQNNKJP J’gPNA F=I=EO AJ 

?KJP=?P =RA? HAO =PDHfPAO. 

1 - L, dB20: d, 65u8v5y,u89 d, 685du0:9 d56(4:9 
 

250. *AO =CEOOAIAJPO dAO LANOKJJAO MQE REAJJAJP AJ?KQN=CAN HA NA?KQNO =Q dKL=CA OKJP 

NeLNEIeO dA HKJCQA d=PA1848 OQN HA BKJdAIAJP dQ deHEP dA LKQNRKUAQNO dA LNKdQEPO dKL=JPO dKJP 

H’eHeIAJP I=PeNEAH (() BoP LNKCNAOOERAIAJP AJNE?DE AP LNe?EOe =HKNO MQA HAO ?KJPKQNO dA OKJ 

eHeIAJP IKN=H ()) KQ EJPAJPEKJJAH OKJP =EOeIAJP dePANIEJ=bHAO.  

( - L’B2B3,4: 3(:B80,2 du dB20: d, 65u8v5y,u89 d, 685du0:9 d56(4:9 
 
251. *AO dEOLKOEPEKJO dQ !KdA dQ OLKNP NeLNEI=JP HAO LKQNRKUAQNO1849 ?KJ?ANJAJP 

OLe?EBEMQAIAJP HA LNK?DA AJPKQN=CA dQ OLKNPEB, CNKQLA d’EJdEREdQO EdAJPEBEe L=N HA !+A OKQO HA 

RK?=bHA u 9L:;HIEDD;B :k;D97:H;C;DJ :K IFEHJ?f v1850. 

 
#HHAO AJREO=CAJP H= NeLNAOOEKJ P=JP dA H= BKQNJEPQNA dA LNKdQEPO dKL=JPO MQA dA 

H’EJOPEC=PEKJ d=JO H= LNEOA dA PAHO LNKdQEPO, dAQT (2) CN=JdO PULAO dA ?KILKNPAIAJPO RAJ=JP L=N 

                                                
1842 4. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 70 (u B7 HUFEDI; FUD7B; 7K :EF7g; 7 UJU EH?;DJU; L;HI 
Bk;DJEKH7g; :K IFEHJ?f ;D J7DJ GK; FEKHLEO;KH :; FHE:K?JI :EF7DJI v). z Cf.  0=LLKNP A,, Jq 818, FHU9., LL. 14-
15 ; AP 17-18.  
1843 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 79. z 'H AOP MQAOPEKJ d=JO ?AO DULKPDfOAO dA u :EF7g; 
EHg7D?IU v (A+A, u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, FHU9., L. 3). 
1844 4. JKP=IIAJP : (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, ?D *=IU dNKEP dQ OLKNP, JJq 480-385 à 480-
440 ; !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., JJq 179-184, LL. 86-88 ; $. 
!A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., LL. 451-453. 
1845 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 181, L. 86. 
1846 4. JKP=IIAJP : 0=LLKNP A,, Jq 818, FHU9., LL. 25-26 AP AP 45-47 ; (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN 
HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, JC)  , 2008, ', 183 ; KQ 
+.  #,'**-3!&#, u !KIIAJP=ENA dA H= HKE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA 
LNKdQEPO dKL=JPO v, EF.9?J., L. 58. 
1847 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 181, L. 86. 
1848 Cf. *. Jq 65-412 dQ 1AN FQEJ 1965, FHU9., =NP. 2. 
1849 !. OLKNP, =NP. *. 232-10 1q. z .KQN HAO LAEJAO =LLHE?=bHAO : 9f. "8?:., =NP. *. 232-26 ''. 
1850 !+A (2015), AJJATA 1 u "eBEJEPEKJO v, AJOAIbHA ?KILNAJ=JP u 9P:EKJ ;DJH7YD;KH, IE?gD;KH, :?H;9J;KH 
IFEHJ?f, 7g;DJ, F;HIEDD;B :kUGK?F;, Eff?9?;B, F;HIEDD;B CU:?97B EK F7H7CU:?97B, F7H;DJ, EK JEKJ; 7KJH; F;HIEDD; 
GK? JH7L7?BB; 7L;9 KD IFEHJ?f F7HJ?9?F7DJ R :;I 9ECFUJ?J?EDI IFEHJ?L;I EK IkO FHUF7H7DJ EK GK? B; JH7?J; EK BK? 7FFEHJ; 
IED 7II?IJ7D9; v. 
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=EHHAQNO d’gPNA ?KILHePeO OQN HA LH=J OPNE?PAIAJP dEO?ELHEJ=ENA L=N H= O=J?PEKJ dEPA 

d’u 9=:IIE9?7J?ED ?DJ;H:?J; v 1851. 

 
252. *A ?KILKNPAIAJP dA BKQNJEPQNA dA OQbOP=J?AO LNKDEbeAO LKQN debQPAN AOP AJPAJdQ PNfO 

H=NCAIAJP, ?A u :EF7g; :k7KJHK? v1852 AJCHKb=JP AJ LNAIEAN HEAQ P=JP HAO =?PAO dA 

LNAO?NELPEKJO1853, =dIEJEOPN=PEKJ KQ =LLHE?=PEKJ1854 dA OQbOP=J?AO KQ IePDKdAO EJPANdEPAO 

EILHEMQ=JP OLe?EBEMQAIAJP HAO IedA?EJO1855.  

 
'H AOP Je=JIKEJO ?KILHATA d’AJC=CAN HAQN NAOLKJO=bEHEPe LeJ=HA OQN HA BKJdAIAJP dAO 

PATPAO LNKDEb=JP HA dKL=CA. !’AOP HA ?=O JKP=IIAJP AJ N=EOKJ dQ B=EP MQA HAO =PDHfPAO1856, à IKEJO 

LAQP-gPNA MQ’EHO JA LNeOAJPAJP H= MQ=HEPe dA u LNKBAOOEKJJAHO v1857, KJP dAO dEBBE?QHPeO à N=LLKNPAN 

                                                
1851 !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 10 ; AP A+A, *EOPA NAH=PERA à H’=OOK?E=PEKJ 
EJPANdEPA, 11 JKRAIbNA 2016. z Cf. LKQN H= NALNEOA AJ dNKEP EJPANJA dA ?AO dEOLKOEPEKJO : !. OLKNP, *. 232-9-1 (!Nee 
L=N -Nd. Jq 2015-1207, FHU9., =NP. 9) AP 0. 232-41-13 à 16. 
1852 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 179, L. 86. 
1853 *AO IedA?EJO OKJP ?KJ?ANJeO à QJ LNAIEAN ?DAB AJ ?KJOeMQAJ?A dQ MQ=OE-IKJKLKHA (%. 0# #!/, %7 
FH;I9H?FJ?ED CU:?97B;, PDfOA 2KQHKJ, 1997) MQE HAQN AOP ?KJBeNe d=JO H= LNAO?NELPEKJ dA u CU:?97C;DJI v (4. (. 
*A11#00# !A."#4'**#, u 1QbOP=J?AO ReJeJAQOAO. - +edE?=IAJPO KQ LNKdQEPO =OOEIEHeO v, J.-C%., %E?I 
FUD7B;I IFU9?7B;I, B=O?. 60) MQE ?KNNAOLKJdAJP LKQN JKIbNA d’AJPNA AQT à dAO LNKdQEPO dKL=JPO MQ’EH HAQN AOP HKEOEbHA 
OE Je?AOO=ENA dA deHERNAN OQN KNdKJJ=J?A (4. JKP=IIAJP : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, 
R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 181, LL. 86-87). 
1854 'HO EILHEMQAJP H= deIKJOPN=PEKJ dA u f7?J9O: C7JUH?;B9O: FHU9?I v ((.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA 
v, EF.9?J., Jq 480-415) MQE LKQN ?AO N=EOKJO OKJP u f79?B;I R 97H79JUH?I;H v ((.-!. &A**-3', AP %. (#A,,-2-
.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA dA H= HKE Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= 
LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à H'K??=OEKJ dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO 
OLKNPERAO) v, EF.9?J., L. 59). *A LNAIEAN ?KILKNPAIAJP REOe AOP u Bk79J; F7H B;GK;B KD; F;HIEDD; ?DJHE:K?J F7H KD 
CEO;D GK;B9EDGK;, KD; IK8IJ7D9; ?DJ;H:?J; :7DI BkEHg7D?IC; :kKD IFEHJ?f v ( . ]8"'0#)!A,, %7 HUFH;II?ED :K 
:EF7g; :7DI B; IFEHJ, EF.9?J., L. 170. z Cf. LKQN H’QJ dAO N=NAO ATAILHAO : !=OO. ?NEI., 10 I=NO 2015, &H. D., Jq 
14-81.595, ; BKBB. D?9J. F;HC. :H. IFEHJ, 2015, Jq 222, L. 11, KbO. .. 0-!'.-, ; C7h. :H. ,FEHJ, 2015, Jq 40, L. 
139, JKPA +. .#*2'#0 9&ULKPDfOA dA u F;HfKI?ED v dA LNKdQEPO EJPANdEPO:). "A OKJ ?mPe, H’=LLHE?=PEKJ R= OA 
u :Uf?D?9N: 9ECC; UJ7DJ iBk79J?ED :; C;JJH; KD; 9hEI; IKH KD; 7KJH; :; C7D?VH; GKk;BB; B7 H;9EKLH; EK O 7:hVH;j 
(w) 9AP: IKFFEI; KD; ?:U; :; FB797g; EK :; FEI; (...) v ("8?:., L. 172. - Cf. LKQN dA N=NAO ATAILHAO : !=OO. ?NEI., 
10 I=NO 2015, &H. D., Jq 14-81.595, EF.9?J. ; !=OO. ?NEI.,14 I=NO 2006, AIIE9?7J?ED FH7D9;  7BEF, Jq 05-87.791). 
1854 $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 452. 
1855 "8?:., Jq 181, L. 86 ; (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-400 AP Jq 480-430 ; $. 
!A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 451. z 4. =QOOE : (.  A02&É*É+7, u +edA?EJ dQ 
OLKNP AP IedA?EJ dQ PN=R=EH : H= bKJJA =NPE?QH=PEKJ v, JKH?IFEHJ Jq 150, 2015, L. 33). z 1QN H’=BB=ENA u .QANPK v : 9f. 
 . 1-3*É, *. *#120#*',, u 0eCQHAN HA dKL=CA ? *AO B=EHHAO dA H= CKQRANJ=J?A OLKNPERA. {*’=BB=ENA .QANPK| 
?KIIA EHHQOPN=PEKJ v, EF.9?J., L. 139 (4. 2A1, =BB. 2007/A/1368, 3!' ?/ +E?DAHA 1?=NLKJE & $!', OAJPAJ?A dQ 25 
I=NO 2008, LQbH. 'JPANJAP ; R;L. jKH. U9E. IFEHJ, 2008, L=J., Jq 89, L. 71, KbO. (.-.. "3 #7 ; R;L. 7H8., 2009, L. 
535, KbO. +. +A'1-,,#34#). 
1856 4. LKQN QJA PAJP=PERA EJBNQ?PQAQOA : !=OO. ?ER., 1fNA, 28 JKRAIbNA 2012, FEfEDEL, Jq 11-26.516, JKH?IFEHJ, 
2013, Jq 127, L. 8, JKPA $. *. ; D., 2013, L=J., L. 527, KbO. .. 0-!'.-,. 
1857 !=OO. ?NEI., 10 I=NO 2015, &H. D., Jq 14-81.595, EF.9?J. z 4. LKQNP=JP : !=OO. ?ER., 1fNA, 28 JKRAIbNA 2012, 
FEfEDEL, Jq 11-26.516, EF.9?J. 
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H= LNAQRA dA H’ATEOPAJ?A dA H’EJBKNI=PEKJ1858 =U=JP PN=EP à HAQN OP=PQP1859 dA u OLKNPEB v1860 =Q 

IedA?EJ REOEPe1861. 

 
!’AOP HA ?=O AJOQEPA =Q IKPEB dA H’=LLHE?=PEKJ dQ LNEJ?ELA dA u HEbANPe dA LNAO?NELPEKJ v1862 

dAO IedA?EJO MQE dAI=JdA MQA HAQN NAOLKJO=bEHEPe JA LQEOOA gPNA AJC=CeA MQ’=LNfO dAO 

u ;NF;HJ?I;9O: v =LLNKBKJdEAO1863 NAJd=JP EILKOOEbHA QJA =bOAJ?A dA ?KJJERAJ?A1864 AJPNA AQT 

AP QJ =PDHfPA1865. 

 
253. *= deBEJEPEKJ dA H= BKQNJEPQNA dA LNKdQEPO dKL=JPO EJ?HQP AJ OA?KJd HEAQ dAO =?PAO REO=JP 

LHQO L=NPE?QHEfNAIAJP HAO LD=NI=?EAJO1866.  

 
'HO OKJP LNKLNAO à H= ?AOOEKJ KQ KBBNA dA LNKdQEPO EJPANdEPO1867 L=N H= NeCHAIAJP=PEKJ 

=JPEdKL=CA u ;D :;hEHI :; JEKJ; FH;I9H?FJ?ED CU:?97B; v1868. 

 
254. !’AOP AJ?KNA H’EJOPEC=PEKJ MQE AOP LNKDEbeA L=N H= HeCEOH=PEKJ =JPEdKL=CA. #HHA LANIAPP=EP 

d’EJ?NEIEJAN dA B=dKJ u :?IJ?D9J; v1869 dAO =?PAO dA ?KILHE?EPe1870 d=JO HA OKQ?E dA u HUFH?C;H 

FBKI IULVH;C;DJ v1871 HAO LANOKJJAO u GK?, :; FHVI EK :; BE?D, f7LEH?I9=EAJP: B; :EF?Dg :;I 

                                                
1858 Cf. !. OLKNP, =NP. *. 232-2 =H. 1. 
1859 4. !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 181, L. 87 (ALNfO H= 
dEOL=NEPEKJ dA H’KbHEC=PEKJ d’EJBKNI=PEKJ LAO=JP OQN HAO IedA?EJO, u 9H’:;DI;C8B; :K 9EDJ;DJ?;KN H?IGK9=EP: :; I; 
fE97B?I;H v OQN ?APPA MQAOPEKJ). 
1860 Cf. !. OLKNP, =NP. *. 232-2 =H. 1 ; AP *. 230-3. 
1861 !AHQE-?E =QN= PKQPABKEO H= LKOOEbEHEPe dA dAI=JdAN H= NeL=N=PEKJ dQ LNeFQdE?A OQbE (u )HUjK:?9; 
:'?CFHUF7H7J?ED v : +. .#,,#A3, u *A deB=QP d'EJBKNI=PEKJ AJ IedA?EJA v, D., 1999, L. 46.) OQN HA LH=J ?EREH 
LKQN ?=QOA dA I=JMQAIAJP L=N QJ IedA?EJ à OKJ KbHEC=PEKJ CeJeN=HA d’EJBKNI=PEKJ (Cf. !1., =NP. *. 1111-2. - 4. 
$. A*2-+A#1, u *= NeL=N=PEKJ dQ deB=QP d'EJBKNI=PEKJ IedE?=HA : IeP=IKNLDKOA AP ABBAPO LANRANO v, JC)  , 
2013, L. 547) : 9f. !=OO. ?ER., 1fNA, 28 JKRAIbNA 2012, FEfEDEL, Jq 11-26.516, EF.9?J. 
1862 Cf. !11, =NP. *. 162-2 ; !1., =NP. 0. 4127-8 ; AP !KdA dA deKJPKHKCEA IedE?=HA, =NP. 8. - 'H ?KJOPEPQA QJ LNEJ?ELA 
CeJeN=H dQ dNKEP ?KJO=?Ne L=N H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA : 9f. !#, 18 BeRNEAN 1998, ,;9J?ED BE97B; :K 
)79?f?GK; ,K: :; B'EH:H; :;I CU:;9?DI, Jq 171851, %;8., L. 710, RFDA, 1999, L. 47, JKPA +. (-7A3. 
1863 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-400.  
1864 4. !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 181, L. 87 : u 9?:; Dk;IJ 
GK; I? B; CU:;9?D FH;I9H?J :;I IK8IJ7D9;I CU:?97C;DJ;KI;I :EF7DJ;I, 7FHVI 7LE?H UJU ?DfEHCU, ;J I7DI 7L;HJ?H B; 
IFEHJ?f :; B;KH ;ff;J EK ;D 9EDD?L;D9; 7L;9 9; :;HD?;H GK; I7 H;IFEDI78?B?JU FEKHH7 WJH; H;B;LU; IKH B; fED:;C;DJ 
:; Bk7HJ?9B; %. 232-26 :K CE:; :K IFEHJ v. 
1865 4. !=OO. ?NEI., 7 FQEJ 1990, %EH?7K ;J 7., Jq 89-81.287,  QHH. ?NEI., 1990, Jq 231 ; D., '0, 1990, L. 203 ; R,C, 
1991, L. 77, JKPA (.-.. "#*+A1 1A',2-&'*A'0#. z 4. =QOOE: !=OO. ?NEI., 10 I=NO 2015, &H. D., Jq 14-81.595, 
EF.9?J. 
1866 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-430 ; 0=LLKNP A,, Jq 1188, L. 18. 
1867 'H AOP MQAOPEKJ dA u HUFH?C;H B;I JH7f?9I :; iL;IJ?7?H;Ij v (0=LLKNP A,, Jq 1188, FHU9., L. 37) : ?f. !=OO. 
?NEI.,14 I=NO 2006, AIIE9?7J?ED FH7D9;  7BEF, Jq 05-87.791, EF.9?J.) z 4. =R=JP : 2. ?KNN. *=KJ, 26 JKRAIbNA 
1987, EJedEP (#P OAO OQEPAO : !A AIEAJO, 2 BeRNEAN 1989, EJedEP ; 2. ?KNN., 4=HAJ?EAJJAO, 24 K?PKbNA 1988, "Df. 
Fh7HC., 1988, L. 711 ; 2. ?KNN. .KEPEANO, 6 F=JREAN 1988, "Df. Fh7HC., 1988, L. 330, KbO. 4'A*A. 
1868 $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 452. 
1869 +.-(. +'+'A%#, %; FHE8BVC; :K :EF?Dg ;D :HE?J FUD7B 9ECF7HU, EF.9?J., L. 57.. 
1870 Cf. !. LeJ=H., =NP. 121-7. 
1871 +.-(. +'+'A%#, %; FHE8BVC; :K :EF?Dg ;D :HE?J FUD7B 9ECF7HU, EF.9?J., L. 60. 
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IFEHJ?fI v1872 =R=JP MQA HAQN NeLNAOOEKJ u 7KJEDEC; v1873 JA OKEP NAJdQA KbHEC=PKENA LKQN ?=QOA 

dA dEOL=NEPEKJ u :kKD f7?J FH?D9?F7B FKD?II78B; v1874.  

 
*A deHEP d’EJOPEC=PEKJ dEOPEJCQA HAO B=EPO d’EJ?EP=PEKJ AP dA B=?EHEP=PEKJ1875 à H’QO=CA dA 

LNKdQEPO dKL=JPO, ?KILKNPAIAJPO Je=JIKEJO dQNAIAJP dEBBeNAJ?E=bHAO1876. 

 
255. /QKE MQ’EH AJ OKEP, EH OQBBEN= =QT FQCAO O=EOEO dA REOAN HA ?=O e?De=JP HAO dAQT (2) 

?KILKNPAIAJPO1877 =Q IKIAJP dA O=J?PEKJJAN dAO LKQNRKUAQNO MQE d=JO H= MQ=OE-PKP=HEPe dAO 

DULKPDfOAO HA OANKJP LKQN dAO B=EPO d’EJ?EP=PEKJ à H’QO=CA dA LNKdQEPO dKL=JPO1878. 

 
.=N =EHHAQNO, EH ?KJREAJP =QFKQNd’DQE dA NAH=PEREOAN H’EILKNP=J?A dA ?AO dEOLKOEPEKJO 

dALQEO H’=dKLPEKJ dQ deHEP dA dePAJPEKJ dA LNKdQEPO dKL=JPO L=N QJ OLKNPEB1879 AP OQNPKQP 

H’EJOP=QN=PEKJ d’QJA EJBN=?PEKJ =QPKJKIA dA ?KILHE?EPe AJ I=PEfNA dA dKL=CA. 

 
256. 2KQP =QOOE ?KILHATA MQA H= deBEJEPEKJ dAO ?KILKNPAIAJPO dA LKQNRKUAQNO dA LNKdQEPO 

dKL=JPO AOP ?AHHA dA H’eHeIAJP IKN=H dA H’EJBN=?PEKJ AJ ?=QOA. 

 

                                                
1872 ..-(. "-**, u *= NeLNAOOEKJ dA H’QO=CA dAO OPEIQH=JPO à H’K??=OEKJ dAO ?KILePEPEKJO OLKNPERAO v, EF.9?J., L. 
1927.  
1873 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 184, L. 87. z 4. =QOOE : (.-
7. *A11A**#, ,FEHJ ;J :UB?DGK7D9;, EF.9?J., LL. 83-84.  
1874 (.-7. *A11A**#, u *A dKL=CA dAO OLKNPEBO : QJA JKQRAHHA HKE v, EF.9?J., L. 133. - #J ABBAP, u 9ECC; B7 I?CFB; 
9EDIECC7J?ED :; FHE:K?JI :EF7DJI Dk9eP=EP: (w) FBKI ;D IE? ?D9H?C?DU; 9"ALQEO H’=dKLPEKJ dA H= *. HKE Jq 89-432, 
FHU9.:, B7 9ECFB?9?JU D; FEKL7?J F7I BkWJH; v (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, 
EF.9?J., Jq 184, L. 87-88. - Cf. OQN H= PDeKNEA dA H’u AILNQJP dA ?NEIEJ=HEPe v : 1. $-30,'#0, u *A JKQRA=Q ?KdA 
LeJ=H AP HA dNKEP dA H= ?KILHE?EPe v, R,C, 1995, L. 475 ; $. "#1.-02#1, $. *# %3,#&#!, u .NeOAJP=PEKJ dAO 
dEOLKOEPEKJO dQ ,!. v, JC)  , 1992, ', 3615. 
1875 Cf. !. OLKNP, =NP. *. 232-10 1q; AP "8?:., =NP. *. 232-26 ''. 
1876 4. 0=LLKNP A,, Jq 818, EF.9?J., L. 44. 
1877 4. JKP=IIAJP : !=OO. ?NEI., 10 I=NO 2015, &H. D., Jq 14-81.595, EF.9?J. z 4. =QL=N=R=JP : 2%' *EHHA, 22 
de?AIbNA 2000, Jq 10417/00 71. - 4. AJ?KNA : !=OO. ?NEI., 22 I=NO 2011, &. &KIJ7Fh7 1., Jq 10-84.151 ; !A 
+KJPLAHHEAN, 18 BeRNEAN 2010, &. &KIJ7Fh7 -., Jq 09/01632, C7h. :H. ,FEHJ, 2010, Jq 21, JKPA #. 0A1!&#*. 
1878 *’EJ?NEIEJ=PEKJ OLe?EBEMQA dA u f79?B?J9=PEKJ: 9à: H= 9EDIECC7J?ED :; FHE:K?JI :EF7DJI FEKHH7?J 9AJ?KNA 
HeCEPEIAIAJP: WJH; B; fED:;C;DJ :; FEKHIK?J;I (w) R Bk;D9EDJH; :; :?H?g;7DJI :k7IIE9?7J?EDI IFEHJ?L;I EK :; 
IE9?UJUI EHg7D?I7JH?9;I :kKD ULVD;C;DJ, LE?H; R Bk;D9EDJH; :kKD IFEDIEH (w) R Bk?DIJ7H :; B7 FH7J?GK; C?I; ;D 
FB79; ;D C7J?VH; :; HUFH;II?ED :; JH7f?9 :; FHE:K?JI IJKFUf?7DJI (w) v ((.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA 
v, EF.9?J., Jq 480-435). z 4. !=OO. ?NEI., 13 de?AIbNA 2000, Jq 99-86.322 ;  QHH. ?NEI., Jq 379, L. 1166 ; D., 2001, 
'0, L. 832 ; R,C, 2001, L. 376, KbO. 7. +A7A3" ; DH. FUD., 2001, ?KII. Jq 60, KbO. +. 4#0-,. - 4. AJ?KNA : 
!=OO. ?NEI., 27 BeRNEAN 1997, Jq 95-82.750 ;  QHH. ?NEI., 1997, Jq 81, L. 264. 
1879 Cf. !. OLKNP, =NP. *. 232-26 ' ; ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= 
dePAJPEKJ L=N HA OLKNPEB AOP EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26 dQ !KdA dQ OLKNP, FHU9. z 1E u BkKI7g; 
IKFFEI9=EP: DU9;II7?H;C;DJ B7 :UJ;DJ?ED :; B7 C7H9h7D:?I; FHEh?8U; v ?KIIA ?AH= = LQ gPNA FQCe AJ I=PEfNA dA 
OPQLeBE=JPO, (!=OO. ?NEI., 16 I=E 1983, EJedEP.), ?APPA FQNEOLNQdAJ?A J’= deOKNI=EO LHQO ?KQNO O’=CEOO=JP dA B=EPO 
d’QO=CA EOKHeO (Cf. !. !=OO. ?NEI., Q)C, 16 OALPAIbNA 2014, &. ABh7II7D 1., Jq 14-90.036 ; D., 2014, L. 2054 ; 
D., =?P., 23 K?PKbNA 2014, KbO. 1. A,A,# ; D., 2014, L=J., L.  2423, KbO. %. 0-3(-3 "A  -3 É#, 2. %A0É). 
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) - L’B2B3,4: 358(2 du dB20: d, 65u8v5y,u89 d, 685du0:9 d56(4:9 
 
257. *= NeLNAOOEKJ dQ deHEP dA LKQNRKUAQNO1880 JA dAI=JdA F=I=EO1881 H= ?=N=?PeNEO=PEKJ d’QJ 

dKH OLe?E=H1882 I=EO H’=LLNKREOEKJJAIAJP KQ H’EJOPEC=PEKJ d’QJ OLKNPEB à H’QO=CA dA LNKdQEPO 

dKL=JPO AJ P=JP MQA ?KJdEPEKJ LNe=H=bHA à ?APPA EJBN=?PEKJ1883, =OOK?EeA =Q dKH CeJeN=H1884.  

 
!H=OOEMQAIAJP, u B7 jKH?IFHK:;D9; I; 9EDJ;DJ; :; F;K :; 9hEI;I v1885 dfO HKNO MQA u B7 

I;KB; 9EDIJ7J7J?ED :; B7 L?EB7J?ED ;D 9EDD7?II7D9; :; 97KI; :'KD; FH;I9H?FJ?ED BUg7B; EK 

HUgB;C;DJ7?H; ?CFB?GK;, :; B7 F7HJ :; IED 7KJ;KH, B'?DJ;DJ?ED 9EKF78B; ;N?gU; F7H B'7HJ. 121-3, 

7B?DU7 1;H, :K CE:; FUD7B v1886. 

 
258. #P H= I=PEfNA =JPEdKL=CA JA B=EP L=O AT?ALPEKJ à ?APPA NfCHA, u B7 LEBEDJU :; Bk7KJ;KH :; 

f7?JI v AJPN=JP d=JO HAO ?KILKNPAIAJPO dA LKQNRKUAQNO u :k;DfH;?D:H; B7 BE? (w) 9=JPEdKL=CA 

eP=JP: ;D FH?D9?F; :U:K?J; :;I f7?JI v1887. 

 
3JA LNeOKILPEKJ OEILHA LAO=JP OQN HAO LNeRAJQO AJ PKQPA DULKPDfOA1888, HAO LKQNRKUAQNO 

                                                
1880 Cf. !. OLKNP, =NP. *. 232-26 ''. 
1881 4. AJ ?A OAJO : !=OO. !NEI., 15 FQEJ 2011, &. B;HD7H: 1., Jq 10-83.491, EF.9?J. ; KQ !=OO. ?NEI., 22 I=NO 
2011, &. &KIJ7Fh7 1., Jq 10-84.151, EF.9?J. 
1882 4. AJ?KNA : #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ 
dKL=CA. - {C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317. 
1883 x H’EJOP=N eC=HAIAJP dA H= I=PEfNA dEO?ELHEJ=ENA, H= ?=N=?PeNEO=PEKJ dA ?A deHEP R= EILKOAN =Q LNe=H=bHA H= 
NeQJEKJ d’QJA dKQbHA ?KJdEPEKJ NAH=PERA P=JP =QT OQbOP=J?AO AP IePDKdAO ?KJ?ANJeAO L=N ?AO EJPANdEPO MQ’=Q 
?KJPATPA LNKLNAO à AJCAJdNAN dAO LKQNOQEPAO ?KJPNA ?AO deHEJMQ=JPO (4.  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ 
$N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, EF.9?J., LL. 44-47). - +=EO à H’EJRANOA, ?KJBKNIeIAJP =Q u LNEJ?ELA dA 
PANNEPKNE=HEPe dA H= HKE LeJ=HA v (Cf. !. LeJ=H, =NP. 113-2, =H. 1. - 4. JKP=IIAJP :  .  -3*-!, u 2ANNEPKNE=HEPe dA H= 
HKE LeJ=HA v, R,C, 1993, L. 539), LAQ EILKNPAN= AJ LNEJ?ELA H= J=PQNA dA H= ?KILePEPEKJ OLKNPERA, J=PEKJ=HA KQ 
EJPANJ=PEKJ=HA, =Q ?KQNO KQ AJ RQA dA H=MQAHHA HA deHEP dA LKQNRKUAQNO OAN=EP ?=N=?PeNEOe, à H= ?KJdEPEKJ MQ’AHHA OA 
OKEP deNKQHeA OQN HA OKH BN=Jd=EO.  
1884 4. !=OO. ?NEI., 10 I=NO 2015, &H. D., Jq 14-81.595, EF.9?J. 
1885 +.  #,'**-3!&#, u *= OQbFA?PEREO=PEKJ dA H'eHeIAJP IKN=H dA H'EJBN=?PEKJ. .H=EdKUAN LKQN QJA JKQRAHHA 
PDeKNEA dA H= ?QHL=bEHEPe v, R,C, 2005, L. 529. 
1886 Cf. JKP=IIAJP (BKNIQHA deOKNI=EO ?H=OOEMQA) : !=OO. ?NEI., 25 I=E 1994, Jq 93-85.158, EF.9?J. 
1887 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 183, L. 87. - !AH= OECJEBEA 
MQA u Bk?DJ;DJ?ED ;IJ FHUIKCU; 9h;P Bk7KJ;KH :; Bk79J; C7JUH?;B v ((. .',A2#*, u *= PDeKNEA LeJ=HA dA H'EJPAJPEKJ 
dAR=JP HAO O?EAJ?AO dA H'DKIIA v, ?D %'ULEBKJ?ED :K :HE?J 9H?C?D;B 9EDJ;CFEH7?D. R;9K;?B :'UJK:;I R B7 CUCE?H; 
:; J;7D %;8H;J, ed. .3$, 1968, L. 185) LQEOMQA u 9H:7 9EDD7?II7D9; :; B7 BE? ;IJ 9AHHA-IgIA: FHUIKCU; v ((. 
*#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 213). .=N RKEA dA ?KJOeMQAJ?A (!KIIA ?’AOP HA ?=O AJ I=PEfNA dA PN=BE? 
dA OPQLeBE=JPO : 9f. $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 668), u B7 C7JUH?7B?JU :;I f7?JI 
B7?II; IKFFEI;H B';N?IJ;D9; :'KD :EB gUDUH7B v (+.  #,'**-3!&#, u *= OQbFA?PEREO=PEKJ dA H'eHeIAJP IKN=H dA 
H'EJBN=?PEKJ. .H=EdKUAN LKQN QJA JKQRAHHA PDeKNEA dA H= ?QHL=bEHEPe v, EF.9?J., L. 529). 'H AOP =HKNO LKOOEbHA dA PN=EPAN 
=Q OQFAP dA H’EJBN=?PEKJ dA LKQNRKUAQNO, à H’EJOP=N dA H’AJOAIbHA dAO u ?DfH79J?EDI ?DJ;DJ?EDD;BB;I D';N?g;7DJ GK; 
B';N?IJ;D9; :'KD :EB gUDUH7B v, d’QJA u H;IFEDI78?B?JU 7FF7H79EOO=JP: (w) 9ECC; E8j;9J?L; v ("8?:.), RKENA dA H= 
MQ=HEBEAN d’u ?DfH79J?ED E8j;9J?L; v (#. "3.'!, u *= LNEOA EHHeC=HA d'EJPeNgPO KQ HA IeH=JCA dAO CAJNAO v, JC)  , Jq 
26, 22 FQEJ 2009, L. 44). 
1888 !AQT-?E OA PNKQR=JP AJ ?=L=?EPe dA BKQNJEN QJA u ;NFB?97J?ED (w) FB7KI?8B; v à HAQN =?PA : +.  #,'**-3!&#, 
u *= OQbFA?PEREO=PEKJ dA H'eHeIAJP IKN=H dA H'EJBN=?PEKJ. .H=EdKUAN LKQN QJA JKQRAHHA PDeKNEA dA H= ?QHL=bEHEPe v, 
EF.9?J., L. 529. 
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dA LNKdQEPO dKL=JPO MQE =NNERAN=EAJP à N=LLKNPAN H= LNAQRA d’u KD; DUgB?g;D9; EK (w) 

?CFHK:;D9; v1889 dA HAQN L=NP dARN=EAJP gPNA ATKJeNeO dA HAQN NAOLKJO=bEHEPe, 

259. 'HO =QNKJP PKQPABKEO H= HKQNdA ?D=NCA dA deIKJPNAN =RKEN ?KIIEO QJA u ;HH;KH :; 

:HE?J v1890 KQ u :; f7?J v1891. !AO DULKPDfOAO dARN=EAJP PKQPABKEO dAIAQNAN PNfO AT?ALPEKJJAHHAO 

AP HAQN ?D=IL d’=LLHE?=PEKJ ?=JPKJJe MQ=OE AT?HQOERAIAJP =QT OAQHO IedA?EJO AP LD=NI=?EAJO, 

à H’EJOP=N dQ dKI=EJA dQ PN=BE? dA LNKdQEPO dKL=JPO. 

2 - L( 8B68,99054 96Bc0-07u, du dB20: d, :8(-0c d, 685du0:9 d56(4:9 
 
260. 1QN QJ LH=J LQNAIAJP EJPANJA, H= NeLNAOOEKJ dQ PN=BE? u 7K I;DI B7Hg; v1892 dAR=EP 

u 9EC8B;H KD i L?:; jKH?:?GK;j v1893 AJ L=HHE=JP HAO ?=NAJ?AO dQ dEOLKOEPEB dA LKQNRKUAQNO MQE 

OAQH JA LANIAPP=EP L=O dA NeLNEIAN HAO u 79J;I HU7B?IUI ;D 7CEDJ v AP L=N OQEPA d :; FHE9U:;H 7KN 

F;HGK?I?J?EDI, I7?I?;I EK g7H:;I R LK;, EKJ?BI ?D:?IF;DI78B;I FEKH :UC7DJ;B;H :;I f?B?VH;I 

(w) v1894. 

 
*AO eHeIAJPO I=PeNEAHO (() AP IKN=QT ()) dA H’EJBN=?PEKJ dA PN=BE? dA LNKdQEPO dKL=JPO 

AJREO=CeA à H’=NPE?HA *. 232-10 2q dQ !KdA dQ OLKNP1895 OANKJP ?H=OOEMQAIAJP dEOPEJCQeO. 

( - L’B2B3,4: 3(:B80,2 d, 2’04-8(c:054 d, :8(-0c d, 685du0:9 d56(4:9  
 
261. *A deHEP dA PN=BE? dA LNKdQEPO dKL=JPO MQE LNKDEbA L=O IKEJO dA u I;FJ 97: EFUH7J?EDI 

:?IJ?D9J;I v1896 = LKQN LNEJ?EL=H IeNEPA dA NAJdNA LKOOEbHA H= u 9ED:7CD9=PEKJ: 9dA: Bk;DI;C8B; 

                                                
1889 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, H;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 183, L. 87. 
1890 (. *#0-7, DHE?J )UD7B gUDUH7B, 3fIA ed., *%"(, ?KHH. +=JQAHO, 2010, L. 305, ?APPA dANJEfNA eP=JP deBEJEA 
?KIIA u KD; CU9EDD7?II7D9; :;I HVgB;I 7FFB?978B;. ED B;I ?gDEH7DJ, Bk7KJ;KH 9ECC;J KD 79J; HUFHUh;DI?8B; GKk?B 
9HE?J WJH; B?9?J; v (#HHA LAQP gPNA NAPAJQA =Q PEPNA dAO ?=QOAO d’u ;N9BK9OEKJ: v dA H’ u ?CFKJ78?B?JU v ("8?:., L. 289 KQ 
d’ u ?HH;IFEDI78?B?JU FUD7B; v ". 4'0'-2- A00'A*, u #NNAQN OQN HA dNKEP v, RUF. :H. FUD ;J FHE9. FUD., Jq 10)). - 
u 9*:k;HH;KH :; :HE?J H;FEI; IKH B; FEIJKB7J GK; B'7KJ;KH :; B';HH;KH I';IJ H;D:K 9EKF78B; :; DUgB?g;D9; ;D D; 
I'?DfEHC7DJ F7I :; B7 BUg?J?C?JU :; 9; GK'?B FHEj;J7?J v ("8?:., Jq 25). !’AOP H= N=EOKJ LKQN H=MQAHHA ?APPA dANJEfNA 
J’AOP MQA PNfO u ;N9;FJ?EDD;BB;9IAJP: v NA?KJJQA ( .  -3*-!, u #NNAQN dA dNKEP EJREJ?EbHA : REKH=PEKJ dA dKIE?EHA 
HKNO d'QJA LNK?edQNA dA dERKN?A v, R,C, 1996, L. 646)). 
1891 "8?:., ?APPA dANJEfNA u FEHJ9=JP: DED F7I IKH KD; HVgB; :; :HE?J C7?I IKH B7 C7JUH?7B?JU :; Bk?DfH79J?ED. ABEHI 
GK; 9;BK? GK? 9ECC;J KD; ;HH;KH :; :HE?J ?gDEH; GK; 9; GKk?B f7?J ;IJ ?DJ;H:?J, 9;BK? GK? 9ECC;J KD; ;HH;KH :; f7?J 
9HE?J GK; Bk79J; GKk?B 799ECFB?J Dk;DJH; F7I :7DI 9;KN GK? IEDJ ?D9H?C?DUI (w) v (#HHA LAQP gPNA NAPAJQA =Q PEPNA dAO 
?=QOAO dAO u 97KI;9O: :; DED-9KBF78?B?JU v ("8?:., L. 306)). - *’ANNAQN dA B=EP J’AOP CeJeN=HAIAJP L=O NA?KJJQA d=JO 
HAO DULKPDfOAO d’EILNQdAJ?A KQ JeCHECAJ?A ?=N ?AO B=EPO OANKJP HA LHQO OKQRAJP ?KJOPEPQPEBO d’ANNAQNO dEPAO 
u ?D:?ffUH;DJ;9O: v (". 4'0'-2- A00'A*, u #NNAQN OQN HA dNKEP v, EF.9?J., Jq 19, à O=RKEN MQ=Jd u ;BB;9O: FEHJ;9JP: 
IKH KD UBUC;DJ I;9ED:7?H; EK 799;IIE?H; :; B'?DfH79J?ED v). 
1892 0=LLKNP A,, Jq 818, FHU9., L. 46. 
1893 "8?:., L. 45, MQE eP=EP HEe à u Bk?DIKff?I7D9; :;I ?DIJHKC;DJI jKH?:?GK;I FEKL7DJ WJH; CE8?B?IUI FEKH BKJJ;H 9EDJH; 
9;I JH7f?9I v ("8?:.). 
1894 0=LLKNP A,, Jq 773, FHU9., L. 3. 
1895 !Nee L=N H= *. Jq 2008-650, FHU9., =NP. 2. 
1896 0=LLKNP A,, Jq 818, FHU9., L. 46. 
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:;I EFUH7J;KHI :; B7 9h7YD; :K :EF7g; v1897 OQN HA BKJdAIAJP dQ !KdA dQ OLKNP1898. 

 
#J LNAIEAN HEAQ, H= LNKdQ?PEKJ dA LNKdQEPO dKL=JPO MQE ?KJOPEPQA HA u FE?DJ :; :UF7HJ :; 

B7 9h7YD; (w) 7JJ;IJ9=EP: B7 LEBEDJU :K gEKL;HD;C;DJ :; f7LEH?I;H B7 BKJJ; 9EDJH; B; :EF7g; B; 

FBKI ;D 7CEDJ FEII?8B; v1899. 

 
#J dAQTEfIA HEAQ, u DEJ?ED (w) LE?I?D; v1900 dA H= LNe?edAJPA, H= B=bNE?=PEKJ dAOdEPO 

LNKdQEPO L=N=iP u I; H7FFEHJ;H :7L7DJ7g; 7KN FHE9U:UI v EJPANdEPO L=N H= HQPPA ?KJPNA HA 

dKL=CA1901. 

 
262. *AO KLeN=PEKJO d’EILKNP=PEKJ AP d’ATLKNP=PEKJ dA LNKdQEPO dKL=JPO OKJP AJ PNKEOEfIA HEAQ 

                                                
1897 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 13. 
1898 *’ATPAJOEKJ dQ ?D=IL d’=LLHE?=PEKJ dA H= HeCEOH=PEKJ =JPEdKL=CA =QT ?KILKNPAIAJPO dA PN=BEMQ=JPO = LQ gPNA 
?NEPEMQeA (Cf. (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO 
dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183) d=JO H= IAOQNA Kn EHO LKQR=EAJP HA LHQO OKQRAJP gPNA NeLNEIeO OQN HA 
BKJdAIAJP dQ !KdA LeJ=H, dA H= O=JPe LQbHEMQA KQ dAO dKQ=JAO (4. JKP=IIAJP : .NKFAP dA HKE Jq 773, FHU9., L. 3 ; 
0=LLKNP 1eJ=P, Jq 327, FHU9., L. 11 ; KQ 0=LLKNP A,, Jq 818, FHU9., L. 15. z 4. =QOOE : !EN?QH=ENA dQ IEJEOPfNA dA H= 
(QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO dEOLKOEPEKJO dA H'KNdKJJ=J?A Jq 2013-1183 dQ 19 de?. 2013 NAH=PERA à 
H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO NAH=PERAO =QT LNKdQEPO dA O=JPe AP à H'=d=LP=PEKJ dAO LNeNKC=PERAO 
dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO I=JMQAIAJPO, AP dAO PATPAO LNEO LKQN OKJ =LLHE?=PEKJ, B(&J, 
Jq 2014-12, 31 de?AIbNA 2014, ,-0 : (31"1430060!). 1’EH AOP RN=E MQA ?AO PATPAO JA LKQR=EAJP L=O O’=LLHEMQAN 
QJEMQAIAJP AJ LNeOAJ?A u :; FHE9U:UI :EF7DJI (w) EK :; FHE:K?JI GK? D'UJ7?;DJ D? :;I IJKFUf?7DJI, D? :;I 
CU:?97C;DJI, D? :;I IK8IJ7D9;I LUDUD;KI;I v ((.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO 
KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183), ?AO H=?QJAO dQ dEOLKOEPEB OLe?E=H dA 
NeLNAOOEKJ LeJ=HA dQ dKL=CA eP=EAJP Je=JIKEJO FQCeAO OQBBEO=IIAJP CN=RAO L=N HA HeCEOH=PAQN BN=Jd=EO LKQN FQOPEBEAN 
OKJ EJPANRAJPEKJ (!KJ?ANJ=JP HAO LNK?edeO dKL=JPO, EH AOP LNEJ?EL=HAIAJP MQAOPEKJ dA NeLNEIAN HA PN=BE? dA u 
:?IFEI?J?fI CU:?97KN v KQ u FE9h;I :; I7Dg v (0=LLKNP A,, Jq 818, FHU9., L. 15.) MQE OAN=EAJP dePAJQAO L=N QJ 
OKECJAQN =QT BEJO dA PN=JOBQOEKJ O=JCQEJA OQN QJ =PDHfPA (Cf. .NKFAP dA HKE Jq 773, FHU9., L. 3 ; KQ 0=LLKNP 1eJ=P, 
Jq 327, FHU9., L. 12). z .=NIE HAO OQbOP=J?AO dKJP HA PN=BE? J’AOP L=O NeLNEIe L=N d’=QPNAO PATPAO, EH AOP B=EP 
LNEJ?EL=HAIAJP NeBeNAJ?A =QT u IK8IJ7D9;I ;NFUH?C;DJ7B;I v (0=LLKNP A,, Jq 818, FHU9., L. 15) MQE JA OKJP L=O dAO 
OQbOP=J?AO ReJeJAQOAO). 
1899 0=LLKNP A,, Jq 818, FHU9., L. 46. - 4. AJ I=PEfNA dA OPQLeBE=JPO : -,3, !KJRAJPEKJ QJEMQA OQN HAO OPQLeBE=JPO 
dA 1961 PAHHA MQA IKdEBEeA L=N HA .NKPK?KHA dA 1972, ,AS 7KNG, 30 I=NO 1961, =NP. 1 u "eBEJEPEKJO v, LP. 1 P), AJ 
=LLHE?=PEKJ dQMQAH u 9H:; J;HC; iFHE:K9J?EDj :UI?gD; BkEFUH7J?ED GK? 9EDI?IJ; R H;9K;?BB?H BkEF?KC, B7 f;K?BB; :; 
9E97, B; 97DD78?I ;J B7 HUI?D; :; 97DD78?I :;I FB7DJ;I GK? B;I fEKHD?II;DJ v. 
1900 "8?:. z 4. AJ I=PEfNA dA OPQLeBE=JPO : $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., LL. 658-660. 
1901 "8?:. - 4. AJ I=PEfNA dA OPQLeBE=JPO : -,3, !KJRAJPEKJ QJEMQA OQN HAO OPQLeBE=JPO dA 1961 PAHHA MQA IKdEBEeA 
L=N HA .NKPK?KHA dA 1972, FHU9., =NP. 1 u "eBEJEPEKJO v, LP. 1 J) AJ =LLHE?=PEKJ dQMQAH u 9H:; J;HC; 
if78H?97J?EDj :UI?gD; JEKJ;I B;I EFUH7J?EDI, 7KJH;I GK; B7 FHE:K9J?ED, F;HC;JJ7DJ :kE8J;D?H :;I IJKFUf?7DJI ;J 
9ECFH;D: B7 FKH?f?97J?ED :; CWC; GK; B7 JH7DIfEHC7J?ED :; IJKFUf?7DJI ;D :k7KJH;I IJKFUf?7DJI v. z 'H AOP MQAOPEKJ 
L=N ATAILHA dQ u LKP bAHCA v AJ I=PEfNA dA dKL=CA (Cf. JKP=IIAJP : !=OO. ?NEI., 25 FQEJ 2003, )7JH?9A 1., Jq 02-
85.381 ; 2%' 0AEIO, 17 FQEJ 2002, R. D;Dh;P, Jq 02(!1092). 
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LNKDEbeAO =QT BEJO u :; BKJJ;H 9EDJH; B; JH7f?9 ?DJ;HD7J?ED7B v1902 dA ?AO dANJEANO1903, à H’EJOP=N dA 

?AHHAO LNKLNAO à HAQN PN=JOLKNP1904. 

 
1KJP NeLNEIeO AJ MQ=PNEfIA HEAQ HAO B=EPO d’=?MQEOEPEKJ dA LNKdQEPO dKL=JPO MQE 

O’=OOEIEHAJP =QT u EFUH7J?ED9O: :kiUC?II?EDj v ?KIIA u :; iHU9;FJ?EDj v dAO LNKdQEPO AJ 

MQAOPEKJ u F7H :kUL;DJK;BI ?DJ;HCU:?7?H;I :7DI KD; 9h7YD; :; JH7f?9 v1905. 

 
263. !’AOP AJ dANJEAN HEAQ HAQN dePAJPEKJ L=N u JEKJ; F;HIEDD; v1906 MQE AOP REOeA L=N H= 

LNKDEbEPEKJ dQ PN=BE? dA LNKdQEPO dKL=JPO, ?KILKNPAIAJP MQ’EH LKQNN= gPNA dEBBE?EHA dA dEOPEJCQAN 

HKNOMQ’QJ OLKNPEB AOP IEO AJ ?=QOA dA H’EJBN=?PEKJ dA dePAJPEKJ dA ?ANP=EJO LNKdQEPO dKL=JPO1907 

MQE HAO REOA u I;C8B;-J-?B v1908 OLe?EBEMQAIAJP1909, PKQP ?KIIA AOP ?KILHATA H= dePANIEJ=PEKJ 

dA H’eHeIAJP EJPAJPEKJJAH dA H= LNAIEfNA EJBN=?PEKJ ?EPeA1910.  

                                                
1902 "8?:. (4. JKP=IIAJP OQN H= dEIAJOEKJ EJPANJ=PEKJ=HA dA ?A PN=BE? : 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 
11 BeRNEAN 2015, EF.9?J., LL. 548-549 ; 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 91-97 ; AP 215-221 ; A+A, 
u AQ-dAHà dAO OLKNPEBO v, $N=J? (AQ, Jq 1/2007, EF.9?J. ; KQ .. %-0',, u *AO PN=BE?O dA LNKdQEPO dKL=JPO : MQAHO 
NeOA=QT AP MQAHHAO OQbOP=J?AO ? v, ?D $KJd=PEKJ 1LKNP 1=JPe, A?PAO dQ 7fIA ?KHHKMQA J=PEKJ=H dA HQPPA AP dA LNeRAJPEKJ 
dQ dKL=CA, !,-1$, .=NEO, 16-17 I=NO 2007, L. 65). - 4. AJ I=PEfNA dA OPQLeBE=JPO : -,3, !KJRAJPEKJ QJEMQA OQN 
HAO OPQLeBE=JPO dA 1961 PAHHA MQA IKdEBEeA L=N HA .NKPK?KHA dA 1972, FHU9., =NP. 1 u "eBEJEPEKJO v, LP. 1 I) AJ 
=LLHE?=PEKJ dQMQAH u 9H:;I J;HC;I i?CFEHJ7J?EDj ;J i;NFEHJ7J?EDj :UI?gD;DJ, 9h79KD 7L;9 IED I;DI F7HJ?9KB?;H, B; 
JH7DIFEHJ C7JUH?;B :; IJKFUf?7DJI :kKD QJ7J :7DI KD 7KJH; QJ7J EK :kKD J;HH?JE?H; :7DI KD 7KJH; J;HH?JE?H; :K CWC; 
QJ7J v. 
1903 Cf. !=OO. ?NEI., 24 JKRAIbNA 2015, )7JH?9; 1., Jq 15-83.349 ; BKBB. 9H?C., 2015, Jq 268, L. 515 ; D., =?P., 17 
de?AIbNA  2015, KbO. !. $-,2#'6 ; D., 2015, L. 2505 ; AJ FUD7B, 2016, L. 214, KbO. (.- . 2&'#007 ; JKH?IFEHJ, 
2016, Jq 166, L. 38, KbO. +. 4#0*7. - 4. eC=HAIAJP : !=OO. ?NEI., 6 JKRAIbNA 2013, )7JH?9; 1., Jq 12-87.130 ; 
BKBB. 9H?C., 2013, Jq 217 ; D., 2014 L. 1536, KbO. (. .0A"#* ; D., 2013, L. 2826, JKPA .. &#,,'-,-(A!/3#2 ; 
A( LeJ=H, 2014, L. 40, KbO. .. "A !-+ *#1 "A ,A74#1. 
1904 0=LLKNP A,, Jq 818, FHU9., L. 46. 
1905 "8?:. 
1906 Cf. !. OLKNP, =NP. *. 232-10. z 4. 0=LLKNP A,, Jq 818, FHU9., LL. 43 AP 45-46 ; 0=LLKNP 1eJ=P, Jq 327, FHU9., 
LL. 22 AP 24. 
1907 Cf. !. OLKNP, =NP. *. 232-26 ' 9AP ?8?:., =NP. *. 232-9 =H. 1, 2q: ; ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO 
OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N HA OLKNPEB AOP EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26 dQ !KdA 
dQ OLKNP, FHU9. 
1908 .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, 
EF.9?J., L. 23. 
1909 /Q=Jd bEAJ IgIA HA ?D=IL d’=LLHE?=PEKJ LANOKJJAH dA ?A deHEP OAN=EP HEIEPe =QT OLKNPEBO (4. AJ ?A OAJO : 
0=LLKNP A,, Jq 818, FHU9., L. 46), EH dARN=EP gPNA ?KILHATA dA dePANIEJAN OE H’QJ d’AJPNA AQT dePAJ=EP dAO LNKdQEPO 
dKL=JPO LKQN O= ?KJOKII=PEKJ LANOKJJAHHA AP/KQ AJ RQA d’AJ B=ENA LNKBEPAN d’=QPNAO =PDHfPAO (4. LKQN QJA 
LNKbHeI=PEMQA OEIEH=ENA AJ I=PEfNA dA OPQLeBE=JPO AJPNA HAO EJBN=?PEKJO d’QO=CA AP dA PN=BE?O dA ?AO OQbOP=J?AO : $. 
!A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 667). z *AO OLKNPEBO dARN=EAJP L=N =EHHAQNO QPEHEOAN 
H’=NCQIAJP dA H= ?KJOKII=PEKJ LANOKJJAHHA =BEJ dA beJeBE?EAN dAO LAEJAO NedQEPAO ?KIIA = LQ HA B=ENA d=JO QJA 
DULKPDfOA =OOAV LNK?DA H’AJPN=iJAQN d’QJA =PDHfPA JKPKENAIAJP ?KJJQA IEO AJ AT=IAJ dQ ?DAB d’EILKNP=PEKJ dA 
LNKdQEPO dKL=JPO d=JO HA bQP d’e?D=LLAN à PKQPA O=J?PEKJ OQN HA BKJdAIAJP dA H= HeCEOH=PEKJ =JPEdKL=CA PKQP AJ 
eREP=JP dAO LKQNOQEPAO ?KJPNA OKJ =PDHfPA (Cf. !=OO. ?NEI., 6 JKRAIbNA 2013, )7JH?9; 1., Jq 12-87.130, EF.9?J.). 
1910 *= LNKDEbEPEKJ dA H= dePAJPEKJ dA LNKdQEPO dKL=JPO L=N PKQPA LANOKJJA d=JO HA ?=dNA d’QJ PN=BE? = LQ gPNA 
=??QAEHHEA B=RKN=bHAIAJP =Q RQ d’QJA =BB=ENA (Cf. !=OO. ?NEI., 15 JKRAIbNA 2011, FU:UH7J?ED fH7DT7?I; 
:'7JhBUJ?IC;, Jq 11-80.570, EJedEP ; JKH?IFEHJ, 2012, Jq 117, L. 9, KbO. %. ".) MQE =R=EP ?KJdQEP à H= NAH=TA dA 
LANOKJJAO LKQNOQEREAO LKQN dAO B=EPO dA LKQNRKUAQNO OQN HA BKJdAIAJP dA HKE dA 1999 MQE JA LANIAPP=EP L=O dA 
NeLNEIAN ?A ?KILKNPAIAJP (Cf. %."., u "NKEP .eJ=H - "KL=CA - *QPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO : HAO 
=LLKNPO dA H= HKE v, JKH?IFEHJ Jq 117, 2012, L. 9). !’AOP AJ?KNA H’EILKOOEbEHEPe d=JO ?APPA IgIA AOLf?A d’AJPNAN AJ 
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) - L’B2B3,4: 358(2 d, 2’04-8(c:054 d, :8(-0c d, 685du0:9 d56(4:9 
 

264. *AO EJBN=?PEKJO dA PN=BE? dA LNKdQEPO dKL=JPO LNeOAJPAJP QJA PNELHA OEIEH=NEPe =RA? ?AHHAO 

dA LKQNRKUAQNO1911, HAO ?KILKNPAIAJPO MQ’AHHAO LNKDEbAJP J’AJCAJdN=JP ?KIIQJeIAJP dA 

NeLNAOOEKJ LeJ=HA MQA OKQO NeOANRA dA H= NeQJEKJ dA ?KJdEPEKJO LNe=H=bHAO1912 EdAJPEMQAO AJ 

H’=bOAJ?A dA B=EPO FQOPEBE?=PEBO1913 OE L=N =EHHAQNO QJ dKH CeJeN=H AOP ?=N=?PeNEOe1914. 

 
2KQPABKEO, OE ?APPA OA?KJdA EJBN=?PEKJ Je?AOOEPA OEILHAIAJP MQA HA dAOPEJ=P=ENA dAO 

LNKdQEPO dKL=JPO KQ OQFAP dA H’EJOPEC=PEKJ OKEP u KD IFEHJ?f v1915 =Q OAJO dQ !KdA dQ OLKNP, ?AHHA 

NAH=PERA à HAQN PN=BE? EILKOA OLe?EBEMQAIAJP MQA HA LNeRAJQ =EP =CEP u 7KN f?DI :kKI7g; v1916 L=N 

QJ =PDHfPA dA LNKdQEPO EJPANdEPO. 

 
265. !’AOP =HKNO H= MQAOPEKJ dA H’ATECAJ?A dA H= LNAQRA d’QJ dKH OLe?E=H dA H’EJBN=?PEKJ dA 

PN=BE? dA OQbOP=J?AO KQ IePDKdAO dKL=JPAO MQE OA PNKQRA LKOeA.  

 
*= LNKbHeI=PEMQA AOP H= OQER=JPA : OKEP HAO BKNIQHAO QPEHEOeAO LKQN ?AO dAQT (2) deHEPO OKJP 

eMQER=HAJPAO AP H= OAQHA ?=N=?PeNEO=PEKJ dQ dKH CeJeN=H OQBBEP1917, OKEP ?A J’AOP L=O HA ?=O AP H= 

                                                
NeLNAOOEKJ ?KJPNA AQT OQN HA BKJdAIAJP dAO PATPAO NeLNEI=JP HA PN=BE? dA OQbOP=J?AO ReJeJAQOAO MQE = ?KJdQEP HA 
CKQRANJAIAJP BN=Jd=EO = ePAJdNA ?APPA EJ?NEIEJ=PEKJ à PKQPA LANOKJJA AJ RQA (Cf. !1., =NP. *. 5432-1 ' 9"EOLKOEPEKJ 
=LLHE?=bHA =QT LNKBAOOEKJJAHO AJ RANPQ dA H’=NPE?HA *. 5132-8 dQ IgIA !KdA: ; "8?:., =NP. *. 5432-2 ' 9"EOLKOEPEKJ 
=LLHE?=bHA à u GK?9EDGK; v:) d’EJ?HQNA HAO JKJ-LNKBAOOEKJJAHO d=JO OKJ ?D=IL d’=LLHE?=PEKJ (Cf. !EN?QH=ENA dQ 
IEJEOPfNA dA H= (QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO dEOLKOEPEKJO dA H'KNdKJJ=J?A Jq 2013-1183 dQ 19 de?. 
2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO NAH=PERAO =QT LNKdQEPO dA O=JPe AP à H'=d=LP=PEKJ 
dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO I=JMQAIAJPO, AP dAO PATPAO LNEO LKQN OKJ 
=LLHE?=PEKJ, FHU9.). 
1911 4. AJ L=NPE?QHEAN : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., JJq 179-
184, LL. 86-88. 
1912 #J N=EOKJ dA H’u ?:;DJ?JU :kE8j;J ;DJH; B;I :?ffUH;DJ;I ?DJ;H:?9J?EDI FHULK;I 7KN 7HJ?9B;I %. 232-9 ;J %. 232-
10 v (0=LLKNP A,, Jq 818, FHU9., LL. 46-47), HAO LANOKJJAO IEOAO AJ ?=QOA LKQN dAO B=EPO dA PN=BE? JA O=QN=EAJP gPNA 
LKQNOQEREAO MQ’AJ LNeOAJ?A dA LNKdQEPO EJPANdEPO BECQN=JP OQN H= *EOPA dAO EJPANdE?PEKJO dA H’A+A (Cf. !. OLKNP, =NP. 
*. 232-10 2q, B=EO=JP NeBeNAJ?A =QT u IK8IJ7D9;I EK CUJhE:;I f?gKH7DJ IKH B7 B?IJ; C;DJ?EDDU; 7K :;HD?;H 7B?DU7 :; 
B'7HJ?9B; %. 232-9 v (4. ?8?:., =NP. *. 232-9, dANJEAN =H.)). 
1913 "AO LAEJAO JA O=QN=EAJP gPNA LNKJKJ?eAO OE HAO u ?DJUH;IIU9O: v OKJP AJ IAOQNA u :k?DLEGK;H B7 I?JK7J?ED 
CU:?97B; :K IFEHJ?f FEKH B;GK;B ?B9O: 7g?9OOAJP: v (0=LLKNP A,, Jq 818, FHU9., L. 47. z 'H AOP B=EP NeBeNAJ?A à 
H’ATEOPAJ?A d’QJA u H7?IED CU:?97B; :ûC;DJ jKIJ?f?U; v (!. OLKNP, =NP. *. 232-10 2q) MQE u F;HC;J 9AJ N=EOKJ dA H= 
u fEHCKB7J?ED B7Hg; v NAPAJQA: :; FH;D:H; ;D 9EDI?:UH7J?ED DED I;KB;C;DJ B; 97I E] B; IFEHJ?f 7 :;C7D:U R 
8UDUf?9?;H :kKD; 7KJEH?I7J?ED FEKH KI7g; R :;I f?DI JhUH7F;KJ?GK;I (A.-), C7?I 7KII? 9;BK? E] I7 I?JK7J?ED FEKHH7?J 
WJH; CU:?97B;C;DJ jKIJ?f?U; F7H JEKJ 7KJH; CEO;D v (0=LLKNP A,, Jq 818, FHU9., L. 47)). 
1914 Cf. #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ dKL=CA. - 
{C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317. 
1915 !. OLKNP, =NP. *. 232-10 1q. 
1916 "8?:., 2q. 
1917 *AQN NeBeNAJ?A ?KIIQJA =QT OLKNPEBO eP=JP LNeLKJdeN=JPA AP dAR=JP OA ?KJBKJdNA =RA? HA u 9EDJ;NJ; iIFEHJ?f j 
F7HJ?9KB?;H v ((.-!. &A**-3', AP %. (#A,,-2-.A%Ç1, u *= NeLNAOOEKJ dQ dKL=CA d=JO HA OLKNP (?KIIAJP=ENA 
dA H= HKE Jq 89-432 dQ 28 FQEJ 1989 NAH=PERA à H= LNeRAJPEKJ AP à H= NeLNAOOEKJ dA H'QO=CA dAO LNKdQEPO dKL=JPO à 
H'K??=OEKJ dAO ?KILePEPEKJO AP I=JEBAOP=PEKJO OLKNPERAO) v, EF.9?J., L. 59 ; KQ !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ 
dQ dKL=CA OLKNPEB v, EF.9?J., L. 4), ?KJdEPEKJ LNe=H=bHA à PKQPA EJBN=?PEKJ KQ O=J?PEKJ =JPEdKL=CA. 
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LNAQRA d’QJA u ?DJ;DJ?ED H;DfEH9U; v1918 AOP Je?AOO=ENA LKQN HAO ?KILKNPAIAJPO dA PN=BEMQ=JPO. 

 
266. 1QN ?A LKEJP, HAO LKOEPEKJO dERANCAJP AJPNA HAO L=NHAIAJP=ENAO MQE L=N=EOOAJP KLEJAN AJ 

B=RAQN dA H= LNAIEfNA =HPANJ=PERA1919 AP H= dK?PNEJA1920 MQE OAIbHA CHKb=HAIAJP B=RKN=bHA à H= 

OA?KJdA1921. 

 
'H = =EJOE LQ gPNA dedQEP O=JO =Q?QJA =IbECpEPe dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP BKJd=JP 

H= NeLNAOOEKJ dA H’EJBN=?PEKJ dA PN=BE? dA LNKdQEPO dKL=JPO, u 9H:;I :?ffUH;DJ;I EFUH7J?EDI L?IU;I 

F7H 9?:; J;NJ; J’(w) 9eP=JP: ?DJ;H:?J;I GK; I? ;BB;I (w) 9eP=EAJP: HU7B?IU;I i7KN f?DI :'KI7g; F7H 

KD IFEHJ?f I7DI H7?IED CU:?97B; :ûC;DJ jKIJ?f?U;j v, MQA u 9H:7 f?D7B?JU :; :EF7g; (w) 9eP=EP 

=HKNO: UH?gU; ;D :EB IFU9?7B v1922. 

 
'H AOP HKEOEbHA d’=?MQEAO?AN à ?A LKOEPEKJJAIAJP MQE OAIbHA ?KNNKbKNe L=N HA LAQ dA 

de?EOEKJO FQNEOLNQdAJPEAHHAO1923 EJPANRAJQAO AJ H= I=PEfNA. 

 
267. "ERANCAJPAO OQN HA PDfIA dA HAQNO eHeIAJPO ?KJOPEPQPEBO, HAO =J=HUOAO JA LAQRAJP MQA 

?KJRANCAN d=JO HA OAJO d’QJA =LLHE?=PEKJ ?KIIQJA =QT EJBN=?PEKJO dA LKQNRKUAQNO AP 

PN=BEMQ=JPO dA LNKdQEPO dKL=JPO dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP LNKLNAO =Q ?KJOP=P dA PKQP 

deHEP =JPEdKL=CA.  

B - L,9 c549:(:9 ,: 6,04,9 (6620c()2,9 (ux 04-8(c:0549 d, 65u8v5y,u89 ,: :8(-07u(4:9 
 
268. 3J IKQRAIAJP BKNP NACNAPP=bHA AOP à H’yQRNA d=JO HA dKI=EJA dA H= LNAQRA dAO 

EJBN=?PEKJO =JPEdKL=CA EIL=?Pe L=N ?APPA u J;D:7D9; 9EDJ;CFEH7?D; R B7 FKBLUH?I7J?ED :; B7 

                                                
1918 (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 210. 
1919 4. 0=LLKNP A,, Jq 818, EF.9?J., LL. 46-47 ; AP 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 24.  
1920 4. ?ALAJd=JP : #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ 
dKL=CA. - {C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317.  
1921 4. EILHE?EPAIAJP : (.-!. *A.-3 *#, %; HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; 
:7DI B; IFEHJ : B7 BE? D° 89-432 :K 28 jK?D 1989, EF.9?J., LL. 310-311 ; !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ 
dKL=CA OLKNPEB v, EF.9?J., L. 4 ; KQ $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA 
ed., EF.9?J., L. 479. 
1922 A.-%. 0- #02, u *KE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, 
EF.9?J., L. 937.  
1923 Cf. !=OO. ?NEI., 24 JKRAIbNA 2015, )7JH?9; 1., Jq 15-83.349, EF.9?J. ; AP !=OO. ?NEI., 6 JKRAIbNA 2013, 
)7JH?9; 1., Jq 12-87.130, ; EF.9?J. 
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DEHC; v1924 MQE dAI=JdA LKQN OKJ =LLNeDAJOEKJ QJ JERA=Q d’ATLANPEOA PKQFKQNO LHQO 

?NKEOO=JP1925.  

 
'H OA I=JEBAOPA LNEJ?EL=HAIAJP L=N H= FQTP=LKOEPEKJ JKJ OAQHAIAJP dA NfCHAO CeJeN=HAO dA 

LNK?edQNA LeJ=HA AP HKEO LeJ=HAO OLe?E=HAO =JPEdKL=CA1926, I=EO AJ?KNA dA NfCHAO EOOQAO dQ !KdA 

dQ OLKNP =Q ?KJBHQAJP dAOdEPAO HKEO AP dA H= LNK?edQNA dEO?ELHEJ=ENA =JPEdKL=CA1927, dKJP 

H’=NPE?QH=PEKJ AOP ?KILHATA1928. 

 
269. 'H OA I=JEBAOPA AJ?KNA L=N dAO I=H=dNAOOAO1929 AP =IbECpEPeO Ned=?PEKJJAHHAO MQE KJP LQ 

gPNA NAHAReAO P=JP =Q OQFAP dAO dEOLKOEPEKJO dQ !KdA dQ OLKNP LNKLNAO =Q ?KJOP=P dAO EJBN=?PEKJO 

dA LKQNRKUAQNO AP PN=BEMQ=JPO dA LNKdQEPO dKL=JPO (1) MQA dA HAQN O=J?PEKJ (2). 

1 - L, c549:(: d,9 04-8(c:0549 (4:0d56(.,  
 
270. *= LD=OA dA NA?DAN?DA AP ?KJOP=P dAO EJBN=?PEKJO =JPEdKL=CA ((), ?KNNAOLKJd=JP L=N 

=J=HKCEA =RA? H= LNK?edQNA dA u 9EDIJ7J v1930 dA PKQP deHEP LeJ=HAIAJP NeLNEIe, OAN= OQEREA HA 

?=O e?De=JP dA LANMQEOEPEKJO AP O=EOEAO ()) dA dK?QIAJPO KQ KbFAPO LANIAPP=JP dA ?KJBKJdNA H= 

LANOKJJA IEOA AJ ?=QOA, HA L=N=HHfHA eP=JP =HKNO B=EP =RA? H= LNK?edQNA dA u 9EDIJ7J7J?EDI v1931 

                                                
1924 (.  3'11-,, u .NAQRA v, RUF. :H. FUD ;J FHE9. FUD., Jq 171, LDeJKIfJA ?KJOEOP=JP AJ QJA u 9I:KBJ?FB?97J?ED 
9H?J?GK78B; :;I 97:H;I jKH?:?GK;I v (4. eC=HAIAJP : "8?:., u *QPPA ?KJPNA HA dKL=CA v, EF.9?J., ?KII. 278) ?=N JeB=OPA 
P=JP u FEKH B7 9EhUH;D9; :; B'EH:H; jKH?:?GK; (w) 9MQA: FEKH B';N;H9?9; GKEJ?:?;D :K FH7J?9?;D v ("8?:.). 
1925 Cf.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA 
?KJPNA HA dKL=CA v, EF.9?J., L. 52 ; KQ +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8. 
1926 Cf. (.  3'11-,, u .NAQRA v, EF.9?J., Jq 171 ; "8?:., u *QPPA ?KJPNA HA dKL=CA v, EF.9?J., ?KII. 278. 
1927 "AO LNeHfRAIAJPO d’e?D=JPEHHKJO dA ?KJPNmHA dQ dKL=CA OQN QJ OLKNPEB LH=?e AJ C=NdA à RQA ?=N OQOLA?Pe 
d’=RKEN ?KIIEO dAO EJBN=?PEKJO =JPEdKL=CA OKJP LANIEO AJ =LLHE?=PEKJ dQ !KdA dQ OLKNP (Cf. !. OLKNP, =NP. *. 232-
13-1, 4q). 
1928 Cf. (.  3'11-,, u .NAQRA v, EF.9?J., Jq 171 ; "8?:., u *QPPA ?KJPNA HA dKL=CA v, )HE9U:KH;I, EF.9?J., ?KII. 
278. - 3JA JKQRAHHA OKQN?A dA ?KILHATEPe dKEP AJ?KNA gPNA NAHAReA. AQPNABKEO à BKNPA ?KJJKP=PEKJ KQ ?KHKN=PEKJ 
LeJ=HA, LDeJKIfJA MQE J’= d’=EHHAQNO AQ dA ?AOOA dA OA ReNEBEAN (Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA 
IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12), H= LNK?edQNA dEO?ELHEJ=ENA =JPEdKL=CA PAJd LHQO 
CN=RAIAJP AJ ?ANP=EJO dA OAO =OLA?PO à dARAJEN LHQO ?KJPN=ECJ=JPA MQA H= LNK?edQNA LeJ=HA (Cf. ?8?:., =Q OQFAP dAO 
?KJPNmHAO dA JQEP deOKNI=EO =QPKNEOeO L=N HA !KdA dQ OLKNP : 9f. !. OLKNP, =NP. *. 232-14-1 à 5, ?NeeO L=N -Nd. Jq 
2015-1207, FHU9., =NP. 13). 
1929 .KQN QJ ATAILHA AIbHeI=PEMQA dAO deB=EHH=J?AO dA H= HeCEOH=PEKJ =JPEdKL=CA : 9f.  (.-!. *A.-3 *#, u +EOA 
AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. x LNKLKO 
dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524 (u %'7HJ?9B; %. 232-14 :K CE:; :K IFEHJ ;IJ HUU9H?J 9dALQEO 2010:, 
7f?D :; IKFFH?C;H KD; C7B7:H;II; HU:79J?EDD;BB; GK? B7?II7?J ;DJ;D:H; GK; B; FHE9KH;KH :; B7 RUFK8B?GK; :;L7?J 
WJH; FHUL;DK 7K FHU7B78B; R JEKJ; EFUH7J?ED :; 9EDJH[B;, 7BEHI GK'?B D; I'7g?II7?J 8?;D UL?:;CC;DJ GK; :;I 
EFUH7J?EDI :; H;9h;H9h;I :'KD; ?DfH79J?ED GK? UJ7?;DJ 9ED9;HDU;I v). 
1930 *= u :UDEC9EJ=PEKJ: i9EDIJ7Jj v OAN=EP NeOANReA u FEKH UL?J;H JEKJ; 9EDfKI?ED v à ?A MQ’EH AOP d’QO=CA dA 
MQ=HEBEAN dA u i9EDIJ7J7J?EDj v =Q OEJCQHEAN, u :UI?gD9=JP: B'EFUH7J?ED F7H B7GK;BB; KD Eff?9?;H EK KD 7g;DJ :; FEB?9; 
jK:?9?7?H; EK ;D9EH; KD fED9J?EDD7?H; EK 7g;DJ 9h7HgU :; 9;HJ7?D;I fED9J?EDI :; FEB?9; jK:?9?7?H; F;HTE?J KD; 
?DfH79J?ED v ((.  3'11-,, u .NAQRA v, EF.9?J., Jq 164). 
1931 "A HAQN ?mPe, u B;I i 9EDIJ7J7J?EDIj (w) 9EDI?IJ;9N=EAJP: :7DI B';DI;C8B; :;I EFUH7J?EDI GK?, FEIJUH?;KH;I 7K 
9EDIJ7J, J;D:;DJ R B'7:C?D?IJH7J?ED :; B7 FH;KL;, 7K H;9K;?B :;I :?L;HI;I JH79;I EK ?D:?9;I EK R B7 I7?I?; :;I F?V9;I 
R 9EDL?9J?ED, B; FBKI IEKL;DJ R B'7?:; :;I CEO;DI :; B'?:;DJ?JU jK:?9?7?H; v ("8?:.). 
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dAO EJBN=?PEKJO LeJ=HAO1932. 

( - L( 685cBdu8, d, 8,c/,8c/, ,: c549:(: d,9 04-8(c:0549 (4:0d56(., 
 
271. *AO KLeN=PEKJO dA NA?DAN?DA AP ?KJOP=P dAO EJBN=?PEKJO =JPEdKL=CA OA deNKQHAJP d=JO dAO 

?EN?KJOP=J?AO dA PAILO1933 AP dA HEAQ1934 EdAJPEMQAO à ?AHHAO MQE OKJP EJEPE=HAIAJP LNKLNAO =QT 

?KJPNmHAO =JPEdKL=CA dEQNJAO, OEPQ=PEKJ MQE LAQP gPNA OKQN?A dA u 9EDfKI?EDI v1935.  

 
+=EO H= ?KNNAOLKJd=J?A AJPNA ?AO ?=dNAO FQNEdEMQAO JA LKQR=EP gPNA L=NB=EPA AJ N=EOKJ dA 

H= J=PQNA LeJ=HA dAOdEPAO KLeN=PEKJO MQE R= EJBHQAN OQN H’EdAJPEPe dAO LANOKJJAO D=bEHEPeAO à HAO 

?KJdQENA AP EILHEMQAN H’EJBKNI=PEKJ dQ .NK?QNAQN dA H= 0eLQbHEMQA OKQO HA ?KJPNmHA dQMQAH AHHAO 

OKJP IEOAO AJ yQRNA. 

 
272. *AO EJBN=?PEKJO =JPEdKL=CA LAQRAJP J=PQNAHHAIAJP gPNA NeLNEIeAO d=JO HA ?=dNA 

d’AJMQgPAO dA BH=CN=J?A1936 Kn à H= OQEPA d’AJMQgPAO LNeHEIEJ=ENAO1937 ?KJdQEPAO L=N dAO 

u Eff?9?;HI v KQ u 7g;DJI :; FEB?9; jK:?9?7?H; v1938.  

 
*AQN EJPANRAJPEKJ dARN=EP HA LHQO OKQRAJP1939 gPNA H= ?KJOeMQAJ?A dAO AJMQgPAO1940 

=JPEdKL=CA dA H’A$*"1941 IEOAO AJ yQRNA =Q PEPNA dA H= LKHEPEMQA dA ?EbH=CA dAO ?KJPNmHAO1942 

EILKOeA L=N H’A+A1943 MQE debKQ?DAN=EAJP OQN H= de?KQRANPA (KQ dAO OKQLdKJO) dA ?KIIEOOEKJ 

dA ?AO deHEPO1944. 

 
273. *A deRAHKLLAIAJP dA ?APPA LKHEPEMQA AOP L=OOe L=N H= ?Ne=PEKJ d’QJ ReNEP=bHA 

                                                
1932 u %E?D :'WJH; FKH;C;DJ IUC7DJ?GK;, B7 :?IJ?D9J?ED ;DJH; B; 9EDIJ7J ;J B;I 9EDIJ7J7J?EDI 7 KD; L7B;KH EFUH7JE?H; 
?DI9H?J; :7DI B7 BE? (w). A?DI?, :7DI B;I ;DGKWJ;I :; FEB?9;, B; 9EDIJ7J :'KD; ?DfH79J?ED, GK;BB; GK';D IE?J B7 gH7L?JU, 
;DJH; :7DI B;I FEKLE?HI :; JEKJ 7g;DJ EK Eff?9?;H :; FEB?9; jK:?9?7?H; (C. FH. FUD., 7HJ. 16, 20 ;J 21), 7BEHI GK; B;I 
9EDIJ7J7J?EDI IEDJ HUI;HLU;I 7KN I;KBI Eff?9?;HI :; FEB?9; jK:?9?7?H; :7DI B';DGKWJ; :; fB7gH7D9; (C. FH. FUD., 
7HJ. 54) v ("8?:.). 
1933 Cf. !. OLKNP, =NP. *. 232-14. 
1934 Cf. ?8?:., =NP. *. 232-13-1. 
1935 Cf. 0=LLKNP A,, Jq 818, FHU9., L. 49. 
1936 !. LNK?. LeJ., =NP. 53 O. - 4. JKP=IIAJP : 0. %A38#, u #JMQgPA dA BH=CN=J?A v, EF.9?J. 
1937 !. LNK?. LeJ., =NP. 75 O. z 4. JKP=IIAJP : (.  3'11-,, u #JMQgPA LNeHEIEJ=ENA v, RUF. :H. FUD ;J FHE9. FUD. 
1938 !. OLKNP, =NP. *. 232-11, =H. 1 (u 9A:g?II7DJ :7DI B; 97:H; :;I :?IFEI?J?EDI :K 9E:; :; FHE9U:KH; FUD7B; v). 
1939 4. AJ ?A OAJO : (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x 
LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183 ; KQ .NKFAP dA HKE Jq 773, EF.9?J., L. 5. 
1940 4. %. 0-311#*, u *AO IQHPELHAO LKQRKENO d'AJMQgPA dAO =dIEJEOPN=PEKJO v, AJ FUD7B, 2015, L. 64. 
1941 Cf. 0=LLKNP A,, Jq 2441, EF.9?J., LL. 6 AP 22. z 4. !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v ; AP 1P=Jd=Nd 
EJPANJ=PEKJ=H LKQN HAO ?KJPNmHAO AP HAO AJMQgPAO (1'!# 2015), A+A, 20 BeRNEAN 2014, EF.9?J. 
1942 4. A$*", .H=J OPN=PeCEMQA 2016-2018, FHU9., -bFA?PEB Jq 4. 
1943 Cf. A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., L. 14. 
1944 /QE OANKJP IEOA AJ yQRNA OQN HA BKJdAIAJP dA H’=NPE?HA *. 232-19 dQ !KdA dQ OLKNP (4. (. "&#0-2, u *A 
LKEJP dQ +EJEOPfNA ?D=NCe dAO OLKNPO OQN H= LKHEPEMQA J=PEKJ=HA AP EJPANJ=PEKJ=HA dA HQPPA ?KJPNA HA dKL=CA v, ?D A?PAO 
dQ 15fIA ?KHHKMQA J=PEKJ=H dA HQPPA AP dA LNeRAJPEKJ dQ dKL=CA, !,-1$, .=NEO, 20-21 I=NO 2015, L. 15). 
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u HUI;7K v1945 EJPANJA =JPEdKL=CA1946 EILHEMQ=JP H’AJOAIbHA dAO L=NPEAO LNAJ=JPAO MQE EdAJPEBEA 

L=N =EHHAQNO ?H=ENAIAJP QJA OKQO-?KILKO=JPA1947 EJPeCN=JP dAO AJPEPeO KQ EJdEREdQO yQRN=JP d=JO 

HA dKI=EJA LeJ=H1948. 

 
*AO IEJEOPfNAO ?KJ?ANJeO, =dIEJEOPN=PEKJO ?AJPN=HAO KQ OANRE?AO de?KJ?AJPNeO dA H’ÉP=P 

d’QJ L=NP, ?KIIA H’A$*" d’=QPNA L=NP, OKJP OLe?EBEMQAIAJP AJ?KQN=CeO à O’e?D=JCAN dAO 

EJBKNI=PEKJO =JPEdKL=CA1949 =Q PEPNA dA H’u ;DJH7?:; v 1950 LNKIQA L=N HA !KdA dQ OLKNP1951 LKQN 

HQPPAN ?KJPNA HAO PN=BE?O dA LNKdQEPO dKL=JPO1952. 

                                                
1945 Cf. $. -12, +. 4A, "# )#0!&-4#, D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, 
EF.9?J., LL. 23 O. 
1946 4. LKQN QJ =LANdQ dA H= ?KILKOEPEKJ dA ?A NeOA=Q : 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 
2015, EF.9?J., LL. 527 O. 
1947 Cf. 'JOPN. +EJ. "1/"1 2, Jq 2014-160 dQ 20 I=E 2014 NAH=PERA =QT NmHAO AP IEOOEKJO dQ ?KJOAEHHAN 
EJPANNeCEKJ=H =JPEdKL=CA =Q OAEJ dAO dENA?PEKJO NeCEKJ=HAO dA H= FAQJAOOA, dAO OLKNPO AP dA H= ?KDeOEKJ OK?E=HA 
("0(1!1) AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA, B(J,/A, Jq 3, +=E-(QEJ 2014, L. 1, =NP. 2.2, OQN H= RKHKJPe dQ 
CKQRANJAIAJP BN=Jd=EO dA u 9?:HU7J?ED :kKD HUI;7K 7L;9 B;I 7:C?D?IJH7J?EDI 9ED9;HDU;I F7H B7 BKJJ; 9EDJH; B;I 
JH7f?9I :; FHE:K?JI :EF7DJI v L=N H’AJPNAIEOA dA !KNNAOLKJd=JPO EJPANNeCEKJ=QT =JPEdKL=CA (!'0A") MQ’EH EJOPEPQ=EP 
(4. !. OLKNP, =NP. *. 232-11, =H. 1 ; "8?:., =NP. *. 232-20 =H. 1 ; AP ". Jq 2013-557, FHU9., =NP. 1). z Cf. OQN HA LH=J 
EJPANJ=PEKJ=H : A+A, u ÉPAJdNA HA NeOA=Q v, $N=J? (AQ, Jq 2/2011, EF.9?J. 
1948 Cf. 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, EF.9?J., L. 529 ; AP LL. 549-551.  
1949 Cf. !. OLKNP, =NP., *. 232-20 =H. 1, =NPE?HA BKJd=JP ?APPA NAH=PEKJ u ;DJH; :?ffUH;DJ;I 7KJEH?JUI FK8B?GK;I, :; 
C7D?VH; R f7LEH?I;H B7 BKJJ; 9EDJH; B; :EF7g; gHS9; R KD; C;?BB;KH; 9EEH:?D7J?ED :;I :?ffUH;DJ;I F7HJ?;I FH;D7DJ;I v 
(0=LLKNP A,, Jq 818, FHU9., L. 55). 
1950 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 203.  
1951 *AO dEOLKOEPEKJO dA H’=NPE?HA *. 232-20 =H. 1 dQ !KdA dQ OLKNP d h78?B?J9AJP: v HEIEP=PERAIAJP QJ ?ANP=EJ JKIbNA 
u :k79J;KHI v LQbHE?O u R I; 9ECCKD?GK;H JEKI H;DI;?gD;C;DJI E8J;DKI :7DI Bk799ECFB?II;C;DJ :; B;KH C?II?ED 
H;IF;9J?L; v (0=LLKNP A,, Jq 818, FHU9., L. 56) L=N H’EJPANIedE=ENA d’=CAJPO dedEeO, à ?KIIAJ?AN L=N ?AQT NAHAR=JP 
dAO =dIEJEOPN=PEKJO u :;I :EK7D;I v ?KIIA u :; B7 9ED9KHH;D9;, :; B7 9EDIECC7J?ED ;J :; B7 HUFH;II?ED :;I 
fH7K:;I v, I=EO AJ?KNA u :K C?D?IJVH; (w) :;I IFEHJI v KQ dA H= u FEB?9; jK:?9?7?H; v (!. OLKNP, =NP. *. 232-20 =H. 
1). "ALQEO 2008 (Cf. !. OLKNP, =NP. *. 232-20 =H. 1, IKd. L=N *. Jq 2008-650, FHU9., =NP. 6), dA JKQRA=QT u 79J;KHI 
;II;DJ?;BI :; B7 BKJJ; 9EDJH; B; :EF7g; v (0=LLKNP A,, Jq 818, FHU9., L. 56) OA OKJP FKEJPO =QT AJPEPeO ATEOP=JPAO AJ 
RQA u :'7CUB?EH;H B';NFBE?J7J?ED :;I :?ffUH;DJ;I :EDDU;I v ((.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : 
QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183) AJ LKOOAOOEKJ dAO L=NPEAO 
LNAJ=JPAO AP =EJOE d’u EH?;DJ;H B; JH7L7?B :;I ;DGKWJ;KHI v (.NKFAP dA HKE Jq 773, EF.9?J., L. 5. z 4. eC=HAIAJP : 
0=LLKNP A,, Jq 818, FHU9., L. 56), AJ L=NPE?QHEAN u :; B7 FEB?9; jK:?9?7?H; v (0=LLKNP 1eJ=P, Jq 327, FHU9., L. 32). 
1A PNKQR=EAJP =HKNO ?KJ?ANJeAO P=JP u Bk7:C?D?IJH7J?ED f?I97B; v dKJP H’EJPANRAJPEKJ dAO LANOKJJAHO eP=EP u jKIJ?f?9eA: 
F7H I7 9ECFUJ;D9; ;J I;I 9EDD7?II7D9;I ;D C7J?VH; :; 9EDJH[B;I v (0=LLKNP A,, Jq 818, FHU9., L. 56) MQA H’A$*" 
u 9ECFJ; J;DK :; I;I FEKLE?HI ;J C?II?EDI ;D C7J?VH; :; BKJJ; 9EDJH; B; :EF7g; v (0=LLKNP A,, Jq 818, FHU9., L. 
57) AP =Q RQ dA u :; I7 H;DECCU; ;J :; I7 9HU:?8?B?JU v (0=LLKNP 1eJ=P, Jq 327, FHU9., L. 32. z *’EJ?HQOEKJ dA 
H’-,A" BN=Jd=EOA =Q OAEJ dAO ?KILKO=JPAO dA H= HEOPA eP=EP H= ?KJOeMQAJ?A dA H= JKR=PEKJ dA H’=J?EAJ !.*" AJ 
A.' (Cf. *. "A4#,A1, u *= JKQRAHHA ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA : dQ !.*" à H'A$*" (*= HKE dQ 
5 =RNEH 2006) v, EF.9?J., L. 8) dKPeA dA LKQRKENO eH=NCEO. 
1952 *AO EJBKNI=PEKJO PN=JOIEOAO d :7DI B; H;IF;9J :;I :?IFEI?J?EDI :; B7 BE? D° 78-17 :K 6 j7DL?;H 1978 H;B7J?L; 
R B'?DfEHC7J?GK;, 7KN f?9h?;HI ;J 7KN B?8;HJUI v (!. OLKNP, =NP. *. 232-20 =H. 1) =QNKJP AJOQEPA LKQN KbFAP H’u ;CFBE? v 
?KIIA H= u C?I; ;D 9?H9KB7J?ED v dA  u IK8IJ7D9;I ;J FHE9U:UI v EJPANdEPO L=N H= HQPPA ?KJPNA HA dKL=CA ("8?:. - 
(QOMQ’à H’=dKLPEKJ dA H= *. Jq 2008-650, FHU9., =NP. 6, OAQHO HAO u H;DI;?gD;C;DJI (w) H;B7J?fI 7KN iFHE:K?JI 
:EF7DJIj v eP=EAJP REOeO. 1E HA d H;CFB79;9IAJP: 9dA: 9;JJ; ;NFH;II?ED F7H B;I CEJI :iIK8IJ7D9;I ;J FHE9U:UI 
:EF7DJIj v LKQR=EP OA FQOPEBEAN H=?KJEMQAIAJP L=N HA B=EP MQA ?APPA u :EK8B; DEJ?ED 9eP=EP: FHUI;DJ; :7DI B; H;IJ; :K 
9!:E:; :K IFEHJ v (0=LLKNP A,, Jq 818, FHU9., L. 57), ?APPA IKdEBE?=PEKJ PATPQAHHA L=N=EOO=EP Je=JIKEJO 
FQNEdEMQAIAJP KLLKNPQJA AJ ?A MQ’AHHA LANIAPP=EP u :'UL?J;H JEKJ; 9EDJ;IJ7J?ED v ((.-!. *A.-3 *#, u *= JKQRAHHA 
HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183) OQN 
?A PDfIA =Q ?KQNO d’AJMQgPAO OQbOeMQAJPAO). 3JA HEOPA JKJ HEIEP=PERA dAO u H;DI;?gD;C;DJI v MQE LAQRAJP gPNA 
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274. *= u 9EEH:?D7J?ED v1953 dA HAQN =?PEKJ AOP L=N =EHHAQNO =OOQNeA L=N dAO u 9!:ECC?II?ED9O: 

HUg?ED7B;9O: :; BKJJ; 9EDJH; B; JH7f?9 :; IK8IJ7D9;I EK CUJhE:;I :EF7DJ;I v1954 dKJP HA 

u fED9J?EDD;C;DJ v ?KIIA u B; IK?L? v1955 OAN= HA B=EP dA !KNNAOLKJd=JPO EJPANNeCEKJ=QT 

=JPEdKL=CA (!'0A")1956.  

 
1E H’=?PEREPe dA ?AO !KIIEOOEKJO dAR=EP ?KJdQENA à OKQLdKJJAN H’ATEOPAJ?A dA B=EPO 

NeLNEIeO LeJ=HAIAJP L=N H= HeCEOH=PEKJ =JPEdKL=CA, HA LANOKJJAH dA u FEB?9; jK:?9?7?H; v1957 

dARN=EP =HKNO OKQRAJP NAMQeNEN H= LNeOAJ?A d’u 7g;DJI H;B;L7DJ :K C?D?IJH; 9h7HgU :;I IFEHJI v1958 

=QOOE bEAJ MQA dA u F;HIEDD;I 7gHUU;I v L=N H'A$*", PKQO u 7II;HC;DJUI v à ?AP ABBAP1959.  

 
275. 'H O’=CEN= LKQN HQE dA beJeBE?EAN dA H= ?KILePAJ?A OQN QJ LH=J u J;9hD?GK; v1960 dAO 

                                                
e?D=JCeO AJ =LLHE?=PEKJ dA H’=NPE?HA *. 232-20 =H. 1 AOP dePANIEJeA (!KJBKNIeIAJP à H’=HEJe= 2 dQ IgIA =NPE?HA) 
L=N QJ de?NAP dQ 26 FQEJ 2013 (Cf. ". Jq 2013-557, FHU9., =NP. 1) dKJP HAO dEOLKOEPEKJO OKJP ?KdEBEeAO =Q OAEJ dA 
H’=NPE?HA ". 232-103 dQ !KdA dQ OLKNP. 
1953 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, EF.9?J., LL. 550-551. z 4. !. OLKNP, =NP. ". 232-99 
=H. 2. 
1954 !. OLKNP, =NP. ". 232-99 =H. 1 (!Nee L=N HA "e?NAP Jq 2013-557, FHU9., =NP. 1 OQN HA BKJdAIAJP dA H’=NPE?HA *. 
232-20 =H. 2. - 4. (.-!.  0#'**A2, u *QPPA ?KJPNA HA "KL=CA - !KKLeN=PEKJ EJPANIEJEOPeNEAHHA - 2N=BE? dA OQbOP=J?AO 
KQ IePDKdAO dKL=JPAO : H= HQPPA O’KNC=JEOA v, JKH?IFEHJ Jq 133, 2013, L. 7). z #HHAO OKJP EJOPEPQeAO =Q PEPNA dA H= 
Je?AOO=ENA u 9?:EEFUH7J?ED ?DJ;HC?D?IJUH?;BB; v d=JO HA dKI=EJA dA H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO (Cf. 
H’EJPEPQHe dQ ". Jq 2013-557, FHU9., dARAJQ HA PEPNA d’QJA u ,;9J?ED 5 v EJPeCNeA =Q OAEJ dQ u Ch7F?JH; 2 v dQ !KdA 
dQ OLKNP NAH=PEB à H= u 9H:KJJ; 9EDJH; B; :EF7g; v) AJ RQA u :'799HEYJH; B';ff;9J?L?JU gBE87B; :;I 79J?EDI jK:?9?7?H;I v 
AJ ?APPA I=PEfNA (Cf. ". Jq 2013-557, FHU9., u ,KPE?A v). 
1955 Cf. 'JOPN. +EJ. "1/"1 2, Jq 2014-160, FHU9., =NP. 2.1 u -NC=JEO=PEKJ AP =JEI=PEKJ dAO ?KIIEOOEKJO NeCEKJ=HAO 
dA HQPPA ?KJPNA HA PN=BE? dA OQbOP=J?AO KQ IePDKdAO dKL=JPAO v. 
1956 Cf. ?8?:. z AQ JKIbNA dA u 11 9KJVA: v (Cf. "eHEbeN=PEKJ, A$*", dQ 4 FQEJ 2014, Jq 2014-58, EF.9?J. z 4. !. 
 A11-,1, u !KIIAJP HA !KJOAEHHAN EJPANNeCEKJ=H =JPEdKL=CA (!'0A") KNC=JEOA OQN QJA ?KILePEPEKJ QJA 
KLeN=PEKJ dA ?KJPNmHA =JPEdKL=CA (PKQPAO =dIEJEOPN=PEKJO ?KJBKJdQAO) v ?D A?PAO dQ 16fIA ?KHHKMQA J=PEKJ=H dA HQPPA 
AP dA LNeRAJPEKJ dQ dKL=CA, EF.9?J., L. 103), ?AO !'0A" MQE u IEDJ 9h7HgUI, R J;CFI FB;?D, :; 9EEH:EDD;H B7 C?I; 
;D FB79; :;I 9EDJH[B;I ;J B7 BKJJ; 9EDJH; B;I JH7f?9I 7K FB7D J;HH?JEH?7B, :;L9=EAJP: F;HC;JJH; :; L;?BB;H R B7 8EDD; 
9EEH:?D7J?ED :;I I;HL?9;I 7K D?L;7K :U9ED9;DJHU v (0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, 
EF.9?J., LL. 550-551. 
1957!. OLKNP, =NP. *. 232-11, =H. 1.  
1958 "8?:. z $ECQN=JP L=NIE ?AO =CAJPO, HAO !'0A" (/QE u H;BVL;9JP: :; Bk7KJEH?JU h?UH7H9h?GK; ;J 7:C?D?IJH7J?L; 
:K :?H;9J;KH HUg?ED7B :; B7 DRJ,C, E] ?B9O: (w) 9OKJP: 7ff;9JU9O: 9EDfEHCUC;DJ 7KN IJ7JKJI :; (w) 9HAQN: 9EHFI 
:k7FF7HJ;D7D9; v ('JOPN. +EJ. "1/"1 2, Jq 2014-160, FHU9.) U KJP PKQPABKEO QJA LH=?A à L=NP. .Ne=H=bHAIAJP 
u h78?B?J9eO: v à ATAN?AN ?APPA BKJ?PEKJ (Cf. !. OLKNP, =NP. 0. 232-70-1 =H. 2 à 4) AP OQEPA à H’=OOANIAJP=PEKJ (Cf. ?8?:., 
=NP. 0. 232-70-1) u GK? 9HAQN: 9EDfVH; 9;HJ7?D;I FHUHEg7J?L;I jK:?9?7?H;I v ('JOPN. +EJ. "1/"1 2, Jq 2014-160, 
FHU9., =NP. 2.4. u .=NPE?EL=PEKJ =QT AJMQgPAO IAJeAO L=N HAO OANRE?AO dA LKHE?A FQdE?E=ENA v) ?AO dANJEANO u I; L;HH9KJP: 
9AJ ABBAP: :UB?LH;H KD; 97HJ; FHEf;II?EDD;BB; F;HC;JJ7DJ (w) 9HAQN: H;9EDD7?II7D9; ;D J7DJ GKk7g;DJ9O: :; FEB?9; 
jK:?9?7?H; 7:jE?DJ9O:, DEJ7CC;DJ BEHI :k;DGKWJ;I jK:?97?H;I v ("8?:., =NP. 2.6. u +KUAJO dedEeO v).  
1959 "8?:. (Cf. !. OLKNP, =NP. 0. 232-68 AP 0. 232-69 IKd. L=N ". Jq 2016-83, FHU9., =NP. 19 AP 20 ; "e?EOEKJ Jq 2015-
07 -0% dQ .NeOEdAJP AJ d=PA dQ 24 OALPAIbNA 2015 LKNP=JP KNC=JEO=PEKJ dAO OANRE?AO dA H'ACAJ?A BN=Jd=EOA dA 
HQPPA ?KJPNA HA dKL=CA, FHU9., =NP. 9 =H. 2 ; "eHEbeN=PEKJ, A$*", dQ 17 BeRNEAN 2016, Jq 2016-17 !20*, 0AH=PERA à 
H’=CNeIAJP, H’eR=HQ=PEKJ AP =QT KbHEC=PEKJO dAO LANOKJJAO ?D=NCeAO dAO ?KJPNmHAO =Q PEPNA dA H’=NPE?HA *. 232-11 dQ 
?KdA dQ OLKNP, FHU9.). 
1960 0=LLKNP A,, Jq 818, FHU9., L. 55. 
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IAIbNAO dA ?AO dAQT (2) CNKQLAO1961 MQE LKQNNKJP AJ?KNA LNK?edAN à dAO ?KJPNmHAO 

=JPEdKL=CA1962 =BEJ d’ePKBBAN OKJ dKOOEAN KQ eP=UAN OAO ?KJRE?PEKJO.  

 
*AQN u 7II?IJ7D9; v LKQNN= AJ?KNA gPNA EILKOeA L=N HA u 9.:HE9KH;KH :; B7 

RUFK8B?GK; v1963 MQE LNeOEdA =Q deNKQHAIAJP dA H’AJOAIbHA dA H= LD=OA dA NA?DAN?DA AP ?KJOP=P 

dAO EJBN=?PEKJO dA dKL=CA. 

 
AQT PANIAO dA H’=NPE?HA *. 232-19 =HEJe= 1 dQ !KdA dQ OLKNP1964, u 9d:7DI B; 97I E] B;I 

EFUH7J?EDI :; 9EDJH[B; IEDJ ;DL?I7gU;I ;D LK; :; B7 H;9h;H9h; :'?DfH79J?EDI 9=JPEdKL=CA:, B; 

9.:HE9KH;KH :; B7 RUFK8B?GK; ;D ;IJ FHU7B78B;C;DJ ?DfEHCU ;J F;KJ I'O EFFEI;H v, ?AHQE-?E eP=JP 

AJ KQPNA u ?DfEHCU I7DI :UB7?, F7H JEKJ CEO;D, :VI GK'KD 9deHEP dA ?APPA J=PQNA: ;IJ 9EDIJ7JU v. 

 
276. 'H B=QP dedQENA dAO dEOLKOEPEKJO AJ ?=QOA MQ’EH EJPANREAJP à u :;KN 92: D?L;7KN v1965, 

NAOLA?PERAIAJP u ;D 7CEDJ v1966, ?’AOP-à-dENA u ;N 7DJ; v1967 ,AP u ;D 7L7B v1968, ?’AOP-à-dENA u ;N 

FEIJ v1969, dA H= LNK?edQNA dA NA?DAN?DA d’EJBN=?PEKJ, H= OA?KJdA DULKPDfOA REOeA L=N HAO PATPAO 

?KJOPEPQ=JP L=N =EHHAQNO H= OA?KJdA IKd=HEPe LKOOEbHA d’EJBKNI=PEKJ dQ .NK?QNAQN dA H= 

0eLQbHEMQA =Q PANIA d’eRAJPQAHHAO LANMQEOEPEKJO AP/KQ O=EOEAO =JPEdKL=CA1970. 

 

  

                                                
1961 !KJOeMQAJ?A dENA?PA dA HAQN LNAOP=PEKJ dA OANIAJP, H’AJOAIbHA dAO u 7g;DJI ;J F;HIEDD;I v LNe?EPeO AOP 
u J;DK v OKQO LAEJA dA O=J?PEKJO LeJ=HAO =OOAV HKQNdAO =Q u 7K I;9H;J FHEf;II?EDD;B v (!. OLKNP, =NP. *. 232-11 =H. 
2. z 4. !. LeJ=H, =NP. 226-13). 
1962 "fO HKNO MQA OE HAO LNeHARAQNO =CNeeO dA H’A$*" LAQRAJP PNfO bEAJ AJ RANPQ dQ !KdA dQ OLKNP LN=PEMQAN dAO 
O=EOEAO d’u E8j;JI EK :E9KC;DJI v (!. OLKNP, =NP. *. 232-19 =H. 2) =Q ?KQNO d’AJMQgPAO LeJ=HAO, HAQN IEOOEKJ LNEJ?EL=HA 
dAIAQNA dA LNK?edAN à dAO ?KJPNmHAO =JPEdKL=CA (Cf. ?8?:., =NP. *. 232-12).  
1963 !. OLKNP, =NP. *. 232-19 =H. 10 (+=EO AJ?KNA L=N HA u jKg; :k?DIJHK9J?ED v ("8?:.)). 
1964 !APPA dEOLKOEPEKJ BKJd=JP HAO LKOOEbEHEPeO d’AJMQgPAO FQdE?E=ENAO =JPEdKL=CA AOP PKQPABKEO =OOAV N=NAIAJP 
IKbEHEOeA (3JA OAQHA BKEO L=N ATAILHA AJ 2015 : 4. (. "&#0-2, u *A LKEJP dQ +EJEOPfNA ?D=NCe dAO OLKNPO OQN H= 
LKHEPEMQA J=PEKJ=HA AP EJPANJ=PEKJ=HA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 15). 
1965 (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE 
dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183. z 4. eC=HAIAJP : 0=LLKNP A,, Jq 818, FHU9., LL. 49-50. 
1966 "8?:. z 'H AOP MQAOPEKJ dA H’u ?DfEHC7J?ED FHU7B78B; v (0=LLKNP A,, Jq 818, FHU9., L. 49), dQ .NK?QNAQN dA H= 
0eLQbHEMQA =U=JP HEAQ u 7L7DJ :; B7D9;H KD; EFUH7J?ED L?I7DJ R 9EDJH[B;H :;I IFEHJ?fI ;J R H;9h;H9h;H :;I FHE:K?JI v 
((.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 
FQEHHAP 2008 v, EF.9?J., L. 183). z 4. d’=EHHAQNO : 2. ?KNN. +=NI=JdA, 6 FQEHHAP 2000, EJedEP, u E] ?B 7 UJU FB7?:U I7DI 
IK99VI GK; B; FHE9KH;KH :; B7 RUFK8B?GK; :;L7?J WJH; ?DfEHCU 7K FHU7B78B; :;I I?CFB;I EFUH7J?EDI :; FHUBVL;C;DJ v 
((.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 
FQEHHAP 2008 v, EF.9?J., L. 183). 
1967 0=LLKNP A,, Jq 818, FHU9., L. 49. 
1968 (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE 
dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183. 
1969 0=LLKNP A,, Jq 818, FHU9., L. 50. 
1970 "8?:. ; 0=LLKNP 1eJ=P, Jq 327, FHU9., LL. 26-27. 
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) - L’58.(409(:054 d,9 6,87u090:0549 ,: d,9 9(090,9  
 

277. AQ ?KQNO dAO LANMQEOEPEKJO1971 KQ REOEPAO1972 ?KJdQEPAO u :7DI B; 97:H; :;I EFUH7J?EDI :; 

FEB?9; jK:?9?7?H; C;DU;I ;D LK; :K 9EDIJ7J :'KD; ?DfH79J?ED FUD7B; v =JPEdKL=CA, QJA u I7?I?; 

:;I E8j;JI EK :E9KC;DJI (w) 9O’U: H7FFEHJ7DJ (w) v1973 OAN= CeJeN=HAIAJP ABBA?PQeA. 

 
.KPAJPEAHHAIAJP =PPAJP=PKENAO =QT dNKEPO BKJd=IAJP=QT dAO EJdEREdQO, ?AO KLeN=PEKJO OA 

deNKQHANKJP Je?AOO=ENAIAJP OKQO u B; 9EDJH[B; :; Bk7KJEH?JU jK:?9?7?H; v1974 AJ O= MQ=HEPe dA 

C=NdEAJJA dAO HEbANPeO EJdEREdQAHHAO1975. 

 
278. 2KQPA KLeN=PEKJ dA O=EOEA1976 ABBA?PQeA u ;D J7DJ GK; :; 8;IE?D v =RA? H’=LLQE dA u B7 

fEH9; FK8B?GK; v1977 BAN= H’KbFAP d’QJA u 7KJEH?I7J?ED jK:?9?7?H; v dQ (*" PANNEPKNE=HAIAJP 

?KILePAJP =CEOO=JP L=N RKEA d’KNdKJJ=J?AO1978. 

 
!AO =QPKNEO=PEKJO JA OANKJP =??KNdeAO MQ’=Q RQ dA NAMQgPAO IKPEReAO1979 LANIAPP=JP =Q 

FQCA O=EOE d’AJ ?KJPNmHAN H’KLLKNPQJEPe ?KIIA HA bEAJ-BKJde1980, ?AHQE-?E eP=JP L=N =EHHAQNO 

OQO?ALPEbHA u 9à: JEKJ CEC;DJ v dA de?EdAN dA u B7 C7?DB;LU; :; B7 I7?I?; v1981.  

 
279. *= LKOOEbHA IKbEHEO=PEKJ dAO BKN?AO dA H’KNdNA1982 L=N HAO =CAJPO IQJEO d’KNdKJJ=J?AO 

                                                
1971 Cf. 0=LLKNP A,, Jq 1188, LL. 82 O. - *= LANMQEOEPEKJ OA deBEJEP u 9O:;BED KD; jKH?IFHK:;D9; 9EDIJ7DJ; (w) 
9ECC; B7 H;9h;H9h;, :7DI KD B?;K 9BEI, :'?D:?9;I EK :; F?V9;I R 9EDL?9J?ED KJ?B;I R B7 C7D?f;IJ7J?ED :; B7 LUH?JU 
(w) v ((.  3'11-,, u .NAQRA v, EF.9?J., Jq 201). 
1972 Cf. 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 26 ; KQ 0=LLKNP A,, Jq 818, FHU9., LL. 27, 49, 51, 66, 68. 
1973 !. OLKNP, =NP. *. 232-19, =H. 2. - !APPA dANJEfNA eP=JP LKQN O= L=NP u 9d:Uf?D?; 9ECC; B; FB79;C;DJ :'KD E8j;J 
IEKI C7?D :; jKIJ?9; v ((.  3'11-,, u .NAQRA v, EF.9?J., Jq 206). 
1974 0=LLKNP A,, Jq 818, FHU9., L. 51. 
1975 Cf. !KJOP., =NP. 66. - 4. JKP=IIAJP : 0. )#**#0, u *= IEOOEKJ ?KJOPEPQPEKJJAHHA dA H'=QPKNEPe FQdE?E=ENA v, EJ    
CEBBEGK; :; B7 CEKH :; 97II7J?ED IKH B7 FB79; :; BkAKJEH?JU jK:?9?7?H; :7DI B;I ?DIJ?JKJ?EDI, 1eJ=P, 26 I=E 2016. 
1976 Cf. !. OLKNP, =NP. *. 232-19, =H. 2. 
1977 "8?:., =H. 3. 
1978 "8?:., =H. 2. - #HHA eP=EP =QL=N=R=JP u :EDDU; F7H EH:EDD7D9; :K FHUI?:;DJ :K JH?8KD7B :; gH7D:; ?DIJ7D9; 
:7DI B; H;IIEHJ :KGK;B (w) 9eP=EAJP: I?JKUI B;I UBUC;DJI R I7?I?H v (!. OLKNP, =NP. *. 232-19 =H. 1 =J?EAJ. z 4. 
JKP=IIAJP :  .  -3*-!, u .NeRAJPEKJ AP NeLNAOOEKJ dA H'QO=CA dA LNKdQEPO dKL=JPO d=JO HAO ?KILePEPEKJO 
OLKNPERAO v, R,C, 1990, L. 137), =HKNO LKQNP=JP MQA HA (*" u F7H7?II7?J WJH; D7JKH;BB;C;DJ :UI?gDU R H;9;LE?H KD; 
J;BB; 9ECFUJ;D9; v ((.  3'11-,, u *QPPA ?KJPNA HA dKL=CA v, EF.9?J., ?KII. 278), OEPQ=PEKJ dKJP HA CKQRANJAIAJP 
= LNEO =?PA AJ 2010 (Cf. -Nd. Jq 2010-379, =NP. 24). 
1979 "AR=JP ?KJPAJEN u JEKI B;I UBUC;DJI :k?DfEHC7J?ED 9MQE OAN=EAJP: :; D7JKH; R jKIJ?f?;H B7 I7?I?; v (!. OLKNP, =NP. 
*. 232-19 =H. 3). 
1980 4. JKP=IIAJP : !=OO. ?NEI., 6 JKRAIbNA 2013, )7JH?9; 1., Jq 12-87.130, EF.9?J., LKQN H= PAJP=PERA EJBNQ?PQAQOA 
d’QPEHEO=PEKJ L=N QJA LANOKJJA IEOA AJ AT=IAJ LKQN dAO B=EPO dA LKQNRKUAQN dA LNKdQEPO dKL=JPO dAO u ?D9;HJ?JK:;I 
H;B7J?L;I 7KN H;9h;H9h;I FHE87JE?H;I L?7 ?DJ;HD;J v (.. &#,,'-,-(A!/3#2, u .Ne?EOEKJO OQN H= NeCQH=NEPe dAO 
=?PAO d'AJMQgPA (9?J?KI, 7BJ?KI, fEHJ?KI : KQE, I=EO O=JO dKL=CA) v, D., 2013, L. 2826). 
1981 !. OLKNP, =NP. *. 232-19 =H. 7. 
1982 Cf. ?8?:., =H. 3. 
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=QPKNEO=JP dAO O=EOEAO1983 O’ABBA?PQA AJ?KNA, ?KJBKNIeIAJP à H= FQNEOLNQdAJ?A dQ !KJOAEH 

?KJOPEPQPEKJJAH1984, u IEKI B'7KJEH?JU ;J B; 9EDJH[B; v dAO IgIAO FQCAO1985. 

 
*= HKE dA 2008 AOP L=N =EHHAQNO RAJQA NAIedEAN1986 =Q B=EP MQA u H?;D D; HUgB7?J B; 97I :K 

H;IFEDI78B; :;I B?;KN GK? D'UJ7?J F7I FHUI;DJ BEHI :; B7 L?I?J; v1987, IgIA OE ?’AOP dA I=JEfNA 

I=H=dNKEPA1988. *AO PATPAO ATECAJP AJ ABBAP u FEKH B'?DL;DJ7?H; 9?KJOe?QPEB à H= O=EOEA:, B7 FHUI;D9; 

(w) 9:K C7YJH; :;I B?;KN EK :; IED H;FHUI;DJ7DJ:, F7H hOFEJhVI; 78I;DJI v1989. 

 
280. !APPA OEPQ=PEKJ LAQP HAQN gPNA dKII=CA=bHA dfO HKNO JKP=IIAJP MQ’AJ ?KJPN=dE?PEKJ1990 

                                                
1983 *AO L=NHAIAJP=ENAO eP=JP ?KJO?EAJPO dQ B=EP, =Q IKIAJP dAO dEO?QOOEKJO OQN H’EJOPEPQPEKJ dA ?AO dEOLKOEPEKJO, 
MQ’AHHAO RAJ=EAJP u H;DfEH9;9N: (w) B;I FHUHEg7J?L;I :; FEB?9; jK:?9?7?H; 9EDfUHU;I v =QT LANOKJJAO D=bEHEPeAO à 
LNK?edAN à dAO LANMQEOEPEKJO AP O=EOEAO =JPEdKL=CA O=JO PKQPABKEO AJ IAOQNAN HAO EILHE?=PEKJO OQN HAOMQAHHAO EHO 
O’EJPANNKCA=EAJP (0=LLKNP A,, Jq 818, FHU9., L. 53). 
1984 Cf. (.  3'11-,, u *QPPA ?KJPNA HA dKL=CA v, EF.9?J., ?KII. 278. z Cf. !KJO. ?KJOP., de?EO. Jq  79-109 "!, 9 
F=JREAN 1980, .NeRAJPEKJ dA H'EIIECN=PEKJ ?H=JdAOPEJA, R;9., L. 29 ; RJC, '-74 ; J(, 11 F=JREAN 1098, L. 84 ; RD), 
1980, L. 1631, JKPA *. $A4-0#3 ; D., 1980, L. 420, JKPA (.- . &A+-, ; AJDA, 1980, L. 356, JKPA !. $0A,!) 
; D., 1980, L. 249, JKPA (.- . A3 7 ; R D ?DJ. FK8B., 1980, L. 31, JKPA ". 230.', ; R;L. 7:C., 1980, L. 363, JKPA 
(.-7. 4',!#,2 ;  7P. )7B., 1980, F. 4, DEJ; %. !A&(' ; ADD7B;I :; CB;HCEDJ, 1979, B=O?. 16, L. 203, JKPA ". 
230.', ; )EKLE?HI, 1980/13, L. 203, JKPAO .. A40'* AP %. %'!/3#*. - 4. eC=HAIAJP : !KJO. ?KJOP., de?EO. Jq 
86-213 "!, 3 OALPAIbNA 1986, *QPPA ?KJPNA HA PANNKNEOIA, R;9. 122 ; RJC, '-275; J(, 5 OALPAIbNA 1986, L. 10786; 
RD), 1989, L. 399, JKPA $A4-0#3 ; R,C, 1987, L. 565, JKPA *-*-3+ AP ,%37#, &33. - 4. AJ?KNA : !KJO. 
?KJOP., de?EO. Jq 93-326 "!, 11 =KoP 1993, %=NdA à RQA, R;9. 217 ; RJC, '-552; J(, 15 =KoP 1993, L. 11599; %)A, 
5 F=JREAN 1994, L. 20, ?DNKJ. +A2&'#3 AP 4#0.#A36 ; RFDC, 1993, L. 848, JKPA 0#,-36 ; JC)  , 1993, 
3720, JKPA *A %3&#,#!. - 4. AJBEJ : !KJO. ?KJOP., de?EO. Jq 2004-492 "!, 2 I=NO 2004. *KE LKNP=JP =d=LP=PEKJ 
dA H= FQOPE?A =QT eRKHQPEKJO dA H= ?NEIEJ=HEPe, J(, 10 I=NO 2004, L. 4637 ;  DCC, 16A ed., JK 29 ; %)A, 26 FQEHHAP 
2004, L. 9, AP 29 OALPAIbNA 2004, L. 17, JKPAO 1!&-#22* ; ?8?:., 17 I=NO 2004, L. 3, JKPA "3$-30 ; ?8?:., 4 
F=JREAN 2005, L. 5, JKPA !&A%,-**A3" ; ?8?:., 10 BeRN. 2005, L. 8, JKPA .'A120A ; ?8?:., 30 I=E 2005, L. 14, 
JKPA +A2&'#3 AP 4A*#+ -'1 ; JC)  , 2004, 597, 657 AP 713, JKPAO *A %3&#,#! ; ?8?:., 619, JKPA 8A0)A; 
D., 2004, L. 956, JKPA "- )',# ; ?8?:., L. 1387, JKPA 1!&-#22* ;  7P. )7B., 11 =RNEH 2004, L. 3, JKPA 
1!&-#22* ; R,C, 2004, L. 725, JKPA *A8#0%#1 ; JC)  , 2005, 1338, JKPAO +A2&'#3 AP 4#0.#A36 ; 
RFDC, 2004, L. 347, JKPA ,'!-2 ; ?8?:., L. 363, JKPA +A11'#3 ; C7h. :H. ;KH., 2004, L. 157, JKPA "#A*. 
1985 !. OLKNP, =NP. *. 232-19 =H. 3. 
1986 Cf. *. Jq 2008-650, =NP. 5. z #J H= LNeOAJ?A dQ u H;IFEDI78B; :;I B?;KN EK (w) 9dA: IED H;FHUI;DJ7DJ v dQN=JP 
HAO KLeN=PEKJO dA LANMQEOEPEKJO KQ O=EOEA, H’u EH:EDD7D9; v dQ (*" HAQN AOP u DEJ?f?U; v =R=JP MQ’EHO J’AJ 
u H;TE?9RAJP: 9EF?; v (!. OLKNP, =NP. *. 232-19 =H. 4). "=JO H’DULKPDfOA EJRANOA, AHHA HAQN OAN= u DEJ?f?U;, 7FHVI B7 
L?I?J;, F7H B;JJH; H;9ECC7D:U; 7L;9 :;C7D:; :'7L?I :; HU9;FJ?ED v ("8?:., eP=JP LNe?EOe MQ’AHHA OAN= u HUFKJU; f7?J; 
R B7 :7J; :; HU9;FJ?ED f?gKH7DJ IKH B'7L?I v). 
1987 (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE 
dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183. 
1988 *=dEPA LNK?edQNA L=N=iP u H;9;B;H KD; IJHK9JKH7J?ED jKH?:?GK; :Uf7?BB7DJ; v ((.  3'11-,, u *QPPA ?KJPNA HA 
dKL=CA v, EF.9?J., ?KII. 278). 
1989 "8?:. - Cf. !. OLKNP, =NP. *. 232-19 =H. 5. 
1990 /QE u L9AJ=EP: :; H7FF;B;H R B7 FH7D9; 9LAQ =R=JP H’=dKLPEKJ dA H= HKE dA 2008: GK'KD; EH:EDD7D9; 7KJEH?I7DJ 
KD; I7?I?; :; CWC; JOF; :;L7?J FEKLE?H WJH; 9EDJ;IJU; 7K D?L;7K :;I f7?JI CWC;I, 9; GK; D; F;HC;J9P=EP: F7I B; I;KB 
H;9EKHI ;D 97II7J?ED v ((.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - 
x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183) MQE eP=EP dA HKJCQA d=PA H= OKHQPEKJ NAPAJQA L=N HAO PATPAO 
=JPEdKL=CA (*’KNdKJJ=J?A dQ .NeOEdAJP dQ 2NEbQJ=H dA %N=JdA 'JOP=J?A ?KILePAJP PANNEPKNE=HAIAJP =QPKNEO=JP HAO 
O=EOEAO LKQR=EP B=ENA H’KbFAP d’QJ PAH NA?KQNO MQE eP=EP JKJ OQOLAJOEB : Cf. !. OLKNP, =NP. *. 232-19 =H. 3 =J?EAJ. z4. 
JKP=IIAJP :  .  -3*-!, u .NeRAJPEKJ AP NeLNAOOEKJ dA H'QO=CA dA LNKdQEPO dKL=JPO d=JO HAO ?KILePEPEKJO 
OLKNPERAO v, EF.9?J., L. 137 ; (.-7. *A11A**#, u *A dKL=CA dAO OLKNPEBO : QJA JKQRAHHA HKE v, EF.9?J., L. 133). 
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=RA? H= FQNEOLNQdAJ?A dA H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA1991, HA CKQRANJAIAJP1992 

BN=Jd=EO1993 = OAIbHA-P-EH AT?HQ PKQPA LKOOEbEHEPe dA NA?KQNO1994 dAO LANOKJJAO REOeAO L=N HAO 

LANMQEOEPEKJO AP O=EOEAO ?KJPNA HAO KNdKJJ=J?AO HAO =U=JP =QPKNEOeAO. 

 
!KJBKNIeIAJP =Q u :HE?J 9ECCKD v dAO NA?KQNO ?KJPNA HAO KNdKJJ=J?AO dQ (*"1995, 

OAQHO HAO u 9.:HE9KH;KH :; B7 RUFK8B?GK; v1996 KQ u 9.:HE9KH;KH gUDUH7B v1997 dARN=EAJP LKQRKEN 

EJPANFAPAN =LLAH dA PKQP PULA d’KNdKJJ=J?A. 

 
281. AQ PANIA dAO KLeN=PEKJO dA O=EOEA, H= u FHE9U:KH; :k?DL;DJ7?H; :;I F?V9;I v1998 AJREO=CeA 

L=N HA !KdA dQ OLKNP EILKOA MQA u 9H:;I EH?g?D7KN :K FHE9VI-L;H87B H;B7J7DJ B;9QN: :UHEKB;C;DJ 

(w) v =??KIL=CJeO dQ HEOPEJC dAO eHeIAJPO NA?QAEHHEO OKEAJP ?KIIQJEMQeO P=JP =Q (*" MQE 

=QPKNEOA HAQN PAJQA MQ’=QT LANOKJJAO =U=JP B=EP H’KbFAP dAO LANMQEOEPEKJO u :7DI B;I 9?DG jEKHI 

GK? IK?L;DJ B;KH 9B[JKH; v1999. 

 
*A .NK?QNAQN dA H= 0eLQbHEMQA AJ AOP AJ?KNA dAOPEJ=P=ENA d=JO dAO deH=EO OEIEH=ENAO2000 

=Q PEPNA dA OKJ EJBKNI=PEKJ u ;N FEIJ v2001, LNe?EOEKJ eP=JP B=EPA MQA OE dAO EJBN=?PEKJO =JPEdKL=CA 

dAR=EAJP gPNA ?KJOP=PeAO à ?APPA K??=OEKJ2002, HA deB=QP dA PN=JOIEOOEKJ à ?A dANJEAN dAO u FHE9VI-

                                                
1991 Cf. OQN HAO REOEPAO dKIE?EHE=ENAO AJ I=PEfNA BEO?=HA : !#"&, =BB. Jq 18497/03, 21 BeRNEAN 2008, 0=RKJ ?/ $N=J?A, 
EF.9?J. (.KOEPEKJ dA H= !#"& ?KJBENIeA LAQ dA PAILO =LNfO à QJA PNELHA NALNEOA (!#"&, =BB. Jq 18603/03, 24 FQEHHAP 
2008, AJdNe ?/ $N=J?A, DH. f?I9., Jq 43, 23 K?PKbNA 2008, ?KII. 227, JKPA !. *-3'2. - !#"&, =BB. Jq 18659/0, 
18 OALPAIbNA 2008, )=JdHAN ?/ $N=J?A, D., 25 OALPAIbNA 2008, A(, KbO. +. *É,A. - !#"&, =BB. Jq 10447/03, 
16 K?PKbNA 2008, +=O?DEJK ?/ $N=J?A, DH. f?I9., Jq 44, 30 K?PKbNA 2008, ?KII. 227, =?P. 319). z 4. JKP=IIAJP : 
(.-+. .0'-*, u .NK?edQNA dA REOEPA AP dA O=EOEA dKIE?EHE=ENAO (*.$, =NP. *. 16  ) v, J.-C%., )HE9U:KH;I f?I97B;I, 
B=O?. 340, JJq 17 O) - 4. AJ?KNA d=JO HA dKI=EJA dQ dNKEP dA H= ?KJ?QNNAJ?A : !#"&, =BB. Jq 29598/08, 5 I=E 2011, 
1Pe +AP=HHQNCEMQA *EKP=Nd $NfNAO ?/ $N=J?A, EF.9?J.  
1992 !AHQE-?E eP=EP LKQNP=JP ?KJO?EAJP dA ?APPA OEPQ=PEKJ LQEOMQ’EH eP=EP IgIA à H’KNECEJA d’QJ =IAJdAIAJP MQE 
Nee?NER=EP H’=NPE?HA *. 232-19 dQ !KdA dQ OLKNP LKQN OA ?KJBKNIAN =QT PATPAO AQNKLeAJO (Cf. L=N AT., !KILPA NAJdQ 
EJPeCN=H, 1eJ=P, Oe=J?A dQ 21 I=E 2008, J(, 22 I=E 2008, L. 2325 (AQdEPEKJ dA  . *=LKNPA)) =dKLPe L=N HAO OeJ=PAQNO 
=R=JP MQA H’AOOAIbHeA J=PEKJ=HA JA NAREAJJA ?KJPNA PKQPA HKCEMQA u IKH 9;JJ; 7L7D9U; v ((.-!. *A.-3 *#, u *= 
JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 
183. - 4. d’=EHHAQNO : 0=LLKNP A,, Jq 818, FHU9., L. 53). 
1993 Cf. -Nd. Jq 2010-379, FHU9., =NP. 24. 
1994 Cf. (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA 
: ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524. 
1995 .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, 
EF.9?J., L. 23. z Cf. !. LNK?. LeJ., =NP. 185. 
1996 . LNK?. LeJ., =NP. 185 =H. 1. 
1997 "8?:., =H. 4. 
1998 0=LLKNP A,, Jq 818, FHU9., L. 54. 
1999 !. OLKNP, =NP. *. 232-19 =H. 6. 
2000 "8?:., =H. 9. 
2001 0=LLKNP A,, Jq 818, FHU9., L. 50. 
2002 Cf. !. OLKNP, =NP. *. 232-19 =H. 8 AP 9. z "=JO ?AO ?=O, H’EJPANRAJPEKJ dQ .NK?QNAQN dA H= 0eLQbHEMQA OAN= =HKNO 
OQEREA dA u B7 I7?I?; F7H (w) 9OAO OKEJO: :kKD Eff?9?;H :; FEB?9; jK:?9?7?H; ;J, B; 97I U9hU7DJ, 9dA: B7 C?I; ;D gKLH; 
:; I;I FHUHEg7J?L;I :; FK?II7D9; FK8B?GK; v (0=LLKNP A,, Jq 818, FHU9., L. 50). 
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L;H87KN v2003 dA ?KJOP=P2004 d=JO QJ deH=E OEIEH=ENA AJPN=iJAN=EP H= u DKBB?JU v dA H= LNK?edQNA2005. 

  
282. 1E H= IgIA O=J?PEKJ AOP LNeRQA AJ ?=O dA deB=QP dA ?KIIQJE?=PEKJ dA ?AO dK?QIAJPO 

=QT LANOKJJAO MQE RKJP B=ENA H’KbFAP dA LKQNOQEPAO2006, HAQN EJBKNI=PEKJ d=JO HA NAOLA?P dAO 

?KJdEPEKJO HeC=HAO LANIAPPN= d’AJC=CAN dAO LKQNOQEPAO à HAQN AJ?KJPNA MQE ?KJdQENKJP à HAQN 

eRAJPQAHHA ?KJd=IJ=PEKJ.   

2 - L,9 6,04,9 (6620c()2,9 (ux 65u8v5y,u89 ,: :8(-07u(4:9 
 
283. "AO LAEJAO u IULVH;9O: v2007 NALNEOAO AJ CN=JdA L=NPEA dA H= HeCEOH=PEKJ =LLHE?=bHA AJ 

I=PEfNA dA PN=BE? dA OPQLeBE=JPO2008 O=J?PEKJJAJP HAO deHEPO dA LKQNRKUAQNO AP PN=BEMQ=JPO dA 

LNKdQEPO dKL=JPO2009, bEAJ MQA HAQN PAJP=PERA OAIbHA J’gPNA LHQO LQJEOO=bHA dA B=dKJ 

EJATLHE?=bHA2010. 

 
2=JP HAO LANOKJJAO LDUOEMQAO MQA IKN=HAO AP HAQNO ?KILHE?AO OANKJP O=J?PEKJJeO d=JO H= 

                                                
2003 "8?:. 
2004 !AO dANJEANO u fEDJ fE? jKIGK'R FH;KL; 9EDJH7?H; v (!. OLKNP, =NP. *. 232-19 =H. 8) ?KIIA EH AOP d’QO=CA u :7DI 
B;I BE?I IFU9?7B;I v ((.  3'11-,, u *QPPA ?KJPNA HA dKL=CA v, EF.9?J., ?KII. 278). 
2005 !. OLKNP, =NP. *. 232-19 =H. 9. - *= IAJPEKJ =Q OAEJ dQ !KdA dQ OLKNP dA H’u ?DfEHC9=PEKJ: I7DI :UB7?, F7H JEKJ 
CEO;D v dQ .NK?QNAQN dA H= 0eLQbHEMQA u :VI GK'KD; ?DfH79J?ED ;IJ 9EDIJ7JU; v (!. OLKNP, =NP. *. 232-19 =H. 1. - Cf. 
*. Jq 2008-650, FHU9., =NP. 4) eP=EP ?AJOeA L=HHEAN HAO deB=QPO dA OAO dEOLKOEPEKJO MQE H= LNeRKEAJP d=JO HA u :UB7? 
7II;P B7Hg; :; 9?DG 95: jEKHI v OQEPA =QT LANMQEOEPEKJO AP O=EOEAO =QPKNEOeAO L=N HA (*" (0=LLKNP A,, Jq 818, FHU9., 
L. 50, deH=E u GK? F9KQR=EP:, ;D FH7J?GK;, FEI;H :; HU;BB;I :?ff?9KBJUI FEKH KD; C?I; ;D gKLH; ;ff?979; :;I 9EDJH[B;I v 
?=N ?AJOe u B7LEH?I;9N : (w) B7 :?IF7H?J?ED :; 9;HJ7?D;I FH;KL;I v). +=EO ?APPA LNe?EOEKJ J’eP=EP OAIbHA-P-EH L=O 
Je?AOO=ENA (&KNIEO LAQP-gPNA u FEKH B;I F;HIEDD;I FHE9U:7DJ 7KN 9EDJH[B;I GK? D; I;H7?;DJ F7I fED9J?EDD7?H;I v 
("8?:.). z 4. eC=HAIAJP : (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. 
- x LNKLKO dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183) =Q RQ dAO dEOLKOEPEKJO CeJeN=HAO dA H’=NPE?HA 40 dQ !KdA dA 
LNK?edQNA LeJ=HA ("8?:.). 
2006 /QE AJ NAdKERAJP u 9EF?; v ("8?:.). 
2007 (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 156 (4. eC=HAIAJP : 
"8?:., u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-470). 
2008 Cf. $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., LL. 453-455. 
2009 Cf. !. OLKNP, =NP. *. 23-10 1q 9.KQNRKUAQNO: AP 2q 92N=BEMQ=JPO:. 
2010 *A !KdA LeJ=H EILKOA AJ I=PEfNA ?KNNA?PEKJJAHHA MQA H= PAJP=PERA OKEP ATLNAOOeIAJP LNKDEbeA L=N HAO PATPAO 
BKJd=JP H= NeLNAOOEKJ d’QJ deHEP L=NPE?QHEAN LKQN gPNA NeLNEIeA (Cf. !. LeJ=H, =NP. 121-4 2q). !’AOP H= OKHQPEKJ MQE 
=R=EP ePe EJEPE=HAIAJP NAPAJQA L=N HA HeCEOH=PAQN BN=Jd=EO LKQN H’AJOAIbHA dAO EJBN=?PEKJO LeJ=HAO =JPEdKL=CA (#J 
=LLHE?=PEKJ dA H’=NPE?HA *. 232-29 =J?EAJ dQ !KdA dQ OLKNP u 9H:7 J;DJ7J?L; 9dA ?KIIEOOEKJ dA H'QJ: :;I :UB?JI (w) 
9NeLNEIeO LeJ=HAIAJP AJ I=PEfNA dA dKL=CA eP=EP: FKD?; :;I CWC;I F;?D;I GK; (w) 9?AO: ?DfH79J?ED9O: ;BB;9O:-
CWC;9O: v) =R=JP MQA HA CKQRANJAIAJP JA L=N=EOOA NARAJEN OQN HAO PATPAO =JPeNEAQNO (Cf. -Nd. Jq 2010-379, FHU9., 
=NP. 27). *A dKQPA eP=EP AJ ABBAP LANIEO (Cf. .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA 
OQN HA ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 23), AJ L=NPE?QHEAN LKQN HAO ?KILKNPAIAJPO dA LKQNRKUAQNO AP PN=BE? dA 
LNKdQEPO dKL=JPO dKJP H= PAJP=PERA eP=EP LKQN H= LNAIEfNA BKEO O=J?PEKJJeA OQN HA LH=J dEO?ELHEJ=ENA (Cf. !. OLKNP, =NP. 
*. 232-10 5q, ?Nee L=N -Nd. Jq 2010-379, FHU9., =NP. 4) ?KJ?KIEP=IIAJP à O= OQLLNAOOEKJ dAO dEOLKOEPEKJO LeJ=HAO 
=JPEdKL=CA dQ !KdA dQ OLKNP. 'H OAIbHAN=EP PKQPABKEO MQ’EH B=EHHA =QFKQNd’DQE ?KJOEdeNAN (4. JKP=IIAJP : (.-.. 4'A*, 
%; H?IGK; FUD7B :7DI B; IFEHJ, ed. *=IU, ?KHH. *=IU ATA "NKEP, 2012, L. 245) MQA ?APPA dANJEfNA J’AOP LHQO NeLNEIeA 
LeJ=HAIAJP AJ N=EOKJ dA H’=bOAJ?A dA IKdEBE?=PEKJO PATPQAHHAO QHPeNEAQNAO (Cf. .. 0-!'.-,, u -NdKJJ=J?A dQ 14 
=RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 23). 
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?=dNA dA H’=?PEKJ LQbHEMQA2011 d=JO HAO ?=O Kn HAO EJBN=?PEKJO dA LKQNRKUAQNO KQ PN=BE? dA LNKdQEPO 

dKL=JPO OANKJP ?KJOPEPQeAO2012. 

 
284. *AO LNAIEfNAO2013 AJ?KQNAJP à PEPNA u FH?D9?F7B v2014 QJA LAEJA u :; 9?DG 95: 7DI 

:';CFH?IEDD;C;DJ v LKQR=JP O’=??KIL=CJAN dQ L=EAIAJP d’QJA u 7C;D:; :; 75 000 91KET=JPA-

MQEJVA IEHHA: € v2015, O=J?PEKJO MQE OKJP LKNPeAO u R I;FJ 97: 7DI :';CFH?IEDD;C;DJ ;J R 150 000 

9/QEJVA IEHHA: € :'7C;D:; v2016 AJ LNeOAJ?A dA u 9?H9EDIJ7D9;I 7ggH7L7DJ;I v2017. 

 
.AQRAJP O’U =FKQPAN dAO u F;?D;I 9ECFBUC;DJ7?H;I v2018 Je?AOO=ENAIAJP u EH:EDDeAO v 

L=N HAO PNEbQJ=QT u FEKH WJH; 7FFB?978B;I v 2019 AP u 9KCKB9=bHAO: v2020 AJPNA AHHAO2021. 

 
                                                
2011 Cf. !. LNK?. LeJ., =NP. 1. 
2012 !AO O=J?PEKJO LKQNNKJP AJ?KNA gPNA =HKQNdEAO =Q PEPNA dA H’=?PEKJ ?EREHA (!. LNK?. LeJ., =NP. 2. - 4. !. OLKNP, =NP. 
*. 232-30) eRAJPQAHHAIAJP FKEJPA (Cf. ?8?:., =NP. 3) à ?AHHA-?E. z Cf. !=OO. ?NEI., 12 OALPAIbNA 2000, AIIE9?7J?ED 1., 
Jq 00-80.587, BKBB. 9H?C., 2000, Jq 264, L. 777 ; DHE?J 21, 2000, #0 003 !KLUNECDP 2N=JO=?PERA 2000-2001, JKPA 
+. .#*2'#0 ; D., 2001, L. 1659, KbO. A. *A!A A0A21 ; R,C, 2001, L. 40, KbO. ".-,. !-++A0#2. z 4. 
=QOOE : !=OO. ?NEI., 29 OALPAIbNA 2009, ,E9?UJU ,7KD?;H-DKL7B, Jq 09-81.159, BKBB. 9H?C., 2009, Jq 160 ; AJ FUD7B, 
2009, L. 508, KbO. +.-#. !. ; D., 2010, L. 2254, JKPA (. .0A"#*. - 4. AJ?KNA :  !=OO. !NEI. 4 BeRNEAN 1997, B;HD7H: 
1., Jq 96-81.227 ; BKBB. 9H?C., Jq 45, L. 133 ; R,C, 1997, L. 853, JKPA (.-.. "',2'*&A! ;  7P. )7B., 1997, L. 225, 
JKPA (.-.. "-3!#2 ; D., 1997, L. 69 ; R-D 9EC., 1997, L. 692, KbO.  .  -3*-!. z 4. AJBEJ : !=OO. ?NEI., 8 
F=JREAN 2003, )?;HH; 1., Jq 02-81.977, EJedEP. 
2013 !KJ?ANJ=JP HAO OAQHAO EJBN=?PEKJO dA PN=BE? dA LNKdQEPO dKL=JPO, H= LAEJA AJ?KQNQA OQN HA LH=J BEJ=J?EAN L=N HAO 
LANOKJJAO IEOAO AJ ?=QOA LKQNN= AJ?KNA gPNA =QCIAJPeA OQbOP=JPEAHHAIAJP L=N H’=FKQP d’u 7C;D:;I :EK7D?VH;I v 
?KJOe?QPERAO à H’eRAJPQAHHA ?KIIEOOEKJ dA u :UB?JI :EK7D?;HI v ((.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO 
LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 156.). z #J ABBAP u B7 HVgB; :?J; :; iBk?DfH79J?ED KD?GK;j v =LLHE?=bHA L=N 
LNEJ?ELA AJ I=PEfNA dKQ=JEfNA ($. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 719. z Cf. !. dKQ=JAO, 
=NP. 439 1.) AT?HQP dA OKJ ?D=IL d’=LLHE?=PEKJ HAO O=J?PEKJO Le?QJE=ENAO MQE dKERAJP gPNA d FHEDED9U;I FEKH 9h79KD; 
:;I ?DfH79J?EDI :ûC;DJ UJ78B?;I v MQE OKJP AJ ?KJ?KQNO (!. dKQ=JAO, =NP. 439 2. z 4. $. !A A**#0-, 7.  '1'-3, 
DHE?J :; B7 :HEgK;, EF.9?J., L. 719). 
2014 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  244. - 4. OQN H= dEOPEJ?PEKJ AJPNA LAEJAO u iFH?D9?F7B;Ij v 
AP LAEJAO u i9ECFBUC;DJ7?H;Ij v AJ I=PEfNA LeJ=HA : (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., LL. 353-358. 
2015 !. OLKNP, =NP. *. 232-26 '' =H. 1. 
2016 "8?:., =H. 2. 
2017 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  244 (4. eC=HAIAJP : $.  37, (.-+. +A0+A7-3, ". 
.-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 495 ; %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, 
!. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 471 ; (.-!. *A.-3 *#, 
u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 156 ). z *= LAEJA =LLHE?=bHA deLAJd =HKNO dAO 
u 9ED:?J?EDI :7DI B;IGK;BB;I (w) 9H’EJBN=?PEKJ: ;IJ F;HFUJHU; v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, 
Jq 205). 'H AJ EN= dA H= OKNPA JKJ OAQHAIAJP u BEHIGK; B;I f7?JI I9ANKJP: 9ECC?I ;D 87D:; EHg7D?IU; v (!. OLKNP, =NP. 
*. 232-26 '' =H. 2, NAJRKU=JP à H’=NP. 132-71 dQ !KdA LeJ=H MQE H= deBEJEP HeC=HAIAJP ?KIIA u 9?:EDIJ?JK9=JP: (w) 
JEKJ gHEKF;C;DJ fEHCU EK JEKJ; ;DJ;DJ; UJ78B?; ;D LK; :; B7 FHUF7H7J?ED, 97H79JUH?IU; F7H KD EK FBKI?;KHI f7?JI 
C7JUH?;BI, :'KD; EK :; FBKI?;KHI ?DfH79J?EDI v) I=EO AJ?KNA u R B'Ug7H: :'KD C?D;KH EK F7H KD; F;HIEDD; 7O7DJ 
7KJEH?JU IKH KD EK :;I IFEHJ?fI v ("8?:. z u %7 9ECC?II?ED :;I f7?JI IKH KD C?D;KH D; FEI7DJ F7I :; FHE8BVC;I 
jKH?:?GK;I F7HJ?9KB?;HI :VI BEHI GK; B7 C?DEH?JU :; B7 F;HIEDD; FEKHIK?L?; ;IJ UJ78B?; v ((.-!. *A.-3 *#, u 1LKNP 
- !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 156)). 
2018 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 472. 
2019 (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 157. 
2020 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 206. 
2021 !AO dANJEfNAO u LAQRAJP 9IgIA: WJH; FHEDED9U;I R J?JH; :; F;?D; FH?D9?F7B; v ((.-!. *A.-3 *#, u 1LKNP - 
!KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 157). 
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285. AQ u DEC8H; :; 9?DG 95: v2022, ?AO dANJEfNAO RKJP LKNPAN OQN HAO LNKdQEPO QPEHEOeO =QT BEJO 

dA dKL=CA2023, H= LQbHE?EPe dAO O=J?PEKJO2024 AP HAO LKOOEbEHEPeO BQPQNAO d’ATAN?E?A d’QJA =?PEREPe 

LNKBAOOEKJJAHHA KQ BKJ?PEKJ LQbHEMQA L=N HAO EJdEREdQO ?KJd=IJeO2025, I=EO L=NBKEO AJ?KNA 

LKQRKEN OA ?KJBKJdNA =RA? HAO LAEJAO =LLHE?=bHAO =QT LANOKJJAO IKN=HAO2026. 

 
*AQN NAOLKJO=bEHEPe LeJ=HA2027 LAQP AJ ABBAP gPNA AJC=CeA AJ RANPQ dQ !KdA dQ OLKNP LKQN 

dAO EJBN=?PEKJO dA dKL=CA2028, d=JO HAO ?KJdEPEKJO dQ dNKEP ?KIIQJ2029. 

 
286. #HHAO AJ?KQNAJP AJ CQEOA dA u F;?D; FH?D9?F7B; v2030 H’EJBHE?PEKJ d’u 7C;D:;9O: v2031, 

                                                
2022 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 472. z 4. AJ?KNA : (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  244. 
2023 Cf. !. OLKNP, =NP. *. 232-27 1q, LANIAPP=JP HA LNKJKJ?e dA u 9H:7 9EDf?I97J?ED :;I IK8IJ7D9;I EK FHE9U:UI ;J 
:;I E8j;JI EK :E9KC;DJI GK? EDJ I;HL? R 9ECC;JJH; B'?DfH79J?ED EK R ;D f79?B?J;H B7 9ECC?II?ED v. 
2024 *A !KdA dQ OLKNP AJREO=CA=JP H= LKOOEbEHEPe d’u 7ff?9h7g; EK (w) :?ffKI?ED :; B7 :U9?I?ED 9dA O=J?PEKJ: 
FHEDED9U; (w) v ("8?:. 2q. z 4. (.-$. )#0*É-, u *= LQbHE?EPe-ATAILH=NEPe - *A JKQRA=Q dNKEP dA H= LQbHE?=PEKJ 
dAO O=J?PEKJO =dIEJEOPN=PERAO AP FQNEdE?PEKJJAHHAO v, RFDA, 2015, L. 751 ; KQ *. "32&#'**#2 "A *A+-2&#, 
%. -"',#2, u .QbHE?=PEKJ dAO O=J?PEKJO : HA FQCA B=?A à H'ePANJEPe v, AJDA, 2016, L. 2150). - Cf. AJ I=PEfNA 
dEO?ELHEJ=ENA =JPEdKL=CA : !. OLKNP, =NP. *. 232-23 ' =H. 2 91LKNPEBO ; Cf. -Nd. Jq 2015-1207, FHU9., =NP. 20: ; ?8?:., '' 
=H. 2 9-NC=JEO=PAQNO ; Cf. -Nd. Jq 2015-1207, FHU9., =NP. 20: NAJRKU=JP =Q JKQRAH =NPE?HA *. 232-23-3-1 dQ !KdA dQ 
OLKNP 9Cf. -Nd. Jq 2015-1207, FHU9., =NP. 22:. 
2025 *AO LANOKJJAO ?KJd=IJeAO LKQN dAO B=EPO dA dKL=CA LKQNNKJP =EJOE OA RKEN EJPANdENA H= LKOOEbEHEPe JKJ 
OAQHAIAJP u :';N;H9;H B'79J?L?JU FHEf;II?EDD;BB; EK IE9?7B; :7DI B';N;H9?9; EK R B'E997I?ED :; B7GK;BB; B'?DfH79J?ED 
7 UJU 9ECC?I; v, I=EO eC=HAIAJP ?AHHA u :';N;H9;H (w) 9PKQPA: fED9J?ED FK8B?GK; v ("8?:., 4q AP 5q). 
2026 !. OLKNP, =NP. *. 232-27 3q. - Cf. LKQN QJ ATAILHA : 2%' $KET, 18 F=JREAN 2006, &) 9/ DKFEDJ ;J 7., Jq 18/2006. 
2027 Cf. JKP=IIAJP : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., JJq 408-419, 
LL. 200-207 ; KQ 0=LLKNP =JJQAH dA H= !KQN dA ?=OO=PEKJ, %; H?IGK;, 2011, LL. 278-281. 
2028 Cf.  $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 522 ; KQ 
A. *A!A A0A21, (.-+. .A12-0, u 1LKNP AP =?PEREPeO LDUOEMQAO v, RUF. :H. FUD ;J FHE9. FUD., Jq 124. 
2029 !A PATPA (Cf. !. OLKNP, =NP. *. 232-28) NAJRKEA =QT dEOLKOEPEKJO CeJeN=HAO (Cf. &. +A21-.-3*-3 u 
{%eJeN=HEO=PEKJ dA H= NAOLKJO=bEHEPe LeJ=HA dAO LANOKJJAO IKN=HAO| : LNeOAJP=PEKJ dA H= ?EN?QH=ENA !NEI-06-3/#8 dQ 
13 BeRNEAN 2006 v, R;L. IE9?UJUI, 2006, L. 483) dA H’=NPE?HA 121-2 dQ !KdA LeJ=H NeCEOO=JP HAO ?KJdEPEKJO 
d’AJC=CAIAJP dA HAQN NAOLKJO=bEHEPe, =QT PANIAO dQMQAH : u 9H:;I F;HIEDD;I CEH7B;I, R B';N9BKI?ED :; B'QJ7J, IEDJ 
H;IFEDI78B;I FUD7B;C;DJ, (w), :;I ?DfH79J?EDI 9ECC?I;I, FEKH B;KH 9ECFJ;, F7H B;KHI EHg7D;I EK H;FHUI;DJ7DJI v 
("8?:., =H. 1. - 4. (. 20'!-2, u *A dNKEP LeJ=H à H'eLNAQRA dA H= NAOLKJO=bEHEPe dAO LANOKJJAO IKN=HAO : H'ATAILHA 
BN=Jd=EO v, R,C, 2012, L. 19). z 2KQO HAO KNC=JEOIAO dA dNKEP LNERe yQRN=JP d=JO HA dKI=EJA OLKNPEB OKJP AJ LNAIEAN 
HEAQ ?KJ?ANJeO (4.  $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., 
L. 521) u GK;B GK; IE?J B;KH IJ7JKJ v ((.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  56), MQA ?A OKEAJP HAO 
BedeN=PEKJO OLKNPERAO KQ OEILHAO =OOK?E=PEKJO dA b=OA, I=EO AJ?KNA HAO OK?EePeO dA PULA ?H=OOEMQA. #J OA?KJd HEAQ, 
HAQN NAOLKJO=bEHEPe LeJ=HA LKQNN= gPNA AJC=CeA L=N HAQNO u EHg7D;I :; :HE?J v KQ u :?H?g;7DJI :; f7?J v ("8?:., LL. 
59-60) ?KIIA L=N HAO NALNeOAJP=JPO dA ?AO CNKQLAIAJPO, u F;HIEDD;I FhOI?GK;I 7O7DJ B; FEKLE?H, BUg7B EK 
IJ7JKJ7?H;, :k7g?H (w) 9AJ HAQN: DEC (w) v KQ u I7B7H?U9O: J?JKB7?H;9O: :kKD; :UBUg7J?ED :; FEKLE?H v ("8?:., L. 60) 
MQE =QN=EAJP ?KIIEO QJA EJBN=?PEKJ dA dKL=CA LKQN HAQN ?KILPA. !A OAN= HA ?=O AJ PNKEOEfIA HEAQ u 9h7GK; fE?I 
GK9A: (w) 9?AQT-?E: O JHEKL;9NKJP: ?DJUHWJ v ((.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., LL. 60-61), MQA ?A 
dANJEAN OKEP u f?D7D9?;H EK U9EDEC?GK; v ((.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., JJq 480-450, u 
9H:kED F;DI; JEKJ :; IK?J; 7K IFEDIEH EK 7K 9BK8 FHEf;II?EDD;B FEKH B;IGK;BI Bk?DJUHWJ f?D7D9?;H EK U9EDEC?GK; 
I;C8B; UL?:;DJ v:). 
2030 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 207. 
2031 !. OLKNP, =NP. *. 232-28, NAJRKU=JP à H’=NPE?HA 131-38 dQ !KdA LeJ=H MQE AJ dePANIEJA HAO u CE:7B?JUI v AJ 
BET=JP u B; J7KN :k7C;D:; FEKH B;I F;HIEDD;I CEH7B;I v (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, 
R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 418, L. 206). 
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O=J?PEKJO u :; FH?D9?F; v2032 =QTMQAHHAO LKQNNKJP O’=FKQPAN dEBBeNAJPO PULAO dA u F;?D;I 

9ECFBUC;DJ7?H;I v2033. 

  
*A IKJP=JP dAO u 7C;D:;9O: v LNKJKJd=bHAO2034 LKQNN= =EJOE gPNA LKNPe u 7K GK?DJKFB; 

:; 9;BK? FHULK FEKH B;I F;HIEDD;I FhOI?GK;I F7H B7 BE? GK? HUFH?C; B'?DfH79J?ED v2035. 

 
3JA LANOKJJA IKN=HA AJ?KQNP AJ H= ?EN?KJOP=J?A H’EJBHE?PEKJ d’QJA O=J?PEKJ Le?QJE=ENA 

d’QJ IKJP=JP I=TEI=H dA 375.000 (2NKEO ?AJP OKET=JPA MQEJVA IEHHA) €2036 LKQN HAO EJBN=?PEKJO 

dA LKQNRKUAQNO KQ PN=BE? ?KIIEOAO L=N OAO NALNeOAJP=JPO MQE dARN=EAJP L=N =EHHAQNO gPNA 

?KJOEdeNeO ?KIIA u 7KJ;KHI EK 9ECFB?9;I :;I CWC;I f7?JI v 2037 AP O=J?PEKJJeO 

LANOKJJAHHAIAJP2038.  

                                                
2032 (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 374 : u 9?:;B7 I?gD?f?; GK; FEKH JEKJ; ?DfH79J?ED 9ECC?I; F7H KD; 
F;HIEDD; CEH7B;, B7 F;?D; ;D9EKHK; ;IJ Bk7C;D:;, B;I 7KJH;I F;?D;I DkUJ7DJ ;D9EKHK;I GK; :7DI B;I 97I FHULKI F7H 
B7 BE? v, ?KIIA ?’AOP HA ?=O AJ I=PEfNA dA dKL=CA (Cf. !. OLKNP, =NP. *. 232-28 =) AP b)). z 4. eC=HAIAJP : !. 
A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 418, L. 206. 
2033 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 207 (4. eC=HAIAJP : $.  37, (.-+. +A0+A7-3, ". 
.-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 522 ; %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, 
!. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 471-472). z .KQNN= PKQP 
d’=bKNd gPNA KNdKJJeA L=N HAO FQCAO AJ =LLHE?=PEKJ dQ OAQH !KdA dQ OLKNP u 9H:7 f;HC;JKH;, FEKH KD; :KHU; :'KD 91: 
7D 7K FBKI, :;I UJ78B?II;C;DJI EK :; B'KD EK FBKI?;KHI :;I UJ78B?II;C;DJI :; B';DJH;FH?I; 7O7DJ I;HL? R 9ECC;JJH; 
B'?DfH79J?ED ;J 7FF7HJ;D7DJ R B7 F;HIEDD; CEH7B; 9ED:7CDU; v (!. OLKNP, =NP. *. 232-28 b). z *’=bOAJ?A dA NeBeNAJ?A 
=Q !KdA LeJ=H d=JO ?APPA DULKPDfOA AOP H= ?KJOeMQAJ?A dQ B=EP MQA H= LAEJA LNeRQA d=JO ?AO ?=O AOP IKEJdNA MQA 
?AHHA =LLHE?=bHA à PEPNA dA LNEJ?ELA MQE AOP JKNI=HAIAJP BETeA à u 9?DG 95: 7DI v L=N H’=NPE?HA 131-39 =H. 1, 4q dQ 
dANJEAN PATPA ?EPe). 2NKEO (3) =QPNAO LAEJAO dA IgIA J=PQNA OKJP AJOQEPA AJREO=CeAO L=N ?A ?KdA L=N NAJRKE =QT 
dEOLKOEPEKJO dA H’=NPE?HA 131-39 dQ !KdA LeJ=H (!. OLKNP, =NP. *. 232-28 =). - !’AOP H= HKE Jq 2009-526 (*KE Jq 2009-
526 dQ 12 I=E 2009 dA OEILHEBE?=PEKJ AP dA ?H=NEBE?=PEKJ dQ dNKEP AP d'=HHfCAIAJP dAO LNK?edQNAO, J(, 13 I=E 2009, 
L. 7920, =NP. 125) MQE u 7 7FFEHJU :;I CE:?f?97J?EDI 7KN :?IFEI?J?EDI H;B7J?L;I R B7 H;IFEDI78?B?JU FUD7B; :;I 
F;HIEDD;I CEH7B;I 7f?D :; H;DLEO;H 7KN F;?D;I FHULK;I F7H B;I 7HJ?9B;I %. 131-37 ;J IK?L7DJI :K 9E:; FUD7B v AP 
=EJOE ?KJdQEP à QJA IKdEBE?=PEKJ dA H’=NPE?HA *. 232-28 dQ !KdA dQ OLKNP (A. *A!A A0A21, (.-+. .A12-0, 
u 1LKNP AP =?PEREPeO LDUOEMQAO v, EF.9?J., Jq 124)). 'H AOP MQAOPEKJ AJ LNAIEAN HEAQ dA u 9H:'?DJ;H:?9J?ED v B=EPA à H= 
LANOKJJA IKN=HA ?KJd=IJeA u R J?JH; :Uf?D?J?f EK FEKH KD; :KHU; :; 9?DG 95: 7DI 7K FBKI, :';N;H9;H :?H;9J;C;DJ EK 
?D:?H;9J;C;DJ KD; EK FBKI?;KHI 79J?L?JUI FHEf;II?EDD;BB;I EK IE9?7B;I v (!. LeJ=H, =NP. *. 131-39 =H. 1, 2q). #J 
OA?KJd HEAQ, LKQNN= gPNA LNKJKJ?eA à OKJ AJ?KJPNA QJA u F;?D; :; 9EDf?I97J?ED v ("8?:., 8q) MQE LKQNN= JKP=IIAJP 
LKNPAN à H= BKEO OQN u JEKI B;I 8?;DI C;K8B;I EK ?CC;K8B;I (w) 7O7DJ I;HL? R 9ECC;JJH; B'?DfH79J?ED EK GK? UJ7?;DJ 
:;IJ?DUI R B7 9ECC;JJH;, ;J :EDJ (w) 9?APPA dANJEfNA: ;IJ FHEFH?UJ7?H; v ("8?:., =NP. 131-21 =H. 2) ?KIIA OQN ?AQT 
u GK? IEDJ B'E8j;J EK B; FHE:K?J :?H;9J EK ?D:?H;9J :; B'?DfH79J?ED v ?KIIEOA ("8?:., =H. 3). #J dANJEAN HEAQ, EH LKQNN= 
gPNA LNK?ede OQN de?EOEKJ FQdE?E=ENA à u 9H:'7ff?9h7g; :; B7 :U9?I?ED FHEDED9U; EK B7 :?ffKI?ED :; 9;BB;-9? IE?J F7H B7 
FH;II; U9H?J;, IE?J F7H JEKJ CEO;D :; 9ECCKD?97J?ED 7K FK8B?9 F7H LE?; UB;9JHED?GK; v ("8?:., =NP. *. 131-9 =H. 1, 
9q). 
2034 !. OLKNP, =NP. *. 232-28. 
2035 !. LeJ=H, =NP. 131-38 =H. 1 (AQMQAH NAJRKEA H’=NPE?HA *. 232-28 dQ !KdA dQ OLKNP). 
2036 Cf. !. OLKNP, =NP. *. 232-26 '' =H. 1, DKNO ?EN?KJOP=J?AO =CCN=R=JPAO (Cf. ?8?:., =H. 2. z #HHA LKQNN=EP =HKNO gPNA 
LKNPeA à QJ I=TEIQI dA 750.000 (1ALP ?AJP ?EJMQ=JPA IEHHA) AQNKO (€)). 
2037 !. LeJ=H, =NP. 121-2 =H. 3. z !A MQE OECJEBEA MQA u B; F7HGK;J v dAIAQNA AJ LNEJ?ELA u B?89NA: v dQ u 9hE?N :; 
FEKHIK?J;I 9KCKBU;I, :; FEKHIK?J;I :?H?gU;I ;N9BKI?L;C;DJ 9EDJH; B7 F;HIEDD; CEH7B; EK I;KB;C;DJ 9EDJH; I;I 
H;FHUI;DJ7DJI v ((.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  64. z 4. !EN?. +EJ. !0'+ 2006 03 #8/13-
02-2006, EF.9?J. z 4. eC=HAIAJP : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 
416, L. 205 ; (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., LL. 266-268). 
2038 *A u 9KCKB :;I FEKHIK?J;I v dARN=EP JKNI=HAIAJP gPNA NAPAJQ AJ PKQPA DULKPDfOA d=JO HA dKI=EJA =JPEdKL=CA 
((.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  64) ?KJBKNIeIAJP =QT HECJAO dENA?PNE?AO CKQRANJAIAJP=HAO 
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287. *’KbFA?PEB AOP eC=HAIAJP BEJ=J?EAN LKQN ?AQT MQE de?EdAN=EAJP dA OA ?KJOPEPQAN L=NPEAO 

?EREHAO dQN=JP HAO EJOP=J?AO IAPP=JP AJ ?=QOA H’AJOAIbHA dA ?AO EJdEREdQO KQ AJPEPeO KIIA ?A 

OAN= HA ?=O O’EO de?Ed=EAJP dA d’QPEHEOAN ?APPA RKEA LNK?edQN=H dQN=JP QJA EJOP=J?A IAPP=JP AJ 

?=QOA QJ =PDHfPA LKQNOQERE OQN HA BKJdAIAJP dA dEOLKOEPEKJO LeJ=HAO HAQN eP=JP OLe?EBEMQAIAJP 

=LLHE?=bHAO. 

F 2 - L’049:(u8(:054 d’u4 dB20: 96Bc0-07u, (ux 9658:0-9 
 
288. AQ IKIAJP d’=dKLPAN LKQN H= LNAIEfNA BKEO dAO IAOQNAO dA PN=JOLKOEPEKJ dQ !KdA 

IKJdE=H =JPEdKL=CA NAH=PERAO =Q PN=BE? dA LNKdQEPO dKL=JPO, HAO L=NHAIAJP=ENAO BN=Jd=EO KJP 

AOPEIe KLLKNPQJA H= ?Ne=PEKJ d’QJ deHEP dA dePAJPEKJ dA LNKdQEPO dKL=JPO L=N dAO =PDHfPAO2039 

=HKNO MQA u H?;D D'E8B?g;7?J DEJH; F7OI :; I; I?JK;H 9AJ ?A dKI=EJA: IKH KD FB7D FUD7B v2040. 

 
!A u H;JEKH v2041 EJ=PPAJdQ RANO H= LeJ=HEO=PEKJ dQ dKL=CA dAO OLKNPEBO2042 (A) O’AOP 

=??KIL=CJe d’QJ eH=NCEOOAIAJP dAO EJ?NEIEJ=PEKJO u :?H;9J;C;DJ B?U;I 7K :EF7g; hKC7?D v2043 

(B) HAO REO=JP à PEPNA AT?HQOEB KQ LNEJ?EL=H2044.   

A - U4, 8B68,99054 04(::$,4du, du dB20: d, dB:,4:054 d, 685du0:9 d56(4:9 
 
289. *AO EJPANNKC=PEKJO HeCEPEIAO MQE OKJP dA IEOA ?KJ?ANJ=JP HA ?D=IL d’=LLHE?=PEKJ H7J?ED; 

                                                
(Cf. !EN?. +EJ. !0'+ 2006 03 #8/13-02-2006, KL. ?EP), HAO EJBN=?PEKJO LeJ=HAO AJREO=CeAO L=N HA !KdA dQ OLKNP 
eP=JP d=JO HAQN AJOAIbHA EJPAJPEKJJAHHAO (4. #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB 
O'=NNgPA =QT LKNPAO dQ dKL=CA. - {C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317 ; KQ (.-.. 4'A*, %; H?IGK; 
FUD7B :7DI B; IFEHJ, EF.9?J., L.  64). 
2039 Cf. *. Jq 2008-650, FHU9., =NP. 7 AP 1AN. z Cf. =?PQAHHAIAJP : !. OLKNP, =NP. *. 232-26 ' ; "8?:., =NP. *. 232-9 =H. 1 
1q ; AP ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N HA OLKNPEB AOP 
EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26 dQ !KdA dQ OLKNP, FHU9. 
2040 (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE 
dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183 (Cf. LHQO Ne?AIIAJP : +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H 
=JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, JKPA dA b=O dA L=CA Jq 13). 
2041 "8?:. - 4. *. Jq 65-412, FHU9., =NP. 1AN.  
2042 u 9':B D; I'7g?J F7I ?9? :kKD; H;FUD7B?I7J?ED gUDUH7B; :K :EF7g; C7?I :'KD; H;FUD7B?I7J?ED JHVI F7HJ?;BB; v 
(+. +A'1-,,#34#, u  NfRAO NAI=NMQAO OQN H= HKE dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO 
dKL=JPO v, EF.9?J., L. 1839), MQE AOP ?ALAJd=JP d’ u ?CFEHJ7D9?A: (w) 97H jKIGK'R FHUI;DJ B; IOIJVC; fH7DT7?I :; 
BKJJ; 9EDJH; B; :EF7g; H;FEI7?J IKH B7 :?IJ?D9J?ED ;DJH; B;I I?CFB;I KJ?B?I7J;KHI :; FHE:K?JI, F7II?8B;I KD?GK;C;DJ 
:; I7D9J?EDI :?I9?FB?D7?H;I EK 7:C?D?IJH7J?L;I, ;J B;I FEKHLEO;KHI ;J ?D9?J7J;KHI, F7II?8B;I, EKJH; 9;I I7D9J?EDI, :; 
I7D9J?EDI FUD7B;I v (A.-%. 0- #02, u *KE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA 
LNKdQEPO dKL=JPO v, EF.9?J., L. 937).  
2043 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., L. 85 : =BEJ dA HAO dEOPEJCQAN 
dAO u ?DfH79J?EDI ?D:?H;9J;C;DJ B?U;I 7K :EF7g; hKC7?D v NeLNEI=JP AJ L=NPE?QHEAN H’QO=CA KQ HA PN=BE? dA LNKdQEPO 
OPQLeBE=JPO ("8?:., JJq 187-207, LL. 89-95)). 
2044 4. AJ?KNA Ne?AIIAJP : *. Jq 2017-261, FHU9., =NP. 9 (Cf. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u 
.QbHE?=PEKJ d'QJA JKQRAHHA HKE OLKNP v, 2 I=NO 2017 (A. 0A*-,)). 
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F;HIED7; dA ?A dEOLKOEPEB2045 JA OKJP MQA HA NABHAP dA H= ?KJBQOEKJ dAO IKPEBO MQE KJP ?KJdQEP à 

H= dePANIEJ=PEKJ dA OAO eHeIAJPO ?KJOPEPQPEBO AJ dNKEP EJPANJA2046. 

 
'JBHQAJ?e L=N H= JKNIA LNEReA, HA HeCEOH=PAQN BN=Jd=EO H’= NALNEOA à OKJ ?KILPA LKQN H= 

IKdEBEAN =BEJ dA PNKQRAN EH JKQO OAIbHA QJA OKHQPEKJ IedE=JA dAOPEJeA à JA L=O NKILNA 

?KILHfPAIAJP H’eMQEHEbNA AJPNA NeLNAOOEKJ LeJ=HA AP dEO?ELHEJ=ENA dQ dKL=CA.  

 
290. 1KJ NABQO dA LeJ=HEOAN dA JKQRA=Q H’QO=CA dA LNKdQEPO dKL=JPO H’= ?KJdQEP à EJOPEPQAN QJA 

EJBN=?PEKJ EJedEPA AP LKQN ?AO N=EOKJO H=?QJ=ENA AP ?KILHATA dA H= OAQHA dePAJPEKJ dA LNKdQEPO 

dKL=JPO, ?KJOP=P ReNEBE=bHA P=JP =Q JERA=Q dAO ?KJdEPEKJO LNe=H=bHAO (1) MQA dAO eHeIAJPO 

?KJOPEPQPEBO AP O=J?PEKJO (2) dA ?A deHEP dKJP EH OKQD=EP=EP HEIEPAN H= NECQAQN2047. 

1 - L,9 c54d0:0549 68B(2()2,9 d, 2’04-8(c:054 
 
291. *= dePANIEJ=PEKJ dAO ?KJdEPEKJO LNe=H=bHAO =Q deHEP dA dePAJPEKJ dA LNKdQEPO dKL=JPO 

EILKOA dA ?KKNdKJJAN HAO dEOLKOEPEKJO dEO?ELHEJ=ENAO AP LeJ=HAO dQ !KdA dQ OLKNP LNKLNAO à ?AO 

                                                
2045 Cf. (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  240 ; #. "A-3", A. +É,A%#0, u /Q=Jd H= 
NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ dKL=CA. - {C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317 ; 
.. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., 
L. 23.  
2046 "A B=dKJ OQNLNAJ=JPA, HAO %KQRANJAIAJP AP .=NHAIAJP BN=Jd=EO BKJd=EP ATLNAOOeIAJP HAQN =?PEKJ AJ ?A 
dKI=EJA (Cf. 0=LLKNP A,, Jq 818, FHU9., LL. 22 AP 39) OQN HAO dEOLKOEPEKJO dA H’=NPE?HA 2.6 dQ !+A MQE NeLNEI=EAJP 
?ANPAO H= dePAJPEKJ dA LNKdQEPO dKL=JPO, I=EO QJEMQAIAJP OQN HA LH=J dEO?ELHEJ=ENA. 'H eP=EP MQAOPEKJ dA B=RKNEOAN 
H’AJC=CAIAJP dA LKQNOQEPAO LeJ=HAO (Cf. .NKFAP dA HKE A,, Jq 773, EF.9?J., L. 4.) ?KJPNA HAO =PDHfPAO AJ RQA 
LNEKNEP=ENAIAJP dA HAO u ?D9?J;H v à LNKdQENA dAO eHeIAJPO dA LNAQRA (0=LLKNP 1eJ=P, Jq 327, FHU9., L. 13) dAOPEJeO 
à LANIAPPNA HA u :UC7DJ9fHAIAJP: 9d:;I f?B?VH;I :; :?IJH?8KJ?ED :; FHE:K?JI v (.NKFAP dA HKE A,, Jq 773, EF.9?J., L. 
4) dKL=JPO. "AQT OEPQ=PEKJO LNEJ?EL=HAO eP=EAJP REOeAO (Cf. 0=LLKNP A,, Jq 818, FHU9., L. 7 ; KQ 1.  3'1',#, (. 
"#+#1*A7, (. "#$0A,!#, -. *# ,-É, +. 4#0*7, .. 20A A* (OKQO H= dEN.), *AO "EOLKOEPEBO =JPEdKL=CA à 
H’eLNAQRA dA H= ?NEPEMQA, EF.9?J., L. 68). #J LNAIEAN HEAQ, dAO AJMQgPAO LNeHEIEJ=ENAO (!. LNK?. LeJ., =NP. 75 O.) =HH=EAJP 
LKQRKEN gPNA u EKL;HJ;9O: R B';D9EDJH; :'KD IFEHJ?f IEKFTEDDU :; :UJ;D?H :;I FHE:K?JI :EF7DJI v AP LANIAPPNA OKJ 
LH=?AIAJP AJ u g7H:; R LK; (w) I? :;I H7?IEDI IUH?;KI;I B7?9OO=EAJP: R F;DI;H v MQA ?AO B=EPO OAN=EAJP ?=N=?PeNEOeO 
(0=LLKNP 1eJ=P, Jq 327, FHU9., L. 13 (.D=OA LH=?eA u IEKI B; 9EDJH[B; :K FHE9KH;KH :; B7 RUFK8B?GK; v). - Cf. !. 
OLKNP, =NP. *. 232-13-1, 4q). #J OA?KJd HEAQ, dAO AJMQgPAO dA BH=CN=J?A (!. LNK?. LeJ., =NP. 53 O.) LKQNN=EAJP gPNA 
?KJdQEPAO, KQRN=JP =EJOE H= RKEA à d’eRAJPQAHHAO u F;HGK?I?J?EDI v (0=LLKNP 1eJ=P, Jq 327, FHU9., L. 13. - Cf. !. OLKNP, 
=NP. *. 232-19) AP/KQ u I7?I?;I v (Cf. 0=LLKNP A,, Jq 818, FHU9., L. 7. - Cf. !. OLKNP, =NP. *. 232-19.) dKJP H= IEOA AJ 
yQRNA AOP OKQIEOA à dAO ?KJdEPEKJO PNfO NAOPNE?PERAO d=JO HA ?=dNA dAO OAQHAO AJMQgPAO LNeHEIEJ=ENAO (0=LLKNP 1eJ=P, 
Jq 327, FHU9., L. 13). !’AOP PKQP d’=bKNd QJA u :UC7H9h; v BKNP OEJCQHEfNA u GK; F;DI;H B;I ?D9H?C?D7J?EDI (H;fB;J 
:;I L7B;KHI :'KD; IE9?UJU) ;D fED9J?ED :;I I;KBI 8;IE?DI FHE9U:KH7KN... v (A.-%. 0- #02, u *KE Jq 2008-650 dQ 
3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, EF.9?J., L. 937). 'H OAIbHA AJ?KNA LNKBKJdeIAJP 
EJ?KDeNAJP dA NeLNEIAN LeJ=HAIAJP dAO B=EPO dKJP H= CN=REPe AOP dA IKEJdNA EILKNP=J?A MQA d’=QPNAO ?KILKNPAIAJPO 
MQE JA OKJP L=OOEbHAO MQA dA O=J?PEKJO dEO?ELHEJ=ENA (+. +A'1-,,#34#, u  NfRAO NAI=NMQAO OQN H= HKE dQ 3 
FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, EF.9?J., L. 1839). !’AOP AJBEJ H= MQAOPEKJ dA 
H’u 7HJ?9KB7J?ED v (%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 
4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 468-469) KQ u 9EEH:?D7J?ED v (+. +A'1-,,#34#, u  NfRAO NAI=NMQAO 
OQN H= HKE dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, EF.9?J., L. 1839) dA H= NfCHA u DED 
8?I ?D ?:;C v AP HA ?QIQH dAO NeLNAOOEKJO dEO?ELHEJ=ENAO AP LeJ=HAO (Cf. 1. 12#*8'%-!A0-,, %7 CEKH :; 97II7J?ED 
;J B; :?7BEgK; :;I jKg;I, PDfOA %NAJKbHA, 2011, LL. 280-282) MQE LKQR=EP =LL=N=iPNA OKQO QJ FKQN JKQRA=Q. 
2047 Cf. 0=LLKNP A,, Jq 818, FHU9., L. 40 ; KQ 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 19. 
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B=EPO. 

 
AQT PANIAO dA H’=NPE?HA *. 232-9 =H. 1 1q dA ?A !KdA, u 9E:B ;IJ ?DJ;H:?J R JEKJ IFEHJ?f (w) 

9d:; :UJ;D?H EK J;DJ;H :; :UJ;D?H (w) KD; EK :;I IK8IJ7D9;I EK CUJhE:;I ?DJ;H:?J;I f?gKH7DJ IKH 

B7 B?IJ; v dAO EJPANdE?PEKJO edE?PeA L=N H’A+A2048 u ;D 7FFB?97J?ED v dA H= !'"12049.  

 
*’=NPE?HA *. 232-26 ' dQ IgIA !KdA J’AJREO=CA, MQ=JP à HQE, dA O=J?PEKJO LeJ=HAO MQ’à 

H’AJ?KJPNA dA dePAJPAQNO dA ?ANP=EJAO dA ?AO u IK8IJ7D9;I EK CUJhE:;I v dePANIEJeAO L=N 

u 7HHWJU :K C?D?IJH; 9h7HgU :;I IFEHJI v2050 =Q OQFAP dAOMQAHHAO H’A+A u D; FHULE?J B7 FEII?8?B?JU 

:; I7D9J?EDI HU:K?J;I GK';D 97I :; 9?H9EDIJ7D9;I ;N9;FJ?EDD;BB;I v2051. 

 
292. -N, dALQEO H’=dKLPEKJ dA H’KNdKJJ=J?A dA 20102052, HA dANJEAN =NPE?HA IAJPEKJJe EJPNKdQEP 

QJA =IbECpEPe OQN HA ?D=IL d’=LLHE?=PEKJ LANOKJJAH dA ?APPA EJBN=?PEKJ. *’=bOAJ?A dA NAJRKE 

ATLNfO à H’=NPE?HA *. 232-9 =H. 1 1q dQ !KdA dQ OLKNP2053, RKENA à OKJ =NPE?HA *. 230-32054 LANIAP 

dALQEO dA ?KJOEdeNAN MQA HAO dEOLKOEPEKJO dA H’=NPE?HA *. 232-26 ' KBBNAJP H= LKOOEbEHEPe dA 

H’=LLHEMQAN EJdEBBeNAIIAJP à J’EILKNPA MQAH dePAJPAQN dA LNKdQEPO dKL=JPO.  

 

                                                
2048 Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2017, A+A, 17 K?PKbNA 2016 FHU9. z 4. "e?NAP Jq 2016-
1923 dQ 19 de?AIbNA 2016 LKNP=JP LQbHE?=PEKJ dA H'=IAJdAIAJP à H'=JJATA ' dA H= ?KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA 
HA dKL=CA d=JO HA OLKNP, =dKLPe à .=NEO HA 29 JKRAIbNA 2016, J(, 30 de?AIbNA 2016, PATPA Jq 18. 
2049 !. OLKNP, =NP. *. 232-9 dANJEAN =H., =QMQAH OKJ =H. 1, 1q NAJRKEA (Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA 
d=JO HA OLKNP, AJJATA ' u *EOPA dAO EJPANdE?PEKJO z 1P=Jd=Nd EJPANJ=PEKJ=H v), =JJATA MQE NALNAJd =JJQAHHAIAJP H= 
*EOPA dAO EJPANdE?PEKJO dA H’A+A. 
2050 AH. 1 AP 2. - Cf. ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N HA 
OLKNPEB AOP EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26, FHU9. (4. "eHEbeN=PEKJ, A$*", dQ 7 F=JREAN 2016, Jq 2016-
1 (30, .KNP=JP =REO OQN QJ LNKFAP d’=NNgPe BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N QJ OLKNPEB 
AOP EJPANdEPA AJ =LLHE?=PEKJ dA H’=NPE?HA *. 232-26 dQ ?KdA dQ OLKNP : MQE =R=EP ?KJdQEP HA IEJEOPNA dAO OLKNPO à 
OQLLNEIAN dA OKJ LNKFAP d’=NNgPe EJEPE=H HAO dEOLKOEPEKJO dA ?A PATPA MQE Ie?KJJ=EOO=EAJP HA u LNEJ?ELA dA JKJ-
NePNK=?PEREPe dAO =?PAO =dIEJEOPN=PEBO v AJ BET=JP OKJ AJPNeA AJ RECQAQN =Q 1AN F=JREAN 2016 (Cf. OQN ?A LNEJ?ELA : !# 
AOO., 25 FQEJ 1948, ,JU :K jEKHD7B d %'AKHEH; e, %;8., L. 289 ;  AJA, 19fIA ed., Jq 59 ; ,., 1948, 3, 69, ?KJ?H. +. 
*#2-30,#30 ; D., 1948, L. 437, JKPA +. 5A*',# ; JC)  , 1948, '', 4427, JKPA A. +#120# ;  7P. )7B., 
1948, 2, 7, ?KJ?H. +. *#2-30,#30. z 4. eC=HAIAJP AJ I=PEfNA OLKNPERA OQN H= LN=PEMQA BedeN=HA ?KJPAOP=bHA 
d’edE?PEKJ dA NfCHAIAJPO NePNK=?PEBO :  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : 
FQNEdE?PEKJO =dIEJEOPN=PERAO v, ?D !. "3"-%,-,,  . $-3!&#0, (.-. )A0A/3'**-, A. *A!A A0A21 
(?KKNd.), RVgB;C;DJ :;I B?J?g;I 7K I;?D :K CEKL;C;DJ IFEHJ?f, ed. "=HHKV, ?KHH. "NKEP AP e?KJKIEA dQ OLKNP, 2012, 
L. 118). 
2051 AH. 2. z Cf. !+A (2015), =NP. 4.2 u 1QbOP=J?AO EJPANdEPAO AP IePDKdAO EJPANdEPAO BECQN=JP OQN H= *EOPA dAO 
EJPANdE?PEKJO v, LP. 2 u 1QbOP=J?AO OLe?EBEeAO v ; "8?:., u !KIIAJP=ENA OQN H’=NPE?HA 4.2.2 v ; "8?:., =NP. 10 u 1=J?PEKJO 
à H’AJ?KJPNA dAO EJdEREdQO v, LP. 2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA 
LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v. 
2052 Cf. -Nd. Jq 2010-379, FHU9., =NP. 26. 
2053 Cf. .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, 
EF.9?J., L. 23. 
2054 Cf. (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  240. 
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!ALAJd=JP2055, QJ dePKQN2056 L=N H’EJPEPQHe dA H’=NNgPe dePANIEJ=JP HAO LNKdQEPO dKJP EH AOP 

B=EP EJPANdE?PEKJ dA dePAJPEKJ OKQO LAEJA dA O=J?PEKJO LeJ=HAO ?KNNAOLKJd à H= RKHKJPe dAO 

*eCEOH=PAQN AP %KQRANJAIAJP2057 dA JA ?KJBKJdNA2058 MQA HAO OLKNPEBO2059.  

 
293. 'H HAO REOA AJ ABBAP à PEPNA AT?HQOEB2060 PKQP AJ HEIEP=JP OKJ ?D=IL d’=LLHE?=PEKJ I=PeNEAH 

=QT OQbOP=J?AO dKJP H’QO=CA AOP HA LHQO HKQNdAIAJP O=J?PEKJJe2061 OQN HA LH=J dEO?ELHEJ=ENA, d=JO 

QJA KLPEMQA LNK?edQN=HA AP dA HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO 2062. 

 
'H AOP MQAOPEKJ dAO OQbOP=J?AO MQE JA OKJP L=O dAO u IK8IJ7D9;I IFU9?f?U;I v2063 KQ dAO 

u CUJhE:;I ?DJ;H:?J;I v2064 =Q OAJO dQ !+A. 1KJP REOeAO L=N HA dANJEAN =NNgPe AJ d=PA ?ANP=EJAO 

                                                
2055 4. PKQPABKEO L=N H= OQEPA : #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT 
LKNPAO dQ dKL=CA. - {C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317. 
2056 .. 0-!'.-,, u -NdKJJ=J?A dQ 14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, 
EF.9?J., L. 23. 
2057 Cf. .NKFAP dA HKE A,, Jq 773, EF.9?J., LL. 3-5 ; 0=LLKNP A,, Jq 818, FHU9., LL. 38-40. 
2058 Cf. (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= 
HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183 ; +.  #,'**-3!&#, u !KIIAJP=ENA dA H= HKE Jq 2008-650 dQ 3 FQEHHAP 2008 
NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, EF.9?J., L. 58 ; KQ +. +A'1-,,#34#, u  NfRAO NAI=NMQAO 
OQN H= HKE dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, EF.9?J., L. 1839. 
2059 AQ OAJO dQ !KdA dQ OLKNP : 9f. !. OLKNP, =NP. *. 230-3. - 4. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 
70-71 ; *. !&#4É, u ÉRKHQPEKJ dQ NeCEIA dAO FQOPEBE?=PEKJO PDeN=LAQPEMQAO AP HQPPA ?KJPNA HA dKL=CA : IEOA AJ 
?KJBKNIEPe dQ dEOLKOEPEB BN=Jd=EO =RA? HA !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 22. 
2060 ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N HA OLKNPEB AOP EJPANdEPA 
AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26, FHU9. - 4. =JPeNEAQNAIAJP : ANNgPe dQ 23 F=JREAN 2015 BET=JP H= HEOPA dAO 
OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N HA OLKNPEB AOP EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26 dQ ?KdA dQ 
OLKNP, J(, 7 BeRNEAN 2015, L. 2216 9AbNKCe L=N H’=NP. 2 dAO dANJEANO PATPAO:. 
2061 Cf. !+A (2015), =NP. 10 u 1=J?PEKJO à H’AJ?KJPNA dAO EJdEREdQO v, LP. 2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, 
d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v. z 4. OQN 
HA dQN?EOOAIAJP dAO O=J?PEKJO L=N HA !+A dA 2015 AJ LNeOAJ?A dA OQbOP=J?AO MQE JA OKJP L=O u IFU9?f?U;I v KQ dA 
IePDKdAO EJPANdEPAO OQbOP=J?AO : +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 5 ; KQ -. 
,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 20)). z Cf. 
AJ dNKEP EJPANJA : !. OLKNP, =NP. *. 232-21 =H. 3 9!KILePAJ?A dEO?ELHEJ=ENA dA LNEJ?ELA dAO BedeN=PEKJO OLKNPERAO: ; 
"8?:., =NP. *. 232-22 =H. 1 9!KILePAJ?A dEO?ELHEJ=ENA OQbOEdE=ENA dA H’A$*" AJ I=PEfNA dA dKL=CA: ; 0fCHAIAJP 
dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 
232-86, !. OLKNP 9,KQRA=Q:, =NP. 39 91=J?PEKJO dEO?ELHEJ=ENAO BedeN=HAO: ; !. OLKNP, =NP. *. 232-23-3-3 91=J?PEKJO 
dEO?ELHEJ=ENAO dA H’A$*":. 
2062 u 9*’: E8j;9J?f FEKHIK?L? (...) 9eP=EP: :; H;CEDJ;H B;I f?B?VH;I :; FHE:K?JI iBEKH:Ij (w) v (0=LLKNP A,, Jq 818, 
FHU9., L. 40) KQ u 7O7DJ KD ?CF79J :EF7DJ FK?II7DJ v (0=LLKNP 1eJ=P, Jq 327, FHU9., L. 19).  
2063 !+A (2015), =NP. 4.2 u 1QbOP=J?AO EJPANdEPAO AP IePDKdAO EJPANdEPAO BECQN=JP OQN H= *EOPA dAO EJPANdE?PEKJO v, 
LP. 2 u 1QbOP=J?AO OLe?EBEeAO v (u 92:EKJ;I B;I IK8IJ7D9;I ?DJ;H:?J;I IEDJ :;I IK8IJ7D9;I IFU9?f?U;I, I7Kf B;I 
IK8IJ7D9;I 7FF7HJ;D7DJ 7KN 9B7II;I :;I 7g;DJI 7D78EB?I7DJI ;J :;I hEHCED;I, 7?DI? GK; B;I IJ?CKB7DJI ;J B;I 
7DJ7gED?IJ;I hEHCED7KN ;J CE:KB7J;KHI ?:;DJ?f?UI 9ECC; J;BI :7DI B7 %?IJ; :;I ?DJ;H:?9J?EDI. %7 97JUgEH?; :;I 
IK8IJ7D9;I IFU9?f?U;I Dk;DgBE8; F7I B7 97JUgEH?; :;I CUJhE:;I ?DJ;H:?J;I v. - 4. eC=HAIAJP : ?8?:., u !KIIAJP=ENA 
OQN H’=NPE?HA 4.2.2 v (u %;I IK8IJ7D9;I IFU9?f?U;I (w) D; :E?L;DJ ;D 7K9KD; C7D?VH; WJH; 9EDI?:UHU;I 9ECC; CE?DI 
?CFEHJ7DJ;I EK CE?DI :7Dg;H;KI;I GK; B;I 7KJH;I IK8IJ7D9;I :EF7DJ;I. "B Ik7g?J I;KB;C;DJ :; IK8IJ7D9;I GK? IEDJ 
FBKI IKI9;FJ?8B;I :k7LE?H UJU 9EDIECCU;I F7H KD IFEHJ?f R :k7KJH;I f?DI GK; Bk7CUB?EH7J?ED :; B7 F;HfEHC7D9; 
IFEHJ?L; v)). - Cf. ". Jq 2016-1923, FHU9., AJJATA (.=NPEA HEIEJ=ENA à H= LNeOAJP=PEKJ dA PKQPA OQbOP=J?A KQ IePDKdA 
EJPANdEPAO) (u 92:EKJ;I B;I IK8IJ7D9;I ?DJ;H:?J;I :E?L;DJ WJH; 9EDI?:UHU;I 9ECC; :;I iIK8IJ7D9;I IFU9?f?U;Ij I7Kf 
B;I IK8IJ7D9;I :7DI B;I 9B7II;I ,1, ,2, ,4.4, ,4.5, ,6.7, ;J B;I CUJhE:;I ?DJ;H:?J;I &B, &2 ;J &3 v). 
2064 ". Jq 2016-1923, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO 
?KILePEPEKJ) v, !=PeCKNEA u +ePDKdAO EJPANdEPAO v. 
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u 9O:K8IJ7D9;I ?DJ;H:?J;I v PAHHAO MQA HAO u 9=:g;DJI 7D78EB?I7DJI v KQ HAO u 9O:J?CKB7DJI v =EJOE 

MQA H’AJOAIbHA dAO u 9I:UJhE:;I ?DJ;H:?J;I v ?KIIA L=N ATAILHA H= u 9I:7D?FKB7J?ED :; I7Dg 

EK :; 9ECFEI7DJI I7DgK?DI v2065. 

 
294. *AQN dePAJPEKJ AJPN=iJAN= =HKNO H’EJBHE?PEKJ dA O=J?PEKJO LeJ=HAO à H’AJ?KJPNA dAO =PDHfPAO 

LKQNOQEREO, J=PQNAHHAIAJP2066 OKQO NeOANRA dA H= LNKdQ?PEKJ dA FQOPEBE?=PEKJO IedE?=HAO 

=deMQ=PAO2067, d=JO H= IAOQNA Kn HAO eHeIAJPO ?KJOPEPQPEBO dA ?A deHEP OANKJP ?=N=?PeNEOeO.  

2 - É2B3,4:9 c549:0:u:0-9 ,: 9(4c:0549 d, 2’04-8(c:054 d, dB:,4:054 d, 685du0:9 d56(4:9 
 
295. *’eHeIAJP I=PeNEAH dA ?A deHEP JA LKO=JP =Q?QJA dEBBE?QHPe L=NPE?QHEfNA2068, HAO deb=PO 

=U=JP LNe?ede OKJ EJOPEPQPEKJ OA BK?=HEO=EAJP OQN OKJ eHeIAJP IKN=H (EJPAJPEKJJAH) d=JO HA bQP dA 

NAJdNA KLeN=JPAO HAO dEOLKOEPEKJO HA BKJd=JP2069 AP dA HA dEOPEJCQAN dA H’EJBN=?PEKJ dA PN=BE? dA 

LNKdQEPO dKL=JPO.  

 
*= OKHQPEKJ NeOEd=EP d=JO H’EJOP=QN=PEKJ d’QJA EJBN=?PEKJ dEPA u fEHC;BB; v dAI=Jd=JP H= 

OAQHA LNAQRA dQ dKH CeJeN=H2070. #HHA NALKOA OQN u B7 FHUIECFJ?ED GK9A: 9HAO OQbOP=J?AO KQ 

IePDKdAO EJPANdEPAO: I9ANKJP: KJ?B?IU9AO: R :;I f?DI IFEHJ?L;I v2071, HA OLKNPEB O=?D=JP u WJH; ;D 

FEII;II?ED :kKD; IK8IJ7D9; EK CUJhE:; ?DJ;H:?J; v2072. 

 
+=HCNe PKQPAO ?AO LNe?=QPEKJO, EH J’AOP ?ALAJd=JP L=O AT?HQ MQA H’EJBN=?PEKJ dA PN=BE? dA 

                                                
2065 ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N HA OLKNPEB AOP EJPANdEPA 
AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26, FHU9. 
2066 Cf. JKP=IIAJP : (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  240 ; +.  #,'**-3!&#, 
u !KIIAJP=ENA dA H= HKE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO v, 
EF.9?J., L. 58. 
2067 Cf. !. OLKNP, =NP. *. 232-9 =H. 1, 1q AP *. 232-26 ', B=EO=JP IAJPEKJ dA u H7?IED9O: CU:?97B;9O: :ûC;DJ 
jKIJ?f?U;9O: v MQE NeOEdAJP ?H=OOEMQAIAJP d=JO H= LNKdQ?PEKJ L=N HAO OLKNPEBO ?KJ?ANJeO d’AQPKNEO=PEKJO d’QO=CA à 
dAO BEJO PDeN=LAQPEMQAO (A32) KQ dA dAI=JdAO dA ?AO dK?QIAJPO ?KIIA dA ?ANPEBE?=PO IedE?=QT OAQHO d=JO HAO 
?=O d’QNCAJ?A (4. *. !&#4É, u ÉRKHQPEKJ dQ NeCEIA dAO FQOPEBE?=PEKJO PDeN=LAQPEMQAO AP HQPPA ?KJPNA HA dKL=CA : 
IEOA AJ ?KJBKNIEPe dQ dEOLKOEPEB BN=Jd=EO =RA? HA !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 17).  
2068 'H OAN= ?KJOPEPQe L=N HA OAQH B=EP MQA HA OLKNPEB OA PNKQRAN= u ;D FEII;II?ED :kKD; IK8IJ7D9; EK :kKD FHE9U:U 
?DJ;H:?J v ((.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  240).  
2069 4. .NKFAP dA HKE A,, Jq 773, EF.9?J., L. 13 ; 0=LLKNP A,, Jq 818, FHU9., L. 40 ; AP 0=LLKNP 1eJ=P, Jq 327, FHU9., 
L. 19. 
2070 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  239. z Cf. ed. "=HHKV, u $E?DA d’KNEAJP=PEKJ, ÉHeIAJP 
I=PeNEAH dA H’EJBN=?PEKJ v, EF.9?J., LP. 2.2. 
2071 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 20. 
2072 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L. 239, HAO PATPAO u F;HC;J9P=JP: :; H;J;D?H B7 H;IFEDI78?B?JU 
FUD7B; :kKD IFEHJ?f :K I;KB f7?J GKk?B IE?J JHEKLU ;D FEII;II?ED :; FHE:K?JI ?BB?9?J;I I7DI (w) 9MQ’EH OKEP Je?AOO=ENA 
d’: UJ78B?H GKk?B ;D 7 f7?J KI7g; v (4. L=N =J=HKCEA O’=CEOO=JP dA H’EJBN=?PEKJ dA LKQNRKUAQNO dA LNKdQEPO dKL=JPO : 
!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 183, L. 87). 
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LNKdQEPO dKL=JPO AJPNA AJ ?KJ?KQNO =RA? HA deHEP dA dePAJPEKJ dA ?AO LNKdQEPO2073, AJREO=CA=JP 

PKQO dAQT (2) dAO B=EPO I=PeNEAHO OEIEH=ENAO, ?KIIA ?’AOP HA ?=O JKP=IIAJP AJ I=PEfNA dA 

OPQLeBE=JPO2074. 

 
296. 1E PAH JA H’eP=EP L=O, HAO OLKNPEBO dePAJPAQNO dA LNKdQEPO dKL=JPO LKQNN=EAJP OA RKEN EJBHECAN 

à PEPNA LNEJ?EL=H QJA LAEJA u :kKD 91: 7D :';CFH?IEDD;C;DJ v =EJOE MQ’QJA u 7C;D:; v d’QJ 

IKJP=JP I=TEI=H dA u 3.750 92NKEO IEHHA OALP ?AJP ?EJMQ=JPA: € v2075 dKJP O’AJOQERN= 

eRAJPQAHHAIAJP dA JKQRAHHAO O=J?PEKJO LeJ=HAO =Q PEPNA dAO =QPNAO EJ?NEIEJ=PEKJO u :?H;9J;C;DJ 

B?U;I 7K :EF7g; hKC7?D v2076. 

B - L,9 (u:8,9 04-8(c:0549 d08,c:,3,4: 20B,9 (u d56(., /u3(04 
 
297. 3J LKEJP ?KIIQJ à H’AJOAIbHA dA ?AO EJBN=?PEKJO NeOEdA QJA JKQRAHHA BKEO d=JO HA 

NA?KQNO AJ dNKEP EJPANJA à H= LeJ=HEO=PEKJ u JKJ-?KJPN=EJPA v2077 dA ?KILKNPAIAJPO, L=N =EHHAQNO 

EJPANdEPO dEO?ELHEJ=ENAIAJP, dKJP ?ANP=EJO JA OKJP à =Q?QJ PEPNA AP dA I=JEfNA AT?ALPEKJJAHHA L=O 

O=J?PEKJJeO L=N HA !KdA IKJdE=H =JPEdKL=CA (!+A). 

  
!’AOP HA ?=O dAO deHEPO dA JKJ-NAOLA?P dAO O=J?PEKJO dEO?ELHEJ=ENAO LNKJKJ?eAO L=N 

H’ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA2078 KQ HAO BedeN=PEKJO OLKNPERAO BN=Jd=EOAO2079 (1), 

=HKNO MQA HAO deBEJEPEKJO dAO ?KILKNPAIAJPO d’KLLKOEPEKJ à ?KJPNmHA2080 KQ dA B=HOEBE?=PEKJ, 

                                                
2073 #J N=EOKJ dQ B=EP MQA ?A deHEP LAQP gPNA ?KJOEdeNe ?KIIA O’=LLHEMQ=JP à PKQPA LANOKJJA (Cf. (.-.. 4'A*, %; 
H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  240) AP H= dePAJPEKJ dA LNKdQEPO dKL=JPO L=N AQT OA PN=JOBKNIAN AJ EJBN=?PEKJ 
dA PN=BE? dA ?AO IgIAO LNKdQEPO. 
2074 Cf. !=OO. ?NEI., 16 I=E 1983, ?DU:?J. z 4. AJ?KNA : !=OO. ?NEI., 21 K?PKbNA 2015, Jq 14-82.832  ; BKBB. 9H?C., 
2015, Jq 231, LL. 443-444 ;  D. 79J., 3 JKRAIbNA 2015, KbO. ". %-#28 ; D., 2015, L. 2251 ; R,C, 2016, L. 349, 
.. +'120#22A ; DH. )UD., de?AIbNA 2015, Jq 12, ?KII. .. !-,2#. 
2075 !. OLKNP, =NP. *. 232-26 '. - *AO LAEJAO ?KILHeIAJP=ENAO AP ?EN?KJOP=J?AO =CCN=R=JPAO eRAJPQAHHAO OKJP AJ?KNA 
EdAJPEMQAO à ?AHHAO LNeRQAO AJ I=PEfNA dA PN=BE? AP LKQNRKUAQNO dA LNKdQEPO dKL=JPO. 
2076 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 178, L. 85. 
2077 #J =Q?QJ ?=O H’=dKLPEKJ L=N H= $N=J?A dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP (!'"1) 
MQE = LQ H’=IAJAN LNEJ?EL=HAIAJP à OA ?KJOEdeNAN ?KIIA (Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA 
OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= !KJRAJPEKJ v, =). z 4.  AREO 1eJ=P, Jq 167, LNe?, L. 6) à NeLNEIAN 
LeJ=HAIAJP HA PN=BE? dA LNKdQEPO dKL=JPO, ?KJBKNIeIAJP à H= RKHKJPe dA H’A+A (Cf. A+A, u AQ-dAHà dAO OLKNPEBO v, 
$N=J? (AQ, Jq 1/2007, FHU9., LL. 1-14), JA H’AJ?KQN=CA=EP à AJ B=ENA dA IgIA O’=CEOO=JP dAO ?KILKNPAIAJPO MQE RKJP 
OQERNA MQE JA OKJP L=O IAJPEKJJeO d=JO ?A PATPA.   
2078 3JA =QPNA OLe?EBE?EPe dA ?AO EJBN=?PEKJO NeOEdA d=JO HA B=EP MQA H= u FUD7B?I7J?ED D; 9ED9;HD; (w) F7I B;I f7?JI 
:; :EF7g;, C7?I 7IIKH; KD; 9HU:?8?B?JU ;J KD; ;ff?979?JU v à H’A$*" ?KIIA =QT BedeN=PEKJO OLKNPERAO d :7DI 
Bk;N;H9?9; :; (w) 9HAQN: C?II?ED v (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., 
Jq 186, L. 89. 
2079 Cf. !. 1LKNP, =NP. *. 232-17 ''' 91=J?PEKJ dEO?ELHEJ=ENA: ; "8?:., =NP. *. 232-25 =H. 2 91=J?PEKJ LeJ=HA:. 
2080 !. OLKNP, =NP. *. 232-10 3q 91=J?PEKJ dEO?ELHEJ=ENA: ; "8?:., =NP. *. 232-25 =H. 1 91=J?PEKJ LeJ=HA:. 
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dAOPNQ?PEKJ KQ deCN=d=PEKJ dA PKQP eHeIAJP NAH=PEB =Q ?KJPNmHA2081 (2) NALNAJJAJP2082 ?A PATPA2083  

dA B=dKJ EIL=NB=EPA. 

1 - L, dB20: d, 454-8,96,c: d,9 dBc090549 d’04:,8d0c:054 6809,9 6(8 2,9 -BdB8(:0549 9658:0v,9 
,: 2’AFLD 
  
298. "=JO QJ OKQ?E dA u 9EhUH;D9; v2084, HA ?D=IL d’=LLHE?=PEKJ dA ?APPA EJPANdE?PEKJ dKJP 

u 9H:'KJ?B?JU v =LL=N=iP PKQPABKEO u :?I9KJ78B; v 2085, AOP u UJ;D:K v2086 à H= OQEPA dA ?AHHAO MQE OKJP 

=dKLPeAO L=N H’A$*" =Q JKJ-NAOLA?P dAO u :U9?I?EDI :k?DJ;H:?9J?ED v LNEOAO L=N HAO BedeN=PEKJO 

OLKNPERAO2087 BN=Jd=EOAO2088. 

 
!’AOP H’AJOAIbHA dAO LANOKJJAO LDUOEMQAO HE?AJ?EeAO2089 KQ JKJ2090, OLKNPEBO ?KIIA 

KNC=JEO=PAQNO dA ?KILePEPEKJO KQ LANOKJJAO EOOQAO dA H’AJPKQN=CA dAO =PDHfPAO O=J?PEKJJeAO 

                                                
2081 !. OLKNP, =NP. *. 232-10 4q 91=J?PEKJ dEO?ELHEJ=ENA: ; "8?:., =NP. *. 232-26 '' 91=J?PEKJ LeJ=HA:. 
2082 2=JP HAO ?KILHE?AO dA ?AO B=EPO MQA HAQN PAJP=PERA OANKJP O=J?PEKJJeO dEO?ELHEJ=ENAIAJP L=N HAO BedeN=PEKJO 
OLKNPERAO J=PEKJ=HAO 9!. OLKNP, =NP. *. 232-21 =H. 3 ($KJd=JP H= ?KILePAJ?A dEO?ELHEJ=ENA dA LNEJ?ELA dAO BedeN=PEKJO 
OLKNPERAO) ; ?8?:., =H. 1, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 18 (#TPAJOEKJ =QT ?KILHE?AO dA REKH=PEKJ dA H= 
NeCHAIAJP=PEKJ =JPEdKL=CA) ; AP ?8?:. (0eLNAOOEKJ dA H= PAJP=PERA dA REKH=PEKJ dA H= NeCHAIAJP=PEKJ =JPEdKL=CA) ; 
0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à 
H’=NPE?HA 0. 232-86, !. OLKNP 9,KQRA=Q :, =NP. 38 ' 1q (1=J?PEKJO LNKJKJd=bHAO ?KJPNA HAO OLKNPEBO) AP 2q (1=J?PEKJO 
LNKJKJd=bHAO ?KJPNA PKQPA LANOKJJA): KQ H’A$*" 9Cf. !. OLKNP, =NP. *. 232-22 =H. 1 ($KJd=JP H= ?KILePAJ?A 
dEO?ELHEJ=ENA OQbOEdE=ENA dA H’A$*" AJ I=PEfNA dA dKL=CA ; "8?:., 5q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 19 
9#TPAJOEKJ =QT ?KILHE?AO dAO EJBN=?PEKJO NAHAR=JP dA O= ?KILePAJ?A) ; ?8?:.,  =H. 1 (0eLNAOOEKJ dA H= PAJP=PERA dA 
REKH=PEKJ dA H= NeCHAIAJP=PEKJ =JPEdKL=CA) ; AP ?8?:., =NP. *. 232-23 ' 1q (1=J?PEKJO LNKJKJd=bHAO ?KJPNA HAO OLKNPEBO) 
AP 2q (1=J?PEKJO LNKJKJd=bHAO ?KJPNA PKQPA LANOKJJA):, O=QB AJ ?A MQE ?KJ?ANJA H= PAJP=PERA dA ?KJPNARAJEN =QT 
O=J?PEKJO LNEOAO L=N AHHAO (Cf. !. 1LKNP, =NP. *. 232-17 ''', MQE J’AJ B=EP L=O IAJPEKJ).. 
2083 Cf. !+A (2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 3 u 1A OKQOPN=ENA =Q LNeHfRAIAJP d’QJ 
e?D=JPEHHKJ, NABQOAN HA LNeHfRAIAJP d’QJ e?D=JPEHHKJ KQ JA L=O OA OKQIAPPNA =Q LNeHfRAIAJP d’QJ e?D=JPEHHKJ v ; 
"8?:., LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ dA PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v. 
2084 .NKFAP dA HKE A,, Jq 773, EF.9?J., L. 7 (4. eC=HAIAJP : 0=LLKNP A,, Jq 818, FHU9., L. 71). 
2085 (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE 
dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183 (4. ?ALAJd=JP : (.-!  0#'**A2, u *QPPA ?KJPNA HA dKL=CA - ,KJ NAOLA?P d'QJA 
OQOLAJOEKJ - !KIIEOOEKJ ?KILePAJPA z 1QNOEO v, R;L. jKH. U9E. IFEHJ, 2005, Jq 76, L. 98). 
2086 0=LLKNP 1eJ=P, Jq 327, FHU9., L. 46 (4. ?8?:. LL. 46-47 ; 0=LLKNP A,, Jq 818, FHU9., LL. 71-72). 
2087 Cf. *. Jq 2008-650, =NP. 17, IKdEBE=JP H’=NPE?HA *. 232-25 =HEJe= 2 dQ !KdA dQ OLKNP. z *= NeLNAOOEKJ AOP 
deOKNI=EO ?KILHfPA dALQEO H’=dKLPEKJ Ne?AJPA dA IAOQNAO dEO?ELHEJ=NEO=JP ?AO ?KILKNPAIAJPO : 9f. !. 1LKNP, =NP. *. 
232-17 ''', ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 16. 
2088 !AO dERANCAJ?AO eP=EAJP FQOPEBEeAO L=N HA B=EP MQA OAQHA H’A$*" JA LKQR=EP ATAN?AN QJ ?KJPNmHA OQN H’=LLHE?=PEKJ 
dAO O=J?PEKJO dEO?ELHEJ=ENAO MQ’AHHA LNAJ=EP à H’EJRANOA dAO BedeN=PEKJO L=N LNEJ?ELA KNC=JEO=PNE?AO dA ?KILePEPEKJO 
OLKNPERAO (Cf. (.-!. *A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO 
dA H= HKE dQ 3 FQEHHAP 2008 v, EF.9?J., L. 183). z !’eP=EP PKQPABKEO JEAN HA B=EP MQA ?AO dANJEfNAO u FHEDED9;DJ Ug7B;C;DJ 
:;I I7D9J?EDI :EDJ ;BB;I D; F;KL;DJ LUH?f?;H B; H;IF;9J, DEJ7CC;DJ I'7g?II7DJ :;I ?DJ;H:?9J?EDI :; F7HJ?9?F;H 7KN 
;DJH7YD;C;DJI FHUF7H7DJ 7KN 9ECFUJ?J?EDI GK';BB;I EHg7D?I;DJ, EK :';N;H9;H 9EDJH; HUCKDUH7J?ED :;I fED9J?EDI 
:'U:K97J;KHI IFEHJ?fI v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 194), N=EOKJ LKQN H=MQAHHA JKP=IIAJP 
H’A$*" AHHA-IgIA =R=EP LNe?KJEOe dA NeLNEIAN LeJ=HAIAJP HAQN Ie?KJJ=EOO=J?A (Cf. 0=LLKNP =JJ. d’=?P., A$*", 
2006, L. 27 : u 9?:;JJ; FEII?8?B?JU, (w) 9EDIJ?JK9=JP: KD; g7H7DJ?; :; B'7FFB?97J?ED 9ECFBVJ; :;I I7D9J?EDI 
7:C?D?IJH7J?L;I FHEDED9U;I ;D C7J?VH; :; 9EDJH[B;I 7DJ?:EF7g; (w) v). 
2089 Cf. !. OLKNP, =NP. *. 232-21 =H. 3 9$KJd=JP H= ?KILePAJ?A dEO?ELHEJ=ENA dA LNEJ?ELA dAO BedeN=PEKJO OLKNPERAO à 
H’eC=Nd dA HAQNO HE?AJ?EeO:. 
2090 Cf. ?8?:., =NP. *. 232-22 =H. 1 9$KJd=JP H= ?KILePAJ?A dEO?ELHEJ=ENA OQbOEdE=ENA dA H’A$*" AJ I=PEfNA dA 
dKL=CA, JKP=IIAJP à H’eC=Nd dAO JKJ-HE?AJ?EeO BedeN=QT:. 



  202 

dEO?ELHEJ=ENAIAJP L=N ?AO =QPKNEPeO KQ CNKQLAIAJPO OLKNPEBO =Q PEPNA dA H= REKH=PEKJ dA H= 

NeCHAIAJP=PEKJ =JPEdKL=CA MQE AOP REOe. 

 
299. 1QN HA LH=J dA OAO eHeIAJPO ?KJOPEPQPEBO, H’eHeIAJP I=PeNEAH dA ?A deHEP OAN= AJ LNAIEAN 

HEAQ u 9EDIJ?JKU F7H B; f7?J :k;DfH;?D:H; B;I ?DJ;H:?9J?EDI FHEDED9U;I F7H BkAF%D EK B;I 

fU:UH7J?EDI IFEHJ?L;I v2091. 

 
#J OA?KJd HEAQ, OKJ eHeIAJP IKN=H OAN= B=?EHA à deIKJPNAN LQEOMQA H’EJPAJPEKJ OAN= 

CeJeN=HAIAJP dedQEPA dAO B=EPO2092. *= LNAQRA dQ dKH CeJeN=H2093 R= NeOEdAN d=JO HA ?KJOP=P L=N 

HAO FQCAO O=EOEO dA u B7 L?EB7J?ED ;D 9EDD7?II7D9; :; 97KI;, :9AO: FH;I9H?FJ?ED9O: v2094 dA H’=NPE?HA 

*. 232-25 dQ !KdA dQ OLKNP2095. 

 
300. #J PKQPA DULKPDfOA, HAO LANOKJJAO LDUOEMQAO MQE J’=QN=EAJP L=O NAOLA?PeAO HAO O=J?PEKJO 

BedeN=HAO KQ dA H’A$*" NEOMQANKJP dA OA RKEN EJBHECAN QJA LAEJA u :; I?N CE?I 

:';CFH?IEDD;C;DJ v =EJOE MQ’u KD; 7C;D:; :; 7 500 91ALP IEHHA ?EJM ?AJP: € v, à H’EJOP=N dQ 

deHEP d’KLLKOEPEKJ à ?KJPNmHA =QMQAH HA !KdA dQ OLKNP NAJRKEA OQN ?A LKEJP2096. 

2 - L( 8B68,99054 d,9 dB20:9 d’566590:054 à c54:8E2, ,: d, -(290-0c(:054, d,9:8uc:054 5u 
dB.8(d(:054 d, :5u: B2B3,4: 8,2(:0- (u c54:8E2, 
  
301.      *’=JPeNEKNEPe2097 =Q !KdA IKJdE=H =JPEdKL=CA (!+A) dA H= NeLNAOOEKJ AJ dNKEP EJPANJA 

dAO EJBN=?PEKJO d’KLLKOEPEKJ2098 à ?KJPNmHA2099 (()) ?KIIA dAO B=EPO OPNE?PAIAJP dEO?ELHEJ=ENAO dA 

OKQOPN=?PEKJ à ?KJPNmHA2100  N=LLNK?DeA dA H= PN=JOLKOEPEKJ QHPeNEAQNA dA OKJ =NPE?HA 2.52101 AJ 

                                                
2091 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  239. 
2092 Cf. AJ ?A OAJO : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 186, L. 89 ; 
$. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 450. 
2093 Cf. #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ dKL=CA. - 
{C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317).  
2094 Cf. !=OO. ?NEI., 25 I=E 1994, Jq 93-85.158, EF.9?J. 
2095 Cf. (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  239. 
2096 !. OLKNP, =NP. *. 232-25 =H. 2 B=EO=JP NeBeNAJ?A à OKJ =H. 1. 
2097 Cf. Cf. *. Jq 89-432 dQ 28 FQEJ 1989, FHU9., =NP. 14 ' 9"eHEP d’KLLKOEPEKJ à ?KJPNmHA: ; "8?:., =NP. 11 9$=EP dA 
OKQOPN=?PEKJ à ?KJPNmHA:. 
2098 Cf. !. OLKNP, =NP. *. 232-10 3q ; "8?:., =NP. *. 232-25 =H. 1. - Cf. JKP=IIAJP : $.  37, (.-+. +A0+A7-3, 
". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 495 ; KQ !. A* '%#1, 1. "A0+A'1',, -. 
1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 185, LL. 88-89. 
2099 Cf. !+A (2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 3 u 1A OKQOPN=ENA =Q LNeHfRAIAJP d’QJ 
e?D=JPEHHKJ, NABQOAN HA LNeHfRAIAJP d’QJ e?D=JPEHHKJ KQ JA L=O OA OKQIAPPNA =Q LNeHfRAIAJP d’QJ e?D=JPEHHKJ v.  
2100 !. OLKNP, =NP. *. 232-17 '. - Cf. JKP=IIAJP : $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, 
DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 479 ; "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 98 ; (.-!. *A.-3 *#, 
u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 106.  
2101 Cf. !+A (2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ 
dA PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v. 
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deHEP dA B=HOEBE?=PEKJ, dAOPNQ?PEKJ KQ deCN=d=PEKJ2102 dA PKQP eHeIAJP NAH=PEB =Q ?KJPNmHA ())), ?NeA 

QJA OEPQ=PEKJ dA ?KJBQOEKJ AJPNA HAO ?D=ILO d’=LLHE?=PEKJ NAOLA?PEBO dA ?AO deHEPO AP O=J?PEKJO. 

( - L( 8B68,99054 du dB20: d’566590:054 à c54:8E2,  
 

302. *A deHEP d’KLLKOEPEKJ à ?KJPNmHA OA deBEJEP PNfO H=NCAIAJP ?KIIA u 9H:; f7?J :; I'EFFEI;H 

R B';N;H9?9; :;I fED9J?EDI :EDJ IEDJ 9h7HgUI B;I 7g;DJI ;J F;HIEDD;I h78?B?JUI ;D L;HJK :; 

Bk7HJ?9B; %. 232-11 (w) v dA ?A PATPA2103. 

 
x PEPNA dA ?KJdEPEKJ LNe=H=bHA, O= ?=N=?PeNEO=PEKJ R= u IKFFEI;9N: Bk;N?IJ;D9; :kKD 

9EDJH[B; (w) ;ff;9JK9e: :7DI KD 97:H; HUgB;C;DJU v ?’AOP-à-dENA IEO AJ yQRNA u F7H B;I 7KJEH?JUI 

7KJEH?IU;I R BkEHg7D?I;H, :7DI KD :;I B?;KN FHULKI F7H B7 BE? ;J F7H :;I F;HIEDD;I 

h78?B?JU;I v2104. 

 
303. *= JKPEKJ dA u ?KJPNmHA v LKQN debQPAN dKEP gPNA ?EN?KJO?NEPA. #HHA OAIbHA AJ LNAIEAN HEAQ 

?KNNAOLKJdNA =QT KLeN=PEKJO dA LNeHfRAIAJP dAO e?D=JPEHHKJO dA ?KJPNmHA dQ dKL=CA OQN QJ 

OLKNPEB EJPANRAJQO d=JO QJ ?=dNA dEO?ELHEJ=ENA2105 KQ =Q ?KQNO dQ deNKQHAIAJP d’QJA AJMQgPA 

LeJ=HA2106. #J OA?KJd HEAQ, AHHA L=N=iP EJ?HQNA HAO B=EPO d’KbOPNQ?PEKJ à H= NA?DAN?DA AP/KQ ?KJOP=P 

d’EJBN=?PEKJO ?KIIEO dQN=JP HAO LANMQEOEPEKJO AP/KQ O=EOEAO =JPEdKL=CA2107. 

 
!A dANJEAN PULA dA ?KJPNmHA EJPANREAJP AJOQEPA OKQO H’eCEdA dQ .NK?QNAQN dA H= 

0eLQbHEMQA2108 =HKNO MQA HAO ?KJPNmHAO =JPEdKL=CA OANKJP NAMQEO L=N HQE AJ I=PEfNA NeLNAOOERA KQ 

LHQO ?H=OOEMQAIAJP dEHECAJPeO L=N H’A$*"2109.   

 
304. !AO KLeN=PEKJO BANKJP AJ?KNA EJPANRAJEN P=JP HAO u 7g;DJI H;B;L7DJ :K C?D?IJVH; 9h7HgU 

:;I IFEHJI v2110 MQA HAO u F;HIEDD;I 7gHUU;I ;J 7II;HC;DJU;I v2111 L=N H’A$*" LKQN IAPPNA AJ 

                                                
2102 !. OLKNP, =NP. *. 232-10 4q (!Nee L=N -Nd. Jq 2010-379, FHU9., =NP. 4) ; "8?:., =NP. *. 232-26 '' (+Kd. L=N -Nd. 
Jq 2010-379, FHU9., =NP. 26).  
2103 !. OLKNP, =NP. *. 232-25 =H. 1. 
2104 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L., L. 237. 
2105 Cf. !. OLKNP, =NP. *. 232-12. 
2106 Cf. ?8?:., =NP. *. 232-11. 
2107 Cf. ?8?:. ; AP ?8?:., =NP. *. 232-19. 
2108 Cf. !. OLKNP, =NP. *. 232-19. 
2109 Cf. !. OLKNP, =NP. *. 232-5 ' =H. 2 1q ; AP "eHEbeN=PEKJ, A$*", dQ 16 de?AIbNA 2015, Jq 2015-135 !20*, 
.KNP=JP =dKLPEKJ dQ LNKCN=IIA dAO ?KJPNmHAO dA H’ACAJ?A LKQN 2016, EF.9?J.). 
2110 !. OLKNP, =NP. *. 232-11 =H. 1 ; AP ?8?:., =NP. 0. 232-70-1 9AOOANIAJP=PEKJ: : CNKQLA ?KILNAJ=JP AJ L=NPE?QHEAN 
HAO !'0A" : 9f. 'JOPN. +EJ. "1/"1 2, Jq 2014-160, FHU9.. 
2111 "8?:. ; AP "8?:., =NP. 0. 232-70 9AOOANIAJP=PEKJ:. z 4. !. OLKNP, =NP. 0. 232-68 AP 0. 232-69 IKd. L=N ". Jq 
2016-83, FHU9., =NP. 19 AP 20 ; "e?EOEKJ Jq 2015-07 -0% dQ .NeOEdAJP AJ d=PA dQ 24 OALPAIbNA 2015 LKNP=JP 
KNC=JEO=PEKJ dAO OANRE?AO dA H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA, FHU9., =NP. 9 =H. 2 ; "eHEbeN=PEKJ, A$*", 
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yQRNA dAO LNeHfRAIAJPO =JPEdKL=CA AP HAO u Eff?9?;HI EK 7g;DJI :; FEB?9; jK:?9?7?H; v2112 

?KILePAJPO LKQN H= NA?DAN?DA d’EJBN=?PEKJO LeJ=HAO à H= HeCEOH=PEKJ =JPEdKL=CA2113. 

 
"=JO HAO ?NeJA=QT DKN=ENAO2114 AP HEAQT2115 dA deNKQHAIAJP dAO ?KJPNmHAO =JPEdKL=CA KQ 

AJMQgPAO AJBEJ, ?AO EJPANRAJ=JPO LKQNNKJP gPNA AJPN=ReO d=JO H’=??KILHEOOAIAJP dA HAQN ?D=NCA 

L=N PKQPA LANOKJJA dKJP HA OLKNPEB ?KJPNmHe2116, OKJ u ;DJEKH7g; v2117 KQ AJ?KNA HAO 

u EHg7D?I7J;KHI v2118 d’QJA I=JEBAOP=PEKJ à H=MQAHHA EH L=NPE?ELAN=EP2119. 

 
305. *’eHeIAJP I=PeNEAH dA ?A deHEP AOP dEBBE?EHA à ?=N=?PeNEOAN bEAJ MQA H= dK?PNEJA OKEP 

I=FKNEP=ENAIAJP B=RKN=bHA à O= MQ=HEBE?=PEKJ d’u ?DfH79J?ED F7H 79J?ED v 2120 MQE OQLLKOA H= 

deIKJOPN=PEKJ d’=?PAO LKOEPEBO2121 d’u ;DJH7L; v2122, u E8IJHK9J?ED v2123 KQ u E8IJ79B; v2124 =Q 

?KJPNmHA. 

                                                
dQ 17 BeRNEAN 2016, Jq 2016-17 !20*, 0AH=PERA à H’=CNeIAJP, H’eR=HQ=PEKJ AP =QT KbHEC=PEKJO dAO LANOKJJAO 
?D=NCeAO dAO ?KJPNmHAO =Q PEPNA dA H’=NPE?HA *. 232-11 dQ ?KdA dQ OLKNP, FHU9.). - 4. $.  37, (.-+. +A0+A7-3, 
". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 487 ; KQ 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, 
EF.9?J., L. 124. 
2112 "8?:. 
2113 Cf. !. OLKNP, =NP. *. 232-19. 
2114 Cf. ?8?:., =NP. *. 232-14. 
2115 Cf. ?8?:., =NP. *. 232-13-1. 
2116 Cf. (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  238 ; !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, 
R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 185, L. 88 ; "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 193. 
2117 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 193. 
2118 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  238. 
2119 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 193. 
2120 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  237. 
2121 "8?:. z 4. $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 450 ; KQ (.-!. *A.-3 *#, %; HUg?C; 
jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 BE? D° 89-432 :K 28 jK?D 1989, FHU9., L. 
313. 
2122 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  237. - Cf. eC=HAIAJP : (.-!. *A.-3 *#, %; HUg?C; 
jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 BE? D° 89-432 :K 28 jK?D 1989, FHU9., L. 
313. 
2123 "8?:. - Cf. eC=HAIAJP $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., 
EF.9?J., L. 495 ; KQ $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 450. 
2124 (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 158. - 'H AOP E?E B=EP 
NeBeNAJ?A =Q deHEP OEIEH=ENA d'KLLKOEPEKJ à H'ATAN?E?A dAO BKJ?PEKJO d'AJMQgPAQNO dAO =CAJPO dA H= "%!!0$ 
("ENA?PEKJ CeJeN=HA dA H= ?KJ?QNNAJ?A, dA H= ?KJOKII=PEKJ AP dA H= NeLNAOOEKJ dAO BN=QdAO) (Cf. !. ?KI., =NP. *. 
450-8. z 4. ..-A. +A0'#, u *AO AJMQgPAO dA H= "%!!0$ AJ I=PEfNA dA LN=PEMQAO =JPE?KJ?QNNAJPEAHHAO v, R%C, 
(=JREAN-+=NO 2008, Jq 14, L. 112) MQ=HEBEe dA u deHEP KbOP=?HA v (Cf. (.-$. 0#,3!!', u "eHEP d'KbOP=?HA à BKJ?PEKJO 
AP dNKEP =Q OEHAJ?A v, R,C, 2009, L. 923. - 4. JKP=IIAJP : !=OO. ?NEI., 24 BeRNEAN 2009, J79GK;I 1., Jq 08-84.410 ; 
BKBB. 9H?C., 2009, Jq 46, LL. 163-165 ; D., 2009, L. 1017, KbO. +. *É,A ; R-D 9EC., 2009, L. 636, KbO.  . 
 -3*-! ; AJ FUD7B, 2009, L. 226, KbO. (. *A11#00# !A."#4'**# ; R,C, 2009, L. 923, KbO. (.-$. 0#,3!!' 
; JC) E, 2009, JJq 16-17, L. 38 ; CCC, 2009, Jq 151, KbO. %. 0A7+-," ; RJDA, 2009, Jq 785 ; DH. )UD., 2009, 
Jq 83, KbO. (.-&. 0- #02 ; R%C, F=JREAN-BeRNEAN 2011, L. 54, KbO.  .  -3*-!. z 4. AJ?KNA : !=OO. ?NEI., 14 
JKRAIbNA 2000, CB7K:; 1. ;J 7., Jq 00-81.084, ?DU:?J).  
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'H OAN= ?=N=?PeNEOe P=JP L=N QJ AJOAIbHA dA u 9?H9EDIJ7D9;I v2125, I=JyQRNAO u 

:?B7JE?H;I v2126 KQ u fH7K:KB;KI;I v2127, MQ’QJA u HUI?IJ7D9; ?DJ;BB;9JK;BB; v2128 KQ u EFFEI?J?ED 

F7H C7B7:H;II; EK (w) C7KL7?I; hKC;KH v2129 KQ AJ?KNA QJA u EFFEI?J?ED FhOI?GK; v2130 MQE 

=QNKJP LKQN bQP dA u JHECF;H B7 F;HIEDD; H;IFEDI78B; :;I 9EDIJ7J7J?EDI v2131. 

  
306. !APPA OKHQPEKJ AT?HQ=JP L=N LNEJ?ELA HAO ?=O d’u 78IJ;DJ?ED9O: v2132 dAR=EP =RKEN HA IeNEPA 

d’e?=NPAN AJ dNKEP EJPANJA PKQPA dEO?QOOEKJ2133 OQN HAO ?D=ILO d’=LLHE?=PEKJ NAOLA?PEBO dA ?APPA 

EJBN=?PEKJ AP dA H= O=J?PEKJ dEO?ELHEJ=ENA dQ B=EP dA OKQOPN=?PEKJ à ?KJPNmHA2134 MQ=Jd dAO OLKNPEBO 

OKJP IEO AJ ?=QOA.  

 
-N, O=QB ?EN?KJOP=J?AO AT?ALPEKJJAHHAO2135, EH OAIbHA dEBBE?EHA dA dePANIEJAN LKQN MQAHHAO 

N=EOKJO =QPNAO MQA ?AHHAO dAOPEJeAO à eREPAN QJ ?KJPNmHA LKOEPEB QJ OLKNPEB de?EdAN=EP dA OA 

                                                
2125 (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 158. 
2126 "8?:. 
2127 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 495. z 4. 
eC=HAIAJP : $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 450 9u 9!:EHHKFJ?ED :K 9EDJH[B;KH v:. 
2128 $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 450 9u {9%:HVL;| :;I 9EDJH[B;I, JH79J 7DJ?-
9EDJH[B;I v:. - 4. AJ?KNA : $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., 
EF.9?J., L. 547 9$=EPO dA u F7HJ?9?F7J?ED EK (w) ?D9?J7J?ED R B7 HUI?IJ7D9; 9EBB;9J?L; 7K 9EDJH[B; v: ; KQ "8?:., 4fIA 
ed., EF.9?J., L. 495 9u 9A:8I;D9; LEBEDJ7?H; :; 9EEFUH7J?ED :;I H;IFEDI78B;I :; B7 9ECFUJ?J?ED v:. - Cf. !=OO. ?NEI., 
13 FQEJ 2006, &. AD:HU A. ;J 7., Jq 05-85.920, BKBB. 9H?C., 2006, Jq 177, L. 613 ; AJ FUD7B, 2006, L. 405, JKPA %. 
0-311#* ; DH. FUD., 2006, L. 140, KbO. (.-&. 0- #02 ; DUFW9h;I JKH?ICB7II;KH, 18 FQEHHAP 2006, L. 789. 
2129 (.-!. *A.-3 *#, %; HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 BE? 
D° 89-432 :K 28 jK?D 1989, FHU9., L. 313. - 3J ?KIIAJP=ENA dQ !+A dA 2015 AT?HQP ATLNAOOeIAJP dA H= deBEJEPEKJ 
dQ deHEP dA B=HOEBE?=PEKJO dAO eHeIAJPO dA ?KJPNmHA dQ dKL=CA (Cf. !+A (2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO 
=JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ dA PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v) HAO 
DULKPDfOAO u :; 9ED:K?J;9O: ?DjKH?;KI;9O: R BkUg7H: :kKD 7g;DJ :; 9EDJH[B; :K :EF7g; EK :kKD; 7KJH; F;HIEDD; 
?CFB?GKU; :7DI B; 9EDJH[B; :K :EF7g; v PKQP AJ LNeRKU=JP MQ’AHHAO u :;LHEDJ WJH; 9EKL;HJ9AO: F7H B;I HVgB;I 
:?I9?FB?D7?H;I :;I EHg7D?I7J?EDI IFEHJ?L;I v (!+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 2.5 v). *AO =?PAO AJ ?=QOA 
dARN=EAJP L=N OQEPA NAHARAN dQ deHEP d’KLLKOEPEKJ à ?KJPNmHA, =Q IKEJO ?KJ?ANJ=JP HAO LANOKJJAO JA LNeOAJP=JP L=O 
HA OP=PQP dA OLKNPEBO =Q OAJO dQ !KdA dQ OLKNP (Cf. !. OLKNP, =NP. *. 230-3). 
2130 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 495. z 4. 
eC=HAIAJP : $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 450 9u 90:;fKI :; 9EDJH[B; v:. 
2131 "8?:. 
2132(.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  238.  
2133 AHKNO MQA HA LNKbHfIA AOP bAH AOP bEAJ NeAH : 9f.  . ]8"'0#)!A,, %7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ, 
FHU9., L. 155 ; KQ (.-!. *A.-3 *#, %; HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; 
IFEHJ : B7 BE? D° 89-432 :K 28 jK?D 1989, FHU9., LL. 312-313. 
2134 Cf. !. OLKNP, =NP. *. 232-17 ', =QT PANIAO dQMQAH : u 9O:; IEKIJH7?H;, J;DJ;H :; I; IEKIJH7?H; EK H;fKI;H :; I; 
IEKC;JJH; 7KN 9EDJH[B;I (w) 9=JPEdKL=CA: EK :; I; 9EDfEHC;H R B;KHI CE:7B?JUI, ;IJ F7II?8B; :;I I7D9J?EDI 
7:C?D?IJH7J?L;I (w) v. - Cf. !#, 27 I=NO 2015, Jq 381213, &. C. ; BKBB. D?9J. F;HC. :H. IFEHJ, 2015, Jq 222, L. 11, 
KbO. ". 0É+7 ; C7h. :H. IFEHJ, 2015, Jq 40, L. 126, JKPA $. !-*', ; D., 2016, F7D., L. 510, KbO. !. "3"-%,-,. 
- 4. AJ?KNA : !#, 27 I=NO 2015, &. A., Jq 376127 ; BKBB. D?9J. F;HC. :H. IFEHJ, 2015, Jq 222, L. 11, KbO. ". 0É+7 
; C7h. :H. IFEHJ, 2015, Jq 40, L. 129, JKPA $. !-*', ; ?8?:., L. 132, JKPA +. .#*2'#0 ; D., 2016, F7D., L. 510, KbO. 
!. "3"-%,-,. z 4. =R=JP : !#, 19 BeRNEAN 2009, R79h?: A., Jq 315015, EF.9?J. ; !#, 4 BeRNEAN 2004, ,7?DP, Jq 
228368 ; AJDA, 2004, L. 926, ?KJ?H. '. "A 1'*4A ; R;L. jKH. U9E. IFEHJ, 2004, Jq 71, L. 41, KbO. (.-$. 
*A!&A3+# ; JC) A, 2004, L. 793, JKPA (.-!. *A.-3 *#. 
2135 Cf. !#, 22 FQEHHAP 2016, &. B., Jq 396214 ; AJDA, 2016, L. 2254 ; JKH?IFEHJ, 2016, Jq 168, L.10, KbO. (. 
+-,"-3 ; BKBB. D?9J. F;HC. :H. IFEHJ, 2016, Jq 237, L. 11, KbO. ". 0É+7 ; C7h. :H. IFEHJ, 2016, Jq 45, L. 77, 
JKPA $. !-*', 9AJJQH=PEKJ dA H= de?EOEKJ dA H'A$*" O=J?PEKJJ=JP QJ ?U?HEOPA MQE JA O'eP=EP L=O LNeOAJPe à QJ 
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OKQOPN=ENA à QJA JKPEBE?=PEKJ dA ?KJPNmHA KQ dA JA L=O OA LNeOAJPAN à ?AHQE-?E QJA BKEO JKPEBEe, 

?EN?KJOP=J?AO MQE dARN=EAJP O’=LL=NAJPAN à dAO I=JyQRNAO dEH=PKENAO. 

 
307. !’AOP LNe?EOeIAJP ?APPA u LEBEDJU :K FHUL;DK :k;DJH7L;H B; 9EDJH[B; v2136 MQE ?=N=?PeNEOA 

HA deHEP d’KLLKOEPEKJ EILKO=JP MQA OKEP u UJ78B? GK; B; FHUL;DK 7 7g? 9EDI9?;CC;DJ, 9k;IJ-R-:?H; 

GKk?B UJ7?J ?DfEHCU :K 9EDJH[B; ;J GKk?B IkO ;IJ LEBEDJ7?H;C;DJ EFFEIU v2137.  

 
*= OEPQ=PEKJ AOP d’=QP=JP LHQO EJATPNE?=bHA MQA ?APPA deBEJEPEKJ NALNAJd HAO eHeIAJPO 

?KJOPEPQPEBO dA H= O=J?PEKJ dA OKQOPN=?PEKJ à ?KJPNmHA L=N QJ =PDHfPA EOOQA d’QJ ?KIIAJP=ENA2138 

dQ !+A2139, PKQP AJ eP=JP =OOAV H=NCA LKQN EJ?HQNA dAO B=EPO dA B=HOEBE?=PEKJ2140 dAO eHeIAJPO dA 

?KJPNmHA dQ dKL=CA2141 =Q OAJO dA ?A !KdA2142 REO=JP dA HAQN ?mPe PKQPA LANOKJJA. 

 
308. "=JO HAO DULKPDfOAO d’=?PAO LKOEPEBO dA REKHAJ?AO LDUOEMQAO ?KIIEO L=N PKQPA LANOKJJA 

MQE AJPNAJP d=JO H= deBEJEPEKJ dQ deHEP d’KLLKOEPEKJ à ?KJPNmHA, ?’AOP H= LNKbHeI=PEMQA dQ 

u ?KJ?KQNO dA MQ=HEBE?=PEKJO v2143 LeJ=HAO MQE LKQNN=EP OA LKOAN OE H’KLLKOEPEKJ dAR=EP JA L=O 

u WJH; H;B7J?L;C;DJ F7II?L; v2144. 

                                                
?KJPNmHA =JPEdKL=CA =Q PANIA d’QJA eLNAQRA dfO HKNO MQA HAO IKd=HEPeO d'=BBE?D=CA dA ?A ?KJPNmHA =R=EAJP LQ 
HeCEPEIAIAJP ?NeAN QJA ?KJBQOEKJ AJPNA HAO ?KQNAQNO à ?KJPNmHAN AP ?AQT BECQN=JP OQN H= HEOPA dA NeOANRA:. 
2136 (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  237. 
2137 "8?:. 
2138 !AO ?KIIAJP=ENAO LNe?EOAJP u B; 9EDJ;DK ;J B7 fEH9; E8B?g7JE?H; v (%. 1'+-, (OKQO H= dEN.), !. "A *= 
+A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 427) dAO 
dEOLKOEPEKJO dQ !+A MQ’EHO OKQPEAJJAJP AJ OANR=JP dA NeBeNAJ?A d=JO HAQN u ?DJ;HFHUJ7J?ED v (!+A (2015), =NP. 24 
u 'JPANLNeP=PEKJ dQ !KdA v, LP. 2). 
2139 Cf. !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 2.3 v : u 9L:7H ;N;CFB;, ?B O 7KH7?J IEKIJH79J?ED 7K FHUBVL;C;DJ 
:kKD U9h7DJ?BBED Ik?B UJ7?J UJ78B? GKkKD IFEHJ?f 7 :UB?8UHUC;DJ UL?JU KD 7g;DJ :; 9EDJH[B; :K :EF7g; FEKH I; 
IEKIJH7?H; R (w) KD 9EDJH[B; (w). 9*:; f7?J :; {I; IEKIJH7?H;| R KD FHUBVL;C;DJ (w) ULEGK; KD 9ECFEHJ;C;DJ 
?DJ;DJ?EDD;B :; B7 F7HJ :K IFEHJ?f v. !A IgIA ?KIIAJP=ENA LNeRKEP L=N =EHHAQNO QJA ?=N=?PeNEO=PEKJ OEIEH=ENA dA H= 
O=J?PEKJ dA NABQO dA ?KJPNmHA, H’=bOAJ?A dA OKQIEOOEKJ à ?KJPNmHA LKQR=JP dA OKJ ?mPe J’gPNA L=O EJPAJPEKJJAHHA 
I=EO dQA eC=HAIAJP à QJA OEILHA u DUgB?g;D9; v dA H’=PDHfPA. 
2140 Cf. !. OLKNP, =NP. *. 232-10 4q; "8?:., =NP. *. 232-26 ''. 
2141 Cf. !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 2.5 v, EJdEMQ=JP AJ L=NPE?QHEAN MQA ?APPA O=J?PEKJ (Cf. !+A 
(2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ dA PKQP eHeIAJP 
dQ ?KJPNmHA dQ dKL=CA v) LAQP ?KJ?ANJAN u B; f7?J :; CE:?f?;H B; 9E:; :k?:;DJ?f?97J?ED IKH B;I fEHCKB7?H;I :; 9EDJH[B; 
:K :EF7g; :KH7DJ KD 9EDJH[B; v, ?KILKNPAIAJP MQE AJ dNKEP EJPANJA AJPNA deOKNI=EO d=JO H= deBEJEPEKJ dQ deHEP dA 
B=HOEBE?=PEKJ dAO eHeIAJPO dA ?KJPNmHA dQ dKL=CA MQE AOP NeLNEIe bA=Q?KQL LHQO OeRfNAIAJP MQA H’EJBN=?PEKJ 
d’KLLKOEPEKJ à ?KJPNmHA (Cf. !. OLKNP, =NP. *. 232-10 4q; "8?:., =NP. *. 232-26 ''). 
2142 Cf. !+A (2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ 
dA PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v 
2143 4. JKP=IIAJP OQN ?AO DULKPDfOAO MQE JA OKJP L=O LNeRQAO L=N HA !KdA LeJ=H AP KJP dAI=Jde H’EJPANRAJPEKJ 
dA H= FQNEOLNQdAJ?A LKQN gPNA OKHQPEKJJeAO : A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJ 
v, R,C, 1974, L. 511. - 4. eC=HAIAJP : ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, RUF. :H. FHE9. 
FUD., JJq 6 O. ; (. *#*'#30-$'1!&#0, %7 HVgB; D; 8?I ?D ?:;C. DK FH?D9?F; :; Bk7KJEH?JU :; B7 9hEI; jKgU; 7K 
FH?D9?F; :kKD?9?JU :k79J?ED HUFH;II?L;. - QJK:; R B7 BKC?VH; :;I :HE?JI fH7DT7?I, 7BB;C7D: ;J ;KHEFU;D, PDfOA .=NEO 
', 2005, LL. 24-25. - 4. AJBEJ : .. 1#0*--2#,, u *AO MQ=HEBE?=PEKJO IQHPELHAO v, R,C, 1973, L. 45 ; 7. 
!&A*A0-,, u *A ?KJ?KQNO Ede=H d'EJBN=?PEKJO v, JC), 1967, ', 2088. 
2144 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 185, L. 88. 
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1’EH AOP ?KJOEdeNe L=N ATAILHA2145 MQ’EH ATEOPA QJ u ?QIQH Ede=H d’EJBN=?PEKJO v2146 AJPNA 

HAO deHEPO d’KLLKOEPEKJ à ?KJPNmHA AP dA REKHAJ?AO RKHKJP=ENA u IKH KD; F;HIEDD; :UFEI?J7?H; :; 

B'7KJEH?JU FK8B?GK; EK 9h7HgU; :'KD; C?II?ED :; I;HL?9; FK8B?9 v K??=OEKJJ=JP u KD; ?D97F79?JU 

:; JH7L7?B ?DfUH?;KH; EK Ug7B; R hK?J 98: jEKHI EK D'7O7DJ ;DJH7YDU 7K9KD; ?D97F79?JU :; 

JH7L7?B v2147 ?APPA dANJEfNA MQ=HEBE?=PEKJ dARN=EP gPNA OAQHA NAPAJQA2148 ?=N LNeOAJP=JP u B7 FBKI 

h7KJ; ;NFH;II?ED FUD7B; v2149.  

 
"A PAHO =?PAO OKJP2150 AJ ABBAP LHQO OeRfNAIAJP LQJEO MQA HAO ?KILKNPAIAJPO d’KLLKOEPEKJ 

à ?KJPNmHA. *AO PATPAO LNeRKEAJP QJA LAEJA dA u :; JHE?I 93: 7DI :';CFH?IEDD;C;DJ ;J (w) 45 000 

9/Q=N=JPA ?EJM IEHHA: ;KHEI :'7C;D:; v2151 d=JO HA LNAIEAN ?=O =HKNO MQA HA !KdA dQ OLKNP 

J’AJREO=CA d=JO HA OA?KJd MQ’QJA O=J?PEKJ dA u I?N 96: CE?I :';CFH?IEDD;C;DJ v LKQR=JP 

O’=??KIL=CJAN u :'KD; 7C;D:; v dKJP HA IKJP=JP I=TEI=H AOP BETe à u 7 500 91ALP IEHHA ?EJM 

?AJP: € v2152.  

 
309. .=N =EHHAQNO, =Q?QJA ?EN?KJOP=J?A =CCN=R=JPA JA O=QN=EP gPNA NAPAJQA KQ LAEJA 

?KILHeIAJP=ENA LNKJKJ?eA L=N HAO FQCAO2153 ?KJPNA HAO LANOKJJAO LDUOEMQAO ?KQL=bHAO dA ?APPA 

dANJEfNA EJBN=?PEKJ ?KJPN=ENAIAJP =Q deHEP dA B=HOEBE?=PEKJ dAO eHeIAJPO dA ?KJPNmHA dQ dKL=CA 

MQE AOP NeLNEIe =QOOE CN=RAIAJP MQA HAO B=EPO dA PN=BE? KQ LKQNRKUAQNO dA LNKdQEPO dKL=JPO2154. 

) - L( 8B68,99054 du dB20: d, -(290-0c(:054, d,9:8uc:054 5u dB.8(d(:054 d, :5u: B2B3,4: 
8,2(:0- (u c54:8E2, 
 

                                                
2145 Cf. ?8?:. - (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545. 
2146 Cf. (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., LL. 154-156 ; ".  #!&#0A-3', %; 9ED9EKHI HU;B :'?DfH79J?EDI, 
ed. dA H’3JERANOEPe dA 1=EJP-#OLNEP )=OHEG *Eb=J, 1998, LL. 102 O. 
2147 !. LeJ=H, =NP. 222-13 =H. 1 7q. 
2148 Cf. AJ ?A OAJO : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 185, L. 88. 
2149 4. L=N AT. :  !=OO. ?NEI., 12 FQEJ 1958,  QHH. ?NEI., 1958, Jq 457. - !=OO. ?NEI., 13 F=JREAN 1953,  QHH. ?NEI., 
1953, Jq 12 ; R,C, 1953, L. 655, KbO. A. *É%A*. 
2150 Cf. AJ ?A OAJO : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 185, LL. 88-
89 (.KQN H’AJOAIbHA dAO B=EPO dA REKHAJ?AO RKHKJP=ENAO NeLNEIeO L=N HAO =NPE?HAO 222-7 AP O. dQ !KdA LeJ=H).  
2151 !. LeJ=H, =NP. 222-11. 
2152 !. OLKNP, =NP. *. 232-25 =H. 1. 
2153 !’AOP =EJOE MQ’AJ =LLHE?=PEKJ dQ LNEJ?ELA dA HeC=HEPe dAO deHEPO AP dAO LAEJAO (!. LeJ=H, =NP. 111-3) BQNAJP 
?AJOQNeAO HAO dEOLKOEPEKJO d’QJ FQCAIAJP =U=JP ?KJd=IJe à PEPNA dA LAEJAO ?KILHeIAJP=ENAO (3JA LAEJA d’=IAJdA 
dA u 5 000 9!EJM IEHHA: ;KHEI v =R=EP ePe NAPAJQA ?KJPNA ?D=?QJ dAO LNKP=CKJEOPAO à PEPNA dA LAEJA LNEJ?EL=HA) HAO 
KNC=JEO=PAQNO d’QJA ?KQNOA ?U?HEOPA ?KQL=bHA dA B=EPO d’KLLKOEPEKJ à ?KJPNmHA u R KD; C;IKH; :'?DJ;H:?9J?ED :; 
B'79J?L?JU IE9?7B; :7DI B7GK;BB; B'?DfH79J?ED 79R=EP: UJU 9ECC?I; ;J (w) EH:EDDU 9O:7 :?ffKI?ED F7H LE?; :; FH;II; v 
(!=OO. ?NEI., 13 FQEJ 2006, &. AD:HU A. ;J 7., Jq 05-85.920, EF.9?J. z 4. %. 0-311#*, u .=O dA LNKJKJ?e dA LAEJAO 
?KILHeIAJP=ENAO JKJ LNeRQAO L=N H= HKE z !KQN dA ?=OO=PEKJ, ?NEI. 13 FQEJ 2006 v, A( LeJ=H, 2006, L. 405).  
2154 Cf. !. OLKNP, =NP. *. 232-10 1q AP 2q ; "8?:., =NP. *. 232-26 ''. 
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310. *A !KdA dQ OLKNP = NALNEO HA deHEP dA B=HOEBE?=PEKJ dAO PATPAO PN=JOJ=PEKJ=QT =JPEdKL=CA2155 

AJ HA PN=dQEO=JP L=N H= LNKDEbEPEKJ dAO B=EPO dA u f7BI?f?9?=PEKJ:, :9AOPNQ?PEKJ: EK :UgH7:9=PEKJ: 

9dA: JEKJ UBUC;DJ H;B7J?f 7K 9EDJH[B;, R B'U9h7DJ?BBED EK R B'7D7BOI; v =JPEdKL=CA2156 PKQP AJ 

KIAPP=JP d’AJ O=J?PEKJJAN H= PAJP=PERA2157. 

 
!APPA deBEJEPEKJ NAH=PERAIAJP EILNe?EOA dQ deHEP AJ ?=QOA LKQNN=EP gPNA ATLHE?EPeA =Q 

IKUAJ d’QJ dePKQN L=N HAO dEOLKOEPEKJO dQ !KdA IKJdE=H =JPEdKL=CA MQE H’AJREO=CAJP2158.  

1ANKJP O=JO ?KJPAOPA NeLNEIeO à ?A PEPNA dEBBeNAJPO ?KILKNPAIAJPO MQE OAIbH=EAJP gPNA 

=QL=N=R=JP EJ?HQO d=JO H= deBEJEPEKJ dA H’KLLKOEPEKJ à ?KJPNmHA2159.  

 
311. 'H AOP PKQP d’=bKNd MQAOPEKJ dQ u f7?J :; LEBEDJ7?H;C;DJ F;HJKH8;H EK J;DJ;H :; F;HJKH8;H 

:7DI IED JH7L7?B KD 7g;DJ :; 9EDJH[B; :K :EF7g; (w) v2160 MQE LKQNN=EP OA PN=dQENA L=N H= 

?KIIEOOEKJ d’=?PAO PAHO MQA u 8H?I;H B; fB79ED :; BkU9h7DJ?BBED B 7K CEC;DJ :; (w) 9OKJ: 

7D7BOI; (w) EK :k7BJUH;H KD U9h7DJ?BBED ;D O 7jEKJ7DJ KD; IK8IJ7D9; UJH7DgVH; v2161. 

 
*= d fEKHD?9PQNA: :; H;DI;?gD;C;DJI fH7K:KB;KN v2162 =QT LNeHARAQNO =JPEdKL=CA 

O’=OOEIEHA AJOQEPA =Q u f7?J :; CE:?f?;H B; 9E:; :k?:;DJ?f?97J?ED 9dAO e?D=JPEHHKJO dAO =PDHfPAO: 

IKH B;I fEHCKB7?H;I :; 9EDJH[B; :K :EF7g; v 2163. 

                                                
2155 Cf. !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ 
dA PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v. 
2156 !. OLKNP, =NP. *. 232-10 4q ("eHEP ?Nee L=N -Nd. Jq 2010-379, FHU9., =NP. 4) ; "8?:., =NP. *. 232-26 ''. z 4. LKQN 
QJ L=N=HHfHA : !. ?KJOK., =NP. *. 213-3 9"eHEP dA B=HOEBE?=PEKJ dAO dAJNeAO OANR=JP à H'=HEIAJP=PEKJ dA H'DKIIA KQ dAO 
=JEI=QT, dAO bKEOOKJO AP dAO LNKdQEPO =CNE?KHAO KQ J=PQNAHO dAOPEJeO à gPNA RAJdQO:. - Cf. .. .'%A11-3 ; !. 
A+ 0-'1#-!A12É0-2, u $N=QdAO v, RUF. :H. FHE9. FUD., JJq 158 O. 
2157 !KIIA H’U AJC=CA JKNI=HAIAJP HA !+A (!+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 5 
u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ dA PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v) OQN HA LH=J dEO?ELHEJ=ENA =Q 
IKEJO. 
2158 !AO dEOLKOEPEKJO LNeRKEAJP dEBBeNAJPO PULAO d’=?PAO dKJP H= HEOPA J’AOP ?ALAJd=JP L=O HEIEP=PERA (Cf. !+A 
(2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ dA PKQP eHeIAJP 
dQ ?KJPNmHA dQ dKL=CA v). 
2159 Cf. !. OLKNP, =NP. *. 232-10 3q ; "8?:., =NP. *. 232-25 =H. 1. 
2160 !+A (2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ dA 
PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v. 
2161 "8?:., u !KIIAJP=ENA OQN H’=NPE?HA 2.5 v. 
2162 "8?:., =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA B=HOEBE?=PEKJ dA PKQP 
eHeIAJP dQ ?KJPNmHA dQ dKL=CA v. 
2163 "8?:., u !KIIAJP=ENA OQN H’=NPE?HA 2.5 v. 
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#J NAR=J?DA, EH =QN=EP LAQP-gPNA ePe KLLKNPQJ2164 à H’EJOP=N dQ !+A MQA HAO PATPAO dA dNKEP 

EJPANJA AT?HQAJP ATLNAOOeIAJP HAO u CUJhE:;9O: ?DJ;H:?J;9O: v2165 dQ ?D=IL d’=LLHE?=PEKJ dQ 

deHEP dA B=HOEBE?=PEKJ2166. 

 
312. /Q=JP à H’eHeIAJP IKN=H dA ?APPA EJBN=?PEKJ, EH OAIbHAN=EP QJA JKQRAHHA BKEO MQA H= LNAQRA 

dQ dKH CeJeN=H OQBBEOA, H= deIKJOPN=PEKJ dA H= RKHKJPe dA H’=QPAQN dAO B=EPO dA REKHAN ?AP EJPANdEP 

HeC=H eP=JP =HKNO dedQEPA dAO B=EPO2167. 

 
 #JBEJ, HAO LNeRAJQO ?KQL=bHAO dA ?AO EJBN=?PEKJO NEOMQAJP JKP=IIAJP à PEPNA LNEJ?EL=H dA 

OA RKEN EJBHECAN QJA O=J?PEKJ u :; 9?DG 95: 7DI :';CFH?IEDD;C;DJ e 7?DI? GKkKD; d 7C;D:; :; 

75 000 91KET=JPA MQEJVA IEHHA: € v2168, LAEJAO eMQER=HAJPAO à ?AHHAO =LLHE?=bHAO AJ I=PEfNA dA 

PN=BE? KQ LKQNRKUAQNO dA LNKdQEPO dKL=JPO.  

 
313. !AO EJBN=?PEKJO LNeOAJPAJP QJ =QPNA LKEJP ?KIIQJ MQ’AHHAO L=NP=CAJP Je=JIKEJO =RA? 

PKQP PULA dA deHEP =JPEdKL=CA NeOEd=JP d=JO HA B=EP MQ’AHHAO LKQNNKJP gPNA ?KILHePeAO HA ?=O 

e?De=JP L=N dAO PATPAO EOOQO d’=QPNAO HeCEOH=PEKJO I=EO AJ?KNA LKQN H= LHQL=NP d’AJPNA AHHAO 

?KJ?QNNAJ?eAO L=N ?AO EJ?NEIEJ=PEKJO. 

S,c:054 2 - C54c5u89 ,: c5362B3,4:(80:B ,4:8, d850: 6B4(2 .B4B8(2 5u 96Bc0(2 
,: d850: 6B4(2 96Bc0(2 du d56(., 
 
314. *= LKHEPEMQA d’=IeHEKN=PEKJ dA H= HQPPA ?KJPNA HAO BEHEfNAO d’=LLNKREOEKJJAIAJPO dA 

LNKdQEPO dKL=JPO RKQHQA L=N H’ACAJ?A IKJdE=HA =JPEdKL=CA O’=LLQU=JP AJ ?AH= OQN H= 

!KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP AOP BKNIAHHAIAJP IEOA AJ yQRNA AJ 

dNKEP EJPANJA =Q LHQO CN=Jd beJeBE?A dA H= O=JPe dAO =PDHfPAO.  

                                                
2164 4. $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 450. 
2165 *A !+A LNAJd OKEJ dA LNe?EOAN MQA HAO B=EPO dA B=HOEBE?=PEKJ JA LKQNNKJP F=I=EO u JEC8;9N: (w) IEKI B9AQN: 
:Uf?D?J?ED (w) v (Cf. !+A (2015), =NP. 2, u 4EKH=PEKJO dAO NfCHAO =JPEdKL=CA v, LP. 5 u $=HOEBE?=PEKJ KQ PAJP=PERA dA 
B=HOEBE?=PEKJ dA PKQP eHeIAJP dQ ?KJPNmHA dQ dKL=CA v). 
2166 !=N ?AO dANJEfNAO ?KJ?ANJAJP AJ L=NPE?QHEAN u 9H:7 f7BI?f?97J?ED (w), :7DI B; 8KJ :'7BJUH;H B'?DJUgH?JU ;J B7 
L7B?:?JU :;I U9h7DJ?BBEDI H;9K;?BB?I BEHI :K 9EDJH[B; :K :EF7g; (w) 9E:D9BK7DJ (w) 9H:7 IK8IJ?JKJ?ED ;J/EK 
B'7BJUH7J?ED :; B'KH?D; (w) v (Cf. ". Jq 2016-1923, FHU9., AJJATA, 0QbNEMQA u 1QbOP=J?AO AP IePDKdAO EJPANdEPAO 
AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u +ePDKdAO EJPANdEPAO v, !H=OOA +2 u +=JELQH=PEKJO ?DEIEMQA 
AP LDUOEMQA v, LP. 1 (Cf. ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N 
HA OLKNPEB AOP EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26, FHU9., =NP. 1AN, !=PeCKNEA u +ePDKdAO EJPANdEPAO v, !H=OOA 
'' u +=JELQH=PEKJO ?DEIEMQA AP LDUOEMQA v, LP. 1q). z 4. 0=LLKNP =JJ. d’=?P., A$*", 2015, FHU9., L. 17 (1QN u B7 
C?I; 7K jEKH :kKD 97I :; f7BI?f?97J?ED :kU9h7DJ?BBED (KH?D;/;7K) v). 
2167 Cf. AJ ?A OAJO : #. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ 
dKL=CA. - {C?J?KI, ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317. 
2168 !. OLKNP, =NP. *. 232-26 ''. 
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!APPA EJBHQAJ?A dA H= JKNIA LNEReA PN=JOJ=PEKJ=HA =JPEdKL=CA MQE = JKP=IIAJP ?KJdQEP 

à H’EJPNKJEO=PEKJ d=JO HA !KdA dQ OLKNP dA dEOLKOEPEKJO NAH=PERAO =Q deHEP dA PN=BE? dA LNKdQEPO 

dKL=JPO AOP ?ALAJd=JP à NAH=PEREOAN. #HHA H’AOP OLe?EBEMQAIAJP AJ N=EOKJ dA H’ATEOPAJ?A =JPeNEAQNA 

dA BKJdAIAJPO PATPQAHO EOOQO d’=QPNAO HeCEOH=PEKJO MQE RAJ=EAJP L=HHEAN AJ CN=JdA L=NPEA PKQP 

NEOMQA dA u REdA FQNEdEMQA v LKPAJPEAH LKQN ?=QOA dA deB=QP dQ dEOLKOEPEB BN=Jd=EO =JPEdKL=CA.  

 
315. AQFKQNd’DQE AJ?KNA, dAO EJ?NEIEJ=PEKJO NAHAR=JP dAO !KdA2169 dAO dKQ=JAO2170, LeJ=H AP 

dA H= O=JPe LQbHEMQA, ?KILHfPAJP KLLKNPQJeIAJP HA ?KNLQO FQNEdEMQA EJPANJA =JPEdKL=CA, AJ 

L=NPE?QHEAN d=JO HA dKI=EJA dKQ=JEANO, MQ’EH OKEP MQAOPEKJ dAO deHEPO d’u ?CFEHJ7J?ED EK 

;NFEHJ7J?ED I7DI :U9B7H7J?ED :; C7H9h7D:?I;I v2171 KQ dA u 9EDJH;87D:; v2172.  

                                                
2169 "A J=PQNA u iC?NJ;j v (!.-(.  #00, u "KQ=JAO v, RUF. :H. FUD ;J FHE9. FUD., Jq 27) KQ u hO8H?:; v ($. 
!A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 730) AJ N=EOKJ dA HAQNO u 9=:IF;9JI v P=JP u HUFH;II?fI v 
MQA u f?I97KN v (!.-(.  #00, u "KQ=JAO v, EF.9?J., JJq 25 AP 26), HAO EJBN=?PEKJO dKQ=JEfNAO (4. 1. 0'"#A3-
4A*#,2',', CEDJH?8KJ?ED R B'UJK:; :;I F7HJ?9KB7H?IC;I :; B7 C7J?VH; FUD7B; :EK7D?VH;, PDfOA ,E?A, 1999) dKJP 
=Q?QJA u :Uf?D?J?ED BUg7B; v J’AOP =NNgPeA (!.-(.  #00, u "KQ=JAO v, EF.9?J., Jq 24), PKQP AJ eP=JP OKQIEOAO à QJ 
NeCEIA u :UHEg7JE?H; v ("8?:., Jq 23. z 4. 0. !0#,, )EKHIK?J;I ;J I7D9J?EDI ;D :HE?J FUD7B :EK7D?;H, PDfOA .=NEO 
'', 2011) =QT u IFU9?f?9?JUI v (%. 0-311#*, u *AO KNECEJ=HEPeO dQ dNKEP LeJ=H dKQ=JEAN v, AJ FUD7B, 2009, L. 201) 
IQHPELHAO =Q NAC=Nd dQ dNKEP ?KIIQJ NeLNAOOEB, J’AJ NAHfRAJP L=O IKEJO dA H= u C7J?VH; FUD7B; v =Q OAJO dA H’=NPE?HA 
6 .=N. 1 dA H= !#1"& (Cf. %. 0-311#*, u *AO KNECEJ=HEPeO dQ dNKEP LeJ=H dKQ=JEAN v, EF.9?J., L. 201 ; KQ $. 
!A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 719. z 4. JKP=IIAJP : !#"&, =BB. Jq 10828/84, 25 
BeRNEAN 1993, $QJGA ?/ $N=J?A, OeNEA A, Jq 256-A, .=N. 44, AJDA, 1993, L. 483, ?DNKJ. (.-$. $*A311 ; D., 1993, L. 
457, JKPA (. .A,,'#0 ; "8?:., L. 387, KbO. (.-$. 0#,3!!' ; RFDA, 1994, L. 1182, ?DNKJ. !. 
%'A)-3+-.-3*-1 ; +. )#**#0, &. *A A7*# AP $. 13"0# ; R,C, 1993, L. 581, KbO. *.-#. .#22'2' ; 
"8?:., 1994, L. 362, KbO. 0. )-#0',%-(-3*', ; "8?:., L. 537, KbO. ". 4'0'-2- A00'A* ; JC)  , 1994, ', 3742, 
?DNKJ. $. 13"0#). z 4. AJ?KNA : 0=LLKNP !KQN dAO ?KILPAO, 19 BeRNEAN 2015, u *’=?PEKJ dA H= "KQ=JA d=JO H= HQPPA 
?KJPNA HAO BN=QdAO AP PN=BE?O v. 
2170 *AO deHEPO dKQ=JEANO (Cf. !.-(  #00, u "KQ=JAO v, EF.9?J., JJq 51-53 ; (.-$. $-3/3É, u *AO EJBN=?PEKJO 
dKQ=JEfNAOw v, %k7L;D?H C[J; :kAPKH, Jq 2099, OAI=EJA dQ 10 JKRAIbNA 2012 =Q RAJdNAdE 16 JKRAIbNA 2012, 
LL. 48-49 ; KQ $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., LL. 719-724) OKJP EJPAJPEKJJAHO =HKNO MQA 
HAQN PAJP=PERA (Cf. !. dKQ=JAO, =NP. 409) AOP LQJEOO=bHA PKQP ?KIIA HAO =?PAO dA ?KILHE?EPe (Cf. !. dKQ=JAO, =NP. 
398). 
2171 !. dKQ=JAO, =NP. 423. - !APPA EJBN=?PEKJ MQE ?KJOPEPQA QJ deHEP dKQ=JEAN dA LNAIEfNA ?H=OOA (Cf. !. dKQ=JAO, 
=NP. 414) OA deBEJEP ?KIIA u JEKJ F7II7g; :; C7H9h7D:?I;I F7H B;I 8KH;7KN :; :EK7D; I7DI :U9B7H7J?ED :; :UJ7?B v 
ATLKNP=PEKJ ($. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 720). #HHA AOP LKQN ?APPA N=EOKJ IgIA 
u H7H;C;DJ v ?KJOPEPQeA AJ LNeOAJ?A dA LNKdQEPO OPQLeBE=JPO-dKL=JPO ?=N u IKFFEI9=JP: (w) ;D FH?D9?F; GK; B7 
C7H9h7D:?I; FK?II; WJH; BUg7B;C;DJ ;NFEHJU; EK EILKNPeA v ("8?:.), O=QB à ?A MQA HAOdEPO LNKdQEPO ?KJOPEPQAJP 
eC=HAIAJP dAO LNKdQEPO dA O=JPe (Cf. !1., =NP. *. 5311-1 '' =H. 3) dKJP H= deBEJEPEKJ EJ?HQP P=JP dAO LNKdQEPO 
OPQLeBE=JPO (Cf. "8?:., =NP. *. 5132-1 =H. 1, 2q) MQA dAO OQbOP=J?AO ReJeJAQOAO KQ IedE?=IAJPO HeC=QT à QO=CA 
DQI=EJ (Cf. "8?:., =NP. *. 5311-1 '' =H. 3, 1q). z 4. !=OO. ?NEI., 25 =RNEH 2007, Jq 06-86.037, AIIE9?7J?ED ,A(, 
BH?L;-CEHHVP; ;  7P. )7B., 8 JKRAIbNA 2007, L. 49 ; JKH?I 7IIE9?7J?EDI, 2008, Jq 388, L. 12, JKPA .. .*A,#1 ; 
DHE?J 7K IFEHJ, (QEHHAP 2011, Jq 13, L. 7, KbO. .. .*A,#1). 
2172 !. dKQ=JAO, =NP. 417. z AQPNA deHEP dKQ=JEAN dA LNAIEfNA ?H=OOA (Cf. !. dKQ=JAO, =NP. 414), ?APPA EJ?NEIEJ=PEKJ 
u :; 87I; v ($. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 721) dA H= I=PEfNA ePQdEeA u I';DJ;D: 
:;I ?CFEHJ7J?EDI EK ;NFEHJ7J?EDI ;D :;hEHI :;I 8KH;7KN 7?DI? GK; :; JEKJ; L?EB7J?ED :;I :?IFEI?J?EDI BUg7B;I EK 
HUgB;C;DJ7?H;I H;B7J?L;I R B7 :UJ;DJ?ED ;J 7K JH7DIFEHJ :;I C7H9h7D:?I;I R B'?DJUH?;KH :K J;HH?JE?H; :EK7D?;H v (!. 
dKQ=JAO, =NP. 417 1.). z 4. JKP=IIAJP AJ I=PEfNA dA dKL=CA =Q OQFAP dA H= ?eHfbNA =BB=ENA dEPA u $AOPEJ= v : !=OO. 
?NEI., 8 FQEJ 1999, JJq 99-81.291 AP 99-81.807,  QHH. ?NEI. 1999, Jq 124 ;  7P. )7B., 12-16 JKRAIbNA 1999, L. 36 ; 
D., '0, 1999, L. 221 (4. L=N =EHHAQNO d=JO H= IgIA =BB=ENA : 2%' *EHHA, 22 de?AIbNA 2000, Jq 10417/00 71, EF.9?J.). 
z 4. eC=HAIAJP : !=OO. ?NEI., 24 JKRAIbNA 2015, )7JH?9; 1., Jq 15-83.349, EF.9?J. 
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'H AOP eC=HAIAJP B=EP NeBeNAJ?A =QT deHEPO d’QO=CA dA OPQLeBE=JPO2173 KQ d’ATAN?E?A EHHeC=H 

dA H= IedA?EJA2174 NAOLA?PERAIAJP BKJdeO OQN HAO dAQT (2) dANJEANO !KdAO LNe?EPeO2175. 

   
316. +=EO ?AP eH=NCEOOAIAJP dAO EJBN=?PEKJO LeJ=HAO =JPEdKL=CA NAJKQ=EP OQNPKQP HA deb=P 

=QPKQN dA H= LNKbHeI=PEMQA dA HAQN OQLANLKOEPEKJ =RA? dAO deHEPO NeLNEIeO OQN HA BKJdAIAJP dA 

dAOdEPO !KdAO2176, OEPQ=PEKJ ?KJ?QNNAJPEAHHA LKQR=JP =bKQPEN à H= JeC=PEKJ dA H= OLe?EBE?EPe dAO 

KbFA?PEBO dA H= HQPPA ?KJPNA HA dKL=CA KQ =Q ?KJPN=ENA à H= NeAHHA ?KILHeIAJP=NEPe dA ?AO b=OAO 

FQNEdEMQAO.  

 
2KQP deLAJdN= dA H= OKHQPEKJ FQNEOLNQdAJPEAHHA =LLKNPeA à ?A ?KJBHEP dA MQ=HEBE?=PEKJO (F 

2) dKJP H’KNECEJA NeOEdA d=JO H= ?KNNAOLKJd=J?A L=NPEAHHA AJPNA LNKdQEPO dA O=JPe KQ OQbOP=J?AO 

ReJeJAQOAO AP LNKdQEPO dKL=JPO (F 1). 

 

 

                                                
2173 !1., =NP. *. 3421-1 (4. JKP=IIAJP : (. .#,,#A3, u 1QbOP=J?AO ReJeJAQOAO. - 1PQLeBE=JPO v, J.-C%., %E?I 
FUD7B;I IFU9?7B;I, B=O?. 80, JJq 36-60 91QN H’QO=CA AP H= LNKRK?=PEKJ à H’QO=CA dA OPQLeBE=JPO: $. !A A**#0-, 
7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., LL. 547-557 AP 560-566). - *A !KdA dA H= O=JPe LQbHEMQA O=J?PEKJJA à PEPNA 
LNEJ?EL=H u BkKI7g;H I?CFB; v ($. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 555) dA u IK8IJ7D9;I 
EK FB7DJ;I 9B7IIU;I 9ECC; OPQLeBE=JPO v ((. .#,,#A3, u 1QbOP=J?AO ReJeJAQOAO. - 1PQLeBE=JPO v, J.-C%., %E?I 
FUD7B;I IFU9?7B;I, B=O?. 80, Jq 36) d’QJA LAEJA d’AILNEOKJJAIAJP d’QJ =J AP d’QJA =IAJdA dA 3750 € (!1., =NP. 
*. 3421-1). !APPA EJBN=?PEKJ dAI=JdA LKQN gPNA ?KJOPEPQeA u B7 HUKD?ED :; :;KN UBUC;DJI : KD; 78IEHFJ?ED 
?DJ;DJ?EDD;BB; ;J ?BB?9?J;, :'KD; IK8IJ7D9; IJKFUf?7DJ; v ((. .#,,#A3, u 1QbOP=J?AO ReJeJAQOAO. - 1PQLeBE=JPO v, 
EF.9?J., Jq 36). x ?A PEPNA, EH J’AOP L=O N=NA MQA dAO OLKNPEBO OKEAJP O=J?PEKJJeO dEO?ELHEJ=ENAIAJP LKQN =RKEN B=EP QO=CA 
dA ?=JJ=bEJKjdAO (4. L=N AT. LKQN dAO dKJJeAO OP=PEOPEMQAO : 0=LLKNP =JJ. d’=?P., A$*", 2016, L. 59), HAO 
EJBKNI=PEKJO OQN HAO OQEPAO eRAJPQAHHAO =Q JERA=Q LeJ=H dA ?AO ?KJPN=RAJPEKJO =Q dEOLKOEPEB BN=Jd=EO =JPEdKL=C eP=JP 
dA HAQN ?mPe =OOAV N=NAO. 
2174 *A !KdA dA H= O=JPe LQbHEMQA O=J?PEKJJA ?AQT MQE ATAN?AJP EHHeC=HAIAJP H= LNKBAOOEKJ dA IedA?EJ (Cf. !1., 
=NP. *. 4161-1 9"eHEP d’u ;N;H9?9; ?BBUg7B v:. z 4. (. .#,,#A3, u +edA?EJA v, JJq 88 O.) ?KIIA d’=EHHAQNO HAO 
QOQNL=PAQNO dA PEPNAO (Cf. !1., =NP. *. 4162-1 9"eHEPO d’ATAN?E?A d’u QOQNL=PEKJ dA PEPNA v:). z 4. !A .=NEO, 18 I=NO 
2010, ,AR% CEfH7F;N "DJ;HD7J?ED7B, Jq 08/04998, ?DU:?J. z 4. =QOOE : !=OO. !NEI., 15 FQEJ 2011, &. B;HD7H: 1., Jq 
10-83.491, EF.9?J. 
2175 'H AOP AJ?KNA ?KJ?AR=bHA AJ ?ANP=EJAO DULKPDfOAO d’AJREO=CAN H= LKOOEbEHEPe dA LKQNOQEPAO ?KILHeIAJP=ENAO 
dAO LKQNRKUAQNO AP PN=BEMQ=JPO dA LNKdQEPO dKL=JPO OQN HA BKJdAIAJP dA JKIbNAQOAO dEOLKOEPEKJO dQ !KdA LeJ=H : 
QJ AJOAIbHA dA b=OA FQNEdEMQAO ATEOPAJP, MQ’EH O’=CEOOA =QOOE bEAJ dA ?NEIAO (!. LeJ=H, =NP. 221-5 9!NEIA 
d’AILKEOKJJAIAJP:), I=EO OQNPKQP dA deHEPO (!. LeJ=H, =NP. 121-3 9IEOA AJ d=JCAN deHEbeNeA dA H= REA d’=QPNQE: ; !. 
LeJ=H, =NP. 221-6 9DKIE?EdA EJRKHKJP=ENA: ; !. LeJ=H, =NP. 222-15 9=dIEJEOPN=PEKJ dA OQbOP=J?AO JQEOEbHAO: ; !. LeJ=H, 
=NP. 223-8 9#TLeNEIAJP=PEKJ OQN H= LANOKJJA DQI=EJA:). - !’AOP =EJOE L=N ATAILHA MQA HA deHEP d’DKIE?EdA L=N 
EILNQdAJ?A J’= L=O ePe NAPAJQ =LNfO HA de?fO d’QJ IAIbNA d’QJA eMQELA ?U?HEOPA à H’AJ?KJPNA dA OAO dENA?PAQNO 
OLKNPEBO AP OKECJAQNO ?KQL=bHAO dA B=EPO dA LKQNRKUAQNO dA LNKdQEPO dKL=JPO. 'H J’=R=EP AJ ABBAP LQ gPNA eP=bHE =RA? 
?ANPEPQdA H= LNAQRA d’QJ HEAJ dA ?=QO=HEPe AJPNA H’=bOKNLPEKJ dA ?KNPE?KjdAO L=N ?A ?U?HEOPA AP HA NeOQHP=P IKNPAH (!A 
.=NEO, 12 FQEJ 2008,  HEKII;BB;, ?DU:?J. z 4. (.-7. +A0É!&A*, u 1LKNP v, %E?I FUD7B;I IFU9?7B;I, B=O?. 20, Jq 81). 
2176 4. JKP=IIAJP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". 
(A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 466-467 ; KQ !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, 
R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., JJq 168 O., LL. 83 O. 
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F 1 - L( c588,9654d(4c, 6(8:0,22, ,4:8, 685du0:9 d, 9(4:B 5u 9u)9:(4c,9 
vB4B4,u9,9 ,: 685du0:9 d56(4:9 
 
317. *’EJOP=QN=PEKJ dQ deHEP dA PN=BE? dA LNKdQEPO dKL=JPO eP=EP LNEJ?EL=HAIAJP RKQHQA d=JO HA 

bQP dA NeLNEIAN LeJ=HAIAJP HA PN=BE? dA ?ANP=EJAO IePDKdAO dKL=JPAO, deB=QP MQ’=Q?QJA 

HeCEOH=PEKJ CeJeN=HA KQ OLe?EBEMQA JA LANIAPP=EP dA L=HHEAN.  

 
#T?ALPe HA ?=O dAOdEPO IePDKdAO, H= LHQL=NP dAO ?H=OOAO dA OQbOP=J?AO dA H= *EOPA dAO 

EJPANdE?PEKJO dA H’ACAJ?A IKJdE=HA =JPEdKL=CA PN=JOLKOeA d=JO JKPNA HeCEOH=PEKJ EJ?HQAJP dAO 

LNKdQEPO MQ=HEBEeO AJ dNKEP EJPANJA dA LNKdQEPO dA O=JPe KQ OQbOP=J?AO ReJeJAQOAO MQE OKJP 

JKIbNAQT à eC=HAIAJP BECQNAN OQN dAO *EOPAO OLe?EBEMQAO.  

 
318. 'H AJ NeOQHPA dAO LKOOEbEHEPeO dA O=J?PEKJ dAO QPEHEO=PAQNO, dePAJPAQNO AP PN=BEMQ=JPO dA ?AO 

LNKdQEPO KQ OQbOP=J?AO OQN dA IQHPELHAO BKJdAIAJPO EOOQO dQ !KdA dA H= O=JPe LQbHEMQA AP/KQ dQ 

!KdA LeJ=H (A), MQ=HEBE?=PEKJO MQE, d=JO H’DULKPDfOA Kn AHHAO OAN=EAJP NAPAJQAO, LKQNN=EAJP 

AJCAJdNAN QJA NeLNAOOEKJ bA=Q?KQL LHQO HKQNdA dA ?AQT-?E (B) =Q RQ dAO dEOLKOEPEKJO BN=Jd=EOAO 

=JPEdKL=CA LANPEJAJPAO.  

A - L( 65990)2, 9(4c:054 d,9 c54:8,v,4(4:9 9u8 2, -54d,3,4: du C5d, d, 2( 9(4:B 6u)207u, 
,:/ 5u du C5d, 6B4(2 
 
319. *= deBEJEPEKJ dAO LNKdQEPO dA O=JPe2177 EJPfCNA AJ L=NPE?QHEAN HAO u IK8IJ7D9;I LUDUD;KI;I 

KJ?B?IU;I ;D CU:;9?D; v AP u CU:?97C;DJI v2178 dKJP H’QO=CA AOP NeCHAIAJPe L=N HA !KdA dA H= 

O=JPe LQbHEMQA (!1.), HAO LNAIEfNAO2179 LNeOAJP=JP L=N =EHHAQNO H= OLe?EBE?EPe dA ?KILNAJdNA dAO 

OQbOP=J?AO LNKDEbeAO2180 dKJP HA PN=BE? AOP NeLNEIe OQN HA BKJdAIAJP dQ !KdA LeJ=H2181.  

                                                
2177 -Q u FHE:K?JI R f?D7B?JU I7D?J7?H; :;IJ?DUI R B'hECC; v (!1., =NP. *. 5311-1 '' =H. 3). z 4. "E?P. .ANI. 1=JPe, 
bEKePDEMQA, bEKPA?DJKHKCEAO, u 1=J?PEKJO LeJ=HAO v, Jq 129. 
2178 !1., =NP. *. 5311-1 '' =H. 3, 1q.  z 4. (. *A11#00# !A."#4'**#, u 1QbOP=J?AO ReJeJAQOAO. - 1QbOP=J?AO 
AP LNeL=N=PEKJO =QPNAO MQA dAO IedE?=IAJPO KQ LNKdQEPO =OOEIEHeO v, J.-C%., %E?I FUD7B;I IFU9?7B;I, B=O?. 50 ; "8?:., 
u 1QbOP=J?AO ReJeJAQOAO. - +edE?=IAJPO KQ LNKdQEPO =OOEIEHeO v, EF.9?J. 
2179 Cf. O’=CEOO=JP dA HAQN dABEJEPEKJ HeC=HA : !1., =NP. *. 5132-1. 
2180 'H AOP MQAOPEKJ dAO u OQbOP=J?AO OPQLeBE=JPAO v (!1., =NP. *. 5132-1 =H. 1, 2q). z 4. (. .#,,#A3, u 1QbOP=J?AO 
ReJeJAQOAO. - 1PQLeBE=JPO v, EF.9?J. 
2181 Cf. !. LeJ=H, =NP. 222-34 O. (4. !EN?QH=ENA dQ IEJEOPfNA dA H= (QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO 
dEOLKOEPEKJO dA H'KNdKJJ=J?A Jq 2013-1183 dQ 19 de?. 2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP 
BEJ=J?EfNAO NAH=PERAO =QT LNKdQEPO dA O=JPe AP à H'=d=LP=PEKJ dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA 
?KJOP=PAN HAO I=JMQAIAJPO, AP dAO PATPAO LNEO LKQN OKJ =LLHE?=PEKJ, FHU9. - Cf. -NdKJJ=J?A Jq 2013-1183 dQ 19 
de?AIbNA 2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO NAH=PERAO =QT LNKdQEPO dA O=JPe AP à 
H'=d=LP=PEKJ dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO I=JMQAIAJPO, J(, 20 "e?AIbNA 
2013, L. 20741). z 4. !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., JJq 201-207, 
LL. 92-95. 
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*AO OQbOP=J?AO u ReJeJAQOAO v LKQN debQPAN (2ANIA EOOQ u :K B7J?D iL;D;DKCj v MQE 

OECJEBEA u FE?IED v) NALNeOAJPAJP ?KIIQJeIAJP ?AHHAO u :EDJ B'KJ?B?I7J?ED 9h;P B'hECC; EK 

B'7D?C7B F;KJ ;DJH7YD;H :;I ;ff;JI DE9?fI v2182. 

  
320. #HHAO OA dEREOAJP HeC=HAIAJP AJ PNKEO (3) ?=PeCKNEAO dA u IK8IJ7D9;I v AP 

u FHUF7H7J?EDI v2183, dKJP HAO deBEJEPEKJO OKJP dKNeJ=R=JP OLe?EBEMQAO =QT OQbOP=J?AO 

ePQdEeAO2184, MQE ?KNNAOLKJdAJP à =QP=JP dA *EOPAO dA LNKdQEPO dKJP HA NeCEIA ?KIIA HA 

?H=OOAIAJP OKJP LNeRQO L=N HA !KdA dA H= O=JPe LQbHEMQA2185.  

 
*AO dAQT LNAIEfNAO OKJP NAH=PERAO =QT OQbOP=J?AO KQ LNeL=N=PEKJO =QOOE bEAJ 

u FIO9hEJHEF;I v MQA u IJKFUf?7DJ;I v2186 OKQRAJP ?KJBKJdQAO d=JO HA H=JC=CA B=IEHEAN I=EO 

dEBBeNAJ?EeAO OQN HA LH=J IedE?=H ?KIIA FQNEdEMQA.  

 
321. "=JO HA dKI=EJA IedE?=H, QJ LOU?DKPNKLA ?KJOPEPQA u KD; IK8IJ7D9; 9h?C?GK; :'EH?g?D; 

D7JKH;BB; EK 7HJ?f?9?;BB;, GK? 7 KD JHEF?IC; FIO9hEBEg?GK;, 9k;IJ-R-:?H; GK? ;IJ IKI9;FJ?8B; :; 

CE:?f?;H B'79J?L?JU C;DJ7B;, I7DI FHUjKg;H :K JOF; :; 9;JJ; CE:?f?97J?ED v2187.  

 

                                                
2182 (. *A11#00# !A."#4'**#, u 1QbOP=J?AO ReJeJAQOAO. - 1QbOP=J?AO AP LNeL=N=PEKJO =QPNAO MQA dAO 
IedE?=IAJPO KQ LNKdQEPO =OOEIEHeO v, EF.9?J., Jq 1. 
2183 !1., =NP. *. 5132-1 =H. 3 AP 4 (*AO u {OQbOP=J?AO| dKERAJP =EJOE O’AJPAJdNA ?KIIA u B;I UBUC;DJI 9h?C?GK;I 
;J B;KHI 9ECFEIUI 9ECC; ?BI I; FHUI;DJ;DJ R B'UJ7J D7JKH;B EK J;BI GK'?BI IEDJ FHE:K?JI F7H B'?D:KIJH?;, 9EDJ;D7DJ 
UL;DJK;BB;C;DJ JEKJ 7::?J?f DU9;II7?H; R B;KH C?I; IKH B; C7H9hU v. .KQN HAQN L=NP, u B;I CUB7Dg;I EK IEBKJ?EDI 
9ECFEIUI :; :;KN 92: IK8IJ7D9;I EK FBKI v OANKJP MQ=HEBEeO dA u {LNeL=N=PEKJO| v (!1., =NP. *. 5132-1 =H. 3 AP 4). 
2184 4. 0=LLKNP =Q .NeOEdAJP dA H= 0eLQbHEMQA NAH=PEB à H'KNdKJJ=J?A Jq 2011-1922 dQ 22 de?AIbNA 2011 LKNP=JP 
=d=LP=PEKJ dQ ?KdA dQ PN=R=EH, dQ ?KdA dA H= O=JPe LQbHEMQA AP dQ ?KdA dA H'AJRENKJJAIAJP =Q dNKEP dA H'3JEKJ 
AQNKLeAJJA AJ ?A MQE ?KJ?ANJA H= IEOA OQN HA I=N?De dAO LNKdQEPO ?DEIEMQAO, J(, 23 de?AIbNA 2011, L. 21993, 
=NP. 2, 14q : HA IKP d FHUF7H7J?ED v AOP =EJOE NAILH=?e L=N HA PANIA u CUB7Dg; v AJ ?A MQE ?KJ?ANJA H’AJOAIbHA dAO 
dEOLKOEPEKJO dQ !KdA dA H= O=JPe LQbHEMQA NAH=PERAO =QT LNKdQEPO d=JCANAQT ("ALQEO H’=JJeA 2011 AJ ABBAP 9Cf. 
-NdKJJ=J?A Jq 2011-1922 dQ 22 de?AIbNA 2011 LKNP=JP =d=LP=PEKJ dQ ?KdA dQ PN=R=EH, dQ ?KdA dA H= O=JPe LQbHEMQA 
AP dQ ?KdA dA H'AJRENKJJAIAJP =Q dNKEP dA H'3JEKJ AQNKLeAJJA AJ ?A MQE ?KJ?ANJA H= IEOA OQN HA I=N?De dAO LNKdQEPO 
?DEIEMQAO, J(, 23 de?AIbNA 2011, L. 21995:, HAO OQbOP=J?AO KQ IeH=JCAO d=JCANAQT JA OKJP LHQO AJ LNEJ?ELA 
NeBeNAJ?eO HeC=HAIAJP ?KIIA ?KJOPEPQ=JP d=JO HAQN AJOAIbHA dAO OQbOP=J?AO ReJeJAQOAO =BEJ MQA HAO dEOLKOEPEKJO 
?KJ?ANJ=JP HAQN ?H=OOEBE?=PEKJ AP ePEMQAP=CA OKEAJP PN=JOBeNeAO d=JO H= L=NPEA dQ !KdA dA H= O=JPe LQbHEMQA LNKLNA à 
H= PKTE?KRECEH=J?A. !APPA OEILHEBE?=PEKJ LANIAP d’KLeNAN QJA OeL=N=PEKJ ?H=ENA AJPNA ?AO dANJEfNAO AP HAO OQbOP=J?AO 
ReJeJAQOAO MQE dEOLKO=JP dALQEO HKNO dA HAQN L=NPEA LNKLNA =Q OAEJ dA ?A IgIA PATPA 9Cf. 0=LLKNP =Q .NeOEdAJP dA 
H= 0eLQbHEMQA NAH=PEB à H'KNdKJJ=J?A Jq 2011-1922, FHU9., =NP. 2, 14q:. ,e=JIKEJO, ?ANP=EJAO OQbOP=J?AO d=JCANAQOAO 
LKQN H= O=JPe ?KJPEJQANKJP dA NAHARAN dAO *EOPAO ' AP '' dAO OQbOP=J?AO ReJeJAQOAO 9Cf. 0=LLKNP =Q .NeOEdAJP dA H= 
0eLQbHEMQA NAH=PEB à H'KNdKJJ=J?A Jq 2011-1922, FHU9., =NP. 2, 16q. z 4. !1., =NP. *. 5132-6 =H. 1, 1q IKdEBEe 9B=EO=JP 
NeBeNAJ?A O’=CEOO=JP dA ?AO LNKdQEPO à H’eJQIeN=PEKJ LNKLKOeA L=N H’=NPE?HA *. 1342-2 dQ IgIA !KdA:). 
2185 Cf. !1., =NP. *. 5111-1.  
2186 "8?:., =NP. *. 5132-1 =H. 1, 2q AP 3q. 
2187 0=LLKNP A, AP 1eJ=P (-BBE?A L=NHAIAJP=ENA d’eR=HQ=PEKJ dAO LKHEPEMQAO dA O=JPe), Jq 3187 AP Jq 422, 22 FQEJ 
2006, OQN HA bKJ QO=CA dAO IedE?=IAJPO LOU?DKPNKLAO, +.  0'-2, L. 51. - !AO LNKdQEPO BKJP H’KbFAP dA JKIbNAQOAO 
?H=OOEBE?=PEKJO dEOPEJCQ=JP AJ NfCHA CeJeN=HA OAHKJ HAO ABBAPO AP/KQ H= d=JCANKOEPe dAO OQbOP=J?AO ?KJ?ANJeAO ((. 
*A11#00# !A."#4'**#, u 1QbOP=J?AO ReJeJAQOAO. - 1QbOP=J?AO AP LNeL=N=PEKJO =QPNAO MQA dAO IedE?=IAJPO 
KQ LNKdQEPO =OOEIEHeO v, EF.9?J., Jq 46). 
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.KQN HAQN L=NP, u B;I IJKFUf?7DJI F;KL;DJ WJH; :Uf?D?I 9ECC; :;I CU:?97C;DJI :EDJ 

B'79J?ED IU:7J?L;, 7D7BgUI?GK;, D7H9EJ?GK; ;J ;KFhEH?I7DJ; FHELEGK; R B7 BEDgK; 799EKJKC7D9; 

;J JEN?9EC7D?; (w) v2188. 

 
322. 1QN QJ LH=J FQNEdEMQA, HAQN ?H=OOAIAJP NAOLA?PEB d=JO H= *EOPA MQE HAQN AOP dedEeA AJ 

=LLHE?=PEKJ dQ !1. LANIAP d’AJ dEBBeNAJ?EAN HAQN NeCEIA ?KIIA HAO O=J?PEKJO LNKLNAO à HAQN 

IeOQO=CA KQ PN=BE?2189.  

 
 *= PNKEOEfIA ?=PeCKNEA dA OQbOP=J?AO ReJeJAQOAO ?KILNAJd ?AHHAO MQE OKJP EJ?HQOAO =Q 

OAEJ dAO *EOPAO ' AP '' deBEJEAO à H'=NPE?HA *. 5132-6 dQ !1.2190. !AO dANJEfNAO OKJP LNEOAO L=N 

ANNgPe IEJEOPeNEAH =Q OAEJ d’QJ dK?QIAJP QJEMQA HAO ?H=OO=JP L=N KNdNA de?NKEOO=JP AJ BKJ?PEKJ 

dA HAQN dACNe dA JK?EREPe2191. 

 
323. *= LHQL=NP dAO OQbOP=J?AO ReJeJAQOAO2192 LAQRAJP AJBEJ HA LHQO OKQRAJP gPNA HeC=HAIAJP 

MQ=HEBEeAO dA u CU:?97C;DJI v2193, ?A MQA OKJP H= PNfO CN=JdA I=FKNEPe dAO LNKdQEPO dKL=JPO. 

 

                                                
2188 (. .#,,#A3, u 1QbOP=J?AO ReJeJAQOAO. - 1PQLeBE=JPO v, EF.9?J., Jq 1 (!EP=JP : %=NJEAN AP "AH=I=NA, 
"E?PEKJJ=ENA EHHQOPNe dAO PANIAO dA IedA?EJA, 4q 1PQLeBE=JPO : +=HKEJA, 29A ed. 2006).   
2189 Cf. ANNgPe dQ 22 BeRNEAN 1990 BET=JP H= HEOPA dAO OQbOP=J?AO ?H=OOeAO ?KIIA OPQLeBE=JPO, J(, 7 FQEJ 1990, L. 
6678 ; ANNgPe dQ 19 F=JREAN 2017 IKdEBE=JP H'=NNgPe dQ 22 BeRNEAN 1990 BET=JP H= HEOPA dAO OQbOP=J?AO ?H=OOeAO ?KIIA 
OPQLeBE=JPO, J(, Jq 0022 dQ 26 F=JREAN 2017, PATPA Jq 40. z 4. AJOQEPA : ANNgPe dQ 22 BeRNEAN 1990 BET=JP H= HEOPA dAO 
OQbOP=J?AO LOU?DKPNKLAO, J(, Jq130 dQ 7 FQEJ 1990, L. 6680 ; ANNgPe dQ 4 JKRAIbNA 2016 IKdEBE=JP H'=NNgPe dQ 22 
BeRNEAN 1990 BET=JP H= HEOPA dAO OQbOP=J?AO ?H=OOeAO ?KIIA LOU?DKPNKLAO, J(, Jq 0265 dQ 15 JKRAIbNA 2016, PATPA 
Jq 40.  
2190 !1., =NP. *. 5132-1 =H. 1, 4q. 
2191 Cf. ANNgPe dQ 22 BeRNEAN 1990 LKNP=JP EJO?NELPEKJ OQN HAO HEOPAO ' AP '' dAO OQbOP=J?AO ReJeJAQOAO deBEJEAO à 
H'=NPE?HA 0. 5204 dQ ?KdA dA H= O=JPe LQbHEMQA, J(, Jq 130, dQ 7 FQEJ 1990, L. 6681 ; ANNgPe dQ 21 K?PKbNA 2016 
LKNP=JP ?H=OOAIAJP OQN HAO HEOPAO dAO OQbOP=J?AO ReJeJAQOAO, J(, Jq 0250 dQ 26 K?PKbNA 2016, PATPA Jq 14. - *= 
LNAIEfNA d’AJPNA AHHAO ?KILNAJdN= HAO OQbOP=J?AO, LNeL=N=PEKJO, IedE?=IAJPO AP LNKdQEPO LNeOAJP=JP HA LHQO D=QP 
dACNe dA NEOMQAO LKQN H= O=JPe dAO LANOKJJAO (!1., =NP. *. 5132-6 =H. 2). - AQ OAEJ dA H= HEOPA '' BECQNAJP AJOQEPA HAO 
OQbOP=J?AO d=JCANAQOAO KQ IedE?=IAJPO OQO?ALPEbHAO dA LNeOAJPAN dAO NEOMQAO dENA?PO KQ EJdENA?PO LKQN H= O=JPe 
=EJOE MQA H’AJOAIbHA dAO =QPNAO LNKdQEPO KQ OQbOP=J?AO =U=JP dAO ABBAPO OEIEH=ENAO, O=JO KQbHEAN HAO IedE?=IAJPO à 
QO=CA DQI=EJ ?KJPAJ=JP dAO OQbOP=J?AO dKJP H'=?PEREPe KQ HAO ABBAPO EJdeOEN=bHAO RKJP dAI=JdAN QJA OQNRAEHH=J?A 
IedE?=HA L=NPE?QHEfNA (!1., =NP. *. 5132-6 =H. 1, 1q à 5). 
2192 !KJ?ANJ=JP HAO u CU:?97C;DJI v LOU?DKPNKLAO L=N ATAILHA, ?EPKJO H= ?H=OOEBE?=PEKJ A2! (AJ=PKIEMQA, 
2DeN=LAQPEMQA, ?DEIEMQA) NAPAJQA JKP=IIAJP L=N HA "E?PEKJJ=ENA 4Ed=H MQE B=EP NeBeNAJ?A AJ H= I=PEfNA. !AHHA-?E 
LNKLKOA dA dEOPEJCQAN AJPNA HAO LOU?DKHALPEMQAO (=JTEKHUPEMQAO, DULJKPEMQAO, Oed=PEBO AP =JPELOU?DKPEMQAO), HAO 
LOU?DK=J=HALPEMQAO (=JPEdeLNAOOAQNO AP LOU?DKOPEIQH=JPO), AP HAO LOU?DKdUOHALPEMQAO (OQbOP=J?AO D=HHQ?EJKCfJAO 
MQE J’KJP L=O d’EJdE?=PEKJ PDeN=LAQPEMQA). - 4. AJ?KNA OQN ?APPA IgIA ?H=OOEBE?=PEKJ : 0=LLKNP A, AP 1eJ=P (-BBE?A 
L=NHAIAJP=ENA d’eR=HQ=PEKJ dAO LKHEPEMQAO dA O=JPe), Jq 3187 AP Jq 422, EF.9?J., LL. 52-55.  
2193 !1., =NP. *. 5111-1, MQE HAO deBEJEP ?KIIA u JEKJ; IK8IJ7D9; EK 9ECFEI?J?ED FHUI;DJU; 9ECC; FEIIU:7DJ :;I 
FHEFH?UJUI 9KH7J?L;I EK FHUL;DJ?L;I R B'Ug7H: :;I C7B7:?;I hKC7?D;I EK 7D?C7B;I, 7?DI? GK; JEKJ; IK8IJ7D9; EK 
9ECFEI?J?ED FEKL7DJ WJH; KJ?B?IU; 9h;P B'hECC; EK 9h;P B'7D?C7B EK FEKL7DJ B;KH WJH; 7:C?D?IJHU;, ;D LK; :'UJ78B?H 
KD :?7gDEIJ?9 CU:?97B EK :; H;IJ7KH;H, 9EHH?g;H EK CE:?f?;H B;KHI fED9J?EDI FhOI?EBEg?GK;I ;D ;N;HT7DJ KD; 79J?ED 
Fh7HC79EBEg?GK;, ?CCKDEBEg?GK; EK CUJ78EB?GK; v. - 4. (. *A11#00# !A."#4'**#, u 1QbOP=J?AO 
ReJeJAQOAO. - +edE?=IAJPO KQ LNKdQEPO =OOEIEHeO v, EF.9?J., Jq 8. 
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1E PAH AOP HA ?=O, MQA HAO IedE?=IAJPO =EAJP KQ JKJ2194 KbPAJQ QJA =QPKNEO=PEKJ dA IEOA 

OQN HA I=N?De2195, HAO ?KJPNARAJ=JPO à H= HeCEOH=PEKJ OQN HAO LNKdQEPO dA O=JPe OANKJP LKQNOQEREO 

=Q PEPNA dA HAQN PN=BE? OQN HA BKJdAIAJP d’QJ =NOAJ=H dA dEOLKOEPEKJO EOOQO dQ !1.2196. 

 
1E AJOQEPA HAO LNKdQEPO =U=JP B=EP H’KbFAP d’QJ PN=BE? OKJP dAO OQbOP=J?AO OPQLeBE=JPAO, HAO 

MQ=HEBE?=PEKJO LKQNNKJP gPNA IQHPELHAO AP ?KJdQENA à NeLNEIAN HAO ?KJPNARAJ=JPO à H= BKEO OQN HA 

BKJdAIAJP dA ?A dANJEAN ?KdA AP dQ !KdA LeJ=H, à H= ?KJdEPEKJ PKQPABKEO MQ’EH O’=CEOOA dA 

IedE?=IAJPO2197. "=JO HA ?=O ?KJPN=ENA, HAO LKQNOQEPAO OANKJP BKJdeAO QJEMQAIAJP OQN HAO 

dEOLKOEPEKJO dQ !KdA LeJ=H NeLNEI=JP HAQN PN=BE?2198.  

 
324. !AO EJPANdEPO LKQR=JP gPNA O=J?PEKJJeO LHQO CN=RAIAJP MQ’AJ I=PEfNA dA ?KJPN=RAJPEKJ 

=Q dEOLKOEPEB OLe?EBEMQA dA NeLNAOOEKJ LeJ=HA dQ dKL=CA, HA ?DKET dA H= MQ=HEBE?=PEKJ =LLHE?=bHA 

OAN= =HKNO d’EILKNP=J?A LKQN HAO LNeRAJQO. 

B - L’03658:(4c, du c/50x d, 2( 7u(20-0c(:054 
 
325. 3J LNAIEAN ?KJOP=P O’EILKOA OAHKJ HAMQAH H= O=J?PEKJ dEO?ELHEJ=ENA dAO B=EPO dA dKL=CA 

PAJd à dARAJEN OKQO ?ANP=EJO =OLA?PO LHQO ?KJPN=ECJ=JPA MQA HA dEOLKOEPEB LeJ=H U =BBeNAJP ?KIIA 

=Q dNKEP ?KIIQJ, RKEN IgIA OLe?E=H, NeLNAOOEB.  

 
,KJKbOP=JP ?A L=N=dKTA, HA ?DKET dA H= MQ=HEBE?=PEKJ FQCeA KLLKNPQJA =BEJ dA NeLNEIAN 

LeJ=HAIAJP HAO B=EPO dA LKQNRKUAQNO AP PN=BE? dA LNKdQEPO dKL=JPO ?KJPEJQA dA LNeOAJPAN QJA 

EILKNP=J?A OQN HA LH=J dAO LKQNOQEPAO AP LAEJAO =LLHE?=bHAO L=N d’=QPNAO HeCEOH=PEKJO OLe?E=HAO.  

                                                
2194 #T?ALPe ?ALAJd=JP HA ?=O dAO u IK8IJ7D9;I ;NFUH?C;DJ7B;I v MQE JA OKJP L=O dAO OQbOP=J?AO ReJeJAQOAO 
(0=LLKNP A,, Jq 818, FHU9., L. 15). 
2195 Cf. !1., =NP. *. 5121-8 9-bHEC=PEKJ d’=QPKNEO=PEKJ dA IEOA OQN HA I=N?De: ; AP =NP. *. 5121-9-1 91=J?PEKJO 
LeJ=HAO LKQN ?=QOA dA deB=QP d’=QPKNEO=PEKJ dA IEOA OQN HA I=N?De:. - 4. "E?P. .ANI. 1=JPe, bEKePDEMQA, 
bEKPA?DJKHKCEAO, u 1=J?PEKJO LeJ=HAO v, Jq 130 ; "8?:., u +edE?=IAJPO : CeJeN=HEPeO v, JJq 38-39 ; "8?:., u 
+edE?=IAJPO : =QPKNEO=PEKJ dA IEOA OQN HA I=N?De AP =QPNAO IKdAO d'=??fO v. 
2196 Cf. !EN?QH=ENA dQ IEJEOPfNA dA H= (QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO dEOLKOEPEKJO dA H'KNdKJJ=J?A Jq 
2013-1183 dQ 19 de?. 2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO NAH=PERAO =QT LNKdQEPO 
dA O=JPe AP à H'=d=LP=PEKJ dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO I=JMQAIAJPO, AP dAO 
PATPAO LNEO LKQN OKJ =LLHE?=PEKJ, FHU9. z 4. JKP=IIAJP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 466 ; KQ (.-!. 
*A.-3 *#, u *= JKQRAHHA HKE OQN HA dKL=CA : QJA HKE dA LHQO KQ QJA HKE dA PNKL ?. - x LNKLKO dA H= HKE dQ 3 FQEHHAP 
2008 v, EF.9?J., L. 183.  
2197 Cf. JKP=IIAJP : (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  246 ; %. 1'+-, (OKQO H= dEN.), !. "A 
*= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 466 ; KQ !. 
A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., JJq 168 O., LL. 83 O. 
2198 Cf. !EN?QH=ENA dQ IEJEOPfNA dA H= (QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO dEOLKOEPEKJO dA H'KNdKJJ=J?A Jq 
2013-1183 dQ 19 de?. 2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO NAH=PERAO =QT LNKdQEPO 
dA O=JPe AP à H'=d=LP=PEKJ dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO I=JMQAIAJPO, AP dAO 
PATPAO LNEO LKQN OKJ =LLHE?=PEKJ, FHU9. 
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326. "=JO HA ?=dNA dAO AJMQgPAO LNeHEIEJ=ENAO2199 KQ dA BH=CN=J?A2200, HA NeCEIA CeJeN=H dA H= 

C=NdA à RQA2201 =LLHE?=bHA =QT EJBN=?PEKJO dA dKL=CA H=EOOAN= JKP=IIAJP LH=?A =Q NeCEIA 

deNKC=PKENA LHQO u IULVH; v2202 OQN dA JKIbNAQT LKEJPO MQE AOP LNKLNA =QT ?NEIAO AP deHEPO HAO 

LHQO CN=RAO PAHO MQA ?AQT NAH=PEBO =Q PN=BE? dA OPQLeBE=JPO2203.  

 
*AO dEOLKOEPEKJO2204 =LLHE?=bHAO à ?AO EJBN=?PEKJO LANIAPPAJP dA LH=?AN OKQO HA NeCEIA dA 

H= C=NdA à RQA HAO PN=BEMQ=JPO dA OPQLeBE=JPO LKQN QJA dQNeA OQLeNEAQNA à ?AHHA =LLHE?=bHA L=N 

LNEJ?ELA BETeA à QJ I=TEIQI dA REJCP-MQ=PNA (24) DAQNAO, DKNO NAJKQRAHHAIAJP eRAJPQAH AP 

?KJdEPEKJJe LKQN QJA dQNeA eMQER=HAJPA2205.  

 
#HHA LAQP AJ ABBAP AT?ALPEKJJAHHAIAJP =PPAEJdNA LKQN HAO u 9?:H?C;I ;J :UB?JI :; JH7f?9 :; 

IJKFUf?7DJI (w) v2206 QJA dQNeA PKP=HA dA MQ=PNA REJCP OAEVA (96) DAQNAO, L=N de?EOEKJ e?NEPA AP 

IKPEReA dQ (QCA d’EJOPNQ?PEKJ KQ dQ (*", OQN NeMQEOEPEKJ d=JO ?A dANJEAN ?=O dQ .NK?QNAQN dA H= 

0eLQbHEMQA2207.  

 
327. "A IgIA, OE H’=RK?=P EJPANREAJP AJ LNEJ?ELA dfO HA debQP dA H= C=NdA à RQA LKQN QJ 

AJPNAPEAJ d’QJA dQNeA I=TEI=HA dA PNAJPA (30) IEJQPAO2208, ?A dNKEP LKQNN= gPNA dEBBeNe LKQN HAO 

EJBN=?PEKJO ePQdEeAO LAJd=JP QJA dQNeA =HH=JP dA MQ=N=JPA-DQEP (48) à OKET=JPA-dKQVA (72) DAQNAO 

                                                
2199 !. LNK?. LeJ., =NP. 75 O. 
2200 "8?:., =NP. 53 O. 
2201 Cf. !. LNK?. LeJ., =NP. 77 O. 9#JMQgPAO LNeHEIEJ=ENAO: ; !. LNK?. LeJ., =NP. 63 O. 9#JMQgPAO dA BH=CN=J?A:. - 4. 
JKP=IIAJP : 1. %3',!&A0", (.  3'11-,, )HE9U:KH; FUD7B;, 9fIA ed., *ATEO,ATEO, ?KHH. +=JQAH, 2013, JJq 
800-893, LL. 677-725. 
2202 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545. 
2203 !. LNK?. LeJ., =NP.706-73 =H. 1, 3q (u %7 FHE9U:KH; 7FFB?978B; R B';DGKWJ;, B7 FEKHIK?J;, B'?DIJHK9J?ED ;J B; 
jKg;C;DJ :;I 9H?C;I ;J :;I :UB?JI IK?L7DJI ;IJ 9;BB; FHULK; F7H B; FHUI;DJ 9E:;, IEKI HUI;HL; :;I :?IFEI?J?EDI :K 
FHUI;DJ J?JH; : (w) 3° CH?C;I ;J :UB?JI :; JH7f?9 :; IJKFUf?7DJI FHULKI F7H B;I 7HJ?9B;I 222-34 R 222-40 :K 9E:; 
FUD7B (w) v). 
2204 *KE Jq 2011-392 dQ 14 =RNEH 2011 NAH=PERA à H= C=NdA à RQA, J(, 15 =RNEH 2011, L. 6610. z 4. JKP=IIAJP : (. 
 -3"-2 AP  . %0A88',', u *= NeBKNIA dA H= C=NdA à RQA à H'eLNAQRA dA H= LN=PEMQA v, AJ FUD7B, 2012, L. 512 ; 
KQ 1. 1-,2A% )-#,'%, u 'JPANRAJPEKJ dA H'=RK?=P AP dNKEPO dA H= deBAJOA AJ C=NdA à RQA. /QAH =RAJEN LKQN HAO 
AJNACEOPNAIAJPO =QdEKREOQAHO ? v, AJ FUD7B, 2012, L. 527. 
2205 .KQN N=LLAH, ?APPA dQNeA EJEPE=HA dA dNKEP ?KIIQJ AOP eRAJPQAHHAIAJP LNKHKJCeA OQN =QPKNEO=PEKJ dQ .NK?QNAQN 
dA H= 0eLQbHEMQA LKQN QJA JKQRAHHA dQNeA eMQER=HAJPA d=JO ?ANP=EJAO ?KJdEPEKJO LKQN HAO ?NEIAO AP deHEPO NeLNEIeO 
d’QJA LAEJA d’AILNEOKJJAIAJP d’=Q IKEJO QJ (1) =J, ?KIIA ?’AOP HA ?=O LKQN HAO EJBN=?PEKJO dA dKL=CA NAH=PERAO 
=QT LKQNRKUAQNO AP PN=BEMQ=JPO (Cf. !. LNK?. LeJ., =NP. 63 '' 9#JMQgPAO dA BH=CN=J?A:. z 4. AJOQEPA : !. LNK?. LeJ., 
=NP. 77 9#JMQgPAO LNeHEIEJ=ENAO:, NAJRKU=JP =QT dEOLKOEPEKJO LNe?edAJPAO). 
2206 !. LNK?. LeJ., =NP., =NP. 706-73 =H. 1, 3q. 
2207 "8?:., =NP. 706-88 =H. 1, 2 AP 5.  
2208 "8?:., =NP. 63-3-1 =H. 1 9.KQN H’EJPANRAJPEKJ dA H’=RK?=P LNeRQA u :VI B; :U8KJ :; B7 g7H:; R LK; v: AP 63-4 =H. 
2 9.KQN H= dQNeA dA H= LNAIEfNA EJPANRAJPEKJ dA H’=RK?=P:. z 4. AJOQEPA : "8?:.., =NP. 77 9#JMQgPAO LNeHEIEJ=ENAO:, 
NAJRKU=JP =QT dEOLKOEPEKJO LNe?edAJPAO). 
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OQN de?EOEKJ dQ I=CEOPN=P =Q NAC=Nd dA ?KJOEdeN=PEKJO EILeNEAQOAO PAJ=JP à H'AJMQgPA KQ à 

H’EJOPNQ?PEKJ2209.  

 
#J ?A MQE ?KJ?ANJA HAO EJBN=?PEKJO dA LKQNRKUAQNO AP PN=BEMQ=JPO dA LNKdQEPO dKL=JPO MQE 

OKJP dAO deHEPO LQJEO dA ?EJM (5) =JO d'AILNEOKJJAIAJP2210, dAO deNKC=PEKJO OKJP LKOOEbHAO d=JO 

dAO ?KJdEPEKJO OEIEH=ENAO2211.  

 
*A deH=E I=TEIQI dA NALKNP dA H= LNeOAJ?A dA H’=RK?=P MQE AOP JKNI=HAIAJP dA dKQVA 

(12) DAQNAO LKQN PKQO HAO ?NEIAO AP deHEPO2212 LKQNN= d=JO ?AO ?=O gPNA AT?ALPEKJJAHHAIAJP 

LNKHKJCe dA dKQVA (12) DAQNAO OQLLHeIAJP=ENAO, OKJ EJPANRAJPEKJ LKQR=JP =HKNO J’gPNA ABBA?PERA 

MQ’=Q PANIA dA H= REJCP-MQ=PNEfIA (24fIA) DAQNA dA C=NdA à RQA2213.  

 
328. /Q=JP =QT ?KJdEPEKJO PAILKNAHHAO dA deNKQHAIAJP dAO LANMQEOEPEKJO AP O=EOEAO 

?KJOe?QPERAO à dAO AJMQgPAO ?KJdQEPAO AJ RQA dA NeLNEIAN QJ PN=BE? dA OPQLeBE=JPO, H= HeCEOH=PEKJ 

LNKLNA à ?AO OQbOP=J?AO LKQR=EP gPNA bA=Q?KQL LHQO ?KJPN=ECJ=JPA MQA ?AHHA NAH=PERA à H= HQPPA 

?KJPNA HA dKL=CA.  

 
'H eP=EP OQNPKQP MQAOPEKJ dAO AT?ALPEKJO HeC=HAO =Q LNEJ?ELA dA LNKDEbEPEKJ dAO 

LANMQEOEPEKJO JK?PQNJAO AJ I=PEfNA LeJ=HA2214 MQE OKJP LNeRQAO L=N HA !KdA dA LNK?edQNA LeJ=HA 

=QT BEJO dA ?KJBKJdNA ?AO PN=BEMQ=JPO2215.  

 
 !AO DULKPDfOAO AT?ALPEKJJAHHAO REO=EAJP à PEPNA LNEJ?EL=H dAO HEAQT =QPNAO2216 MQA HAO 

dKIE?EHAO KQ HEAQT d’DebANCAIAJP dAO LANOKJJAO LKQNOQEREAO, HAO REOEPAO dKIE?EHE=ENAO dAO 

PN=BEMQ=JPO J’eP=JP LANIEOAO dA JQEP OQN =QPKNEO=PEKJ dQ (QCA dAO HEbANPeO AP dA H= dePAJPEKJ MQA 

d=JO HA ?=dNA dAO AJMQgPAO dA BH=CN=J?A2217. 

 
                                                
2209 "8?:., =NP., =NP. 706-88 =H. 6. - 4. *KE Jq 2016-731 dQ 3 FQEJ 2016 NAJBKNd=JP H= HQPPA ?KJPNA HA ?NEIA KNC=JEOe, 
HA PANNKNEOIA AP HAQN BEJ=J?AIAJP, AP =IeHEKN=JP H'ABBE?=?EPe AP HAO C=N=JPEAO dA H= LNK?edQNA LeJ=HA, J(, Jq0129, dQ 
4 FQEJ 2016, PATPA Jq 1. 
2210 !. OLKNP, =NP. *. 232-26, '' LNeRKU=JP dAO LAEJAO dA ?EJM (5) à OALP (7) =JO d’AILNEOKJJAIAJP. 
2211 !. LNK?. LeJ., =NP. 63-4-2 =H. 4 AP 5 9#JMQgPAO dA BH=CN=J?A:. z 4. AJOQEPA : "8?:.., =NP. 77 9#JMQgPAO 
LNeHEIEJ=ENAO:, NAJRKU=JP =QT dEOLKOEPEKJO LNe?edAJPAO).  
2212 "8?:.., =NP.  63-4-2 =H. 5. 
2213 "8?:. 
2214 !. LNK?. LeJ., =NP. 59 =H. 1, =QT PANIAO dQMQAH : u 9O:7Kf HU9B7C7J?ED f7?J; :; B'?DJUH?;KH :; B7 C7?IED EK 
;N9;FJ?EDI FHULK;I F7H B7 BE?, B;I F;HGK?I?J?EDI ;J B;I L?I?J;I :EC?9?B?7?H;I D; F;KL;DJ WJH; 9ECC;D9U;I 7L7DJ 6 96: 
h;KH;I ;J 7FHVI 21 9REJCP AP QJA DAQNA: h;KH;I v. 9#JMQgPAO dA BH=CN=J?A:. z 4. AJOQEPA : !. LNK?. LeJ., =NP. 76 =H. 3 
9#JMQgPAO LNeHEIEJ=ENAO:, NAJRKU=JP =QT dEOLKOEPEKJO LNe?edAJPAO). 
2215 "8?:., =NP. 706-28. - 4. AJ?KNA AJ I=PEfNA dA LNKTeJePEOIA : ?8?:., =NP. 706-35. 
2216 "8?:., =H. 1. 
2217 "8?:., =NP. 706-89.  
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329. 1QEPA à H= PN=JOLKOEPEKJ AJ dNKEP EJPANJA dA H= dANJEfNA RANOEKJ dQ !KdA IKJdE=H 

=JPEdKL=CA2218, QJ Ie?=JEOIA =OOAV LNK?DA AOP PKQPABKEO =dKLPe AJ I=PEfNA dA dKL=CA2219 LKQN 

HAO =PDHfPAO OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ2220. 

  
/QKEMQA HEIEPe à ?AO OLKNPEBO, ?A dEOLKOEPEB MQE OAIbHA OA HEIEPAN2221 =QT ?=O dA 

BH=CN=J?A2222 LANIAP à PEPNA dA LNEJ?ELA d’ABBA?PQAN dAO ?KJPNmHAO =JPEdKL=CA JK?PQNJAO à HAQN 

dKIE?EHA KQ HEAQ d’DebANCAIAJP MQ’EHO U =EAJP LNe=H=bHAIAJP ?KJOAJPE2223, ?A MQE ?KJOPEPQA HA 

LNEJ?ELA, KQ MQ’EHO U OKEAJP ?KJPN=EJPO L=N HA (QCA dAO HEbANPeO AP dA H= dePAJPEKJ =LNfO =RKEN 

=??ALPe dA O’U LNgPAN2224, RKENA IgIA AJ H’=bOAJ?A dA OKHHE?EP=PEKJ =JPeNEAQNA2225  . 

 
330. $=EP NAI=NMQ=bHA, =HKNO MQA HAdEP Ie?=JEOIA AOP JKNI=HAIAJP ?EN?KJO?NEP à H= I=PEfNA 

dEO?ELHEJ=ENA, HA !KdA dQ OLKNP LNAJd OKEJ dA LNe?EOAN MQA OE ?AO EJRAOPEC=PEKJO dAR=EAJP ?KJdQENA 

à H= u HUL9eH=PEKJ: (w) 9d’: ?DfH79J?EDI FUD7B;I v =JPEdKL=CA, HAO u FHE9U:KH;I ?D9?:;DJ;I v JA 

O=QN=EAJP AJ =Q?QJ ?=O gPNA =JJQHeAO2226.  

 
'H B=QP dedQENA dA ?AP AJPNAIgHAIAJP dA LNK?edQNAO dEO?ELHEJ=ENAO AP LeJ=HAO2227 MQA HA 

deNKQHAIAJP dA ?KJPNmHAO =JPEdKL=CA JK?PQNJAO LKQNN= ?KJdQENA OEIQHP=JeIAJP HAO AJMQgPAQNO 

à AJC=CAN dAO LKQNOQEPAO dEO?ELHEJ=ENAO AP LeJ=HAO ?KJPNA HAO =PDHfPAO REOEPeO.  

                                                
2218 Cf. !+A (2015), =NP. 5 u !KJPNmHAO AP AJMQgPAO v, LP.2 u .KNPeA dAO ?KJPNmHAO v. z 4. *. $A7-**#, 
u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO EJPANJ=PEKJ=HAO v, EF.9?J., L. 38 ; KQ 
(.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., L. 131. 
2219 Cf. !. OLKNP, =NP. *. 232-14-1 à 5, ?NeeO L=N -Nd. Jq 2015-1207, FHU9., =NP. 13 ; 4. AJ?KNA : ?8?:., =NP. 0. 232-
46-1 (!Nee L=N ". Jq 2016-83, FHU9., =NP. 12).  
2220 Cf. !. OLKNP, =NP. *. 232-15. z 4. eC=HAIAJP : "eHEbeN=PEKJ, A$*", dAO 12 FQEHHAP AP 18 K?PKbNA 2007, Jq 54 
NA?PEBEeA, FHU9. ; "eHEbeN=PEKJ, A$*", dQ 22 I=NO 2012, Jq 219, !KILHeP=JP H’=NPE?HA 2 dA H= deHEbeN=PEKJ Jq 54 
NA?PEBEeA dAO 12 FQEHHAP 2007 AP 18 K?PKbNA 2007 LKNP=JP IKd=HEPeO dA PN=JOIEOOEKJ AP dA CAOPEKJ dAO EJBKNI=PEKJO 
dA HK?=HEO=PEKJ dAO OLKNPEBO B=EO=JP H’KbFAP dA ?KJPNmHAO EJdEREdQ=HEOeO AP dA O=J?PEKJO AJ ?=O dA I=JMQAIAJP, J(, 
Jq 82, 5 =RNEH 2012, LL. 133 AP 6198 ; "eHEbeN=PEKJ, A$*", dQ 29 I=NO 2012, Jq 219, !KILHeP=JP H’=NPE?HA 2 dA H= 
deHEbeN=PEKJ Jq 54 NA?PEBEeA dAO 12 FQEHHAP 2007 AP 18 K?PKbNA 2007 LKNP=JP IKd=HEPeO dA PN=JOIEOOEKJ AP dA CAOPEKJ 
dAO EJBKNI=PEKJO dA HK?=HEO=PEKJ dAO OLKNPEBO B=EO=JP H’KbFAP dA ?KJPNmHAO EJdEREdQ=HEOeO AP dA O=J?PEKJO AJ ?=O dA 
I=JMQAIAJP (NA?PEBE?=PEB), J(, Jq 87, 12 =RNEH 2012, L. 84 ; "eHEbeN=PEKJ, A$*", dQ 16 de?AIbNA 2015,  Jq 2015-
136 (30, FHU9. ; AP "eHEbeN=PEKJ, A$*", dQ 31 I=E 2012, Jq 237, FHU9. 
2221 4. 9EDJH7. : *. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO 
EJPANJ=PEKJ=HAO v, EF.9?J., L. 38, =Q RQ dAO dEOLKOEPEKJO dA !. OLKNP, =NP. *. 232-14-1 =H. 1 2q. -  4. AJ ?A OAJO : (.-.. 
!-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., L. 28. 
2222 Cf. AJ ?A OAJO : +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, 
EF.9?J., L. 12. 
2223 !. OLKNP, =NP. *. 232-14-2 =H. 1. - 4. AJ?KNA : ?8?:., =NP. 0. 232-46-1 (!Nee L=N ". Jq 2016-83, FHU9., =NP. 12 ). 
2224 "8?:., =NP. *. 232-14-4 =H. 1. 
2225 "8?:., =H. 2. - *A ?KJOAJPAIAJP dA H’=PDHfPA =QT ?KJPNmHAO dA JQEP OAIbHA =EJOE AJ PKQPAO DULKPDfOAO 
u E8B?g7JE?H; v (*. $A7-**#, u 'JOPEPQPEKJO - !KJPNmHA =JPEdKL=CA - &=NIKJEO=PEKJ ?KJBKNIA =QT ATECAJ?AO 
EJPANJ=PEKJ=HAO v, EF.9?J., L. 38). 
2226 "8?:., dANJEAN =H.  
2227 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12. 
-4. eC=HAIAJP : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 150.   
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331. 1KQO ?AO =OLA?PO, H= HeCEOH=PEKJ =JPEdKL=CA AOP dKJ? LAQP-gPNA deOKNI=EO LHQO NeLNAOOERA 

MQA ?AHHA NAH=PERA =Q PN=BE? dA OPQLeBE=JPO, ?KIIA AHHA H’AOP =OOQNeIAJP AJ I=PEfNA dA ?KJPNmHAO 

dEQNJAO2228, HAO PATPAO NeCEOO=JP HAQN deNKQHAIAJP eP=JP ?KIIQJeIAJP =LLHE?=bHAO =QT 

LNK?edQNAO dEO?ELHEJ=ENAO AP LeJ=HAO =JPEdKL=CA. 

 
,KJ OAQHAIAJP ?AO ?KJPNmHAO LKQNNKJP-EHO deOKNI=EO OA PAJEN =Q dKIE?EHA dQ OLKNPEB O=JO 

OKJ ?KJOAJPAIAJP2229, LNAIEfNA AJPKNOA =Q dNKEP LeJ=H CeJeN=H2230, I=EO AJ?KNA LKQNNKJP-EHO gPNA 

ABBA?PQeO dA FKQN OQN QJA LH=CA DKN=ENA eH=NCEA2231 L=N N=LLKNP =QT dEOLKOEPEKJO CeJeN=HAO dQ 

!KdA dA LNK?edQNA LeJ=HA2232. -N d=JO HAO dAQT (2) ?=O, HA dNKEP ?KIIQJ O’=LLHEMQA =QT 

EJBN=?PEKJO dA PN=BE? dA OPQLeBE=JPO. 

 
332. .KQN ?AO IgIAO EJ?NEIEJ=PEKJO, H’=?PEKJ LQbHEMQA LAQP OA LNAO?NENA u F7H JH;DJ; 930: 

7DDU;I HULEBK;I R 9ECFJ;H :K jEKH E] B'?DfH79J?ED 7 UJU 9ECC?I; v O’EH O’=CEP dA ?NEIAO2233. !A 

deH=E BKNP HKJC FQOPEBEe L=N HAQN dACNe dA CN=REPe eP=EP LKQNP=JP LHQO bNAB MQA ?AHQE =LLHE?=bHA =QT 

O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA MQE eP=EAJP EILNAO?NELPEbHAO2234. 

 
*= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA = PKQPABKEO Je?AOOEPe dA NAPN=JO?NENA d=JO 

HA !KdA dQ OLKNP OAO dEOLKOEPEKJO LNeRKU=JP QJ deH=E ATLNfO dA LNAO?NELPEKJ EJEPE=HAIAJP BETe à 

DQEP (8) =JO u (w) R 9ECFJ;H :K jEKH :K 9EDJH[B; v2235 =R=JP d’gPNA LKNPe à dET (10) =JO2236. 

                                                
2228 Cf. !. OLKNP, =NP. *. 232-13-1 (IKd. L=N KNd. Jq 2015-1207, FHU9., =NP. 11) ; AP ?8?:., =NP. *. 232-14 (IKd. L=N 
KNd. Jq 2015-1207, FHU9., =NP. 12). 
2229 Cf. -Nd. Jq 2015-1207, FHU9., =NP. 11, =bNKCA=JP HAO dEOLKOEPEKJO =JPeNEAQNAO MQE EILKO=EAJP OKJ =??KNd 
LNe=H=bHA (4. !. OLKNP, =NP. *. 232-13-1, 3q =J?EAJ (4ANOEKJ AJ RECQAQN dQ 17 =RNEH 2010 =Q 1AN JKRAIbNA 2015). z 
Cf. 0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-1207 dQ 30 OALPAIbNA 2015 NAH=PERA =QT IAOQNAO NAHAR=JP dQ dKI=EJA 
dA H= HKE Je?AOO=ENAO LKQN =OOQNAN HA NAOLA?P dAO LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA, FHU9.).  
2230 AQ IKEJO AJ ?A MQE ?KJ?ANJA HAO AJMQgPAO LNeHEIEJ=ENAO : 9f. !. LNK?. LeJ., =NP. 76 =H. 1 (4. à H’EJRANOA AJ 
I=PEfNA dA ?NEIAO AP deHEPO BH=CN=JPO : !. LNK?. LeJ., =NP. 56 =H. 1). z AHKNO MQA ?A dEOLKOEPEB =R=EP LNe?EOeIAJP ePe 
R=HEde AJ FQOPE?A (Cf. !#, Q)C, 19 I=E AP 18 de?AIbNA 2013, %EDgE-C?FH;BB?, Jq 364839, EF.9?J.) LKQN H= N=EOKJ 
IgIA MQ’EH eP=EP ?KJBKNIA =QT dEOLKOEPEKJO LNe?EPeAO (Cf. (.-.. 4'A*, u *QPPA ?KJPNA HA dKL=CA : HA dNKEP à H’EJPEIEPe 
dA H= REA LNEReA IEO à H’eLNAQRA v, EF.9?J., LL. 130-131). 
2231 'HO LAQRAJP gPNA ABBA?PQeO d=JO QJA LH=CA DKN=ENA ?KILNEOA AJPNA u 6 9OET: h;KH;I ;J 23 9REJCP-PNKEO: h;KH;I v 
(!. OLKNP, =NP. *. 232-14 =H. 1, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 12). 
2232 !. LNK?. LeJ., =NP. 59 =H. 1. z'HO LKQR=EAJP gPNA =QL=N=R=JP ABBA?PQeO d=JO QJA LH=CA DKN=ENA ?KILNEOA AJPNA u 6 
9OET: h;KH;I ;J 21 9REJCP AP QJA: h;KH;I v (!. OLKNP, =NP. *. 232-14 =H. 1 (4ANOEKJ AJ RECQAQN FQOMQ’=Q 1AN JKRAIbNA 
2015)). 
2233 !. LNK?. LeJ., =NP. 7 =H. 2. 
2234 Cf. !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. z 4. OQN ?APPA NfCHA ?H=OOEMQA AJ I=PEfNA dEO?ELHEJ=ENA : !# 
AOO., 27 I=E 1955, D;B;KP;, EF.9?J. 
2235 !. OLKNP, =NP. *. 232-24-1, ?Nee L=N -Nd. Jq 2010-379, FHU9., =NP. 16 (Cf. (.-!. *A.-3 *#, u +EOA AJ 
?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. x LNKLKO dA 
H'KNdKJJ=J?A dQ 14 =RNEH 2010 v, EF.9?J., L. 524). z 4. !+A (2009), =NP. 17 u .NAO?NELPEKJ v. 
2236 Cf. -Nd. Jq 2015-1207, =NP. 26, IKdEBE=JP H’=NPE?HA  *232-24-1 =H. 1 dQ !KdA dQ OLKNP (4. 0=LLKNP NAH=PEB à 
H'KNdKJJ=J?A Jq 2015-1207 dQ 30 OALPAIbNA 2015 NAH=PERA =QT IAOQNAO NAHAR=JP dQ dKI=EJA dA H= HKE Je?AOO=ENAO 
LKQN =OOQNAN HA NAOLA?P dAO LNEJ?ELAO dQ ?KdA IKJdE=H =JPEdKL=CA, FHU9. ; KQ +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ 
!KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12. 
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*AdEP deH=E OAIbHA PKQFKQNO u fEHJ BEDg v2237 JKP=IIAJP L=N N=LLKNP à ?AHQE LNeRQ AJ 

I=PEfNA dA deHEPO LeJ=QT dKJP HA NeCEIA REAJP Je=JIKEJO dA OA dQN?EN Ne?AIIAJP. u %'79J?ED 

FK8B?GK; :;I :UB?JI I; FH;I9H?J 9deOKNI=EO: F7H I?N 96: 7DDU;I HULEBK;I R 9ECFJ;H :K jEKH E] 

B'?DfH79J?ED 7 UJU 9ECC?I; v2238, OKEP QJA dQNeA dKQbHeA L=N N=LLKNP =QT PATPAO =JPeNEAQNAIAJP 

=LLHE?=bHAO. 

 
333. *= LNAO?NELPEKJ AOP dKJ? EdAJPEMQA MQA HAO deHEPO NeLNEIAJP dAO EJBN=?PEKJO dA PN=BE? dA 

OQbOP=J?AO dKL=JPAO AP OPQLeBE=JPAO KQ dA LNKdQEPO dA O=JPe, ?KJPN=ENAIAJP =QT LAEJAO 

=LLHE?=bHAO.  

 
*AO LNAIEANO, MQ’EHO ?KJ?ANJAJP HAO LKQNRKUAQNO KQ PN=BEMQ=JPO dA LNKdQEPO dKL=JPO OKJP 

AJ LNEJ?ELA2239 L=OOEbHAO d’QJA LAEJA d'AILNEOKJJAIAJP I=TEI=HA dA ?EJM (5) =JO à H=MQAHHA 

LKQNN= O’=FKQPAN QJA =IAJdA LKQR=JP =HHAN FQOMQ’à 75.000 (1KET=JPA MQEJVA IEHHA) €2240.  

 
334. "AO O=J?PEKJO bA=Q?KQL LHQO EILKNP=JPAO2241 OKJP LNeRQAO AJ I=PEfNA dA OPQLeBE=JPO MQ’EH 

O’=CEOOA P=JP dA H= dQNeA dAO LAEJAO d’AILNEOKJJAIAJP MQA dQ IKJP=JP dAO =IAJdAO LNeRQAO 

L=N HA !KdA LeJ=H.  

 
AEJOE, HAO deHEPO d'EILKNP=PEKJ, ATLKNP=PEKJ, PN=JOLKNP, dePAJPEKJ, KBBNA, ?AOOEKJ, 

=?MQEOEPEKJ KQ AILHKE EHHE?EPAO dA OPQLeBE=JPO2242 OKJP LQJEO dA dET (10) =JO d'AILNEOKJJAIAJP AP 

dA 7. 500. 000 (1ALP IEHHEKJO ?EJM ?AJP IEHHA) AQNKO d'=IAJdA, ?KIIA HA OKJP H’EJ?EP=PEKJ KQ 

B=?EHEP=PEKJ à HAQN QPEHEO=PEKJ2243. 

                                                
2237 +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12, 
JKPA dA b=O dA L=CA Jq 43. z 4. =QL=N=R=JP :  (.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ !KdA dQ OLKNP =RA? HAO 
LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA. 
2238 !. LNK?. LeJ., =NP. 8 =H. 1. z 4. *KE Jq 2017-242 dQ 27 BeRNEAN 2017 LKNP=JP NeBKNIA dA H= LNAO?NELPEKJ AJ 
I=PEfNA LeJ=HA, J(, Jq 0050, dQ 28 BeRNEAN 2017, PATPA Jq 2. 
2239 !=N dA PAHO =CEOOAIAJPO ?KIIEO u ;D 87D:; EHg7D?IU; v, u R BkUg7H: :kKD C?D;KH v KQ u F7H KD; F;HIEDD; 
7O7DJ 7KJEH?JU IKH KD IFEHJ?f v OKJP O=J?PEKJJeO LHQO OeRfNAIAJP, H’=IAJdA I=TEI=HA eP=JP LKNPeA =Q dKQbHA =HKNO 
MQA H= dQNeA dA H= LAEJA dA LNEOKJ AOP LKNPeA dA ?EJM (5) à OALP (7) =JO (!. OLKNP, =NP. *. 232-26, '', =H. 2). 
2240 !. OLKNP, =NP. *. 232-26, '', =H. 1. 
2241 Cf. %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 466 ; (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545. 
2242 !. LeJ=H, =NP. 222-36 =H. 1 AP 222-37 =H. 1. 
2243 "8?:., =NP. 222-37 =H. 2. z 4. LKQN HAO EJBN=?PEKJO ?NEIEJAHHAO dA OPQLeBE=JPO : ?8?:., =NP. 222-34 =H. 1; AP 222-35 
=H. 1. 
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/Q=JP =QT LNKdQEPO dA O=JPe, HA dEOLKOEPEB deOKNI=EO D=NIKJEOe dA NeLNAOOEKJ dA HAQN 

PN=BE?2244 MQE LNeRKEP2245 ?ANPAO dAO LAEJAO dA LNEOKJ OEIEH=ENAO à ?AHHA MQE OKJP ?KJRAJQAO AJ 

I=PEfNA dA dKL=CA, O=J?PEKJJA HAO LNeRAJQO d’QJA LAEJA d’=IAJdA I=TEI=HA dA 375.000 (2NKEO 

?AJP OKET=JPA MQEJVA IEHHA) AQNKO MQE ?KNNAOLKJd à LHQO dQ dKQbHA dA ?AHHAO LNeRQAO L=N H= 

HeCEOH=PEKJ =JPEdKL=CA AJ LNeOAJ?A dA ?EN?KJOP=J?AO =CCN=R=JPAO2246. 

 
335. 1E ?AO BKJdAIAJPO dAR=EAJP LNEIAN2247 AJ FQNEOLNQdAJ?A OQN ?AQT NAH=PEBO =QT 

LKQNRKUAQNO AP PN=BEMQ=JPO dA LNKdQEPO dKL=JPO, LAQP-gPNA B=QdN=EP-EH =HKNO LKOAN H= MQAOPEKJ dA 

H’EJPeNgP d’EJOPEPQAN QJA HeCEOH=PEKJ OLe?EBEMQA AJ ?A dKI=EJA 

 

 

 

 

 

                                                
2244 Cf. !EN?QH=ENA dQ IEJEOPfNA dA H= (QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO dEOLKOEPEKJO dA H'KNdKJJ=J?A Jq 
2013-1183 dQ 19 de?. 2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO NAH=PERAO =QT LNKdQEPO 
dA O=JPe AP à H'=d=LP=PEKJ dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO I=JMQAIAJPO, AP dAO 
PATPAO LNEO LKQN OKJ =LLHE?=PEKJ, FHU9.  
2245 *’=NPE?HA *. 5432-1 ' dQ !KdA dA H= O=JPe LQbHEMQA =LLHE?=bHA =QT LNKBAOOEKJJAHO (Cf. !1., =NP. *. 5432-2 '), 
JKQRA=QPe MQE = JKP=IIAJP ePe H= ?KJOeMQAJ?A dA H’EILKOOEbEHEPe dA LKQNOQERNA dAO JKJ-LNKBAOOEKJJAHO OQN ?A 
BKJdAIAJP d=JO QJA =BB=ENA dA dKL=CA (Cf. !=OO. ?NEI., 15 JKRAIbNA 2011, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 
11-80.570, EF.9?J. z 4. !EN?QH=ENA dQ IEJEOPfNA dA H= (QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO dEOLKOEPEKJO dA 
H'KNdKJJ=J?A Jq 2013-1183 dQ 19 de?. 2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO NAH=PERAO 
=QT LNKdQEPO dA O=JPe AP à H'=d=LP=PEKJ dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO 
I=JMQAIAJPO, AP dAO PATPAO LNEO LKQN OKJ =LLHE?=PEKJ, FHU9.) AJ RANPQ dA H’=NPE?HA *. 5132-8 dQ IgIA PATPA 
O=J?PEKJJA u Bk?DE8I;HL7J?ED :;I :?IFEI?J?EDI L?I7DJ :?H;9J;C;DJ B; IJ7JKJ :;I IK8IJ7D9;I LUDUD;KI;I v ((. 
*A11#00# !A."#4'**#, u 1QbOP=J?AO ReJeJAQOAO. - 1QbOP=J?AO AP LNeL=N=PEKJO =QPNAO MQA dAO IedE?=IAJPO 
KQ LNKdQEPO =OOEIEHeO v, EF.9?J., Jq 71 94. OQN ?A deHEP : "8?:., JJq 71-78:). *= ?=N=?PeNEO=PEKJ dA ?APPA EJBN=?PEKJ 
EILKOA PKQP d’=bKNd H= LNeOAJ?A d'QJ eHeIAJP I=PeNEAH MQE OAN= ?=N=?PeNEOe u 9h7GK; fE?I GK; B;I :?IFEI?J?EDI :; 
B'7HJ?9B; %. 5132-8, ;D H;B7J?ED 7L;9 (w) 9HAO: hOFEJhVI;I L?IU;I F7H B'7HJ?9B; %. 5432-1, D'7KHEDJ F7I UJU 
H;IF;9JU;I v ((. *A11#00# !A."#4'**#, u 1QbOP=J?AO ReJeJAQOAO. - 1QbOP=J?AO AP LNeL=N=PEKJO =QPNAO MQA 
dAO IedE?=IAJPO KQ LNKdQEPO =OOEIEHeO v, EF.9?J., Jq 73). !APPA EJ?NEIEJ=PEKJ JA OAN= AJOQEPA ?KJOPEPQeA MQA O’EH AOP 
N=LLKNPe H= LNAQRA d’QJ dKH CeJeN=H (Cf. (. *A11#00# !A."#4'**#, u 1QbOP=J?AO ReJeJAQOAO. - 1QbOP=J?AO AP 
LNeL=N=PEKJO =QPNAO MQA dAO IedE?=IAJPO KQ LNKdQEPO =OOEIEHeO v, EF.9?J., JJq 74-75). z 4. !=OO. !NEI., 18 
de?AIbNA 2012, Jq 12-80.529 ; !=OO. !NEI., 15 FQEJ 2011, &. B;HD7H: 1., Jq 10-83.491, EF.9?J. ; !=OO. ?NEI., 
29 OALPAIbNA 2009, ,E9?UJU ,7KD?;H-DKL7B, Jq 09-81.159, EF.9?J. ; KQ !=OO. ?NEI., 8 FQEJ 1999, JJq 99-81.291 AP 
99-81.807, EF.9?J.). 
2246 Cf. !. OLKNP, =NP. *. 232-26 '' =H. 2. 
2247 *AO LKOOEbEHEPeO dA u ?KQLO d’=?D=P v LNeRQAO dA HKJCQA d=PA AJ I=PEfNA dA OPQLeBE=JPO (Cf. !. LNK?. LeJ., =NP. 
706-32) AP dALQEO LAQ AJ I=PEfNA O=JEP=ENA (.KQN HAO OAQHAO EJBN=?PEKJO ?KIIEOAO L=N RKEA eHA?PNKJEMQA : Cf. !. 
LNK?. LeJ., =NP. 706-2-2. - 4. !EN?QH=ENA dQ IEJEOPfNA dA H= (QOPE?A dQ 16 de?. 2014 dA LNeOAJP=PEKJ dAO dEOLKOEPEKJO 
dA H'KNdKJJ=J?A Jq 2013-1183 dQ 19 de?. 2013 NAH=PERA à H'D=NIKJEO=PEKJ dAO O=J?PEKJO LeJ=HAO AP BEJ=J?EfNAO 
NAH=PERAO =QT LNKdQEPO dA O=JPe AP à H'=d=LP=PEKJ dAO LNeNKC=PERAO dAO =QPKNEPeO AP dAO =CAJPO ?D=NCeO dA ?KJOP=PAN HAO 
I=JMQAIAJPO, AP dAO PATPAO LNEO LKQN OKJ =LLHE?=PEKJ, FHU9.) OKJP LKQN H’DAQNA LNKDEbeAO AJ I=PEfNA dA dKL=CA (4. 
LKQNP=JP : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 85-86, AP LNKLKOEPEKJ Jq 11, L. 86).  
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F 2 - L,9 952u:0549 1u80968ud,4:0,22,9 (u c54-20: d, 7u(20-0c(:0549 
 

336. #J LNeOAJ?A dA u GK7B?f?97J?EDI CKBJ?FB;I v2248 LKQN QJ IgIA ?KILKNPAIAJP deHE?PQAQT, 

DULKPDfOA dEOPEJ?PA dQ u 9ED9EKHI HU;BI :k?DfH79J?EDI v2249 NeCE L=N HA !KdA LeJ=H2250, H= dK?PNEJA 

LeJ=HA KBBNA dAO LNEJ?ELAO dA OKHQPEKJO =QT u 9ED9EKHI :k?DfH79J?EDI v2251 LNAJ=JP H= BKNIA d’QJA 

?H=OOEBE?=PEKJ bEL=NPEPA NAH=UeA L=N QJA dKQbHA NfCHA d’KNECEJA FQNEOLNQdAJPEAHHA. 

 
'H LKQNN= gPNA B=EP =LLHE?=PEKJ dAO NfCHAO dQ u 9KCKB v dEP u HU;B v KQ u ?:U7B v 

d’EJBN=?PEKJO2252 MQ=Jd dAO LKQNOQEPAO OKJP AJREO=CA=bHAO à H= BKEO OQN HA BKJdAIAJP dAO 

dEOLKOEPEKJO dAO !KdA dQ OLKNP, LeJ=H AP dA H= O=JPe LQbHEMQA, ?KJOeMQAJ?A dA H’EdAJPEPe dAO 

OQbOP=J?AO dKL=JPAO eC=HAIAJP ?H=OOeAO OPQLeBE=JPAO AP/KQ OQbOP=J?AO ReJeJAQOAO. 

  
337. *A u 9ED9EKHI :; GK7B?f?97J?EDI v2253 LNAJdN= NAOLA?PERAIAJP H= BKNIA d’QJ ?KJ?KQNO dEP 

u LUH?J78B; v2254 KQ OEILHAIAJP u 7FF7H;DJ v2255 AJ ?KJOEdeN=PEKJ dA H’QJE?EPe KQ dQ ?=N=?PfNA 

LHQNEAH dA H= KQ dAO u L7B;KH(I) IE9?7B;(I) FHEJUgU;(I) v2256 L=N HAO PATPAO =LLHE?=bHAO2257. 

 

                                                
2248 .. 1#0*--2#,, u *AO MQ=HEBE?=PEKJO IQHPELHAO v, EF.9?J., L. 45. z u %khOFEJhVI; ;IJ B7 IK?L7DJ; : KD 
9ECFEHJ;C;DJ :UB?9JK;KN KD?GK; JEC8; IEKI B; 9EKF :; :;KN J;NJ;I :k?D9H?C?D7J?ED, F7H9; GKk?B 9EHH;IFED: 7KN 
UBUC;DJI C7JUH?;BI ;J CEH7KN :; 9;I ?D9H?C?D7J?EDI. AKJH;C;DJ :?J : KD; CWC; I?JK7J?ED :; f7?J 9EDJ?;DJ :;KN 
?DfH79J?EDI v ((. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 154). 
2249 ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 296, L. 250. z 
"KEP gPNA MQ=HEBEe dA NeAH u 9H:; 9KCKB (KQ ?KJ?KQNO) :'?DfH79J?EDI 9MQE: I; HU7B?I; (w) R B7 IK?J; :'79J;I C7JUH?;BI 
CKBJ?FB;I JEKI ?CFKJ78B;I 7K CWC; 7KJ;KH (w) v (4. *#1!*-31, u *A ?QIQH NeAH d’EJBN=?PEKJO v, EF.9?J., L. 717) 
AP d=JO H= IAOQNA Kn u 7K9KD; 9d’AJPNA AHHAO J’: 79QN=EP: f7?J BkE8j;J :kKD jKg;C;DJ :Uf?D?J?f v ((. *#0-7, DHE?J 
)UD7B gUDUH7B, EF.9?J., L. 154. z Cf. !. LeJ=H, =NP. 132-2). 
2250 u %EHIGK;, R B'E997I?ED :'KD; CWC; FHE9U:KH;, B7 F;HIEDD; FEKHIK?L?; ;IJ H;9EDDK; 9EKF78B; :; FBKI?;KHI 
?DfH79J?EDI ;D 9ED9EKHI, 9h79KD; :;I F;?D;I ;D9EKHK;I F;KJ WJH; FHEDED9U;. -EKJ;fE?I, BEHIGK; FBKI?;KHI F;?D;I 
:; CWC; D7JKH; IEDJ ;D9EKHK;I, ?B D; F;KJ WJH; FHEDED9U GK'KD; I;KB; F;?D; :; 9;JJ; D7JKH; :7DI B7 B?C?J; :K 
C7N?CKC BUg7B B; FBKI UB;LU. Ch7GK; F;?D; FHEDED9U; ;IJ HUFKJU; 9ECCKD; 7KN ?DfH79J?EDI ;D 9ED9EKHI :7DI B7 
B?C?J; :K C7N?CKC BUg7B 7FFB?978B; R 9h79KD; :';DJH; ;BB;I v (!. LeJ=H, =NP. 132-3). 
2251 ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., Jq 1 : JKPEKJ MQE u H;9EKLH; 9?AO: :;KN 
HU7B?JUI JHVI :?ffUH;DJ;I v MQA OKJP u B; 9ED9EKHI :; GK7B?f?97J?EDI ;J B; 9ED9EKHI HU;B :'?DfH79J?EDI v ("8?:., Jq 2). 
2252 A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 512 : =HKNO MQA d=JO HA 
LNAIEAN ?=O u B; 9KCKB (w) IKFFEI; 9AJ LNEJ?ELA: FBKI?;KHI f7?JI C7JUH?;BI :?IJ?D9JI v, HA OA?KJd EILHEMQA MQA u B; 
:UB?DGK7DJ I9A: (w) 9OKEP: H;D:K 9EKF78B; :kKD; I;KB; 79J?ED :UB?9JK;KI; v. 
2253 A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 511 : u ;NFH;II?ED v 
AJPAJdQA AJ H= ?EN?KJOP=J?A ?KIIA u B; J;HC; gUDUH?GK; :UI?gD7DJ B;I 97I E] KD; CWC; 79J?ED :UB?9JK;KI; L?EB; 
FBKI?;KHI BE?I FUD7B;I v.  
2254 /Q=HEBE=bHA ?KIIA PAH dfO HKNO MQA u I7DI GK'?B IE?J FEII?8B; :; H;9EKH?H 7KN HVgB;I (w) 9LNKLNAO =Q ?QIQH 
=LL=NAJP:, FBKI?;KHI GK7B?f?97J?EDI :;C;KH;DJ ;ff;9J?L;C;DJ 7FFB?978B;I v (.. 1A*4A%#, u !KJ?KQNO 
d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, J.-C%., .eJ=H !KdA (ANP. 132-1 à 132-7), B=O?. 20, Jq 14). 
2255 /Q=HEBE=bHA ?KIIA PAH u BEHIGK;, :'KD; C7D?VH; EK :'KD; 7KJH;, B; DHE?J FHULE?J :;I HVgB;I 9ED:K?I7DJ R D; 
H;J;D?H GK'KD; I;KB; GK7B?f?97J?ED ;J R D; 9ED9BKH; ;D 9EDIUGK;D9; :7DI 9;JJ; hOFEJhVI; GK'R B';N?IJ;D9; :'KD; I;KB; 
?DfH79J?ED v (.. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 4). 
2256 (. .0A"#*, A. 4A0',A0", %;I gH7D:I 7HHWJI :K :HE?J FUD7B gUDUH7B, 4fIA ed., "=HHKV, ?KHH. %N=JdO =NNgPO, 
2003, Jq 19, L. 239. 
2257 4. ?ALAJd=JP : A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 523.  
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AQ RQ dQ ?DKET ABBA?PQe L=N H= FQNEOLNQdAJ?A HA ?KJBHEP dA JKNIAO OAN= NeOKHQ L=N HA 

NA?KQNO =Q LNEJ?ELA u :; B7 FBKI h7KJ; GK7B?f?97J?ED v2258 KQ u ;NFH;II?ED v2259 LeJ=HA AP/KQ à H= 

I=TEIA u IF;9?7B7 g;D;H7B?8KI :;HEg7DJ v2260. 

 
338.  EAJ MQA H= PDfOA dQ u 9ED9EKHI LUH?J78B; v2261 dA MQ=HEBE?=PEKJO KQ u 9KCKB HU;B v2262 

d’EJBN=?PEKJO2263 OAIbHA =RKEN HAO B=RAQNO dA H= FQNEOLNQdAJ?A AJ I=PEfNA dA dKL=CA (B), PKQPA 

EdeA dA u 9ED9EKHI 7FF7H;DJ v2264 KQ u 9KCKB ?:U7B v2265 d’EJBN=?PEKJO2266 J’AOP L=O AT?HQA (A). 

A - L( :/C9, du c54c5u89 (66(8,4: 
 
339. 'H AOP AJREO=CA=bHA dA ?KJOEdeNAN MQA HA ?KILKNPAIAJP dA PN=BE? dA OQbOP=J?AO 

dKL=JPAO2267 u H;9EKLH; ;N79J;C;DJ :;I f7?JI :UjR ?D9BKI v2268 d=JO HAO EJBN=?PEKJO dA PN=BE? dA 

OPQLeBE=JPO2269 KQ OQbOP=J?AO ReJeJAQOAO2270.  

                                                
2258 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 202, L. 93 (#TLNAOOEKJ 
OECJEBE=JP MQA OAQHA H= MQ=HEBE?=PEKJ MQE LNeRKEP H= LAEJA H= LHQO eHAReA OA dKEP d’gPNA NAPAJQA L=N HAO FQCAO : ?8?:., 
JKPA dA b=O dA L=CA Jq 29). 
2259 (.-.. +A0%3É,A3", u *= MQ=HEBE?=PEKJ LeJ=HA dAO =?PAO dA PANNKNEOIA v, R,C, 1990, L. 1. - 4. L=N AT. : 
!=OO. ?NEI., 9 BeRNEAN 1941, BKBB. 9H?C., 1941, Jq 18 ; JC)  , 1941, '', 1662.. 
2260 #J RANPQ dA H=MQAHHA H= MQ=HEBE?=PEKJ OLe?E=HA deNKCA=JP à H= MQ=HEBE?=PEKJ CeJeN=HA dKEP LNEIAN (Cf. !. 
A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 202, L. 93). z !KJPN=ENAIAJP à H= 
NfCHA LNe?edAJPA, ?AHHA-?E LANIAP dA NeOKQdNA HAO OAQHO u 9ED9EKHI 7FF7H;DJI v dA MQ=HEBE?=PEKJO (4. ..  -,$'*1, 
#. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., JJq 17-19 ; KQ A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO 
?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 516). 
2261 .. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 14.  
2262 A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 512.  
2263 4. (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., LL. 155-156 ; ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO 
d'EJBN=?PEKJO v, EF.9?J., Jq 35. 
2264 .. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 4. 
2265 "=JO H= IAOQNA Kn ?APPA JKPEKJ LAQP NAJdNA ?KILPA dAO OEPQ=PEKJO d=JO HAOMQAHHAO QJ =?PA KQ B=EP I=PeNEAH 
QJEMQA EILQP=bHA à QJ OAQH =QPAQN (4. *#1!*-31, u *A ?QIQH NeAH d’EJBN=?PEKJO v, R,C, 1991, L. 717) ?KJdQEP H= 
FQNEOLNQdAJ?A à NAPAJEN ?KIIA u FH?D9?F; :; IEBKJ?ED (w) B'KD?JU :; GK7B?f?97J?ED v (..  -,$'*1, #. %A**A0"-, 
u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., Jq 30) : 9f. (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., LL. 156-157. -  4. PKQPABKEO : 
A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 523 ($KJd=JP HA ?QIQH Ede=H 
d’EJBN=?PEKJO u (w) IKH FBKI?;KHI UBUC;DJI CEH7KN v) ; KQ ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO 
d'EJBN=?PEKJO v, EF.9?J., Jq 28 : HA HEIEP=JP =QT DULKPDfOAO d=JO HAOMQAHHAO u B;I FH?D9?F;I GK? :EC?D;DJ B; 9hE?N :; 
B7 GK7B?f?97J?ED IEDJ ?CFK?II7DJI R :UI?gD;H B'KD; EK B'7KJH; :;I GK7B?f?97J?EDI ;D 9ED9EKHI v. 
2266 4. L=N AT. : !=OO. ?NEI., 25 I=E 1992, 1., Jq 91-82.934 ; BKBB. 9H?C., 1992, Jq 207, L. 572 ; DH. )UD7B, 1993. 
!KII. 1, KbO. +. 4É0-,. 
2267 Cf. !. OLKNP, =NP. *. 232-10 1q AP 2 ; AP "8?:., =NP. *. 232-26 ''. 
2268 ,. +-*$#11'1 (dEN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 292, L. 246. 
2269 Cf. !. LeJ=H, =NP. 222-37. - 4. (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L. 247 . 
2270 Cf. !1., =NP. *. 5432-1 AP *. 5432-2. - 4. %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", 
.. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 466-467. 
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!AH= NAREAJP à LNEREHeCEAN H= PDfOA dQ u 9ED9EKHI 7FF7H;DJ v2271 AJ N=EOKJ dQ ?=N=?PfNA 

u H;:ED:7DJ v2272 KQ u IKF;HFEI9=bHA: v2273 dAO MQ=HEBE?=PEKJO AJ ?KJ?KQNO EOOQAO dA HeCEOH=PEKJO 

PAJd=JP à u FHEJ9eCAN: B7 CWC; L7B;KH IE9?7B; v2274. 

 
340. !APPA OKHQPEKJ MQE AOP deBAJdQA L=N QJA L=NPEA EILKNP=JPA dA H= dK?PNEJA OLKNPERA2275 

EILKOA AJ =LLHE?=PEKJ dQ LNEJ?ELA u D; 8?I ?D ?:;C v2276 dA dePANIEJAN H= MQ=HEBE?=PEKJ =deMQ=PA. 

  
!A ?DKET LKQNN= deNERAN OAHKJ H= FQNEOLNQdAJ?A dA H= NeBeNAJ?A à H= I=TEIA u IF;9?7B7 

g;D;H7B?8KI :;HEg7DJ v2277 MQE BAN= LNEIAN HAO OLe?EBE?EPeO dA H= HQPPA ?KJPNA HA dKL=CA à H= 

                                                
2271 .. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 4 ; A. "#)#35#0, 
u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 514. 
2272 ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 292, L. 246. z 
Cf. AJ I=PEfNA dA dKL=CA : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 202, 
LL. 92-93 (.KQN MQ=HEBEAN HA ?KJ?KQNO AJPNA H’EJBN=?PEKJ dA ?AOOEKJ dA OPQLeBE=JPO AJ RQA d’QJA ?KJOKII=PEKJ 
LANOKJJAHHA (Cf. !. LeJ=H, =NP. 222-39 =H. 1) AP H’EJ?NEIEJ=PEKJ dA LKQNRKUAQNO dA LNKdQEPO dKL=JPO (Cf. !. OLKNP, 
=NP. *. 232-10 1q ; AP "8?:., =NP. *. 232-26 ''). 
2273 4. *#1!*-31, u *A ?QIQH NeAH d'EJBN=?PEKJO v, R,C, 1991, L. 717. 
2274 (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., LL. 155 -156 (*A ?KJ?KQNO AJPNA ?AO EJBN=?PEKJO LAQP AJ?KNA gPNA 
MQ=HEBEe dA u FKH;C;DJ jKH?:?GK; v (,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B 
gUDUH7B, EF.9?J., Jq 296, L. 250) KQ u FKH;C;DJ fEHJK?J v (.. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H 
dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 14) dfO HKNO MQA u B7 LEBEDJU :K :UB?DGK7DJ D';IJ FEKH H?;D :7DI B7 :?L;HI?JU :;I J;NJ;I 
7FFB?978B;I GK? FHEJVg;DJ (w) B;I CWC;I ?DJUHWJI v ("8?:.)). - Cf. JKP=IIAJP AJ ?A OAJO : 1.  3'1',#, (. 
"#+#1*A7, (. "#$0A,!#, -. *# ,-É, +. 4#0*7, .. 20A A* (OKQO H= dEN.), *AO "EOLKOEPEBO =JPEdKL=CA à 
H’eLNAQRA dA H= ?NEPEMQA, EF.9?J., LL. 61-66 AP 66-69 ; KQ 5. *-5#,12#',, $. 1'0', u *A dKL=CA : QJA dNKCQA 
?KIIA HAO =QPNAO ? v, EF.9?J., L. 34. - 4. PKQPABKEO : !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU 
;J IFEHJ, EF.9?J., JJq 187-188, L. 89 ; AP $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 453. 
2275 'H AOP Je=JIKEJO B=EP IAJPEKJ L=N HAO =QPAQNO dA H= u 9ED9KHH;D9; v (Cf. %. 1'+-, (OKQO H= dEN.), !. "A *= 
+A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 466), dQ 
u 9KCKB v (!. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4), dQ u 9EDfB?J HU;B v ((.-7. 
*A11A**#, ,FEHJ ;J :UB?DGK7D9;, EF.9?J., L. 87) KQ OEILHAIAJP dA u FBKI?;KHI v (!. A* '%#1, 1. "A0+A'1',, 
-. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 190, L. 90) MQ=HEBE?=PEKJO EOOQAO dAO HeCEOH=PEKJO AJ ?=QOA O=JO MQA 
H’EdAJPEPe dAO bQPO LKQNOQEREO L=N AHHAO JA OKEP =BBENIeA. !AQT-?E LNEREHeCEAJP dKJ? H= PDfOA dQ u 9ED9EKHI 7FF7H;DJ v 
(4. =QOOE : (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  247) PKQP AJ BKJd=JP HAQNO N=EOKJJAIAJPO OQN dAO 
PDeKNEAO dEBBeNAJPAO dA ?AHHA LNEREHeCEeA d=JO HAO deRAHKLLAIAJPO ?E-dAOOQO (3J =QPAQN u ;N9BK9P: CWC; :; f7TED 
;NFH;II; 9;BB; :K 9ED9EKHI ?:U7B :k?DfH79J?EDI v : !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, 
EF.9?J., L. 4).  
2276 !KJBKNIeIAJP à H= BKNIQHA FQNEOLNQdAJPEAHHA OAHKJ H=MQAHHA u KD CWC; f7?J 7KJH;C;DJ GK7B?f?U D; I7KH7?J 
;DJH7YD;H KD; :EK8B; :U9B7H7J?ED :; 9KBF78?B?JU v (!=OO. !NEI., 25 BeRNEAN 1921, ,., 1923, 1, L. 89, JKPA (.-A. 
0-36). z 4. LHQO Ne?AIIAJP : !=OO. ?NEI., 8 I=NO 2005, Jq 03-85.925 ; BKBB. 9H?C., 2005, Jq 78 ; R,C, 2005, L. 
549, KbO. #. $-02'1 AP L. 558, KbO. 7. +A7A3" ;  7P. )7B., 28 AP 29 OALPAIbNA 2005, L. 17, KbO. 7 +-,,#2. 
z Cf. ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 300, L. 252 ; (. 
*#*'#30-$'1!&#0, %7 HVgB; D; 8?I ?D ?:;C. DK FH?D9?F; :; Bk7KJEH?JU :; B7 9hEI; jKgU; 7K FH?D9?F; :kKD?9?JU 
:k79J?ED HUFH;II?L;. - QJK:; R B7 BKC?VH; :;I :HE?JI fH7DT7?I, 7BB;C7D: ;J ;KHEFU;D, EF.9?J., L. 24 ; KQ *. "A,A,, 
%7 HVgB; DED 8?I ?D ?:;C ;D :HE?J FUD7B fH7DT7?I, PDfOA 0AJJAO, 1971, L. 17. 
2277 Cf. ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., Jq 18 ; KQ A. "#)#35#0, u *AO 
?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA MQ=HEBE?=PEKJO v, EF.9?J., L. 516. z 4. AJ I=PEfNA dA dKL=CA : (.-.. 4'A*, %; H?IGK; 
FUD7B :7DI B; IFEHJ, EF.9?J., L.  247 ; !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., 
Jq 190, L. 90 ; KQ !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4.  
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?KJdEPEKJ MQA OKEP NAPAJQA H= OLe?E=HEPe dAO EJ?NEIEJ=PEKJO dA PN=BE? KQ LKQNRKUAQNO dA 

OQbOP=J?AO dKL=JPAO2278.  

 
#J OAJO ?KJPN=ENA, ?AO deHEPO LKQNN=EAJP NeOQHPAN d’QJA HeCEOH=PEKJ CeJeN=HA =U=JP PN=EP =QT 

u FHE:K?JI IJKFUf?7DJI F7HC? J7DJ :'7KJH;I v2279 ?=N EJ?HQ=JP HA PN=BE? dA OQbOP=J?AO ReJeJAQOAO 

=QPNAO MQA ?AO LNKdQEPO2280. .=N OQEPA, HAO MQ=HEBE?=PEKJO dA PN=BE? dA OPQLeBE=JPO KQ OQbOP=J?AO 

ReJeJAQOAO dARN=EAJP BKJdAN HAO LKQNOQEPAO ?KJPNA HAO ?KJPNARAJ=JPO =U=JP REKHe NAOLA?PERAIAJP 

HAO dEOLKOEPEKJO dAO !KdA LeJ=H AP dA H= O=JPe LQbHEMQA.  

 
341. -N, JKJ OAQHAIAJP HAO deHEPO dA PN=BE? AP LKQNRKUAQNO dA OQbOP=J?AO dKL=JPAO OKJP 

LKOPeNEAQNO =QT EJBN=?PEKJO dA PN=BE? NAHAR=JP dAO PATPAO LNe?EPeO2281, I=EO AJ?KNA KJP u JH7?J 7K 

:EC7?D; F7HJ?9KB?;H :; B7 9ECFUJ?J?ED IFEHJ?L; v2282 à H’EJRANOA dAO OA?KJdAO dKJP H= NeLNAOOEKJ 

u Dk;IJ F7I B?U; R KD; 79J?L?JU :UJ;HC?DU; v2283. 

                                                
2278 4. AJ d’=QPNAO dKI=EJAO : !A .=NEO, 18 BeRNEAN 1960, D., 1960, L. 285, JKPA *A0%3'#0 ; ,., 1960, L. 182, 
JKPA &3%3#,#7. 
2279 !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4.. 
2280 4. eC=HAIAJP LKQN QJ N=EOKJJAIAJP EdAJPEMQA ?KJ?ANJ=JP HA ?KJ?KQNO LKPAJPEAH AJPNA H’=J?EAJ deHEP d’QO=CA 
dA LNKdQEPO dKL=JPO (Cf. *. Jq 65-412, FHU9., =NP. 1AN) AP ?AHQE d’QO=CA dA OPQLeBE=JPO (Cf. !1., =NP. *. 628 =J?EAJ 
dARAJQ H’=NP. *. 3421-1 dQ IgIA !KdA) : (.-7. *A11A**#, ,FEHJ ;J :UB?DGK7D9;, EF.9?J., L. 87 4. =QOOE : !. 
%A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4, JKPA dA b=O dA L=CA Jq 41). 
2281 Cf. A. (#A++A3", D;I EFFEI?J?EDI :; DEHC;I ;D :HE?J FH?LU ?DJ;HD;, PDfOA *UKJ 3, 1975, L. 644. 
2282 !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4. - 4. eC=HAIAJP : (.-7. *A11A**#, 
,FEHJ ;J :UB?DGK7D9;, EF.9?J., LL. 87-88. 
2283 "8?:. ; (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545. 
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*A !KdA dQ OLKNP PNKQRAN=EP =HKNO EJdeJE=bHAIAJP à O’=LLHEMQAN2284. +=EO ?’AOP O=JO 

?KILPAN OQN HA B=EP MQA ?AP =d=CA AOP OKQRAJP OA?KJde, RKENA OQLLH=JPe2285, L=N HA u FH?D9?F; :; 

B7 FBKI h7KJ; GK7B?f?97J?ED FUD7B; v2286.    

 
342. #J LNeOAJ?A dA LAEJAO EdAJPEMQAO AJREO=CeAO L=N HAO HeCEOH=PEKJO AJ ?KJ?KQNO, HAO 

BKJdAIAJPO EOOQO dAO PATPAO =JPEdKL=CA OAIbHAN=EAJP dARKEN gPNA NAPAJQO. !APPA OKHQPEKJ AOP 

LNe?KJEOeA MQ=Jd dAO ?KILKNPAIAJPO dA LKQNRKUAQNO dA LNKdQEPO dKL=JPO2287 LAQRAJP OA 

?KJBKJdNA =RA? ?AQT LNeRQO L=N HAO dEOLKOEPEKJO dA H’=NPE?HA 222-39 =H. 1 dQ !KdA LeJ=H AJ 

I=PEfNA dA OPQLeBE=JPO2288.  

 
"=JO PKQO HAO =QPNAO ?=O2289, H= OKHQPEKJ J’AOP L=O eREdAJPA ?=N NAPAJEN H= OAQHA 

MQ=HEBE?=PEKJ dA LKQNRKUAQNO KQ PN=BE?2290 dA LNKdQEPO dKL=JPO EOOQA dQ !KdA dQ OLKNP LKQNN=EP 

?KJdQENA à H’EJBHE?PEKJ dA LAEJAO NedQEPAO RKENA à u Bk?CFKD?JU v dA ReNEP=bHAO PN=BEMQ=JPO dA 

dNKCQAO u Ik78H?J7DJ :;HH?VH; B7 BUg?IB7J?ED JEHJK;KI; :; B7 HUFH;II?ED IKH B; :EF7g; (w) 9=BEJ 

dA: I; B?LH;H R :;I 79J?L?JUI :UB?9JK;KI;I (w) v2291.   

                                                
2284 !’AOP H= LKOEPEKJ deBAJdQA L=N dAO =QPAQNO LKQN HAOMQAHO u B;I f7?JI :; :EF7g; :;LH7?;DJ ;N9BKH; B; :HE?J :;I 
IJKFUf?7DJI v (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 188, L. 89). z 4. 
eC=HAIAJP : (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545 ; !. %A0!-,, u *= JKQRAHHA 
NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4. 
2285 ,’eP=JP u F7I JEKjEKHI f?:VB; R Bk7:7g; v ((.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545), 
H= FQNEOLNQdAJ?A =dIAP dAO u 7JJUDK7J?EDI v (.. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA 
MQ=HEBE?=PEKJO v, EF.9?J., Jq 11. - 4. L=N AT. : !=OO. ?NEI., 18 F=JREAN 2000, ,'CF, Jq 99-80.318, BKBB. 9H?C., 2000, 
Jq 28, L. 68 ; D., 2000.636, JKPA (.-!. 1A',2-.A3 ; JC)  , 2000, '', 10395, JKPA $. "# -4# ; JC) E, 2001, L. 
278, JKPA $. +A0+-8 ; DH. FUD7B, 2000, Jq 72, KbO. +. 4É0-, ; R-D 9EC., 2000, L. 737, KbO.  .  -3*-! ; 
R,C, 2000, L. 816, KbO.  .  -3*-!) HKNOMQ’QJA LANOKJJA IKN=HA AOP LKQNOQEREA. !APPA OKHQPEKJ eP=EP FQOPEBEeA L=N 
HA B=EP MQA ?A dANJEAN PATPA JA LNeRKU=EP dA O=J?PEKJO LeJ=HAO MQA LKQN HAO OAQHAO LANOKJJAO LDUOEMQAO ?KQL=bHAO 
dA PAHO =CEOOAIAJPO =HKNO u GK; B7 H;IFEDI78?B?JU FUD7B; :;I F;HIEDD;I CEH7B;I D; F;KJ WJH; ;Dg7gU; GK; I? B7 BE? 
B; FHULE?J v (!=OO. ?NEI., 18 F=JREAN 2000, ,'CF, Jq 99-80.318, EF.9?J. - Cf. !. LeJ=H, =NP. 121-2). .=N OQEPA u :7DI 
B; I?B;D9; :; B7 BE? IFU9?7B;, ?B UJ7?J BEg?GK; :; f7?H; 7FFB?97J?ED :; B7 BE? gUDUH7B; v (..  -,$'*1, #. %A**A0"-, 
u !KJ?KQNO d’EJBN=?PEKJO v, EF.9?J., Jq 18)) KQ u ;N9;FJ?EDI v (,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# 
%3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 293, L. 247. - 4. L=N AT. : !=OO. ?NEI., 21 I=NO 2006, FH7D9?I E., Jq 
05-83.122, BKBB. 9H?C., 2006, Jq 84, L. 305 ; DH. FUD7B, 2006, L. 89, KbO. (.-&. 0- #02 ;  7P. )7B., 29 =RNEH 2006, 
Jq 119, L. 20, JKPA ". %3'&A* ;  7P. )7B., 2006, 1, 1353, JKPA +.   ; R-D 9EC., 2006, L. 926, KbO.  .  -3*-! 
; AJ FUD7B, 2006, L. 265, KbO. +.-# !.) à OKJ =LLHE?=PEKJ, IAPP=JP =EJOE AJ HQIEfNA H= dEBBE?QHPe dA dePANIEJAN H= 
HeCEOH=PEKJ =deMQ=PA d=JO dAO DULKPDfOAO LNeOAJP=JP QJ ?ANP=EJ dACNe dA ?KILHATEPe (Cf. ..  -,$'*1, #. 
%A**A0"-, u !KJ?KQNO d’EJBN=?PEKJO v, EF.9?J., Jq 18 ; .. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO 
Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 11 ; KQ (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545. z 4. 
L=N AT. : !=OO. ?NEI., 25 I=E 1992, 1., Jq 91-82934, EF.9?J.).  
2286 !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 190, L. 90. z 4. 9EDJH7. : 
!A "KQ=E (4A ?D. dAO =LLAHO ?KNNA?PEKJJAHO), 3 JKRAIbNA 1994, &. &7D?D, Jq 94-1029,  '!! Jq 403, 1995, Jq 193. 
2287 Cf. !. OLKNP, =NP. *. 232-10 1q ; AP "8?:., =NP. *. 232-26 ''. 
2288 Cf. (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  247 ; KQ !. A* '%#1, 1. "A0+A'1',, -. 
1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 202, LL. 92-93. 
2289 Cf. LNEJ?EL=HAIAJP : !. LeJ=H, =NP. 222-34 à 222-38 92N=BE? dA OPQLeBE=JPO: ; AP !1., =NP. *. 5432-1 AP *. 5432-
2 92N=BE? dA OQbOP=J?AO ReJeJAQOAO:. 
2290 Cf. !. OLKNP, =NP. *. 232-10 1q AP 2q ; AP "8?:., =NP. *. 232-26 ''. 
2291 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-545. 
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 !’AOP LKQN L=HHEAN ?AO u ?D9EhUH;D9?AO: v2292 MQA BQP LNe?KJEOe2293 dA JA NAPAJEN MQA H= 

MQ=HEBE?=PEKJ NeLNEI=JP HA LHQO OeRfNAIAJP HAO ?KILKNPAIAJPO dA dKL=CA, MQ’AHHA OKEP NALNEOA dA 

H= HeCEOH=PEKJ LNKLNA =Q PN=BE? dA OPQLeBE=JPO2294 KQ OQbOP=J?AO ReJeJAQOAO2295.  

 
343. *= FQNEOLNQdAJ?A = L=NPEAHHAIAJP NAPAJQA ?APPA =J=HUOA AJ LNEREHeCE=JP H= PDfOA dQ 

u 9ED9EKHI LUH?J78B; v2296 AJPNA HAO MQ=HEBE?=PEKJO NAHAR=JP dAO dNKEPO dQ OLKNP, LeJ=H AP O=JEP=ENA. 

  -  L( 1u80968ud,4c, -(v58()2, (u c54c5u89 vB80:()2, 
 

344. 1EPQ=PEKJ =QPNABKEO LAQ BNeMQAJPA2297 AJ FQNEOLNQdAJ?A2298, EH AOP dA IKEJO AJ IKEJO 

N=NA2299 MQ’QJ u 9ED9EKHI EK 9KCKB ?:U7B :; GK7B?f?97J?EDI v2300 KQ u :k?DfH79J?EDI v2301 OA 

IQA2302 AJ u 9ED9EKHI HU;B :k?DfH79J?ED v 2303. 

                                                
2292 !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4. 
2293 "’=QPNAO MQE OKJP DKOPEHAO à ?AO OKHQPEKJO =dIAPPAJP Je=JIKEJO MQA HA ?DKET dA H= MQ=HEBE?=PEKJ QJEMQA 
=LLHE?=bHA u :;C;KH; H;B7J?f v, eP=JP HKEOEbHA à H= FQNEOLNQdAJ?A dA JA L=O NAPAJEN HAO BKJdAIAJPO EOOQO dQ !KdA dQ 
OLKNP d=JO HAO ?=O dA ?KJ?KQNO (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 
203, L. 94 ).  
2294 Cf. !. LeJ=H, =NP. 222-34 à 222-38. - 4. %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", 
.. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 466-467 (1KQPAJ=JP MQ’u 9E:B D; f7?J gKVH; :; 
:EKJ; GKk;D fED9J?ED :;I 9?H9EDIJ7D9;I, B7 9EDIJ7J7J?ED :kKD LUH?J78B; JH7f?9 :; FHE:K?JI :EF7DJI-IJKFUf?7DJI 
jKIJ?f?;H7 :;I FEKHIK?J;I fED:U;I IKH B; CE:; FUD7B 7f?D :; I7D9J?EDD;H B; FBKI :KH;C;DJ B;I JH7f?GK7DJI v ("8?:., L. 
466)) ; KQ (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., L.  247. 
2295 Cf. !1., =NP. *. 5432-1 AP *. 5432-2. - 4. 9'ILHE?EPAIAJP: %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, 
!. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 466-467. 
2296 .. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 14. 
2297 ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 297, L. 250 ;  (. 
*#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 155 ; ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d’EJBN=?PEKJO v, EF.9?J., 
Jq 34.   
2298 Cf. !=OO. ?NEI., 3 I=NO 1960, B;D !7::7:?,  QHH. ?NEI., Jq 138, L. 286 ; D., 1960, OKII., L. 75 ; R,C, 1961, 
L. 105, KbO. A. *É%A* ; (. .0A"#* AP A. 4A0',A0", %;I gH7D:I 7HHWJI :K :HE?J FUD7B gUDUH7B, EF.9?J., L. 239 
AP O). z 4. =R=JP : !=OO. ?NEI., 17 de?AIbNA 1842,  QHH. ?NEI. Jq 333 ; !=OO. ?NEI., 21 =KoP 1845,  QHH. ?NEI. Jq 263 ; 
,., 1845, 1, 848 ; !=OO. ?NEI., 11 I=NO 1905,  QHH. ?NEI. Jq 118. 
2299 .. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J. Jq 27 ; ..  -,$'*1, 
#. %A**A0"-, u !KJ?KQNO d’EJBN=?PEKJO v, EF.9?J., Jq 36.   
2300 ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 296, L. 250. z 
4. eC=HAIAJP : ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., Jq 34 
(. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 154 
2301 (. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 154 ; A. "#)#35#0, u *AO ?H=OOEBE?=PEKJO dAO ?KJ?KQNO dA 
MQ=HEBE?=PEKJO v, EF.9?J., L. 522 O. ; 7. !&A*A0-,, u *A ?KJ?KQNO Ede=H d'EJBN=?PEKJO v, EF.9?J., L. 2088. 
2302 !AHQE-?E u Ik7II?C?B; v ((. *#0-7, DHE?J )UD7B gUDUH7B, EF.9?J., L. 155) =HKNO KQ u I; FEKHIK?J (w) 7L;9 KD 
9ED9EKHI HU;B :'?DfH79J?EDI v (..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., Jq 35. z 4. 
eC=HAIAJP : ?8?:., Jq 40). 
2303 ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 296, L. 250. 
-  Cf. ".  #!&#0A-3', %; 9ED9EKHI HU;B :'?DfH79J?EDI, EF.9?J., LL. 102 O. 
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3JA u :U9B7H7J?ED :; 9KBF78?B?JU FEKH 9h79KD; :;I ?DfH79J?EDI ;D 9ED9EKHI v2304 OAN= 

=HKNO NAPAJQA à PEPNA AT?ALPEKJJAH2305 ?KJPNA H’EJdEREdQ LKQNOQERE, DULKPDfOA AJPN=JP d=JO HA 

?D=IL dQ u ?KJ?KQNO ReNEP=bHA v2306 dA MQ=HEBE?=PEKJ. 

 
345. !APPA LKOEPEKJ2307 AOP H= NeOQHP=JPA dQ B=EP MQ’AJ LNeOAJ?A d’QJ IgIA ?KILKNPAIAJP KQ 

d’u KD; 79J?ED (w) C7JUH?;BB;C;DJ ?D:?L?I?8B; v2308 HAO PNEbQJ=QT =dIAPPAJP d=JO ?ANP=EJAO 

?EN?KJOP=J?AO MQ’u 7K-:;BR :; BkKD?JU :k79J?ED, ?B 7FF7H7YJ GK; FBKI?;KHI ?DJ;DJ?EDI :?IJ?D9J;I 

7D?C;DJ Bk7KJ;KH, EK GK; :;I ?DJUHWJI EK :;I L7B;KHI IE9?7B;I :?IJ?D9J;I IEDJ FHEJUgU;I F7H B;I 

GK7B?f?97J?EDI ;D 9ED9EKHI v2309.  

 
3J PAH IKQRAIAJP FQNEOLNQdAJPEAH2310 = LNeOEde à H= dePANIEJ=PEKJ dA H= OKHQPEKJ NAPAJQA 

AJ I=PEfNA dA dKL=CA, H= !KQN dA ?=OO=PEKJ =U=JP ?KJOEdeNe MQA H’EJBN=?PEKJ dA ?AOOEKJ dA 

LNKdQEPO dKL=JPO à QJ OLKNPEB AP ?AHHA dA PN=BE? dA OPQLeBE=JPO NeLNEIeA AJ RANPQ dAO dEOLKOEPEKJO 

                                                
2304 Cf. ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 300, L. 252 ; 
(. *#*'#30-$'1!&#0, %7 HVgB; D; 8?I ?D ?:;C. DK FH?D9?F; :; Bk7KJEH?JU :; B7 9hEI; jKgU; 7K FH?D9?F; :kKD?9?JU 
:k79J?ED HUFH;II?L;. - QJK:; R B7 BKC?VH; :;I :HE?JI fH7DT7?I, 7BB;C7D: ;J ;KHEFU;D, EF.9?J., L. 24 ; KQ ..  -,$'*1, 
#. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., Jq 35. 
2305 *’QJEPe KQ QJE?EPe dA MQ=HEBE?=PEKJ LNeR=H=JP AJ I=PEfNA dA u ?KJ?KQNO Ede=H v ?KJBKNIeIAJP =Q LNEJ?ELA 
u JKJ bEO EJ EdAI v (Cf. ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., 
Jq 300, L. 252 ; KQ (. *#*'#30-$'1!&#0, %7 HVgB; D; 8?I ?D ?:;C. DK FH?D9?F; :; Bk7KJEH?JU :; B7 9hEI; jKgU; 
7K FH?D9?F; :kKD?9?JU :k79J?ED HUFH;II?L;. - QJK:; R B7 BKC?VH; :;I :HE?JI fH7DT7?I, 7BB;C7D: ;J ;KHEFU;D, EF.9?J., 
LL. 24-25). z 4. AJ?KNA : #. "A1)A*A)'1, %7 DEJ?ED :'KD?JU ;J :; FBKH7B?JU :'?DfH79J?EDI ;J IED H[B; :7DI B; 
FHE9VI FUD7B, PDfOA .=NEO, 1969. 
2306 *A ?QIQH AOP MQ=HEBE=bHA ?KIIA PAH dfO HKNO MQA u I7DI GK'?B IE?J FEII?8B; :; H;9EKH?H 7KN HVgB;I FHU9U:;DJ;I 
4H;B7J?L;I 7K 9KCKB 7FF7H;DJ5, FBKI?;KHI GK7B?f?97J?EDI :;C;KH;DJ ;ff;9J?L;C;DJ 7FFB?978B;I v (.. 1A*4A%#, 
u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 14). - !APPA LKOEPEKJ dAI=JdA d’AT?HQNA 
H’ATEOPAJ?A dA MQ=HEBE?=PEKJO EJ?KIL=PEbHAO, =HPANJ=PERAO KQ NAdKJd=JPAO (4. JKP=IIAJP : (. *#0-7, DHE?J )UD7B 
gUDUH7B, EF.9?J., L. 154). -N, dAO =QPAQNO L=NP=CAJP H’EdeA OAHKJ H=MQAHHA HAO MQ=HEBE?=PEKJO dA LKQNRKUAQNO AP PN=BE? 
dA LNKdQEPO dKL=JPO AP ?AHHAO LNKLNAO =QT EJBN=?PEKJO dA PN=BE? dA OPQLeBE=JPO OAN=EAJP u 7BJ;HD7J?L;I v (!. %A0!-,, 
u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, EF.9?J., L. 4. z 4. eC=HAIAJP : (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; 
IFEHJ, EF.9?J., L.  247). 
2307 AdIEOA L=N H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA : 9f. !#"&, =BB. Jq 25711/94, 30 FQEHHAP 1998, (B?L;?H7 
9/ ,K?II;, 0A?. 1998-4 ; AJDA, 1998, L. 984, ?DNKJ. (.-$. $*A311 ; R,C, 1999, L. 384, KbO. 0. )-#0',%-
(-3*', ; JC)  , 1999, ', 105, KbO. $. 13"0#. - 4. eC=HAIAJP : !#"&, =BB. Jq 33402/96, 2 FQEHHAP 2002,  öAJ7D 
9/ FH7D9;, 0A?. 2002-4 ; RD), 2003, L. 689, KbO. ". 2&-+A1 ; JC)  , 2003, ', Jq 6, KbO. $. 13"0# ; R,C, 
2003, L. 413, KbO. $. +A11'A1. 
2308 ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 297, L. 251. 
2309 "8?:. - 4. eC=HAIAJP : (. *#*'#30-$'1!&#0, %7 HVgB; D; 8?I ?D ?:;C. DK FH?D9?F; :; Bk7KJEH?JU :; B7 9hEI; 
jKgU; 7K FH?D9?F; :kKD?9?JU :k79J?ED HUFH;II?L;. - QJK:; R B7 BKC?VH; :;I :HE?JI fH7DT7?I, 7BB;C7D: ;J ;KHEFU;D, 
EF.9?J., L. 24. - !APPA FQNEOLNQdAJ?A IEOA AJ yQRNA dALQEO d=JO dA JKIbNAQT dKI=EJAO, EILHEMQA u :; I; FHEDED9;H 
;D f7L;KH :; B7 FBKH7B?JU :; GK7B?f?97J?EDI ;J :ED9 :k?DfH79J?EDI v (.. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - 
!KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 25). 
2310 4. deFà =QL=N=R=JP LKQN QJA deI=N?DA dA ?A PULA R=HEdeA L=N H= !KQN dA ?=OO=PEKJ =Q OP=dA dA H’EJOPNQ?PEKJ : 
!=OO. ?NEI., 8 FQEJ 1999, JJq 99-81.291 AP 99-81.807, EF.9?J. (Cf. !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, 
R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 190, L. 90). 
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dA H’=NPE?HA 222-37 dQ !KdA LeJ=H u I7D9J?EDD9=EAJP: :;I ?DJUHWJI :?IJ?D9JI ;J 9ECFEHJ9=EAJP: :;I 

UBUC;DJI 9EDIJ?JKJ?fI :?ffUH;DJI v2311.  

 
346. !APPA OKHQPEKJ AOP PKQP à B=EP deBAJd=bHA2312. #J LNAIEAN HEAQ2313, H’=J=HUOA dA H= u H7J?E 

B;g?I v2314 dAO EJBN=?PEKJO dA LKQNRKUAQNO dA LNKdQEPO dKL=JPO AP OPQLeBE=JPO LAQP =??NedEPAN HA 

B=EP, L=N HA bE=EO AJ L=NPE?QHEAN d’QJ dePKQN L=N u B;I ?DJ?JKBUI :;I IK8:?L?I?EDI v2315 dAO !KdAO 

dQ OLKNP AP LeJ=H MQA HAO R=HAQNO OK?E=HAO NAOLA?PERAIAJP LNKPeCeAO L=N ?AO PATPAO dEBBfNAJP. 

 
*= HQPPA =JPEdKL=CA PAJd à H= O=QRAC=NdA dA H= u 9O:7DJU :;I IFEHJ?fI v2316 CeJeN=HAIAJP 

?KJOEdeNeO ?KIIA dAO u RE?PEIAO v dA ?A BHe=Q =HKNO MQA HAO EJBN=?PEKJO dQ !KdA LeJ=H NAH=PERAO 

=Q PN=BE? dA OPQLeBE=JPO2317 OKJP ?KJOPEPQPERAO dA u 9H?C;I (w) 9KQ: :UB?JI 9EDJH; B;I 

F;HIEDD;I v2318 NeLNEIeAO =BEJ dA deBAJdNA ?D=?QJ ?KJPNA PKQPA =PPAEJPA2319 à OKJ u ?DJUgH?JU 

FhOI?GK; EK FIO9h?GK; v2320. 

  
347. #J dAQTEfIA HEAQ, KQPNA HA B=EP MQA HAO ?KJdEPEKJO LNe=H=bHAO2321 dAO EJBN=?PEKJO AJ 

?KJ?KQNO dEBBfNAJP =OOQNeIAJP, EH AOP OKQRAJP =BBENIe MQA HA deHEP dA LKQNRKUAQNO dA LNKdQEPO 

                                                
2311 !=OO. ?NEI., 25 FQEJ 2003, )7JH?9A 1., Jq 02-85.381, EF.9?J. - 4. eC=HAIAJP : 2%' 0AEIO, 17 FQEJ 2002, R. 
D;Dh;P, Jq 02(!1092, EF.9?J.. 
2312 .KQN NAJdNA ?KILPA dA H= OKHQPEKJ NAPAJQA AJ I=PEfNA dA dKL=CA, dAO =QPAQNO PN=EPAJP dA H= LKOOEbEHEPe dA 
NAPAJEN HA u 9KCKB v ((.-7. +A0É!&A*, u 1LKNP v, EF.9?J., JJq 78 AP 81. z 4. =QOOE : (.-.. 4'A*, %; H?IGK; FUD7B 
:7DI B; IFEHJ, EF.9?J., L.  246) KQ H= u FBK9N=HEPe: v (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU 
;J IFEHJ, EF.9?J., Jq 190, L. 90) dA MQ=HEBE?=PEKJO NAOLA?PERAIAJP u FEKH B;I CWC;I f7?JI v ((.-7. +A0É!&A*, 
u 1LKNP v, J.-C%., %E?I FUD7B;I IFU9?7B;I, B=O?. 20, JJq 78 AP 81. z 4. =QOOE : (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; 
IFEHJ, EF.9?J., L.  246) KQ LKQN dAO B=EPO u 9EDI?:9eNeO: v ?KIIA u FBK9NEAHO: (w) 9AP: C7JUH?;B9HHAIAJP: :?IJ?D9JI 
(w) v (!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 190, L. 90). +=EO HAO 
dEBBeNAJ?AO OKJP LQNAIAJP OeI=JPEMQAO ?=N EH AOP MQAOPEKJ dA ?KILKNPAIAJPO NAOLA?PERAIAJP I=PeNEAHHAIAJP 
OEIEH=ENAO KQ =OOEIEHeO à dAO B=EPO dEBBeNAJ?EeO (4. ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, 
EF.9?J., Jq 40) O=J?PEKJJeO OQN dEBBeNAJPO BKJdAIAJPO AJ?KJOeMQAJ?A dA H= IQHPELHE?EPe d’u 7JJ?JK:;9O: 
FIO9hEBEg?GK;9O: (w) :K :UB?DGK7DJ 9MQE: 7KH7?J 9h;H9hU R BUI;H FBKI?;KHI IE9?7B;I 7K CEO;D :kKD; I;KB; 79J?ED v. 
2313  EAJ MQA HAO BKJdAIAJPO dA ?AO HeCEOH=PEKJO OKEAJP =OOAV LNK?DAO, EH AOP =EJOE MQAOPEKJ d=JO HAO dAQT (2) ?=O 
dAO BKJdAIAJPO P=JP IKN=QT (!f. $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 96) MQA O=JEP=ENAO 
(Cf. $. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 100 AP LL. 107-111). 
2314 7. +A7A3", u 0=PEK HACEO AP EJ?NEIEJ=PEKJ v, R,C, 1983, L. 597, H= deBEJEOO=JP ?KIIA u B7 H7?IED :; 
Bk?DJ;HL;DJ?ED :K BUg?IB7J;KH, B; FEKHGKE? :; B7 HVgB; :; :HE?J v (Cf. ?8?:., LL. 607-608). 
2315 ..  -,$'*1, #. %A**A0"-, u !KJ?KQNO d'EJBN=?PEKJO v, EF.9?J., Jq 36. 
2316 !. OLKNP, .=NPEA HeCEOH=PERA, *ERNA '' u A?PAQNO dQ OLKNP v, 2EPNA ''' u 1=JPe dAO OLKNPEBO AP HQPPA ?KJPNA HA 
dKL=CA v.  
2317 "=JO HA ?=dNA dQ PN=BE? dA OPQLeBE=JP, EH O’=CEN=EP dA u B7 LEBEDJU :; J?H;H FHEf?J v ($. !A A**#0-, 7. 
 '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 668). 
!. A* '%#1, 1. "A0+A'1',, -. 1A32#*, R;IFEDI78?B?JU ;J IFEHJ, EF.9?J., Jq 181, L. 86. 
2318 !. LeJ=H, .=NPEA HeCEOH=PERA, *ERNA ''. 
2319 Cf. ?8?:., EJPEPQHeO dQ 2EPNA 2 AP dA OKJ !D=LEPNA 2. 
2320 "8?:., !D=LEPNA 2. 
2321 Cf.  . 2&#**'#0 "A .-,!&#4'**#, %7 9ED:?J?ED FHU7B78B; :; B'?DfH79J?ED, ed. .NAOOAO 3JERANOEP=ENAO 
d'AET-+=NOAEHHA (.3A+), ?KHH. 'JOPEPQP dA 1?EAJ?AO .eJ=HAO AP dA !NEIEJKHKCEA ('1.#!), OKQO-?KHH. !AJPNA dA 
NA?DAN?DAO AJ I=PEfNA LeJ=HA $ANJ=Jd  KQH=J, 2010. - 4. eC=HAIAJP : (.-.. "-3!#2, u *= ?KJdEPEKJ LNe=H=bHA à 
H’EJBN=?PEKJ v,  7P. )7B., 1972, '', "K?P. 726. 
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dKL=JPO JA OAN= ?KJOPEPQe, ?KJPN=ENAIAJP =QT EJ?NEIEJ=PEKJO dA PN=BE? dA OPQLeBE=JPO2322, MQA d=JO 

H= IAOQNA Kn OAN= N=LLKNPeA H= LNAQRA d’QJ dKH OLe?E=H2323. 

 
#J PNKEOEfIA HEAQ, bEAJ MQ’EH JA OKEP L=O =?MQEAO?e à H= dEBBeNAJ?E=PEKJ dAO eHeIAJPO 

IKN=QT dA ?AO EJBN=?PEKJO2324, H= OKHQPEKJ NAPAJQA AOP ?KJBKNIA à QJA FQNEOLNQdAJ?A ?KJOP=JPA 

IAPP=JP AJ ATANCQA MQA H= REKH=PEKJ d’EJPeNgPO dEOPEJ?PO, MQE OAIbHA AJ H= ?EN?KJOP=J?A =ReNeA, 

OQBBEOA à =dIAPPNA QJ ?QIQH dA MQ=HEBE?=PEKJO LKQN QJA IgIA =?PEKJ.  

 
*A IgIA N=EOKJJAIAJP LANIAP =HKNO AJ MQ=PNEfIA HEAQ d’=LLNKQRAN H’DULKPDfOA dA 

MQ=HEBE?=PEKJO IQHPELHAO AJ LNeOAJ?A dA ?KILKNPAIAJPO dA PN=BE?O dA LNKdQEPO dKL=JPO MQE 

dAI=JdAJP, OAIbHA-P-EH, H= LNAQRA d’QJ dKH OLe?E=H2325.  

 
348. !ALAJd=JP, d=JO HAO ?=O dA ?KJ?QNNAJ?A AJPNA dNKEP =JPEdKL=CA AP O=JEP=ENA, HA ?DKET 

L=N=iP IKEJO eREdAJP.  EAJ MQA H= FQNEOLNQdAJ?A =EHHA eC=HAIAJP d=JO HA OAJO d’QJ ?QIQH dA 

MQ=HEBE?=PEKJO EOOQAO dAO !KdA dQ OLKNP AP dA H= O=JPe LQbHEMQA2326, EH =LLANP MQA OAQHA H’ePQdA 

dAO ?KJdEPEKJO LNe=H=bHAO =QT EJBN=?PEKJO dA PN=BE?O dA LNKdQEPO dKL=JPO AP OQbOP=J?AO 

ReJeJAQOAO MQE JA OKJP L=O MQ=HEBEeAO dA OPQLeBE=JPO LANIAPPA dA HAO dEBBeNAJ?EAN2327. 

 
*= ?DKET ABBA?PQe L=N=iP bA=Q?KQL LHQO OA FQOPEBEAN L=N H= LKHEPEMQA LQbHEMQA dA HQPPA 

?KJPNA HAO dNKCQAO AP PKTE?KI=JEAO ?KJdQEPA d=JO QJ ?=dNA EJPANIEJEOPeNEAH2328 PAJd=JP à 

AJ?KQN=CAN H= LKQNOQEPA dAO ?KJPNARAJ=JPO =QT HeCEOH=PEKJO AJ ?=QOA2329, HA ?=O e?De=JP AJ 

                                                
2322 1E H’EJBN=?PEKJ AJ ?=QOA AOP u ?DJ;DJ?EDD;BB; v ($. !A A**#0-, 7.  '1'-3, DHE?J :; B7 :HEgK;, EF.9?J., L. 
655), EH OAIbHAN=EP MQA u B7 FH;KL; :kKD :EB IFU9?7B v JA OKEP LHQO Je?AOO=ENA ("8?:., L. 668). 
2323Cf. (.-!. *A.-3 *#, %; HUg?C; jKH?:?GK; :; B7 FHUL;DJ?ED ;J :; B7 HUFH;II?ED :K :EF7g; :7DI B; IFEHJ : B7 
BE? D° 89-432 :K 28 jK?D 1989, EF.9?J., L. 311 ; KQ !. %A0!-,, u *= JKQRAHHA NeLNAOOEKJ dQ dKL=CA OLKNPEB v, 
EF.9?J., L. 4. 
2324 /QE OKJP OEILHAIAJP EJPAJPEKJJAHHAO AP OKJP ?KJOPEPQeAO L=N H= OAQHA LNAQRA dQ dKH CeJeN=H. - Cf. JKP=IIAJP : 
#. "A-3", A. +É,A%#0, u /Q=Jd H= NA?DAN?DA dA H'ATLHKEP OLKNPEB O'=NNgPA =QT LKNPAO dQ dKL=CA. - {C?J?KI, 
ABJ?KI, FEHJ?KI| KQE I=EOw v, EF.9?J., L. 317 ; !. A* '%#1, 1. "A0+A'1',, -. 1A32#*, H;IFEDI78?B?JU ;J 
IFEHJ, EF.9?J., Jq 183, L. 87 ; KQ (.-.. 4'A*, %; H?IGK; FUD7B :7DI B; IFEHJ, EF.9?J., LL. 243-244. 
2325 Cf. A.-%. 0- #02, u *KE Jq 2008-650 dQ 3 FQEHHAP 2008 NAH=PERA à H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO 
dKL=JPO v, EF.9?J., L. 937.  
2326 Cf. L=N AT. : !=OO. !NEI., 15 FQEJ 2011, &. B;HD7H: 1., Jq 10-83.491, EF.9?J. : ?QIQH dAO EJBN=?PEKJO dA 
LKQNRKUAQNO dA LNKdQEPO dKL=JPO 9Cf. !. OLKNP, =NP. *. 232-10 1q ; AP "8?:., =NP. *. 232-26 '': AP dA PN=BE? dA OQbOP=J?AO 
ReJeJAQOAO 9Cf. !1., =NP. *. 5432-1:. 
2327 *AO dEOLKOEPEKJO dQ !KdA dA H= O=JPe LQbHEMQA NeLNEI=JP HA PN=BE? dA OQbOP=J?AO ReJeJAQOAO eP=JP EJPeCNeAO 
=Q OAEJ dA O= .=NPEA 1 u .NKPA?PEKJ CeJeN=HA dA H= O=JPe v =HKNO MQA HA !KdA dQ OLKNP PN=EPA dA OKJ ?mPe dA H= 
O=QRAC=NdA dA H= u 9O:7DJU :;I IFEHJ?fI v (!. OLKNP, .=NPEA HeCEOH=PERA, *ERNA '' u A?PAQNO dQ OLKNP v, 2EPNA ''' u 1=JPe 
dAO OLKNPEBO AP HQPPA ?KJPNA HA dKL=CA v). 
2328 Cf. JKP=IIAJP AJ ?A OAJO : 1.  3'1',#, (. "#+#1*A7, (. "#$0A,!#, -. *# ,-É, +. 4#0*7, .. 
20A A* (OKQO H= dEN.), *AO "EOLKOEPEBO =JPEdKL=CA à H’eLNAQRA dA H= ?NEPEMQA, EF.9?J. 
2329 +=EO AJ?KNA à ?AHHA NAH=PERA =Q PN=BE? dA OPQLeBE=JPO. 
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IKbEHEO=JP H’AJOAIbHA dAO BKJdAIAJPO =dIEOOEbHAO2330, LKQN NeLNEIAN HAQNO =?PAO HA LHQO 

OeRfNAIAJP LKOOEbHA. 

 
349. "=JO PKQO HAO ?=O, HA ?QIQH dA LKQNOQEPAO ?KJdQEN= à H= NeLNAOOEKJ dA ?D=?QJA dAO 

EJBN=?PEKJO AJ ?KJ?KQNO ?KIIEOAO L=N HAO ?KJPNARAJ=JPO O=QB à JA NAPAJEN MQA H= O=J?PEKJ 

NeOQHP=JP dA H= MQ=HEBE?=PEKJ LNeOAJP=JP u H= LHQO D=QPA ATLNAOOEKJ LeJ=HA v2331 AJ LNeOAJ?A dA 

LAEJAO dA IgIA J=PQNA. 

 
*AO OKHQPEKJO NAPAJQAO MQE NAOLA?PAJP KLLKNPQJeIAJP H= OEJCQH=NEPe dA H= HQPPA ?KJPNA HA 

dKL=CA PKQP AJ LANIAPP=JP dA NeLNEIAN HAO eRAJPQAHO PN=BE?O OKQO-F=?AJPO2332 OAIbHAJP 

FQdE?EAQOAO. 

 
350. +=EO HAO dEBBE?QHPeO eLNKQReAO à HAO ATLHEMQAN BKJP e?DK à ?AHHAO MQE OKJP dA IEOAO =QT 

BEJO dA NAJdNA EJPAHHECEbHA H= I=PEfNA =JPEdKL=CA d=JO OKJ AJOAIbHA dKJP H= PA?DJE?EPe NAJd OKJ 

=LLNeDAJOEKJ ?KILHATA.  

 

                                                
2330 Cf. !=OO. ?NEI., 8 FQEJ 1999, JJq 99-81.291 AP 99-81.807, EF.9?J. 
2331 Cf. ,. +-*$#11'1 ("EN.), $. "#1.-02#1, $. *# %3,#&#!, DHE?J FUD7B gUDUH7B, EF.9?J., Jq 300 1q, L. 
252 ; .. 1A*4A%#, u !KJ?KQNO d’EJBN=?PEKJO. - !KJ?KQNO Ede=H dA MQ=HEBE?=PEKJO v, EF.9?J., Jq 19 ; (. *#0-7, 
DHE?J )UD7B gUDUH7B, L. 155 ; KQ (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-540. - 4. AJ?KNA : 
!=OO. ?NEI., 26 FQEJ 1930,  QHH. ?NEI. 1930, Jq 190. - !=OO. ?NEI., 4 BeRNEAN 1943,  QHH. ?NEI. 1943, Jq 8. - !=OO. 
?NEI., 17 FQEJ 1948,  QHH. ?NEI. 1948, Jq 163. - !=OO. ?NEI., 29 JKRAIbNA 1956,  QHH. ?NEI. 1956, Jq 588 ; JC)  , 
1957, '', 9727, JKPA .. !&A+ -,. - !=OO. ?NEI., 10 BeRNEAN 1965,  7P. )7B., 1965, 1, L. 413 ; R,C, 1965, L. 871, 
KbO. A. *É%A*. - !=OO. ?NEI., 16 BeRNEAN 1971,  QHH. ?NEI. 1971, Jq 53 ; JC)  , 1971, '', 16386. - !=OO. ?NEI., 21 
=RNEH 1976,  QHH. ?NEI. 1976, Jq 122. - !=OO. ?NEI., 20 JKRAIbNA 1978,  QHH. ?NEI. 1978, Jq 323.  
2332 #HHA LANIAP IgIA dA NeLNEIAN H= PAJP=PERA dA PN=BE? dA LNKdQEPO dKL=JPO MQA HA !KdA dQ OLKNP JA LNeRKEP LHQO 
dALQEO H’=dKLPEKJ dA H’KNdKJJ=J?A Jq 2010-379, FHU9., =NP. 27 (Cf. JKP=IIAJP : .. 0-!'.-,, u -NdKJJ=J?A dQ 
14 =RNEH 2010 : HA ?KdA dQ OLKNP O'=HECJA OQN HA ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 23 ; (.-.. 4'A*, %; H?IGK; 
FUD7B :7DI B; IFEHJ, EF.9?J., L.  245. - "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 208). 
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C/(60:8, 2 - I49u--09(4c,9 :,c/407u,9 d, 2( 4583, 

 
351. *A dNKEP =JPEdKL=CA =Q OAJO H=NCA2333 AOP bEAJ OoN Oe?NePe =Q LNAIEAN ?DAB L=N H’A+A, 

BKJd=PEKJ dA dNKEP LNERe OQEOOA, MQE edE?PA HA !+A AP HAO OP=Jd=NdO ?KNNAOLKJd=JPO =R=JP MQA 

?AO PATPAO JA OKEAJP NALNEO L=N HAO EJOPEPQPEKJO OLKNPERAO. 

 
#J KQPNA, O’EH J’ATEOPA =Q?QJA EJOPEPQPEKJ LQbHEMQA OQN HA LH=J EJPANJ=PEKJ=H PN=EP=JP 

QJEMQAIAJP dA H= I=PEfNA OLKNPERA, ?ANP=EJO KNC=JEOIAO dEOLKO=JP d’QJA ?KILePAJ?A 

CeKCN=LDEMQA LHQO KQ IKEJO H=NCA, LNEJ?EL=HAIAJP IKJdE=HA KQ AQNKLeAJJA, =EJOE MQA d’QJ 

?D=IL AP dA ?=L=?EPeO d’=?PEKJ LHQO KQ IKEJO deRAHKLLeO, EJPANREAJJAJP PKQPABKEO NeCQHEfNAIAJP 

AJ ?APPA I=PEfNA2334. 

 
352. 'H AJ NeOQHPA QJ dNKEP ?KILHATA BNQEP dA H= IQHPELHE?EPe dA BKUANO JKNI=PEBO2335 LQbHE?O 

(S,c:054 1) RAJ=JP ?KILHePAN AP/KQ ?KJ?QNNAJ?AN H= JKNIA PN=JOJ=PEKJ=HA LNEReA =JPEdKL=CA, 

JKNIA L=N AOOAJ?A JeCK?EeA2336 AP eRKHQPERA2337 EJPeCN=JP QJ Ie?=JEOIA ?KJPN=ECJ=JP dA 

?KJBKNIEPe (S,c:054 2) à dAOPEJ=PEKJ dAO KNC=JEO=PEKJO OLKNPERAO. 

S,c:054 1 - L( 3u2:0620c0:B d, -5y,89 4583(:0-9 6u)20c9 
 
353. ACEOO=JP LKQN ?ANP=EJAO L=N HA bE=EO dA OPNQ?PQNAO EJPANJAO dedEeAO OLe?EBEMQAIAJP =Q 

OLKNP, dEBBeNAJPAO EJOPEPQPEKJO LQbHEMQAO =LL=N=EOOAJP ?KIIA dA ReNEP=bHAO u HUgKB9=PAQNO: v dQ 

OLKNP IKJdE=H2338. #J ?APPA MQ=HEPe, ?’AOP P=JP HAQN LNKdQ?PEKJ JKNI=PERA MQA LHQO CeJeN=HAIAJP 

HAQNO IKd=HEPeO d’EJPANRAJPEKJ NAOLA?PERAO d=JO HA dKI=EJA =JPEdKL=CA MQE OKJP REOeAO. 

                                                
2333 !’AOP-à-dENA EJ?HQ=JP HA dNKEP =Q OAJO ?H=OOEMQA dQ PANIA CeJeNe QJEMQAIAJP L=P HAO EJOPEPQPEKJO LQbHEMQAO, AP 
H= JKNIA LNEReA KQ DUbNEdA CeJeNeA L=N H’A+A. 
2334 4. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., LL. 45 O. ; 
KQ (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., JJq 480-570 O. 
2335Cf. ?8?:., L. 472.  
2336 Cf. .. "#3+'#0, u *A LNEJ?ELA {=LLHEMQAN KQ ATLHEMQAN| : =LLHEMQAN H= JKNIA =QPNAIAJP ? v, EF.9?J., L. 79 ; 
!. %0-3*'#0, u x LNKLKO dA H’EJPANLNeP=PEKJ B=?EHEP=PNE?A dAO JKNIAO| v, RD), 1AN F=JREAN 2015, Jq 1, L. 205 ; KQ 
(. !&#4A**'#0, u 4ANO QJ dNKEP LKOPIKdANJA ? *AO PN=JOBKNI=PEKJO dA H= NeCQH=PEKJ FQNEdEMQA v, EF.9?J., L. 659. 
2337 4. -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, JKH?IFEHJ 
Jq 137, de?AIbNA 2013, L. 20. 
2338 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 45 : HAO 
NeCQH=PAQNO LNEReO EJPeCN=JP à H= BKEO HA 2A1, HA !'A1 (!KJOAEH EJPANJ=PEKJ=H dA H’=NbEPN=CA AJ I=PEfNA dA OLKNP ), AP 
H’A+A ("8?:., LL. 72-78). - .=N NeCQH=PEKJ, EH B=QP AJPAJdNA ?APPA u C7D?VH; :; g;IJ?ED IEKFB; ;J ULEBKJ?L; :kKD 
;DI;C8B; ?D:Uf?D? :; :EDDU;I ;D GKWJ; :kKD UGK?B?8H; 7K CE?DI FHEL?IE?H; v ($. -12, +. 4A, "# )#0!&-4#, 
D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, EF.9?J., L. 26). 
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!AO dANJEfNAO OKJP =EJOE =IAJeAO à EJPANRAJEN d=JO H= HQPPA ?KJPNA HA dKL=CA AJ edE?P=JP 

dAO PATPAO LNAJ=JP JKP=IIAJP H= BKNIA dA ?KJRAJPEKJO KQ NeOKHQPEKJO =U=JP AJ PKP=HEPe KQ LKQN 

L=NPEA PN=EP à ?A LDeJKIfJA.  

 
354. #HHAO LAQRAJP AJ?KNA gPNA =OOK?EeAO =Q LNK?AOOQO dA deBEJEPEKJ dAO JKNIAO 

PN=JOJ=PEKJ=HAO LNEReAO =JPEdKL=CA =R=JP HAQN edE?PEKJ AP =LLHE?=PEKJ L=N H’A+A, MQ’EH O’=CEOOA 

=QOOE bEAJ dAO BKUANO JKNI=PEBO EJPANJ=PEKJ=QT (F 1) MQ’AQNKLeAJO (F 2). 

F 1 - L, -5y,8 4583(:0- 04:,84(:054(2 
 
355. 1QN HA LH=J EJPANJ=PEKJ=H, ?’AOP H’-,3 (-NC=JEO=PEKJ dAO ,=PEKJO 3JEAO)2339 MQE AOP à 

H’KNECEJA, L=N H’EJPANIedE=ENA dA H’3,#1!- (-NC=JEO=PEKJ dAO ,=PEKJO 3JEAO LKQN H’#dQ?=PEKJ, 

H= 1?EAJ?A AP H= !QHPQNA)2340, dQ LNAIEAN PATPA dA dNKEP EJPANJ=PEKJ=H LQbHE? OQN HA dKL=CA 

OQO?ALPEbHA dA NA?ARKEN HA MQ=HEBE?=PEB dA u 9EDL;DJ?ED gBE87B; v L=N NeBeNAJ?A =Q PN=EPe NeCEKJ=H 

LNeATEOP=JP2341. 

 
*= OA?KJdA AOP AJ ABBAP à H’EJEPE=PERA dA H’=dKLPEKJ dA H= !D=NPA 'JPANJ=PEKJ=HA dA 

H’edQ?=PEKJ LDUOEMQA AP dQ OLKNP dA 19782342 MQE, =LNfO =RKEN AQ LKQN LNEJ?EL=HA RK?=PEKJ dA 

NA?KJJ=iPNA HA OLKNP AJ MQ=HEPe dA ReNEP=bHA dNKEP dA H’DKIIA PKQP AJ EJOEOP=JP OQN OAO RANPQO 

edQ?=PERAO2343, O’AOP AIL=NeA dA H= MQAOPEKJ dQ dKL=CA AP dAO LNKbHfIAO ePDEMQAO MQ’EH 

CeJfNA2344. 

                                                
2339 'H O’=CEP d’QJA EJOPEPQPEKJ EJPANJ=PEKJ=HA ?KILKOeA d’ÉP=PO OKQRAN=EJO MQE dEOLKOAJP d’QJA u 9ECFUJ;D9; 
DEHC7J?L; gUDUH7B; v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., 
L. 45). ,A dEOLKO=JP d’=Q?QJA OPNQ?PQNA L=NPE?QHEfNA dedEeA =Q OLKNP, ?APPA dANJEfNA R= EJPANRAJEN AJ ?APPA I=PEfNA 
L=N HA bE=EO dA dERANO EJOPNQIAJPO dA u IEfJ B7M v MQA OKJP HAO =??KNdO IQHPEH=PeN=QT, HAO NeOKHQPEKJO KQ HAO 
NA?KII=Jd=PEKJO. !’AOP ?A MQ’AHHA = B=EP à dERANOAO NALNEOAO dA I=JEfNA dENA?PA KQ L=N H’AJPNAIEOA d’=?PEKJO dA 
?KKLeN=PEKJ, d=JO HAO dKI=EJAO dA H= HQPPA ?KJPNA HAO dEO?NEIEJ=PEKJO KQ dA H’QPEHEO=PEKJ dQ OLKNP AJ RQA dA B=RKNEOAN 
H= L=ET ?KIIA HA deRAHKLLAIAJP e?KJKIEMQA, OK?E=H AP ?QHPQNAH.  
2340 -NC=JEO=PEKJ =QPKJKIA NAHEeA à H’-,3 L=N QJ =??KNd OLe?E=H (Cf. !D=NPA dAO ,=PEKJO 3JEAO, 1=J $N=J?EO?K, 
26 FQEJ 1945, =NP. 57 : ?KJ?ANJ=JP H= LKOOEbEHEPe dA ?Ne=PEKJ L=N H’-,3 dA PAHO KNC=JEOIAO). - Cf. LKQN H’=?PA 
?KJOPEPQPEB dA H’3,#1!- : !KJRAJPEKJ ?Ne=JP QJA -NC=JEO=PEKJ dAO ,=PEKJO 3JEAO LKQN H'edQ?=PEKJ, H= O?EAJ?A AP 
H= ?QHPQNA, =dKLPeA à *KJdNAO HA 16 JKRAIbNA 1945 AP IKdEBEeA L=N H= !KJBeNAJ?A CeJeN=HA. - Cf. LKQN OKJ OP=PQP : 
A??KNd AJPNA HAO ,=PEKJO 3JEAO AP H’-NC=JEO=PEKJ dAO ,=PEKJO 3JEAO LKQN H’edQ?=PEKJ, H= O?EAJ?A AP H= ?QHPQNA, 
=LLNKQRe L=N H= !KJBeNAJ?A CeJeN=HA HA 6 de?AIbNA 1946 AP L=N H’AOOAIbHeA CeJeN=HA dAO ,=PEKJO 3JEAO HA 14 
de?AIbNA 1946. 
2341 (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-605 : PN=EP=JP dA H= u CEDL;DJ?ED :K CEDI;?B :; 
BkEKHEF; v. z Cf. O’=CEOO=JP dA H= u 9ECFBUC;DJ7H?JU v AJPNA ?AO PATPAO LKQN HAO eP=PO AQNKLeAJO : 1. !&A'**#2, u 
*AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= !KJRAJPEKJ 3,#1!- v, EF.9?J., L. 1639. 
2342 !D=NPA EJPANJ=PEKJ=HA dA H'edQ?=PEKJ LDUOEMQA AP dQ OLKNP, .=NEO, 21 JKRAIbNA 1978, FHU9. 
2343 #HHA = =EJOE PN=EP =Q dNKEP BKJd=IAJP=H LKQN PKQP gPNA DQI=EJ u :'799U:;H R B'U:K97J?ED FhOI?GK; ;J 7K IFEHJ, 
GK? IEDJ ?D:?IF;DI78B;I R B'UF7DEK?II;C;DJ :; I7 F;HIEDD7B?JU v ("8?:., =NP. LNAIEAN u *= LN=PEMQA dA H'edQ?=PEKJ 
LDUOEMQA AP dQ OLKNP AOP QJ dNKEP BKJd=IAJP=H LKQN PKQO v, LP. 1.1). 
2344 .NAJ=JP AJ ?KJOEdeN=PEKJ HA LNKbHfIA ?NKEOO=JP dQ dKL=CA d=JO HA OLKNP IKdANJA u C;J9P=JP: IUH?;KI;C;DJ ;D 
FUH?B BkUJh?GK; ;J B;I L7B;KHI IKH B;IGK;BB;I ?B I; fED:; v, HA PATPA dA H= !D=NPA BoP u 7C;D:U; ;D 1991 FEKH 78EH:;H 
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356. .=N H’AJPNAIEOA AJ L=NPE?QHEAN dA H= !KJBeNAJ?A EJPANJ=PEKJ=HA dAO IEJEOPNAO AP D=QPO 

BKJ?PEKJJ=ENAO NAOLKJO=bHAO dA H’edQ?=PEKJ LDUOEMQA AP dQ OLKNP2345, HA u BKNQI v +',#.1 

'42346 O’AOP ?KJ?HQ L=N H’=dKLPEKJ d’QJA NA?KII=Jd=PEKJ LNeRKU=JP H’EJOPEPQPEKJ dA H= 

!KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP2347, PN=EPe =dKLPe dQN=JP H’=JJeA 2005 

=R=JP d’AJPNAN AJ RECQAQN HA 1AN BeRNEAN 20072348. 

 
#HHA u 9EDIJ?JK9=EP: 9OQNPKQP: B; FH;C?;H ?DIJHKC;DJ ?DJ;HUJ7J?GK; R LE97J?ED KD?L;HI;BB; 

:7DI 9; :EC7?D; jKIGKk7BEHI E99KFU FH?D9?F7B;C;DJ F7H B;I EHg7D?I7J?EDI IFEHJ?L;I v2349 dKJP 

QJA bNfRA ePQdA dA H= OPNQ?PQNA CHKb=HA (A) dARN= LANIAPPNA dA IEAQT AJ =LLNeDAJdAN HAO =LLKNPO 

LNEJ?EL=QT (B), à O=RKEN HAO dEOLKOEPEKJO MQE KJP IKPERe OKJ =dKLPEKJ. 

 
 

                                                
B; FHE8BVC; :K :EF7g; (w) {9=:K9KD ;ffEHJ D; :9AR=JP: 9deOKNI=EO: WJH; UF7HgDU FEKH C;JJH; ;D UL?:;D9; B;I 
9EDIUGK;D9;I DUf7IJ;I :K :EF7g;, R B7 fE?I :7Dg;H;KN FEKH B7 I7DJU ;J 9EDJH7?H; R B7 CEH7B; IFEHJ?L;, D? FEKH 
FHEJUg;H B7 I7DJU FhOI?GK; ;J C;DJ7B; :;I 7JhBVJ;I, B;I L7B;KHI :K f7?H-FB7O ;J :; B7 9ECFUJ?J?ED, B'?DJUgH?JU :; B7 
9ECCKD7KJU IFEHJ?L; ;J B;I :HE?JI :; 9;KN GK? O F7HJ?9?F;DJ R GK;BGK; D?L;7K GK; 9; IE?J| v (.. +A00'-22-
**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, EF.9?J., L. 2). 
2345 *A +',#.1 ?KJOPEPQA à H= BKEO QJ u fEHKC v EJPANJ=PEKJ=H AP QJ u CU97D?IC; ?DIJ?JKJ?EDD;B v dKJP HA bQP 
LNAIEAN ?KJOEOPA à u f79?B?J;H B;I U9h7Dg;I ?DJ;BB;9JK;BI ;J J;9hD?GK;I :7DI B; :EC7?D; :; BkU:K97J?ED FhOI?GK; v 
PKQP AJ u fEHCKB9=JP: KD; IJH7JUg?; ?DJ;HD7J?ED7B; 9EhUH;DJ; ;D B7 C7J?VH; v (Cf. 1EPA 'JPANJAP dA H’3,#1!-, dK?. 
u +',#.1 z MQ’AOP-?A MQA ?’AOP ? v, ?KJOQHP=PEKJ AJ FQEHHAP 2014). AOOK?E=JP HAO CKQRANJAIAJPO, HAO KNC=JEO=PEKJO 
dQ OUOPfIA dAO ,=PEKJO 3JEAO =EJOE MQA HA IKQRAIAJP OLKNPEB ("8?:.), AHHA EJPANREAJP u :; f7TED HUgKB?VH; v ($. 
 37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 49), OAHKJ QJA 
LeNEKdE?EPe de?AJJ=HA. !D=?QJA dA OAO NeQJEKJO OAN= =HKNO H’K??=OEKJ d’=dKLPAN dAO NA?KII=Jd=PEKJO REO=JP à 
u H;DfEH9;H B;I :?C;DI?EDI U:K97J?L;I, 9KBJKH;BB;I ;J IE9?7B;I :; BkU:K97J?ED FhOI?GK; ;J :K IFEHJ v (Cf. 1EPA 'JPANJAP 
dA H’3,#1!-, dK?. u +',#.1 z MQ’AOP-?A MQA ?’AOP ? v, EF.9?J.). z 'H B=QP AJ?KNA =OOK?EAN à ?A dANJEAN HA !KIEPe 
EJPANCKQRANJAIAJP=H LKQN H’edQ?=PEKJ LDUOEMQA AP HA OLKNP (!'%#.1) (Cf. LKQN OAO OP=PQPO EJEPE=QT : !KJBeNAJ?A 
CeJeN=HA dA H’3,#1!-, 0eOKHQPEKJ 2-!/1/5.4/3, 1P=PQPO dQ !KIEPe EJPANCKQRANJAIAJP=H LKQN H'edQ?=PEKJ 
LDUOEMQA AP HA OLKNP 9!'%#.1: v, 1978 ; AP IKdEBEeO : !KJBeNAJ?A CeJeN=HA dA H’3,#1!-, 0eOKHQPEKJ 36 !/35, 
u 0eREOEKJ dAO 1P=PQPO dQ !KIEPe EJPANCKQRANJAIAJP=H LKQN H’edQ?=PEKJ LDUOEMQA AP HA OLKNP 9!'%#.1: v, 10 
JKRAIbNA 2011). 
2346 3,#1!-, 4fIA !KJBeNAJ?A EJPANJ=PEKJ=HA dAO IEJEOPNAO AP D=QPO BKJ?PEKJJ=ENAO NAOLKJO=bHAO dA H’edQ?=PEKJ 
LDUOEMQA AP dQ OLKNP (+',#.1 '4), APDfJAO, 6-8 de?AIbNA 2004. 
2347 4. LKQN HA LNKFAP BEJ=H dA ?A PATPA : 3,#1!-, 2NKEOEfIA NeQJEKJ EJPANCKQRANJAIAJP=HA OQN H’=R=JP-LNKFAP dA 
?KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, u .NKFAP BEJ=H v, 10 - 14 F=JREAN 2005, dK?. 
#"/2005/!-,4-"-. 0AR. 2. 
2348 1QEPA à O= N=PEBE?=PEKJ, =??ALP=PEKJ, =LLNKb=PEKJ KQ =dDeOEKJ L=N QJ IEJEIQI dA 30 (2NAJPA) ÉP=PO =Q 31 
de?AIbNA 2006, ?KJdEPEKJ LKOeA L=N HAO OPELQH=PEKJO =deMQ=PAO dA ?A PATPA (Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA 
dKL=CA d=JO HA OLKNP, =NP. 37 u #JPNeA AJ RECQAQN v, LP. 1).  
2349 $. *A227, u *AO FAQT KHUILEMQAO AP HA dNKEP EJPANJ=PEKJ=H : NAJdAV-RKQO I=JMQe KQ NAJ?KJPNA dQ PNKEOEfIA 
PULA v, EF.9?J., L. 14. z #J ABBAP, EH eP=EP =QL=N=R=JP LHQO FQdE?EAQT dA PN=EPAN d’u 7KJEHUgKB7J?ED v KQ u J;9hD?GK; 
F7H B7GK;BB; :;I F;HIEDD;I 7g?II7DJ R J?JH; F;HIEDD;B EK R J?JH; :; H;FHUI;DJ7DJ, 7:EFJ;DJ KD ;DI;C8B; :; 
HVgB;I HUg?II7DJ KD; IJHK9JKH;, KD ;DI;C8B; EK KD gHEKF; :UJ;HC?DU :7DI B;IGK;BB;I ;BB;I IEDJ ?D:?H;9J;C;DJ 
?CFB?GKU;I v ($. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 444. z 4. AJ ?A MQE 
?KJ?ANJA OLe?EBEMQAIAJP H= I=PEfNA OLKNPERA : ). 4'#5#%, u *A dNKEP dQ OLKNP, QJA B=O?EJ=PEKJ v, EF.9?J., L. 4) . -
'H ?KJREAJP dA H= deBEJEN u 9ECC; B7 9EDjED9J?ED :; Bk7KJEFHE:K9J?ED ;J :; Bk7KJE9EDJH[B; :; HVgB;I GK? 9ED9;HD;DJ 
:k78EH: 9;KN GK? O 7:hVH;DJ v ((.-*. !&A..#*#2, u *’=QPKJKIEA dQ OLKNP AJ #QNKLA v, EF.9?J., L. 52 ; OA NeBeN=JP 
HQE-IgIA à $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 444).   
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A - L( 9:8uc:u8, .25)(2, d, 2( C54v,4:054 04:,84(:054(2, c54:8, 2, d56(., d(49 2, 9658: 
 

3JA LNeOAJP=PEKJ CeJeN=HA dA H= !'"1 (1) LANIAPPN= d’EJPNKdQENA HAO dEOLKOEPEKJO 

OLe?EBEMQAO dA ?A PATPA AJC=CA=JP OAO ÉP=PO L=NPEAO (2) dA B=dKJ LHQO KQ IKEJO ?KJPN=ECJ=JPA 

dKJP HA NAOLA?P AOP =OOQNe L=N OKJ u (Hg7D; IEKL;H7?D v dA H= !KJRAJPEKJ2350, à O=RKEN H= 

!KJBeNAJ?A dAO L=NPEAO à H= !KJRAJPEKJ. 

1 - P8B9,4:(:054 .B4B8(2, d, 2( C54v,4:054 
    
357. "ebQP=JP L=N QJ LNe=IbQHA ?KJOeMQAJP PN=EP=JP dA O= u H7?IED :kWJH; v KQ dAO IKPEBO 

=U=JP ?KJdQEP H’3,#1!- à EJPANRAJEN AJ KBBN=JP QJA NeLKJOA EJPANJ=PEKJ=HA à H= MQAOPEKJ dQ 

PN=EPAIAJP dQ dKL=CA2351, HA PN=EPe AJ MQAOPEKJ OA dEREOA AJ OALP (7) L=NPEAO ?KILNAJ=JP MQ=N=JPA-

PNKEO (43) =NPE?HAO.  

 
*AO OPELQH=PEKJO EOOQAO dA ?A PATPA OA PNKQRAJP =EJOE NeQJEAO OKQO HAO b=JJEfNAO OQER=JPAO 

PN=EP=JP =QOOE bEAJ : dA H= LKNPeA dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA 

OLKNP2352 ; dA H= ?KKLeN=PEKJ EJPANJ=PEKJ=HA2353 AP HQPPA =JPEdKL=CA =Q JERA=Q eP=PEMQA2354 ; dA 

H’edQ?=PEKJ, BKNI=PEKJ2355 AP NA?DAN?DA2356 =JPEdKL=CA ; dQ OQERE dAO dEOLKOEPEKJO 

?KJRAJPEKJJAHHAO2357. ,=PQNAHHAIAJP, HAO dEOLKOEPEKJO BEJ=HAO2358 KJP LNEJ?EL=HAIAJP PN=EP =QT 

?KJdEPEKJO dA N=PEBE?=PEKJ AP deJKJ?E=PEKJ dQ PN=EPe AJ ?=QOA. 

  
358. *= !'"1 ?KILNAJd AJ KQPNA dAO =JJATAO NAH=PERAO à H= *EOPA dAO LNKdQEPO EJPANdEPO L=N 

H’A+A2359 =EJOE MQ’=Q OP=Jd=Nd EJPANJ=PEKJ=H OQN HAO A322360.  

 

                                                
2350 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 28 u !KJBeNAJ?A dAO .=NPEAO v, LP. 1. 
2351 Cf. LKQN QJ =LANdQ dAO u H7?IEDI :kWJH; v dA H= !KJRAJPEKJ : .. +A00'-22-**-7", u (!KILNAJdNA 
H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, EF.9?J., LL. 1-2. - 4. eC=HAIAJP : (.-!. *A.-3 *#, 
u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., Jq 480-605 ; KQ 1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA 
AP H'=dKLPEKJ dA H= !KJRAJPEKJ 3,#1!- v, EF.9?J., L. 1639. 
2352 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, .=NPEA ' u .KNPeA v, =NP. 1AN à 6. 
2353 Cf. "8?:., .=NPEA ''' u !KKLeN=PEKJ EJPANJ=PEKJ=HA v, =NP.13 à 18. 
2354 Cf. "8?:., .=NPEA '' u *QPPA =JPEdKL=CA à H’e?DAHHA J=PEKJ=HA v, =NP.7 à 12. 
2355 Cf. "8?:., .=NPEA '4 u ÉdQ?=PEKJ AP BKNI=PEKJ v, =NP. 19 à 23. 
2356 Cf. "8?:., .=NPEA 4 u 0A?DAN?DA v, =NP. 24 à 27. 
2357 Cf. "8?:., .=NPEA 4' u 1QERE dA H= !KJRAJPEKJ v, =NP. 28 à 34. 
2358 Cf. "8?:., .=NPEA 4'' u "EOLKOEPEKJO BEJ=HAO v, =NP. 35 à 43. 
2359 Cf. "8?:., AJJATA ' u *EOPA dAO EJPANdE?PEKJO z 1P=Jd=Nd EJPANJ=PEKJ=H v. 
2360 Cf. "8?:., AJJATA '' u 1P=Jd=Nd LKQN H’=QPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO v. 
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3J PNELHA =LLAJdE?A eP=JP AJBEJ NALNKdQEP à PEPNA EJBKNI=PEB. 'H = PN=EP =QOOE bEAJ =Q 

!+A2361 MQ’=QT OP=Jd=NdO EJPANJ=PEKJ=QT dA ?KJPNmHA2362 AP LKQN HAO H=bKN=PKENAO2363.  

 
359. *A OEPA 'JPANJAP dA H’3,#1!- LNKLKOA à H= OQEPA dA H= NALNKdQ?PEKJ dQ PATPA EJPeCN=H dA 

H= !KJRAJPEKJ, dERANOAO EJBKNI=PEKJO LN=PEMQAO CeJeN=HAIAJP ?KILHeIAJP=ENAO, I=EO dKJP 

?ANP=EJAO JA BKJP MQ’AJ NALNAJdNA HAO dEOLKOEPEKJO d=JO QJ OKQ?E dA ?H=NEBE?=PEKJ KQ d’KNdNA 

LN=PEMQA2364.  

 
#HHAO OKJP =R=JP PKQP NAH=PERAO à OKJ AJPNeA AJ RECQAQN2365 =EJOE MQ’à OKJ deLKOEP=ENA 

MQ’AOP H’3,#1!-2366 ; =QT PATPAO B=EO=JP BKE2367 eP=bHEO AJ H=JCQA =JCH=EOA, =N=bA, ?DEJKEOA, 

AOL=CJKHA, BN=Jd=EOA AP NQOOA ; à OAO d=PAO AP JQIeNKO d’AJNACEOPNAIAJP =QLNfO dA H’-,3, OKEP 

HAO 6 AP 15 I=NO 2007 OKQO ?ANPEBE?=P Jq550482368 ; I=EO AJ?KNA =QT ÉP=PO L=NPEAO, B=EO=JP H’KbFAPO 

dA dAQT (2) HEOPAO =?PQ=HEOeAO NeCQHEfNAIAJP HAO LNeOAJP=JP L=N KNdNA ?DNKJKHKCEMQA KQ 

=HLD=bePEMQA d’=dDeOEKJ2369.  

 
360. #OP AJOQEPA NAH=Pe HA ?KJPAJQ dAO de?H=N=PEKJO AP NeOANRAO BKNIQHeAO L=N ?ANP=EJO ÉP=PO 

L=NPEAO PAHO MQA H’ANCAJPEJA, HA "=JAI=NG, HAO ÉP=PO-3JEO d’AIeNEMQA, =EJOE MQA H= ,KQRAHHA-

8eH=JdA2370.  

 
1A PNKQRA AJ KQPNA LNe?EOeA H’=LLHE?=PEKJ PANNEPKNE=HA dA H= !KJRAJPEKJ O’=CEOO=JP dQ KQ 

dAO PANNEPKENAO deLAJd=JP dA dERANO ÉP=PO L=NPEAO2371. *= !DEJA, HAO .=UO- =O AP HA 0KU=QIA-3JE 

dA %N=JdA  NAP=CJA AP d''NH=JdA dQ ,KNd2372 KJP =EJOE de?H=Ne u 7IIKH;9N: B;I H;B7J?EDI 

?DJ;HD7J?ED7B;I v dA dEBBeNAJPAO NeCEKJO =dIEJEOPN=PERAO KQ =OOEIEHeAO =QTMQAHHAO H= !KJRAJPEKJ 

R= O’=LLHEMQAN2373. 

                                                
2361 Cf. "8?:., ALLAJdE?A 1 u !KdA IKJdE=H =JPEdKL=CA v. 
2362 Cf. "8?:., ALLAJdE?A 3 u 1P=Jd=NdO EJPANJ=PEKJ=QT dA ?KJPNmHA v. 
2363 Cf. "8?:., ALLAJdE?A 2 u 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO H=bKN=PKENAO v. 
2364 Cf. 1EPA 'JPANJAP dA H’3,#1!-, dK?. u !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP. .=NEO, 19 
K?PKbNA 2005 v, ?KJOQHP=PEKJ AJ FQEHHAP 2017. 
2365 Cf. "8?:., 'JPEPQHe u #JPNeA AJ RECQAQN v. 
2366 Cf. "8?:., 'JPEPQHe u "eLKOEP=ENA v. 
2367 Cf. "8?:., 'JPEPQHe u 2ATPAO B=EO=JP BKE v. 
2368 Cf. "8?:., 'JPEPQHe u #JNACEOPNAIAJP =QLNfO dA H'-,3 v. 
2369 Cf. "8?:., 'JPEPQHe u #P=PO L=NPEAO v. 
2370 Cf. "8?:., 'JPEPQHe u "e?H=N=PEKJO AP NeOANRAO v, EJdEMQ=JP L=N ATAILHA O’=CEOO=JP dQ "=JAI=NG MQA u 9F:KIGK'R 
:U9?I?ED KBJUH?;KH;, B7 CEDL;DJ?ED D; I'7FFB?GK;H7 F7I 7KN YB;I FUHEU ;J 7K  HE;DB7D: v. 
2371 Cf. "8?:., 'JPEPQHe u ALLHE?=PEKJ PANNEPKNE=HA v. 
2372 Cf. "8?:. 
2373 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 42 u 2ATPAO B=EO=JP BKE v, LP. 1. - 1’=CEOO=JP 
dAO PANNEPKENAO ?KJ?ANJeO (Cf. 1EPA 'JPANJAP dA H’3,#1!-, dK?. u !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO 
HA OLKNP. .=NEO, 19 K?PKbNA 2005 v, EF.9?J., 'JPEPQHe u ALLHE?=PEKJ PANNEPKNE=HA v), H= !DEJA (Ne?ALPEKJ dA H= JKPEBE?=PEKJ 
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361. 'H R= AJBEJ gPNA MQAOPEKJ dAO IKd=HEPeO dA OQERE dA ?A dANJEAN PATPA, HAO dK?QIAJPO 

LNeL=N=PKENAO, N=LLKNPO BEJ=HO AP NeOKHQPEKJO =dKLPeO =Q ?KQNO dAO MQ=PNA (4) !KJBeNAJ?AO dAO 

L=NPEAO à H= !KJRAJPEKJ ?KJPNA HA dKL=CA d=JO HA OLKNP eP=JP =??AOOEbHAO OQN OQLLKNP 

EJBKNI=PEMQA2374. 

 
'H OAN= AJ L=NPE?QHEAN MQAOPEKJ dQ OQERE dQ NAOLA?P dAO dEOLKOEPEKJO OLe?EBEMQAO dA H= !'"1 

AJC=CA=JP dA I=JEfNA LHQO KQ IKEJO ?KJPN=ECJ=JPA OAO ÉP=PO L=NPEAO. 

2 - L,9 d096590:0549 96Bc0-07u,9 d, 2( C54v,4:054 ,4.(.,(4: 9,9 É:(:9 6(8:0,9 
  
362. *AO IAOQNAO MQA ?D=MQA ÉP=P L=NPEA u Ik;Dg7g; R 7:EFJ;H v AJ RANPQ dA H= !KJRAJPEKJ2375 

RKJP AJBEJ ?KILNAJdNA dAO dEOLKOEPEKJO PN=dEPEKJJAHHAO NAH=PERAO à H= HQPPA ?KJPNA HA dKL=CA 

?KJPAJQAO =Q OAEJ dA H’AJOAIbHA dAO PATPAO EJPANJ=PEKJ=QT dA dNKEP LNERe KQ LQbHE?, ?KIIA =Q 

OAEJ dAO dEOLKOEPEKJO J=PEKJ=HAO edE?PeO AJ ?APPA I=PEfNA.  

 
*AO MQAHMQAO HECJAO dENA?PNE?AO MQE OANKJP bNEfRAIAJP LNeOAJPeAO CQEdANKJP HAQNO 

EJPANRAJPEKJO d=JO ?ANP=EJO dKI=EJAO FQCeO AP deFà ?KILNEO L=N ?AO dANJEANO ?KIIA Je?AOO=ENAO 

AJ RQA dA H’eN=dE?=PEKJ dQ dKL=CA. 

 
363. *AO dKI=EJAO ?KJ?ANJeO LAQRAJP gPNA ?H=OOeO AJ OET (6) ?=PeCKNEAO. #HHAO RKJP =EJOE 

?KJ?ANJAN H= dEOLKJEbEHEPe dAO LNKdQEPO dKL=JPO, HAO ?KJPNmHAO =JPEdKL=CA, HA LANOKJJAH 

d’AJ?=dNAIAJP dAO OLKNPEBO, HAO ?KILHeIAJPO =HEIAJP=ENAO, H’edQ?=PEKJ AP H= BKNI=PEKJ, AP AJBEJ, 

H= NA?DAN?DA =JPEdKL=CA2376.  

 
#J ?AO I=PEfNAO, HAO ÉP=PO L=NPEAO à H= !KJRAJPEKJ OKJP =HKNO ?KJPN=EJPO d’=dKLPAN QJA 

HECJA dA ?KJdQEPA AP dKERAJP, =R=JP PKQP, HEIEPAN H’KBBNA dA LNKdQEPO dKL=JPO d=JO HA OLKNP AJ 

                                                
AJ d=PA dQ 9 K?PKbNA 2006) = L=N ATAILHA ePAJdQ H’=LLHE?=PEKJ dA H= !KJRAJPEKJ =QT NeCEKJO =dIEJEOPN=PERAO 
OLe?E=HAO dA &KJC )KJC AP dA +=?=K. 
2374 Cf. 1EPA 'JPANJAP dA H’3,#1!-, dK?. u !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP. .=NEO, 19 
K?PKbNA 2005 v, EF.9?J., 'JPEPQHe u 1QERE v : KBBN=JP AJ?KNA H= LKOOEbEHEPe dA REOEKJJAN HA NfCHAIAJP EJPeNEAQN dA H= 
!KJBeNAJ?A dAO L=NPEAO =EJOE MQA HA +=JQAH dQ $KJdO LKQN H’eHEIEJ=PEKJ dQ dKL=CA d=JO HA OLKNP. 
2375 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 5 u +AOQNAO LANIAPP=JP d’=PPAEJdNA HAO 
KbFA?PEBO dA H= !KJRAJPEKJ v. 
2376 Cf. 1EPA 'JPANJAP dA H’3,#1!-, dK?. u !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, EF.9?J. z 
Cf. eC=HAIAJP : .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA 
OLKNP v, EF.9?J., LL. 4-8. 
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NeLNEI=JP HAQN PN=BE? AP B=?EHEPAN ?KIIA =LLQUAN H= IEOA AJ yQRNA dA ?KJPNmHAO AP LNKCN=IIAO 

J=PEKJ=QT dA PAOPO =JPEdKL=CA2377.  

 
364. !AQT-?E BANKJP eC=HAIAJP LNAOOEKJ OQN HAO OLKNPEBO AP HAQN AJPKQN=CA AJ OQLLNEI=JP PKQPA 

=EdA BEJ=J?EfNA KQ I=PeNEAHHA à ?AQT d’AJPNA AQT MQE =QN=EAJP AJBNAEJP HAO PATPAO =JPEdKL=CA2378.  

*AQN KBBE?A dARN= AJ?KNA OA LKNPAN OQN HAO MQAOPEKJO LNKLNAO à H’edQ?=PEKJ, BKNI=PEKJ AP 

NA?DAN?DA =JPEdKL=CA. -bHEC=PEKJ HAQN AOP B=EPA OQN ?AO LKEJPO d’AJ?KQN=CAN AJ LNEKNEPe HA 

deRAHKLLAIAJP dA LNKCN=IIAO d’edQ?=PEKJ =JPEdKL=CA dENECeO RANO HAO OLKNPEBO2379.  

 
365. !AO IgIAO ÉP=PO RKJP =QOOE LNKIKQRKEN H= NA?DAN?DA =JPEdKL=CA AJ RQA dA dePA?PAN HAO 

JKQRAHHAO IePDKdAO dKL=JPAO =EJOE MQA dA LNeRAJEN HAO =PPAEJPAO LKOOEbHAO dQ dKL=CA à H= O=JPe 

LDUOEMQA AP IAJP=HA dAO OLKNPEBO2380.  

 
'HO OANKJP AJBEJ AJ?KQN=CeO à AJ?=dNAN H’=?PEREPe dAO LNKdQ?PAQNO AP dEOPNEbQPAQNO dA 

OQLLHeIAJPO JQPNEPEKJJAHO à eP=bHEN dAO u 8EDD;I FH7J?GK;I v2381 KQ u iFH7J?GK;I EFJ?C7B;Ij 

FEKH BkUJ?GK;J7g;, B7 9ECC;H9?7B?I7J?ED ;J B7 :?IJH?8KJ?ED :;I FHE:K?JI GK? FEKHH7?;DJ 9EDJ;D?H 

:;I IK8IJ7D9;I ?DJ;H:?J;I v2382. 

 
366. "A ?A PN=EPAIAJP OQ??EJ?P dAO dEOLKOEPEKJO OLe?EBEMQAO dA H= !'"1 AJC=CA=JP HAO ÉP=PO 

L=NPEAO BQNAJP KIEOAO à dAOOAEJ ?AHHAO MQE AJ ?KJOPEPQAJP HAO =LLKNPO LNEJ?EL=QT, HAQN EILKNP=J?A 

I=FAQNA dAI=Jd=JP QJ PN=EPAIAJP OeL=Ne. 

B - A6658:9 6804c06(ux d, 2( C54v,4:054 
 
367. *= !'"1 REAJP LNe?EOeIAJP NA?KJJ=iPNA H= BKN?A ?KJPN=ECJ=JPA dQ !+A ?KIIA dAO 

dEOLKOEPEKJO dA H= *EOPA dAO EJPANdE?PEKJO AP dQ 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO A32, dA I=JEfNA 

EILHE?EPA (1) d=JO HA LNAIEAN ?=O, AP ATLHE?EPA (2) d=JO HA OA?KJd. 

1 - L( 8,c544(099(4c, 03620c0:, d, 2( -58c, c54:8(0.4(4:, du CMA 
 
368. *’u h7HCED?I7J?ED FHEgH;II?L; :;I DEHC;I (w) 7DJ?:EF7g; :7DI B; IFEHJ v RKQHQA L=N 

                                                
2377 Cf. "8?:., =NP. 8 u *EIEP=PEKJ dA H= dEOLKJEbEHEPe AP dA H’QPEHEO=PEKJ d=JO HA OLKNP dA OQbOP=J?AO AP dA IePDKdAO 
EJPANdEPAO v. 
2378 Cf. "8?:., =NP. 9 u +AOQNAO à H’AJ?KJPNA dQ LANOKJJAH d’AJ?=dNAIAJP dAO OLKNPEBO v. 
2379 Cf. "8?:., .=NPEA '4 u ÉdQ?=PEKJ AP BKNI=PEKJ v, =NP. 19 à 23. 
2380 Cf. "8?:., .=NPEA 4 u 0A?DAN?DA v, =NP. 24 à 27. 
2381 Cf. "8?:., =NP. 10 u !KILHeIAJPO =HEIAJP=ENAO v. 
2382 Cf. 1EPA 'JPANJAP dA H’3,#1!-, dK?. u !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, EF.9?J. 
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H= !KJRAJPEKJ2383, Je?AOOEP=JP =R=JP PKQP QJA u 9EEFUH7J?ED R BkU9h;BB; D7J?ED7B; v, LQEO u 

CED:?7B; v, QJA BKEO H= LNAIEfNA =?PEReA2384. 

!’AOP =EJOE MQ’=BEJ d’=bKQPEN à QJA PAHHA ?KKLeN=PEKJ, H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA 

HA dKL=CA d=JO HA OLKNP eP=EP LNEJ?EL=HAIAJP dAOPEJeA u R 7IIKH;H Bk;ff?979?JU v dQ !+A2385 dKJP 

AHHA =HH=EP u 9ED9HVJ;C;DJ (w) F;HC;JJH; Bk?DJUgH7J?ED (w) :7DI B; :HE?J :;I QJ7JI GK? BkEDJ 

H7J?f?U; v2386.  

 
369. 1KJ KbFA?PEB LNEJ?EL=H KQ LNEKNEP=ENA, OE ?A J’AOP u I7 H7?IED :kWJH; v, ?KJOEOP=EP =HKNO à 

u 9EDfUH;H L7B;KH jKH?:?GK; 7K CE:; CED:?7B 7DJ?:EF7g; v à HAQN eC=Nd2387. u 9#:D H7?IED :; 

IED IJ7JKJ jKH?:?GK; ;J :; 9;BK? :; BkA&A, IEKI BkUg?:; :; B7GK;BB; ?B 7 UJU UB78EHU v, HAO ÉP=PO 

JA LKQR=EAJP AJ ABBAP u WJH; :?H;9J;C;DJ F7HJ?;I 7K CE:; v AP L=N ?KJOeMQAJP u B?UI 

jKH?:?GK;C;DJ F7H v ?A PATPA NAHAR=JP dQ u :HE?J FH?LU ;J :K :HE?J :;I 9EDJH7JI v eI=J=JP d’QJA 

u fED:7J?ED :; :HE?J FH?LU v2388.  

 
*A OEILHA AJC=CAIAJP u CEH7B v dAO ÉP=PO à NAOLA?PAN HA !+A2389 ?KIIA HA 

u f?D7D9;C;DJ F7HJ?;B v dA H’A+A L=N ?AO dANJEANO2390 J’=U=JP L=O ePe FQCe OQBBEO=JP, QJ PATPA 

EJPANCKQRANJAIAJP=H eP=EP dKJ? Je?AOO=ENA AJ RQA dA u 9HU;H :;I E8B?g7J?EDI 9EDJH7?gD7DJ;I v à 

HAQN AJdNKEP2391.  

 
370. *= !'"1 LNKLKO=EP dA ?A B=EP u KD; JH7:K9J?ED h :7DI B; :HE?J FEI?J?f :;I JH7?JUI h :; B7 

IEfJ B7M GK; :;C;KH; B; CE:; 7DJ?:EF7g; v2392. #HHA ?KNNAOLKJd=EP à u Bk79J; jKH?:?GK; :; 

                                                
2383 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, .Ne=IbQHA. z *’u h7HCED?I7J?ED v NAJRKU=JP 
=Q u H7FFHE9h;C;DJ :;I IOIJVC;I D7J?ED7KN 7KJEKH :; FH?D9?F;I 9ECCKDI IKFH7D7J?ED7KN v. 3J PAH u FHE9;IIKI v 
R= ?KJOEOPAN à u HU?DJHE:K?J KD; h?UH7H9h?;, C7?I KD; h?UH7H9h?; IEKFB; GK? FHUI;HL; :;I C7Hg;I D7J?ED7B;I (w) 
9AP: IKFFEI; :;I FH?D9?F;I gUDUH7KN 9ECCKDI, C7?I FHUI;HL; :;I :?ffUH;D9;I :7DI B7 f7TED :EDJ 9h7GK; QJ7J L7 
7FFB?GK;H 9;I FH?D9?F;I 7K D?L;7K D7J?ED7B v (+. "#*+A1-+A027, u *= dEIAJOEKJ OK?E=HA dA H= IKJdE=HEO=PEKJ 
AP HAO PN=JOBKNI=PEKJO dQ ?D=IL FQNEdEMQA v, EJ CEDfUH;D9; FK8B?GK;, "DIJ?JKJ ?DJ;HD7J?ED7B :kUJK:;I IE9?7B;I 
("',-), %AJfRA, JKRAIbNA 2006, .QbHE?=PEKJO dA H''JOPEPQP EJPANJ=PEKJ=H d'ePQdAO OK?E=HAO, 1fNA ed., 2007, L. 5). 
2384 "8?:. 
2385 Cf. 1EPA 'JPANJAP dA H’3,#1!-, dK?. u !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, 
?KJOQHP=PEKJ AJ OALPAIbNA 2014. 
2386 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 432. 
2387 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 686. 
2388 .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, 
EF.9?J., L. 3. 
2389 "8?:. 
2390 !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., L. 169. 
2391 .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, 
EF.9?J., L. 3. 
2392 !. 0-3'**#0, u AREO dA dNKEP OQN H= ?KJBKNIEPe dA H’=NPE?HA 10.2 dQ !KdA IKJdE=H =JPEdKL=CA =RA? HAO 
LNEJ?ELAO BKJd=IAJP=QT dQ dNKEP J=PEKJ=H OQEOOA v, EF.9?J., L. 16.  
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H;9EDD7?II7D9; ?DJ;HUJ7J?GK; :; BkAg;D9;, EK FBKI FHU9?IUC;DJ 9à H’: 79J; :; H;9EDD7?II7D9; 

jKH?:?GK; :; B7 BUg?J?C?JU :; IED 79J?ED ;J :; I;I E8j;9J?fI, 7?DI? GK; :;I CEO;DI :EDJ ;BB; Ik;IJ 

:EJU; FEKH 7JJ;?D:H; 9;KN-9? v2393. 

 
!APPA =BBENI=PEKJ OA ReNEBEA =Q NAC=Nd dAO =NPE?HAO 3 à 5 dA H= !KJRAJPEKJ, MQE ?KJOPEPQAJP 

O=JO ?KJPAOPA HAO OPELQH=PEKJO HAO LHQO EILKNP=JPAO dA ?A PATPA, FQOPEBE=JP à AHHAO OAQHAO OKJ 

=dKLPEKJ. x ?A PEPNA, HAO ÉP=PO L=NPEAO O’AJC=CAJP deOKNI=EO à u 7:EFJ;H :;I C;IKH;I 7FFHEFH?U;I 

7KN D?L;7KN D7J?ED7B ;J ?DJ;HD7J?ED7B GK? IE?;DJ 9EDfEHC;I 7KN FH?D9?F;I UDED9UI :7DI B; 

CE:; v2394.  

 
371. *A NAOLA?P dA ?APPA HECJA dA ?KJdQEPA dKEP LANIAPPNA u :; 9EEH:EDD;H B7 C?I; ;D gKLH; 

:; B7 BKJJ; 9EDJH; B; :EF7g; v à ?AO IgIAO JERA=QT, u B;I FH?D9?F;I UDED9UI :7DI B; CE:;, 

9OANR=JP =HKNO: :; 87I; 7KN C;IKH;I v OQOREOeAO2395 MQE OANKJP LNEOAO OKQO BKNIA dA u BE?I, (w) 

HVgB;C;DJI, (w) FEB?J?GK;I EK (w) FH7J?GK;I 7:C?D?IJH7J?L;I v2396.  

 
"’=EHHAQNO, u 9H:7 :UI?gD7J?ED :; BkAg;D9; 9ECC; EHg7D?I7J?ED 9EDIKBJ7J?L; ;J B7 

H;FHE:K9J?ED :K CE:; ;D ADD;N; 7K J;NJ; Eff?9?;B :; B7 CEDL;DJ?ED (7FF;D:?9; ") D; IEDJ, :; 9; 

FE?DJ :; LK; 9L=O: 7DE:?DI v2397.  

 
372. !ALAJd=JP, dAO dKQPAO OQbOEOPAJP MQ=JP à H= LKNPeA ABBA?PERA dA ?AO NeBeNAJ?AO =Q !+A 

d=JO HA ?=dNA dA H= !KJRAJPEKJ, d’=QP=JP LHQO MQA ?AHHA-?E N=FKQPA EIIedE=PAIAJP =LNfO =RKEN 

N=LLAHe HA Je?AOO=ENA NAOLA?P dAO u LNEJ?ELAO v AJ de?KQH=JP, MQA u 9H:; J;NJ; :K CE:; ;J B7 

L;HI?ED B7 FBKI HU9;DJ; :;I 7FF;D:?9;I 2 ;J 3 IEDJ H;FHE:K?JI R J?JH; :k?DfEHC7J?ED ;J D; fEDJ F7I 

F7HJ?; ?DJUgH7DJ; :; B7 FHUI;DJ; CEDL;DJ?ED. %;I 7FF;D:?9;I, ;D J7DJ GK; J;BI, D; 9HU;DJ 7K9KD; 

E8B?g7J?ED 9EDJH7?gD7DJ; ;D :HE?J ?DJ;HD7J?ED7B FEKH B;I QJ7JI F7HJ?;I v2398.  

 
!KJPN=EJPO dA OA OKQIAPPNA à ?ANP=EJAO NfCHAO dA b=OA KQ HECJAO dENA?PNE?AO MQ=HEBEeAO dA 

u LNEJ?ELAO v, ?AJOeO =LL=N=iPNA à H= OAQHA HA?PQNA dQ !+A, HAO ÉP=PO L=NPEAO OA RKEAJP ?KJBENIAN 

                                                
2393 "8?:. 
2394 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= 
!KJRAJPEKJ v, =). 
2395 Cf. "8?:., =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= !KJRAJPEKJ v, LP. 1. 
2396 Cf. "8?:., =NP. 5 u +AOQNAO LANIAPP=JP d’=PPAEJdNA HAO KbFA?PEBO dA H= !KJRAJPEKJ v. 
2397 !. 0-3'**#0, u AREO dA dNKEP OQN H= ?KJBKNIEPe dA H’=NPE?HA 10.2 dQ !KdA IKJdE=H =JPEdKL=CA =RA? HAO 
LNEJ?ELAO BKJd=IAJP=QT dQ dNKEP J=PEKJ=H OQEOOA v, EF.9?J., L. 16.  
2398 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= !KJRAJPEKJ 
v, LP. 2. 



  241 

HA B=EP MQA HAO dEOLKOEPEKJO MQ’EH ?KJPEAJP dAIAQNAJP B=?QHP=PERAO à HAQN eC=Nd, ?=N OEILHAIAJP 

LNeOAJPeAO à H= OQEPA dA H= !KJRAJPEKJ à PEPNA dA NAJOAECJAIAJP. 

 
 #J eRKMQ=JP ?A B=EP, EH AOP OEILHAIAJP N=LLAHe MQA dEBBeNAJPO dACNeO d’EJPANLNeP=PEKJ OKJP 

LKOOEbHAO O’=CEOO=JP dQ JERA=Q dA NAOLA?P dQ !+A MQA H= !KJRAJPEKJ OAN=EP OQO?ALPEbHA 

d’EILKOAN2399. 

 
373. AQ dACNe HA LHQO eHARe, HAO ÉP=PO L=NPEAO OAN=EAJP PAJQO dA NAOLA?PAN H’AJOAIbHA dAO 

u :?IFEI?J?EDI :K CE:; 9MQE: IEDJ E8B?g7JE?H;I ;J :E?L;DJ WJH; IK?L?;I F7H 9h7GK; EHg7D?I7J?ED 

7DJ?:EF7g;, 9h7GK; IFEHJ?f EK 7KJH; F;HIEDD; v2400.  

 
!APPA OKHQPEKJ N=dE?=HA =QN=EP HA IeNEPA dA LNeRAJEN PKQPA EJ=LLHE?=bEHEPe dA B=EP AP 

JAQPN=HEO=PEKJ dQ dEOLKOEPEB JKNI=PEB IKJdE=H eNECe AJ RQA dA HQPPAN ?KJPNA HA dKL=CA.  

 
374. !KJOEdeNeAO ?KIIA eP=JP KbHEC=PKENAO LKQN ?AO N=EOKJO IgIAO, ?ANP=EJAO dEOLKOEPEKJO 

dQ !+A J’AJ OAN=EAJP L=O IKEJO OQO?ALPEbHAO d’=d=LP=PEKJO L=N HAO LKQRKENO eP=PEMQAO.  

 
#J ABBAP, u 9O:? 9;HJ7?D;I :?IFEI?J?EDI :K CE:; :E?L;DJ WJH; H;FH?I;I F7H 9h7GK; 

EHg7D?I7J?ED 7DJ?:EF7g; :7DI I;I FHEFH;I HVgB;I, :k7KJH;I :?IFEI?J?EDI :K CE:; I;HL;DJ :; 

FH?D9?F;I :?H;9J;KHI E8B?g7JE?H;I :EDD7DJ R 9h7GK; EHg7D?I7J?ED 7DJ?:EF7g; KD; 9;HJ7?D; 

IEKFB;II; :7DI B; B?8;BBU :; I;I HVgB;I EK :Uf?D?II;DJ :;I ;N?g;D9;I GK; B;I EHg7D?I7J?EDI 

7DJ?:EF7g; :E?L;DJ H;IF;9J;H I7DI 7LE?H R B;I H;FH;D:H; E8B?g7JE?H;C;DJ :7DI B;KHI FHEFH;I 

HVgB;I v2401.  

 
"EBBeNAJPO =NPE?HAO MQA HA !+A HEOPA dA B=dKJ ATLNfO dKERAJP dfO HKNO u WJH; ?DJUgHUI I7DI 

9h7Dg;C;DJ :; fED: :7DI B;I HVgB;I :; 9h7GK; EHg7D?I7J?ED 7DJ?:EF7g; v, HAO =QPNAO u H;IJ9=JP: 

E8B?g7JE?H;I 9QJEMQAIAJP: GK7DJ R B;KH fED: v2402, dAO =d=LP=PEKJO eP=JP =EJOE LANIEOAO 

?KJ?ANJ=JP HAO BKNIAO AP LNK?edQNAO à OQERNA. 

 
375. !’AOP à ?APPA PDfOA MQ’EH ?KJREAJP dA OA N=HHEAN, dAO =QPAQNO HQE =U=JP OAIbHA-P-EH deFà 

=??KNde HAQNO B=RAQNO2403. 2N=EP=JP dAO u 7HJ?9B;I ;II;DJ?;BI 9dQ !+A:, H;B7J?fI F7H ;N;CFB; R B7 

                                                
2399 Cf. AJ OAJO : +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 5 : EJdEMQ=JP =Q OQFAP dA 
H’=NPE?HA 3 dA H= !'"1 MQA u 9H:7 fEHCKB7J?ED ;IJ 7II;P IEKFB; FEKH 7KJEH?I;H :; DEC8H;KI;I ?DJ;HFHUJ7J?ED v. 
2400 Cf. !+A (2009), u 'JPNKdQ?PEKJ v. 
2401 Cf. !+A (2015), u 'JPNKdQ?PEKJ v. 
2402 Cf. "8?:., u !KIIAJP=ENA OKQO H’EJPNKdQ?PEKJ v. 
2403 x PKQP HA IKEJO, =Q RQ dA H’EJPANLNeP=PEKJ B=EPA dA HAQNO LNKLKO. 
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:Uf?D?J?ED :;I ?DfH79J?EDI, R B7 B?IJ; :;I ?DJ;H:?9J?EDI, EK ;D9EH; 7KN F;?D;I ;D9EKHK;I v, HAO 

PAJ=JPO dA ?A ?KQN=JP dK?PNEJ=H AJ =NNERAJP =EJOE à H= ?KJ?HQOEKJ MQA u IEDJ E8B?g7JE?H;I ;J :E?L;DJ 

WJH; H;IF;9JUI v JKJ OAQHAIAJP L=N u B;I EHg7D?I7J?EDI IFEHJ?L;I v, ?A MQE AOP ?H=OOEMQA, I=EO 

eC=HAIAJP L=N u B;I gEKL;HD;C;DJI v2404, ?A MQE H’AOP bA=Q?KQL IKEJO. #J ABBAP, ?AO dANJEANO JA 

OKJP JKNI=HAIAJP L=O HEeO L=N HA !KdA AJ P=JP MQA JKJ =dDeNAJPO LKPAJPEAHO.  

 
.KQN HAQN L=NP, HAO =QPNAO =NPE?HAO JA OKJP ?AJOeO gPNA à H’eC=Nd dAO IgIAO LNKP=CKJEOPAO 

u E8B?g7JE?H;I GK; :7DI B;KHI FH?D9?F;I B7?II9=JP: 9=EJOE: KD; C7Hg; :; C7DgKLH; :7DI B;KH 

C?I; ;D gKLH; v2405. 

 
376. #J NeOQIe, HAO ÉP=PO =U=JP N=PEBEe H= !'"1 JA dEOLKOAN=EAJP LHQO d=JO H= LNAIEfNA 

DULKPDfOA MQA dA I=NCAO dA I=JyQRNA BKNP NedQEPAO AJ I=PEfNA dA dKL=CA.  

 
*EbNAO dA LNeRKEN dAO IKd=HEPeO d’=LLHE?=PEKJ OLe?EBEMQAO dA ?ANP=EJO =NPE?HAO 

u OA?KJd=ENAO v dQ !+A, EHO J’AJ dAIAQNAN=EAJP L=O IKEJO HEeO L=N HAO dEOLKOEPEKJO LNEJ?EL=HAO 

dQ dK?QIAJP dA NeBeNAJ?A =JPEdKL=CA MQ’EHO dARN=EAJP =dKLPAN O=JO IKdEBE?=PEKJ AP B=ENA 

=LLHEMQAN O=JO =Q?QJA LKOOEbEHEPe d’EJPANLNeP=PEKJ2406. 

 
377. x QJ dACNe IKEJdNA AJOQEPA, H= IgIA !KJRAJPEKJ NAJdN=EP HA !+A u EFFEI78B; v =QT 

ÉP=PO L=NPEAO MQE JA O=QN=EAJP u ;D CU9EDD7YJH; B7 FEHJU; v2407.  

 
+gIA OE ?APPA OKHQPEKJ L=N=iP H= LHQO RN=EOAIbH=bHA FQNEdEMQAIAJP L=NH=JP, ?KIIAJP 

EJPANLNePAN HA PANIA u LKNPeA v =BEJ dA dePANIEJAN HA ?D=IL d’=LLHE?=PEKJ dQ !+A AP OKJ 

eRAJPQAH ?=N=?PfNA KbHEC=PKENA, AJ LNEJ?ELA L=NPEAH2408 ? 

  
378. .KQN HAO PAJ=JPO dA ?APPA PDfOA OA NeBeN=JP à H= deBEJEPEKJ QOQAHHA dA H= JKPEKJ 

d’KLLKO=bEHEPe, u DkUJ7DJ F7I :?H;9J;C;DJ E8B?gUI F7H 9; GK? B;KH ;IJ EFFEI78B; 9à O=RKEN HA 

!+A:, 9HAO ÉP=PO L=NPEAO: Dk;D I9AN=EAJP: F7I CE?DI J;DKI :k;D H;9EDD7YJH; ;J H;IF;9J;H 

                                                
2404 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 427. 
2405 "8?:., ?EP=JP L=N ATAILHA HA ?=O dAO u FHE9U:KH;I :k7K:?J?ED EK :; I7D9J?ED v.  
2406 &KNIEO bEAJ OoN HAO MQAOPEKJO dA LNKLKNPEKJJ=HEPe dAO O=J?PEKJO KQ LHQO CHKb=HAIAJP dA ?AHHAO =U=JP PN=EP =Q 
NAOLA?P dAO dNKEPO dA H’DKIIA L=N H= NeCHAIAJP=PEKJ IKJdE=HA =JPEdKL=CA. +=EO d=JO ?AO ?=O, ?A JA OKJP L=O HAO 
PATPAO IgIAO MQE OKJP AJ ?=QOA, JE HAQN EJPANLNeP=PEKJ, I=EO HAQNO IKd=HEPeO d’=LLHE?=PEKJ. ALLHEMQe dA H= I=JEfNA 
OKQD=EPeA L=N HA PATPA IKJdE=H dA NeBeNAJ?A, QJ =NPE?HA dQ !+A J’AJ OAN= L=O IKEJO L=OOEbHA dA ?AJOQNA OQN HA 
BKJdAIAJP d’QJ JKJ-NAOLA?P eRAJPQAH JKP=IIAJP dQ LNEJ?ELA dA LANOKJJ=HEPe dAO LAEJAO. 
2407 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 688. 
2408 #J ?A OAJO, OAQHAO ?ANP=EJAO dEOLKOEPEKJO dQ !+A OKJP =LLHE?=bHAO à H= BKEO OQN HA BKJd AP OQN H= BKNIA. 
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Bk;N?IJ;D9; CWC; ;J :k;D IK8?H B;I ;ff;JI v2409. #J ?A MQE JKQO ?KJ?ANJA, ?AH= JA JKQO =LLNAJd 

NEAJ dA LHQO.  

 
!AQT-?E LKQNOQERAJP Je=JIKEJO AJ LNKLKO=JP dERANO ATAILHAO PENeO dA H= !KJRAJPEKJ 

MQE REAJdN=EAJP =LLKNPAN H= deIKJOPN=PEKJ dQ ?=N=?PfNA KLLKO=bHA dQ !+A. 

  
'HO ?KJ?ANJAJP =QOOE bEAJ H’AJC=CAIAJP dAO ÉP=PO L=NPEAO dA OQLLNEIAN PKQPA =EdA 

BEJ=J?EfNA KQ I=PeNEAHHA =QT EJOPEPQPEKJO OLKNPERAO KQ =JPEdKL=CA JA NAOLA?P=JP L=O HA !KdA, dA 

B=?EHEPAN HA PN=R=EH dA ?AO IgIAO KNC=JEO=PEKJO d=JO H= IEOA dA ?KJPNmHAO =JPEdKL=CA ?KJBKNIAO 

=Q !KdA, KQ AJ?KNA dA u H;9EDD7YJH; CKJK;BB;C;DJ v HAO LNK?edQNAO, IePDKdAO dA CAOPEKJ dAO 

NeOQHP=PO AP O=J?PEKJO dAO KNC=JEO=PEKJO =JPEdKL=CA MQE OA OKQIAPPAJP =RA? OQ??fO =Q PATPA 

PN=JOJ=PEKJ=H =JPEdKL=CA2410.  

 
379. .KQN =QP=JP, HAO ÉP=PO L=NPEAO OKJP OEILHAIAJP =IAJeO à u 9C:7H:9AN: R Bk;IFH?JI B; CE:; 

CED:?7B 7DJ?:EF7g; 7:EFJU F7H BkAg;D9; CED:?7B; 7DJ?:EF7g; v2411, =HKNO MQA HAO dEOLKOEPEKJO 

LNKLNAO =QT deBEJEPEKJO dAO PANIAO =JPEdKL=CA LNKLKOeAO L=N H= !KJRAJPEKJ, PKQP AJ 

u Ik;DJ;D:9=JP: :7DI B; 9EDJ;NJ; :K CE:; CED:?7B 7DJ?:EF7g; v, dKERAJP u Bk;CFEHJ9AN: v, OE QJ 

u 9EDfB?J v =LL=N=iP AJPNA ?AHHAO-?E AP HAO deBEJEPEKJO EJ?HQAO d=JO HA !+A2412.  

 
"=JO ?AO ?KJdEPEKJO, H’KLLKO=bEHEPe dQ !+A OAN=EP =PPAEJPA, dfO HKNO MQA ?A PATPA LKQNN=EP 

gPNA ?KJPNAdEP L=N H= !KJRAJPEKJ, AP L=N ?KJOeMQAJP JKJ =LLHEMQe L=N OAO ÉP=PO L=NPEAO, HEeO L=N 

HAO OAQHAO dEOLKOEPEKJO MQ’AHHA NAJBANIA.  

 
380. 2KQPABKEO, ?APPA OKHQPEKJ L=N=iP FQdE?EAQOA LKQN HAO N=EOKJO eRKMQeAO IKFH7, QJ PATPA dA 

dNKEP LNERe deRAHKLLe L=N QJA LANOKJJA LNEReA JA LKQR=JP HEAN HAO LKQRKENO eP=PEMQAO AP AJ?KNA 

IKEJO ?KJPNAdENA HAO dEOLKOEPEKJO d’QJ PN=EPe EJPANJ=PEKJ=H, IgIA LNEJ?EL=HAIAJP EJOPEPQe =BEJ 

d’AJ =OOQNAN H’=LLHE?=PEKJ.  

 
'H O’=CEP d’QJ OEILHA N=LLAH dA NfCHAO FQNEdEMQAO ?H=OOEMQAO, =BEJ d’eREPAN PKQPA ?KJBQOEKJ 

d=JO H’AOLNEP dAO ÉP=PO L=NPEAO =EJOE MQA dAO HA?PAQNO LHQO KQ IKEJO =REOeO OQN H’KbFAP dA H= 

                                                
2409 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 688 (!EP=JP u -LLKO=bHA v ?D %. 
!-0,3 (dEN.), /E978KB7?H; jKH?:?GK;, /Q=dNECA, .=NEO, .3$, 2002, L. 608). 
2410 "8?:. : OA NeBeN=JP =QT =NP. 11 u +AOQNAO d’KNdNA BEJ=J?EAN v, ?) ; 12 u +AOQNAO REO=JP à B=?EHEPAN HAO ?KJPNmHAO 
=JPEdKL=CA v, =) ; AP 16 u !KKLeN=PEKJ EJPANJ=PEKJ=HA AJ I=PEfNA dA HQPPA =JPEdKL=CA v, C) dA H= !KJRAJPEKJ 
EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP. 
2411 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, .Ne=IbQHA. 
2412 "8?:., =NP. 2 u "eBEJEPEKJO v, =H. 1. 
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!KJRAJPEKJ, MQE J’AOP L=O ?AJOe NeOEdAN d=JO H= NA?KJJ=EOO=J?A dA H= BKN?A ?KJPN=ECJ=JPA dQ 

!+A, =HKNO MQ’EH PAJd, AJ Ne=HEPe, RANO ?A bQP. 

 
381. .=N ?KJOeMQAJP, EH OAIbHA KLLKNPQJ dA NARAJEN OQN H= MQAOPEKJ dA H’KLLKO=bEHEPe 

eRAJPQAHHA dQ !+A. .KQN HAO PAJ=JPO dA ?APPA dK?PNEJA, u 9d:7DI B7 C;IKH; E] B;I EHg7D?I7J?EDI 

7DJ?:EF7g; EDJ ;BB;I-CWC; JH7DIFEIU B; CE:; :7DI B;KH FHEFH; EH:H; jKH?:?GK;, B7 B;N IFEHJ?L7 

GK? ;D HUIKBJ; 9OAN=EP: 7?DI? EFFEI78B; 7KN QJ7JI F7HJ?;I R B7 CEDL;DJ?ED v2413.  

 
'HO AJ RKQH=EAJP LKQN LNAQRA H’=dKLPEKJ dQ LNKFAP dA HKE BN=Jd=EO NAH=PEB à H= HQPPA ?KJPNA 

HA dKL=CA d=JO HA OLKNP AP à H= O=JPe dAO OLKNPEBO2414 u :EDJ B7 FHE9U:KH; :k7:EFJ?ED 7 UJU 

9ED:K?J; F7H7BBVB;C;DJ R 9;BB; :; B7 CEDL;DJ?ED 7BEHI GKkED 7KH7?J FK Ik7JJ;D:H; (w) R 9; 

GKk;BB; BK? IK99V:; v2415, AP MQE LNeRKU=EP QJA JKQRAHHA NfCHA BKJd=IAJP=HA OAHKJ H=MQAHHA H= 

?KILePAJ?A dAO BedeN=PEKJO EJPANJ=PEKJ=HAO AJ I=PEfNA dA dKL=CA O’ePAJdN=EP d=JO HA BQPQN à PKQP 

PANNEPKENA J=PEKJ=H, d=JO H’DULKPDfOA Kn H= ?KILePEPEKJ ?KJOEdeNeA OAN=EP KNC=JEOeA à ?A IgIA 

JERA=Q2416. 

 
382. 'H JA O’=CEP, AJ H’K??QNNAJ?A, LHQO d’QJA OEILHA KLLKO=bEHEPe dAO LNEJ?ELAO =U=JP ePe 

deRAHKLLeO L=N H’A+A AJ edE?P=JP HA !KdA, I=EO bEAJ d’QJA KbHEC=PEKJ dA NAOLA?P dQ !+A L=N 

HAO ÉP=PO L=NPEAO à H= !KJRAJPEKJ MQE dARNKJP deOKNI=EO H’=LLHEMQAN O=JO ?KJdEPEKJO.  

 
2KQP BKJ?PEKJJA ?KIIA OE HA !+A eP=EP H’eMQER=HAJP d’QJA dENA?PERA ?KIIQJ=QP=ENA 

JKJ PN=JOLKOeA =LNfO H’ATLEN=PEKJ dAO deH=EO LNeRQO à ?AP ABBAP2417, =dKLPeA L=N QJA AJPEPe 

EJPANJ=PEKJ=HA JKJ L=O dA dNKEP LQbHE? I=EO LNERe, H’A+A, MQE deLAJdN=EP d’QJA KNC=JEO=PEKJ 

EJPANJ=PEKJ=HA, H’3,#1!-. 

  
383. "eLKQNRQ d’ABBAP dENA?P2418, EH J’AJ OAN=EP L=O IKEJO, L=N NeBeNAJ?A à H= FQNEOLNQdAJ?A 

BN=Jd=EOA, AJ OKJ AJPEAN ?KJPN=ECJ=JP, QJA u E8B?g7J?ED :; H;IF;9J 78IEBK v eP=JP dA B=EP 

eNECeA2419. 

                                                
2413 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 688. 
2414 Cf. .NKFAP dA HKE A,, Jq 2100, FHU9. 
2415 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 688. 
2416 "8?:. 
2417 Cf. OQN ?A LKEJP :  ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 75. - #P LKQN O= L=NP, bEAJ 
OoN JKJ PN=JOLKO=bHA dfO HKNO MQA ?A PATPA eI=JA d’QJA BKJd=PEKJ dA dNKEP LNERe MQE JA LKQR=EP HA NAJdNA KbHEC=PKENA 
MQA L=N HAO KNC=JEO=PEKJO OLKNPERAO AJ deLAJd=JP. 
2418 2KQFKQNO à H’EJOP=N dAO dENA?PERAO. - Cf. OQN ?A LKEJP :  ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, 
EF.9?J., JJq 74 O.  
2419 "8?:., Jq 74. 
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*A !+A OA PNKQRA gPNA J=PQNAHHAIAJP KLLKO=bHA =QT ÉP=PO L=NPEAO à H= !KJRAJPEKJ, I=EO 

?APPA KLLKO=bEHEPe, AJ N=EOKJ dQ NAOLA?P KbHEC=PKENA dQ !+A L=N HAO EJOPEPQPEKJO OLKNPERAO AP 

=JPEdKL=CA J=PEKJ=HAO, ?KIIA dA H= NALNEOA dQdEP PATPA d=JO OAO PNfO CN=JdAO HECJAO L=N ?AO 

IgIAO ÉP=PO, OA IQA dA B=EP AJ MQ=OE ABBAP dENA?P2420. 

  
384. 2KQP OA L=OOA ?KIIA OE HAO =NPE?HAO dQ !+A dEOLKO=EAJP d’QJ PAH ABBAP AP L=N ?KJOeMQAJP 

eP=EAJP KbHEC=PKENAO d=JO HAQN LNEJ?ELA ! !APPA OEPQ=PEKJ NAOOAIbHA ePNKEPAIAJP à H= LNAIEfNA 

LNKLKOEPEKJ, PDfOA KQ DULKPDfOA BKNIQHeA ?E-dAOOQO, OAHKJ H=MQAHHA HAO ÉP=PO OAN=EAJP PAJQO 

d’=LLHEMQAN O=JO =Q?QJA I=NCA dA I=JyQRNA HAO dEOLKOEPEKJO dQ !+A MQE dKERAJP H’gPNA O=JO 

IKdEBE?=PEKJO dA BKJd KQ BKNIA, PKQP ?KIIA ?AHHAO KBBN=JP dA OEILHAO LKOOEbEHEPeO dA 

IKdEBE?=PEKJO OQN H= BKNIA.  

 
-N, HA OEILHA ?=N=?PfNA KLLKO=bHA d’QJ PATPA JA LAQP OAIbHA-P-EH ?KJdQENA à dA PAHO 

NeOQHP=PO, bEAJ MQ’EH OKEP L=PAJP MQ’EH ?KJOPEPQA HA OAQH ReNEP=bHA ?=N=?PfNA à ?KJBeNAN =Q !KdA AJ 

RANPQ dA H= !'"1. *A !+A LNeOAJPAN=EP =EJOE QJ ?=N=?PfNA ?KJPN=ECJ=JP EJdeJE=bHA, deL=OO=JP O= 

OEILHA KLLKO=bEHEPe =QT ÉP=PO L=NPEAO à H=dEPA !KJRAJPEKJ.  

 
385. *AO PATPAO J=PEKJ=QT =JPEdKL=CA LKOPeNEAQNO à H= HKE dA 2006 OAIbHAJP d’=EHHAQNO RAJEN 

=LLQUAN ?AO LNKLKO, JA B=EO=JP MQA ?KJPEJQAHHAIAJP EJOeNAN d=JO JKPNA dNKEP dAO dEOLKOEPEKJO AP 

LNEJ?ELAO EOOQO dQ !+A =BEJ dA O’U ?KJBKNIAN.  

 
'H JA O’=CEP AJ H’K??QNNAJ?A L=O d’QJA OEILHA LNEOA AJ ?KILPA dQ !+A L=N HAO HeCEOH=PAQN 

AP CKQRANJAIAJP BN=Jd=EO. *AO ÉP=PO L=NPEAO à H= !'"1 OA ?KILKNPAJP LHQO CN=RAIAJP, IgIA OE 

?’AOP PKQFKQNO L=NPEAHHAIAJP AP P=NdERAIAJP, OKEP dA u I=QR=EO ?yQN v, ?KIIA OE ?AHQE-?E HAO 

KbHECA=EP OPNE?PAIAJP à OA ?KJBKNIAN à OAO dEOLKOEPEKJO.    

 
386. #JBEJ, ?A MQE ?KJOPEPQAN= HA dANJEAN JERA=Q dA H’=NCQIAJP=ENA deRAHKLLe, AJ H’=bOAJ?A 

d’ABBAP dENA?P dQ !+A NA?KJJQ OQN QJ LH=J J=PEKJ=H, ?KIIA ?’AOP HA ?=O AJ $N=J?A2421, OAQHA 

QJA D=NIKJEO=PEKJ dAO JKNIAO =JPEdKL=CA, JKP=IIAJP EOOQAO dA ?A PATPA, OAN=EP EILKOeA L=N H= 

!'"1.  

 
                                                
2420 .=N =J=HKCEA =RA? HA NeCEIA FQNEdEMQA dAO dENA?PERAO AQNKLeAJJAO. 
2421 Cf. !#, 18 FQEHHAP 2011,  M;DD7XBB; A., Jq 338390 ; D., 2012, L=J., L. 704, KbO. !. "3"-%,-, ; 
JKH?IFEHJ, 2011, Jq 113, L. 11, KbO. %. "30A," ; %)A, 15 I=E 2012, ?DNKJ., L. 3, JKPA  .  0'%,-,. - 4. 
=QOOE :  !#, 23 K?PKbNA 2009, D7L?J?7B?, Jq 321554, %;8., L. 744 ; AJDA, 2010, L. 407 ; D., 2010, L. 400, KbO. (.-$. 
*A!&A3+#. - Cf. JKP=IIAJP : (. +-3*7 AP !. "3"-%,-,, u 1LKNP v, RUF. :H. 9?L., Jq 72. 
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'H O’=CEP, OAIbHA-P-EH, dA H= LKOEPEKJ deBAJdQA L=N dAO ?KIIAJP=PAQNO OAHKJ H=MQAHHA, d 

B;I QJ7JI F7HJ?;I :E?L;DJ 9AJ RANPQ dA H= !KJRAJPEKJ: EH?;DJ;H B;KH FEB?J?GK; FEKH HU7B?I;H R 

J;HC; KD; h7HCED?I7J?ED :;I BUg?IB7J?EDI 9EDfEHC; 7KN FH?D9?F;I :K CE:; CED:?7B 

7DJ?:EF7g; 9O=JO: WJH; J;DKI :k7:EFJ;H B;I HVgB;I 9U: f?gKH7DJ (w) v2422. 

  
387. #J OA NeBeN=JP à H= deBEJEPEKJ H= LHQO NeL=JdQA dQ PANIA u h7HCED?I7J?ED v, ?AHHA-?E 

deOECJAN=EP u KD I?CFB; H7FFHE9h;C;DJ ;DJH; :;KN 92: EK FBKI?;KHI IOIJVC;I jKH?:?GK;I v2423.  

 
$EJ=HAIAJP, EH O’=CEN=EP dA I=EJPAJEN dAO dEOLKOEPEKJO J=PEKJ=HAO dEOL=N=PAO PKQP AJ OA 

OKQ?E=JP Je=JIKEJO dQ B=EP MQA ?AO dANJEfNAO PAJdAJP =Q NAOLA?P dA dEBBeNAJPO LNEJ?ELAO KQ NfCHAO 

?KIIQJeIAJP =??ALPeAO.  

 
388. 1QN ?AO LKEJPO, H=dEPA PDfOA OAIbHA à LNAIEfNA RQA PNfO LNK?DA dA H= LNe?edAJPA 

N=EOKJJ=JP AJ PANIAO d’KLLKO=bEHEPe MQE, N=LLAHKJO-HA, dAI=JdA à H= BKEO dA NA?KJJ=iPNA, 

NAOLA?PAN H’ATEOPAJ?A AP OQbEN HAO ABBAPO d’QJ PATPA2424.  

 
!ALAJd=JP, EH AOP LKOOEbHA dA HAO dEOPEJCQAN OAIbHA-P-EH AJ OA BK?=HEO=JP OQN HA JERA=Q KQ 

dACNe dA ?KJPN=EJPA MQA HA !+A EILKOAN=EP AJ LNAJ=JP =LLQE OQN HAO ?KJOeMQAJ?AO MQA HAQNO 

deBAJOAQNO AJ PENAJP NAOLA?PERAIAJP.  

 
389. *A LNK?ede d’D=NIKJEO=PEKJ H=EOOAN=EP =EJOE OQbOEOPAN u :;I :?L;Hg;D9;I ;DJH; B;I 

:?IFEI?J?EDI :;I :?L;HI :HE?JI D7J?ED7KN ;J ;DJH; 9;I :?IFEI?J?EDI ;J 9;BB;I FHULK;I :7DI B; 

9E:; v2425. 

  
*AO PAJ=JPO dA H’KLLKO=bEHEPe MQ=JP à AQT, OA BKJd=JP OQN H’ATAILHA dAO HeCEOH=PAQN AP 

CKQRANJAIAJP BN=Jd=EO PN=JOLKO=JP dA I=JEfNA ?KJBKNIA HAO dEOLKOEPEKJO =JPEdKL=CA dQdEP 

?KdA, PAJdN=EAJP à H’EJRANOA à LAJOAN MQA H’=LLHE?=PEKJ dA ?A LNEJ?ELA K??=OEKJJAN=EP =Q 

IEJEIQI H’=LLHE?=PEKJ dAO NfCHAO BKJd=IAJP=HAO ?KJPAJQAO d=JO HA !+A.  

 
390. 'H AOP ?ALAJd=JP =EOe dA ?KJRAJEN MQA dA PAHHAO LKOEPEKJO OKJP ?KJ?EHE=bHAO AP IgIA MQ=OE 

eMQER=HAJPAO. 3J N=LLNK?DAIAJP dAO JKNIAO J=PEKJ=HAO =Q OQFAP dAO LNEJ?ELAO EOOQO dQ !KdA 

?KNNAOLKJd AJ Ne=HEPe, O=JO MQA ?APPA HEOPA JA OKEP ATD=QOPERA, à H’=dKLPEKJ dA deBEJEPEKJO 

?KIIQJAO dQ dKL=CA, à H’EJOPEPQPEKJ dA NfCHAO dA LNAQRAO dAO B=EPO dA dKL=CA EdAJPEMQAO, KQ 

                                                
2422 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 497. 
2423 /° u &=NIKJEO=PEKJ v ?D %. !-0,3 (dEN.), /E978KB7?H; jKH?:?GK;, /Q=dNECA, .=NEO, .3$, 2005, L. 445. 
2424 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 686-688. 
2425 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 498. 



  247 

AJ?KNA =Q deRAHKLLAIAJP dA LNK?edQNAO dA PN=EPAIAJP dAO ?KJPNmHAO =JPEdKL=CA AP dA CAOPEKJ 

dAO ?=O dA dKL=CA MQ=OE OEIEH=ENAO.  

 
!’AOP =HKNO NALNAJdNA QJ eJKJ?e eMQER=HAJP à ?AHQE PENe dA H= NA?KJJ=EOO=J?A dQ ?=N=?PfNA 

KLLKO=bHA dQ !+A NAH=PERAIAJP =QT ?KJOeMQAJ?AO MQA ?APPA KLLKO=bEHEPe AJCAJdNA.  

 
!ANP=EJAO EJ?KDeNAJ?AO LKQNN=EAJP LANdQNAN OQN HA LH=J dA H= BKNIA, AP JKP=IIAJP dAO 

LNK?edQNAO =dKLPeAO d=JO ?ANP=EJO ?=O L=NPE?QHEANO =Q OQFAP dAOMQAHHAO HA !KdA H=EOOA QJA ?ANP=EJA 

H=PEPQdA, I=EO AJ =Q?QJ ?=O OQN HAO MQAOPEKJO AOOAJPEAHHAO KQ dA BKJd =U=JP PN=EP =QT REKH=PEKJO 

dAO NfCHAO =JPEdKL=CA, à HAQNO O=J?PEKJO, KQ AJ?KNA à H= ?KILePAJ?A dAO BedeN=PEKJO 

EJPANJ=PEKJ=HAO, LKQN HAO ?=O dA dKL=CA dePA?Pe à H’K??=OEKJ dA ?KILePEPEKJO KNC=JEOeAO L=N HAQNO 

OKEJO. 

 
391. /QAHHA MQA OKEP H= PDfOA MQ’EH OAN=EP OKQD=EP=bHA dA NAPAJEN, HA NeOQHP=P OAN=EP OAIbHA-P-EH 

MQ=OE OEIEH=ENA, à O=RKEN QJA =LLHE?=PEKJ u dA B=EP v KbHEC=PKENA dQ !+A L=N HAO ÉP=PO L=NPEAO, =Q 

IKEJO d=JO OAO PNfO u CN=JdAO H=NCAQNO v.  

 
'H AJ OAN= AJ?KNA dA IgIA dAO 1P=Jd=NdO NAH=PEBO à H= *EOPA dAO EJPANdE?PEKJO =EJOE MQ’=QT 

A32 dKJP HA ?=N=?PfNA ?KJPN=ECJ=JP OAN= ?APPA BKEO-?E u dA dNKEP v. 

2 - L( 8,c544(099(4c, ,x620c0:, d, 2( -58c, c54:8(0.4(4:, d,9 9:(4d(8d9 (44,xB9 

 
392. *AO =JJATAO NAH=PERAO =QT OP=Jd=NdO EJPANJ=PEKJ=QT =U=JP PN=EP à H= HEOPA dAO EJPANdE?PEKJO 

dA H’A+A2426 ?KIIA =QT =QPKNEO=PEKJO d’QO=CA à dAO BEJO PDeN=LAQPEMQAO2427 u fEDJ F7HJ?; 

?DJUgH7DJ; :; B7 (w) CEDL;DJ?ED v2428, ?Ne=JP =EJOE dAO u E8B?g7J?ED9O: 9EDJH7?gD7DJ;9O: ;D :HE?J 

?DJ;HD7J?ED7B FEKH B;I QJ7JI F7HJ?;I v2429.  

 

                                                
2426 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, AJJATA ' u *EOPA dAO EJPANdE?PEKJO z 1P=Jd=Nd 
EJPANJ=PEKJ=H v. 
2427 Cf. "8?:., AJJATA '' u 1P=Jd=Nd LKQN H’=QPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO v. 
2428 Cf. "8?:., =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= !KJRAJPEKJ v, LP. 3. 
2429 Cf. "8?:., LP. 2, 7 9EDJH7H?E. 
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#HHAO RKJP =HKNO O’=LLHEMQAN dENA?PAIAJP d=JO HA dNKEP EJPANJA dA ?AO IgIAO ÉP=PO O=JO 

MQ’EH OKEP bAOKEJ d’=RKEN NA?KQNO à dAO IAOQNAO J=PEKJ=HAO dA PN=JOLKOEPEKJ2430, H= !KJRAJPEKJ 

EILKO=JP HAQN =dKLPEKJ dfO O= N=PEBE?=PEKJ KQ =??ALP=PEKJ2431. 

   
393. !APPA OKHQPEKJ AOP d’QJA HKCEMQA EILH=?=bHA d=JO H= IAOQNA Kn EH J’U =QN=EP L=O dA HQPPA 

=JPEdKL=CA LKOOEbHA O=JO REOEbEHEPe ?ANP=EJA ?KJ?ANJ=JP HAO LNKdQEPO AP IePDKdAO EJPANdEPO LKQN 

H’AJOAIbHA dAO OLKNPEBO2432.  

 
*AO A32 JA dAR=JP AJ?KNA HAQN ATEOPAJ?A MQ’à ?AHHA dA H= *EOPA dAO EJPANdE?PEKJO, H= 

LKOEPEKJ ?KIIQJeIAJP =dKLPeA à H’eC=Nd dA ?AO dAQT (2) OP=Jd=NdO AJ ?=QOA OA dAR=EP dA H’gPNA. 

1=JO LNKdQEPO KQ IePDKdAO EJPANdEPAO, L=O dA ?EN?KJOP=J?AO LANIAPP=JP dA HAO QPEHEOAN.  

 
.KQN H’ATLNEIAN =QPNAIAJP, HAQN u ?D9EHFEH7J?ED 9d=JO HA dNKEP dAO ÉP=PO L=NPEAO: 

Ik;NFB?GK; F7H B; f7?J GK; 9;I :;KN 92: :E9KC;DJI 9ED9;HD;DJ :?H;9J;C;DJ B7 :Uf?D?J?ED :K 

:EF7g; v2433.  

 
394. "=JO QJA LANOLA?PERA AJ?KNA LHQO H=NCA, ?’AOP L=N?A MQA H= !KJRAJPEKJ EJPANJ=PEKJ=HA dA 

H’3,#1!- J’= RQ HA FKQN MQA d=JO HA OKQ?E dA dKJJAN =Q !+A QJA BKN?A ?KJPN=ECJ=JPA MQA H= 

*EOPA dAO EJPANdE?PEKJO AP HA OP=Jd=Nd A32 edE?PeO L=N H’A+A OKJP KbHEC=PKENAO. 

  
x deB=QP dA !KdA, L=O dA HQPPA =JPEdKL=CA LKOOEbHA, AJ H’=bOAJ?A dA deBEJEPEKJO 

=JPEdKL=CA ?KIIQJAO, L=O dA O=J?PEKJO =Q IEJEIQI D=NIKJEOeAO.  

 
*’AJOAIbHA dQ OUOPfIA deRAHKLLe L=N H’A+A NALKOA d=JO OKJ EJPeCN=HEPe OQN H= 

NA?KJJ=EOO=J?A AP HA NAOLA?P dAO LNEJ?ELAO BKJd=IAJP=QT eJKJ?eO d=JO HA !+A, L=NIE HAOMQAHO 

BECQNAJP AJ LNAIEfNA HECJA HAO deBEJEPEKJO dQ dKL=CA dKJP de?KQHAJP dENA?PAIAJP KQ 

EJdENA?PAIAJP PKQPAO HAO O=J?PEKJO MQ’EH NAJBANIA.  

 

                                                
2430 Cf. %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, "NKEP dQ OLKNP, EF.9?J., L. 433. 
2431 Cf. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., LL. 497-
498. z 4. eC=HAIAJP O’=CEOO=JP dQ ?=O BN=Jd=EO, H= HKE =QPKNEO=JP H= N=PEBE?=PEKJ dA H= !KJRAJPEKJ AP HA de?NAP NAH=PEB 
à O= LQbHE?=PEKJ : *KE Jq 2007-129 dQ 31 F=JREAN 2007 =QPKNEO=JP H= N=PEBE?=PEKJ dA H= ?KJRAJPEKJ EJPANJ=PEKJ=HA 
?KJPNA HA dKL=CA d=JO HA OLKNP, FHU9. ; AP "e?NAP Jq 2007-503 dQ 2 =RNEH 2007 LKNP=JP LQbHE?=PEKJ dA H= !KJRAJPEKJ 
EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, (AJOAIbHA dAQT =JJATAO), =dKLPeA à .=NEO HA 19 K?PKbNA 2005, FHU9. 
2432 'H AOP LKOOEbHA AJ ?A OAJO dA PN=EPAN d’QJA ReNEP=bHA u KD?f?97J?ED, 9k;IJ-R-:?H; KD; fKI?ED :;I IOIJVC;I 
D7J?ED7KN 7KJEKH :kKD; DEHC; KD?GK; (w) ?CFEIU; 7K DEC :kKD; IJH?9J; h?UH7H9h?; v (+. "#*+A1‐+A027, 
u *= dEIAJOEKJ OK?E=HA dA H= IKJdE=HEO=PEKJ AP HAO PN=JOBKNI=PEKJO dQ ?D=IL FQNEdEMQA v, EF.9?J., L. 6). 
2433 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 689. 
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395. x H’EJOP=N dAO B=EPO FQOPEBE?=PEBO LNKLNAO =QT EJBN=?PEKJO LeJ=HAO, HA dNKEP dEO?ELHEJ=ENA 

=JPEdKL=CA OA dAR=EP dA deRAHKLLAN HAO OEAJO LNKLNAO.  

 
#J OA BKJd=JP OQN H’=J=HKCEA BNeMQAJPA AJPNA H= I=PEfNA LeJ=HA AP H= I=PEfNA dEO?ELHEJ=ENA, 

HAO A32 ?KNNAOLKJdAJP =QT B=EPO FQOPEBE?=PEBO dAO O=J?PEKJO =JPEdKL=CA. 'HO deNERAJP L=N 

?KJOeMQAJP AP dKERAJP HAQN ATEOPAJ?A à ?AO OAQHAO O=J?PEKJO, HA B=EP dA dKL=CA J’eP=JP =EJOE L=O 

?KJOPEPQe OE H’=PDHfPA dEOLKOA d’QJA A322434. 

 
396. !ANPAO, u 9d:; DEC8H;KN ;Dg7g;C;DJI UJ7J?GK;I 9eP=EAJP: JH?8KJ7?H;I :; B7 B?IJ; ;J :K 

IJ7D:7H: :; BkA&A v2435, I=EO EHO eP=EAJP AJ?KNA LHQO deLAJd=JPO dA H= NA?KJJ=EOO=J?A, IgIA 

EILHE?EPA, dA H= BKN?A KbHEC=PKENA dQ !+A. 

 
.=NIE ?AO AJC=CAIAJPO Je=JIKEJO, d=JO HA ?=dNA OPNE?P dAO dAQT (2) PATPAO dKJP O’=CEP, 

EH AOP LKOOEbHA dA ?EPAN H’KbHEC=PEKJ B=EPA =QT ÉP=PO L=NPEAO à H= !KJRAJPEKJ dA RAEHHAN à H= 

u 9H:?C?J7J?ED :; B7 :?IFED?8?B?JU ;J :; BkKJ?B?I7J?ED :7DI B; IFEHJ :; IK8IJ7D9;I ;J :; CUJhE:;I 

?DJ;H:?J;I v2436.  

 
'HO dARNKJP u 7:EFJ;9N: :;I C;IKH;I v AJ RQA dA u BKJJ;9N: 9EDJH; B; JH7f?9 9dA OQbOP=J?AO 

KQ IePDKdAO dKL=JPAO: :;IJ?DU;9O: 7KN IFEHJ?fI v2437 ?KIIA dA LNeRAJEN AP NAOPNAEJdNA HAQN 

QO=CA AP LKOOAOOEKJ L=N ?A IgIA LQbHE?2438. 

 
397. "’=QPNAO IEOOEKJO HAQNO OKJP AJ?KNA EIL=NPEAO OQN ?A LKEJP AJ I=PEfNA d’edQ?=PEKJ, 

BKNI=PEKJ AP NA?DAN?DA =JPEdKL=CA.  

 
1’EH JA O’=CEP AJ LNEJ?ELA MQA d’KbHEC=PEKJO dA IKUAJO, H= !KJRAJPEKJ EJREPA BKNPAIAJP 

OAO ÉP=PO L=NPEAO à yQRNAN AJ ?AO dKI=EJAO, =HKNO MQA HA !+A HAQN u EILKOA v LHQO CN=RAIAJP 

d’=CEN d=JO ?AO IgIAO dKI=EJAO, L=N HA bE=EO dAO KNC=JEO=PEKJO =JPEdKL=CA MQ’EHO BEJ=J?AJP AJ 

CN=JdA L=NPEAO. 'HO OA NAPNKQRAJP dfO HKNO ?KJPN=EJPO AJ RANPQ d’QJA JKR=PEKJ dA H’KbHEC=PEKJ dA 

IKUAJ EOOQAO dA H= !'"1 AJ KbHEC=PEKJ dA NeOQHP=P BKJdeA OQN HA !+A.  

 

                                                
2434 'H J’AOP L=O MQAOPEKJ dAO EJBN=?PEKJO LeJ=HAO =Q OQFAP dAOMQAHHAO HAO A32 ?KJOPEPQAJP ReNEP=bHAIAJP QJ B=EP 
FQOPEBE?=PEB =Q OAJO dQ dNKEP LeJ=H. 
2435 Cf. "8?:. 
2436 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 8 u *EIEP=PEKJ dA H= dEOLKJEbEHEPe AP dA 
H’QPEHEO=PEKJ d=JO HA OLKNP dA OQbOP=J?AO AP dA IePDKdAO EJPANdEPAO v. 
2437 Cf. "8?:., LP. 1. 
2438 Cf. "8?:., LP. 2. 
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398. !AO dANJEANO dARNKJP =EJOE, u :7DI B;I B?C?J;I :; B;KHI CEO;DI v, =R=JP PKQP 

u Ik;CFBE9UAN: (w) R IEKJ;D?H, 9ED9;LE?H EK C;JJH; ;D gKLH; :;I FHEgH7CC;I :kU:K97J?ED ;J 

:; fEHC7J?ED IKH B7 BKJJ; 9EDJH; B; :EF7g; (w) L?I9=JP: R :EDD;H :;I ?DfEHC7J?EDI R jEKH ;J 

;N79J;I IKH (w) B7 B?IJ; :;I IK8IJ7D9;I ;J CUJhE:;I ?DJ;H:?J;I, 7?DI? GK; B;I ;N;CFJ?EDI FEKH 

KI7g; JhUH7F;KJ?GK; v2439.  

 
*AQN IEOOEKJ ?KJOEOPAN= AJOQEPA, d=JO HAO IgIAO HEIEPAO, à u ;D9EKH7g;H ;J R FHECEKLE?H 

(w) B7 H;9h;H9h; 7DJ?:EF7g; ;D 9EBB78EH7J?ED 7L;9 B;I EHg7D?I7J?EDI IFEHJ?L;I ;J 7KJH;I 

EHg7D?I7J?EDI 9ECFUJ;DJ;I ;D 9; GK? 9ED9;HD; (w) BkKJ?B?I7J?ED :; JEKJ;I B;I DEKL;BB;I 

IK8IJ7D9;I ;J CUJhE:;I ?IIK;I :;I FHEgHVI :; B7 I9?;D9; v2440, =EJOE MQ’à u L;?BB;9N: R 9; GK; 

9;JJ; H;9h;H9h; IE?J 9ED:K?J; (w) ;D UL?J7DJ GK; :;I IK8IJ7D9;I ;J CUJhE:;I ?DJ;H:?J;I IE?;DJ 

7:C?D?IJHU;I 7KN IFEHJ?fI v2441. 

 
399. .=N =EHHAQNO, H’KbHEC=PEKJ B=EPA =QT ÉP=PO L=NPEAO dA OA ?KJBKNIAN =QT OAQHO OP=Jd=NdO 

EJPANJ=PEKJ=QT LKNP=JP OQN H= *EOPA dAO EJPANdE?PEKJO AP HAO A32 JA dKEP L=O OECJEBEAN MQA dAQT 

(2) dAO PNKEO (3) =QPNAO PATPAO dA IgIA J=PQNA edE?PeO L=N H’A+A AP LH=?eO AJ =LLAJdE?A dA H= 

!KJRAJPEKJ OKEAJP deJQeO dA PKQPA LKNPeA FQNEdEMQA2442. 

 
 EAJ =Q ?KJPN=ENA, H’EdeA EJRANOA LAQP gPNA eIEOA, OAHKJ H=MQAHHA HAO OP=Jd=NdO 

EJPANJ=PEKJ=QT LKQN HAO H=bKN=PKENAO AP dA ?KJPNmHA2443 OKJP AJ Ne=HEPe eC=HAIAJP ?KJPN=ECJ=JPO 

LKQN HAO EJOPEPQPEKJO LQbHEMQAO.  

 
400. 'H OQBBEP LKQN O’AJ ?KJR=EJ?NA dA N=LLAHAN MQA HAO H=bKN=PKENAO J=PEKJ=QT =JPEdKL=CA OKJP 

KbHEC=PKENAIAJP =??NedEPeO L=N H’A+A OAHKJ HA OP=Jd=Nd HAO ?KJ?ANJ=JP, ?A dANJEAN OA NeBeN=JP à 

dA JKIbNAQOAO NALNEOAO =Q PATPA dA IgIA J=PQNA NAH=PEB =QT ?KJPNmHAO =JPEdKL=CA.  

 
.=N OQEPA, H= R=HEdEPe dAO =J=HUOAO d’QJ H=bKN=PKENA =JPEdKL=CA eP=JP ?KJdEPEKJJeA à O= 

?KJBKNIEPe =QT dAQT (2) JKNIAO EJPANJ=PEKJ=HAO LNe?EPeAO, H’KbHEC=PEKJ dA HAO NAOLA?PAN AOP dA 

B=EP EJOP=QNeA.  

                                                
2439 Cf. "8?:., =NP. 19 u .NEJ?ELAO CeJeN=QT AJ I=PEfNA d’edQ?=PEKJ AP dA BKNI=PEKJ v, LP. 1 ?). 
2440 Cf. "8?:., =NP. 24 u .NKIKPEKJ dA H= NA?DAN?DA =JPEdKL=CA v, ?). 
2441 Cf. "8?:., =NP. 25 u ,=PQNA dA H= NA?DAN?DA =JPEdKL=CA v, b). 
2442 Cf. AJ ?A MQE ?KJ?ANJA H’=bOAJ?A dA BKN?A ?KJPN=ECJ=JPA dAO =LLAJdE?AO, "8?:., =NP. 4 u 0AH=PEKJ AJPNA HA !KdA 
AP H= !KJRAJPEKJ v, LP. 2, HAMQAH : u 9H:; J;NJ; :K CE:; ;J B7 L;HI?ED B7 FBKI HU9;DJ; :;I 7FF;D:?9;I 2 ;J 3 IEDJ 
H;FHE:K?JI R J?JH; :k?DfEHC7J?ED ;J D; fEDJ F7I F7HJ?; ?DJUgH7DJ; :; B7 FHUI;DJ; CEDL;DJ?ED. %;I 7FF;D:?9;I, ;D J7DJ 
GK; J;BI, D; 9HU;DJ 7K9KD; E8B?g7J?ED 9EDJH7?gD7DJ; ;D :HE?J ?DJ;HD7J?ED7B FEKH B;I QJ7JI F7HJ?;I v. 
2443 Cf. "8?:., ALLAJdE?AO 2 u 1P=Jd=Nd EJPANJ=PEKJ=H LKQN HAO H=bKN=PKENAO v AP 3 u 1P=Jd=NdO EJPANJ=PEKJ=QT dA 
?KJPNmHA v. 
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401. "A IgIA, =??NedEPeO u L=N HA D=QP v, =Q JERA=Q dA H’A+A, HAO H=bKN=PKENAO HA OKJP AJ?KNA 

u L=N HA b=O v, =Q JERA=Q J=PEKJ=H, OAHKJ QJA JKNIA dA J=PQNA dEBBeNAJPA, I=EO dKJP HA NAOLA?P AOP 

AJ?KNA KbHEC=PKENA AJ =LLHE?=PEKJ dQ 1'*2444. 

 
"’=EHHAQNO ?’AOP CeJeN=HAIAJP à ?A dAQTEfIA JERA=Q MQA OA de?EdA HAQN EJOPEPQPEKJ 

?KIIA HAO IKd=HEPeO dA HAQN BEJ=J?AIAJP, ?A dANJEAN eP=JP =OOQNe LNEJ?EL=HAIAJP L=N dAO BKJdO 

LQbHE?O.  

 

402. *’AJOAIbHA dA ?AO N=EOKJO ?KJdQEP =EJOE à ?KJ?HQNA MQA HAO OP=Jd=NdO LH=?eO AJ =LLAJdE?A 

dQ ?KdA OKJP AJ Ne=HEPe KbHEC=PKENAO LKQN HAO ÉP=PO L=NPEAO à H= !KJRAJPEKJ. 'HO HA OKJP, QJA 

JKQRAHHA BKEO, dA I=JEfNA EJdENA?PA RKEN u PNfO EJdENA?PA v, dQ B=EP dA H’KbHEC=PEKJ dA NAOLA?P dQ 

!+A L=N HAO KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA, AJ H’K??QNNAJ?A HAO H=bKN=PKENAO =JPEdKL=CA, 

deLAJd=JP AJ PKP=HEPe d=JO HAO J=PEKJO HAO LHQO NE?DAO dA BEJ=J?AIAJPO eP=PEMQAO.  

 
AQPNAIAJP dEP, HAO H=bKN=PKENAO =JPEdKL=CA eP=JP EJOPEPQeO L=N HAO ÉP=PO d=JO HA Je?AOO=ENA 

NAOLA?P dAO OP=Jd=NdO EJPANJ=PEKJ=QT AJ ?=QOA, EHO HAQN OKJP dA B=EP EILKOeO. 

 
403. AQ RQ dA ?AO deRAHKLLAIAJPO, EH AOP bEAJ ?KILNEO MQA H= HQPPA =JPEdKL=CA AOP deOKNI=EO 

LEHKPeA OQN QJ LH=J OPNE?PAIAJP EJPANJ=PEKJ=H, d=JO HA ?=dNA dA H= !'"1, AP =Q JERA=Q 

PN=JOJ=PEKJ=H, L=N H’A+A.  

 
1AQHAIAJP, =Q JERA=Q ?KJPEJAJP=H, HAO EJOPEPQPEKJO dA H’3JEKJ AQNKLeAJJA AP dQ !KJOAEH 

dA H’#QNKLA OKJP AJ?KNA LKPAJPEAHHAIAJP LNKdQ?PNE?AO dA JKNIAO =JPEdKL=CA. 

F 2 - L,9 -5y,89 4583(:0-9 ,u856B,49 
 
404. 1QN HA LH=J ?KJPEJAJP=H, HA !KJOAEH dA H’#QNKLA O’AOP PKQFKQNO u :EDDU KD; 9ReNEP=bHA: 

9ECFUJ;D9; ;D C7J?VH; :; IFEHJ GKk?B H;g7H:; 9ECC; KD ?DIJHKC;DJ FEKH 7JJ;?D:H; B;I 8KJI GK; 

I;I IJ7JKJI BK? f?N;DJ v2445, AJ L=NPE?QHEAN d=JO O= u BKJJ; 9EDJH; B;I :UH?L;I C;D7T7DJ B; IFEHJ v2446. 

                                                
2444 #J ABBAP, AOP EJOPEPQeA L=N HA 1'* H’KbHEC=PEKJ B=EPA =QT H=bKN=PKENAO dA OA ?KJBKNIAN à H= JKNIA '1-/!#' 17025 
(1'* (2016), .=NPEA 2 1A?P. 4.2.1 u -bPAJPEKJ dA H’=??NedEP=PEKJ '1-/!#' 17025 L=N HA H=bKN=PKENA v) =U=JP PN=EP =QT 
u ;N?g;D9;I gUDUH7B;I 9ED9;HD7DJ B7 9ECFUJ;D9; :;I B78EH7JE?H;I :'UJ7BEDD7g;I ;J :';II7?I v (,KNIA 
EJPANJ=PEKJ=HA '1-/!#' 17025, u #TECAJ?AO CeJeN=HAO ?KJ?ANJ=JP H= ?KILePAJ?A dAO H=bKN=PKENAO d'eP=HKJJ=CAO AP 
d'AOO=EO v, EF.9?J.). *= ?KJBKNIEPe à ?A PATPA dA H’A$*" AOP eR=HQeA L=N HA !-$0A! OQN HA PANNEPKENA BN=Jd=EO. 
2445 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 56 (1A 
NeBeN=JP =QT 1P=PQPO dQ !KJOAEH dA H’#QNKLA deLKOeO à *KJdNAO HA 5 I=E 1949). - .KQN QJ DEOPKNEMQA dA OKJ 
EJPANRAJPEKJ, 9f. : !KJOAEH dA H’#QNKLA, 0=LLKNP ATLHE?=PEB à H= !KJRAJPEKJ ?KJPNA HA dKL=CA, FHU9.  
2446 "8?:., L. 59. 



  252 

 
.NAJ=JP =?PA dQ u :HE?J ?DJ;HD7J?ED7B :K :EF7g; 9MQE: Ik?DI9H?9R=EP: 9=HKNO: :7DI KD; 

F;HIF;9J?L; :; 9ECFBUC;DJ7H?JU v AJPNA H= u B;N IFEHJ?L7 ;J B;I :HE?JI UJ7J?GK;I v2447, EH = =dKLPe 

O= !KJRAJPEKJ ?KJPNA HA dKL=CA dA 19892448 MQE u 9EDIJ?JK9=EP: B; F;D:7DJ FEKH B;I FEKLE?HI 

FK8B?9I v2449 dA H= !D=NPA EJPANJ=PEKJ=HA KHUILEMQA ?KJPNA HA dKL=CA2450 dQ !'-. 

 
*=dEPA ?KJRAJPEKJ AJPeNEJ=EP, AJ ABBAP, ?A L=NP=CA dAO NAOLKJO=bEHEPeO, AJ 

u H;9EDD9=EOO=JP: GK; B;I iHVgB;C;DJI 7:EFJUI F7H B;I EHg7D?I7J?EDI IFEHJ?L;I ?DJ;HD7J?ED7B;I 

9ECFUJ;DJ;Ij 9EDIJ?JK7?;DJ B7 87I; IKH B7GK;BB; B;I EHg7D?I7J?EDI D7J?ED7B;I :;L7?;DJ fED:;H 

B;KHI FHEFH;I HVgB;C;DJI v2451. 

 
405. *’3JEKJ #QNKLeJJA, MQ=JP à AHHA, JA O’AOP LNeK??QLeA MQA PNfO P=NdERAIAJP2452 dA H= 

I=PEfNA OLKNPERA AJ H’=bOAJ?A dA ?KILePAJ?A PATPQAHHA EJO?NEPA d=JO OAO PN=EPeO EJOPEPQPEBO. 

'J?=NJeA L=N HA *ERNA  H=J? OQN HA OLKNP dA H= !KIIEOOEKJ AQNKLeAJJA (2007)2453 MQE OA LH=d=EP 

d=JO H= HKCEMQA dQ LNKFAP dA PN=EPe dA 20032454 AJ OEPQ=JP HAO LNKbHeI=PEMQAO OLKNPERAO =Q ?AJPNA 

dAO LNeK??QL=PEKJO AQNKLeAJJAO, OKJ =?PEKJ =HH=EP PNKQRAN QJ BKJdAIAJP =RA? H’AJPNeA AJ RECQAQN 

dQ 2N=EPe dA *EObKJJA dA 20072455. 

 

                                                
2447 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 685. 
2448 !KJOAEH dA H’#QNKLA, !KJRAJPEKJ ?KJPNA HA dKL=CA, 1PN=ObKQNC, 16 JKRAIbNA 1989, 12# Jq 135. 
2449 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 686. 
2450 Cf. !D=NPA EJPANJ=PEKJ=HA KHUILEMQA ?KJPNA HA dKL=CA, 1eKQH, 1988. 
2451 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 686.  
2452 4. PKQPABKEO =QL=N=R=JP : !KJOAEH AQNKLeAJ dA ,E?A, 7-10 "e?AIbNA 2000, !KJ?HQOEKJO dA H= LNeOEdAJ?A 
(AJJATAO), AJJATA '4 z "e?H=N=PEKJ NAH=PERA =QT ?=N=?PeNEOPEMQAO OLe?EBEMQAO dQ OLKNP AP à OAO BKJ?PEKJO OK?E=HAO 
AJ #QNKLA dAR=JP gPNA LNEOAO AJ ?KILPA d=JO H= IEOA AJ yQRNA dAO LKHEPEMQAO ?KIIQJAO, 11 de?AIbNA 2000, .=N. 
1. - 4. AJ?KNA : 2N=EPe d'AIOPANd=I IKdEBE=JP HA PN=EPe OQN H'3JEKJ AQNKLeAJJA, HAO PN=EPeO EJOPEPQ=JP HAO 
!KIIQJ=QPeO AQNKLeAJJAO AP ?ANP=EJO =?PAO ?KJJATAO - "e?H=N=PEKJO =dKLPeAO L=N H= !KJBeNAJ?A - "e?H=N=PEKJ 
NAH=PERA =Q OLKNP, 11997"/A$'/"!*/29, J(CE, Jq ! 340, 10 JKRAIbNA 1997, L. 136 ; KQ 0=LLKNP dA H= !KIIEOOEKJ 
=Q !KJOAEH AQNKLeAJ d=JO H'KLPEMQA dA H= O=QRAC=NdA dAO OPNQ?PQNAO OLKNPERAO =?PQAHHAO AP dQ I=EJPEAJ dA H= BKJ?PEKJ 
OK?E=HA dQ OLKNP d=JO HA ?=dNA ?KIIQJ=QP=ENA - R7FFEHJ :'!;BI?DA? IKH B; ,FEHJ - !-+(1999) 644 BEJ=H, 10 
de?AIbNA 1999. 
2453 Cf. !KI. AQN., *ERNA bH=J? OQN HA OLKNP W1#!(2007) 932Y W1#!(2007) 934Y W1#!(2007) 935Y W1#!(2007) 
936Y /* !-+/2007/0391 BEJ=H, 11 FQEHHAP 2007. 
2454 Cf. H’=NPE?HA '''-282 dQ PN=EPe eP=bHEOO=JP QJA !KJOPEPQPEKJ AQNKLeAJJA LNeRKU=JP dAO dEOLKOEPEKJO BKNP LNK?DAO 
dAO dEOLKOEPEKJO =?PQAHHAO. 
2455 Cf. 2N=EPe dA *EObKJJA IKdEBE=JP HA 2N=EPe OQN H'3JEKJ AQNKLeAJJA AP HA 2N=EPe EJOPEPQ=JP H= !KIIQJ=QPe 
AQNKLeAJJA, =NP. 149. - 4. JKP=IIAJP : $. 0A,%#-,, u *A PN=EPe dA *EObKJJA, A?PA dA J=EOO=J?A d’QJA LKHEPEMQA 
AQNKLeAJJA dQ OLKNP ? v, R&C, Jq 538, I=E 2010, L. 302. - 4. LAQ dA PAILO =QL=N=R=JP, OQN H= OLe?EBE?EPe OLKNPERA : 
(. 87* #012#',, u /QA NAOPA-P-EH dA H= OLe?EBE?EPe dQ OLKNP AJ dNKEP ?KIIQJ=QP=ENA ? v,  7P. )7B., 8 JKRAIbNA 
2007, Jq 312, L. 18. 
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#HHA JA LAQP Je=JIKEJO AJ ?A dKI=EJA2456, AP L=N OQEPA AJ I=PEfNA dA dKL=CA, MQA u C;D;H 

:;I 79J?EDI FEKH 7FFKO;H, 9EEH:EDD;H EK 9ECFBUJ;H B'79J?ED :;I QJ7JI C;C8H;I v2457, 

?KILePAJ?A JKNI=PERA MQE JA LAQP MQA dAIAQNAN HEIEPeA2458 (A) =HKNO MQA ?AHHA dQ !KJOAEH dA 

H’#QNKLA AOP deOKNI=EO deL=OOeA AJ ?KJOeMQAJ?A dA H= PN=JOJ=PEKJ=HEO=PEKJ ?KIIA 

EJPANJ=PEKJ=HEO=PEKJ dQ LDeJKIfJA (B). 

A - U4, c536B:,4c, 4583(:0v, 2030:B, d, 2’U4054 ,u856B,44, 
 
406. *= NeQJEKJ dQ !KJOAEH dA H’3JEKJ AQNKLeAJJA dAO 18 AP 19 JKRAIbNA 20102459 = ?KJdQEP 

à H’=dKLPEKJ d’QJA !KIIQJE?=PEKJ dA H= !KIIEOOEKJ AQNKLeAJJA AJ 2011 LKNP=JP OQN HA u 

9d:UL;BEFF;9IAJP: 9à RAJEN dA: B7 :?C;DI?ED ;KHEFU;DD; :K IFEHJ v2460.  

 
u 91:’7FFK9U=JP: IKH B;I HU7B?I7J?EDI v dQ *ERNA  H=J? OQN HA OLKNP2461 MQ’AHHA RAJ=EP 

u FHEBEDg;H v2462 AP dKJP AHHA NALNAJ=EP H= u IJHK9JKH; v2463, ?APPA !KIIQJE?=PEKJ ?KJOPEPQ=EP HA 

LKEJP dA deL=NP dA H’eRKHQPEKJ dAO IKd=HEPeO d’=?PEKJ dA H’3JEKJ AQNKLeAJJA AJ I=PEfNA dA 

dKL=CA (1) ?KIIA dQ deRAHKLLAIAJP dA H= ?KKNdEJ=PEKJ dA OAO LKOEPEKJO =Q OAEJ dQ !KJOAEH dA 

BKJd=PEKJ dA H’A+A2464 (2). 

1 - L’Bv52u:054 d,9 35d(20:B9 d’(c:054 d, 2’U4054 ,u856B,44, ,4 3(:0C8, d, d56(., 
 
407. *’eR=HQ=PEKJ dAO =?PEKJO =JPEdKL=CA dA H’3JEKJ AQNKLeAJJA BKJdeAO OQN OKJ *ERNA  H=J? 

OQN HA OLKNP = debKQ?De OQN HA ?KJOP=P dQ Je?AOO=ENA NA?KQNO à H= PA?DJEMQA dA H= LH=JEBE?=PEKJ AJ 

?APPA I=PEfNA. 

 

                                                
2456 Cf. deOKNI=EO : 2N=EPe OQN HA BKJ?PEKJJAIAJP dA H’QJEKJ AQNKLeAJJA, =NP. 165 (AT. =NP. 149 2!#).. 
2457 2$3#, =NP. 6 A). 
2458 Cf. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 57 : 
N=JCA=JP L=N =EHHAQNO HA OLKNP L=NIE HAO dKI=EJAO d=JO HAOMQAHO H’3# JA dEOLKOA d’=Q?QJA u 9ECFUJ;D9; 
LUH?J78B;C;DJ DEHC7J?L; v. 
2459 #J O= BKNI=PEKJ u ÉdQ?=PEKJ, FAQJAOOA, ?QHPQNA AP OLKNP v. 
2460 !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v, W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, 18 F=JREAN 2011, EJedEPA. 
2461 "8?:., LP. 1 u 'JPNKdQ?PEKJ v, L. 2. 
2462 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
"NKEP dQ OLKNP, EF.9?J., L. 53. 
2463 !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v,W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J., LP. 1 u 'JPNKdQ?PEKJ v, L. 2. 
2464 4. =QOOE : !KI. LNAOOA, 3046fIA OAOOEKJ dQ !KJOAEH ÉdQ?=PEKJ, FAQJAOOA, ?QHPQNA AP OLKNP, dAO 18 AP 19 
JKRAIbNA 2010, 16500/10 (-0. AJ) .0#11# 304 .0 !- 36, L. 12. 
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 *= !KIIQJE?=PEKJ dA H= !KIIEOOEKJ AQNKLeAJJA AJ 20112465 AOP PKQP d’=bKNd RAJQA u 

I7BK;9N: B; f7?J GK; B;I EHg7D?I7J?EDI D7J?ED7B;I :; BKJJ; 9EDJH; B; :EF7g; FH;DD;DJ :; FBKI ;D 

FBKI B7 fEHC; :kEHg7D?IC;I ?D:UF;D:7DJI v2466, EJdeLAJd=J?A Je=JIKEJO PKQPA NAH=PERA d=JO HA 

?=O BN=Jd=EO2467. 

  
 1’=CEOO=JP AJOQEPA dA H’u 7FFHE9h; ;KHEFU;DD; 9EEH:EDDU; :7DI B7 BKJJ; 9EDJH; B; 

:EF7g; v2468 AJPNA -,A", HA dK?QIAJP AJ ?=QOA OKQD=EP=EP B=RKNEOAN AJ MQ=HEPe dA 

u CU:?7J9NE?A: v2469, u B; 'ADA, v KQ u HUI;7K ;KHEFU;D :; 9EEFUH7J?ED ;DJH; B;I 7g;D9;I 

7DJ?:EF7g; D7J?ED7B;I (w) FK8B?GK;I EK FH?LU;I v AQNKLeAJJAO = RQ HA FKQN LAQ =LNfO H’=dKLPEKJ 

dQ *ERNA  H=J?2470.  

 
408. 1= HA?PQNA LANIAPP=EP eC=HAIAJP dA ReNEBEAN MQA H= OEPQ=PEKJ J’=R=EP L=O ReNEP=bHAIAJP 

eRKHQe AJ I=PEfNA dA H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO à H’e?DAHHA AQNKLeAJJA2471, 

                                                
2465 !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v, W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J. 
2466 "8?:. 
2467 AEJOE, à PEPNA d’ATAILHA, H= MQ=HEBE?=PEKJ d’A.' dA H’A$*" JA dKEP L=O B=ENA KQbHEAN MQA ?APPA dANJEfNA AOP AJ 
MQ=OE-PKP=HEPe BEJ=J?eA L=N dAO BKJdO eP=PEMQAO. "A IgIA, HA B=EP MQA dAO H=bKN=PKENAO OKEAJP =dKOOeO à dAO DmLEP=QT 
KQ QJERANOEPeO LQbHE?O (AEJOE, u B; B78EH7JE?H; :; CEBEgD; 9AOP: ?DIJ7BBU 7K I;?D :; Bk?DIJ?JKJ :; 8?E9h?C?; :; 
BkKD?L;HI?JU :; v H= IgIA REHHA (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 169)) d=JO d’=QPNAO L=UO AQNKLeAJO 
J’AOP L=O, OAIbHA-P-EH, QJ ReNEP=bHA C=CA d’EJdeLAJd=J?A, IgIA OE HAO OeJ=PAQNO BN=Jd=EO OKQD=EPAN=EAJP MQ’EH AJ 
=EHHA dA IgIA OQN JKPNA PANNEPKENA ("8?:., LNKLKOEPEKJ Jq 40, L. 170). "’=EHHAQNO, H’A+A AHHA-IgIA BKJ?PEKJJA AJ 
CN=JdA L=NPEA CNa?A =QT OKIIAO =HHKQeAO L=N HAO J=PEKJO dQ IKJdA. 2KQP d’=bKNd, OKJ BEJ=J?AIAJP AOP =OOQNe LKQN 
IKEPEe L=N HAO ÉP=PO. #J KQPNA ?APPA dANJEfNA beJeBE?EA d’=R=JP=CAO BEO?=QT K?PNKUeO P=JP L=N H’ÉP=P 1QEOOA MQA L=N 
HA !=J=d=.  
2468 !KI. AQN., .H=J d’=?PEKJ u .EANNA dA !KQbANPEJ v - "K?QIAJP dA PN=R=EH =??KIL=CJ=JP HA *ERNA bH=J? OQN HA 
OLKNP, W!-+(2007) 391 BEJ=HY W1#!(2007) 932Y W1#!(2007) 935Y W1#!(2007) 93611 FQEHHAP 2007, .NKLKOEPEKJ 
5). 
2469 !KI. AQN., *ERNA bH=J? OQN HA OLKNP W1#!(2007) 932Y W1#!(2007) 934Y W1#!(2007) 935Y W1#!(2007) 936Y 
/* !-+/2007/0391 BEJ=H, EF.9?J., LP. 2.2 u 1’QJEN LKQN HQPPAN ?KJPNA HA dKL=CA v, +AOQNA 5), L. 5. 
2470 1QERE dA H= de?H=N=PEKJ dAO IEJEOPNAO dAO OLKNPO dA H'3JEKJ AQNKLeAJJA HKNO dA HAQN NeQJEKJ à  E=NNEPV AJ 
JKRAIbNA 2008 (deb=P), /QAOPEKJ KN=HA (--0049/2009) LKOeA L=N )=PANEJ=  =PVAHE AP "KNEO .=?G, =Q JKI dA H= 
?KIIEOOEKJ !3*2 9dQ .=NHAIAJP AQNKLeAJ:, à H= !KIIEOOEKJ : 1QERE dA H= de?H=N=PEKJ dAO IEJEOPNAO dAO OLKNPO dA 
H'3JEKJ AQNKLeAJJA HKNO dA HAQN NeQJEKJ à  E=NNEPV AJ JKRAIbNA 2008 ( 6-0223/2009), NeLKJOA dA (_J $ECAľ 
(IAIbNA dA H= !KIIEOOEKJ), 25 I=NO 2009 : d’=EHHAQNO HA IgIA ?KIIEOO=ENA eP=EP u 9EDJH; B7 9HU7J?ED :kKD; 7KJH; 
7g;D9; EK :kKD; A&A ;KHEFU;DD; v ("8?:.). - 4. =QOOE : 0=LLKNP LQbHE? =JJQAH, !KQN dAO ?KILPAO, 11 BeRNEAN 2015, 
EF.9?J., L. 541. - /QKE MQ’EH AJ OKEP, HAO H=bKN=PKENAO =JPEdKL=CA ATEOP=JP OQN HA LH=J IKJdE=H OKJP d=JO H’KbHEC=PEKJ 
dA ?KKLeNAN AJPNA AQT AJ RANPQ dQ 1'*. 'HO dKERAJP AJ ABBAP OA HERNAN dA I=JEfNA NeCQHEfNA à dAO u 79J?L?JUI H;9h;H9h; 
;J :UL;BEFF;C;DJ :7DI B; :EC7?D; :K 9EDJH[B; :K :EF7g; v (1'* (2016), .=NPEA 2 1A?P. 4.2.3 u .H=JEBE?=PEKJ AP 
IEOA AJ yQRNA dAO =?PEREPeO dA NA?DAN?DA AP dA deRAHKLLAIAJP v), HAO u 9EDD7?II7D9;I v =?MQEOAO d=JO ?A ?=dNA 
B=EO=JP L=N OQEPA H’KbFAP d’QJ u F7HJ7g; v Ne?ELNKMQA =RA? HAQNO DKIKHKCQAO ("8?:., 1A?P., 1A?P. 4.4.6 u .=NP=CA dAO 
?KJJ=EOO=J?AO v). 
2471 Cf. !KI. AQN., *ERNA bH=J? OQN HA OLKNP W1#!(2007) 932Y W1#!(2007) 934Y W1#!(2007) 935Y W1#!(2007) 
936Y /* !-+/2007/0391 BEJ=H, EF.9?J., LP. 2.2 u 1’QJEN LKQN HQPPAN ?KJPNA HA dKL=CA v, L. 5 AP !KI. AQN., .H=J 
d’=?PEKJ u .EANNA dA !KQbANPEJ v - "K?QIAJP dA PN=R=EH =??KIL=CJ=JP HA *ERNA bH=J? OQN HA OLKNP, W!-+(2007) 
391 BEJ=HY W1#!(2007) 932Y W1#!(2007) 935Y W1#!(2007) 936Y, EF.9?J., .NKLKOEPEKJ 4). 
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LNK?AOOQO MQE dAR=EP gPNA NAH=J?e2472 L=N H= !KIIEOOEKJ AQNKLeAJJA AHHA-IgIA2473 =RA? HAO 

ÉP=PO-IAIbNAO2474. 

 
 .=NIE HAO =?PEKJO AJREO=CA=bHAO2475 d’=EHHAQNO, HAO OeJ=PAQNO BN=Jd=EO eRKMQ=EAJP dfO 2013 

dAQT (2) PULAO d’eRKHQPEKJ LKOOEbHAO LKQN HAO EJOPEPQPEKJO ?KJPEJAJP=HAO, H’EJEPE=PERA dAR=JP AJ 

NARAJEN à H= !KIIEOOEKJ AP =Q !KJOAEH dA H’3JEKJ #QNKLeAJJA2476. 

 
409. 'H eP=EP LNKLKOe2477 AJ LNAIEAN HEAQ d’u 9A:D9EKH7g;H Bk7:EFJ?ED F7H Bk.D?ED ;KHEFU;DD; 

:; :?H;9J?L;I :kh7HCED?I7J?ED ;D C7J?VH; :; BKJJ; 9EDJH; B; JH7f?9 :; FHE:K?JI :EF7DJI v2478 AJ 

OA b=O=JP2479 FQNEdEMQAIAJP OQN u Bk7HJ?9B; 83 v dA ?A IgIA PN=EPe, MQE u BK? F;HC;J :k7:EFJ;H 

:;I :?H;9J?L;I :kh7HCED?I7J?ED ;D C7J?VH; FUD7B; v2480. 

                                                
2472 !’AOP H= N=EOKJ LKQN H=MQAHHA H= !KIIEOOEKJ u ;D9EKH7g;9=EP: B7 J;D:7D9; 79JK;BB; :;I QJ7JI C;C8H;I :; 
Bk.D?ED R ?DJHE:K?H; :;I :?IFEI?J?EDI :; :HE?J FUD7B FEKH BKJJ;H 9EDJH; B; JH7f?9 :; IK8IJ7D9;I :EF7DJ;I F7H :;I 
HUI;7KN EHg7D?IUI, EK R H;DfEH9;H B;I :?IFEI?J?EDI ;N?IJ7DJ;I v (!KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP 
AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= 
dEIAJOEKJ AQNKLeAJJA dQ OLKNP v,W1#!(2011) 68 BEJ=HY W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 
12 BEJ=H, EF.9?J., LP. 2.1 u *QPPA ?KJPNA HA dKL=CA v, L. 5). 
2473 'H HQE eP=EP =HKNO BKNPAIAJP ?KJOAEHHe dA u :UJ;HC?D;H B; CEO;D B; FBKI 7:UGK7J :; H;DfEH9;H B;I C;IKH;I :; 
BKJJ; 9EDJH; B; JH7f?9 :; IK8IJ7D9;I :EF7DJ;I 7KGK;B I; B?LH;DJ :;I HUI;7KN EHg7D?IUI, ;D ;DL?I7g;7DJ, I? FEII?8B;, 
Bk?DJHE:K9J?ED EK B; H;DfEH9;C;DJ :; :?IFEI?J?EDI :; :HE?J FUD7B v ("8?:., L. 7). 
2474 #J 2013 AJ?KNA, u ;D :UF?J :K IEKh7?J :; B7 CECC?II?ED ;NFH?CU (w) 9dfO: (w) 2007 :; 9EDI?:UH;H B; JH7f?9 
:; IK8IJ7D9;I :EF7DJ;I 9ECC; Dk?CFEHJ; GK;B JH7f?9 :; :HEgK;I ?BBUg7B;I 7K I;?D :; Bk.D?ED ;KHEFU;DD;, I;KBI 22 
94EJCP-dAQT: QJ7JI C;C8H;I (w) 9=R=EAJP: 9H?C?D7B?IU 9;I EFUH7J?EDI v. "A IgIA, u 9H:; 9hE?N :; Bk?DIJHKC;DJ 
BUg7B :?ff9eN=EP: :kKD QJ7J C;C8H; R Bk7KJH; : CE:; FUD7B FEKH hK?J 98: QJ7JI C;C8H;I, BE? IKH B;I D7H9EJ?GK;I FEKH 
GK7JH; 94: 7KJH;I ;J BE? IKH B; IFEHJ ;D gUDUH7B FEKH GK7JH; 7KJH;I v (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, EF.9?J., 
L. 57). 
2475 Cf. JKP=IIAJP OQN ?APPA MQAOPEKJ :  . &-3*'&A,,  . %A0!'A, u 2DA QOA KB HACEOH=PEKJ EJ NAH=PEKJ PK 
?KJPNKHHEJC PDA LNKdQ?PEKJ, IKRAIAJP, EILKNP=PEKJ, dEOPNEbQPEKJ =Jd OQLLHU KB LANBKNI=J?A- AJD=J?EJC dNQCO EJ 
OLKNP (.#"1) v, 'JOPEPQPA KB 1LKNP =Jd *AEOQNA .KHE?U 1?DKKH KB 1LKNP, #TAN?EOA =Jd &A=HPD 1?EAJ?AO *KQCDbKNKQCD 
3JERANOEPU, *KQCDbKNKQCD, *AE?AOPANODENA, *#11 323, AQCQOP 2012. - !. !&A311A0", 2. !&'0-,, .. '!A0", 
u *= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO z ÉP=P dQ ?=dNA FQNEdEMQA BN=Jd=EO AP ?KIIQJ=QP=ENA v, ePQdA Ne=HEOeA 
d=JO HA ?=dNA d'QJ ?KJPN=P dA NA?DAN?DA ?KJ?HQ AJPNA HA *=bKN=PKENA dA dNKEP dQ OLKNP dA "EFKJ, H= "ENA?PEKJ NeCEKJ=HA 
(AQJAOOA AP 1LKNP AP HA !'0"" dA  KQNCKCJA, de?AIbNA 2009. 
2476 Cf. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 220-221 AP 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, EF.9?J., 
L. 60. 
2477 #J LNAIEAN HEAQ, HA ?KJOP=P eP=EP B=EP MQA H’=bOAJ?A dA u FH?D9?F;I 9ECCKDI FEKH B;I ?DfH79J?EDI FUD7B;I B;I 
FBKI 9EDI;DIK;BB;I ;D C7J?VH; :; :EF7g; v (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 221 : MQE 
?KILNAJdN=EAJP JKJ OAQHAIAJP u HA PN=BE? dA LNKdQEPO OPQLeBE=JPO v, I=EO AJ?KNA u R J;HC; B; :UB?J :; :UJ;DJ?ED :kKD 
FHE:K?J :EF7DJ EK ;D9EH; B; :UB?J :k7:C?D?IJH7J?ED :kKD; IK8IJ7D9; :EF7DJ;) AJCAJdN=EP dA u gH7D:;9O: :?ff?9KBJU9O: 
FEKH BKJJ;H 9EDJH; 4B5;I JH7f?9I v ("8?:. L. 220) dA OQbOP=J?AO dKL=JPAO AJ P=JP MQA u 9?:;JJ; :?ffUH;D9; :k7FFHE9h; 
(w) DK?9N=EP: R Bk;ff?979?JU :; B7 BKJJ; 9EDJH; (w) 9?A: FhUDECVD; 9HA LHQO: IEKL;DJ JH7DIfHEDJ7B?;H v (0=LLKNP 
d’EJBKNI=PEKJ, 1eJ=P, Jq 379, EF.9?J., L. 57).  
2478 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LNKLKOEPEKJ Jq 60, L. 221. 
2479 #P JKJ L=O AJ OA BKJd=JP OQN HAO dEOLKOEPEKJO dQ 2$3# HQE K?PNKU=JP QJA ?KILePAJ?A BKNP HEIEPeA AJ I=PEfNA 
OLKNPERA (Cf. 2$3#, =NP. 165 AP 6 A). 
2480 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, EF.9?J., L. 62. - #J =LLHE?=PEKJ dA H= dEOLKOEPEKJ LNe?EPeA, u 9H:; 
)7HB;C;DJ ;KHEFU;D ;J B; CEDI;?B, IJ7JK7DJ F7H LE?; :; :?H;9J?L;I 9EDfEHCUC;DJ R B7 FHE9U:KH; BUg?IB7J?L; 
EH:?D7?H;, F;KL;DJ 9AJ ABBAP: UJ78B?H :;I HVgB;I C?D?C7B;I H;B7J?L;I R B7 :Uf?D?J?ED :;I ?DfH79J?EDI FUD7B;I ;J :;I 
I7D9J?EDI :7DI :;I :EC7?D;I :; 9H?C?D7B?JU F7HJ?9KB?VH;C;DJ gH7L; H;LWJ7DJ KD; :?C;DI?ED JH7DIfHEDJ?VH; HUIKBJ7DJ 
:K 97H79JVH; EK :;I ?D9?:;D9;I :; 9;I ?DfH79J?EDI EK :'KD 8;IE?D F7HJ?9KB?;H :; B;I 9EC87JJH; IKH :;I 87I;I 
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#J =LLHE?=PEKJ dA ?APPA dANJEfNA dEOLKOEPEKJ, u 9H:; :UB?J :; JH7f?9 :; FHE:K?JI :EF7DJI 

FEKHH7?J 7?DI? WJH; :Uf?D? 7L;9 B7 CWC; J;HC?DEBEg?; :; F7HJ ;J :k7KJH; :; Bk.D?ED ;KHEFU;DD; v 

=HKNO MQA u 9d:;I I7D9J?EDI C?D?C7B;I FEKHH7?;DJ Ug7B;C;DJ WJH; 7jEKJU;I R 9; :?IFEI?J?f, (w) 

9AJ RQA dA: f79?B?J;H Bk79J?ED :;I 7KJEH?JUI FEB?9?VH;I ;J :EK7D?VH;I v2481. 

 
 #J OA?KJd HEAQ, HAO OeJ=PAQNO LNKLKO=EAJP QJA OKHQPEKJ2482 ?KJBKNIA =QT 2N=EPeO 

AQNKLeAJO NeOEd=JP d=JO H’EJOPEPQPEKJ d’QJ .=NMQAP AQNKLeAJ2483 MQE REAJP2484 dA RKEN HA FKQN. 

 
410. #J H’=PPAJPA dA H= Ne=HEO=PEKJ d’QJA ePQdA AQNKLeAJJA AJ ?A dKI=EJA2485, EH eP=EP AJ?KNA 

MQAOPEKJ dA H’u 7:EFJ9EKJ: ;J (w) 9dQ: F7HJ7g; :;I FB7DI :k79J?ED D7J?ED7KN (w) 9AJPNA: B;I 

QJ7JI C;C8H;I v dA H’3# d=JO HA bQP dA u g7H7DJ?H B7 9EEH:?D7J?ED ;DJH; JEKI B;I 79J;KHI 

9ED9;HDUI v2486 L=N H= HQPPA ?KJPNA HA dKL=CA. 

 
!AO PDfIAO dQ L=NP=CA d’EJBKNI=PEKJO AP dA H= LH=JEBE?=PEKJ2487 dAO =?PEKJO =JPEdKL=CA 

?KJOPEPQAJP eREdAIIAJP dAO LNeK??QL=PEKJO ?AJPN=HAO dA H= !KIIEOOEKJ AQNKLeAJJA2488 MQE 

                                                
9ECCKD;I v (Cf. 2$3#, =NP. 83 .=N. 1, =H. 1). *AO u :EC7?D;I :; 9H?C?D7B?JU v ?KJ?ANJeO OKJP AJOQEPA LNe?EOeO L=N 
HA PN=EPe HQE-IgIA MQE REOA dEBBeNAJPAO DULKPDfOAO dKJP u B; JH7f?9 ?BB?9?J; :; :HEgK;I v, HA u 8B7D9h?C;DJ :'7Hg;DJ v, 
H= u 9EHHKFJ?ED v, H= u 9EDJH;f7TED :; CEO;DI :; F7?;C;DJ v, H= u 9H?C?D7B?JU ?DfEHC7J?GK; v KQ AJ?KNA u B7 
9H?C?D7B?JU EHg7D?IU; v ("8?:., =H. 2). 2KQPABKEO, dAO I=NCAO dA I=JyQRNAO OKJP H=EOOeAO =QT EJOPEPQPEKJO dA H’3# 
dfO HKNO MQ’u 9A:D fED9J?ED :;I :UL;BEFF;C;DJI :; B7 9H?C?D7B?JU, HA !KJOAEH L9KQNN=: 7:EFJ;H KD; :U9?I?ED 
?:;DJ?f?7DJ :'7KJH;I :EC7?D;I :; 9H?C?D7B?JU (w) 9AJ: (w) IJ7JK9=JP: R B'KD7D?C?JU, 7FHVI 7FFHE87J?ED :K 
)7HB;C;DJ ;KHEFU;D v ("8?:., =H. 3). 
2481 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, EF.9?J., L. 62. 
2482 "8?:., L. 63. 
2483 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, EF.9?J., L. 63 : 9f. 2$3#, =NP. 86 .=N. 1 à 4 (*A 2$3# LANIAP à ?A PEPNA 
u :k?DIJ?JK;H KD )7HGK;J ;KHEFU;D :;IJ?DU R 9EC87JJH; B;I ?DfH79J?EDI FEHJ7DJ 7JJ;?DJ; 7KN ?DJUHWJI f?D7D9?;HI :; 
Bk.D?ED ;KHEFU;DD; v MQE QJA BKEO eP=bHE d=JO HAO ?KJdEPEKJO LNeRQAO L=N HAO PATPAO, LKQNN=EP RKEN OAO ?KILePAJ?AO 
ePAJdQAO u R B7 BKJJ; 9EDJH; B7 9H?C?D7B?JU gH7L; 7O7DJ KD; :?C;DI?ED JH7DIfHEDJ?VH; (..), EFJ?ED GK? 9EDIJ?JK; R BEDg 
J;HC; KD; EFFEHJKD?JU FEKH ?DJ;DI?f?;H B7 BKJJ; 9EDJH; B; :EF7g; (w) v). 
2484 4. =R=JP : 0eOKHQPEKJ dQ .=NHAIAJP AQNKLeAJ dQ 29 =RNEH 2015 OQN H= LNKLKOEPEKJ dA NfCHAIAJP dQ !KJOAEH 
LKNP=JP ?Ne=PEKJ dQ .=NMQAP AQNKLeAJ (!-+(2013)0534 z 2013/0255(A..), EF.9?J. ; AP .NKLKOEPEKJ dA 0fCHAIAJP 
dQ !KJOAEH LKNP=JP ?Ne=PEKJ dQ .=NMQAP AQNKLeAJ, LNeOAJPeA L=N H= !KIIEOOEKJ AQNKLeAJJA,  NQTAHHAO, HA 17 FQEHHAP 
2013, !-+(2013) 534 BEJ=H, 2013/0255 (A..), EF.9?J. - Cf. 1. +A,A!-0"A, u *A dNKEP LeJ=H dA H'3JEKJ à 
H'DAQNA dA H= !D=NPA AP dQ .=NMQAP AQNKLeAJ v, R,C, 2013, L. 927 ; .. %&A*#&-+A08 A,, u *A L=NMQAP AQNKLeAJ 
: H'QPKLEA dAREAJP-P-AHHA AJBEJ Ne=HEPe ? v, AJ FUD7B, 2010, L. 539. 
2485 Cf. !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v, W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J., LP. 2.1 u *QPPA ?KJPNA HA dKL=CA v, L. 7. 
2486 "8?:., L. 4. 
2487 *’A+A =CEP OKQO BKNIA dA u .H=JO OPN=PeCEMQAO v, EJOPNQIAJPO dA LKHEPEMQA CHKb=HA =JPEdKL=CA ?KILNAJ=JP 
u :;I E8j;9J?fI 9BUI, 7?DI? GK; :;I IJH7JUg?;I, :;I FHEgH7CC;I ;J :;I ?D:?97J;KHI :; F;HfEHC7D9;I ?CFEHJ7DJI FEKH 
EH?;DJ;H B7 :?H;9J?ED IJH7JUg?GK; :; BkA&A ;J BK? F;HC;JJH;, 7?DI? GKkR I;I F7HJ;D7?H;I, :kUL7BK;H IED ;ff?979?JU v 
(A+A, .H=J OPN=PeCEMQA 2011-2016, EF.9?J., '. u AR=JP-LNKLKO v, L. 3). 
2488 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= 
!KJRAJPEKJ v, =), AJREO=CA=JP HAO dEOLKOEPEBO dA LNeRAJPEKJ, edQ?=PEKJ, NA?DAN?DA, ?KJPNmHA AP O=J?PEKJ dA 
H’QPEHEO=PEKJ AP dQ PN=BE? dA LNKdQEPO dKL=JPO MQA HAO ÉP=PO L=NPEAO à H= !'"1 dARNKJP IAPPNA AJ yQRNA. 'HO RKJP =HKNO 
AJ ?AO dKI=EJAO O’AJC=CAN à u 7:EFJ;H :;I C;IKH;I 7FFHEFH?U;I 7KN D?L;7KN D7J?ED7B ;J ?DJ;HD7J?ED7B GK? IE?;DJ 
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RKJP OKHHE?EPAN H= IEOA AJ yQRNA dA u FB7DI :k79J?ED D7J?ED7KN v2489, AJ L=NPE?QHEAN dA 

LNeRAJPEKJ2490 AP dA HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO2491. 

 
411. #HHA =HH=EP d’=EHHAQNO L=N H= OQEPA NA?KII=JdAN à H’3JEKJ AQNKLeAJJA dA OQERNA ?APPA IgIA 

HECJA dA ?KJdQEPA AJ LNKIKQR=JP HA NA?KQNO à H= PA?DJEMQA dA H= LH=JEBE?=PEKJ dAO =?PEKJO 

=JPEdKL=CA. 

 
AHKNO MQA u 9d:; DEC8H;KI;I F7HJ?;I FH;D7DJ;I HU9B7C9=EAJP: KD; F7HJ?9?F7J?ED FBKI 

79J?L; :; Bk.D?ED R B7 BKJJ; 9EDJH; B; :EF7g; v2492, OAO ÉP=PO IAIbNAO KJP eH=bKNe L=N OKJ 

AJPNAIEOA QJ ?=dNA dA ?KKLeN=PEKJ LNAJ=JP H= BKNIA dALQEO 2011 d’QJ LH=J dA PN=R=EH PNEAJJ=H 

=LLNKQRe L=N HA !KJOAEH dA H’3JEKJ AQNKLeAJJA2493. 

 
412. !A dK?QIAJP =R=EP LKQN RK?=PEKJ dA u f7LEH?I;H KD; 7FFHE9h; fED:U; IKH B7 9EEFUH7J?ED 

;J B7 9ED9;HJ7J?ED ;DJH; B;I QJ7JI C;C8H;I ;J B7 CECC?II?ED (w) v PKQP ?KIIA dA u IKHCEDJ;H 

B;I :?ff?9KBJUI JH7DID7J?ED7B;I gHS9; R KD; 7FFHE9h; 9EEH:EDDU; :; B'.E v 2494, AJ L=NPE?QHEAN 

d=JO HA dKI=EJA =JPEdKL=CA2495. 

 

                                                
9EDfEHC;I 7KN FH?D9?F;I v AJ ?=QOA ("8?:.) AP LNAJ=JP H= BKNIA dA u BE?I, (w) HVgB;C;DJI, (w) FEB?J?GK;I EK (w) 
FH7J?GK;I 7:C?D?IJH7J?L;I v (Cf. "8?:., =NP. 5 u +AOQNAO LANIAPP=JP d’=PPAEJdNA HAO KbFA?PEBO dA H= !KJRAJPEKJ v). 
"’=EHHAQNO, HA HEAJ AOP B=EP à ?A OP=dA =RA? HA dK?QIAJP dA H= !KIIEOOEKJ ePQdEe, LQEOMQA HA bQP LKQNOQERE AOP u :; 
9EEH:EDD;H B7 C?I; ;D gKLH; :; B7 BKJJ; 9EDJH; B; :EF7g; v à ?AO IgIAO u D?L;7KN D7J?ED79QT: (w) 9?KIIA: 
?DJ;HD7J?ED79QT: v (Cf. "8?:., =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= !KJRAJPEKJ v, LP. 1), =HKNO MQA H’3# LNKIAQP H= 
?KKNdEJ=PEKJ AP H= ?KKLeN=PEKJ d=JO OKJ ?D=IL dA ?KILePAJ?A. - .=N HA bE=EO dQ !+A AP dQ .NKCN=IIA IKJdE=H 
=JPEdKL=CA, H’A+A = AJ?KNA eNECe AJ KbFA?PEB LNAIEAN H= Je?AOOEPe dA RAEHHAN u 7K H;IF;9J :; Bkh7HCED?I7J?ED (w) 
9EEH:?D7J?ED (w) ;J (w) ;ff?979?JU :;I {FHEgH7CC;I D7J?ED7KN ;J ?DJ;HD7J?ED7KN| 7DJ?:EF7g; H;B7J?fI R B7 
:UJ;9J?ED, :?IIK7I?ED ;J FHUL;DJ?ED :K :EF7g; v (!+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ 
dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v). 
2489 Cf. !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v, W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J., LP. 2.1 u *QPPA ?KJPNA HA dKL=CA v, L. 4. 
2490 *= !KIIQJE?=PEKJ dA 2011, AJ?KQN=CA=JP H= !KIIEOOEKJ AQNKLeAJJA à u IEKJ;D?H B;I HUI;7KN 
JH7DID7J?ED7KN :; BKJJ; 9EDJH; B; :EF7g;, DEJ7CC;DJ B;I HUI;7KN 9ED9;DJH7DJ B;KHI ;ffEHJI IKH B;I C;IKH;I 
FHUL;DJ?L;I H;B7J?L;I 7K IFEHJ 7C7J;KH, 7K IFEHJ FEKH JEKI ;J R B7 9ED:?J?ED FhOI?GK; v ("8?:., L. 7). 
2491 !’AOP =EJOE L=N ATAILHA MQ’u KD iFB7Dj JH?;DD7B :; FHUL;DJ?ED :;I 9ED:K?J;I :EF7DJ;I v = RQ HA FKQN AJ 2008 
AJ $N=J?A =HKNO MQA dALQEO O= de?HEJ=EOKJ OQER=JPA dA 2011 O’U =FKQPA QJ u LEB;J v NAH=PEB à H= u BKJJ; 9EDJH; B; JH7f?9 
:;I FHE:K?JI :EF7DJI v (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 100). 
2492 !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v, W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J., LP. 2.1 u *QPPA ?KJPNA HA dKL=CA v, L. 4. 
2493 Cf. LKQN HA LNAIEAN LH=J : 0eOKHQPEKJ dQ !KJOAEH AP dAO NALNeOAJP=JPO dAO CKQRANJAIAJPO dAO ÉP=PO IAIbNAO, 
NeQJEO =Q OAEJ dQ !KJOAEH OQN HA LH=J dA PN=R=EH dA H’3JEKJ AQNKLeAJJA AJ B=RAQN dQ OLKNP LKQN 2011-2014, 2011/! 
162/01, J(.E, ! 162/1 dQ 1AN FQEJ 2011. 
2494 "8?:., LP. 2 u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP AJ eP=bHEOO=JP QJ LH=J dA PN=R=EH dA H’3# v : 
KbFA?PEBO MQE ?KILP=EAJP L=NIE HAO u JhVC;I 9LNEJ?EL=QT: H;9;DIUI :7DI B7 9ECCKD?97J?ED ;J B; %?LH; 8B7D9, GK? 
I;HL9EN=EAJP: :; 87I; gUDUH7B; R B7 9EEFUH7J?ED R L;D?H v). 
2495 "8?:. =). 



  258 

 .NEREHeCE=JP H= PA?DJEMQA dQ u :?7BEgK; IJHK9JKHU v2551 AJPNA H’AJOAIbHA dAO L=NPEAO 

LNAJ=JPAO, H’3# dAI=Jd=EP MQA OKEAJP =dKLPeAO dAO u 9N:;9ECC7D:7J?EDI (w) IKH B; :EF7g; 

:7DI B; IFEHJ :; BE?I?HI ;J B7 FHUL;DJ?ED :K :EF7g; : U9h7Dg; :; 8EDD;I FH7J?GK;I ;J 

7FFH;DJ?II7g; ;D UGK?F; v2552. 

 
413. #HHAO LKQR=EAJP AJ H’K??QNNAJ?A OA BKJdAN OQN HAO ?KJ?HQOEKJO dQ N=LLKNP dA H’ePQdA KQ 

AJMQgPA dEPA u #QNKLAA?PERA v dA 2014 ?KII=JdeA à H= !KIIEOOEKJ AQNKLeAJJA2553. 2KQP AJ 

EdAJPEBE=JP HAO LNEJ?EL=QT KbOP=?HAO à H= IEOA AJ yQRNA dA LNKCN=IIAO dA LNeRAJPEKJ dQ dKL=CA 

d=JO HAO OLKNPO dA HKEOENO2554, ?A dK?QIAJP OKQHECJ=EP dA JKQRA=Q H’EILKNP=J?A d’QJA ?KKLeN=PEKJ 

=?PERA dA PKQO HAO =?PAQNO ?KJ?ANJeO. 

 
"AO L=NPAJ=NE=PO ABBE?=?AO AP HA L=NP=CA dAO IAEHHAQNAO LN=PEMQAO (OQNPKQP AJPNA HAO 

=QPKNEPeO LQbHEMQAO ?D=NCeAO dA H= O=JPe AP dA H’edQ?=PEKJ AP HAO -,A") dAR=EP gPNA B=RKNEOeO 

OQN HA LH=J EJPANJ=PEKJ=H AJ L=NPE?QHEAN2555. 

 
414. .KQN ?A B=ENA, HAO ÉP=PO IAIbNAO dA H’3# LAQRAJP d’=EHHAQNO beJeBE?EAN dA H’=LLQE dA 

HAQNO NALNeOAJP=JPO =Q OAEJ dQ !KJOAEH dA BKJd=PEKJ dA H’A+A =CEOO=JP L=N RKEA dA LKOEPEKJO 

?KKNdKJJeAO. 

                                                
2551 0eOKHQPEKJ dQ !KJOAEH AP dAO NALNeOAJP=JPO dAO CKQRANJAIAJPO dAO ÉP=PO IAIbNAO, NeQJEO =Q OAEJ dQ !KJOAEH 
dQ 21 I=E 2014, OQN HA LH=J dA PN=R=EH dA H’3JEKJ AQNKLeAJJA AJ B=RAQN dQ OLKNP LKQN 2014-2017, 2014/! 183/03, 
EF.9?J., ''' u +ePDKdAO AP OPNQ?PQNAO dA PN=R=EH v. - 4. =R=JP OQN ?APPA IgIA JKPEKJ : 0eOKHQPEKJ dQ !KJOAEH AP dAO 
NALNeOAJP=JPO dAO CKQRANJAIAJPO dAO ÉP=PO IAIbNAO, NeQJEO =Q OAEJ dQ !KJOAEH OQN HA LH=J dA PN=R=EH dA H’3JEKJ 
AQNKLeAJJA AJ B=RAQN dQ OLKNP LKQN 2011-2014, 2011/! 162/01, EF.9?J., LP. 3 u +ePDKdAO AP OPNQ?PQNAO dA PN=R=EH v.  
2552 "8?:., 0QbNEMQA u 0eOQHP=PO à =PPAEJdNA AP d=PA bQPKEN v. - !AO NA?KII=Jd=PEKJO OANKJP OAIbHA-P-EH HA BNQEP dQ 
PN=R=EH d’QJ BQPQN (?) u CNKQLA d’ATLANPO OQN HA dKL=CA d=JO HA OLKNP HKEOEN AP H= LNeRAJPEKJ dQ dKL=CA v. 
2553 Cf. !KIIEOOEKJ AQNKLeAJJA, u "KLEJC .NARAJPEKJ - A I=L KB *AC=H, 0ACQH=PKNU =Jd .NARAJPEKJ .N=?PE?A 
.NKREOEKJO EJ #3 28 v, ,ASO, 12 de?AIbNA 2014 : MQE LNKLKOA QJ =LANdQ dAO LNEJ?EL=HAO ?KJ?HQOEKJO MQ’EH O’=CEP 
dA PENAN dA ?APPA AJMQgPA. - 4. #QNKLA=J ?KIIEOOEKJ NALKNP, ,JK:O ED DEF?Dg )H;L;DJ?ED : A C7F Ef %;g7B, 
R;gKB7JEHO 7D: )H;L;DJ?ED )H79J?9; )HEL?I?EDI ?D E. 28, 'dAJPEBEANO '1 ,: 978-92-79-43542-3 "-': 
10.2766/86776, !=P=HKCQA JQIbAN ,!-05-14-066-#,-,, ed. *QTAIbKQNC : .QbHE?=PEKJO -BBE?A KB PDA #QNKLA=J 
3JEKJ, 12 de?AIbNA 2014. 
2554 /QA OKJP : H’=bOAJ?A dA ?KILNeDAJOEKJ dQ NmHA dA H’EJCAOPEKJ dA OQLLHeIAJPO JQPNEPEKJJAHO ?KIIA L=OOANAHHA 
RANO dAO LN=PEMQAO dA dKL=CA ; H= NeCHAIAJP=PEKJ EJ=deMQ=PA AP L=N?AHH=ENA dA H'EJdQOPNEA dAO OQLLHeIAJPO 
JQPNEPEKJJAHO ; H'=??fO BKNP =EOe =QT LNKdQEPO dKL=JPO ; AP AJBEJ, HA I=JMQA dA ?KKLeN=PEKJ BKNIAHHA AJPNA HAO L=NPEAO 
LNAJ=JPAO. 
2555 "8?:. - "’=EHHAQNO, H’=NPE?HA 165 dQ 2$3# J’KBBNA L=O OAQHAIAJP H= LKOOEbEHEPe dA ?Ne=PEKJ d’QJ LNKCN=IIA 
AQNKLeAJ dA BEJ=J?AIAJP OLe?EBEMQAIAJP dedEe =Q OLKNP. 'H LANIAP eC=HAIAJP dA NAJBKN?AN AP d’=IeHEKNAN OKJ 
EJ?HQOEKJ =Q OAEJ dAO dEBBeNAJPAO LKHEPEMQAO AP LNKCN=IIAO AQNKLeAJO ATEOP=JPO. !A J’AOP PKQPABKEO MQA HA OLKNP dA 
I=OOA MQE AOP QJA JKQRAHHA BKEO REOeA, N=EOKJ LKQN H=MQAHHA EH AOP OAQHAIAJP B=EP NeBeNAJ?A =QT BKJdAIAJPO PATPQAHO 
dA H’=?PEKJ dA H’3# AJ ?A dKI=EJA : 9f. !KIIQJE?=PEKJ dA H= !KIIEOOEKJ #QNKLA 2020, u 3JA OPN=PeCEA LKQN QJA 
?NKEOO=J?A EJPAHHECAJPA, dQN=bHA AP EJ?HQOERA !-+(2010) 2020 BEJ=H, 3 de?AIbNA 2010 ; 0fCHAIAJP (3#) Jq 
1288/2013 dQ .=NHAIAJP AQNKLeAJ AP dQ !KJOAEH dQ 11 de?AIbNA 2013 eP=bHEOO=JP "#N=OIQO +": HA LNKCN=IIA dA 
H'3JEKJ LKQN H'edQ?=PEKJ, H= BKNI=PEKJ, H= FAQJAOOA AP HA OLKNP AP =bNKCA=JP HAO de?EOEKJO Jq1719/2006/!#, Jq 
1720/2006/!# AP Jq1298/2008/!# (2ATPA LNeOAJP=JP dA H'EJPeNgP LKQN H'###), J(.E, * 347/50, dQ 20 de?AIbNA 
2013. 
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2 - L( c558d04(:054 d,9 6590:0549 d, 2’U4054 ,u856B,44, (u 9,04 du C549,02 d, -54d(:054 
d, 2’AMA 
 
415. *’#QNKLA ?KJPEJAJP=HA O’AOP RQ =PPNEbQAN ?EJM (5) OEfCAO d=JO HA !KJOAEH dA BKJd=PEKJ dA 

H’A+A, PNKEO (3) eP=JP NeOANReO à H’3JEKJ AQNKLeAJJA AP HAO dAQT (2) =QPNAO =Q !KJOAEH dA 

H’#QNKLA, OEPQ=PEKJ MQE EILKO=EP à H= LNAIEfNA d’eP=bHEN HAO LNEJ?ELAO dA ?KKNdEJ=PEKJ dA OAO 

LKOEPEKJO ?KIIA dA ?AHHAO dA OAO ÉP=PO IAIbNAO =R=JP HAO NeQJEKJO dA ?AP KNC=JA, u ;D UJHE?J; 

9EEFUH7J?ED v L=N =EHHAQNO =RA? HA !KJOAEH dA H’#QNKLA2556. 

 
ABEJ dA PAJPAN dA OA LNeOANRAN dAO u H?IGK;I :; :EK8BEDI ;J :; :?IIEBKJ?ED :9A: 9OKJ: 

FE?:I (w) :7DI B7 BKJJ; 9EDJH; B; :EF7g; v2572, AQ eC=Nd AJ L=NPE?QHEAN à H= LNeeIEJAJ?A dQ 

!KJOAEH dA H’#QNKLA d=JO HA dKI=EJA dA H= LNKPA?PEKJ dAO dNKEPO BKJd=IAJP=QT, H’3JEKJ 

AQNKLeAJJA = RKQHQ ?KdEBEAN HAQNO NAH=PEKJO2573. 

 
416. #J IgIA PAILO MQ’AHHA KNC=JEO=EP H= ?KKLeN=PEKJ EJPN=-AQNKLeAJJA LKQN LKNPAN D=QP O= 

RKET =Q OAEJ dQ !KJOAEH dA BKJd=PEKJ dA H’A+A2574, AHHA deBEJEOO=EP =EJOE OKII=ENAIAJP HAO 

?KJdEPEKJO MQE dAR=EAJP gPNA ABBA?PERAO =RA? HA !KJOAEH dA H’#QNKLA =Q PN=RANO dA OKJ !KIEPe =d 

DK? LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA (!A&A+A)2575. 

 
"QN=JP ?D=?QJA dAO NeQJEKJO dA ?A !KIEPe, u B; H;FHUI;DJ7DJ :; B7 FHUI?:;D9; 9dA H’3#: 

FHUI;DJ; 9O:7 FEI?J?ED v OQN HAO MQAOPEKJO MQE KJP B=EP H’KbFAP d’QJ ?KJOAJOQO AJPNA HAO ÉP=PO 

                                                
2556 !KI. LNAOOA, 3046fIA OAOOEKJ dQ !KJOAEH ÉdQ?=PEKJ, FAQJAOOA, ?QHPQNA AP OLKNP, dAO 18 AP 19 JKRAIbNA 
2010, EF.9?J., L. 12. - 'H O’=CEOO=EP dA LANIAPPNA u B;I QJ7JI C;C8H;I (w) :k7LE?H FBKI :; FE?:I :7DI B;I :UB?8UH7J?EDI 
:; v H’A+A (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, FHU9., L. 57). 
2572 1EPA 'JPANJAP AQNKL=BKNQI.HQ (%N=Jd-"Q?De dA *QTAIbKQNC), dK?. u *KNO dQ PKQP LNAIEAN !KJOAEH dAO 
IEJEOPNAO dAO 1LKNPO BKNIAH, 0KI=EJ 1?DJAEdAN = LH=Ede LKQN QJA LNEOA AJ ?KILPA LHQO =??NQA "dAO L=NPE?QH=NEPeO 
dA LAPEPAO J=PEKJO OLKNPERAO" v, 19 JKRAIbNA 2010. 
2573 4. !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v, W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J., LP. 2.1 u *QPPA ?KJPNA HA dKL=CA v : 
u 9H:7 CECC?II?ED IEKB?gD9=EP: 9AJ L=NPE?QHEAN: GKk?B (...) 9eP=EP: DU9;II7?H; GK; B;I HVgB;I ;J FH7J?GK;I :; BKJJ; 9EDJH; 
B; :EF7g; IE?;DJ 9EDfEHC;I R B7 BUg?IB7J?ED :; Bk.E 9ED9;HD7DJ B; H;IF;9J :; :HE?JI ;J :; FH?D9?F;I fED:7C;DJ7KN 
9ECC; B; H;IF;9J :; B7 L?; FH?LU; ;J f7C?B?7B;, B7 FHEJ;9J?ED :;I :EDDU;I R 97H79JVH; F;HIEDD;B, B; :HE?J R KD FHE9VI 
UGK?J78B; ;J B7 FHUIECFJ?ED :k?DDE9;D9; v. #HHA N=FKQP=EP AJ?KNA dA B=dKJ ?H=OOEMQA, MQA u 9P:EKJ; B?C?J7J?ED :; 
Bk;N;H9?9; :; 9;I :HE?JI ;J B?8;HJUI :9AR=EP: WJH; FHULK; F7H B7 BE? ;J H;IF;9J;H B; 9EDJ;DK ;II;DJ?;B :;I:?JI :HE?JI 
7?DI? GK; B; FH?D9?F; :; FHEFEHJ?EDD7B?JU v. 
2574 0eOKHQPEKJ dQ !KJOAEH AP dAO NALNeOAJP=JPO dAO CKQRANJAIAJPO dAO ÉP=PO IAIbNAO NeQJEO =Q OAEJ dQ !KJOAEH 
?KJ?ANJ=JP H= NALNeOAJP=PEKJ dAO ÉP=PO IAIbNAO dA H'3# =Q OAEJ dQ ?KJOAEH dA BKJd=PEKJ dA H'ACAJ?A IKJdE=HA 
=JPEdKL=CA (A+A) AP H= ?KKNdEJ=PEKJ dAO LKOEPEKJO dA H'3# AP dA OAO ÉP=PO IAIbNAO =R=JP ?D=MQA NeQJEKJ dA 
H'A+A, 2011/! 372/02, EF.9?J. 
2575 4. "EREOEKJ dAO !KJRAJPEKJO dQ OLKNP / "ENA?PEKJ dA H= (AQJAOOA AP dQ 1LKNP dQ !KJOAEH dA H’#QNKLA, 
u "eLHE=JP d’EJBKNI=PEKJ OQN H= !KJRAJPEKJ ?KJPNA HA dKL=CA v, ?KJOQHP=PEKJ AJ F=JREAN 2017.  
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IAIbNAO2576, JKP=IIAJP AJ RQA dA u I';ffEH9;H :9A: 9H’U: ?D9BKH; (w) :7DI (w) 9?AHHA: :K 

9EDJ?D;DJ ;KHEFU;D UB78EHU; v L=N HQE2577. 

 
417. !APPA RKHKJPe dA ?KJOAJOQO AOP L=N =EHHAQNO B=RKNEOeA L=N HA B=EP MQA H= u CECC?II?ED 

EKHEFU;DD; v LAQP =OOEOPAN u 7KN HUKD?EDI :K CA!A&A (...) ;D J7DJ GKkE8I;HL7J;KH v2578 =HKNO 

MQA H’3JEKJ AQNKLeAJJA AOP =OOK?Ee L=N HA !KJOAEH dA H’#QNKLA à H’A??KNd L=NPEAH eH=NCE OQN HA 

OLKNP (A.#1) REO=JP à u :UL;BEFF;H (w) 9QJA: 9EEFUH7J?ED 7L;9 B;I EHg7D?I7J?EDI DED 

gEKL;HD;C;DJ7B;I :K IFEHJ ;J 9JKP=IIAJP: B;I IJHK9JKH;I 7DJ?:EF7g; 7K D?L;7K ?DJ;HD7J?ED7B, 

HUg?ED7B ;J D7J?ED7B v2579. 

  
#HHA LKQNN=EP IgIA =bKQPEN d=JO HAO LNK?D=EJAO =JJeAO à u KD; 7:hUI?ED :; Bk.D?ED 

;KHEFU;DD; R B7 CEDL;DJ?ED :K CEDI;?B :; BkEKHEF; 9EDJH; B; :EF7g; v2580 d=JO H= IAOQNA 

Kn2581 H= u F;HIEDD7B?JU jKH?:?GK; v2582 HQE = ePe NA?KJJQA L=N HA 23#2583. 

 
418. "=JO ?APPA KLPEMQA, H= !KIIQJE?=PEKJ dA 2011 AJ?KQN=CA=EP d’=EHHAQNO H= 

!KIIEOOEKJ à u FHEFEI;H KD FHEj;J :; C7D:7J FEKH 9?:;I DUgE9?7J?EDI v2584, LNK?AOOQO MQE, O’EH 

=R=EP =bKQPE2585, =QN=EP O=JO =Q?QJ dKQPA R=HQ =Q !KJOAEH dA H’#QNKLA dA NAdARAJEN QJ =?PAQN 

                                                
2576 0eOKHQPEKJ dQ !KJOAEH AP dAO NALNeOAJP=JPO dAO CKQRANJAIAJPO dAO ÉP=PO IAIbNAO NeQJEO =Q OAEJ dQ !KJOAEH 
?KJ?ANJ=JP H= NALNeOAJP=PEKJ dAO ÉP=PO IAIbNAO dA H'3# =Q OAEJ dQ ?KJOAEH dA BKJd=PEKJ dA H'ACAJ?A IKJdE=HA 
=JPEdKL=CA (A+A) AP H= ?KKNdEJ=PEKJ dAO LKOEPEKJO dA H'3# AP dA OAO ÉP=PO IAIbNAO =R=JP ?D=MQA NeQJEKJ dA 
H'A+A, 2011/! 372/02, EF.9?J., AJJATA '' u *ECJAO dA ?KJdQEPA AJPNA HA !KJOAEH, HAO ÉP=PO IAIbNAO AP H= 
!KIIEOOEKJ ?KJ?ANJ=JP H= LNeL=N=PEKJ dAO NeQJEKJO dA H'A+A v, 0QbNEMQA u 0AH=PEKJ =RA? HA !KJOAEH dA H’#QNKLA 
v. 
2577 "8?:. 
2578 Cf. 1EPA 'JPANJAP dQ !KJOAEH dA H’#QNKLA, dK?. u !KIEPe =d DK? AQNKLeAJ LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA 
(!A&A+A) v, EF.9?J. - Cf. !KJOAEH dA H’#QNKLA, !KJRAJPEKJ ?QHPQNAHHA AQNKLeAJJA, 12!# Jq 018. 
2579 !KJOAEH dA H’#QNKLA, 0eOKHQPEKJ !+/0AO(2010)11 ?KJBENI=JP H’eP=bHEOOAIAJP dA H’A??KNd L=NPEAH eH=NCE OQN 
HA OLKNP (A.#1),13 K?PKbNA 2010, 1P=PQP NeREOe OAHKJ H= de?EOEKJ dQ !KIEPe dA dENA?PEKJ dA H’A.#1, HAO 4 AP 5 I=E 
2010 AP =LLNKQRe L=N H= 6fIA NeQJEKJ dQ !KIEPe OP=PQP=ENA, HA 28 FQEJ 2010, =NP. 1 u 2a?DAO v, LP. 2. 
2580 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 379, EF.9?J., L. 58. - !A OAN=EP IgIA u BkE8j;9J?f 7DDED9U v L=N H’3# ("8?:.) 
2581 4. !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v,W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J., LP. 2.1 u *QPPA ?KJPNA HA dKL=CA v, LL. 
4-5. 
2582 Cf. JKP=IIAJP : 4. +'!&#* u 3JEKJ AQNKLeAJJA (2N=EPe dA *EObKJJA) v, RUF. :H. ;KH., JJq 13-16. 
2583 Cf. 23#, =NP. 47. - *QE LANIAPP=JP L=N OQEPA OQN HA BKJdAIAJP dA H’=NP. 165 AP 6 A) dQ 2$3# dA O’AJC=CAN 
?KJRAJPEKJJAHHAIAJP KQ d’=dDeNAN AJ OKJ JKI LNKLNA à dEBBeNAJPAO ?KJRAJPEKJO. 
2584 !KIIQJE?=PEKJ dA H= !KIIEOOEKJ =Q .=NHAIAJP AQNKLeAJ, =Q !KJOAEH, =Q !KIEPe e?KJKIEMQA AP OK?E=H 
AQNKLeAJ AP =Q !KIEPe dAO NeCEKJO, u "eRAHKLLAN H= dEIAJOEKJ AQNKLeAJJA dQ OLKNP v,W1#!(2011) 68 BEJ=HY 
W1#!(2011) 67 BEJ=HY W1#!(2011) 66 BEJ=HY, !-+(2011) 12 BEJ=H, EF.9?J., LP. 2.1 u *QPPA ?KJPNA HA dKL=CA v, L. 7. 
2585 *A LNK?AOOQO AJ ?KQNO d’=dDeOEKJ dA H’3# à H= !#"& = d’=EHHAQNO OQbE AJPNA PAILO QJ CNKO ?KQL d’=NNgP OQEPA 
à H’=REO deB=RKN=bHA eIEO L=N H= !(3# OQN ?APPA MQAOPEKJ : Cf. !(3#, AOO. LHeJ., =REO Jq 2/13, 18 de?AIbNA 2014, 
R-D ;KH., 2015 L. 220-5, JKPA '.  -11#-.*A2'Ç0#, A. &#04É ; "8?:., L. 155, JKPA $.  #,-'2-0-&+#0 ; D., 
2015, L. 75, JKPA -. 2A+ -3 ; RFDA, 2015, L. 3, JKPA &. *A A7*# ; A. .-.-4, u *’=REO 2/13 dA H= !(3# 
?KILHEMQA H’=dDeOEKJ dA H’3JEKJ AQNKLeAJJA à H= !#"& v, %7 R;LK; :;I :HE?JI :; BkhECC; 9#J HECJA:, A?PQ=HEPeO 
"NKEPO-*EbANPeO, 24 BeRNEAN 2015. - *’=NCQIAJP=PEKJ dA ?APPA dANJEfNA NALKOA LNEJ?EL=HAIAJP u IKH B7 IFU9?f?9?JU :; 
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I=FAQN dA H= HQPPA ?KJPNA HA dKL=CA. 

B - U4, c536B:,4c, 4583(:0v, dB6(99B, du C549,02 d, 2’Eu856, 
 
419. AHKNO MQA H= !KJRAJPEKJ ?KJPNA HA dKL=CA dA 1989 u ;IJ :;C;KHU; F;D:7DJ FHVI :; 

:?N 910: 7DI B; I;KB ?DIJHKC;DJ jKH?:?GK; CKBJ?B7JUH7B :;IJ?DU R BKJJ;H (w) 9EDJH; B; 

:EF7g; v2586, ?AHHA-?E AOP I=EJPAJ=JP deOQfPA (1) AJ ?KJOeMQAJ?A dA H= ?Ne=PEKJ dA H’A+A 

MQE KBBNA Je=JIKEJO =Q !KJOAEH dA H’#QNKLA dA R=HKNEOAN OAO ?KILePAJ?AO =JPEdKL=CA =Q 

OAEJ dQ !KJOAEH dA BKJd=PEKJ dA H’ACAJ?A L=N H’AJPNAIEOA dA OAO NALNeOAJP=JPO (2). 

1 - L( dB9uB:ud, d, 2( C54v,4:054 c54:8, 2, d56(., d, 1989 
 
420. "=JO HA NAOLA?P dQ u :HE?J ?DJ;HD7J?ED7B :K :EF7g; 9MQE: Ik?DI9H?9R=EP: 9=HKNO: :7DI KD; 

F;HIF;9J?L; :; 9ECFBUC;DJ7H?JU v AJPNA H= u B;N IFEHJ?L7 ;J B;I :HE?JI UJ7J?GK;I v2587, HA !KJOAEH 

dA H’#QNKLA = de?Ede dA ?KIbHAN HA bAOKEJ d’u h7HCED?I9AN: v HAO LN=PEMQAO dA OAO ÉP=PO IAIbNAO 

AJ deBEJEOO=JP u FEKH Bk;II;DJ?;B  (w) KD 97:H; 9ECCKD R B9AQN: FEB?J?GK; v =JPEdKL=CA2588 

=QMQAH EH HAQN OAN=EP HKEOEbHA d’=dDeNAN. 

 
*= !KJRAJPEKJ ?KJPNA HA dKL=CA AJC=CA=EP =EJOE HAO ÉP=PO L=NPEAO u R J;D?H 9ECFJ; :; I;FJ 

97: ;Dg7g;C;DJI FH?D9?F7KN (w) 9d:7DI BkUB78EH7J?ED :; B;KHI HVgB;I D7J?ED7B;I HUg?II7DJ B7 

BKJJ; 9EDJH; B; :EF7g; v, à O=RKEN : u (w) 9H=: 9HU9=PEKJ: 9d’: KD EHg7D; :; 9EEH:?D7J?ED D7J?ED7B 

; (w) 9H=: HU:K9?PEKJ: (w) 9dQ: JH7f?9 :; IK8IJ7D9;I :EF7DJ;I ;J 9dA: BkKI7g; :k7g;DJI :EF7DJI 

?DJ;H:?JI ; (w) 9HA: H;DfEH9;9IAJP: 9d:;I 9EDJH[B;I 7DJ?:EF7g; ;J 9H’:7CUB?EH9=PEKJ: 9d:;I 

J;9hD?GK;I :; :UJ;9J?ED ; (w) 9HA: IEKJ9EAJ: 9d:;I FHEgH7CC;I :kU:K97J?ED ;J :; L?I?8?B?JU ; (w) 

                                                
B'.D?ED ;J :; IED EH:H; jKH?:?GK; (w) 9=EJOE MQA: IKH B'7KJEDEC?; :EDJ jEK?J B; :HE?J :; B'.D?ED, J7DJ F7H H7FFEHJ 
7K :HE?J :;I QJ7JI C;C8H;I GK; F7H H7FFEHJ 7K :HE?J ?DJ;HD7J?ED7B (w) 9?:;JJ; 7KJEDEC?; EILKO9=JP: 9JKP=IIAJP: 
GK; iB'?DJ;HFHUJ7J?ED 4:;I5 :HE?JI fED:7C;DJ7KN IE?J 7IIKHU; :7DI B; 97:H; :; B7 IJHK9JKH; ;J :;I E8j;9J?fI :; 
B'.D?EDj v. !AHHA-?E BAN=EP AJ ABBAP deB=QP AJ ?=O d’=dDeOEKJ dfO HKNO MQA u iB'.D?ED ;J I;I ?DIJ?JKJ?EDI, O 9ECFH?I 
B7 CEKH, I;H7?;DJ IEKC?I;I 7KN CU97D?IC;I :; 9EDJH[B; FHULKI F7H 4B7 CEDL. ED!5, ;J ;D F7HJ?9KB?;H 7KN :U9?I?EDI 
;J 7KN 7HHWJI :; B7 CED!j v (Cf. '.  -11#-.*A2'Ç0#, A. &#04É, u *= !(3# FQCA HA LNKFAP d'=dDeOEKJ dA 
H'3JEKJ à H= !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H'DKIIA EJ?KIL=PEbHA =RA? HAO PN=EPeO : MQAHMQAO NeBHATEKJO 
?KJ?ANJ=JP H'=?PEKJ ATPeNEAQNA dA H'3# v, R-D ;KH., 2015 L. 220-5). 
2586 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 92. 
2587 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 685. - *AO ?=L=?EPeO d’=?PEKJ 
NAOLA?PERAO AJ I=PEfNA dA dKL=CA dAO d gEKL;HD;C;DJI ;J EHg7D?I7J?EDI IFEHJ?L;I v eP=EP =HKNO ?H=ENAIAJP deBEJEAO 
("8?:.). 'J?KIb=EP =QT OA?KJdAO u B7 H;IFEDI78?B?JU :k7:EFJ;H :;I HVgB;C;DJI h7HCED?IUI IKH B7 87I; :; 9;KN :K 
C"(, :; FHE9U:;H R :;I 9EDJH[B;I 7DJ?:EF7g; ;J :; I7D9J?EDD;H B; :EF7g; v, =HKNO MQA HAO u gEKL;HD;C;DJI v 
OAN=EAJP AJ ?D=NCA u :k7:EFJ;H :;I C;IKH;I BUg?IB7J?L;I ;J f?D7D9?VH;I :; D7JKH; R BKJJ;H 9EDJH; B; :EF7g; (w), :; 
f7LEH?I;H B7 9HU7J?ED :; B78EH7JE?H;I :; 9EDJH[B; 7FJ;I R H;9;LE?H Bk799HU:?J7J?ED :K C"( ;J :; 9EEFUH;H ;D LK; :; 
H;IJH;?D:H; B7 9?H9KB7J?ED ;J B7 :?IJH?8KJ?ED :; FHE:K?JI :EF7DJI v ("8?:., L. 686). 
2588 !KJOAEH dA H’#QNKLA, 0=LLKNP ATLHE?=PEB à H= !KJRAJPEKJ ?KJPNA HA dKL=CA, 1PN=ObKQNC, 16 JKRAIbNA 1989, 
12# Jq 135. 
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9H=: g7H7DJ?9A: 9dA: Bk;ff?979?JU :;I I7D9J?EDI FH?I;I 9EDJH; B;I 9EDJH;L;D7DJI ; (w) 9H=: 

?KHH=bKN9=PEKJ: 7L;9 B;I EHg7D?I7J?EDI IFEHJ?L;I R JEKI B;I D?L;7KN, O 9ECFH?I 7K D?L;7K 

?DJ;HD7J?ED7B ; (w) 9AP AJBEJ HA:  H;9EKH9O: 7KN B78EH7JE?H;I 7DJ?:EF7g; 799HU:?JUI v2589. 

 
421. !A PATPA BQP L=N =EHHAQNO ?KILHePe AJ 2002 L=N QJ .NKPK?KHA =ddEPEKJJAH AJPNe AJ RECQAQN 

HA 1AN =RNEH 20042590 MQE =R=EP LKQN dKQbHA RK?=PEKJ u :k7IIKH;H B7 H;9EDD7?II7D9; CKJK;BB; :;I 

9EDJH[B;I 7DJ?:EF7g; ;J :; H;DfEH9;H (w) 9OKJ: 7FFB?97J?ED (w) v2591. 

 
"=JO HA LNAIEAN ?=O, H’KbFA?PEB LKQNOQERE eP=EP dA u F;HC;J9PNA: B7 H;9EDD7?II7D9; F7H B;I 

QJ7JI F7HJ?;I :;I 9EDJH[B;I 7DJ?:EF7g; HU7B?IUI IKH :;I IFEHJ?fI ;J IFEHJ?L;I L;D7DJ :k7KJH;I 

QJ7JI (w) 9H’=U=JP N=PEBEe: v d=JO HA OKQ?E u :kUL?J;H B7 9ED9BKI?ED :; FBKI?;KHI 799EH:I 

8?B7JUH7KN ;J :k7CUB?EH;H Bk;ff?979?JU :;I 9EDJH[B;I 7DJ?:EF7g; v2592. 

 
422. *A u H;DfEH9;C;DJ :; Bk7FFB?97J?ED :; B7 CEDL;DJ?ED v OAN=EP =OOQNe L=N H’u ?DIJ?JK9PEKJ: 

9d’:KD CU97D?IC; :; IK?L? 9EDJH7?gD7DJ (w) HU7B?IU F7H KD; UGK?F; :kUL7BK7J?ED 7K CEO;D 

:kKD; L?I?J; IKH FB79; :7DI BkQJ7J 9ED9;HDU ;J :kKD H7FFEHJ :kUL7BK7J?ED v2593. 

 
+=EO ?AO =R=J?eAO =HH=EAJP dAIAQNAN OA?KJd=ENAO AJ ?KJOeMQAJ?A dA H= u :U9?I?ED :; B7 

CEDfUH;D9; gUDUH7B; :; Bk.'E,C( ;D 2003 :kUB78EH;H KD; 9EDL;DJ?ED ?DJ;HD7J?ED7B; FEKH 

UB?C?D;H B; :EF7g; :7DI B; IFEHJ v2594, d=JO H= BKQHeA dA H= ?Ne=PEKJ dA H’A+A. 

 
423.  EAJ MQA FQNEdEMQAIAJP ?KJPN=ECJ=JPA2595, H’=bOAJ?A d’ABBAP dENA?P dA H= !KJRAJPEKJ dA 

                                                
2589 "8?:., L. 93. 
2590 Cf. !KJOAEH dA H’#QNKLA, .NKPK?KHA =ddEPEKJJAH à H= !KJRAJPEKJ ?KJPNA HA dKL=CA, 4=NOKREA, 12 OALPAIbNA 
2002, 12!# Jq 188. 
2591 !KJOAEH dA H’#QNKLA, 0eOQIe dQ .NKPK?KHA =ddEPEKJJAH à H= !KJRAJPEKJ ?KJPNA HA dKL=CA, 4=NOKREA, 12 
OALPAIbNA 2002, 12!# Jq 188. 
2592 "8?:. 
2593 "8?:. - #J NeOQIe, ?’AOP QJ ?=HMQA AT=?P dA ?A OUOPfIA MQE = ePe NAPAJQ OQN HA LH=J EJPANJ=PEKJ=H =Q IKIAJP 
dA H’=dKLPEKJ dA H= !'"1. 2KQP d’=bKNd, dAQT (2) ?KJRAJPEKJO EJPANJ=PEKJ=HAO KJP LKQN KbFAP H’D=NIKJEO=PEKJ dAO 
NfCHAO =LLHE?=bHAO AJ H= I=PEfNA AJ RQA dA L=NRAJEN à H’eN=dE?=PEKJ dQ dKL=CA. .QEO, QJ Ie?=JEOIA dA OQERE 
?KJPN=ECJ=JP dA H’=LLHE?=PEKJ L=N HAQN ÉP=PO L=NPEAO AOP =OOQNe NAOLA?PERAIAJP L=N QJ %NKQLA dA OQERE AP L=N H= 
!KJBeNAJ?A dAO L=NPEAO à H= !'"1. z 2KQPABKEO, HA u CU97D?IC; :; IK?L? 9dA H= !KJRAJPEKJ dQ !KJOAEH dA H’#QNKLA: 
9AOP: FBKI 9EDJH7?gD7DJ GK; 9;BK? H;J;DK F7H B'.D;I9E v (1. !&A'**#2, u *AO JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q 
dKL=CA AP H'=dKLPEKJ dA H= !KJRAJPEKJ 3,#1!- v, EF.9?J., L.1639). 
2594 .. +A00'-22-**-7", u (!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, 
EF.9?J., L. 3. 
2595 Cf. =NP. 55 dA H= !KJOPEPQPEKJ, =QT PANIAO dQMQAH : u 9H:;I JH7?JUI EK 799EH:I HUgKB?VH;C;DJ H7J?f?UI EK 
7FFHEKLUI EDJ, :VI B;KH FK8B?97J?ED, KD; 7KJEH?JU IKFUH?;KH; R 9;BB; :;I BE?I, IEKI HUI;HL;, FEKH 9h7GK; 799EH: EK 
JH7?JU, :; IED 7FFB?97J?ED F7H B'7KJH; F7HJ?; v. 
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1989 ?KQLHeA =Q ?KJPAJQ PNfO CeJeN=H dA OAO dEOLKOEPEKJO2596 ?KIIA à OKJ ?D=IL d’=LLHE?=PEKJ 

I=PeNEAH AP LANOKJJJAH NAOPNAEJP =HH=EAJP AJ ABBAP ?KJdQENA à O= deOQePQdA. 

 
#HHA J’AJ dAIAQNA L=O IKEJO2597 =?PQAHHAIAJP QJ EJOPNQIAJP u 9ECFBUC;DJ7?H; v dA H= 

!'"12598 LKQN H’=LLHE?=PEKJ dAO JKNIAO PN=JOJ=PEKJ=HAO =JPEdKL=CA2599 MQA HA !KJOAEH dA 

H’#QNKLA R= ?KJPNEbQAN à deBEJEN L=N HA bE=EO dA O= NALNeOAJP=PEKJ d=JO HA !KJOAEH dA BKJd=PEKJ 

dA H’A+A.  

2 - L( 8,68B9,4:(:054 du C549,02 d, 2’Eu856, (u 9,04 du C549,02 d, -54d(:054 d, 2’AMA 
 

424. *= u 9EEH:9EJ=PEKJ: v2600 dAO LKOEPEKJO dAO dAQT (2) IAIbNAO dQ !KJOAEH dA H’#QNKLA 

OEeCA=JP =Q OAEJ dQ !KJOAEH dA BKJd=PEKJ dA H’A+A2601 AOP =OOQNeA L=N HA !KIEPe =d DK? 

AQNKLeAJ LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA (!A&A+A)2602 AJ ePNKEPA ?KKLeN=PEKJ =RA? HA 

%NKQLA dA OQERE dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA2603 =EJOE MQ’=RA? HA OKQPEAJ dA H’A??KNd 

L=NPEAH eH=NCE OQN HA OLKNP (A.#1)2604. 

 

                                                
2596 Cf. !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF. 9?J., L. 158, O’=CEOO=JP dA H= !KJRAJPEKJ ?KJPNA HA 
dKL=CA dA 1989. - 4. 0. (-*'#2, u *= LNKPA?PEKJ FQNEdE?PEKJJAHHA dAO L=NPE?QHEANO ?KJPNA HAO I=JMQAIAJPO 
eP=PEMQAO v, RFDA, 1994, L. 647. 
2597 u +7BgHU B;I f7?8B;I CEO;DI :EDJ ;IJ :;C;KHU; JH?8KJ7?H; B7 C?I; ;D gKLH; :; B7 9EDL;DJ?ED, 9;BB;-9? 7 
9;HJ7?D;C;DJ C7HGKU KD; UJ7F; ?CFEHJ7DJ; :7DI B7 CE8?B?I7J?ED ?DJ;HgEKL;HD;C;DJ7B; 9EDJH; B; :EF7g; ;D 
:EDD7DJ :K FE?:I 7K 9EDJ?D;DJ ;KHEFU;D :7DI B;I DUgE9?7J?EDI 7O7DJ 9ED:K?J R BkUJ78B?II;C;DJ :kKD 9EHFKI :; 
HVgB;I 7DJ?:EF7g; DUgE9?U 7K D?L;7K CED:?7B v (0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 93). 
2598 !=N u 9H:;I :?IFEI?J?EDI :;I :;KN 92: 9EDL;DJ?EDI IEDJ JHVI I?C?B7?H;I ;J LEDJ JEKJ;I :;KN 92: :7DI B; I;DI :'KD; 
h7HCED?I7J?ED :;I FEB?J?GK;I 9ED:K?J;I ;D C7J?VH; :; BKJJ; 9EDJH; B; :EF7g; v (1. !&A'**#2, u *AO JKQRAHHAO 
dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= !KJRAJPEKJ 3,#1!- v, EF.9?J., L.1639). 
2599 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQA u *A .NKCN=IIA IKJdE=H =JPEdKL=CA v. z 4. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA 
d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= !KJRAJPEKJ v, =). 
2600 1EPA 'JPANJAP dQ !KJOAEH dA H’#QNKLA, dK?. u !KIEPe =d DK? AQNKLeAJ LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA 
(!A&A+A) v, EF.9?J. 
2601 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KJOAEH dA BKJd=PEKJ v, EF.9?J., 0QbNEMQA u AQPKNEPeO LQbHEMQAO z dQ 
!KJOAEH dA H’#QNKLA v. 
2602 Cf. "EREOEKJ dAO !KJRAJPEKJO dQ OLKNP / "ENA?PEKJ dA H= (AQJAOOA AP dQ 1LKNP dQ !KJOAEH dA H’#QNKLA, 
u "eLHE=JP d’EJBKNI=PEKJ OQN H= !KJRAJPEKJ ?KJPNA HA dKL=CA v, EF.9?J. - #J ABBAP, HA !KIEPe dAO IEJEOPNAO dQ !KJOAEH 
dA H’#QNKLA (#. "#!A36, u !KJOAEH dA H’#QNKLA z -bFA?PEBO AP OPNQ?PQNAO LKHEPEMQAO v, J.-C%., DHE?J ?DJ;HD7J?ED7B, 
B=O?. 155-10, JJq 106 O.), u 9E:DJ7D9; :; :U9?I?ED v dA ?A dANJEAN AJ O= MQ=HEPe d’ u {EHg7D; 9ECFUJ;DJ FEKH 7g?H 
(w) 9AJ OKJ: DEC (w)| (,J7JKJ, 7HJ. 13) v ("8?:., Jq 106) = H= LKOOEbEHEPe dA u 9HU;H :;I 9EC?JUI 7: hE9 GK? :UF;D:;DJ 
:?H;9J;C;DJ :; BK? I7DI F7II;H F7H B'?DJ;HCU:?7?H; :'KD CEC?JU :?H;9J;KH 9KQ KNC=JAO MQE AJ u :UF;D:;DJ 
:?H;9J;C;DJ (w) ;J IEDJ H;IFEDI78B;I :'KD I;9J;KH :'79J?L?JU :UJ;HC?DU v, "8?:., Jq 118: v ("8?:., Jq 120). !AQT-?E, 
à H’EJOP=N dQ !KIEPe 7: hE9 AQNKLeAJ LKQN H'ACAJ?A IKJdE=HA =JPEdKL=CA (!A&A+A) u EDJ KD H[B; FBKI FED9JK;B 
;J B7 gH7D:; C7jEH?JU :';DJH; ;KN 9ED9;HD; B7 9EEFUH7J?ED jKH?:?GK; v ("8?:., Jq 120).  
2603 Cf. !KJOAEH dA H’#QNKLA, !KJRAJPEKJ ?KJPNA HA dKL=CA, =NP. 10 u %NKQLA dA OQERE v AP O. 
2604 !Nee AJ 2007 (Cf. !KJOAEH dA H’#QNKLA, 0eOKHQPEKJ !+/0AO(2007)8 EJOPEPQ=JP H'A??KNd L=NPEAH eH=NCE OQN HA 
OLKNP (A.#1), 11 I=E 2007), EH LNAJ=EP =HKNO H= LH=?A dA H’=J?EAJ !KIEPe dENA?PAQN dQ deRAHKLLAIAJP dQ OLKNP 
(!""1) (4. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 56). 
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!AP u ?DIJHKC;DJ FEB?J?GK; v RKQe à u h7HCED?I;H B9AO: FEB?J?GK;I v =JPEdKL=CA 

AQNKLeAJJAO REO-à-REO dA H’A+A2605 OA OPNQ?PQNA u ;N9BKI?L;C;DJ v2606 =QPKQN dAO ÉP=PO L=NPEAO 

à H= !KJRAJPEKJ !QHPQNAHHA #QNKLeAJJA2607, MQE RKJP ?D=?QJ dEOLKOAN d’QJ u :UBUgKU v ?DKEOE AJ 

L=NPE?QHEAN L=NIE HAO IAIbNAO dA HAQN u 7KJEH?JU D7J?ED7B; 7DJ?:EF7g; v NAOLA?PERA 2608. 

 
425. 1AO NeQJEKJO u I; J?;DD;DJ :;KN 92: fE?I F7H 7D, ?CCU:?7J;C;DJ 7L7DJ EK 7FHVI B;I 

HUKD?EDI :K  HEKF; :; IK?L? :; B7 CEDL;DJ?ED 9EDJH; B; :EF7g; v dA 19892609, OPNQ?PQNA dKJP 

HAO =?PEKJO OKJP ?KILHeIAJP=ENAO dAO OEAJJAO2610 MQE R= B=?EHEPAN H’KbPAJPEKJ d’QJ ?KJOAJOQO 

AJPNA HAO ÉP=PO IAIbNAO dQ !KJOAEH dA H’#QNKLA OQN u B;I GK;IJ?EDI 9ED9;HD7DJ B9AQNO: H;B7J?EDI 

(w) 9=RA?: BkAg;D9; CED:?7B; 7DJ?:EF7g; (A&A) v2611.   

 
#P H= Ne?ELNKMQA J’AJ AOP L=O IKEJO RN=E dfO HKNO MQA, LKQN H’ATAN?E?A dA OAO 

?KILePAJ?AO2612, ?A u 9?:7:H; 9LNEREHeCEe: :; 9EEFUH7J?ED ?DJ;HgEKL;HD;C;DJ7B; IKH B;I 

GK;IJ?EDI :; :EF7g; v2613 RANN= OAO LNKLNAO NeQJEKJO u FHU9U:U;9O: v dA ?AHHAO d’QJ u  HEKF; 

:; 9EEH:?D7J?ED v ?KILNAJ=JP OLe?EBEMQAIAJP u B; FHUI?:;DJ :K (w) CA!A&A (w) v2614. 

 
426. "A ?KJ?ANP =RA? H’A.#1, KNC=JEOIA ?D=NCe u :; C;JJH; ;D gKLH; :;I 79J?L?JUI :; 

9EEFUH7J?ED ?DJ;HgEKL;HD;C;DJ7B; :7DI B; :EC7?D; :K IFEHJ v L=N HA bE=EO JKP=IIAJP dA 

H’u 9e:B78EH7J?ED :; FEB?J?GK;I ;J :Uf?D?J?ED :; DEHC;I v d=JO HAO dKI=EJAO u UJh?GK;I v2615, ?AO 

                                                
2605 "EREOEKJ dAO !KJRAJPEKJO dQ OLKNP /"ENA?PEKJ dA H= (AQJAOOA AP dQ 1LKNP dQ !KJOAEH dA H’#QNKLA, u "eLHE=JP 
d’EJBKNI=PEKJ OQN H= !KJRAJPEKJ ?KJPNA HA dKL=CA v, EF.9?J. 
2606 1EPA 'JPANJAP dQ !KJOAEH dA H’#QNKLA, dK?. u !KIEPe =d DK? AQNKLeAJ LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA 
(!A&A+A) v, EF.9?J. 
2607 Cf. !KJOAEH dA H’#QNKLA, !KJRAJPEKJ ?QHPQNAHHA AQNKLeAJJA, .=NEO, 19 de?AIbNA 1954, 12!# Jq 018. - 4. 
!KJOAEH dA H’#QNKLA, !KJRAJPEKJ ?KJPNA HA dKL=CA, =NP. 14 u !H=QOAO BEJ=HAO v. 
2608 1EPA 'JPANJAP dQ !KJOAEH dA H’#QNKLA, dK?. u !KIEPe =d DK? AQNKLeAJ LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA 
(!A&A+A) v, EF.9?J. 
2609 "8?:. : u 9?:h7GK; F7OI :?IFEI7DJ :kKD; LE?N v à H’K??=OEKJ dAO RKPAO. 
2610 4. L=N AT. : %NKQLA dA OQERE dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA dQ !KJOAEH dA H’#QNKLA, 0=LLKNP =JJ. 2010 
("ANJEAN N=LLKNP dEOLKJEbHA), dK?. 2-"- (2012) 07 BEJ=H, 14 FQEHHAP 2012 ; %NKQLA dA OQERE dA H= !KJRAJPEKJ ?KJPNA 
HA dKL=CA dQ !KJOAEH dA H’#QNKLA (12# 135), 0=LLKNP J=PEKJ=H 2010 OQN H= LKHEPEMQA =JPEdKL=CA dA H= $N=J?A, dK?. 
2"--$0A-2010-0ALKNP;$N.LdB, 20 FQEJ 2012. 
2611 1EPA 'JPANJAP dQ !KJOAEH dA H’#QNKLA, dK?. u !KIEPe =d DK? AQNKLeAJ LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA 
(!A&A+A) v, EF.9?J. : ?AHQE-?E eP=JP AJ?KNA AJ ?=L=?EPe d’u UB78EH;H, I? DU9;II7?H;, :;I 7L?I R Bk?DJ;DJ?ED :K 
CEC?JU :;I &?D?IJH;I :K CEDI;?B :; BkEKHEF; IKH 9;I GK;IJ?EDI, O 9ECFH?I IKH B;I 7IF;9JI 8K:gUJ7?H;I v. 
2612 Cf. !KJOAEH dA H’#QNKLA, !KJRAJPEKJ ?KJPNA HA dKL=CA, =NP. 11.1. - 'H AOP LNeRQ MQ’u 9E:B  I; HUKD?9OOA: (w) 
9h7GK; fE?I GK; 9;B7 I'7LVH; DU9;II7?H;, R B'?D?J?7J?L; :K ,;9HUJ7?H;  UDUH7B EK :'KD; )7HJ?; v ("8?:., =NP. 10.5). 
2613 Cf. 1EPA 'JPANJAP dQ !KJOAEH dA H’#QNKLA, dK?. u *A %NKQLA dA OQERE dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA v, 
?KJOQHP=PEKJ AJ I=E 2015 : MQE R= AJ KQPNA u 7IIE9?;9N: R I;I 79J?L?JUI BkAg;D9; CED:?7B; 7DJ?:EF7g; ;J B;I 
fU:UH7J?EDI IFEHJ?L;I ?DJ;HD7J?ED7B;I v. 
2614 "8?:. 
2615 !KJOAEH dA H’#QNKLA, 0eOKHQPEKJ !+/0AO(2010)11 ?KJBENI=JP H’eP=bHEOOAIAJP dA H’A??KNd L=NPEAH eH=NCE OQN 
HA OLKNP (A.#1), EF.9?J., =NP. 1 u 2a?DAO v, LP. 1. 
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!KIEPe AP %NKQLA RKJP =HKNO LKQRKEN EJBHQAN OQN H= LKHEPEMQA =JPEdKL=CA dQ !KJOAEH dA 

H’#QNKLA2616. 

 
*AO OP=PQPO dQ LNAIEAN LNeRKEAJP d’=EHHAQNO MQ’EH LKQNN= u JH7L7?BB;H, ;D J7DJ GK; :; 

8;IE?D, ;D 9EEFUH7J?ED 7L;9 (w) 9AQT: (w) ;J ?D9BKH; UL;DJK;BB;C;DJ :7DI IED FHEgH7CC; 

:k79J?L?JUI 9;HJ7?D;I JS9h;I B?U;I 7K :UL;BEFF;C;DJ :; (w) 9H=: 9EDL;DJ?ED v ?KJPNA HA dKL=CA 

dA 1989, PKQP AJ LNKIKQR=JP QJA u 9EEFUH7J?ED 7L;9 B;I EHg7D?I7J?EDI DED gEKL;HD;C;DJ7B;I 

:K IFEHJ ;J 9JKP=IIAJP: B;I IJHK9JKH;I 7DJ?:EF7g; (w) 9dA PKQP: D?L;7K (w) v2617 PAHHAO MQA 

H’A+A MQE LNeOAJPA H= MQ=HEPe d’KbOANR=PAQN =QLNfO dA HQE2618. 

 
427. *’A.#1 R= IgIA LKQRKEN =OOK?EAN H’3JEKJ AQNKLeAJJA à OKJ =?PEKJ2619 ?KIIA ?’AOP HA 

?=O =QLNfO dQ !A&A+A, L=N H’EJPANIedE=ENA dA H= !KIIEOOEKJ AQNKLeAJJA MQE beJeBE?EA dQ 

OP=PQP d’u E8I;HL7J;KH v =QLNfO d’AHHA2620 LKQN B=RKNEOAN H= ?KKLeN=PEKJ EJPAN-AQNKLAO. !AHHA-?E 

H’AOP AJ?KNA AJ ?KJOeMQAJ?A dQ B=EP MQA u 9H:;I H;FHUI;DJ7DJI :; B7 HUg?ED EKHEF; 7K CEDI;?B 

:; fED:7J?ED ;J 7K CEC?JU ;NU9KJ?f :; BkA&A IEDJ 7KII? ?DL?JUI v à OAO Oe=J?AO dA PN=R=EH2621. 

 
ARA? H’=LLQE dA H’AJOAIbHA dAO =?PAQNO ?E-dAOOQO eRKMQeO ?KIIA dA H= NALNeOAJP=PEKJ 

eRAJPQAHHA dA H’AOOAIbHeA L=NHAIAJP=ENA dQ !KJOAEH dA H’#QNKLA, HA !A&A+A OAN= =HKNO AJ 

IAOQNA d’=??KILHEN O= LNEJ?EL=HA IEOOEKJ ?KJOEOP=JP à u HUL?I;H FUH?E:?GK;C;DJ B; C7D:7J :;I 

C;C8H;I :K CEDI;?B :; fED:7J?ED :; BkA&A DECCUI F7H B; CEDI;?B :; BkEKHEF; v2622. 

 

                                                
2616 #J ABBAP, u 9H:;  HEKF; :; IK?L? 9dA H= !KJRAJPEKJ ?KJPNA HA dKL=CA d=JO HA OLKNP: L7 9EEF9eNAN: 7L;9 e H’A.#1 
d IKH B;I GK;IJ?EDI :; BKJJ; 9EDJH; B; :EF7g; IEKB;LU;I BEHI :; B7 CEDfUH;D9; (w) :K CEDI;?B :; BkEKHEF; GK? HUKD?J 
B;I C?D?IJH;I :K ,FEHJ v ("EREOEKJ dAO !KJRAJPEKJO dQ OLKNP /"ENA?PEKJ dA H= (AQJAOOA AP dQ 1LKNP dQ !KJOAEH dA 
H’#QNKLA, u "eLHE=JP d’EJBKNI=PEKJ OQN H= !KJRAJPEKJ ?KJPNA HA dKL=CA v, EF.9?J.) KQ u CEDfUH;D9; :;I C?D?IJH;I 
;KHEFU;DI H;IFEDI78B;I :K IFEHJ v, MQE d 9EDIJ?JK; KD FEKLE?H :; FHEFEI?J?ED ;J :; H;9ECC7D:7J?ED 7KFHVI :K 
9EC?JU :;I C?D?IJH;I v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., 
EF.9?J., L. 56). 
2617 !KJOAEH dA H’#QNKLA, 0eOKHQPEKJ !+/0AO(2010)11 ?KJBENI=JP H’eP=bHEOOAIAJP dA H’A??KNd L=NPEAH eH=NCE OQN 
HA OLKNP (A.#1), EF.9?J., =NP. 1 u 2a?DAO v, LP. 2. 
2618 1’=CEOO=JP dA OKJ KNC=JEO=PEKJ, H’A.#1 u I; IJHK9JKH; 7KJEKH :kKD CEC?JU :; :?H;9J?ED, :kKD 8KH;7K, :kKD 
CEC?JU 9EDIKBJ7J?f, :kKD CEC?JU IJ7JKJ7?H; ;J :kKD I;9HUJ7H?7J v ?KILNAJ=JP LNEJ?EL=HAIAJP u dAO NALNeOAJP=JPO v 
dAO L=UO IAIbNAO dKJP H= $N=J?A, AP HAO -,% AJ MQAOPEKJ ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 
0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 56). - .KQN H= IAJPEKJ dA H’A+A : 9f. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, 
Jq 379, L. 25. 
2619 !KJOAEH dA H’#QNKLA, 0eOKHQPEKJ !+/0AO(2010)11 ?KJBENI=JP H’eP=bHEOOAIAJP dA H’A??KNd L=NPEAH eH=NCE OQN 
HA OLKNP (A.#1), EF.9?J., =NP. 1 u 2a?DAO v, LP. 2. 
2620 1EPA 'JPANJAP dQ !KJOAEH dA H’#QNKLA, dK?. u !KIEPe =d DK? AQNKLeAJ LKQN H’ACAJ?A IKJdE=HA =JPEdKL=CA 
(!A&A+A) v, EF.9?J. 
2621 "8?:. 
2622 "8?:. 
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428. "A ?KJ?ANP =RA? HAO IAIbNAO OEeCA=JP =Q OAEJ dAO EJOP=J?AO dENECA=JPAO dA H’A+A, ?AO 

LNKP=CKJEOPAO RKJP ?KJPNEbQAN à H’edE?PEKJ dAO JKNIAO PN=JOJ=PEKJ=HAO =JPEdKL=CA, dNKEP JeCK?Ee 

AP eRKHQPEB MQE R= ?KJPN=EJdNA HAO KNC=JEO=PEKJO OLKNPERAO d=JO HAQN PN=EPAIAJP dAO B=EPO dA dKL=CA 

dKJP H= ?KILHATEPe = dAI=Jde H’EJOPEPQPEKJ d’QJ Ie?=JEOIA dA OQERE. 

S,c:054 2 - U4 d850: 4B.5c0B ,: Bv52u:0- 04:B.8(4: u4 3Bc(4093, c54:8(0.4(4: 
d, c54-5830:B 

 
429. #J O= MQ=HEPe dA OEILHA u 9O:EKH9; FH?LU; :K :HE?J, B; CE:; CED:?7B 7DJ?:EF7g; 

DkU9h7FF; F7I R KD; J;D:7D9; :K :HE?J 9EDJ;CFEH7?D IkEH?;DJ7DJ L;HI KD; GKWJ; :k7:7FJ7J?ED 

:; B7 DEHC; 7KN I?JK7J?EDI ;J :k7:hUI?ED :; IED :;IJ?D7J7?H; R IED 9EDJ;DK v2623.   

 
*A LNK?AOOQO dA NeREOEKJ dQ !+A dA 20092624 dKJP HA BKJdAIAJP FQNEdEMQA OA PNKQRA 

EJO?NEP AJ OKJ OAEJ2625, O’AOP deNKQHe OQN QJA LeNEKdA dA dAQT (2) =JJeAO, dA JKRAIbNA 2011 à 

JKRAIbNA 20132626. 

  
430. "QN=JP HAO PNKEO (3) LD=OAO dA ?KJOQHP=PEKJ2627, H’=??AJP BQP IEO u 9d:kKD FE?DJ :; LK; 

GK7B?J7J?f v OQN HA NAOLA?P dAO dNKEP BKJd=IAJP=QT dAO =PDHfPAO2628 MQA u 9H:;I IJHK9JKH;I C?I;I 

                                                
2623 +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7. 
2624 Cf. "8?:. ; KQ -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, 
EF.9?J., LL. 20-21 ; KQ 1EPA 'JPANJAP dA H’A+A, dK?. u *A LNK?AOOQO dA NeREOEKJ dQ !KdA v, ?KJOQHP=PEKJ AJ =KoP 
2015. 
2625 Cf. !+A (2009), =NP. 23.6 u +KdEBE?=PEKJO dQ !KdA v. z 4. =?PQAHHAIAJP : !+A (2015), =NP. 23.7 
u +KdEBE?=PEKJO dQ !KdA v. 
2626 "Q 28 JKRAIbNA 2011 =Q 15 JKRAIbNA 2013. - Cf. O’=CEOO=JP dAO ?=HAJdNEANO LNKLNAO =QT LNK?AOOQO AP LH=JO 
dA NeREOEKJ dQ !+A : A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, FHU9., LL. 14-15. 
2627 .NAIEfNA LD=OA : dQ 28 JKRAIbNA 2011 =Q 15 I=NO 2012 ; 1A?KJdA LD=OA : dQ 1AN FQEJ =Q 10 K?PKbNA 2012 ; 
2NKEOEfIA LD=OA : dQ 3 de?AIbNA 2012 =Q 1AN I=NO 2013 (Cf. "8?:., L. 15).  
2628 +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7 : u BkA&A 7L7?J 7DDED9U GK; I;KB;I 
I;H7?;DJ H;J;DK;I B;I FHEFEI?J?EDI H;IF;9JK;KI;I i9d:;I FH?D9?F;I gUDUH7KN :K :HE?J, :; B7 FHEFEHJ?EDD7B?JU ;J :;I 
:HE?JI :; B7 F;HIEDD; (f) ;D C;IKH; :; HUI?IJ;H 7KN 9EDJ;IJ7J?EDI jKH?:?GK;I :;L7DJ B;I JH?8KD7KN :K CED:; 
;DJ?;Hj v. - 4. =QOOE : -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO 
v, EF.9?J., L. 21. 
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;D FB79; v L=N H’A+A2629 eP=EAJP ?AJOeAO C=N=JPEN =RA? H’=LLQE ATPeNEAQN d’QJ FQNEOPA eIEJAJP 

OKHHE?EPe =BEJ dA BKQNJEN QJ =REO dA dNKEP OQN HA LNKFAP dA !+A2630. 

 
*= MQ=PNEfIA RANOEKJ LNKREOKENA dQ !KdA 2015 =HH=EP PAJEN HEAQ dA LNKFAP KQ dK?QIAJP 

BEJ=H, LNeOAJPe AP =dKLPe L=N HA !KJOAEH dA BKJd=PEKJ AP HA !KIEPe dAO ATLANPO dA H’A+A d=JO HA 

?=dNA dA H= 4fIA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP MQE O’AOP PAJQA à (KD=JJAObQNC 

(ABNEMQA dQ OQd), dQ 12 =Q 15 JKRAIbNA 20132631. 

 
431. .AQ =R=JP OKJ =dKLPEKJ, H’A+A = de?Ede dA LNKLKOAN QJA OUJPDfOA dAO LNEJ?EL=QT 

?D=JCAIAJPO EOOQO dA ?APPA QHPEIA RANOEKJ dQ BQPQN !KdA IKJdE=H =JPEdKL=CA, MQE u Ik7HJ?9KB; 

7KJEKH :; I;FJ 97: JhVC;I FH?D9?F7KN v2632, AJ?KNA MQ=HEBEeO dA u JhVC;I 9BU v2633. 

 

                                                
2629 -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 21. 
- 2NKEO (3) PULAO dA OPNQ?PQNAO OKJP EJPANRAJQO dQN=JP HA LNK?AOOQO dA NeREOEKJ dA NeREOEKJ dQ !+A, HA LNAIEAN eP=JP 
?KJOPEPQe L=N QJ KNC=JA u =d DK? v AP LNKREOKENA dA H’A+A =HKNO LNKREOKENA, =HKNO MQA HAO dAQT OQER=JPO OKJP HAO 
KNC=JAO de?EOEKJJ=ENAO LANI=JAJPO dA ?AHHA-?E. "QN=JP ?D=?QJA dAO PNKEO (3) LD=OAO dA ?KJOQHP=PEKJ QJ LNK?AOOQO 
OEIEH=ENA AOP IEO AJ yQRNA. #J LNAIEAN HEAQ, QJ u 9!:EC?JU :; HU:79J?ED v 9KNC=JA LNKREOKENA: ?KILKOe dA u jKH?IJ;I 
;J ;NF;HJI :; B7 BKJJ; 9EDJH; B; :EF7g; v EJPANREAJP QJEMQAIAJP =BEJ dA u H;LE?H B;I 9ECC;DJ7?H;I 9BKQNJEO L=N HAO 
L=NPEAO LNAJ=JPAO: ;J (w) B;I JH7DI9H?H; :7DI KD B7Dg7g; jKH?:?GK; IKI9;FJ?8B; :kWJH; KJ?B?IU :;L7DJ B;I ?DIJ7D9;I 
:?I9?FB?D7?H;I ;J jK:?9?7?H;I v ("8?:.). 'H NAREAJP AJOQEPA =Q u 9!:EC?JU ;NU9KJ?f v dA H’A+A d’d 7H8?JH;H :;I 
:?L;Hg;D9;I :; FH?D9?F; ;DJH; B;I :?ffUH;DJI F7HJ;D7?H;I :; B7 BKJJ; 9EDJH; B; :EF7g; v, ?’AOP-à-dENA u :; FH;D:H; 
:;I :U9?I?EDI IKH B; fED: v AP u :U9?:;H (w) 9AJ ?KJOeMQAJ?A: :;I EH?;DJ7J?EDI GKk?B L;KJ :EDD;H R B7 BKJJ; (w) v 
=JPEdKL=CA ("8?:.). AQ PANIA dA H= PNKEOEfIA LD=OA dA ?KJOQHP=PEKJ, =LNfO H’QHPEIA EJPANRAJPEKJ dQ !KIEPe ATe?QPEB, 
HA !KIEPe dA Ned=?PEKJ LKQR=EP =HKNO EJPANRAJEN QJA dANJEfNA BKEO, I=EO à QJ dKQbHA PEPNA. "=JO QJ LNAIEAN PAILO, 
?AHQE-?E =R=EP H= ?D=NCA dA PN=JO?NENA AJ PANIAO FQNEdEMQAO HAO dANJEANO LNEJ?ELAO dA BKJd NAPAJQO L=N HA !KIEPe 
ATe?QPEB, I=EO KbHEC=PEKJ HQE EJ?KIb=EP AJ?KNA dA PN=JO?NENA ?AQT MQE H’=QN=EAJP ePe dQN=JP H= !KJBeNAJ?A dA 
(KD=JJAObQNC, =R=JP H’u 7FFHE4b=PEKJ: fEHC;BB; v dQ JKQRA=Q !+A L=N HA u u 9!:EDI;?B :; fED:7J?ED v dA H’A+A 
("8?:.), dANJEAN JERA=Q dQ LNK?AOOQO.   
2630 Cf. (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J. 
- 4. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7 ; KQ -. ,'%%*', u !KdA IKJdE=H 
=JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 21. - 'H O’=CEP AJ H’K??QNNAJ?A dQ 
LNAIEAN =REO OKHHE?EPe L=N H’A+A dKJP H’KbFAP ?KJOEOPA à OA LAJ?DAN, OE ?A J’AOP OQN H’AJOAIbHA dAO dEOLKOEPEKJO dQ 
!KdA, OQN PKQPAO ?AHHAO MQE LKQNN=EAJP gPNA ?AJOQNeAO L=N dAO FQCAO LNEReO KQ LQbHE?O. *AO =REO dAI=JdeO L=N HA 
L=OOe à dAO LANOKJJAO JKJ IKEJO NA?KJJQAO, =R=JP KQ =LNfO H’=dKLPEKJ dAO dEBBeNAJPAO RANOEKJO dQ !+A, eP=EAJP 
?EN?KJOP=J?EeO, OA LAJ?D=JP QJEMQAIAJP OQN HAO PDfIAO, AJ JKIbNA NAOPNAEJP, HAO LHQO LNKbHeI=PEMQAO LKOeO L=N H= 
HQPPA =JPEdKL=CA. 
2631 'H B=QP LNe?EOAN MQA u 9H:;I HUfEHC;I :K CE:; CED:?7B IEDJ JEKjEKHI :;I HUfEHC;I :k;DI;C8B; v. #J ABBAP, 
u 9L:BKJ[J GK; :; CE:?f?;H EK :k?DJUgH;H GK;BGK;I 7HJ?9B;I 7K f?B :K J;CFI, 9k;IJ KD DEKL;7K 9E:; 9ECFB;J GK? ;IJ 
7:EFJU v (+. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7). - 2KQPABKEO, d=JO HA IgIA KNdNA 
d’EdeA, u 9E:B ;IJ R DEJ;H GK; FEKH B7 FH;C?VH; fE?I (w), B7 HUL?I?ED Ik;IJ LEKBK; gBE87B; ;J 7 ?D9BKI :7DI 9; FHE9;IIKI 
B;I IJ7D:7H:I ?DJ;HD7J?ED7KN v (-. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO 
IKdEBE?=PEKJO v, EF.9?J., L. 21), QJA u HUL?I?ED I?CKBJ7DU; v dA ?AO PATPAO =U=JP LKQN bQP dA LNKLKOAN =QT OECJ=P=ENAO 
dQ !KdA u KD ;DI;C8B; 9EhUH;DJ ;DJH; 9H:AI HVgB;I ;J 9H:;I IJ7D:7H:I v MQE OA RKQH=EP u g7g; :k;ff?979?JU ;J 
H;DfEH9;9IAJP: v dA H= HQPPA =JPEdKL=CA ("8?:.).   
2632 A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., L. 12. 
2633 "8?:., L. 13. - 2DfIAO MQE OKJP HAO OQER=JPO : u I7D9J?EDI v ; u :HE?JI :; BkhECC; v ; u ;DGKWJ;I v ; u F;HIEDD;B 
:k;D97:H;C;DJ :K IFEHJ?f v ; u 9EDJH[B;I ;J 7D7BOI; :;I U9h7DJ?BBEDI v ; u UGK?B?8H; :;I H;IFEDI78?B?JUI :;I 
fU:UH7J?EDI ?DJ;HD7J?ED7B;I ;J :;I EHg7D?I7J?EDI D7J?ED7B;I 7DJ?:EF7g; v ; u FHU9?I?ED ;J 9ED9?I?ED v ("8?:., LL. 12-
15). 
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*AO Ned=?PAQNO dQ !+A KJP PAJPe dA PNKQRAN u HA v FQOPA eMQEHEbNA AJPNA QJ dQN?EOOAIAJP 

dAO O=J?PEKJO AP H= Je?AOO=ENA LNKPA?PEKJ dAO dNKEPO BKJd=IAJP=QT dAO =PDHfPAO2634. 

 
432. +=EO HAO JKNIAO edE?PeAO L=N H’A+A, =Q LNAIEAN ?DAB dAOMQAHHAO HA !+A, OKJP AJ 

LNEJ?ELA ?KJPN=ECJ=JPAO LKQN HAO OAQHAO EJOPEPQPEKJO OLKNPERAO MQE dARNKJP JKJ OAQHAIAJP HAO 

=??ALPAN AP IAPPNA AJ yQRNA (F 1), I=EO AJ?KNA J=PQNAHHAIAJP HAO NAOLA?PAN AP O’U ?KJBKNIAN (F 

2) OQN HA HKJC PANIA. 

F 1 - L’(cc,6:(:054 ,: 2( 309, ,4 yQRNA du C5d, 354d0(2 (4:0d56(.,  
 
433. 'H NeOQHPA dA OAO OP=PQPO ?KJOPEPQPEBO MQA u BkAg;D9; CED:?7B; 7DJ?:EF7g; Dk;IJ F7I :EJU; 

:; FEKLE?HI HUgB;C;DJ7?H;I L?I-R-L?I :;I 7JhBVJ;I EK EHg7D?I7J?EDI IFEHJ?L;I. ,;I DEHC;I D; 

IEDJ 9AJ ?KJOeMQAJ?A: F7I :k7FFB?978?B?JU :?H;9J; ; ;BB;I D; Ik?CFEI;DJ F7I R B;KHI :;IJ?D7J7?H;I 

IKH KD CE:; h?UH7H9h?GK; (w), Bk7KJEH?JU :K :HE?J :; BkA&A (w) 9eP=JP: IK8EH:EDDU; R IED 

799;FJ7J?ED F7H B;I EHg7D?I7J?EDI IFEHJ?L;I ;J :;C;KH; JH?8KJ7?H; :; I7 JH7DIFEI?J?ED :7DI B;KHI 

EH:H;I jKH?:?GK;I H;IF;9J?fI v2635. 

 
1AQHAO ?AO dANJEfNAO dAIAQNAJP u ?DL?JU9AO: v d=JO HAQN PKP=HEPe2636 à OA LHEAN =Q NAOLA?P 

d’QJ LNK?AOOQO BKJde OQN HAO dEOLKOEPEKJO dAO =NPE?HAO 23.1 AP 2 dQ !+A2637 =BEJ d’gPNA de?H=NeAO 

?KJBKNIAO à ?A PATPA AP OAO JKNIAO d’=LLHE?=PEKJ L=N H’A+A2638. 

 
434. !KIIA AHHAO HA dARNKJP L=N =EHHAQNO =Q PANIA dQ ?=HAJdNEAN dA NeREOEKJ dQ !+A =?PQAH 

LNeRQ LKQN 20212639, HAO KNC=JEO=PEKJO OLKNPERAO OANKJP PAJQAO dA NAOLA?PAN OAO ?KJdEPEKJO 

d’=??ALP=PEKJ AP dA IEOA AJ yQRNA (A) AJ OA LHE=JP à QJA LNK?edQNA N=LLAH=JP HAO Ie?=JEOIAO 

dQ dNKEP EJPANJ=PEKJ=H LQbHE? (B). 

                                                
2634 +=HCNe ?AO JKQRA=QPeO, u Bk7H9h?J;9JKH; :K 9E:; Dk;IJ F7I 8EKB;L;HIU; v LQEOMQA OE u 9H:7 DKCUHEJ7J?ED :;I 
7HJ?9B;I ULEBK; BUgVH;C;DJ (w), B;I GK7JH; 94: F7HJ?;I 9dQ !+A: H;IJ;DJ ?:;DJ?GK;I v (+. .#*2'#0, u *A JKQRA=Q 
!KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7). - .KQN QJ ?KILPA-NAJdQ deP=EHHe dAO JKQRAHHAO dEOLKOEPEKJO EOOQAO dQ 
!+A : 9f. A. 0'%-88', +. 4'0#2, #. 5'1,-1)7, u A JAS ?KdA BKN = JAS AN= EJ PDA BECDP =C=EJOP dKLEJC EJ 
OLKNPO : = OQII=NU KB PDA I=EJ ?D=JCAO EJ PDA 2015 5A"A !KdA v,  ,%-R, 1AN I=NO 2014, L. 25. 
2635 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 394. z 4. =QOOE : +. .#*2'#0, 
u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 9. - Cf. !A1, AdREOKNU KLEJEKJ 2005/!/976 & 986, $'$A & 
5A"A, EF.9?J., .=N. 168-170.. 
2636 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 57. 
2637 Cf. !+A (2015), =NP. 23.1 u A??ALP=PEKJ dQ !KdA v ; AP 23.2 u +EOA AJ yQRNA dQ !KdA v. - 4. eC=HAIAJP : 
"8?:., =NP. 23.3 u +EOA AJ yQRNA dA LNKCN=IIAO =JPEdKL=CA v. 
2638 Cf. ?8?:., =NP. 23.4 u !KJBKNIEPe =Q !KdA v. 
2639 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u 0eREOEKJ dQ !KdA 2021 v, ?KJOQHP=PEKJ AJ I=NO 2018. - 4. =QOOE : 1EPA 
'JPANJAP dA H’A+A, dK?. u 0eREOEKJ dQ !KdA IKJdE=H =JPEdKL=CA 2021 : MQAOPEKJO à =bKNdAN AP à ePQdEAN v, 
?KJOQHP=PEKJ AJ I=NO 2018. 
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A - Acc,6:(:054 ,: c54d0:0549 d, 309, ,4 Juv8, du C5d, 354d0(2 (4:0d56(., 
 
435. *A !+A dEOPEJCQA ?H=ENAIAJP OAO LD=OAO NAOLA?PERAO d’=??ALP=PEKJ (1) AP dA IEOA AJ 

yQRNA (2). 

1 - L’(cc,6:(:054 du C5d, 354d0(2 (4:0d56(., 
 
436. *AO OECJ=P=ENAO dQ !+A OKJP =?PQAHHAIAJP2640 QJ AJOAIbHA d’KNC=JEOIAO ?KILNAJ=JP 

=QOOE bEAJ HAO u CEC?JU "DJ;HD7J?ED7B (BOCF?GK; v (!'-) AP u )7H7BOCF?GK; v (!'.), HAQNO 

DKIKHKCQAO eP=PEMQAO MQA OKJP u B;I 9EC?JUI D7J?ED7KN EBOCF?GK;I v (!,-) AP 

u F7H7BOCF?GK;I v (!,.), HAO u fU:UH7J?EDI ?DJ;HD7J?ED7B;I v ($'), u B;I EHg7D?I7J?EDI 

H;IFEDI78B;I :; gH7D:;I C7D?f;IJ7J?EDI v, =EJOE MQA HAO u EHg7D?I7J?EDI D7J?ED7B;I 

7DJ?:EF7g; v (-,A")2641.  

 
*AO EJOPEPQPEKJO OLKNPERAO =U=JP LNK?ede à H= OECJ=PQNA dQ !KdA BKJP H’KbFAP d’QJA PNELHA 

u B?IJ; v NeCQHEfNAIAJP =?PQ=HEOeA =??AOOEbHA OQN HA OEPA 'JPANJAP dA H’A+A2642 AP dEOPEJCQ=JP AJPNA 

HAO OECJ=P=ENAO EOOQO dQ u +KKL;C;DJ EBOCF?GK; v, ?AQT NAHAR=JP dAO u (Hg7D?I7J?EDI 

IK8L;DJ?EDDU;I F7H B;I gEKL;HD;C;DJI v, AP AJBEJ, HAO KNC=JEOIAO =dDeNAJPO OA OEPQ=JP u !EHI 

:K CEKL;C;DJ EBOCF?GK; v2643.  

 
437. #J ?A MQE ?KJ?ANJA HA ?=O BN=Jd=EO, EH AOP HKEOEbHA dA ?EPAN ?KIIA =LL=NPAJ=JP 

NAOLA?PERAIAJP à ?D=?QJ dA ?AO PNKEO (3) CNKQLAO P=JP HA !,-1$2644 MQA H’A$*"2645, H= 

$edeN=PEKJ BN=Jd=EOA D=JdEOLKNP2646 eP=JP LKQN BEJEN EJ?HQOA d=JO H= dANJEfNA HEOPA ?EPeA. 

     
                                                
2640 *’A+A = AHHA-IgIA PAJQ à N=LLAHAN PNfO Ne?AIIAJP MQ’u 9A:D f7?J, (w) 9AHHA: Dk;IJ F7I I?gD7J7?H; :K CE:;, 
;J 9MQA: I7 IJHK9JKH;, I7 9ECFUJ;D9; ;J IED C7D:7J IEDJ ?D9ECF7J?8B;I 7L;9 9;KN :kKD I?gD7J7?H; :K CE:; v (Cf. 
1EPA 'JPANJAP dA H’A+A, dK?. u 0eREOEKJ dQ !KdA IKJdE=H =JPEdKL=CA 2021 : MQAOPEKJO à =bKNdAN AP à ePQdEAN v, 
EF.9?J.). 
2641 Cf. !+A (2015), =NP. 23.1 u A??ALP=PEKJ dQ !KdA v, LP. 1. - *’AJJATA 1 dQ JKQRA=Q !+A JA NALNAJd LHQO 
?APPA IgIA HEOPA OKQO HA PANIA u 1ECJ=P=ENAO v AP OA ?KJPAJPA deOKNI=EO dA NAJRKUAN à H’=NPE?HA 23.1 (Cf. "8?:., 
AJJATA 1 u "eBEJEPEKJ v, PANIA u 1ECJ=P=ENAO v). - #J KQPNA, HAO OP=PQPO dA H’A+A deOECJAJP dENA?PAIAJP HA !'-, 
HAO $' AP HAO !,- ?KIIA L=NPAJ=ENAO =RA? HAOMQAHO ?AHHA-?E O’AJC=CA à u 9EEFUH;H v AJ RQA d’=??KILHEN O= IEOOEKJ 
(Cf. 1P=PQPO dA H’A+A, =NP. 4 u  QP v, =H. 41, LP. 1). 
2642 Cf. !+A, =NP. 23.1 u A??ALP=PEKJ dQ !KdA v, LP. 3 : LNeRKU=JP MQ’u 9Q:D; B?IJ; :; JEKJ;I B;I 799;FJ7J?EDI I;H7 
H;D:K; FK8B?GK; F7H BkA&A v. 
2643 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u 1ECJ=P=ENAO dQ !KdA v, EF.9?J. : HA OA?KJd CNKQLA LNe?EPe ?KILNAJ=JP AJ 
Ne=HEPe HAO OAQHAO -,A", MQAH MQA OKEP HAQN OP=PQP, MQE OKJP d=JO HAQN AJOAIbHA OQbRAJPEKJJeAO L=N HAO LKQRKENO 
LQbHE?O dKJP AHHAO NAHfRAJP. 
2644 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u +KQRAIAJP KHUILEMQA v, 0QbNEMQA u !KIEPeO J=PEKJ=QT KHUILEMQAO v, 
?KJOQHP=PEKJ AJ FQEJ 2015. 
2645 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u -NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA (-,A") v, 0QbNEMQA u *EOPA dAO 
KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA v, ?KJOQHP=PEKJ AJ FQEJ 2015. 
2646 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u &KNO dQ IKQRAIAJP KHUILEMQA v, 0QbNEMQA u !KIEPeO J=PEKJ=QT 
L=N=HUILEMQAO v, ?KJOQHP=PEKJ AJ FQEJ 2015. 
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AR=JP H’AJPNeA AJ RECQAQN dQ !+A LKQN 20152647, H’A$*" eP=EP EJPANRAJQA à QJA dKQbHA 

NALNEOA LKQN ?NEOP=HHEOAN O= RKHKJPe dA OA ?KJBKNIAN =QT dEOLKOEPEKJO dA ?A PATPA d=JO OAO RANOEKJO 

=JPeNEAQNAO. #HHA H’= B=EP L=N QJA LNAIEfNA deHEbeN=PEKJ dQ 4 K?PKbNA 2007 L=N H=MQAHHA OKJ 

!KHHfCA u Ik;Dg7g;7?J R H;IF;9J;H B;I FH?D9?F;I UDED9UI :7DI B; 9!:E:; CED:?7B 7DJ?:EF7g; ;J, 

:7DI B;I :EC7?D;I :; I7 9ECFUJ;D9;, R C;JJH; ;D L?gK;KH I;I :?IFEI?J?EDI v2648, =R=JP MQA2649 

H= RANOEKJ NeREOeA dA ?A PATPA =LLHE?=bHA à ?KILPAN dQ 1AN F=JREAN 2009 JA H’=IfJA à OA LNKJKJ?AN 

d=JO HA IgIA OAJO AJ OALPAIbNA 20112650.  

 
438. 3JA PAHHA LNEOA d’=?PA dA H’-,A" BN=Jd=EOA Je?AOO=ENAIAJP NAJKQRAHeA LKQN OA 

?KJBKNIAN à H= dANJEfNA RANOEKJ dQ !+A2651 AOP dE?PeA L=N ?APPA JKNIA IgIA AJ =LLHE?=PEKJ dA 

H=MQAHHA QJA OEILHA OECJ=PQNA dAO L=NPEAO LNAJ=JPAO JA OQBBEP L=O à HAO HEAN. 

 
!’AOP OAQHAIAJP AJ ABBAP =Q PANIA dA H= LNK?edQNA OLe?EBEMQA d’u 9=:99;FJ7J?ED v2652 MQ’EH 

LNeRKEP MQA OAO OECJ=P=ENAO OANKJP AJ LNEJ?ELA BKNIAHHAIAJP AJC=CeO AP FQNEdEMQAIAJP ?KJPN=EJPO 

L=N HA !KdA. 

 
439. !AQT-?E dKERAJP AJ H’K??QNNAJ?A L=N=LDAN u KD ;N;CFB7?H; ?:;DJ?GK; :; B7 :U9B7H7J?ED 

9ECCKD; :k799;FJ7J?ED JOF; v2653. !KIIA = LQ U gPNA ?KJPN=EJPA H’A$*" L=N H’EJPANIedE=ENA 

dA OKJ !KHHfCA2654, HAdEP dK?QIAJP OAN= AJ KQPNA KbHEC=PKENAIAJP u ;DJUH?DU v L=N HAQN KNC=JA 

OQLNgIA =R=JP PN=JOIEOOEKJ =QT OANRE?AO dA H’A+A2655. 

 
.=N ?AP =?PA d’=dDeOEKJ, EHO OA OANKJP dfO HKNO AJC=CeO à u 799;FJ;9N: (w), C;JJH; ;D FB79; 

;J (w) H;IF;9J;H v H’AJOAIbHA dAO u FH?D9?F;I :K CE:; v2656 d=JO dAO ?KJdEPEKJO MQE =QNKJP 

                                                
2647 4. deFà : ÉPQdA d’EIL=?P A,, 30 FQEJ 2014, .NKFAP dA HKE D=bEHEP=JP HA %KQRANJAIAJP à LNAJdNA HAO IAOQNAO 
NAHAR=JP dQ dKI=EJA dA H= HKE Je?AOO=ENAO LKQN =OOQNAN d=JO HA dNKEP EJPANJA HA NAOLA?P dAO LNEJ?ELAO dQ ?KdA IKJdE=H 
=JPEdKL=CA, ,-0 : $4(41407508*/ HAQA-1, L. 5 ; AP "eHEbeN=PEKJ, A$*", dQ 26 I=NO 2014, Jq 2014-28, .KNP=JP 
=REO OQN HA LNKFAP dA HKE D=bEHEP=JP HA %KQRANJAIAJP à LNAJdNA, L=N KNdKJJ=J?A, HAO IAOQNAO NAHAR=JP dQ dKI=EJA 
dA H= HKE Je?AOO=ENAO à H= IEOA AJ ?KJBKNIEPe dQ dNKEP =RA? HA ?KdA IKJdE=H =JPEdKL=CA, FHU9. 
2648 "eHEbeN=PEKJ, A$*", dQ 4 K?PKbNA 2007, Jq 68, FHU9. (4. 0=LLKNP =JJ. d’=?P., A$*", 2011, EF.9?J., L. 13 AP 
"E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 57). 
2649 4. =QOOE : "eHEbeN=PEKJ, A$*", dQ 23 FQEHHAP 2008, Jq 105, .KNP=JP =??ALP=PEKJ dQ ?KdA IedE?=H dQ +KQRAIAJP 
KHUILEMQA. 
2650 Cf. "eHEbeN=PEKJ, A$*", dQ 7 OALPAIbNA 2011, Jq 181, EJedEPA. - 4. 0=LLKNP =JJ. d’=?P., A$*", 2011, EF.9?J., 
L. 13. 
2651 Cf. "eHEbeN=PEKJ, A$*", dQ 19 JKRAIbNA 2015, Jq 2015-123 (30, 0eEPeN=JP H'=??ALP=PEKJ dAO LNEJ?ELAO 
eJKJ?eO L=N HA ?KdA IKJdE=H =JPEdKL=CA, FHU9. 
2652 !+A (2015), =NP. 23.1 u A??ALP=PEKJ dQ !KdA v. 
2653 "8?:., u !KIIAJP=ENA OQN H’=NPE?HA 23.1.1 v. 
2654 Cf. !. OLKNP, =NP. *. 232-5 ' =H. 3. 
2655 !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 23.1.1 v. 
2656 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KJBKNIEPe =Q !KdA v, ?KJOQHP=PEKJ AJ FQEHHAP 2016, 0QbNEMQA u !KIIAJP 
dARAJEN ?KJBKNIA v : LNe?EO=JP MQA H’u 9=:99;FJ7J?ED v dQ !+A ?KJOPEPQA H= u 1VH; UJ7F; v LANIAPP=JP à OAO 
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IKEJO NAHARe dQ RKHKJP=NEOIA MQA d’QJ L=OO=CA AJ BKN?A dA H’A+A, AJ OA NeBeN=JP AJ L=NPE?QHEAN 

=Q LNK?AOOQO d’=dKLPEKJ dQ LNAIEAN !+A. 

 
440. #J LNAIEAN HEAQ, H= MQ=OE-PKP=HEPe dAO ?KILKO=JPAO dQ IKQRAIAJP KHUILEMQA JA 

LKQR=EAJP MQ’=??ALPAN HA !+A, AJ ?AQT ?KILNEO HAO KNC=JEOIAO NA?KJJQO L=N HA !'-, QJ 

u IOIJVC; FOH7C?:7B v 2657 dKIEJe L=N ?A IgIA !KIEPe eP=JP EJOP=QNe2658. 

  
.=N =EHHAQNO, eP=JP à H’KNECEJA dA H= ?Ne=PEKJ dA H’A+A, EH =QN=EP ePe LKQN HA IKEJO 

EJ?KILNeDAJOEbHA MQA H’=QPKNEPe KHUILEMQA OQLNgIA NABQOA d’=dDeNAN =QT LNEJ?ELAO EOOQO dQ 

!+A KQ à PKQP HA IKEJO JA B=OOA L=O NAOLA?PAN QJA PAHHA KbHEC=PEKJ L=N HAO =QPNAO EJOPEPQPEKJO 

?KJOPEPQPERAO dQ IKQRAIAJP KHUILEMQA, =Q LNAIEAN N=JC dAOMQAHHAO OA PNKQRAJP HAO dEBBeNAJPO 

!,-.  

 
441. .H=?eAO d=JO QJA OEPQ=PEKJ L=NPE?QHEfNA, HA ?=O dAO $edeN=PEKJO EJPANJ=PEKJ=HAO ($') dKEP 

AJ OA?KJd HEAQ gPNA eRKMQe. #J PDeKNEA EJdeLAJd=JPAO dQ IKQRAIAJP KHUILEMQA2659, ?AO 

dANJEfNAO JA O=QN=EAJP AJ LN=PEMQA RKEN HAO =PDHfPAO AJ deLAJd=JP L=NPE?ELAN =QT (AQT KHUILEMQAO 

d’DERAN KQ d’ePe O=JO QJA EJO?NELPEKJ LNe=H=bHA à ?AO ?KILePEPEKJO, ?KJdEPEKJ Je?AOOEP=JP LKQN 

AHHAO dA NAOLA?PAN H= !D=NPA -HUILEMQA.  

 
*AO $' dKERAJP =EJOE OA OKQIAPPNA =RA? OQ??fO =QT LNK?edQNAO IEOAO AJ yQRNA L=N HA !'- 

=BEJ dA OA PNKQRAN EJPeCNeAO =Q OAEJ dQ IKQRAIAJP KHUILEMQA, NA?KJJ=EOO=J?A EILKO=JP 

OLe?EBEMQAIAJP dALQEO 2003 HAQN =dDeOEKJ =Q !+A2660. 

                                                
OECJ=P=ENAO dA O’U u 9EDfEHC;H v. - 4. LKQN HAO ÉP=PO L=NPEAO à H= !'"1 : !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA 
d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= !KJRAJPEKJ v, =). 
2657 Cf. JKP. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 62 : 
EJdEMQ=JP MQA u 9H:; C"( ;IJ BkEHg7D; 9HU7J;KH ;J Bk7KJEH?JU IKFHWC; :K CEKL;C;DJ EBOCF?GK; e AP MQA HAO IAIbNAO 
HA ?KILKO=JP, PKQO LANOKJJAO LDUOEMQAO, u IEDJ I;I H;FHUI;DJ7DJI :7DI B;KH F7OI ;J DED B;I :UBUgKUI :; B;KH F7OI 
7K I;?D :K C"( v. z .=N =EHHAQNO, OE HA !'- u F;KJ H;9EDD7YJH; 7K J?JH; :; 9EC?JUI D7J?ED7KN EBOCF?GK;I (C'() :;I 
EHg7D?I7J?EDI :EDJ Bk79J?L?JU ;IJ B?U; R IED H[B; v, ?AO dANJEANO u D; IEDJ F7I R FHEFH;C;DJ F7HB;H 7ff?B?UI 7K C"( 
9I=EO: 8UDUf?9?;DJ I?CFB;C;DJ :; I7 H;9EDD7?II7D9;, GK? ;IJ IK8EH:EDDU; 7K H;IF;9J :kKD 9;HJ7?D DEC8H; :; HVgB;I 
UJ78B?;I F7H B7 Ch7HJ; EBOCF?GK; v ("8?:., L. 65). 
2658 "=JO HA ?=dNA dAO dEO?QOOEKJO AQNKLeAJJAO LKNP=JP OQN H= I=JELQH=PEKJ dAO ?KILePEPEKJO OLKNPERAO (Cf. 
!KJOAEH dA H’#QNKLA, !KJRAJPEKJ OQN H= I=JELQH=PEKJ dA ?KILePEPEKJO OLKNPERAO, FHU9.), H= IgIA NeBeNAJ?A eP=EP dA 
IEOA : u 9?:’;IJ Bk7H9h?J;9JKH; FOH7C?:7B; :K CEKL;C;DJ EBOCF?GK; ;J B;I B?;DI h?UH7H9h?GK;I IEB?:;I ;N?IJ7DJI 
;DJH; B;I fU:UH7J?EDI D7J?ED7B;I, HUg?ED7B;I ;J ?DJ;HD7J?ED7B;I FEKH 9h7GK; :?I9?FB?D; IFEHJ?L; GK? 9EDIJ?JK;DJ B7 
fEHC; B7 FBKI 78EKJ?; :; B7 9EEFUH7J?ED ?DIJ?JKJ?EDD;BB; v (0=LLKNP, !D=ENA 1KNbKJJA-'!11 ePDEMQA AP EJPeCNEPe dQ 
OLKNP, u *QPPAN ?KJPNA H= I=JELQH=PEKJ dAO ?KILePEPEKJO OLKNPERAO v, JKRAIbNA 2014, .=NPEA 3, 2EPNA 3, L. 21). 
2659 Cf. !D=NPA KHUILEMQA dQ !'-, eP=P AJ RECQAQN =Q 8 de?AIbNA 2014, =NP. 25 u 0A?KJJ=EOO=J?A dAO $' v, =H. 2, 
AJ =LLHE?=PEKJ dQMQAH : u (w) 9h7GK; F" 9EDI;HL; IED ?D:UF;D:7D9; ;J IED 7KJEDEC?; :7DI Bk7:C?D?IJH7J?ED :; 
IED IFEHJ v, OKQO ?ANP=EJAO NeOANRAO ATLKOeAO ?DfH7. 
2660 Cf. "8?:. : u 9H:;I IJ7JKJI, B;I FH7J?GK;I ;J B;I 79J?L?JUI :;I F" 7K I;?D :K &EKL;C;DJ EBOCF?GK; :E?L;DJ WJH; 
9EDfEHC;I R B7 Ch7HJ; EBOCF?GK;, ;D F7HJ?9KB?;H ;D 9; GK? 9ED9;HD; Bk7:EFJ?ED ;J B7 C?I; ;D gKLH; :K CE:; 
CED:?7B 7DJ?:EF7g; v. 
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442. .KQN =QP=JP H= $'$A dAR=EP gPNA N=LLAHeA à H’KNdNA L=N HA !'- d=JO H= IAOQNA Kn OAO 

NfCHAIAJPO =JPEdKL=CA J’eP=EAJP L=O AJPEfNAIAJP ?KJBKNIAO =QT dAOEdAN=P= dA H’A+A AJ ?A MQE 

?KJ?ANJA HAO DULKPDfOAO dA dKL=CA MQ’EHO O=J?PEKJJ=EAJP2661. 

 
 !ANP=EJO OLKNPO ?KIIA HA BKKPb=HH AJ ABBAP OKJP IKEJO OQO?ALPEbHAO MQA d’=QPNAO dA LaPEN 

d’QJA EJPANdE?PEKJ dA L=NPE?EL=PEKJ =QT (AQT KHUILEMQAO AJ N=EOKJ dA H= NAJKIIeA IKJdE=HA dA 

HAQNO LNKLNAO eRfJAIAJPO, ?A MQE HAQN LANIAP dA OA deRAHKLLAN AJ dADKNO dQ CENKJ KHUILEMQA, 

RKENA IgIA dA dEOLKOAN dA NAPKIbeAO BEJ=J?EfNAO eMQER=HAJPAO KQ OQLeNEAQNAO à H’EJOP=J?A 

KHUILEMQA OQLNgIA. 

 
443. +=EO OE QJA PAHHA u C;D79; (w) 9BQP: 7g?JU; v à OKJ AJ?KJPNA, AHHA JA LKQR=EP gPNA OQEREA 

d’ABBAPO2662 AJ N=EOKJ dQ B=EP MQA HA IKQRAIAJP CHKb=H dA HQPPA ?KJPNA HA dKL=CA AJC=Ce OQN HAO 

LH=JO OQLN=-eP=PEMQAO AP OLKNPEBO dAR=EP Je?AOO=ENAIAJP ?KJdQENA à QJA u F;H9PA: :9’: (w) 

?D:UF;D:7D9; v BedeN=HA AJ ?APPA I=PEfNA2663.  

 
!A ?KIb=P MQE eP=EP LANdQ d’=R=J?A NAHfRA deOKNI=EO dQ L=OOe dfO HKNO MQ’EH AOP ?H=EN MQA 

?AO dANJEfNAO d EDJ (f) F;H:K :; B;KH ?D:UF;D:7D9; ;D C7J?VH; :; BKJJ; 7DJ?:EF7g; v. !’AOP 

=EJOE MQA H= $'$A dAR=EP =bdEMQAN =Q ?KQNO dA H’=JJeA 2010 AJ =d=LP=JP OKJ NfCHAIAJP 

=JPEdKL=CA LKQN H= !KQLA dQ IKJdA MQ’AHHA KNC=JEO=EP, ?A PATPA u Ik7B?gD9=JP: 9=HKNO: IKH B; 9E:; 

9IKJdE=H =JPEdKL=CA:, 7KGK;B (w) 9OKJ: FHU7C8KB; H;DLE9U=EP: :?H;9J;C;DJ v2664. 

 
444. #J ?A MQE ?KJ?ANJA HAO -,A" KQ -0A" AJBEJ, =Q?QJA LNKbHeI=PEMQA J’eP=EP à NAHARAN 

=Q NAC=Nd dAO IKPEBO dA HAQN ?Ne=PEKJ, H’ATEOPAJ?A dA ?D=?QJA dA ?AO OPNQ?PQNAO eP=JP dENA?PAIAJP 

HEeA à H= IEOA AJ yQRNA d’QJ OUOPfIA PN=JOJ=PEKJ=H dA CAOPEKJ AP O=J?PEKJ dQ LDeJKIfJA dA 

dKL=CA L=N HAO OKEJO dA H’A+A. 

 
"fO HKNO MQ’=??ALPe L=N H’AJOAIbHA dA ?AO OECJ=P=ENAO LNEReO, HA !+A LKQR=EP AJ 

?KJOeMQAJ?A gPNA u 9I:?I ;D gKLH; v2665 d=JO HA NAOLA?P dAO ?KJdEPEKJO MQ’EH AJREO=CA. 

                                                
2661 Cf. !A1, AdREOKNU KLEJEKJ 2005/!/976 & 986, $'$A & 5A"A, EF.9?J. 
2662 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 57. 
2663 Cf. $. *A227, u *= HAT BEB= v, FHU9., L. 20. 
2664 "8?:., ?EP=JP ?A IgIA .Ne=IbQHA OAHKJ HAMQAH : u 9H:7 F"FA 7 799;FJU B; CE:; CED:?7B 7DJ?:EF7g; :; 2009 
;J C?I ;D gKLH; B;I :?IFEI?J?EDI :K:?J 9E:; :7DI B; RVgB;C;DJ 9...:. )7H 9EDIUGK;DJ, FEKH JEKJ; GK;IJ?ED 9ED9;HD7DJ 
Bk?DJ;HFHUJ7J?ED :K FHUI;DJ HVgB;C;DJ, ?B 9EDL?;DJ :; I; H;FEHJ;H 7KN 9ECC;DJ7?H;I GK? 7DDEJ;DJ B;I :?L;HI;I 
:?IFEI?J?EDI :K CE:; CED:?7B 7DJ?:EF7g; 2009 ;J B;I ,J7D:7H:I ?DJ;HD7J?ED7KN v. 
2665 Cf. !+A (2015), =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v. - Cf. PN=EP=JP dA ?AO dAQT ?KJdEPEKJO : !+A (2015), 
=NP. 23.4 u !KJBKNIEPe =Q !KdA v. - 4. AJ?KNA : 1EPA 'JPANJAP dA H’A+A, dK?. u !KJBKNIEPe =Q !KdA v, 0QbNEMQA 
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2 - L( 6/(9, d, 309, ,4 Juv8, du C5d, 354d0(2 (4:0d56(., 
 

445. !APPA OA?KJdA LD=OA dA IEOA AJ yQRNA dQ !+A L=N HAO KNC=JEO=PEKJO OLKNPERAO OA 

deNKQHA u 7K CEO;D :; FEB?J?GK;I, IJ7JKJI, HVgB;I EK HVgB;C;DJI ;D 799EH: 7L;9 B;KH 7KJEH?JU ;J 

:7DI B;KHI IFhVH;I :; 9ECFUJ;D9;I H;IF;9J?L;I v2666. 

  
x H’EJOP=N dA H= LD=OA =JPeNEAQNA, EH AOP AJ H’K??QNNAJ?A MQAOPEKJ d’QJA ReNEP=bHA 

KbHEC=PEKJ dA PN=JOLKOEPEKJ ?KJBKNIA dAO dEOLKOEPEKJO dA ?APPA JKNIA2667, bEAJ MQ’QJA ?ANP=EJA 

I=NCA dA I=JyQRNA OKEP K?PNKUeA à OAO OECJ=P=ENAO.  

 
446. #J ABBAP, u ?B (w) HUIKBJ; 9dAO dEOLKOEPEKJO BKJd=JP HA LNK?AOOQO ePQdEe: GK; B; C&A ;IJ 

KD; IEHJ; :; iHUgB;C;DJ7J?ED JOF;j GK? D; Ik7FFB?GK; F7I :?H;9J;C;DJ 7KN IFEHJ?fI, R B;KH 

;D97:H;C;DJ (f), 9BK8I EK UGK?F;I v2669. 

 
AU=JP =??ALPe ?A PATPA dA I=JEfNA u GK7I? KD7D?C; v OQEPA à H’edE?PEKJ dA O= LNAIEfNA 

RANOEKJ, OEPQ=PEKJ MQE J’= AQ dA ?AOOA dA OA ReNEBEAN L=N H= OQEPA2670, HAO u FEKLE?HI IFEHJ?fI v2671 

JA LKQR=EAJP L=N OQEPA MQA OA LHEAN à OAO ?KJdEPEKJO dA IEOA AJ yQRNA, O=JO MQKE HAQN =dDeOEKJ 

J’=QN=EP L=O dA N=EOKJ d’gPNA.  

 
447. !’AOP AJ Ne=HEPe JKJ L=O O= OEILHA IEOA AJ yQRNA MQE LAQP gPNA OKQN?A dA ?KJPAJPEAQT 

I=EO bEAJ O= IEOA AJ yQRNA ?KJBKNIA. !’AOP LKQNMQKE QJ dEOLKOEPEB dA u 9O:KHL;?BB7D9; :; B7 

9EDfEHC?JU 7K CE:; v2672 AOP EJOP=QNe, à H’eMQER=HAJP dAO Ie?=JEOIAO dQ dNKEP EJPANJ=PEKJ=H 

LQbHE? MQA H’AJOAIbHA dQ LNK?AOOQO d’=dDeOEKJ =Q !KdA u Dk;IJ (w) F7I I7DI ULEGK;H v 2673. 

 

                                                
u !KIIAJP dARAJEN ?KJBKNIA v, EF.9?J., LNe?EO=JP MQA ?A MQA H’A+A JKIIA E?E H= u 9+:?I; ;D FB79; v dQ !+A 
?KJOPEPQA H= u 2VC; UJ7F; v LANIAPP=JP à OAO OECJ=P=ENAO dA O’U u 9EDfEHC;H v. - .KQN HAO =EdAN d=JO ?APPA Pa?DA, 
H’A+A = d’=EHHAQNO deRAHKLLe dEBBeNAJPAO u HVgB;I CE:VB;I v JKJ-KbHEC=PKENAO (A+A, u 1KQPEAJ dA H’A+A à OAO 
L=NPAJ=ENAO v, ,KQRAHHAO, 11 =KoP 2011). 
2666 Cf. !+A (2015), =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, LP. 1. z *AO PANIAO u FH?D9?F;I v (Cf. !+A (2009), 
=NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, LP. 1) OKJP NAILH=?eO =Q OAEJ dA ?A IgIA =NPE?HA dQ !+A L=N ?AHQE dA 
u FEB?J?GK;I v, LAQP-gPNA LKQN eREPAN PKQPA ?KJBQOEKJ =RA? HAO LNEJ?ELAO dENA?PAQNO dA ?A PATPA MQA OAO OECJ=P=ENAO 
dKERAJP KbHEC=PKENAIAJP NAOLA?PAN. 
2667 !KIIA deFà eRKMQe, u B; H;IF;9J :K CE:; CED:?7B 7DJ?:EF7g; H;FEI; IKH B7 9EDIJHK9J?ED FOH7C?:7B; :K 
IFEHJ v (+. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 10). 
2669 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 26.  
2670 3JA BKEO HA LNAIEAN !KdA =??ALPe, AP AJ N=EOKJ dAO O=J?PEKJO ?KJOe?QPERAO à QJA =bOAJ?A d’=??ALP=PEKJ dA ?A 
dANJEAN ?KIIA dAO RANOEKJO OQ??AOOERAO, EH AOP BKNP LAQ LNKb=bHA MQ’EH J’AJ OKEP LHQO deOKNI=EO =EJOE. *= HKCEMQA 
=?PQAHHA JA ?KJOEOPA LHQO à u BKN?AN v HAO KNC=JEO=PEKJO OLKNPERAO à =??ALPAN HA !+A, I=EO bEAJ LHQO à HAO 
=??KIL=CJAN d=JO HAQN IEOA AJ ?KJBKNIEPe REO-à-REO dAO RANOEKJO OQ??AOOERAO dA ?A dK?QIAJP. 
2671 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 394. 
2672 Cf. !+A (2015), =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v. 
2673 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 405. 
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448. *A OP=PQP OEJCQHEAN2674 dA H’A+A2675 H= N=LLNK?DA FQNEdEMQAIAJP dAO KNC=JEO=PEKJO 

EJPANCKQRANJAIAJP=HAO (1) =HKNO MQA HA !+A LKQNN=EP O’=J=HUOAN AJ QJA ?KJRAJPEKJ 

EJPANJ=PEKJ=HA (2) MQ’AHHA =QN=EP KQRANP à H= OECJ=PQNA dA OAO IAIbNAO LKQN =dKLPEKJ2676. 

1 - U4 8(6685c/,3,4: 9:(:u:(08, d, 2’AMA (v,c 2,9 58.(409(:0549 04:,8.5uv,84,3,4:(2,9 

 
449. 3JA PAHHA =J=HKCEA AOP PKQP à B=EP ?KJ?AR=bHA d=JO H= IAOQNA Kn, OE u 9H:7 CEDL;DJ?ED :; 

/?;DD; IKH B; :HE?J :;I JH7?JUI GK7B?f?; B;I EHg7D?I7J?EDI ?DJ;HD7J?ED7B;I 

:'"?DJ;HgEKL;HD;C;DJ7B;I", 9EDf?HC7DJ 7?DI? B7 JhUEH?; 9B7II?GK; I;BED B7GK;BB; I;KBI B;I QJ7JI 

F;KL;DJ 9HU;H :; J;BB;I EHg7D?I7J?EDI ;J O WJH; H;FHUI;DJUI F7H B;I gEKL;HD;C;DJI v, EH AOP QJ 

B=EP =?MQEO u GK'7K-:;BR :;I QJ7JI GK? B;I EDJ 9HUU;I (C;C8H;I fED:7J;KHI) ;J :; 9;KN GK? O 

799V:;DJ KBJUH?;KH;C;DJ, B;I EHg7D?I7J?EDI ?DJ;HD7J?ED7B;I F;KL;DJ LE?H :'7KJH;I F7HJ;D7?H;I 

F7HJ?9?F;H R B;KHI 79J?L?JUI v2677. 

 
#J L=NPE?QHEAN, u FBKI?;KHI JOF;I :; F7HJ;D7?H;I DED UJ7J?GK;I F;KL;DJ F7HJ?9?F;H 7KN 

79J?L?JUI :;I EHg7D?I7J?EDI ?DJ;HD7J?ED7B;I v2678. 'H AJ R= =EJOE dAO u EHg7D?I7J?EDI 

?DJ;HD7J?ED7B;I (;BB;I-CWC;I) v MQE OKJP OQO?ALPEbHAO dA u F7HJ?9?F;H R B7 9HU7J?ED :'7KJH;I 

?DIJ?JKJ?EDI :K CWC; JOF;, O 7LE?H KD IJ7JKJ :'E8I;HL7J;KH ;J CWC; ;D :;L;D?H C;C8H;I v2679. 

                                                
2674 #J ABBAP, u ?B ;N?IJ; F;K :kEHg7D?I7J?EDI ?DJ;HD7J?ED7B;I GK? H7II;C8B;DJ :7DI KD; CWC; IJHK9JKH; ;J :; f7TED 
UGK?B?8HU; 9;I :;KN 92: F7HJ?;I FK8B?GK;I ;J FH?LU;I 9MQA OKJP u HAO CKQRANJAIAJPO AP HAO IEHEAQT EJPeNAOOe v:. %7 
FBKF7HJ :;I EHg7D?I7J?EDI ?DJ;HgEKL;HD;C;DJ7B;I F7J;DJU;I 799EH:;DJ :;I IJ7JKJI :kE8I;HL7J;KHI R :?L;HI 
EHg7D?IC;I ;D H7FFEHJ 7L;9 B;KH C?II?ED. D; CWC;, B;I EHg7D?I7J?EDI DED gEKL;HD;C;DJ7B;I ((' ) fEDJ IEKL;DJ 
F7HJ?9?F;H :;I gEKL;HD;C;DJI R B;KHI JH7L7KN. R7H;I IEDJ B;I EHg7D?I7J?EDI H;gHEKF7DJ R F7HJ ;DJ?VH; 7KJEH?JUI 
gEKL;HD;C;DJ7B;I ;J ('  9ECC; 7K I;?D :; BkA&A. (D F;KJ 9?J;H :;KN ;N;CFB;I : Bk.D?ED CED:?7B; FEKH B7 
9EDI;HL7J?ED :; B7 D7JKH; ;J :;I H;IIEKH9;I D7JKH;BB;I (w) (".C') ;J B; &"CRCR (&EKL;C;DJ ?DJ;HD7J?ED7B :; B7 
CHE?N-HEKg; ;J :K CHE?II7DJ-HEKg;) v ((.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q 
NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO OLKNPERAO v, KL. ?EP, L. 394). - .=NIE HAO KNC=JEOIAO DUbNEdAO, EH AOP AJ?KNA 
LKOOEbHA dA IAJPEKJJAN HA ?=O dQ $KJdO IKJdE=H dA HQPPA ?KJPNA HA OEd=, H= PQbAN?QHKOA AP HA L=HQdEOIA.  
2675 AQ JERA=Q dA O= u 9J:7JKH; jKH?:?GK; v ?APPA dANJEfNA u ;IJ KD; fED:7J?ED :; :HE?J FH?LU IK?II; IEKC?I; 7KN 
7HJ?9B;I 80 ;J IK?L7DJI :K CE:; 9?L?B IK?II;. (w) (Hg7D?I7J?ED hO8H?:;, ;BB; ;IJ 9EDIJ?JKU; ;J f?D7D9U; R F7HJ Ug7B; 
F7H B; CEKL;C;DJ EBOCF?GK; ;J B;I gEKL;HD;C;DJI v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, 
DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 77). - Cf. 1P=PQPO dA H’A+A, =NP. 6 u !KJOAEH dA BKJd=PEKJ v AP 11 u !KIEPe 
ATe?QPEB v, PKQO dAQT u 9ECFEIU9O: à F7HJI Ug7B;I :; H;FHUI;DJ7DJI :K CEKL;C;DJ EBOCF?GK; ;J :;I 
gEKL;HD;C;DJI v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., L. 
77). 
2676 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 405. 
2677 A. *#5',, u .NEJ?ELAO ?KIIQJO =QT KNC=JEO=PEKJO EJPANJ=PEKJ=HAO v, J.-C%., DHE?J ?DJ;HD7J?ED7B, B=O?. 112-
20, Jq 1. 
2678 "8?:., Jq 38. 
2679 "8?:., Jq 40. 
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450. ,KP=IIAJP, dAO =QPAQNO J’DeOEPAJP =EJOE L=O à PN=EPAN dAO NAH=PEKJO AJPNA H’3JEKJ 

AQNKLeAJJA AP H’A+A MQE OA PNKQRA dA H= OKNPA =OOEIEHeA à dA PAHO KNC=JEOIAO 2680 !  

 
#J ?A OAJO, HA 2A1 HQE-IgIA H= MQ=HEBEA ATLHE?EPAIAJP d’KNC=JEO=PEKJ EJPANJ=PEKJ=HA. 

"=JO QJ =REO dQ 26 =RNEH 2005, EH = =EJOE AOPEIe MQA : u 9P:h; ?CFEHJ7D9; Ef Jh; 0ADC H;IKBJI 

?D F7HJ?9KB7H fHEC Jh; f79J Jh7J Jh; 0ADA ?I 7D EH?g?D7B ?DJ;HD7J?ED7B EHg7D?P7J?ED, Mh?9h ?I 

9h7H79J;H?P;: 8O 7D ;GK7B Ih7H?Dg 7D: F7HJ?9?F7J?ED Ef gEL;HDC;DJI 7D: ?DJ;H-gEL;HDC;DJ7B 

EHg7D?P7J?EDI ED ED; h7D:, Jh; (BOCF?9 7D: IFEHJI &EL;C;DJ ED Jh; EJh;H h7D: v2681. 

 
451. 3J N=LLNK?DAIAJP dA ?A PULA AOP AJ?KNA LKOOEbHA AJ ?KJOeMQAJ?A dQ B=EP MQ’EH AOP 

u JH7:?J?EDD;BB;C;DJ 7:C?I GK; B7 9HU7J?ED :;I EHg7D?I7J?EDI ?DJ;HgEKL;HD;C;DJ7B;I JHEKL; IED 

fED:;C;DJ :7DI B';N?IJ;D9; :; FHE8BVC;I :; 97H79JVH; gBE87B (w) GK? :UF7II;DJ B'QJ7J 7g?II7DJ 

I;KB (w) 9A:J (w) 9MQA: 9';IJ FEKH IEBKJ?EDD;H 9;I FHE8BVC;I GKk(w) 9EHO: :U9?:;DJ :; I; 

H;gHEKF;H v2682.  

 
#J L=NP=JP dQ LKOPQH=P MQA H’EJOPEPQPEKJ dA H’A+A AOP HA BNQEP d’QJA ?KHH=bKN=PEKJ AJPNA 

HAO CKQRANJAIAJPO AP HA IKQRAIAJP OLKNPEB AJ RQA dA deBAJdNA ?A u 8?;D FK8B?9 v2683 MQA 

?KJOPEPQA HA OLKNP, H= HQPPA PN=JOJ=PEKJ=HA =JPEdKL=CA OAN=EP =OOEIEH=bHA à QJA u C?II?ED :; I;HL?9; 

FK8B?9 v2684 ?KJBEeA à ?AHHA-?E AJ RQA dA deBAJdNA HAO R=HAQNO ePDEMQAO AP dA O=JPe LQbHEMQA MQ’EH 

LNKIAQP.  

 
452. AQ RQ dA ?A ?KJOP=P, u FEKHH9=EAJP: WJH; :U:K?J;I 9à OKJ beJeBE?A:, 9ECC; 9;B7 7 UJU B; 

97I FEKH B; C"(, 9;HJ7?D;I 97F79?JUI ;D :HE?J ?DJ;HD7J?ED7B v2685.  

 
                                                
2680 Cf. "8?:., Jq 41 : u 9H:'.D?ED ;KHEFU;DD; F7HJ?9?F47DJ5, 9ED9KHH;CC;DJ 7L;9 :;I QJ7JI, :;I ('  ;J B; CEC?JU 
"DJ;HD7J?ED7B (BOCF?GK;, 7K f?D7D9;C;DJ ;J 7K fED9J?EDD;C;DJ :; B'Ag;D9; &ED:?7B; 7DJ?:EF7g; 9HUU; ;D 1999 
FEKH BKJJ;H 9EDJH; B;I FH7J?GK;I :; :EF7g; :7DI B;I IFEHJI v.  
2681 !A1, AdREOKNU KLEJEKJ 2005/!/841, EF.9?J., .=N. 34. 
2682 $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| 
dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, ?D &=bEb %DeN=NE, 1=JdN= 1VQNAG (1KQO H= dEN.), %kUC;Hg;D9; :; B7 IE9?UJU 9?L?B; 
?DJ;HD7J?ED7B;. /;HI B7 FH?L7J?I7J?ED :K :HE?J ?DJ;HD7J?ED7B ?, !#"', .=NEO 6, !=DEANO EJPANJ=PEKJ=QT Jq 18, .=NEO, 
ed. .AdKJA, 2003, L. 308. 
2683 (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO 
OLKNPERAO v, KL. ?EP, L. 399. 
2684 $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| 
dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, EF.9?J., L. 309. 
2685 "8?:. - #J ABBAP, u 9P:EKJ; EHg7D?I7J?ED ?DJ;HD7J?ED7B; ;IJ KD IKj;J :K :HE?J ?DJ;HD7J?ED7B. C; :;HD?;H BK? 
H;9EDD7YJ KD; F;HIEDD7B?JU jKH?:?GK; ?DJ;HD7J?ED7B; 9ECFEHJ7DJ B7 97F79?JU :'WJH; J?JKB7?H; :; :HE?JI ;J 
:'E8B?g7J?EDI, GK; 9; IE?J :7DI I;I H;B7J?EDI 7L;9 :'7KJH;I IKj;JI :; :HE?J ?DJ;HD7J?ED7B (IJ7JKJ :; :HE?J 
?DJ;HD7J?ED7B), EK R B'E997I?ED :; B';NU9KJ?ED :; I;I fED9J?EDI IKH B; J;HH?JE?H; :;I EJ7JI (IJ7JKJ :; :HE?J ?DJ;HD;) v 
(A. *#5',, u .NEJ?ELAO ?KIIQJO =QT KNC=JEO=PEKJO EJPANJ=PEKJ=HAO z 1P=PQP FQNEdEMQA v, J.-C%., DHE?J 
?DJ;HD7J?ED7B, B=O?. 112-3, Jq 1). 
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#J ABBAP, u 9;HJ7?D;I :?IFEI?J?EDI :;I 79J;I 9EDIJ?JKJ?fI H;FHUI;DJ;DJ 7KJ7DJ :'?D:?9;I 

H;B7J?fI R B7 F;HIEDD7B?JU jKH?:?GK; :; B'EHg7D?I7J?ED :7DI B;I H;B7J?EDI ?DJ;HD7J?ED7B;I v, ?A MQE 

AOP PKQP OLe?EBEMQAIAJP HA ?=O u :; 9;BB;I GK? 9ED9;HD;DJ B;I FH?L?BVg;I ;J ?CCKD?JUI :EDJ 

jEK?II;DJ B';DI;C8B; :;I EHg7D?I7J?EDI ?DJ;HD7J?ED7B;I (w) v2686. 

 
453. -N, OE H’A+A dEOLKOA dALQEO O= ?Ne=PEKJ dA H= OAQHA LANOKJJ=HEPe FQNEdEMQA EJPANJA 

?KJBeNeA à PKQPA BKJd=PEKJ dA dNKEP OQEOOA2687, ?APPA dANJEfNA = Je=JIKEJO LQ =LLKOAN O= OECJ=PQNA 

OQN QJ dKQbHA =??KNd bEH=PeN=H, NAOLA?PERAIAJP ?KJ?HQ =RA? H= !KJBedeN=PEKJ OQEOOA2688 AP HA 

CKQRANJAIAJP dQ /QebA?2689, AP dAOPEJe à HQE K?PNKUAN dEBBeNAJPO =R=JP=CAO BEO?=QT eMQER=HAJPO 

à ?AQT MQE HA OKJP JKNI=HAIAJP AJ B=RAQN dAO KNC=JEO=PEKJO EJPANJ=PEKJ=HAO. 

 
x H= ?KJdEPEKJ dA OA BKJdAN OQN H= u PDeKNEA dAO ?KILePAJ?AO EILHE?EPAO v2690, H= 

LANOKJJ=HEPe FQNEdEMQA EJPANJ=PEKJ=HA LKQNN=EP HQE gPNA NA?KJJQA OQN H= BKE dA ?AP EJdE?A2691 u ;D 

B'78I;D9; CWC; :'KD; :?IFEI?J?ED ;NFH;II; :; IED 79J; 9EDIJ?JKJ?f v2692. 

 
454. 2KQP AJ JA LNeOAJP=JP MQ’QJ u 97H79JVH; fED9J?EDD;B v2693, =HKNO MQ’AHHA OAN=EP L=N =EHHAQNO 

OEILHAIAJP u :UH?LU; (w) ;J H;B7J?L; v, H= NA?KJJ=EOO=J?A u :'KD; 9;HJ7?D; F;HIEDD7B?JU v2694 

dA ?APPA J=PQNA à OKJ AJdNKEP LANIAPPN=EP à H’A+A dA OA PNKQRAN à H’KNECEJA dA H’=dKLPEKJ d’QJA 

?KJRAJPEKJ EJPANJ=PEKJ=HA. 

 

                                                
2686 A. *#5',, u .NEJ?ELAO ?KIIQJO =QT KNC=JEO=PEKJO EJPANJ=PEKJ=HAO z 1P=PQP FQNEdEMQA v, EF.9?J., Jq3. 
2687 Cf. !. ?ER. OQEOOA, =NP. 80 O. z 4. 1P=PQPO dA H’A+A, =NP. 4 u  QP v, =H. 4 ; AP "8?:., =NP. 12 u 0ALNeOAJP=PEKJ dA 
H= BKJd=PEKJ v. 
2688 A??KNd AJPNA HA !KJOAEH BedeN=H OQEOOA AP H'ACAJ?A IKJdE=HA =JPEdKL=CA LKQN NeCHAN HA OP=PQP BEO?=H dA H’ACAJ?A 
AP dA OKJ LANOKJJAH AJ 1QEOOA, 5 I=NO 2001, R(, 2003, L. 2364 (#J P=JP MQ’ÉP=P =Q OAEJ dQMQAH OA PNKQRA HA OEfCA 
dA H’A+A). - .KQN QJ =??KNd OEIEH=ENA OECJe AJPNA ?A IgIA L=UO AP HA +'!0!0, 9f. : .. %A32'#0, u -,% AP 
LANOKJJ=HEPe EJPANJ=PEKJ=HA : à LNKLKO dA H’=??KNd ?KJ?HQ HA 29 JKRAIbNA 1996 AJPNA HA 1QEOOA AP H= $edeN=PEKJ 
'JPANJ=PEKJ=HA dAO OK?EePeO dA H= !NKET-NKQCA AP dQ !NKEOO=JP NKQCA v, RBD", 1997/1. 
2689 A??KNd AJPNA HA CKQRANJAIAJP dQ /QebA? AP H’ACAJ?A IKJdE=HA =JPEdKL=CA NAH=PEB =QT LNEREHfCAO BEO?=QT AP 
=QT LNeNKC=PERAO dA ?KQNPKEOEA ?KJOAJPEO à H’ACAJ?A AP à OAO AILHKUeO JKJ ?=J=dEAJO,  (, 19 FQEJ 2002, 134fIA 
=JJeA, Jq 25, L. 3622 (#J P=JP MQ’ÉP=P =Q OAEJ dQMQAH OA PNKQRA HA OEPA dQ bQNA=Q LNEJ?EL=H dA H’A+A). 
2690 Cf. AREO ?KJOQHP=PEBO dA H= !.(', Jq 13, 23 FQEHHAP 1926, OeNEA  , Jq 13, L. 18, AP dA H= !'(, 11 =RNEH 1949, 
NeL=N=PEKJ dAO dKII=CAO OQbEO =Q OANRE?A dAO ,=PEKJO 3JEAO : R;9., 1949, L. 174. 
2691 !AHHA-?E u F;KJ WJH; ?CFB?9?J;, 9ECFEHJ7DJ B;I FEKLE?HI DU9;II7?H;I R B';N;H9?9; :; I;I fED9J?EDI v L=N H’AJPEPe 
?KJ?ANJeA (A. *#5',, u .NEJ?ELAO ?KIIQJO =QT KNC=JEO=PEKJO EJPANJ=PEKJ=HAO z 1P=PQP FQNEdEMQA v, EF.9?J., Jq4). 
2692 A. *#5',, u .NEJ?ELAO ?KIIQJO =QT KNC=JEO=PEKJO EJPANJ=PEKJ=HAO z 1P=PQP FQNEdEMQA v, EF.9?J., Jq4. 
2693 "fO HKNO MQA H’u 9K:D :E?J 7:C;JJH; GK; 4B5;I C;C8H;I 9dA H’KNC=JEO=PEKJ ?KJ?ANJeA:, ;D BK? 7II?gD7DJ 
9;HJ7?D;I fED9J?EDI 7L;9 B;I :;LE?HI ;J B;I H;IFEDI78?B?JUI GK? B;I 799ECF7gD;DJ, B'EDJ H;LWJK; :; B7 9ECFUJ;D9; 
DU9;II7?H; FEKH BK? F;HC;JJH; :; I'79GK?JJ;H ;ff;9J?L;C;DJ :; 9;I fED9J?EDI v ("8?:.). - 4. =QOOE : $. *A227, u *AO 
JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| dQ dNKEP EJPANJ=PEKJ=H 
LQbHE? v, EF.9?J., L. 309. 
2694 $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| 
dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, EF.9?J., L. 309. 
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455. "A I=JEfNA QOQAHHA2695, u B7 FHE9U:KH; ?DJ;HD7J?ED7B; :; 9ED9BKI?ED :;I JH7?JUI v 

dEOPEJCQA HAO u 9?:?DG 95: Fh7I;I v OQER=JPAO MQA OKJP : u B7 DUgE9?7J?ED (w), B7 I?gD7JKH; (w), 

B7 H7J?f?97J?ED (w), B'7:hUI?ED (w) ;J, ;Df?D, B';DJHU; ;D L?gK;KH v2696 dA H= ?KJRAJPEKJ. 

 
.KQN debQPAN, =Q ?KQNO dA H= JeCK?E=PEKJ dAO ?KJRAJPEKJO, u Fh7I; ;II;DJ?;BB;C;DJ 

C7JUH?;BB; v, HAO u H;FHUI;DJ7DJI :ûC;DJ h78?B?JUI v dAO L=NPEAO LNAJ=JPAO RKJP u J;DJ;H :'78EKJ?H 

R B7 HU:79J?ED :'KD J;NJ; CKJK;BB;C;DJ 799;FJ78B; v d=JO HA ?=dNA JKP=IIAJP PAILKN=ENA u :'KD; 

9EDfUH;D9; 7: hE9 v2697. 2AH AOP HA ?=O dQ LNAIEAN !+A =dKLPe =Q ?KQNO dA H= 2fIA !KJBeNAJ?A 

IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP MQE O’AOP PAJQA à !KLAJD=CQA dQ 3 =Q 5 I=NO 20032698. 

 
456. 'H ?KJREAJP dA N=FKQPAN MQA HAO PN=EPeO OKJP AJ NfCHA CeJeN=HA u 7:EFJ9eO: (w) à H= C7jEH?JU 

GK7B?f?U; :;I :;KN J?;HI v2699.  

 
#J ?A OAJO, bEAJ MQA O= RANOEKJ EJEPE=HA BoP =dKLPeA L=N HA !KJOAEH dA BKJd=PEKJ dA H’A+A 

u R BkKD7D?C?JU v2700, OAO PNKEO (3) R=NE=JPAO OQ??AOOERAO ?KJdEPEKJJAJP PKQPA IKdEBE?=PEKJ dQ 

!+A à OKJ u 7FFHE9b=PEKJ: F7H KD; C7jEH?JU :;I :;KN J?;HI v dAO IAIbNAO dQdEP !KJOAEH2701. 

 
457. 4EAJP AJOQEPA H’eP=LA AOOAJPEAHHA dA H= OECJ=PQNA dA H= ?KJRAJPEKJ à H=MQAHHA u 9H:; :HE?J 

?DJ;HD7J?ED7B 7JJ79h; :;I 9EDIUGK;D9;I ?CFEHJ7DJ;I v, dfO HKNO MQA ?AHHA-?E u R=QP 

7KJh;DJ?f?97J?ED dQ PATPA =dKLPe dQ PN=EPe v2702. 

                                                
2695 0=EOKJJAIAJP AJ H= I=PEfNA ABBA?PQe L=N NeBeNAJ?A =Q dNKEP dAO PN=EPeO AJPNA ÉP=PO ?KdEBEe JKP=IIAJP L=N H= 
!KJRAJPEKJ dA 4EAJJA dA 1969. 
2696 ". !A00#A3, u 2N=EPe EJPANJ=PEKJ=H v, RUF. :H. ?DJ;HD7J?ED7B, Jq 35. 
2697 "8?:., Jq 37. 
2698 Cf. JKP=IIAJP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". 
(A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 426 ; KQ !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, KL. 
?EP, L. 169. 
2699 ". !A00#A3, u 2N=EPe EJPANJ=PEKJ=H v, EF.9?J., Jq 35 : OA NeBeN=JP à H= !KJRAJPEKJ dA 4EAJJA dA 1969, =NP. 9, 
.=N. 2.  
2700 A+A, u 3J JKQRA=Q deL=NP LKQN HA OLKNP v, $N=J? (AQ, .NEJPAILO 2003, FHU9., L. 2. - *AO dAQT =QPNAO RANOEKJO 
KJP L=N =EHHAQNO eC=HAIAJP ePe =LLNKQReAO à H’QJ=JEIEPe L=N HA !KJOAEH dA BKJd=PEKJ : .KQN HA !KdA =?PQAH, 9f. 1EPA 
'JPANJAP dA H’A+A, dK?. u *A !KdA v, 0QbNEMQA u !KdA NeREOe v, ?KJOQHP=PEKJ AJ FQEJ 2015 ; AP LKQN HA !KdA 2009, 
9f.  %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 426, JKPA dA b=O dA L=CA Jq 1. 
2701 !+A (2015), =NP. 27 u +KdEBE?=PEKJO dQ !KdA v, LP. 3 : N=FKQP=JP AJ KQPNA, ?KJdEPEKJ eC=HAIAJP NALNEOA dALQEO 
2003, MQ’EH AJ OAN= =EJOE u FEKH 7KJ7DJ GK; B7 C7jEH?JU :;I LE?N ;NFH?CU;I 7K I;?D :K I;9J;KH FK8B?9 ;J :K 
&EKL;C;DJ EBOCF?GK; O IE?;DJ f7LEH78B;I v. z Cf. =QL=N=R=JP : !+A (2009), =NP. 23.6 u +KdEBE?=PEKJO dQ !KdA v, 
LP. 3 AP "8?:. (2003), =NP. 23.6 u AIAJdAIAJPO =Q !KdA v, LP. 3. 
2702 ". !A00#A3, u 2N=EPe EJPANJ=PEKJ=H v, EF.9?J., Jq 41 : OA NeBeN=JP à H= !KJRAJPEKJ dA 4EAJJA dA 1969, =NP. 10, 
b. - !AH= OECJEBEA ?KJ?NfPAIAJP MQA u B; JH7?JU, KD; fE?I I?gDU, ;IJ :;L;DK :Uf?D?J?f GK7DJ R I7 fEHCKB7J?ED GK? D; 
F;KJ :VI BEHI FBKI WJH; CE:?f?U; KD?B7JUH7B;C;DJ F7H B;I F7HJ?;I ; JEKJ; CE:?f?97J?ED ?CFB?GK9=JP: HUEKL;HJKH; :;I 
DUgE9?7J?EDI ;J 799EH: :;I FHU9U:;DJI I?gD7J7?H;I IE?J R B'KD7D?C?JU IE?J R B7 C7jEH?JU, I;BED B;I 97I v ("8?:.).  
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#J ?A MQE ?KJ?ANJA HAO KNC=JEO=PEKJO OLKNPERAO, ?AH= NARAJ=EP à OECJAN H= 0eOKHQPEKJ dA 

!KLAJD=CQA =dKLPeA HKNO dA H= !KJBeNAJ?A dA 20032703 L=N H=MQAHHA JKJ OAQHAIAJP AHHAO 

u 799;FJ9=EAJP: B; CE:; v IKJdE=H =JPEdKL=CA2704, I=EO AJ?KNA O’AJC=CA=EAJP =QOOE bEAJ à 

u 9EDf?HC9AN: (w) 9?APPA: 799;FJ7J?ED (w) ;D I?gD7DJ KD; :U9B7H7J?ED fEHC;BB; R 9;J ;ff;J 7FHVI 

7FFHE87J?ED F7H 9h79KD :; B;KHI EHg7D?IC;I 9ECFUJ;DJI H;IF;9J?fI v, =EJOE MQ’ u R C;JJH; (w) 

9?A PATPA: ;D 7FFB?97J?ED 7K FBKI J7H: B; FH;C?;H jEKH :;I j;KN :; B7 11/"""VC; (BOCF?7:; :; 

2004 R AJhVD;I v2705. 

 
.=N H= OECJ=PQNA dA ?A IgIA dK?QIAJP2706, HAO NALNeOAJP=JPO dAO CKQRANJAIAJPO 

AJC=CA=EAJP H’ÉP=P dKJP EHO OKJP EOOQO à LNK?edAN à H= OECJ=PQNA d’QJ =QPNA PATPA, H= "e?H=N=PEKJ 

dA !KLAJD=CQA ?KJPNA HA dKL=CA d=JO HA OLKNP, eC=HAIAJP =dKLPeA =Q ?KQNO dA H= ?KJBeNAJ?A dQ 

IgIA JKI. !AQT-?E O’AJC=CA=EAJP à H= BKEO à u 7FFK9UAN: B; CE:; v, à u 9EDf?HC;H B;KH 

;Dg7g;C;DJ ;DL;HI (w) 9?A dANJEAN: 7K FBKI J7H: B; FH;C?;H jEKH :;I j;KN :; B7 11/"""VC; 

(BOCF?7:; :; 2004 R AJhVD;I v, AP LKQN PANIEJAN à u C;JJH; ;D 7FFB?97J?ED (w) 9OKJ: 9EDJ;DK 

7K FBKI J7H: B; FH;C?;H jEKH :;I j;KN :; B7 11VC; (BOCF?7:; :; 2006 :; -KH?D v2707.  

 
458. *= LD=OA QHPEIA dA ?KJ?HQOEKJ dAO PN=EPeO AOP AJ?KNA ?KJOPEPQeA L=N HAQN u 9N:7J?f?97J?ED, 

7FFHE87J?ED v, KQ u 799;FJ7J?ED v, MQE LANIAP =QT LHeJELKPAJPE=ENAO, LKQN HAO ?KJRAJPEKJO u B;I 

FBKI ?CFEHJ7DJ9AO: v, dA I=JEBAOPAN HAQN u 9EDI;DJ;C;DJ (w) R WJH; B?UI v2708. 

 
*AO OECJ=P=ENAO LNEReO dQ LNAIEAN !+A KJP d=JO ?APPA KLPEMQA ePe OKQIEO à QJA 

LNK?edQNA d’u 9=:99;FJ7J?ED v2709. !A PATPA HAO EJREP=EP AJ ABBAP à u I?gD9AN: KD; :U9B7H7J?ED 

:k799;FJ7J?ED v2710 dQ !+A LNAJ=JP H= BKNIA d’u KD; :U9B7H7J?ED 9ECCKD; :k799;FJ7J?ED 

JOF; v2711 PN=JOIEOA à H’A+A =LNfO u 7FFHE87J?ED F7H 9h79KD; :;9O: (w) ?DIJ7D9;I 

                                                
2703 0eOKHQPEKJ =dKLPeA L=N H= !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, !KLAJD=CQA, "=JAI=NG, HA 5 
I=NO 2003. - Cf. LKQN HA PATPA dA H= NeOKHQPEKJ : A+A, u 3J JKQRA=Q deL=NP LKQN HA OLKNP v, $N=J? (AQ, .NEJPAILO 
2003, EF.9?J., L. 6.   
2704 "8?:., LP. 1 u *A !KdA +KJdE=H AJPEdKL=CA v. 
2705 "8?:., LP. 2 u +KQRAIAJP -HUILEMQA AP =QPNAO L=NPEAO EJPeNAOOeAO v. 
2706 *= BKNIQHA dA H= 0eOKHQPEKJ OAHKJ H=MQAHHA H= u CEDfUH;D9; v, à H=MQAHHA HAO NALNeOAJP=JPO dA JKIbNAQT 
CKQRANJAIAJPO L=NPE?EL=EAJP, u 799;FJ9=EAJP: B; CE:; v ("8?:., LP. 1 u *A !KdA +KJdE=H AJPEdKL=CA v) JA 
OAIbH=EAJP L=O HAO ?KJ?ANJAN =Q LNAIEAN ?DAB, OE ?A J’AOP IKN=HAIAJP. 
2707 "8?:., LP. 3 u %KQRANJAIAJPO v. - Cf. eC=HAIAJP : A+A, "e?H=N=PEKJ dA !KLAJD=CQA, 2fIA !KJBeNAJ?A 
IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, EF.9?J., =NP. 2 u -bFAP v, LP. 2.  
2708 ". !A00#A3, u 2N=EPe EJPANJ=PEKJ=H v, EF.9?J., Jq 43. 
2709 .KQN HA LNAIEAN !+A dA 2003, 9f. : =NP. 23.1 u A??ALP=PEKJ dQ !KdA v. 
2710 "8?:., LP. 1. 
2711 !+A (2003), u !KIIAJP=ENA OQN H’=NPE?HA 23.1.1 v. 
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:?H?g;7DJ;I v2712 dA ?AO KNC=JEO=PEKJO. "A HAQN ?mPe, ?KIIA eRKMQe ?E-dAOOQO, EH O’=CEOO=EP LKQN 

HAO ÉP=PO d’=LLKOAN HAQN OECJ=PQNA OQN H= "e?H=N=PEKJ dA !KLAJD=CQA2713.   

 
459. !AO dEBBeNAJPAO LD=OAO O’eP=JP deNKQHeAO =RA? OQ??fO, H= ?KJRAJPEKJ LAQP AJ ?KJOeMQAJ?A 

u ;DJH9AN: ;D L?gK;KH v2714, d’eRAJPQAHHA u 7:hUI?ED9O: v2715 QHPeNEAQNAO LKQR=JP L=N =EHHAQNO gPNA 

=dIEOAO. x ?A OP=dA AJ KQPNA, EH AOP u ;D gUDUH7B (w) FHULK KD 9;HJ7?D :UB7? ;DJH; B7 :7J; :';DJHU; 

;D L?gK;KH ;J 9;BB; E] B; JH7?JU :;LH7 WJH; ;ff;9J?L;C;DJ 7FFB?GKU F7H B;I F7HJ?;I 9EDJH79J7DJ;I 

:; f7TED R B;KH F;HC;JJH; KD; 8EDD; C?I; ;D gKLH; 7K 97I E], F7H ;N;CFB;, KD; CE:?f?97J?ED 

:; B9AQN: BUg?IB7J?ED (w) I; HULUB;H7?J DU9;II7?H; v2716. 

 
!’AOP =EJOE MQA HA LNAIEAN !+A AOP AJPNe AJ RECQAQN HA 1AN F=JREAN 2004, OKEP AJRENKJ dET 

(10) IKEO =LNfO OKJ =dKLPEKJ, d=JO HA bQP MQA HAO KNC=JEO=PEKJO OLKNPERAO OECJ=P=ENAO dEOLKOAJP 

dQ H=LO dA PAILO Je?AOO=ENA =QT BEJO dA u C;JJH9A: ;D gKLH; B;I :?IFEI?J?EDI 7FFB?978B;I :K 

CE:; 7K CEO;D :; FEB?J?GK;I, IJ7JKJI, HVgB;I ;J HVgB;C;DJI (w) :7DI B;KHI IFhVH;I :; 

9ECFUJ;D9;I H;IF;9J?L;I v2717. 

 
460. 3J deH=E OQLLHeIAJP=ENA HAQN eP=EP AJ?KNA K?PNKUe FQOMQ’=Q 13 =KoP 2004, LNAIEAN FKQN 

dAO (- d’ePe d’APDfJAO2718.  

 
"A IgIA, H’AJOAIbHA dAO KNC=JEO=PEKJO OLKNPERAO ?KJ?ANJeAO J’=U=JP L=O =??ALPe HA 

!KdA dA 2003 =Q ?KQNO dA H= !KJBeNAJ?A dA !KLAJD=CQA dEOLKO=EAJP dAO IgIAO deH=EO =BEJ dA 

OECJAN H= de?H=N=PEKJ ?KNNAOLKJd=JPA =R=JP dA HA IAPPNA à HAQN PKQN AJ =LLHE?=PEKJ2719. 

 
461. *A !+A 2003 LNeRKU=EP MQA d=JO HAO IgIAO deH=EO u 9H’:;Dg7g;C;DJ :; 9h7GK; 

gEKL;HD;C;DJ ;DL;HI B; CE:; I;H79EP: C?I ;D UL?:;D9; F7H B7 I?gD7JKH; :9A: 9H=: DU9B7H7J?ED v 

dA !KLAJD=CQA2720. 

 

                                                
2712 "8?:., =NP. 23.1 u A??ALP=PEKJ dQ !KdA v, LP. 1. 
2713 A+A, 0eOKHQPEKJ dA !KLAJD=CQA, 2fIA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, 5 I=NO 2003, LP. 3 
u %KQRANJAIAJPO v. 
2714 ". !A00#A3, u 2N=EPe EJPANJ=PEKJ=H v, EF.9?J., JJq 51 O. 
2715 "8?:., 48 O. 
2716 "8?:., Jq 51. 
2717 !+A (2003), =NP. 23.2 u +EOA AJ yQRNA dQ !KdA v, LP. 1. 
2718 "8?:., =NP. 23.3 u "eH=EO d’=??ALP=PEKJ AP dA IEOA AJ yQRNA v, LP. 1. 
2719 "8?:. 
2720 !+A (2003), =NP. 22 u .=NPE?EL=PEKJ dAO CKQRANJAIAJPO v, =H. 1. 
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1AQHAIAJP, AP ?’AOP à ?A JERA=Q MQA PKQP N=EOKJJAIAJP L=N =J=HKCEA PNKQRA OAO HEIEPAO, 

L=N H= OECJ=PQNA dA H= 0eOKHQPEKJ dA !KLAJD=CQA2721 MQE HAO EJ?EP=EP à L=N=LDAN eC=HAIAJP H= 

"e?H=N=PEKJ dQ IgIA JKI2722, HAO CKQRANJAIAJPO JA O’AJC=CA=EAJP L=O QJEMQAIAJP à NAOLA?PAN 

HA !+A à PEPNA d’KbHEC=PEKJ u IKN=HA v2723.  

 
462. 'HO O’AJC=CA=EAJP OQNPKQP, =BEJ MQA ?APPA LNKIAOOA dAREAJJA FQNEdEMQAIAJP ?KJPN=ECJ=JPA 

à HAQN eC=Nd, à OA H=J?AN d=JO u KD FHE9;IIKI v dAR=JP debKQ?DAN OQN u KD; 9EDL;DJ?ED 

9EJPANJ=PEKJ=HA: v KQ PKQP u 7KJH; ?DIJHKC;DJ 9eMQER=HAJP: GK? I;H79EP: C?I ;D 7FFB?97J?ED ;D 

9EDfEHC?JU 7L;9 B; 9EDJ;NJ; 9EDIJ?JKJ?EDD;B ;J 7:C?D?IJH7J?f :; 9h79?QJ: (w) 9d’AJPNA AQT:, 7K 

FBKI J7H: B; FH;C?;H jEKH :;I J;KN EBOCF?GK;I :kh?L;H :; -KH?D v dA 20062724. 

 
!KIIA HAO Ned=?PAQNO dQ LNAIEAN !+A KJP PAJQ à HA N=LLAHAN, O=JO =Q?QJ dKQPA OKQO H= 

LNAOOEKJ eP=PEMQA, HAO u gEKL;HD;C;DJI D; F9KQR=EAJP: WJH; F7HJ?; R, EK B?UI F7H, :;I ?DIJHKC;DJI 

DED gEKL;HD;C;DJ7KN J;BI GK; B; CE:; v2725, N=EOKJ LKQN H=MQAHHA HAdEP LNK?AOOQO deFà AJP=Ie 

OKQO H’eCEdA dA H’3,#1!-2726 =HH=EP ?KJdQENA dA B=dKJ LNAOMQA ?KJ?KIEP=JPA à H’=dKLPEKJ dA 

H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP =Q ?KQNO dA H= 33fIA !KJBeNAJ?A 

CeJeN=HA dA ?APPA EJOPEPQPEKJ. 

 
463. +=EO H= OEPQ=PEKJ LKQNN=EP AJ ?KJ?HQOEKJ eRKHQAN AJ RANPQ dA OAO OP=PQPO2727 OE H= OKHQPEKJ 

dA H’u 7:EFJ9EKJ: 9d’:KD JH7?JU 9EDIJ?JKJ?f :; BkAg;D9; 9IKJdE=HA =JPEdKL=CA: v dAR=EP gPNA 

NAPAJQA d=JO HA BQPQN, ?KIIA ?AH= = LQ gPNA =JPeNEAQNAIAJP AJREO=Ce2728.  

 

                                                
2721 Cf. A+A, 0eOKHQPEKJ dA !KLAJD=CQA, 2fIA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, FHU9., LP. 3 
u %KQRANJAIAJPO v, =). 
2722 Cf. A+A, "e?H=N=PEKJ dA !KLAJD=CQA, 2fIA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, FHU9. 
2723 "8?:., =NP. 2 u -bFAP v, PN=EP=JP =Q OQFAP dA ?A PATPA d’QJA OEILHA u ;DJ;DJ; FEB?J?GK; ;J CEH7B; v. 
2724 !+A (2003), =NP. 22 u .=NPE?EL=PEKJ dAO CKQRANJAIAJPO v, =H. 1. - Cf. A+A, 0eOKHQPEKJ dA !KLAJD=CQA, 2fIA 
!KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, FHU9., LP. 3 u %KQRANJAIAJPO v, =). z 4. A+A, "e?H=N=PEKJ dA 
!KLAJD=CQA, 2fIA !KJBeNAJ?A IKJdE=HA OQN HA dKL=CA d=JO HA OLKNP, FHU9. 
 =NP. 2 u -bFAP v, LP. 4. 
2725 "8?:. u !KIIAJP=ENA OQN H’=NPE?HA 22 v. 
2726 !AO IgIAO Ned=?PAQNO IKJPN=EAJP =EJOE H= RKEA à OQERNA AJ OA NeBeN=JP à PEPNA d’u ;N;CFB; v à u B7 9EDL;DJ?ED 
:?I9KJU; :7DI B; 9ECCKD?GKU f?D7B :; B7 J78B; HED:; :;I C?D?IJH;I ;J :;I Eff?9?;BI H;IFEDI78B;I :; BkU:K97J?ED 
FhOI?GK; ;J :;I IFEHJI :; Bk.'E,C(, J;DK; R )7H?I B;I 9 ;J 10 j7DL?;H 2003 v ("8?:.). - Cf. 2=bHA NKJdA dAO IEJEOPNAO 
AP D=QPO NAOLKJO=bHAO dA H’edQ?=PEKJ LDUOEMQA AP dQ OLKNP dA H’3,#1!- dAO 9-10 F=JREAN 2003, "K?QIAJP dA 
PN=R=EH #"-2003/!-,$.802/2, .=NEO, FQEJ 2002, 2DfIA 3 u A?PEKJ EJPANJ=PEKJ=HA AJ RQA d'eHEIEJAN HA dKL=CA d=JO 
HA OLKNP v, LL. 10-13. 
2727 Cf. 1P=PQPO dA H’A+A, =NP. 4 u  QP v, =H. 2, =QT PANIAO dQMQAH : u 9H’: Ag;D9; I;H7 h78?B?JU; R FHUF7H;H :;I 
FHEj;JI ;J FHEFEI?J?EDI ;D LK; :; I7 9EDL;HI?ED, I? DU9;II7?H;, ;D IJHK9JKH; :?ffUH;DJ;, UL;DJK;BB;C;DJ fED:U; IKH 
B; :HE?J FK8B?9 ?DJ;HD7J?ED7B v. 
2728 $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| 
dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, EF.9?J., L. 310. 
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"=JO ?AO ?KJdEPEKJO, AHHA dAREAJdN=EP u KD; LUH?J78B; EHg7D?I7J?ED 

?DJ;HgEKL;HD;C;DJ7B; v2729 =HKNO MQA HA !+A OAN=EP eHARe =Q N=JC dA ReNEP=bHA 2N=EPe 

EJPANJ=PEKJ=H OKQIEO =Q dNKEP EJPANJ=PEKJ=H LQbHE?. 

 
464. 3J PAH ?DKET =QN=EP d’=EHHAQNO O=JO JQH dKQPA LKQN ABBAP dA ?KJBKNPAN H’A+A d=JO OKJ 

NmHA dA ?KJPNmHAQN dQ NAOLA?P dA H= ?KJBKNIEPe =QdEP ?KdA L=N OAO OECJ=P=ENAO, LNeK??QL=PEKJ 

LANI=JAJPA dA H’ACAJ?A. 

F 2 - L’5)20.(:054 d, 8,96,c: ,: c54-5830:B (u C5d, 354d0(2 (4:0d56(., 
 
465. ALNfO =RKEN u 799;FJ9e: B;I FH?D9?F;I :K CE:; v2730 LQEO u 7C;D:9e: (w) 9HAQNO: HVgB;I 

;J FH7J?GK;I FEKH 9HAO: O ?D9BKH; v2731 AP AJBEJ IEO ?AHHAO-?E AJ u 7FFB?9?=PEKJ: v2732, H=dEPA 

=LLHE?=PEKJ LAQP OA deNKQHAN LKQN HAO KNC=JEO=PEKJO OLKNPERAO d=JO dAO ?KJdEPEKJO B=EO=JP 

=LL=N=iPNA dAO IKPEBO dA JKJ-?KJBKNIEPe à ?APPA JKNIA2733.  

                                                
2729 (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO 
OLKNPERAO v, KL. ?EP, L. 399. 
2730 1EPA 'JPANJAP dA H’A+A, dK?. u !KJBKNIEPe =Q !KdA v, EF.9?J., 0QbNEMQA u !KIIAJP dARAJEN ?KJBKNIA v : ?A 
MQE ?KJOPEPQA H= u 1VH; UJ7F; v LANIAPP=JP à OAO OECJ=P=ENAO dA O’U u 9EDfEHC;H v. 
2731 "8?:. : ?A MQE ?KJOPEPQA H= u 2VC; UJ7F; v LANIAPP=JP à OAO OECJ=P=ENAO dA O’U u 9EDfEHC;H v. 
2732 "8?:., LNe?EO=JP MQA, ?A MQA H’A+A MQ=HEBEA d’u 9=:FFB?97J?ED v dQ !+A, ?KJOPEPQA H= u 3VC; UJ7F; v AP QHPEIA 
eP=LA LANIAPP=JP à OAO OECJ=P=ENAO dA O’U u 9EDfEHC;H v. - !APPA dANJEfNA ?KNNAOLKJd à H= u 9HU9=PEKJ: 9L=N HAO 
OECJ=P=ENAO dQ !+A: :;I FHEgH7CC;I 9=JPEdKL=CA: HUFED:7DJ 7KN FH?D9?F7KN 9H?JVH;I :; 9EDJH[B;, :; g;IJ?ED :;I 
HUIKBJ7JI, :'7KJEH?I7J?ED :'KI7g; R :;I f?DI JhUH7F;KJ?GK;I ;J :kU:K97J?ED v LKQN H= IEOA AJ LH=?A dAOMQAHO H’A+A 
= deBEJE u :;I B?gD;I :?H;9JH?9;I v RAJ=JP CQEdAN HAO KNC=JEO=PEKJO OLKNPERAO (Cf. A+A, u 1KQPEAJ dA H’A+A à OAO 
L=NPAJ=ENAO v, KL. ?EP). 
2733 "’AIbHeA, EH =LL=N=iP MQA H= JKPEKJ IgIA dA ?KJBKNIEPe =Q !KdA J’AOP F=I=EO deBEJEA d=JO HAO PATPAO, H=EOO=JP 
=EJOE LH=?A à PKQPAO OKNPAO d’EJPANLNeP=PEKJO. !’AOP LAQP-gPNA H= N=EOKJ LKQN H=MQAHHA HA CNKQLA dA PN=R=EH OQN H= 
?KJBKNIEPe =Q !KdA MQE = NAJdQ OKJ N=LLKNP AJ I=E 2014 = NAOOAJPE HA bAOKEJ d’AJ LNKLKOAN H= deBEJEPEKJ OQER=JPA : 
u "D Jh; 9EDI?:;H;: L?;M Ef Jh; 0  95KNGEJC %NKQL:, CE:; 9ECFB?7D9; IhEKB: C;7D 7D ;DJhKI?7IJ?9, 9ECCED 
7D: KDM7L;H?Dg 9ECC?JC;DJ 8O 7BB ,?gD7JEH?;I JE H;9EgD?P; 7D: F;HfEHC Jh; E8B?g7J?EDI Jh;O h7L; 7IIKC;: 
H;g7H:?Dg :EF?Dg-fH;; IFEHJ. CECFB?7D9; M?Jh Jh; CKJK7B 9ECC?JC;DJI 9EDJ7?D;: ?D Jh; CE:; h 7 CE:; Jh7J 
I?gD7JEH?;I D;gEJ?7J;:, 7FFHEL;: 7D: 7:EFJ;: - IhEKB: 8; 7 FEI?J?L; 7D: M?BB?DgBO-7IIKC;: E8B?g7J?ED JE F;HfEHC 
Jh; 7gH;;:-KFED F7HJ ?D Jh; f?ghJ 7g7?DIJ :EF?Dg ?D IFEHJ 7I 7 C?D?CKC 9ECC?JC;DJ; ?J IhEKB: DEJ 8; 9h7H79J;H?P;: 
7I 7 8KH:;D ?CFEI;: ED 7DO ,?gD7JEHO 7g7?DIJ ?JI M?BB. CE:; 9ECFB?7D9; IhEKB: H;fB;9J ;79h ,?gD7JEHOkI F7HJ?9KB7H 
9EDJH?8KJ?ED JE :EF?Dg-fH;; IFEHJ 7D: Jh; FHEJ;9J?ED Ef 9B;7D 7JhB;J;I, 7D: IhEKB: 79ADEMB;:g; Jh7J 7BB ,?gD7JEH?;I 
H;BO ED ;79h EJh;H fEH Jh; gEE: f7?Jh F;HfEHC7D9; Ef Jh;?H E8B?g7J?EDI, I?D9;, M?JhEKJ 7 9EEH:?D7J;: 7D: 9EDI?IJ;DJ 
F;HfEHC7D9; Ef 7BB IK9h E8B?g7J?EDI, ?J M?BB D;L;H 8; FEII?8B; JE 79h?;L; :EF?Dg-fH;; IFEHJ. -hKI, ?J ?I ?D Jh; 8;IJ 
?DJ;H;IJI Ef ;L;HO 7JhB;J;, ;L;HO IFEHJ 7D: ;L;HO 9EKDJHO Jh7J CE:; 9ECFB?7D9; 8; 79h?;L;:. "D 7 I;DI;, Jh;H;fEH;, 
CE:; 9ECFB?7D9; ?I 7 C;7DI Ef :;CEDIJH7J?Dg Jh7J ,?gD7JEH?;I C;7DJ Mh7J Jh;O I7?: ?D Jh; D;M CE:; 7D: ?D Jh; 
D;9B7H7J?ED H;g7H:?Dg Jh;?H 9ECC?JC;DJ JE :EF?Dg-fH;; IFEHJ. "J 7BIE ;D78B;I EJh;H IJ7A;hEB:;HI (7I M;BB 7I Jh; 
FK8B?9 7J B7Hg;) JE :;J;HC?D; Mh;Jh;H Hh;JEH?9 ?I C7J9h;: 8O ;ff;9J?L; 79J?ED, I?D9; Jh; ;DJ?H; MEHB:M?:; f?ghJ 
7g7?DIJ :EF?Dg ?D IFEHJ :;F;D:I ED 9EDI?IJ;D9O 7D: h7HCED?P7J?ED v (0=LLKNP dQ CNKQLA dA PN=R=EH OQN H= 
?KJBKNIEPe =Q !KdA, A+A, 2 I=E 2014, L. 3 - AQ RQ dA ?APPA dANJEfNA JKQO JA OKIIAO L=O bA=Q?KQL LHQO =R=J?eO. 
"’=EHHAQNO, LAQ dA PAILO =LNfO HA NAJdQ dA ?A dK?QIAJP, QJ IAIbNA dQ !KIEPe ATe?QPEB dA H’A+A (+N. 0.  '22') 
u I; :;C7D:7?J v AJ?KNA u 9; GK; i9EDfEHC?JUj I?gD?f?7?J ;N79J;C;DJ v (!KIEPe ATe?QPEB dA H’A+A, .4, 17 I=E 
2014, FHU9., =NP. 7.2 u 0=LLKNP dQ CNKQLA dA PN=R=EH OQN H= ?KJBKNIEPe v, L. 17) ! 
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!’AOP LKQN eREPAN MQA dA PAHHAO OEPQ=PEKJO JA LANdQNAJP KQ J’=LL=N=EOOAJP O=JO MQ’AHHAO 

OKEAJP ?KNNECeAO2734 MQ’QJA u 9O:KHL;?BB7D9; v dA H= ?KJBKNIEPe =Q !+A AOP EJOP=QNeA2735. 

 
466. !AHHA-?E LNAJd H= BKNIA d’QJA LNK?edQNA (A) OLe?EBEMQA, à H’EJOP=N dA ?AHHA LNKLNA =Q 

OQERE dA H= !'"1 L=N OAO ÉP=PO L=NPEAO2736, MQE LKQNN= debKQ?DAN à OKJ PANIA OQN HA LNKJKJ?e L=N 

HAO OKEJO dA H’A+A dA O=J?PEKJO (B) JKJ IKEJO L=NPE?QHEfNAO à H’AJ?KJPNA dAO ?KJPNARAJ=JPO.  

A - L( 685cBdu8, d, 9u8v,022(4c, d, 2( c54-5830:B (u C5d, 354d0(2 (4:0d56(., 
 
467. #J CQEOA dA OQNRAEHH=J?A, HAO OECJ=P=ENAO dQ !+A =JPeNEAQN dAR=EAJP OA LHEAN à QJA 

eR=HQ=PEKJ dA ?KJBKNIEPe à ?A PATPA MQE OA deNKQH=EP OAHKJ QJ NUPDIA bEAJJ=H, LeNEKdA =Q ?KQNO 

dA H=MQAHHA EHO dAR=EAJP BKQNJEN dAO EJBKNI=PEKJO2737 eMQER=HAJPAO à ?AHHAO NAMQEOAO d=JO HA ?=dNA 

dQ ?KJPNmHA EJEPE=H dA ?KJBKNIEPe2738.  

 
!AO dEOLKOEPEKJO OKJP AJ?KNA d’=?PQ=HEPe, eP=JP LNe?EOe MQA PKQPA EdeA dA PAILKN=HEPe AOP 

e?=NPeA2739 LKQN dAO N=EOKJO LN=PEMQAO2740, =HKNO MQ’QJA OQNRAEHH=J?A L=NPE?QHEfNA OA LKNPA 

                                                
2734 !APPA IEOOEKJ dA H’A+A AOP d’EILKNP=J?A d=JO H= IAOQNA Kn u FEKH GKkKD; :?IFEI?J?ED :K C&A IE?J 
9EDJH7?gD7DJ;, 9;B7 IKFFEI; :;KN 92: 9hEI;I, R I7LE?H GK; B7 fU:UH7J?ED 7?J JH7DIFEIU B; C&A :7DI I;I FHEFH;I 
HVgB;C;DJI ;J GK; B; IFEHJ?f (B; :;IJ?D7J7?H; :; B7 HVgB; 7DJ?:EF7g;) IE?J IEKC?I R 9;JJ; HUgB;C;DJ7J?ED :; B7 
fU:UH7J?ED (w), FH?D9?F; (w) JEKjEKHI 9EDf?HCU F7H B; -A, v (3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H 
dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 26). .=N RKEA dA ?KJOeMQAJ?A, QJA =bOAJ?A dA PN=JOLKOEPEKJ 
KQ QJA PN=JOLKOEPEKJ ENNeCQHEfNA KQ EJ?KILHfPA R= =RKEN dAO NeLAN?QOOEKJO à H= BKEO OQN H= OEPQ=PEKJ dA H’KNC=JEO=PEKJ 
=JPEdKL=CA ?KJ?ANJeA, I=EO AJ?KNA OQN ?AHHA dAO =PDHfPAO. 
2735 Cf. !+A (2015), =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v. - 4. 
1EPA 'JPANJAP dA H’A+A, dK?. u .NKCN=IIA dA OQLANREOEKJ dA H= ?KJBKNIEPe v, ?KJOQHP=PEKJ AJ OALPAIbNA 2017. 
2736 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, .=NPEA 4' u 1QERE dA H= !KJRAJPEKJ v, =NP. 28 à 
34. - 4. eC=HAIAJP : Cf. !+A (2015), =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA 
H’3,#1!- v. 
2737 Cf. !+A (2009), =NP. 23.4 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v, LP. 
2. 
2738 1A deNKQH=JP OQEPA à H’=??ALP=PEKJ dQ !+A L=N ?AO dANJEfNAO FQOMQ’à H= IKdEBE?=PEKJ dA HAQNO NfCHAO 
=JPEdKL=CA AP =LLHE?=PEKJ dA LNKCN=IIAO =JPEdKL=CA =LLNKLNEeO. !’AOP LKQNMQKE ?ANP=EJO dK?QIAJPO dA H’A+A 
(Cf. A+A, u 1KQPEAJ dA H’A+A à OAO L=NPAJ=ENAO v, KL. ?EP) JA BKJP L=O ?KIIA d’=QPNAO (Cf. 1EPA 'JPANJAP dA 
H’A+A, dK?. u !KJBKNIEPe =Q !KdA v, EF.9?J., 0QbNEMQA u !KIIAJP dARAJEN ?KJBKNIA v) NeBeNAJ?A à PNKEO eP=LAO 
KQ LD=OAO LANIAPP=JP dA OA ?KJBKNIAN =Q !KdA, I=EO à dAQT OAQHAIAJP, AT?HQ=JP H= ?KJdEPEKJ =??ALP=PEKJ dA ?AHQE-
?E dQ LNK?AOOQO dA ?KJBKNIEPe. 
2739 Cf. !+A (2015), =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v, LP. 
2 : H= LNK?edQNA eP=JP deOKNI=EO AJC=CeA O=JO LHQO dA LNe?EOEKJO d R B7 :;C7D:; :K CEDI;?B :; fED:7J?ED :; 
BkA&A v. 
2740 *= LeNEKdE?EPe dAO eR=HQ=PEKJO dA OQNRAEHH=J?A ?KNNAOLKJd=EP à ?AHHA dQ NAJdQ dAO N=LLKNPO dA ?KJBKNIEPe L=N 
H’A+A, MQE J’= MQ=OEIAJP F=I=EO LQ NAOLA?PAN HAO deH=EO MQ’AHHA =R=EP AHHA-IgIA LNeRQ. z *A LNAIEAN N=LLKNP dA 
?A PULA ?KJ?ANJ=JP H= LeNEKdA 2004-2008 (Cf. 0=LLKNP KBBE?EAH OQN H= ?KJBKNIEPe =Q !KdA IKJdE=H =JPEdKL=CA 2003 
=Q 31 de?AIbNA 2008, A+A, 10 I=E 2009) = L=N ATAILHA ePe =LLNKQRe HA 10 I=E 2009 L=N HA !KJOAEH dA BKJd=PEKJ 
dA H’A+A (Cf. !KJOAEH dA BKJd=PEKJ dA H’A+A, .4, 10 I=E 2009, =NP. 7.2 u 0=LLKNP OQN H= IEOA AJ LH=?A dQ !KdA 
AP H= ?KJBKNIEPe v) OKEP =RA? QJ LAQ LHQO dA dAQT (2) =JO dA NAP=Nd OQN HA deH=E JKNI=HAIAJP EIL=NPE (*’=NPE?HA 23.4 
u 1QNRAEHH=J?A dQ NAOLA?P dQ !KdA v, LP. 2 dQ !+A 2003 (.KQN 2004) LNeRKU=EP deFà AJ ABBAP MQA HAO N=LLKNPO dA 
?KJBKNIEPeO dAR=EAJP gPNA edE?PeO PKQO HAO dAQT (2) =JO, dEOLKOEPEKJ PKQFKQNO AJ RECQAQN).  
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dKNeJ=R=JP OQN H= IEOA AJ yQRNA L=N HAO KNC=JEO=PEKJO OLKNPERAO dA u FHEgH7CC;I 7DJ?:EF7g; 

(w) v2741, edE?PeO d=JO HA NAOLA?P dA H= IgIA JKNIA, =QTMQAHO dKERAJP OLe?EBEMQAIAJP gPNA 

=HHKQeO dAO NAOOKQN?AO OQBBEO=JPAO d=JO QJ OKQ?E d’ABBE?EAJ?A2742. 

 
468. *’AJOAIbHA dAO NAJOAECJAIAJPO dKJP H’=bOAJ?A dA u fEKHD?9PQNA: v KQ u JH7DIC9EOOEKJ: v 

=QT OANRE?AO ?KILePAJPO dA H’A+A OAN= OQO?ALPEbHA d’gPNA ?KJOEdeNe ?KIIA QJ 

u C7DGK;C;DJ v à ?A PATPA2743 =RA? HAO ?KJOeMQAJ?AO MQE O’AJOQERAJP2744. 

 
*AO OECJ=P=ENAO dQ !+A NAILHEOOAJP HA u GK;IJ?EDD7?H; v d’eR=HQ=PEKJ dA ?KJBKNIEPe2747 

NAH=PEB =Q NAOLA?P L=N AQT dAO NfCHAO EOOQAO dQ .NKCN=IIA IKJdE=H =JPEdKL=CA (.+A)2748.  

 
469.  x H= OQEPA dA ?APPA eP=LA AOP eP=bHE QJ u H7FFEHJ :; 9EDfEHC?JU v B=RKN=bHA KQ 

deB=RKN=bHA, KbHEC=PKENAIAJP u 7FFHEKLU v2751 AP LQbHEe2752 L=N HA u CEDI;?B :; fED:7J?ED v =R=JP 

EJBKNI=PEKJ dAO !'-, !'., $', AP -%+2753. 

 

                                                
2741 "KJP H’=deMQ=PEKJ =QT JKNIAO PN=JOJ=PEKJ=HAO =JPEdKL=CA u I;H7 IKHL;?BBU9A: ;D fED9J?ED :; 9H?JVH;I IFU9?f?UI 
F7H 9OKJ: CEC?JU ;NU9KJ?f (w) v (Cf. !+A (2015), =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= 
!KJRAJPEKJ dA H’3,#1!- v, LP. 1). 
2742 Cf. !+A (2015), =NP. 23.3 u +EOA AJ yQRNA dA LNKCN=IIAO =JPEdKL=CA v. 
2743 "8?:., =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v, LP. 3. - *AO 
PANIAO u fEKHD?9PQNA: v AP u JH7DIC9EOOEKJ: v OAIbHAJP ?KNNAOLKJdNA d=JO HAO PATPAO à dAO OEPQ=PEKJO dEBBeNAJPAO. *A 
LNAIEAN PANIA ?EPe ?KJ?ANJAN=EP H= ?KJBKNIEPe =Q !+A =HKNO MQA HA OA?KJd =QN=EP PN=EP =QT OAQHO NAJOAECJAIAJPO 
dAI=JdeO =QT OECJ=P=ENAO u ;D L;HJK :;I 7KJH;I 7HJ?9B;I :K CE:; v ("8?:.), ?’AOP-à-dENA HAO dEOLKOEPEKJO dA H’=NPE?HA 
23.5.2 IEOAO à L=NP. 
2744 #J H= I=PEfNA, JKQO dARKJO ?H=ENAIAJP dEBBeNAJ?EAN HAO ?KJOeMQAJ?AO d’QJA PN=JOLKOEPEKJ ENNeCQHEfNA dQ !+A 
L=N QJA BedeN=PEKJ (LNEJ?EL=HAIAJP), MQE R= AJCAJdNAN dAO O=J?PEKJO AJRANO AHHA OAQHA (OEPQ=PEKJ MQE JKQO EJPeNAOOA 
E?E), AP ?AHHA dAO u IFEHJ?f9O:, B;9O: :;IJ?D7J7?H;I :; B7 HVgB; 7DJ?:EF7g; v, MQE OKJP JKNI=HAIAJP u IEKC?I R 9;JJ; 
HUgB;C;DJ7J?ED v BedeN=HA. #J ?A MQE HAO ?KJ?ANJA, HAO =PDHfPAO OANKJP dA LHQO HAO beJeBE?E=ENAO d’QJA PAHHA OEPQ=PEKJ, 
MQE R= AJCAJdNAN dAO RE?AO dA LNK?edQNA AJ ?KJOeMQAJ?A d’QJA =LLHE?=PEKJ ENNeCQHEfNA dQ !KdA (Cf. 3. &A11, u *= 
FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 26).  
2747 "8?:. : AJ LN=PEMQA, ?AO dANJEANO RKJP OA NAJdNA OQN HA OEPA 'JPANJAP dA H’A+A AP u 9B?GK;H v OQN HA HEAJ 
?KNNAOLKJd=JP, LNK?edAN à H= u IUB;9J?ED (w) 9dQ: DEC :; B;KH EHg7D?I7J?ED v à H’AJdNKEP EJdEMQe, O=EOEN HAQN u CEJ 
:; F7II; v LANOKJJAH ?KIIQJEMQe L=N H’A+A, AP LKQN BEJEN NeLKJdNA =QT MQAOPEKJO LNKLKOeAO. 
2748 "8?:. : NfCHAO u FEHJ7DJ IKH B;I ;N?g;D9;I ;J B;I 9B7KI;I :;I HVgB;I 7DJ?:EF7g; 7:EFJU;I F7H B;I EHg7D?I7J?EDI 
7DJ?:EF7g;, 7?DI? GK; IKH B;I C;IKH;I FH?I;I EK DED F7H 9;I EHg7D?I7J?EDI v. 
2751 "8?:., LP. 4. - *A PN=R=EH ABBA?PQe L=N H’A+A AJ I=PEfNA dA ?KJBKNIEPe =Q !KdA LNAJd H= BKNIA dA N=LLKNPO 
u ?DJ;HCU:?7?H;I v EJPANJAO MQE RKJP AJOQEPA dKJJAN HEAQ à QJ N=LLKNP u f?D7B v KQ u Eff?9?;B v dA ?KJBKNIEPe LQbHEe 
dA B=dKJ LeNEKdEMQA OQN OKJ OEPA 'JPANJAP. *AO LNAIEANO ?EPeO OKJP PKQPABKEO EJ?KJJQO dQ CN=Jd LQbHE? AJ P=JP MQ’EHO 
?KJOPEPQAJP dAO dK?QIAJPO dA PN=R=EH dA H’EJOPEPQPEKJ =JPEdKL=CA KQ dAO N=LLKNPO u :kUJ7F; v HQE LANIAPP=JP 
d’AJC=CAN dAO dEO?QOOEKJO OQN HAO JKJ-?KJBKNIEPeO eRAJPQAHHAO =RA? HAO KNC=JEOIAO OLKNPEBO LNEO à deB=QP. #J CQEOA 
dA JKQRAH ATAILHA ?KJ?ANJ=JP HAO OA?KJdO, QJ JKQRA=Q N=LLKNP BoP =LLNKQRe HA 20 JKRAIbNA 2011 L=N HA !KJOAEH 
dA BKJd=PEKJ dA H’A+A (Cf. !KJOAEH dA BKJd=PEKJ dA H’A+A, .4, 20 JKRAIbNA 2011, =NP. 7.1 u 0=LLKNP BEJ=H OQN 
H= ?KJBKNIEPe =Q !KdA v) NAH=PERAIAJP à H’=LLHE?=PEKJ dQ !+A dA 2009. 
2752 "8?:., LP. 5. 
2753 "8?:., LP. 4. 
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,e=JIKEJO, AJ LNeOAJ?A d’eHeIAJPO B=EO=JP dKQPAN d’QJA EOOQA LKOEPERA dA H’eR=HQ=PEKJ 

d’QJ KNC=JEOIA, H’A+A R= EJEPEAN QJ u :?7BEgK; v =RA? ?A dANJEAN2754 AJ RQA dA dePANIEJAN OAO 

?D=J?AO LKPAJPEAHHAO dA NAOLA?P d=JO QJ deH=E N=EOKJJ=bHA dAO KbHEC=PEKJO HQE EJ?KIb=JP AJ RANPQ 

dQ !+A2755. 

 
470. "=JO H’DULKPDfOA d’QJA eR=HQ=PEKJ MQE O’=RfNAN=EP deB=RKN=bHA à H’AJPEPe =QdEPeA, dAO 

O=J?PEKJO OANKJP =HKNO LNKJKJ?eAO à OKJ AJ?KJPNA.  

B - L,9 9(4c:0549 d, 2( 454-c54-5830:B (u C5d, 354d0(2 (4:0d56(., 
 
471. #J N=EOKJ dQ LAQ d’ABBE?=?EPe2756 dQ dEOLKOEPEB dA O=J?PEKJ dAO OEPQ=PEKJO dA JKJ-

?KJBKNIEPe =Q !+A (1), ?AHQE-?E dAR=EP gPNA NeBKNIe PNfO Ne?AIIAJP (2). 

1 - L’()9,4c, d’,--0c(c0:B d,9 9(4c:0549 d, 2( 454-c54-5830:B (u C5d, 354d0(2 (4:0d56(., 

  
472. AQ PANIA dQ LNK?AOOQO dA ?KJPNmHA dQ NAOLA?P dA H= ?KJBKNIEPe, H’KNC=JEOIA AJ 

?KJPN=RAJPEKJ =RA? H= NeCHAIAJP=PEKJ =JPEdKL=CA EOOQA dQ !+A OA RANN= EJBHECAN L=N HA !KJOAEH 

dA BKJd=PEKJ dA H’A+A dAO O=J?PEKJO LNEJ?EL=HAO2757 =??KIL=CJeAO d’eRAJPQAHHAO O=J?PEKJO 

dEPAO u 7::?J?EDD;BB;I v2758. 

   
#J CQEOA dA O=J?PEKJ LNEJ?EL=HA LKQN debQPAN, H’KNC=JEOIA IEO AJ ?=QOA OAN= u :U9B7H9e: 

DED 9EDfEHC; v2759 =Q !+A, IAOQNA MQE JA LNKdQEN= =Q?QJ ABBAP FQNEdEMQA dA I=JEfNA EOKHeA, à 

IKEJO MQ’QJ H=bKN=PKENA =JPEdKL=CA JA OKEP IEO AJ ?=QOA. "=JO ?APPA DULKPDfOA AJ ABBAP, HA 

H=bKN=PKENA LAQP gPNA O=J?PEKJJe d’QJ NABQO, d’QJ NAPN=EP KQ d’QJA OQOLAJOEKJ dA H’=??NedEP=PEKJ 

dA H’A+A LKQN =J=HUOAN dAO e?D=JPEHHKJO =JPEdKL=CA2760. 

 
473. 'JRANOAIAJP, QJ H=bKN=PKENA =JPEdKL=CA yQRN=JP AJ ?KJPN=RAJPEKJ =RA? HA 1'* 

AJCAJdNAN= QJA de?H=N=PEKJ dA JKJ-?KJBKNIEPe dA OKJ -,A" REO-à-REO dQ !+A, IAOQNA 

                                                
2754 "8?:. 
2755 *A !+A LNe?EOA u GK; B; I?gD7J7?H; 7KH7 ;K B7 9h7D9; :; FHUI;DJ;H IED 7HgKC;DJ7J?ED F7H U9H?J 7K CEDI;?B 
:; fED:7J?ED :; BkA&A v =R=JP dA OQbEN d’eRAJPQAHHAO O=J?PEKJO ("8?:.). - 'H O’=CEP AJ H= I=PEfNA dA LNeRKEN dAO 
dEOLKOEPEKJO NAOLA?P=JP HAO dNKEPO dA H= deBAJOA O=JO HA NAOLA?P dAOMQAHO QJA O=J?PEKJ JA O=QN=EP gPNA LNKJKJ?eA. 
2756 Cf. "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 57. 
2757 Cf. !+A (2015), =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v, LP. 
4. 
2758 "8?:., =NP. 23.6 u !KJOeMQAJ?AO =ddEPEKJJAHHAO dA H= JKJ-?KJBKNIEPe =Q !KdA LKQN QJ OECJ=P=ENA v. 
2759 "8?:., =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v, LP. 4. 
2760 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u 1QLANREOEKJ dA H= ?KJBKNIEPe =Q !KdA v, EF.9?J., 0QbNEMQA u 7. *’A+A 
LAQP-AHHA EILKOAN dAO ?KJOeMQAJ?AO =QT -A" de?H=NeAO JKJ ?KJBKNIAO ? v. z 4. 1'* (2015), .=NPEA 2 1A?P. 4.4 
u 0AJKQRAHHAIAJP dA H’=??NedEP=PEKJ dA H’A+A v 90AJKQRAHHAIAJP): ; AP "8?:., 1A?P. 4.1.2 u $KNIQH=ENA dA dAI=JdA 
EJEPE=HA v, =H. 2 9A??NedEP=PEKJ EJEPE=HA:. 
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Je=JIKEJO MQE JA OAN= ReNEP=bHAIAJP ABBA?PERA MQ’=??KIL=CJeA dA O=J?PEKJO u 7::?J?EDD;BB;I v 

2761. 

 
!A OAN= JKP=IIAJP HA ?=O OE H’AJPEPe IEOA AJ ?=QOA RKEP eC=HAIAJP HA L=UO dKJP AHHA 

deLAJd EJPANdEP dA u 97D:?:7JKH; R BkEHg7D?I7J?ED v dA PKQPA ?KILePEPEKJ NAHAR=JP dA O= 

?KILePAJ?A2762, DKNO u 9?H9EDIJ7D9;I ;N9;FJ?EDD;BB;I v OQO?ALPEbHAO d’K??=OEKJJAN H= IEOA à 

H’e?=NP LNKREOKENA dA PAHHAO O=J?PEKJO2763. 1E F=I=EO L=N =EHHAQNO QJA =QPKNEO=PEKJ dA ?APPA J=PQNA 

=QN=EP ePe =??KNdeA LNe=H=bHAIAJP, ?AHHA-?E LKQNN=EP AJ?KNA gPNA NAPENeA2764. 

  
474. #JBEJ, H’ÉP=P d’=??QAEH dA H’KNC=JEOIA AJ OEPQ=PEKJ dA JKJ-?KJBKNIEPe LKQNN= eC=HAIAJP 

LANdNA OAO u 8KH;7KN v AP u FEI?J?EDI v KQ OEfCAO =Q OAEJ dA H’A+A2765, KQPNA dAO u 9EDIUGK;D9;I 

IOC8EB?GK;I ;J (w) 7KJH;I (w) ;D L;HJK :; B7 Ch7HJ; (BOCF?GK; v2766 LKQN H’AJPEPe AJ 

?KJPN=RAJPEKJ =RA? HA !+A. 

 
#J PKQPA DULKPDfOA, ?AHHA-?E LKQNN= J=PQNAHHAIAJP ?KJPAOPAN ?AO O=J?PEKJO dAR=JP HA 

2A12767, RKEA dA NA?KQNO MQE dARN=EP d=JO HA BQPQN gPNA LHQO OKQRAJP QOEPe à H= OQEPA dA H= NeBKNIA 

dQ dEOLKOEPEB dA ?KJBKNIEPe =Q !KdA. 

2 - U4 .(04 8Bc,4: ,4 ,--0c0,4c, d,9 9(4c:0549 d, 2( 454-c54-5830:B (u C5d, 354d0(2 

(4:0d56(.,  

 
475. AQ ?KQNO dA H’=JJeA 2016 BQNAJP EJOPEPQeO QJ %NKQLA d’ATLANPO2768 =??KIL=CJe d’QJ 

                                                
2761 Cf. !+A (2015), =NP. 23.6 u !KJOeMQAJ?AO =ddEPEKJJAHHAO dA H= JKJ-?KJBKNIEPe =Q !KdA LKQN QJ OECJ=P=ENA 
v. 
2762 "8?:., =H. 1. - 'H OAN= =EJOE LNERe dA H’KNC=JEO=PEKJ dA (AQT KHUILEMQAO ((-) (Cf. =NP. 20.1.8 : EJPANdE?PEKJ B=EPA 
L=N HA !'-), dA ?D=ILEKJJ=PO dQ IKJdA (Cf. =NP. 20.3.11 : EJPANdE?PEKJ B=EPA L=N HAO $'), KQ dA dEBBeNAJPO =QPNAO 
PULAO dA I=JEBAOP=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO IKJdA (Cf. =NP. 20.6.6 : EJPANdE?PEKJ B=EPA L=N HAO -NC=JEO=PEKJO 
NAOLKJO=bHAO dA CN=JdAO I=JEBAOP=PEKJO) ("8?:.). 
2763 "8?:., =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v, LP.  6. z "A PAHHAO 
?EN?KJOP=J?AO NAOOKNPAJP dQ ?KIIAJP=ENA OQN H’=NPE?HA AJ MQAOPEKJ LNe?EO=JP MQA u 9H:kA&A H;9EDD7YJ GKk?B O 7, 
F7HC? B;I I?gD7J7?H;I ;J B;I gEKL;HD;C;DJI, :;I :?ffUH;D9;I I?gD?f?97J?L;I :7DI Bk;NFUH?;D9; :; Bk7DJ?:EF7g;, B;I 
H;IIEKH9;I ;J B; 9EDJ;NJ; jKH?:?GK; :7DI B;GK;B Ik?DI9H?L;DJ B;I 79J?L?JUI 7DJ?:EF7g; v, AP MQA, L=NP=JP dA ?A ?KJOP=P, 
u 9=:K CEC;DJ :; :UJ;HC?D;H I? KD; EHg7D?I7J?ED ;IJ 9EDfEHC; 7K CE:; EK DED, BkA&A FH;D:H7 ;D 9ECFJ; 9;I 
:?ffUH;D9;I v. - *’EdeA AOP E?E u :k;D9EKH7g;H B7 9EDfEHC?JU FBKJ[J GK; :; FKD?H B7 DED-9EDfEHC?JU v (!KIEPe 
ATe?QPEB dA H’A+A, .4, 17 I=E 2014, EF.9?J., =NP. 7.2 u 0=LLKNP dQ CNKQLA dA PN=R=EH OQN H= ?KJBKNIEPe v, L. 19). 
2764 "8?:. 
2765 "8?:. 
2766 "8?:. 
2767 Cf. !+A (2015), =NP. 23.5 u 1QNRAEHH=J?A dA H= ?KJBKNIEPe =Q !KdA AP à H= !KJRAJPEKJ dA H’3,#1!- v, LP.  
4 91=J?PEKJ LNEJ?EL=HA: ; AP "8?:., =NP. 23.6 u !KJOeMQAJ?AO =ddEPEKJJAHHAO dA H= JKJ-?KJBKNIEPe =Q !KdA LKQN QJ 
OECJ=P=ENA v 91=J?PEKJO =ddEPEKJJAHHAO:. 
2768 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u %NKQLA d’ATLANPO NeREOEKJ dA H= ?KJBKNIEPe v, EF.9?J. 
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!KIEPe =d DK?2769 LKQN IAJAN à bEAJ H= NeBKNIA dA H= ?KJBKNIEPe =Q !+A RKQHQA dA HKJCQA 

d=PA L=N H’A+A AP NAJdQA LKOOEbHA OQN QJ LH=J LKHEPEMQA à H= OQEPA dQ O?=Jd=HA NAPAJPEOO=JP dA 

dKL=CA eP=PEOe MQE RAJ=EP d’e?H=bKQOOAN H= 0QOOEA.   

 
#HHA NACNAPP=EP AJ ABBAP dA JA LKQRKEN =dKLPAN ?KJPNA HAO KNC=JEO=PEKJO Ne?=H?EPN=JPAO u 

GK; :;I C;IKH;I ?DJ;HD;I (w)  v2770, =HKNO IgIA MQA dA H’=REO dA OKJ =J?EAJ .NeOEdAJP, +. 0. 

5. .-3,", ?AHHA-?E u :?IFEI9=EP: 9deFà: :; JEKI B;I EKJ?BI :EDJ (w) 9AHHA: 79R=EP: 8;IE?D FEKH 

:;L;D?H FBKI ;ff?979; v ?KIIA d’QJ u IOIJVC; (w) IKff?I7CC;DJ 9ECFB;J FEKH f7?H; f79; R JEKI 

B;I 7IF;9JI :; B7 BKJJ; 9EDJH; B; :EF7g; :7DI B; IFEHJ v2771.  

 
476. !A dANJEAN B=EO=EP AJ ?KJOeMQAJ?A LAOAN H= ?D=NCA dQ I=QR=EO BKJ?PEKJJAIAJP 

d’AJOAIbHA dQ Ie?=JEOIA dA ?KJBKNIEPe =Q ?KdA OQN HAO =QPNAO u F7HJ?;I FH;D7DJ;I, O 9ECFH?I 

B;I FEKLE?HI FK8B?9I v, MQE J’eP=EAJP L=O u FHWP9O: R 7IIKC;H B;KHI H;IFEDI78?B?JUI, ;J DEJ7CC;DJ 

R :U9B7H;H KD IFEHJ EK KD F7OI 9ECC; UJ7DJ ;D L?EB7J?ED 7L;9 B; 9!:E:; CED:?7B 7DJ?:EF7g; ;J, 

;D 9EDIUGK;D9;, ?DJ;H:?J :; JEKJ; F7HJ?9?F7J?ED 7KN ULVD;C;DJI IFEHJ?fI v2772. 

 
#J ?A OAJO, EH AOP QJ B=EP EJdQbEP=bHA MQA OAQHO u B;I I?gD7J7?H;I (J;BI GK; B; C"(, B;I F", 

B;I EHg7D?I7J;KHI :; gH7D:;I C7D?f;IJ7J?EDI, ;J9.) 7O7DJ jKH?:?9J?ED FEKH FH;D:H; :;I C;IKH;I 

;D H;B7J?ED 7L;9 B;I (AD :U9B7HU;I DED 9EDfEHC;I F7H B; CEDI;?B :; fED:7J?ED :; BkA&A v2773 

?KJOPEPQAJP AJ P=JP MQA PAHO dAO KNC=JEOIAO O=J?PEKJJ=PAQNO, AP MQ’EHO J’=R=EAJP F=I=EO =dKLPe 

dA IAOQNA ?KAN?EPERA LKQN dA PAHO I=JMQAIAJPO dALQEO H’edE?PEKJ dQ LNAIEAN !+A2774. 
 

477. #J ABBAP, u 9; Dk;IJ F7I B; C&A C7?I B;I HUgB;C;DJ7J?EDI 7DJ?:EF7g; :;I 9B:U:UH7J?EDI 

GK? IEDJ 7FFB?978B;I ;D J7DJ GK; B;N IF;9?7B?I v2775. 

                                                
2769 Cf. A+A, u *A !KIEPe EJdeLAJd=JP dA NeREOEKJ AJ I=PEfNA dA ?KJBKNIEPe dA H’A+A : ?KILPA NAJdQ dA H= 
NeQJEKJ d’=RNEH v, EF.9?J. 
2770 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u 1QLANREOEKJ dA H= ?KJBKNIEPe =Q !KdA v, ?KJOQHP=PEKJ AJ FQEHHAP 2015, 
0QbNEMQA u 6. /QAHHAO OAN=EAJP HAO ?KJOeMQAJ?AO d’QJA de?H=N=PEKJ KBBE?EAHHA dA JKJ-?KJBKNIEPe L=N HA !KJOAEH dA 
BKJd=PEKJ dA H’A+A ? v, ?KJOQHP=PEKJ AJ FQEHHAP 2015 : u J;BB;I GK; B7 F;HJ; :; 8KH;7KN 9LNEJ?EL=QT KQ NeCEKJ=QT 
dA ?APPA EJOPEPQPEKJ: EK 9AJ?KNA: :; I?Vg;I 7K I;?D :; 9OAO: 9dEBBeNAJPO: 9EC?JUI :; 9dENA?PEKJ: v. 
2771 0.-5. .-3," ('JPANREAS), u *= ?Ne=PEKJ dA H’=CAJ?A IKJdE=HA =JPEdKL=CA v, EF.9?J., L. 19. 
2772 "8?:. 
2773Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u 1QLANREOEKJ dA H= ?KJBKNIEPe =Q !KdA v, EF.9?J., 0QbNEMQA u 6. /QAHHAO 
OAN=EAJP HAO ?KJOeMQAJ?AO d’QJA de?H=N=PEKJ KBBE?EAHHA dA JKJ-?KJBKNIEPe L=N HA !KJOAEH dA BKJd=PEKJ dA H’A+A 
? v. 
2774 Cf. "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 57. 
2775 #. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, 
BKBB. -A,, Jq 2/2012, L. 17. - 'H O’=CEP d’QJA =LLHE?=PEKJ dQ LNEJ?ELA u B;N IF;9?7B?I :;HEg7J g;D;H7B? v 9HAO HKEO 
OLe?E=HAO deNKCAJP =QT HKEO CeJeN=HAO: AJ =LLHE?=PEKJ dQMQAH HAO NfCHAO dA dNKEP OLe?E=HAO 9AJ H’K??QNNAJ?A HAO 
NfCHAIAJPO BedeN=QT OLKNPEBO =JPEdKL=CA EJPANJ=PEKJ=QT: KJP RK?=PEKJ à O'=LLHEMQAN AJ HEAQ AP LH=?A dA H= NfCHA dA 
dNKEP CeJeN=HA 9AJ H’K??QNNAJ?A HA !+A:. - Cf. JKP=IIAJP : !KIIEOOEKJ dQ dNKEP EJPANJ=PEKJ=H dA H’-,3, 
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!’AOP dENA MQ’AJ LNEJ?ELA QJA u DED-9EDfEHC?JU 9ED9;HD; BkA&A ;J D; I; H;FEHJ; F7I IKH 

B;I H7FFEHJI jKH?:?GK;I GK? ;N?IJ;DJ ;DJH; KD; EHg7D?I7J?ED IFEHJ?L; ;J KD 7JhBVJ; v2776 AJ 

?KJOeMQAJ?A u :K 97H79JVH; H;B7J?f :;I H7FFEHJI jKH?:?GK;I v EILHEMQ=JP MQA u BEHIGKkKD; F7HJ?; 

I; 9ECFEHJ; ?BBUg7B;C;DJ L?I-R-L?I :kKD 9EDJH79J7DJ, 9;B7 Dk7ff;9J; F7I 7KJEC7J?GK;C;DJ I;I 

H;B7J?EDI jKH?:?GK;I 7L;9 :;I J?;HI v2777. 
 

478. !’AOP LKQNMQKE, MQ=Jd bEAJ IgIA ?A LNEJ?ELA AOP L=OOEbHA dA deNKC=PEKJO2778 KQ MQA dAO 

OEPQ=PEKJO dA ?KJPN=RAJPEKJ =Q !+A L=N QJA -,A" KJP LQ Ne?AIIAJP ?KJdQENA LKQN H= 

LNAIEfNA BKEO à dAO O=J?PEKJO dA $' KQ dQ !'- REO-à-REO dA HAQN NALNeOAJP=PEKJ, H= OEPQ=PEKJ dAR=EP 

eRKHQAN2779 d=JO HA OAJO dA H’EJOP=QN=PEKJ =Q LNKBEP dA H’A+A d’QJ ReNEP=bHA u FEKLE?H 

:kUJ78B?9OOAIAJP: :; i:U9B7H7J?EDI :; DED-9EDfEHC?JUj v2780. 
 

                                                
CED9BKI?EDI :;I JH7L7KN :K  HEKF; :kUJK:; :; %7 fH7gC;DJ7J?ED :K :HE?J ?DJ;HD7J?ED7B : :?ff?9KBJUI :U9EKB7DJ :; 
B7 :?L;HI?f?97J?ED ;J :; Bk;NF7DI?ED :K :HE?J ?DJ;HD7J?ED7B, "K?. A/61/10, L=N=. 251, 2006, LL. 3-4 (0=LLKNP 
NALNKdQEP d=JO H’AJJQ=ENA dA H= !KIIEOOEKJ dQ dNKEP EJPANJ=PEKJ=H, 2006, RKH. '' (2)). 
2776 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 26-
27. - Cf. JKP=IIAJP : !A1, =BB. 2011/A/2612, *E=K &QE ?/ '5$, OAJPAJ?A dQ 23 FQEHHAP 2012, LQbH. 'JPANJAP, .=N. 
98. 
2777 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 27. 
- 'H AOP bEAJ OoN MQAOPEKJ dQ u LNEJ?ELA dA H’ABBAP NAH=PEB dAO ?KJRAJPEKJO v (Cf. =NP. 1165 =J?EAJ dQ !KdA ?EREH).  
2778 1E PAHHA AOP H= NfCHA (#J dNKEP BN=Jd=EO, ?A LNEJ?ELA ?KILNAJd dA JKIbNAQT =IeJ=CAIAJPO (Cf. !. 
%3#*$3!!'-2&' '#0%#, u "A H'eH=NCEOOAIAJP dA H= JKPEKJ dA L=NPEA =Q ?KJPN=P... à H'eH=NCEOOAIAJP dA H= LKNPeA 
dQ LNEJ?ELA dA H'ABBAP NAH=PEB v, R-D 9?L., 1994, L. 275) à PAH LKEJP MQA ?ANP=EJO L=NHAJP dALQEO HKJCPAILO d’QJ 
u FHUJ;D:K FH?D9?F; v à OKJ OQFAP (0. 1A4A2'#0, u *A LNePAJdQ LNEJ?ELA dA H'ABBAP NAH=PEB dAO ?KJPN=PO v, R-D 9?L., 
1934, L. 525) u 9H:7 GK;IJ?ED I; FEI; (w) 9NeAHHAIAJP: :; I7LE?H GK;BB;I 9EDIUGK;D9;I (w) 9QJA: DED-9EDfEHC?JU 
;CFEHJ; IKH B;I H7FFEHJI jKH?:?GK;I ;DJH; BkEHg7D?I7J?ED IFEHJ?L; ;J B; IFEHJ?f v (3. &A11, u *= FQNEOLNQdAJ?A dQ 
PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 26). #J ABBAP, IgIA OE L=N LNEJ?ELA u B; f7?J 
GKkKD; HUgB;C;DJ7J?ED IFEHJ?L; :?L;Hg; :K C&A D; H;D: F7I ?FIE f79JE 9;JJ; HUgB;C;DJ7J?ED DKBB; EK I7DI ;ff;J v 
("8?:., L. 27) =Q JERA=Q dAO NAH=PEKJO AJPNA QJA KNC=JEO=PEKJ OLKNPERA AP QJ =PDHfPA =BBEHEe, EH = LQ AJ =HHAN =QPNAIAJP. 
3J dKQbHA BKJdAIAJP AOP AJ H’K??QNNAJ?A CeJeN=HAIAJP NAPAJQ. *A LNAIEAN = PN=EP =Q u FH?D9?F; :; B7 h?UH7H9h?; 
:;I DEHC;I v =HKNO MQA HA OQER=JP ?KJ?ANJA ?AHQE u :; IU9KH?JU jKH?:?GK; ;J :; 9B7HJU :;I DEHC;I v ("8?:.) MQ=HEBEe 
d=JO HAO OAJPAJ?AO dQ 2A1 dA u FH?D9?F; 9EDJH7 FHEf;H;DJKC v (#. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ 
dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., L. 18), AJOAIbHA dA NfCHAO MQE OAN=EAJP 
NAOLA?PERAIAJP REKHeAO.  
2779 "=JO ?A IgIA AOLNEP eC=HAIAJP, H’=bOAJ?A d’u UJK:; (w) C;DU; ;J FK8B?U; ;D B7 C7J?VH; v ("E?P. LANI. "N. 
OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 57) eP=EP à FQOPA PEPNA NAHAReA =R=JP HA LNAIEAN OAIAOPNA 2014 AP H’edE?PEKJ 
JKP=IIAJP dQ LNAIEAN N=LLKNP (Cf. 0=LLKNP dQ CNKQLA dA PN=R=EH OQN H= ?KJBKNIEPe =Q !KdA, A+A, 2 I=E 2014, 
FHU9.)  u OQN v H= ?KJBKNIEPe =Q !KdA (!’AOP-à-dENA OQN H= ?KJBKNIEPe AJ CeJeN=H KQ OQN HA Ie?=JEOIA dA ?KJBKNIEPe 
PAH MQA LNeRQ L=N HA !+A) dKJP HAO ?KJ?HQOEKJO eP=EAJP HA BNQEP dA H’ePQdA dAO IKd=HEPeO dA ?KJBA?PEKJ ?KIIA dQ 
?KJPAJQ dAO dEBBeNAJPO N=LLKNPO dA ?KJBKNIEPe à ?A PATPA edE?PeO dA I=JEfNA NeCQHEfNA L=N HA !KJOAEH ATe?QPEB dA 
H’A+A AP LNeOAJPeO à OKJ !KJOAEH dA BKJd=PEKJ.  
27800.-5. .-3," ('JPANREAS), u *= ?Ne=PEKJ dA H’=CAJ?A IKJdE=HA =JPEdKL=CA v, EF.9?J., L. 19 : d=JO HA OKQ?EO 
u :k7CUB?EH;H B; H;IF;9J :K 9!:E:; v LQEOMQA dA PAHHAO dEOLKOEPEKJO LANIAPPN=EAJP d’u E8B?g;H B;I 79J;KHI R 7g?H v 
dA B=dKJ LHQO u 7?IU9A: GK; 9; Dk;IJ B; 97I R Bkh;KH; 79JK;BB; v. 
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!’AOP HA ?=O à ?KILPAN dQ 1AN =RNEH 2018 AP H’AJPNeA AJ RECQAQN d’u 7C;D:;C;DJI v2781 =Q 

!+A OQN ?A PDfIA ?KIIA d’QJA JKQRAHHA JKNIA, à O=RKEN HA 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= 

?KJBKNIEPe =Q !KdA dAO OECJ=P=ENAO (1'!!1)2782. 

 
479. 1QN HA BKJdAIAJP dA ?AO PATPAO, dAO O=J?PEKJO ReNEP=bHAIAJP ?KAN?EPERAO2783 OANKJP 

LNKJKJd=bHAO à H’AJ?KJPNA P=JP dAO OECJ=P=ENAO dQ ?KdA, OAHKJ QJA LNK?edQNA NAJKQRAHeA AP BKNP 

deRAHKLLeA, MQA deOKNI=EO dAO =PDHfPAO, OAHKJ QJA JKQRAHHA LNK?edQNA PKQP =QOOE ?KILHATA MQA 

H= LNe?edAJPA AJREO=CA=JP dAO O=J?PEKJO u ?KHHA?PERAO v MQE JA O=QN=EAJP gPNA LNEOAO, AJ ?=O dA 

?KJPAOP=PEKJ, MQ’=LNfO EJPANRAJPEKJ dQ 2A12784. 

 
'H O’=CEP Hà dAO LNeIE?AO à H’K?PNKE d’QJ ReNEP=bHA LKQRKEN dA O=J?PEKJ dAO =PDHfPAO L=N 

H’A+A dKJP H’EJATEOPAJ?A IKJPNA OLe?EBEMQAIAJP HAO EJOQBBEO=J?AO dAO JKNIAO =JPEdKL=CA MQE 

LKQNNKJP OA ReNEBEAN B=?A à H= FQOPE?A OLKNPERA KQ LQbHEMQA, d’=QP=JP MQA HAQN EJBHQAJ?A AOP CN=JdA. 

  

                                                
2781 A+A, u !KdA IKJdE=H =JPEdKL=CA 2015 : AIAJdAIAJPO dA JKRAIbNA 2017 v, 20 de?AIbNA 2017. 
2782 Cf. 1P=Jd=Nd EJPANJ=PEKJ=H LKQN H= ?KJBKNIEPe =Q !KdA dAO OECJ=P=ENAO (1'!!1 2018), A+A, 15 JKRAIbNA 
2017. 
2783 Cf. 1'!!1 (2018), 1A?P. 11.0 u "ePANIEJ=PEKJ dAO ?KJOeMQAJ?AO LKQN HAO OECJ=P=ENAO v. 
2784 4. (.-.. !-12A, AREO dA dNKEP dQ FQCA (A=J-.=QH !KOP= OQN HA 1'!!1, 21 de?AIbNA 2017. 
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480. *’A+A J’= F=I=EO EILKOe dA LeJ=HEOAN HAO B=EPO dA dKL=CA, JKJ OAQHAIAJP ?=N AHHA JA 

dEOLKOA L=O d’QJ I=Jd=P OQBBEO=JP LKQN U L=NRAJEN, I=EO AJ?KNA ?=N AHHA JA H’AOPEIA L=O 

KLLKNPQJ. *= $N=J?A AJ = LKQNP=JP de?Ede =QPNAIAJP LKQN dAO N=EOKJO LNK?edQN=HAO I=EO dA 

I=JEfNA HEIEPeA. 

 
 #HHA JA LKQR=EP L=O d=R=JP=CA EILKOAN =QT CKQRANJAIAJPO dA NeLNEIAN PKQO PULAO dA 

PN=BE?O dA LNKdQEPO dKL=JPO OQN QJ LH=J LeJ=H dKJP AHHA LNKIAQP à H’EJRANOA H= HQPPA, ?A MQE = 

?KJdQEP AJ L=NPE?QHEAN à H’=dKLPEKJ dA H= !'"1 LKQN BKJdAN FQNEdEMQAIAJP H= NeLNAOOEKJ dAO 

LKQNRKUAQNO AP PN=BEMQ=JPO dA ?AO LNKdQEPO. 

 
481. !A J’AOP dKJ? MQA dA B=dKJ EJdENA?PA MQA H’A+A = OQ O’EILKOAN, ?KIIA ?’AOP AJ?KNA HA 

?=O OQN HAO LH=JO dEO?ELHEJ=ENA AP OLKNPEB, dfO HKNO MQA H’D=NIKJEO=PEKJ dA H= HQPPA ?KJPNA HA dKL=CA 

OQN HA LH=J IKJdE=H J’= NeAHHAIAJP LQ debQPAN MQA ?KJ?KIEP=IIAJP KQ OQEPA à H’AJPNeA AJ 

RECQAQN dA H= !'"1 dAI=Jd=JP dA NAOLA?PAN HAO LNEJ?ELAO EOOQO dQ !+A. 

 
 !A OKQPEAJ EJPANCKQRANJAIAJP=H AOP RAJQ AJ OQLLHeAN QJ =QPNA EOOQ dQ !KJOAEH dA 

H’#QNKLA =QMQAH H’3JEKJ AQNKLeAJJA O’=OOK?EA dA B=dKJ OLKN=dEMQA MQE, dAIAQN=JP Je=JIKEJO 

=?PEB, ?KJPNEbQA à H= ?KILHATEPe dQ L=UO=CA JKNI=PEB dA HQPPA ?KJPNA HA dKL=CA. 

 
482. ABEJ dA HQPPAN ?KJPNA ?AP eIEAPPAIAJP dAO JKNIAO MQE AJCAJdNA dAO NfCHAO =Q ?KJPAJQ 

HQE-IgIA dEBBE?EHA à =LLNeDAJdAN, HAO ?KJPEJAJPO dQ IKJdA AJPEAN OKJP =OOK?EeO L=N HA bE=EO dA 

HAQN NALNeOAJP=PEKJ =Q OAEJ dA ?AO EJOP=J?AO dENECA=JPAO =HKNO MQ’QJ Ie?=JEOIA dA ?KJBKNIEPe 

=Q !+A AOP EJOP=QNe LKQN HAQN Ne?ALPEKJ QJEBEeA AJ PKQO L=UO AP AJ PKQO OLKNPO. 
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483. *= PN=JOLKOEPEKJ dAO JKNIAO =JPEdKL=CA d=JO HAO KNdNAO FQNEdEMQAO eP=PEMQAO AP OLKNPEBO, 

=QPNABKEO BNQEP dQ OAQH RKHKJP=NEOIA dA ?AO EJPANRAJ=JPO, AOP deOKNI=EO ?AHQE d’QJ LNK?AOOQO 

?KJPN=ECJ=JP I=EO JeCK?Ee LKQN H’ATLHEMQAN =R=JP MQA HAO JKNIAO EOOQAO dQ !+A JA OKEAJP 

=LLHEMQeAO. 

 
 3J NeOA=Q =JPEdKL=CA JKR=PAQN O’AOP OPNQ?PQNe =QPKQN dA H’A+A CNa?A à QJ Ie?=JEOIA 

OEJCQHEAN IgH=JP LKQRKENO LQbHE?O AP OLKNPEBO dA PKQO L=UO LKQN H’=dKLPEKJ dA ?AO JKNIAO 

FQNEdEMQAO AP PA?DJEMQAO dA J=PQNA IETPA, à H= BKEO LNEReAO AP LQbHEMQAO. 

 
484. #J ?KJOeMQAJ?A dA H’=dKOOAIAJP dQ !+A à H= !'"1, EH AOP =EJOE NAIedEe à H’=bOAJ?A dA 

?=N=?PfNA ?KJPN=ECJ=JP dQ LNAIEAN d=JO HAO KNdNAO FQNEdEMQAO eP=PEMQAO ?KIIA à OKJ =bOAJ?A 

d’ABBAP dENA?P d=JO HAO KNdNAO FQNEdEMQAO AP OLKNPEBO. 

 
 1’KbHECA=JP dA H= OKNPA à =dKLPAN HAO IAOQNAO dA Ne?ALPEKJ AJ dNKEP EJPANJA dAO 

dEOLKOEPEKJO dQ !+A AP OP=Jd=NdO =OOK?EeO, HAO #P=PO PAHO MQA H= $N=J?A MQE AJ?=dNAJP BKNPAIAJP 

H= LN=PEMQA OLKNPERA dAR=EAJP AJ?KNA HAO NALNAJdNA dA I=JEfNA ?KJBKNIA.  

 
485. *= ?KJBKNIEPe AOP QJ =QPNA LNK?AOOQO EJPANJA =Q NeOA=Q =JPEdKL=CA MQE EILKOA AJ?KNA dA 

OA LHEAN =QT NfCHAO =JPEdKL=CA OQN HA HKJC PANIA. *= ?KILHATEPe dA OA ?KJBKNIAN =Q ?KdA AOP 

d’=EHHAQNO PAHHA MQA H= $N=J?A, H’QJ dAO L=UO =Q IKJdA HAO LHQO =R=J?eO AJ I=PEfNA dA dKL=CA, 

REAJP dA RKEN H’=??NedEP=PEKJ dA OKJ H=bKN=PKENA =JPEdKL=CA OQOLAJdQ à dKQbHA NALNEOA dALQEO 

H’AJPNeA AJ RECQAQN dQ !+A dA 2015 =HKNO MQ’QJA O=J?PEKJ dA ?APPA J=PQNA J’=R=EP F=I=EO ePe 

LNEOA =QL=N=R=JP. 

 
#HHA ?KJOPEPQA =QOOE QJ LNK?AOOQO ePDEMQA, ?APPA R=HAQN =U=JP ePe b=BKQeA ?KIIA HA 

IKJdA AJPEAN = LQ O’AJ =LAN?ARKEN L=N H= $edeN=PEKJ dA 0QOOEA MQE =R=EP NAJKQe =RA? HA dKL=CA 

eP=PEMQA CeJeN=HEOe, OKLDEOPEMQe AP OUOPeI=PEMQA. 

 
486. !’AOP d’=EHHAQNO LKQN ?A IKPEB MQ’QJ JKQRA=Q OP=Jd=Nd AOP AJPNe AJ RECQAQN, à O=RKEN HA 

1'!!1, LKQN KBBNEN QJ LKQRKEN dA O=J?PEKJ ?KHHA?PERA à H’AJ?KJPNA dAO eP=PO AP/KQ OLKNPO MQE 

=QN=EAJP I=JMQe CN=RAIAJP =QT EJPANdEPO dA H= NeCHAIAJP=PEKJ =JPEdKL=CA. 
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 'H ?KJOPEPQA LAQP-gPNA H’EJPANOPE?A d=JO HAMQAH R= OA CHEOOAN H’A+A LKQN AJ =NNERAN à 

dEOLKOAN AHHA-IgIA d’QJ ReNEP=bHA LKQRKEN dA O=J?PEKJ dAO =PDHfPAO EJdEREdQAHO, =Q IKEJO OQN HA 

LH=J EJPANJ=PEKJ=H, =R=JP MQA dAO NA?KQNO JA OKEAJP LKNPeO dAR=JP HA 2A1. 

 
487. !A PNEbQJ=H =NbEPN=H, ?KIIA HAO KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO 

J=PEKJ=HAO BKNIAJP QJ ?KNLO dA FQOPE?A LNEReA, AP RKJP =HKNO =LLHEMQAN HAO JKNIAO PN=JOLKOeAO dQ 

!+A LKQN FQCAN dAO NA?KQNO LKNPeO dAR=JP AQT, FQOPE?A dKJP HAO EJOQBBEO=J?AO OANKJP L=HHEeAO L=N 

?AQT ATEOP=JP B=?A =QT FQNEdE?PEKJO LQbHEMQAO. 
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488. #J L=NP=JP dQ LKOPQH=P OAHKJ HAMQAH, ?KJBKNIeIAJP =QT PDfOAO LHQN=HEOPAO2785, EH ATEOPA QJ 

u EH:H; jKH?:?GK; IFEHJ?f v2786 L=NBKEO MQ=HEBEe dA u B;N IFEHJ?L7 v2787 =QT ?mPeO dAO KNdNAO 

FQNEdEMQAO eP=PEMQAO, EH AOP J=PQNAH dA ?KJOEdeNAN MQA HAO KNC=JEOIAO OLKNPEBO JKJ OAQHAIAJP 

LNKdQEOAJP dAO JKNIAO2788, dA B=dKJ LHQO2789 KQ IKEJO OLKJP=JeA2790, I=EO AJ?KNA OA PNKQRAJP 

OKQIEO à QJA FQOPE?A OLe?EBEMQA2791 dA J=PQNA LNEReA2792. 

                                                
2785 'H AOP MQAOPEKJ d’QJ LHQN=HEOIA dEP u IOIJUC?GK; v ($. -12, +. 4A, "# )#0!&-4#, u *A LHQN=HEOIA, 
B=?PAQN d’ABBA?PEREPe KQ d’EJABBA?PEREPe dQ dNKEP v, ?D *.  -7, (.- . 0A!',#, (.-(. 13#30 (dEN.) )BKH7B?IC; 
jKH?:?GK; ;J ;ff?979?JU :K :HE?J U9EDEC?GK;, FHU9., L. 17) EILHEMQ=JP H’u ;N?IJ;D9; :kKD; FBKH7B?JU :; IOIJVC;I 
jKH?:?GK;I :?IJ?D9JI B;I KDI :;I 7KJH;I v ("8?:., D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, 
EF.9?J. L. 183 O. ; 4. AJ?KNA, "8?:., %; IOIJVC; jKH?:?GK; ;DJH; EH:H; ;J :UIEH:H;, ed. .3$, ?KHH. *AO RKEAO dQ dNKEP, 
1988, LL. 183 O.) 
2786 Cf. %. 1'+-,, u #TEOPA-P-EH QJ KNdNA FQNEdEMQA OLKNPEB ? v, DHE?J, Jq 33, 2001, L. 97 ; KQ ". 
.A.A,')-*A-3, %kEH:H; jKH?:?GK; IFEHJ?f : COJh; EK HU7B?JU ? - CEDJH?8KJ?ED R KD; L?I?ED FBKH7B?IJ; :K :HE?J, 
PDfOA  KNdA=QT, 2008. 
2787 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J. z x H’eMQER=HAJP dA H= u B;N 
C;H97JEH?7 v (Cf.  . %-*"+A,, u $NKJPEfNAO dQ dNKEP AP iB;N C;H97JEH?7j v, AH9h?L;I :; )h?BEIEFh?; :K DHE?J, 
P. '6, 1964, L.177). 
2788 'H OAN= =HKNO PN=EPe d’QJ LHQN=HEOIA dEP u DEHC7J?f v ($. -12, +. 4A, "# )#0!&-4#, u *A LHQN=HEOIA, 
B=?PAQN d’ABBA?PEREPe KQ d’EJABBA?PEREPe dQ dNKEP v, EF.9?J., L. 19). 
2789 Cf. .. "#3+'#0, %; :HE?J IFEDJ7DU h CEDJH?8KJ?ED R BkUJK:; :K :HE?J, ed. #?KJKIE?=, ?KHH. 0A?DAN?DAO 
FQNEdEMQAO, 2002.  
2790 .KQN $. *A227, u B7 B;N IFEHJ?L7 :;I F.". ;IJ JEKJ I7Kf IFEDJ7DU;. EBB; IK?J KD FHE9;IIKI DEHC7J?f 
FHU:UJ;HC?DU GK? Dk7 H?;D :k?DEHg7D?IU EK :k?D9EDI9?;DJ (f). ED 9; I;DI, B7 iIFEDJ7DU?JUj :E?J WJH; ;DJ;D:K; 
9ECC; H;DLEO7DJ DED F7I 7K 97H79JVH; i?CFHULKj :K :HE?J C7?I R I7 fEHC7J?ED ;D :;hEHI :;I 97D7KN Eff?9?;BI 
(9ECFH;D:H; UJ7J?GK;I EK ?DJ;HUJ7J?GK;I) :K :HE?J :kEH?g?D; FK8B?GK; v ($. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; 
IKH B; :HE?J JH7DID7J?ED7B, EF.9?J. LL. 81-82). z !A MQE NAREAJP à PN=EPAN OAIbHA-P-EH dA H’ATEOPAJ?A d’QJ u FBKH7B?IC; 
DEHC7J?f v. 
2791 *A u FBKH7B?IC; jK:?9?7?H;, jKH?:?9J?EDD;B, jKH?IFHK:;DJ?;B, LE?H; ijKIJ?9?;Bj v AOP AJBEJ ?KJ?ANJe ($. -12, +. 
4A, "# )#0!&-4#, u *A LHQN=HEOIA, B=?PAQN d’ABBA?PEREPe KQ d’EJABBA?PEREPe dQ dNKEP v, EF.9?J., L. 20). z .HQO 
OLe?EBEMQAIAJP, EH O’=CEN= dA OA NeBeNAN =Q LHQN=HEOIA dEP u jKH?:?9J?EDD;B v (.=N HAMQAH u ED F;KJ ;DJ;D:H; B7 
9E;N?IJ;D9; :k79J;KHI :?ffUH;DJI ;N;HT7DJ KD; 79J?L?JU jKH?:?9J?EDD;BB;, 9k;IJ-R-:?H; Bk79J?L?JU 9EDI?IJ7DJ R i:?H; B; 
:HE?Jj (jKH?I-:?9J?E) :7DI B7 IEBKJ?ED :kKD B?J?g; F7HJ?9KB?;H, 9ECC; Bk?BBKIJH; B7 9E;N?IJ;D9; :; jKH?:?9J?EDI 
UJ7J?GK;I 7L;9 :;I jKH?:?9J?EDI ;99BUI?7IJ?GK;I, :?I9?FB?D7?H;I, 9EHFEH7J?L;I EK 7H8?JH7B;I v ("8?:., LL. 20-21)) KQ 
ijKIJ?9?;Bj  (/QE u L?I; B7 9E;N?IJ;D9; :; CE:;I :; HUIEBKJ?ED :;I 9EDfB?JI :?ffUH;DJI ;D J;HC;I :; ijKIJ?9;j 7K I;DI 
B7Hg; v ("8?:., L. 21)). 
2792 /Q=HEBEeA QOQAHHAIAJP dA u FQOPE?A OLKNPERA v (9f. JKP=IIAJP : $. A*A.&'*'..#, u 1LKNP AP dNKEP v, R;L. jKH. 
U9E. IFEHJ, 1987, Jq 1, L. 2 ; $.  37, u *= FQOPE?A OLKNPERA v, C7h. :H. IFEHJ, Jq 2, 2005, L. 13 ; KQ '. "A 1'*4A, 
u *= FQdE?E=NEO=PEKJ dQ BKKPb=HH v, )EKLE?HI, 2002, L. 109). - !KJ?ANJ=JP HAO I=JEBAOP=PEKJO dA H=dEPA FQOPE?A, 9f. 
JKP=IIAJP dA B=dKJ CeJeN=HA (MQA H’KJ OA LH=?A OQN HA LH=J =QOOE bEAJ EJPANJ=PEKJ=H MQA J=PEKJ=H) : !. 
"3"-%,-,,  . $-3!&#0, (.-. )A0A/3'**-, A. *A!A A0A21 (?KKNd.), RVgB;C;DJ :;I B?J?g;I 7K I;?D 
:K CEKL;C;DJ IFEHJ?f, EF.9?J., !D=LEPNA 1 u +KdAO dA NeOKHQPEKJ dAO HEPECAO L=N HAO EJOP=J?AO EJPANJAO dQ IKQRAIAJP 
OLKNPEB v, LL. 13 O. ; +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; 
DUgB?gU; F7H B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J. ; !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h 
EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J. z "=JO HA IgIA ?=dNA MQA LNe?edAIIAJP, I=EO 
OQN HA LH=J EJPANJ=PEKJ=H (?ANP=EJO deRAHKLLAIAJPO, NAJRKEO KQ ?KIL=N=EOKJO =RA? HA dNKEP EJPANJA BN=Jd=EO KQ OQEOOA 
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"=JO QJA LANOLA?PERA PN=JOJ=PEKJ=HA, HAO ?KJPAJPEAQT OLKNPEBO e?D=LLANKJP =EJOE PNfO 

N=NAIAJP à H= FQNEdE?PEKJ dQ 2NEbQJ=H =NbEPN=H dQ OLKNP, 7 fEHJ?EH? dfO HKNO MQA dAO HEPECAO 

=JPEdKL=CA2793 OKJP ?KJ?ANJeO. !A dKI=EJA AOP AJ ABBAP à ?A LKEJP L=NPE?QHEAN MQ’= IgIA LQ gPNA 

eRKMQeA H’ATEOPAJ?A d’u KD iEH:H; jKH?:?GK; f;HCUj ;D C7J?VH; :; BKJJ; 9EDJH; B; :EF7g; v2794. 

 
1QN QJ LH=J OPNE?PAIAJP J=PEKJ=H, HAO HEPECAO =JPEdKL=CA NAHfRANKJP JKNI=HAIAJP dAO 

BedeN=PEKJO OLKNPERAO J=PEKJ=HAO2795, =OOK?E=PEKJO dA dNKEP LNERe2796 EJPeCN=JP dAO KNC=JAO 

dEO?ELHEJ=ENAO OLe?EBEMQAIAJP AJ ?D=NCA dA PN=J?DAN ?AO OAQHO dEBBeNAJdO. 

 
489. ,e=JIKEJO, O’EH AOP dA ?KJ?ALPEKJ =dIEOA MQA H= NAH=PEKJ AJPNA KNdNAO FQNEdEMQAO2797 JA 

OA HEIEPA L=O à QJA OEILHA =LLNK?DA MQE OAN=EP LAJOeA AJ PANIAO d’EJPeCN=PEKJ KQ d’AT?HQOEKJ 

LQNA AP OEILHA dA H’KNdNA ?KJ?QNNAJP2798, ?AQT-?E LAQRAJP =HKNO EJPAN=CEN L=N H’AJPNAIEOA dA dERANO 

Ie?=JEOIAO, LDeJKIfJA REOEbHA d=JO H= OLDfNA OLKNPERA. 

 
2KQP d’=bKNd, OE u B;I HVgB;I :; B7 (w) 9HAT OLKNPER=: IEDJ FHE:K?J;I ;J I7D9J?EDDU;I 9OQN 

HA LH=J EJPANJ=PEKJ=H: ;D :;hEHI :; BkQJ7J (w) 9AP MQA: B7 I;DJ;D9; Dk;IJ F7I IFEDJ7DUC;DJ 

;NU9KJU;, ?B f7K9dN=: I; JEKHD;H L;HI B;I jKH?:?9J?EDI UJ7J?GK;I FEKH ;D E8J;D?H Bk;NU9KJ?ED 

                                                
eP=JP Je=JIKEJO ABBA?PQeO), 9f. JKP=IIAJP : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, 
EF.9?J. ; +. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, PDfOA .=NEO ', 2007 ; A. 0'%-88', %k7H8?JH7g; 
?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J. z #P OQN QJ LH=J OPNE?PAIAJP EJPANJA (BN=Jd=EO) AJBEJ, 9f. JKP=IIAJP : (. 
 A02&É*É+7, ÉPQdA 2 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (1) : HEPECAO FQNEdEMQAO v, ?D !. 
"3"-%,-,,  . $-3!&#0, (.-. )A0A/3'**-, A. *A!A A0A21 (?KKNd.), RVgB;C;DJ :;I B?J?g;I 7K I;?D 
:K CEKL;C;DJ IFEHJ?f, EF.9?J., L. 15 ; (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO 
J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 23.  
2793 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 25 : 
H’AJOAIbHA u :;I L;HI?EDI :K C&A 7JJH?8K9=JP: KD H[B; :U9?I?f 7K (w) -A, v AJ u FHULE9U=JP: KD; 9ECFUJ;D9; 
KD?GK; v AJ O= B=RAQN u FEKH B;I B?J?g;I JEK9h7DJ 7K :EF7g; v. 
2794 "8?:. : AJ N=EOKJ dQ B=EP MQA HA !+A ?KJOPEPQA u B; IJ7D:7H: ?D9EDJ;IJ78B; ;D C7J?VH; :; BKJJ; 9EDJH; B; :EF7g; 
(w) 9MQE: 9ECFH;D: :;I :?IFEI?J?EDI GK7DJ R B7 :Uf?D?J?ED :;I ?D9H?C?D7J?EDI, R B7 9h7Hg; :; B7 FH;KL;, 7KN 
I7D9J?EDI, 7?DI? GKk7KN LE?;I :; H;9EKHI v. 
2795 Cf. AJ I=PEfNA dA dKL=CA : !. OLKNP, =NP. *. 232-21. z 2KQPABKEO, H’A$*" dEOLKOA dA LKQRKENO dA O=J?PEKJ 
dEO?ELHEJ=ENA ?KILHeIAJP=ENA AJ ?APPA IgIA I=PEfNA : Cf. !. OLKNP, =NP. *. 232-22. 
2796 Cf. !. OLKNP, =NP. *. 131-2. 
2797 Cf., OQN H= u 9d:?L;HI?JU :;I H;B7J?EDI 9ATEOP=JPAO: ;DJH; IOIJVC;I jKH?:?GK;I v : $. -12, +. 4A, "# 
)#0!&-4#, D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, EF.9?J. LL. 197 O.  
2798 !ANP=EJO PN=EPAJP d’QJ NABQO d’QJA u HU:K9?PEKJ: v dA H= u :?L;HI?JU 9KbOANR=bHA: u :;9O: H;B7J?EDI v AJPNA 
u EH:H; UJ7J?GK;I ;J 7KJH;I EH:H;I jKH?:?GK;I v à QJA OEILHA u :?9hEJEC?; 78IEHFJ?ED/7KJEDEC?; v (.. "#3+'#0, 
"DJHE:K9J?ED gUDUH7B; 7K :HE?J, 2fIA ed., *%"(, ?KHH. +=JQAHO, 2013, LL. 128-129). z 'H =LL=N=iP AJ ABBAP MQ’AJPNA 
u IKJEOIA FQNEdEMQA v (Cf. JKP=IIAJP : &. )#*1#,, -hUEH?; FKH; :K :HE?J, EF.9?J.) AP u LHQN=HEOIA FQNEdEMQA v 
(Cf. 1. 0-+A,-, %kEH:H; jKH?:?GK;, EF.9?J.) QJA LKOEPEKJ IedE=JA LQEOOA gPNA =dKLPeA ?KJOEOP=JP à =dIAPPNA 
u Bk;N?IJ;9J?A: (w) :; CKBJ?FB;I H;B7J?EDI FEII?8B;I ;DJH; IOIJVC;I jKH?:?GK;I GK? IEDJ IKI9;FJ?8B;I :; FHUI;HL;H 
B;KH ?:;DJ?JU H;IF;9J?L; ;J, F7H B; f7?J CWC;, B;KH FBKH7B?JU v ($. -12, +. 4A, "# )#0!&-4#, D; B7 FOH7C?:; 
7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, EF.9?J. L. 198). 
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fEH9U; v2799 ; AP HA NA?KQNO =Q FQCA eP=PEMQA OAN= AJ?KNA Je?AOO=ENA AJ RQA dA B=ENA =JJQHAN H=dEPA 

OAJPAJ?A2800. 

 
.=N =EHHAQNO, OE u B;I (w) 9BedeN=PEKJO J=PEKJ=HAO OLKNPERAO: :?IFEI;DJ :kKD 7II;P gH7D: 

FEKLE?H :; I7D9J?ED, F7H B;KHI jKH?:?9J?EDI :?I9?FB?D7?H;I, (w) B;KHI :U9?I?EDI F;KL;DJ f7?H; 

BkE8j;J :9A: (w) 9NA?KQNO: :;L7DJ B;I jKH?:?9J?EDI UJ7J?GK;I v2801. 

 
490. 'H NeOQHPA dA ?AO EJPAN=?PEKJO d=JO H= OLDfNA =JPEdKL=CA QJA EJBHQAJ?A EJdeJE=bHA dA H= 

FQOPE?A LNEReA ($0:8, 1), BNQEP dA O= LH=?A ?AJPN=HA d=JO HA NfCHAIAJP dAO HEPECAO dA ?A PULA, dKJP 

H= J=PQNA IgIA H= RKQ=EP J=PQNAHHAIAJP à NAHARAN dA dEBBeNAJPAO FQNEdE?PEKJO eP=PEMQAO =LPAO à AJ 

?KNNECAN HAO EJOQBBEO=J?AO ($0:8, 2) HAO LHQO ?NE=JPAO.  

 

                                                
2799 .=N =J=HKCEA =RA? H= u B;N C;H97JEH?7 v (.. "#3+'#0, "DJHE:K9J?ED gUDUH7B; 7K :HE?J, EF.9?J., L. 129). - Cf. 
JKP=IIAJP AJ I=PEfNA OLKNPERA O’=CEOO=JP dQ ?KJPNmHA eP=PEMQA dAO OAJPAJ?AO dQ 2A1 (NA?KQNO AJ ATe?QPEKJ) : !. 
!&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; 
jKIJ?9;, EF.9?J., LL. 416 O. ; KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 575 O. 
2800 Cf. JKP=IIAJP AJ I=PEfNA OLKNPERA O’=CEOO=JP dQ ?KJPNmHA L=N HA PNEbQJ=H BedeN=H OQEOOA dAO OAJPAJ?AO dQ 2A1 
(NA?KQNO AJ ATe?QPEKJ) : !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; 
:;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 418 O. ; KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J 
JH7DID7J?ED7B, EF.9?J., LL. 564 O. 
2801 .=N =J=HKCEA =RA? HAO u EH:H;I FHEf;II?EDD;BI v (.. "#3+'#0, "DJHE:K9J?ED gUDUH7B; 7K :HE?J, EF.9?J., L. 
129). - Cf. JKP=IIAJP AJ I=PEfNA OLKNPERA O’=CEOO=JP dQ ?KJPNmHA CeJeN=HAIAJP ?KJBEe =Q FQCA =dIEJEOPN=PEB BN=Jd=EO 
?KJPNA HAO de?EOEKJO LNEOAO L=N HAO BedeN=PEKJO J=PEKJ=HAO AJ I=PEfNA dEO?ELHEJ=ENA ?H=OOEMQA ?KIIA =JPEdKL=CA : !. 
!&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; 
jKIJ?9;, EF.9?J., LL. 181 O. 
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$0:8, 1 - I4-2u,4c,9 d, 2( 1u9:0c, 680vB, 

 
491. ÉNECe AJ KNdNA, HA IKQRAIAJP OLKNPEB u ;NFEI; v J=PQNAHHAIAJP, u R :;I 

I7D9J?EDI v2802 PKQP ?KJPNARAJ=JP =QT JKNIAO edE?PeAO L=N OAO dEBBeNAJPAO ?KILKO=JPAO, MQ’AHHAO 

OKEAJP dA J=PQNA =JPEdKL=CA KQ NAH=PERAO à H= dEO?ELHEJA ?H=OOEMQA. 

 
#J PKQPA DULKPDfOA, dAO u :?IFEI?J?fI 9EDJ;DJ?;KN I?DgKB?;HI v2803 à H’yQRNA dALQEO PNfO 

HKJCPAILO AP ?KJOPEPQPEBO d’QJ u IOIJVC; :; jKIJ?9; ?DJ;HD; 7K CEKL;C;DJ IFEHJ?f v2804 

O’=LLHEMQANKJP =EJOE dAR=JP HAO BedeN=PEKJO J=PEKJ=HAO KQ EJPANJ=PEKJ=HAO.   

 
1E HA dKI=EJA =JPEdKL=CA JA B=EP L=O BECQNA d’AT?ALPEKJ OQN HA LH=J dA H= CAOPEKJ 

OPNQ?PQNAHHA dAO dEBBeNAJdO dA ?APPA J=PQNA, EH AJ R= dEBBeNAIIAJP dQ PN=EPAIAJP dA ?A ?KJPAJPEAQT 

RAJ=JP NeLNEIAN H= REKH=PEKJ dA NfCHAO PN=JOLKOeAO dQ !+A. 

 
492. 1QN QJ LH=J OPNQ?PQNAH, HAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO2805 OKJP AJ ?D=NCA dA H= 

CAOPEKJ dA H= PNfO CN=JdA I=FKNEPe dAO dKOOEANO dEO?ELHEJ=ENAO NAH=PEBO à ?APPA I=PEfNA, OKQO NeOANRA 

dA H’EJPANRAJPEKJ u HUgKB7J9NE?A: dA H’A$*"2806. 

 
*A NfCHAIAJP dAO HEPECAO OLKNPEBO L=N u 9Q:D; jKIJ?9; IFU9?f?GK; v2807, AJ L=NPE?QHEAN L=N 

HAO KNC=JAO EJPANJAO à ?AO BedeN=PEKJO, AOP HEe2808 =Q B=EP MQ’EH LNeOAJPA ?ANP=EJAO L=NPE?QH=NEPeO 

NAJd=JP Je?AOO=ENA H’ATEOPAJ?A u :kKD; jKIJ?9; (w) 7:7FJU; 7K J;CFI :K IFEHJ v, dA u F7H I7 

                                                
2802 %. 1'+-,, u #TEOPA-P-EH QJ KNdNA FQNEdEMQA OLKNPEB ? v, EF.9?J., L. 99. 
2803 !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I 
:; jKIJ?9;, EF.9?J., L. 28. 
2804 "8?:. 
2805 Cf. !. OLKNP, =NP. *. 232-21 =H. 3. 
2806 !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., 
L. 149 : u 9A:DJH; B; 9EDJH[B; ?DJ;HD; 7IIKHU F7H B;I fU:UH7J?EDI IFEHJ?L;I ;BB;I-CWC;I ;J B; 9EDJH[B; EFUHU F7H B; 
jKg; :;I :U9?I?EDI FHEDED9U;I F7H 9;I :;HD?VH;I, ?B ;N?IJ; KD D?L;7K ?DJ;HCU:?7?H; :; 9EDJH[B;, IKFFBUC;DJ7?H; EK 
9ECFBUC;DJ7?H; :;I 7KJH;I, 9;BK? C?I ;D gKLH; F7H KD EHg7D?IC; J?;HI, F7H KD J?;HI HUgKB7J;KH v, ?KJOPEPQe u 9=:K 
D?L;7K D7J?ED7B (w) 9L=N: BkAg;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; :EF7g; (w) v. - *A ?=O dA ?APPA dANJEfNA JA OAN= 
AJREO=Ce MQA d=JO HAO DULKPDfOAO Kn EH OAIbHAN= Je?AOO=ENA dA B=ENA QJ L=N=HHfHA =RA? HAO dEOLKOEPEKJO HeC=HAO AP 
NeCHAIAJP=ENAO AJ?=dN=JP H’=?PEKJ KQ HA OP=PQP dAO BedeN=PEKJO J=PEKJ=HAO. !A OAN= HA ?=O dfO HKNO MQA OANKJP NAHAReAO 
dAO OLe?EBE?EPeO KQ eRAJPQAHHAO ?KJPN=dE?PEKJO AJPNA HAO PATPAO NeCEOO=JP NAOLA?PERAIAJP HAO dANJEfNAO ?EPeAO AP 
H’A$*" (1’=CEOO=JP dQ BKJdAIAJP HeC=H dA H= ?KILePAJ?A dEO?ELHEJ=ENA dA ?APPA dANJEfNA : 9f. !. OLKNP, =NP. *. 232-
22).  
2807 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 177. 
2808 !ANP=EJAO LNKLKOEPEKJO, PKQP AJ JA JE=JP L=O ?APPA OLe?EBE?EPe, =HH=EAJP Je=JIKEJO d=JO HA OAJO dA H= ?Ne=PEKJ 
=Q OAEJ dA PNEbQJ=QT u LQbHE?O v, dA FQNEdE?PEKJO OLe?EBEMQAIAJP ?KILePAJPAO AJ I=PEfNA OLKNPERA (Cf. JKP=IIAJP : 
!KJOAEH d'ÉP=P, ,FEHJI, FEKLE?H ;J :?I9?FB?D; : B';N;H9?9; ;J B; 9EDJH[B; :;I FEKLE?HI :?I9?FB?D7?H;I :;I fU:UH7J?EDI 
IFEHJ?L;I, *AO ePQdAO dQ !KJOAEH d’#P=P, 1991). 
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H7F?:?JU v, I=EO eC=HAIAJP u I;DI?8B; 7KN 8;IE?DI :;I 79J;KHI :K IFEHJ v, dA u F7H I7 

FHEN?C?JU v2809. 

 
493. AQ JERA=Q OQLeNEAQN, HAO HEPECAO OKJP d’=bKNd PN=EPeO L=N HAO BedeN=PEKJO EJPANJ=PEKJ=HAO 

LQEO L=N QJ KNC=JEOIA EJdeLAJd=JP AP dA J=PQNA =NbEPN=HA2810. 

 
!KJPAOPe AJ N=EOKJ dA OKJ I=JMQA d’EJdeLAJd=J?A KNECEJAHHA REO-à-REO dQ !'-2811, HA 

2A1 u ;IJ (w) 7KjEKH:khK? KD 79J;KH ?D9EDJEKHD78B; :K IFEHJ (w) 9MQE: jEK; KD H[B; ;II;DJ?;B 

:7DI B; JH7?J;C;DJ :;I B?J?g;I IFEHJ?fI (w) v2812.  

 
494. 'H ?KJOPEPQA deOKNI=EO H= u CEKH IKFHWC; :K IFEHJ CED:?7B v2813 AP u jEK; v dA I=JEfNA 

OLe?EBEMQA u KD H[B; C7j;KH v AJ I=PEfNA dA dKL=CA AJ O= MQ=HEPe dA FQCA u KD?GK; v dAO HEPECAO 

OLKNPEBO EJPANJ=PEKJ=QT =JPEdKL=CA, à QJ LKEJP PAH MQA ?ANP=EJO J’DeOEPAJP L=O à HA MQ=HEBEAN dA u 

{CEKH IKFHWC;| :;I B?J?g;I :K :EF7g; v2814. 

 
 !KILePAJP AJ u =LLAH v dAO de?EOEKJO BedeN=HAO2815 EJPANJ=PEKJ=HAO2816 AJ RANPQ dA 

                                                
2809 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 177. 
2810 *’=NbEPN=CA AOP QJA u jKIJ?9; FH?LU; v (&. +-23*1)7, Q9H?JI, QJK:;I ;J DEJ;I IKH B'7H8?JH7g;, P. 2, ed. "=HHKV, 
1974, L. 6) : dfO HKNO MQ’EH O’=CEP u :k?CFEI;H B7 IEBKJ?ED 9à QJ HEPECA: ;D :?I7DJ B; :HE?J (w) B; jKg; UJ7J?GK; D; 
HUIKC; F7I 9AJ ABBAP: R BK? I;KB B7 f?gKH; :; B7 jKH?:?9J?ED v (.. "#3+'#0, "DJHE:K9J?ED gUDUH7B; 7K :HE?J, EF.9?J., 
L. 71). 'H OA deBEJE ?KIIA u B'?DIJ?JKJ?ED F7H B7GK;BB; KD J?;HI, HVgB; B; :?ffUH;D: GK? EFFEI; :;KN 92: EK FBKI?;KHI 
F7HJ?;I, ;D ;N;HT7DJ B7 C?II?ED jKH?:?9J?EDD;BB; GK? BK? 7 UJU 9EDf?U; F7H 9;BB;I-9? v (!. (A00-11-,, %7 DEJ?ED 
:'7H8?JH7g;, ed. *%"(, ?KHH.  EbHEKPDfMQA dA dNKEP LNERe, 1987, L. 372).  
2811 Cf. 2NEb. Bed.,1fNA ?KQN ?ER., 15 I=NO 1993 (4..217/1992), %QJdAH ?/ $#' AP 2A1, A-F 119 '' 271, 0A?. 2A1, 
', L. 545 ; BKBB. A,A, 1993, L. 398, JKPA  %. 1!&5AA0 ; R,D"E, 1994, L. 149, KbO. $. ),-#.$*#0 ; &;7B;OkI 
?DJ;HD7J?ED7B 7H8?JH7J?ED H;FEHJ, 10 K?PKbNA 1993, L. 12, JKPA (. .A3*11-, ; RJE,, Jq 31, FQEJ 1994, L. 39. - 
.QEO : 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 
2A1, A-F 129 ''' 425, BKBB. A1A, 2003, L. 601, JD", 2003, L. 1085, JKPA A. .*A,2#7 ;  7P. )7B., 8 JKRAIbNA 
2003, L. 67, JKPA ..-7. %3,2#0 ; R;L. 7H8., 2005, L. 181, ?DNKJ. ..-7. 21!&A,8 AP '. $#**0A2&-%A88','.. 
2812 +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 115. 
2813 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 
2A1, EF.9?J., L. 445, ?KJOEd. 3.3.3.3 : OA NeBeN=JP à ?APPA K??=OEKJ à u (w) B';NFH;II?ED KJ?B?IU; F7H JK7D ADJED?E 
,7C7H7D9h, ;N-)HUI?:;DJ :K C"( (9?JU F7H KQBA &BA2E, ?D R;9K;?B "", F. N) v. 
2814 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 25. 
- #J ABBAP, HA !+A = PKQFKQNO u FHUL9Q: KD; 9ECFUJ;D9; KD?GK; FEKH B;I B?J?g;I JEK9h7DJ 7K :EF7g; v d=JO HA OKQ?E 
MQA OKEP d 7IIKHU; Bk7FFB?97J?ED KD?fEHC; :;9O: (w) :?IFEI?J?EDI 9dQ !+A: :7DI B; CED:; ;DJ?;H v ("8?:.) AP =EJOE 
L=NPE?ELAN à H’KbFA?PEB d’D=NIKJEO=PEKJ dAO u HeCEOH=PEKJO v AP O=J?PEKJO =JPEdKL=CA LKQNOQERE L=N H’A+A. 
2815 Cf. !. =Nb. 1LKNP, =NP. 0-47, =QT PANIAO dQMQAH : u 9Q:D 7FF;B 9EDJH; KD; :U9?I?ED :kKD; fU:UH7J?ED, 7IIE9?7J?ED 
EK 7KJH; EHg7D?IC; IFEHJ?f F;KJ WJH; :UFEIU 7K -A, I? B;I IJ7JKJI EK HVgB;C;DJI :K:?J EHg7D?IC; IFEHJ?f B; FHULE?;DJ 
EK I? B;I F7HJ?;I EDJ 9ED9BK KD; 9EDL;DJ?ED :k7H8?JH7g; F7HJ?9KB?VH; (w) v. - Cf. JKP=IIAJP OQN ?APPA LNK?edQNA : 
!. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; 
jKIJ?9;, EF.9?J., LL. 491 O. ; KQ !. )0Z&#, u 2DA =LLA=HO LNK?AdQNA bABKNA PDA !A1 v, ?D '=J 1.  H=?GOD=S, 0KbANP 
!.0. 1EAGI=JJ, (=JSEHHAI 1KAG (ÉdEP.), -h; CEKHJ Ef AH8?JH7J?ED fEH ,FEHJ : 1984-2004, 2DA &=CQA, 2+! AOOAN 
.NAOO, 2006, L. 99). 
2816 'H LAQP =QOOE =NNERAN MQA dAO HEPECAO =JPEdKL=CA B=OOAJP H’KbFAP d’QJA LNK?edQNA d’=NbEPN=CA KNdEJ=ENA LKNPeA 
dAR=JP HA 2A1 (Cf. L=N AT. : 2A1, =BB. 2007/-/1381, A. 4=HRANdA ?/ 3!', OAJPAJ?A dQ 26 OALPAIbNA 2007, LQbH. 
'JPANJAP, R;L. 7H8., 2008, L. 562, KbO. +. .#*2'#0 ; JD", Jq1, F=JREAN 2009, ?DNKJ. 1, KbO. #. *-/3',). 
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H’=NPE?HA 13.2.1 dQ !+A2817, HA 2A1 = B=EP eRKHQAN HA PN=EPAIAJP ?KJPAJPEAQT dAO B=EPO dA dKL=CA 

AJ eP=bHEOO=JP HAO LNEJ?ELAO dA H= REKH=PEKJ dAO NfCHAO =JPEdKL=CA (C/(60:8, 1) deOKNI=EO 

=LLHEMQeO OQN HA LH=J EJPANJA (C/(60:8, 2). 

 

                                                
2817 Cf. !+A (2015), =NP. 13.2 u ALLAHO dAO de?EOEKJO NAH=PERAO =QT REKH=PEKJO dAO NfCHAO =JPEdKL=CA, 
?KJOeMQAJ?AO, OQOLAJOEKJO LNKREOKENAO, NA?KJJ=EOO=J?A dAO de?EOEKJO AP FQNEdE?PEKJ v, LP. 1 u ALLAHO NAH=PEBO à dAO 
OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H KQ à dAO I=JEBAOP=PEKJO EJPANJ=PEKJ=HAO v, =QT PANIAO dQMQAH : u 9d:7DI B;I 97I 
:U9EKB7DJ :; B7 F7HJ?9?F7J?ED R KD; C7D?f;IJ7J?ED ?DJ;HD7J?ED7B; EK :7DI B;I 97I ?CFB?GK7DJ :;I IFEHJ?fI :; D?L;7K 
?DJ;HD7J?ED7B, B7 :U9?I?ED F;KJ f7?H; BkE8j;J :kKD 7FF;B KD?GK;C;DJ :;L7DJ B; -A, v. 
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C/(60:8, 1 - L’B:()2099,3,4: d, 2( v052(:054 d,9 8C.2,9 (4:0d56(., d,v(4: 2, 
$80)u4(2 (8)0:8(2 du 9658: 

 
495. *AO REOeAO dQ !+A JA LKQR=EAJP gPNA =PPAEJPAO2818 u ;D Bk78I;D9; :kKD; ?DIJ7D9; (w) 

KD?GK; v2819 dKJP H= RK?=PEKJ OAN=EP u :k7IIKH9AN: Bk7FFB?97J?ED KD?fEHC; :; I;I :?IFEI?J?EDI v 

d=JO H= OLDfNA OLKNPERA2820. 

 
*'=NbEPN=CA EJPANJ=PEKJ=H AJ I=PEfNA dA OLKNP AOP QJ =NbEPN=CA EJOPEPQPEKJJAH2821 KNC=JEOe 

L=N HA 2A1, LNeOAJP=JP H= dKQbHA L=NPE?QH=NEPe d'gPNA OLe?E=HEOe AJ ?APPA I=PEfNA2822, I=EO 

eC=HAIAJP d’=PPENAN AT?HQOERAIAJP H’AJOAIbHA dAO HEPECAO dA J=PQNA EJPANJ=PEKJ=HA AJ I=PEfNA 

=JPEdKL=CA2823. 

 
496.  EAJ MQ’AJ?KNA ?KJPAOPeA2824, H’ATEOPAJ?A d’QJA ReNEP=bHA u jKH?IFHK:;D9; v2825 dA ?A 

PNEbQJ=H L=N=iP gPNA ?KNNKbKNeA L=N H= LN=PEMQA dAO =NbEPNAO HA ?KILKO=JP ?KJOEOP=JP à u fED:;H 

IOIJUC7J?GK;C;DJ B;KH H7?IEDD;C;DJ IKH :;I FHU9U:;DJI v2826. 

 

                                                
2818 2ATPA REO=JP à edE?PAN AP LNKIKQRKEN HA deRAHKLLAIAJP d’u KD; HUgB;C;DJ7J?ED KD?GK; Ik?CFEI7DJ R 
Bk;DI;C8B; :K CEKL;C;DJ IFEHJ?f ;D LK; :; Bkh7HCED?I7J?ED :;I HVgB;I ;J FHE9U:KH;I ;D C7J?VH; :; BKJJ; 9EDJH; B; 
:EF7g; v (.. 0-!'.-,, u *QPPA ?KJPNA HA dKL=CA z 3J AJFAQ =R=JP PKQP EJPANJ=PEKJ=H ! v, JKH?IFEHJ Jq 137, 2013, 
L. 16). 
2819 .. 0-!'.-,, u *QPPA ?KJPNA HA dKL=CA z 3J AJFAQ =R=JP PKQP EJPANJ=PEKJ=H ! v, EF.9?J., L. 16.  
2820 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 25. 
2821'H ?KJREAJP d’=EHHAQNO dA NAHARAN MQA u 9H’: 7H8?JH7g; ;D C7J?VH; IFEHJ?L; ;IJ FH;IGK; ;N9BKI?L;C;DJ KD 
7H8?JH7g; ?DIJ?JKJ?EDD;B ;J B;I ?DIJ?JKJ?EDI 9h7HgU;I :; BkEHg7D?I;H FHUI;DJ;DJ B7 F7HJ?9KB7H?JU :kWJH; IFU9?7B?IU;I ;D 
9;JJ; C7J?VH;. %k?DJ;HL;DJ?ED :; B7 CEKH ?DJ;HD7J?ED7B; :k7H8?JH7g; :; B7 Ch7C8H; :; 9ECC;H9; ?DJ;HD7J?ED7B; 
(CC"), FHULK; F7H Bk799EH: :?J :; B7 CED9EH:; FEKH B; HVgB;C;DJ :; 9;HJ7?DI B?J?g;I H;B7J?fI 7K 9h7CF?EDD7J :K 
CED:; :; FEHCKB; .D, EK 8?;D ;D9EH; B7 IEKC?II?ED, 7KN QJ7JI- .D?I, :; 9;HJ7?DI B?J?g;I, DEJ7CC;DJ H;B7J?fI 7K 
:EF7g;, R BkAIIE9?7J?ED 7CUH?97?D; :k7H8?JH7g;, f9=EO=JP: 7?DI? f?gKH; :; DEJ78B;I ;N9;FJ?EDI v (%. 1'+-,, 
u 2N=EPAIAJP =NbEPN=H v, ?D *=IU "NKEP dQ OLKNP, Jq 648-25). 
2822 'H O’=CEP d’=EHHAQNO dA H’QJEMQA u 9;DJH; :'7H8?JH7g; 9EJPANJ=PEKJ=H: CKBJ?IFEHJI GK? IE?J IFU9?7B?IU ;D 9?APPA: 
C7J?VH; (w) v ("8?:.). 'H OA dEOPEJCQA JKJ OAQHAIAJP dAO u 9;DJH;I ?DJ;HD7J?ED7KN :k7H8?JH7g; KD?IFEHJ (w) GK? 
D'?DJ;HL?;DD;DJ GK; FEKH B; HVgB;C;DJ :;I B?J?g;I R 97H79JVH; ?DJ;HD7J?ED7B :'KD IFEHJ :UJ;HC?DU v, I=EO AJ?KNA dAO 
u 9;DJH;I D7J?ED7KN, GK? EDJ KD?GK;C;DJ LE97J?ED R HUgB;H :;I B?J?g;I IFEHJ?fI D7J?ED7KN v ("8?:.). 
2823 #T?ALPeO AJ ABBAP ?ANP=EJO HEPECAO dEO?ELHEJ=ENAO =JPEdKL=CA NAHAR=JP AJ?KNA dA H= ?KILePAJ?A dA FQCAO 
J=PEKJ=QT, dKJP HA FQCA =dIEJEOPN=PEB BN=Jd=EO (Cf. eC=HAIAJP : +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA 
dAO HEPECAO OLKNPEBO v, EF.9?J., L. 117) AP MQE dARN=EAJP JKNI=HAIAJP NAHARAN dA H= ?KILePAJ?A dQ 2A1. 
2824 Cf. A. .',,A, u *A ?KJ?ALP dA FQNEOLNQdAJ?A =NbEPN=HA AP OKJ =LLHE?=PEKJ AJ I=PEfNA OLKNPERA v,  7P. )7B., 
17 K?PKbNA 2006, Jq 290, L. 23. - #P à QJ IKEJdNA dACNe (I=EO à PEPNA CeJeN=H) : !. *A00-3+#2, u x LNKLKO dA 
H= FQNEOLNQdAJ?A =NbEPN=HA v,  7P. )7B., 14 de?AIbNA 2006, Jq 348, L. 5.  
2825 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 260 O. - +. 
+A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., LL. 441 O. 
2826 +. .AHPEAN, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, KL. ?EP, L. 120. 
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'H ATEOPA =EJOE PKQP QJ AJOAIbHA dA u FH?D9?F;I ;J HVgB;I :; :HE?J GK? I; :Ug7g;DJ :; 9OAO: 

:U9?I?EDI (w) v2827 REOEbHAO à H’ePQdA dAO OAJPAJ?AO NAJdQAO L=N HQE AJ =LLAH AP CeJeN=HAIAJP 

LQbHEeAO L=N OAO OKEJO2828. 

 
497. 2AH AOP HA ?=O AJ L=NPE?QHEAN dA ?AQT MQE OKJP LNKLNAO2829 =Q Ie?=JEOIA dA u 9N:UFH;II?ED 

IFU9?7B; :;I f7?JI :; :EF7g; v2830 AJREO=Ce L=N HA !+A MQE dEOPEJCQA HAO eHeIAJPO u E8j;9J?f9O: 

v2831 AP u IK8j;9J?f9O: v2832 dA ?APPA EJ?NEIEJ=PEKJ. 

 
"A ?AO eHeIAJPO BoP dedQEPA QJA dKQbHA u FHUIECFJ?ED v2833 L=N HA 2A1, NAOLA?PERAIAJP 

dA REKH=PEKJ dA H= NeCHAIAJP=PEKJ =JPEdKL=CA (S,c:054 1) AP dA u ?QHL=bEHEPe v (S,c:054 2). 

S,c:054 1 - L’049:0:u:054 d’u4, 68B9536:054 d, v052(:054 d, 2( 8B.2,3,4:(:054 
(4:0d56(., 
 
498. 1Le?EBE?EPe LNKLNA à H= I=PEfNA ePQdEeA2834, u B7 9ECFUJ;D9; :K -A, :7DI B; 97:H; :; B7 

                                                
2827 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 260 O. z ÉP=JP PKQPABKEO AJPAJdQ 
MQA u 9;HJ7?DI FH?D9?F;I jKH?:?GK;I EDJ KD; ;N?IJ;D9; ?D:UF;D:7DJ; :; B;KH 9EDIU9H7J?ED jKH?IFHK:;DJ?;BB; ;J 9MQA: 
JEKJ; HUFUJ?J?ED :; FHU9U:;DJI Dk;IJ F7I fEH9UC;DJ IODEDOC; :; iFH?D9?F;Ij v ("8?:., L. 259). 
2828 Cf. !. =Nb. 1LKNP, =NP. 0-59 (à IKEJO MQA HAO L=NPEAO J’AJ ?KJREAJJAJP =QPNAIAJP). 
2829 Cf. JKP=IIAJP :  $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274. 
2830 "8?:., JJq 650-220 O. z 4. AJ?KNA, JKP=IIAJP : $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, 
DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 524 EJdEMQ=JP MQA : u 9O:? B; f7?J :kKJ?B?I7J?ED ;IJ 7 FH?EH? E8j;9J?f (f) B7 I7D9J?ED 
:?I9?FB?D7?H; EK 7:C?D?IJH7J?L; FEKHH7 J;D?H 9ECFJ; :kUBUC;DJI H;B7J?fI R B7 F;HIEDD; :K IFEHJ?f v. 
2831 "8?:., JJq 650-220 à 650-250. 
2832 "8?:., JJq 650-255 à 650-280. 
2833 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L.150. z Cf. eC=HAIAJP : +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H 
=NbEPN=H dQ OLKNP (AOLA?PO I=PeNEAHO) v, ?D *=IU dNKEP dQ OLKNP, JJq 650-190 (LKQN H= LNAIEfNA) AP 650-260 (LKQN H= 
OA?KJdA). 
2834 !KJPN=ENAIAJP à H= LNK?edQNA dEPA u EH:?D7?H; v OQO?ALPEbHA dA OA deNKQHAN dAR=JP HQE. "=JO HA ?=dNA dA ?APPA 
LNK?edQNA AJ ABBAP, u B7 9ECFUJ;D9; :K -A, F;KJ HUIKBJ;H EH:?D7?H;C;DJ :kKD; 9B7KI; 9ECFHEC?IIE?H; EK :kKD 
9ECFHEC?I 7H8?JH7B v (+. .AHPEAN, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF. 9?J., L. 116), 
H’QPEHEO=PEKJ dA ?APPA OA?KJdA IKd=HEPe J’eP=JP L=O N=NA. z .HQO LNe?EOeIAJP, d=JO HA ?=dNA dA H=dEPA LNK?edQNA, H= 
u IEKC?II?ED 9d’QJ HEPECA =Q 2A1: (w) HUIKBJ;H9=: d’QJA 9B7KI; 7H8?JH7B; f?gKH7DJ :7DI KD 9EDJH7J EK KD HVgB;C;DJ 
EK :kKD; 9EDL;DJ?ED :k7H8?JH7g; KBJUH?;KH; v (!. =Nb. 1LKNP, =NP. 0-27, =H. 1). z 1’=CEOO=JP dA OKJ ?D=IL 
d’=LLHE?=PEKJ, EH AOP OEILHAIAJP NAHARe MQA u 9H:7 FHE9U:KH; EH:?D7?H; (w) 9MQE AOP: C?I; ;D gKLH; F7H B7 9h7C8H; 
EH:?D7?H;, HUg?J (w) JEKI B;I (w) JOF;I :k7H8?JH7g; v JA NAHAR=JP L=O dA H= LNK?edQNA d’=LLAH AP u 9ED9;HD; ;D 
F7HJ?9KB?;H B;I 7H8?JH7g;I ;D C7J?VH; 9EDJH79JK;BB;, (w) I; H7FFHE9h9=JP: 9dA H= OKNPA: :kKD 7H8?JH7g; 9B7II?GK; ;D 
C7J?VH; 9ECC;H9?7B; v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., 
EF.9?J., L. 198 ; Cf. !. =Nb. 1LKNP, =NP. 0-38 O. O’=CEOO=JP dAO u 9d:?IFEI?J?EDI F7HJ?9KB?VH;I v =LLHE?=bHAO à ?APPA 
LNK?edQNA ; 4. eC=HAIAJP LKQN QJ =LANdQ dA H=dEPA LNK?edQNA : %. )A3$+A,,-)-&*#0, ..  Z021!&, u 2DA 
KNdEJ=NU =NbEPN=PEKJ LNK?AdQNA KB PDA !KQNP ANbEPN=PEKJ BKN OLKNP v, ?D '=J 1.  H=?GOD=S, 0KbANP !.0. 1EAGI=JJ, 
(=JSEHHAI 1KAG (ÉdEP.), -h; CEKHJ Ef AH8?JH7J?ED fEH ,FEHJ : 1984-2004, 2DA &=CQA, 2+! AOOAN .NAOO, 2006, L. 
69). #J Ne=HEPe ?ALAJd=JP, ?ANP=EJO PULAO dA HEPECAO JA NAHAR=JP L=O dA H= LNK?edQNA d’=LLAH EJOPEPQeA dAR=JP HA 2A1 
JA NAHfRANKJP AJ?KNA L=O dA OKJ KBBE?A =Q PEPNA dA H= LNK?edQNA KNdEJ=ENA. !’AOP MQ’AJ ABBAP u 9H:; HVgB;C;DJ -A, 
DkULEGK; F7I KD; JHE?I?VC; FHE9U:KH; ?CFEHJ7DJ;, B7 FHE9U:KH; :k7H8?JH7g; i7: hE9j (w) 9MQE: H;FEI; IKH :;I 
HVgB;C;DJI IFU9?7KN, UJ78B?I FEKH 9h7GK; 9ECFUJ?J?ED 9ED9;HDU; v ("8?:.). *’KJ LAJOA dA B=dKJ PKQPA L=NPE?QHEfNA 
=QT (AQT KHUILEMQAO ((-) (Cf. JKP=IIAJP OQN ?APPA LNK?edQNA : %. )A3$+A,-)-&*#0, AH8?JH7J?ED 7J Jh; 
(BOCF?9I. "IIK;I Ef F7IJ--H79A D?IFKJ; R;IEBKJ?ED 7D: ,FEHJI %7M, )HQSAN H=S EJPANJ=PEKJ=H, *= &=UA, 2001 ; !. 
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FHE9U:KH; :k7FF;B, I; fED:; h78?JK;BB;C;DJ IKH KD; :?IFEI?J?ED 9ECFHEC?IIE?H; ?DJUgHU; :7DI 

B;I IJ7JKJI EK B;I HVgB;C;DJI :kKD; fU:UH7J?ED v2835, RKENA d=JO u KD 7KJH; :E9KC;DJ GK; 9;BK? 

IEKI9H?J F7H Bk7JhBVJ; v2836.  

 
$KJdeA OQN H’=NPE?HA 0. 47 dQ !KdA dA H’=NbEPN=CA AJ I=PEfNA dA OLKNP, ?AHHA-?E NeCEP 

?KJBKNIeIAJP =Q !+A2837 HAO ?=O dA REKH=PEKJ dA H= NeCHAIAJP=PEKJ =JPEdKL=CA =Q JERA=Q 

EJPANJ=PEKJ=H, dEOLKOEPEKJ à H=MQAHHA HAO NfCHAIAJPO BedeN=QT JA O=QN=EAJP deNKCAN.  

 
499. 'H AOP NeOQHPe dA ?AP =NbEPN=CA u fEH9U v,2838 u 9EDJH7?DJ v2839 KQ AJ?KNA u ?CFEIU v2840, 

I=EO OAIbHA-P-EH HeCEPEIe L=N OKJ KbFAP IgIA2841, H’EJOPEPQPEKJ d’QJA u NAOLKJO=bEHEPe KbFA?PERA 

AJ I=PEfNA dA dKL=CA v2842. 

 
"fO HKNO MQ’AOP AJ ?=QOA H’eHeIAJP KbFA?PEB dA H’EJBN=?PEKJ dA dKL=CA, O= 

u 9EDIJ?JK9PEKJ: v AOP BKJdeA OQN HA OEILHA ?KJOP=P dA H’u KI7g; EK (w) J;DJ7J?L; :kKI7g; :kKD; 

IK8IJ7D9; EK :kKD; CUJhE:; ?DJ;H:?J; v2843. 

 
500. #J H’K??QNNAJ?A, u 9H:7 9EDIUGK;D9; ?CCU:?7J; v2844 dA u 9H:k UJ78B?II;C;DJ :; 9;J 

UBUC;DJ 9MQE: IKff?J, BEHIGKk?B Ik7FFK?; IKH KD 9EDJH[B; 7DJ?:EF7g; FH7J?GKU R BkE997I?ED :kKD; 

                                                
A+1-,, u *AO FAQT KHUILEMQAO à H’eLNAQRA dQ dNKEP v,  7P. )7B., 27-31 =KoP 2004, Jq 240, L. 6 ; +. 0## , u *A 
IKdfHA dA H= ?D=IbNA 7: hE9 dQ 2A1 LKQN HAO (AQT KHUILEMQAO z AOLA?PO LN=PEMQAO v, ?D A. 0'%-88' AP +. 
 #0,A1!-,' (AdO.), -h; FHE9;;:?DgI 8;fEH; Jh; CEKHJ AH8?JH7J?ED fEH IFEHJ, ed. 5AbH=S,  ANJA, 2007, L. 177). 
2835 +. .AHPEAN, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF. 9?J., LL. 120-121.  
2836 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 769 AP 791.  
2837 Cf. !+A (2015), =NP. 13.2 u ALLAHO dAO de?EOEKJO NAH=PERAO =QT REKH=PEKJO dAO NfCHAO =JPEdKL=CA, 
?KJOeMQAJ?AO, OQOLAJOEKJO LNKREOKENAO, NA?KJJ=EOO=J?A dAO de?EOEKJO AP FQNEdE?PEKJ v, LP. 1 
2838 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 811 O. 
2839 +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 121. 
2840 4. A. .',,A, u *AO RE?EOOEPQdAO dQ 2NEbQJ=H =NbEPN=H dQ OLKNP v, EF.9?J., L. 31, LKQN HAMQAH : u 9?:; GK? 
97H79JUH?I; B; FBKI B'7H8?JH7g; ;D C7J?VH; IFEHJ?L; ;IJ B; f7?J GK; B7 9B7KI; 9ECFHEC?IIE?H; D';IJ j7C7?I B?8H;C;DJ 
799;FJU; F7H B'7JhBVJ;. EBB; ;IJ JEKjEKHI ?CFEIU; F7H B;I fU:UH7J?EDI IFEHJ?L;I, B;I 9EC?JUI EBOCF?GK;I EK B;I 
EHg7D?I7J;KHI :;I 9ECFUJ?J?EDI. %'7JhBVJ; D; :?IFEI; :'7K9KD FEKLE?H :; DUgE9?7J?ED : IE?J ?B 799;FJ; B;I J;HC;I 
:U9?:UI FEKH FH7J?GK;H IED IFEHJ, IE?J ?B D; FEKHH7 GK; {FH7J?GK;H IED IFEHJ ;D JEKJ; C7Hg?D7B?JU, :7DI IED j7H:?D, 
I7DI 9ED9KHH;D9; D? F7HJ;D7?H;I, 4...5| v. 
2841 A. 0'%-88' NAHfRA =EJOE u GKk;D C7J?VH; IFEHJ?L;, B; H;9EKHI R Bk7H8?JH7g; I; HULVB; IEKL;DJ B; I;KB CEO;D 
:; 9EDfUH;H KD; FHEJ;9J?ED R B7 fE?I ;ff?979; FEKH B;I 7JhBVJ;I ;J EKL;HJ;I R Bk;DI;C8B; :; 9;KN-9? v (A. 0'%-88', 
%k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 817). - #P +. .#*2'#0 J’AJ AOP L=O IKEJO B=RKN=bHA à 
QJA PAHHA FQOPE?A, NACNAPP=JP ?ALAJd=JP HA u I9;FJ?9?IC; v NeCJ=JP L=NIE HAO u 79J;KHI :K IFEHJ (w) R BkUg7H: :K 
-A, v (?KJPAOP=JP dA LHQO AJ LHQO OAO OAJPAJ?AO), AP LNKLKO=JP LKQN ?APPA N=EOKJ IgIA dA u :k;DL?I7g;H GK;BGK;I 
HUfEHC;I GK? g7H7DJ?H7?;DJ ;D9EH; FBKI Bk?D:UF;D:7D9; :K -A,, L?I-R-L?I :;I fU:UH7J?EDI v JKP=IIAJP AJ 
u H;DfEH9d=JP: B; FEKLE?H :; FHEFEI?J?ED :;I IFEHJ?fI EK :;I 9BK8I (w) :7DI B; FHE9;IIKI :; :UI?gD7J?ED :;I 7H8?JH;I 
:K -A, v (+. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 135). 
2842 Cf. JKP=IIAJP :  $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274. 
2843 +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO I=PeNEAHO) v, EF.9?J., Jq 650-
220. 
2844 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 150. 
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UFH;KL; IFEHJ?L; v, OAN= JKNI=HAIAJP d’K??=OEKJJAN u 7KJEC7J?GK;C;DJ (w) Bk7DDKB7J?ED :;I 

HUIKBJ7JI GK; B; IFEHJ?f 9EDJH[BU O 79QN=: KbPAJQO v2845, OKEP O= u :?IGK7B?f?97J?ED v2846. 

 
ABEJ d’ATLHE?EPAN =Q IEAQT ?APPA DULKPDfOA, HA LNEJ?ELA dA H= NAOLKJO=bEHEPe KbFA?PERA AJ 

I=PEfNA dA dKL=CA (F 1) OAN= deHEIEPe =R=JP HA NeCEIA dA H= LNAQRA =Q IKIAJP dA H’eP=bHEOOAIAJP 

dAO B=EPO dA dKL=CA (F 2). 

F 1 - L( dB2030:(:054 du 6804c06, d, 8,96549()020:B 5)1,c:0v, ,4 3(:0C8, d, 
d56(., 
 
501. AQ OAEJ dAO u FH?D9?F;I fED:7C;DJ7KN FHEFH;I R BkEH:H; jKH?:?GK; IFEHJ?f v2847, HA 

LNEJ?ELA dA NAOLKJO=bEHEPe KbFA?PERA AJ I=PEfNA dA dKL=CA AOP O=JO ?KJPAOPA HA LHQO 

AIbHeI=PEMQA dA H= RKHKJPe dAO LKQRKENO OLKNPEBO ?KIIA LQbHE?O dA HQPPAN ?KJPNA ?A BHe=Q. 

  
.NKLNA à LANIAPPNA d’AJC=CAN H= NAOLKJO=bEHEPe O=JO B=QPA (A) dAO ?KJPNARAJ=JPO à H= 

NeCHAIAJP=PEKJ =JPEdKL=CA, EH PNKQRA =QFKQNd’DQE OKJ BKJdAIAJP PATPQAH d=JO HA !+A =LNfO 

=RKEN ePe de?KQRANP LQEO R=HEde L=N H= FQNEOLNQdAJ?A (B). 

A - U4 6804c06, d, 8,96549()020:B 9(49 -(u:, 099u d, 2’58d8, 1u80d07u, 9658:0- 
 

502. .NeOAJPe L=N ?ANP=EJO ?KIIA QJ u 7FFEHJ C7j;KH :; B7 jKH?IFHK:;D9; :K -A, v2848, EH AOP 

AJ Ne=HEPe HA NeOQHP=P d’QJ aLNA LNK?AOOQO d’AJ?=dNAIAJP FQNEdEMQA D=NIKJEOe dQ dKL=CA, BNQEP 

dA O= ?KHH=bKN=PEKJ P=?EPA =RA? HA IKQRAIAJP KHUILEMQA.  

 
3JA PAHHA deI=N?DA ?KKNdKJJeA = =EJOE LQ ?KJdQENA à H’eP=bHEOOAIAJP d’QJ u HUg?C; 

gBE87B :; H;IFEDI78?B?JU E8j;9J?L; :;I 7JhBVJ;I ;D C7J?VH; :; :EF7g; v2849  dKJP H= PN=dQ?PEKJ OA 

NAPNKQRA deOKNI=EO EJO?NEPA d=JO HA I=NbNA dQ !KdA IKJdE=H =JPEdKL=CA. 

 
503. .KQN JA O’AJ PAJEN MQ’=Q OAQH LNEJ?ELA, H’=OLA?P BKJd=IAJP=H dA ?AP EJOPNQIAJP FQNEdEMQA 

?KJOEOPA AJ H’=LLHE?=PEKJ d’QJ Ie?=JEOIA dA u H;IFEDI78?B?JU :; FB;?D :HE?J v2850 MQE AOP 

                                                
2845 +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO I=PeNEAHO) v, EF.9?J., Jq 650-
220. 
2846 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 150. 
2847 Cf. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 1281-1290. 
2848 !. A+1-,, u *A ?KJPAJPEAQT dQ dKL=CA AP HA 2NEbQJ=H =NbEPN=H dQ OLKNP v,  7P. )7B., 8 BeRNEAN 2005, Jq 39, 
L. 2. 
2849 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274 
2850 "eP=?DeA dA PKQPA JKPEKJ KQ EdeA dA B=QPA. 
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u FKH;C;DJ E8j;9J?L; v ?=N OKQO-PAJd=JP H’EdeA d’QJA dEOOK?E=PEKJ AJPNA HA LNKJKJ?e d’QJA 

O=J?PEKJ AP H= ?KIIEOOEKJ d’QJA MQAH?KJMQA B=QPA dA H= L=NP dQ OLKNPEB ?KJ?ANJe2851. 

 
!’AOP =EJOE MQ’u 9Q:D f7?J, 9AJ H’K??QNNAJ?A dA dKL=CA: D; H;LWJ7DJ 7K9KD 97H79JVH; 

:'7DEHC7B?JU 9R=: F9KQRKEN: (w) ;Dg7g;H B7 H;IFEDI78?B?JU :; IED 7KJ;KH, (w) 9; IOIJVC; (w) 

D; J9AJ=JP: (w) F7I 9ECFJ; :; B'?DJ;DJ?ED :; B'7JhBVJ; IEKFTEDDU :; :EF7g; v. .=N RKEA dA 

?KJOeMQAJ?A, u 9O:? KD IFEHJ?f ;IJ 9EDJH[BU FEI?J?f, B7 FH;KL; :; B'78I;D9; :'?DJ;DJ?ED 9EKF78B; 

;J :; f7KJ; 7?DI? GK; B7 :UCEDIJH7J?ED :K 97H79JVH; 799?:;DJ;B :; B'?DfH79J?ED :;C;KH;DJ I7DI 

;ff;J v2852. *A LNEJ?ELA dA NAOLKJO=bEHEPe KbFA?PERA EILHEMQA dKJ? MQA u Bk?DfH79J?ED :; :EF7g; 

D; FHUIKFFEI; 7K9KD UBUC;DJ 9EDIJ?JKJ?f IK8j;9J?f v2853. 

 
504. *A L=N=HHfHA ABBA?PQe =RA? HAO OUOPfIAO dA NAOLKJO=bEHEPe O=JO B=QPA =LLHE?=bHAO 

JKP=IIAJP AJ dNKEP dA H= NAOLKJO=bEHEPe ?EREHA deHE?PQAHHA KQ ?KJPN=?PQAHHA BN=Jd=EO2854 JA dKEP 

L=O B=ENA KQbHEAN HAQN dEBBeNAJ?A N=dE?=HA AJ PANIAO dA BKJdAIAJPO, LKEJP dA OeL=N=PEKJ AJPNA H= 

PDeKNEA ?H=OOEMQA AP OKJ =LLHE?=PEKJ AJ I=PEfNA dA dKL=CA =JPEdKL=CA. 

 
'H R= dA OKE MQA O’EH U = bEAJ NEOMQA, ?A dANJEAN J’AOP L=O =OOQIe L=N QJ PEANO (AILHKUAQN, 

IedA?EJ, =CAJ?A =JPEdKL=CAw), I=EO bEAJ L=N HA OLKNPEB HQE-IgIA, MQE, KQPNA HAO dERANOAO 

O=J?PEKJO dKJP EH LKQNN= B=ENA H’KbFAP, IAP O= O=JPe AJ LeNEH2855. 

  
505. *= HKCEMQA AOP PKQP =QPNA ?=N EH JA O’=CEP L=O dA LNAJdNA AJ ?KILPA QJ NEOMQA AP 

d’EJdAIJEOAN HA LHQO ABBE?=?AIAJP LKOOEbHA ?AQT MQE HA OQbEOOAJP2856 I=EO dA B=ENA NAOLA?PAN 

                                                
2851 Cf. LKQN ?A N=LLAH : !. A+1-,, u *A ?KJPAJPEAQT dQ dKL=CA AP HA 2NEbQJ=H =NbEPN=H dQ OLKNP v,  7P. )7B., 
EF.9?J., L. 2. 
2852 "8?:. 
2853 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1281. 
2854 *’=dIEOOEKJ dQ LNEJ?ELA d’QJA NAOLKJO=bEHEPe KbFA?PERA AJ dNKEP ?EREH BN=Jd=EO dKEP bA=Q?KQL =QT PN=R=QT dAO 
.NKBAOOAQNO 1A*#'**#1 (0. 1A*#'**#1, %;I 799?:;DJI :; JH7L7?B ;J B7 H;IFEDI78?B?JU 9?L?B;. QII7? :kKD; JhUEH?; 
E8j;9J?L; :; B7 H;IFEDI78?B?JU :UB?9JK;BB;, .=NEO, ed. ANPDQN 0KQOOA=Q, 1897) AP (-11#0A," (*. (-11#0A,", 
D; B7 H;IFEDI78?B?JU :K f7?J :;I 9hEI;I ?D7D?CU;I, .=NEO, ed. ANPDQN 0KQOOA=Q, 1897) dKJP HAO PDfOAO PNKQRfNAJP QJ 
e?DK B=RKN=bHA =QLNfO dA H= !KQN dA ?=OO=PEKJ à H’K??=OEKJ dQ ?eHfbNA =NNgP u -;ff7?D; v (!=OO. ?ER., 16 FQEJ 1896, 
D., 1897, 1, L. 433, ?KJ?H. 1A0032, JKPA 0. 1A*#'**#1 ; ,., 1897, 1, L. 17, JKPA .. #1+#',). !APPA de?EOEKJ 
?KJOPEPQA AJ ABBAP H’=?PA BKJd=PAQN dQ u NeCEIA CeJeN=H dA NAOLKJO=bEHEPe O=JO B=QPA dQ B=EP dAO ?DKOAO v (PKQPA 
NeBeNAJ?A à H= B=QPA J’eP=JP AJ Ne=HEPe b=JJEA MQ’à L=NPEN dA H'=NNgP u J7D:'h;KH e (!=OO. ?D. NeQJ., 13 BeRNEAN 1930, 
D., 1930, 1, L. 57, ?KJ?H. +A22#0, JKPA %. 0'.#02 ; ,., 1930, 1, L. 121, JKPA .. #1+#', ;  AJC, 12fIA ed., Jq 
193), ?KJOPNQ?PEKJ LNePKNEAJJA BKJdeA OQN H'=NPE?HA 1384, =HEJe= 1AN =J?EAJ dQ ?KdA ?EREH). 
2855 *AO NeCEIAO dA NAOLKJO=bEHEPe O=JO B=QPA J’KJP AJ ABBAP L=O LKQN bQP dA LNKPeCAN QJ EJdEREdQ ?KJPNA HQE-IgIA, 
I=EO ?KJPNA HAO IeB=EPO K??=OEKJJeO L=N HA deRAHKLLAIAJP d’=?PEREPeO à NEOMQA, JKP=IIAJP AP LNEJ?EL=HAIAJP 
e?KJKIEMQAO, d=JO H= OK?EePe ?KJPAILKN=EJA. 
2856 Cf. OQN ?A LKEJP : 2. )'0A2, $. +A027, Q9EDEC?; :K :HE?J ;J :; B7 HUgB;C;DJ7J?ED, ed. %Q=HEJK ÉdEPAQN, 
?KHH. +eIAJPKO *+", 2007, L. 73, dEOPEJCQ=JP u B;I ;ff?979?JUI H;IF;9J?L;I :;I HUg?C;I :; H;IFEDI78?B?JU IJH?9J; ;J 
:; H;IFEDI78?B?JU FEKH f7KJ; v AJ PANIAO e?KJKIEMQAO KQ d’QPEHEPe. 
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H’eMQEPe OLKNPERA AP H= HKU=QPe dA H= ?KILePEPEKJ, H= O=JPe dAO =PDHfPAO JA RAJ=JP AJ KQPNA L=O 

FQOPEBEAN H=dEPA NfCHA I=EO bEAJ LHQO HA Ie?=JEOIA CHKb=H dA ?KJPNmHAO, LKQNOQEPAO AP O=J?PEKJO 

EJOPEPQe L=N HA !+A MQE LAQP à FQOPA PEPNA gPNA ?KJOEdeNe ?KIIA =PPAJP=PKENA =QT HEbANPeO 

EJdEREdQAHHAO dAO OLKNPEBO2857. *’=JJQH=PEKJ dAO OAQHO NeOQHP=PO OLKNPEBO, ?KJOeMQAJ?A LNAIEfNA 

dQ LNEJ?ELA dA NAOLKJO=bEHEPe KbFA?PERA AOP AJ ABBAP PKQP à B=EP ?KJ?AR=bHA O=JO QJ PAH BKJdAIAJP. 

 
"fO HKNO, EH OAIbHA LHQO FQdE?EAQT dA L=NHAN dA u H;IFEDI78?B?JU IJH?9J; v KQ u IJH?9J 

B?78?B?JO v =Q OQFAP dQ LNEJ?ELA AJ ?=QOA2858, HA MQ=HEBE?=PEB u OPNE?P v NAFKECJ=JP H’EdeA dA dQNAPe 

=PP=?DeA à ?A NeCEIA MQE R= =QPKI=PEMQAIAJP AJPN=iJAN H= O=J?PEKJ dQ OLKNPEB ?KQL=bHA d’QJA 

REKH=PEKJ dA H= NeCHAIAJP=PEKJ =JPEdKL=CA2859. 

B - U4 6804c06, :,x:u,2 dBc5uv,8: ,: v(20dB 6(8 2( 1u80968ud,4c, 
 
506. *’=NPE?HA 2.1.1 dQ !+A MQE BKJdA HA LNEJ?ELA dA u NAOLKJO=bEHEPe OPNE?PA v dEOLKOA =EJOE 

MQ’u 9E:B ?D9EC8; R 9h7GK; IFEHJ?f :; f7?H; ;D IEHJ; GKk7K9KD; IK8IJ7D9; ?DJ;H:?J; D; FUDVJH; 

:7DI IED EHg7D?IC;. %;I IFEHJ?fI IEDJ H;IFEDI78B;I :; JEKJ; IK8IJ7D9; ?DJ;H:?J; EK :; I;I 

CUJ78EB?J;I EK C7HGK;KHI :EDJ B7 FHUI;D9; ;IJ :U9;BU; :7DI B;KHI U9h7DJ?BBEDI )7H 9EDIUGK;DJ, 

?B Dk;IJ F7I DU9;II7?H; :; f7?H; B7 FH;KL; :; Bk?DJ;DJ?ED, :; B7 f7KJ;, :; B7 DUgB?g;D9; EK :; 

BkKI7g; 9EDI9?;DJ :; B7 F7HJ :K IFEHJ?f FEKH UJ78B?H KD; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; ;D L;HJK 

v dA ?AO dEOLKOEPEKJO2860.  

 
1KQIEO L=N HA L=OOe à ?KJPNKRANOAO2861, HA LNEJ?ELA AJ MQAOPEKJ BQP PNfO PmP R=HEde L=N HA 

2NEbQJ=H BedeN=H OQEOOA2862 dKJP H’=J=HUOA ABBA?PQeA =Q NAC=Nd dQ dNKEP OQEOOA NAdQP H’=LLNKb=PEKJ 

                                                
2857 Cf. JKP=IIAJP : (.-!. *A.-3 *#, u *AO dNKEPO dA H'DKIIA AP H= HQPPA ?KJPNA HA dKL=CA : HA ?=O BN=Jd=EO v, 
%)A, 5 I=NO 1997, L. 10 ; (.-.. +A0%3É,A3", u 1LKNP AP !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H’DKIIA : HAO 
C=N=JPEAO OQbOP=JPEAHHAO v, R;L. jKH. U9E. IFEHJ, 2003, Jq 66, L. 9. 
2858 Cf. (. *- , u "KL=CA, NAOLKJO=bEHEPe KbFA?PERA (IJH?9J B?78?B?JO) AP dA MQAHMQAO =QPNAO MQAOPEKJO v, R,J, 1999, 
Jq 12, L. 270 ; A. 5'1#, u "A H= HeC=HEPe dAO NfCHAO =JPEdKL=CA AP dQ OUOPfIA dA H= NAOLKJO=bEHEPe OPNE?PA v, R;L. 
jKH. U9E. IFEHJ, 1997, Jq 42, L. 5. 
2859 'H J’AOP bEAJ OoN L=O B=EP NeBeNAJ?A à ?AO PANIAO =Q OAJO ?H=OOEMQA =JCHK-O=TKJ dA NAOLKJO=bEHEPe O=JO B=QPA, 
O=JO MQKE PKQPA EJPANLNeP=PEKJ J’=QN=EP =Q?QJ OAJO. 
2860 Cf. !+A (2015), =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO 
QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v, LP. 1. 
2861 !B. =Q OQFAP dAO dERANCAJ?AO KQ ?KJPN=dE?PEKJO NAH=PERAO à u 9;HJ7?DI UBUC;DJI :K HUg?C; :; H;IFEDI78?B?JU 
E8j;9J?L; :;I 7JhBVJ;I FEKH :EF7g; v : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, KL. ?EP., 
L. 283. - 4. eC=HAIAJP OQN u 9H:k7FFB?97J?ED 9L=N HA 2A1: :; B7 H;IFEDI78?B?JU E8j;9J?L; 7K 9B7II;C;DJ :;I 
9ECFUJ?J?ED v AP H’eRKHQPEKJ dA O= FQNEOLNQdAJ?A : !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, KL. ?EP, LL. 178-
180. z 4. AJ?KNA OQN HA LNKbHfIA LHQO CeJeN=H dA H= ?KDeNAJ?A dA H= FQNEOLNQdAJ?A dQ 2A1 (JKP=IIAJP I=EO L=O 
QJEMQAIAJP AJ I=PEfNA dA dKL=CA) : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, KL. ?EP., JJq 1260-
1269. 
2862 !B. 2NEb. Bed., 1fNA ?KQN ?ER., 15 I=NO 1993, %QJdAH ?/ $#', KL. ?EP. z 4. AJ?KNA, PKQFKQNO =R=JP H’=dKLPEKJ dQ 
LNAIEAN !+A : !A1, =BB. 2000/A/310, *. ?/ '-!, OAJPAJ?A dQ 22 K?PKbNA 2002, LQbH. 'JPANJAP ; 0A?. 2A1 ''', L. 
127, .=N. 20. 
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d’eIEJAJPO FQNEOPAO ?KJOQHPeO OQN ?A LKEJP2863. 

 
507. !APPA O=J?PEKJ dQ NeOQHP=P OLKNPEB2864 u GK? 7 9ECC; fED:;C;DJ B; 8KJ :; FHUI;HL;H BkUg7B?JU 

:; 9h7D9;I ;DJH; 9ECFUJ?J;KHI ;J GK? I; jKIJ?f?; F7H B7 :?ff?9KBJU :; C;IKH;H :7DI 9h7GK; 97I 

Bk;ff;J ;N79J :kKD FHE:K?J ?DJ;H:?J IKH B7 F;HfEHC7D9; :; Bk7JhBVJ; v2865 AOP dAOPEJeA u R HUJ78B?H 

BkUGK?JU IFEHJ?L; v2866.  

 
3J PAH LNEJ?ELA AJ?KNA =LLAHe u FH?D9?F; :; I?D9UH?JU :;I 9ECFUJ?J?EDI v2867 KQ dA u f7?H 

FB7O v2868 OA FQOPEBEA =EOeIAJP L=N HA B=EP MQ’EH u I;H7?J ;D ;ff;J 9hEGK7DJ :; f7?H; f?gKH;H :7DI KD 

9B7II;C;DJ KD 7JhBVJ; GK? Dk7 F7I 9EKHK 7L;9 B;I CWC;I CEO;DI GK; I;I 7:L;HI7?H;I, GK;BB;I 

GKk;D IE?;DJ B;I H7?IEDI v2869.   

 
508. 'H B=EP deOKNI=EO H’KbFAP d’QJA =LLHE?=PEKJ u f;HC; ;J HUgKB?VH; v L=N HA 2A12870 dfO HKNO 

MQA, ?KIIA HA OQbKdKN=EP HA .NKBAOOAQN *A227, u Bk7FFB?97J?ED KD7D?C; :K CE:; CED:?7B 

7DJ?:EF7g; 7K I;?D :K &EKL;C;DJ EBOCF?GK; v =QN= AQ u LKQN ABBAP dA PN=J?DAN (w) 9HAO: 

7FFHU9?7J?EDI :?L;Hg;DJ;I v MQE =R=EAJP LQ J=iPNA AJ OKJ OAEJ2871. 

  
*= FQOPEBE?=PEKJ =R=J?eA, LKQN ?NEPEMQ=bHA MQ’AHHA OKEP, AOP AILNAEJPA dA bKJ OAJO. u ED 

;ff;J, I?, FEKH 9h7GK; 97I, B;I fU:UH7J?EDI IFEHJ?L;I :;L7?;DJ FHEKL;H B; 97H79JVH; ?DJ;DJ?EDD;B 

:; B'79J; (LEBEDJU :; I; :EF;H FEKH 7CUB?EH;H I;I F;HfEHC7D9;I) FEKH FEKLE?H B'UH?g;H ;D 

?DfH79J?ED, B7 BKJJ; 9EDJH; B; :EF7g; :;L?;D:H7?J FH7J?GK;C;DJ ?CFEII?8B; v2872.  

 

                                                
2863 Cf. !. 0-3'**#0, u AREO dA dNKEP OQN H= ?KJBKNIEPe dA H’=NPE?HA 10.2 dQ !KdA IKJdE=H =JPEdKL=CA =RA? HAO 
LNEJ?ELAO BKJd=IAJP=QT dQ dNKEP J=PEKJ=H OQEOOA v, EF.9?J., LL. 12-14 ; KQ %. )A3$+A,,-)-&*#0, A. 
0'%-88', %. +A*',4#0,', u AREO dA dNKEP OQN H= ?KJBKNIEPe dA ?ANP=EJAO dEOLKOEPEKJO dQ LNKFAP dA !KdA 
+KJdE=H AJPEdKL=CA =RA? HAO LNEJ?ELAO dQ dNKEP EJPANJ=PEKJ=H ?KIIQJeIAJP =??ALPeO v, EF.9?J., LL. 27-30. 
2864'H AOP MQAOPEKJ AJ H= I=PEfNA d’QJA O=J?PEKJ OLKNPERA L=NPE?QHEfNA MQ=HEBEeA dA u I7D9J?ED :K HUIKBJ7J IFEHJ?f v 
MQE dKEP gPNA dEOPEJCQeA dA H= O=J?PEKJ dEO?ELHEJ=ENA. - 4. JKP=IIAJP : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH 
B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274 ; KQ .. 8#,-03$$',#,, DHE?J :K IFEHJ, 8pNE?D, ed. 1?DQHPDAOO, 2002, L. 
458. z 4. 2A1, =BB. 2007/-/1381, A. 4=HRANdA ?/ 3!', EF.9?J., .=N. 17.  
2865 2A1, =BB. 2007/-/1381, A. 4=HRANdA ?/ 3!', EF.9?J., .=N. 24. 
2866 .. 8#,-03$$',#,, DHE?J :K IFEHJ, EF.9?J., L. 459. - Cf. eC=HAIAJP : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B 
;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1286. z 4. 2A1 (- 1UdJAU, =BB. 00/004, !-! AP (. )EbQJdA ?/ A' A, OAJPAJ?A dQ 
18 OALPAIbNA 2000, LQbH 'JPANJAP ; 0A?. 2A1, '', L. 617 ; JD", 2001, L. 256, KbO. #. *-/3', ; 0A?. 17"., L. 41. 
2867 4. eC=HAIAJP A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1287. 
2868 "8?:. 
2869 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 150. - Cf. eC=HAIAJP : 2A1 =BB. 2006/A/1063, 2. 0-8'#0 ?/ $#', OAJPAJ?A 
dQ 21 JKRAIbNA 2006, LQbH. 'JPANJAP ; KQ AJ?KNA, 2A1, =BB. 95/141, !D=CJ=Qd ?/ $',A, KL ; ?EP. 
2870 2A1, =BB. 2005/A/958, 0EbANK ?/ 3#$A, OAJPAJ?A dQ 29 FQEJ 2006, LQbH. 'JPANJAP, .=N. 16 AP HAO NeBeNAJ?AO 
?EPeAO. - 4. eC=HAIAJP : !A1, =BB. 2000/A/310, *. ?/ '-!, EF.9?J., .=N. 19. 
2871 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 283-284. 
2872 2A1, =BB. 95/141, !D=CJ=Qd ?/ $',A, EF.9?J., .=N. 13.  
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509. 3JA PAHHA LKOEPEKJ eP=EP d’=EHHAQNO ?KJBENIeA L=N HA !KdA IKJdE=H =JPEdKL=CA KNECEJAH MQE, 

OA NeBeN=JP ATLNAOOeIAJP à H= OAJPAJ?A /QECHAU2873, BKJd=EP H’=LLHE?=PEKJ dA H= NfCHA dA H= 

NAOLKJO=bEHEPe KbFA?PERA OQN HA B=EP MQ’u (w) ?B ;IJ FHE878B; GK; B;I 97I :k78KI ?DJ;DJ?EDD;BI 

U9h7FF;H7?;DJ R JEKJ; fEHC; :; I7D9J?ED F7H C7DGK; :; FH;KL; :; Bk?DJ;DJ?ED :; f7KJ;. EJ ?B ;IJ 

9;HJ7?D GK; B7 :UCEDIJH7J?ED :; Bk?DJ;DJ?ED ;DJH7YD;H7?J :;I FEKHIK?J;I 9EûJ;KI;I GK? 

F7H7BOI;H7?;DJ B;I fU:UH7J?EDI, DEJ7CC;DJ 9;BB;I GK? EDJ :;I fED:I B?C?JUI, :7DI B;KH 9EC87J 

9EDJH; B; :EF7g; v2874.  

 
1E HAO RANOEKJO OQER=JPAO dQ !KdA J’KJP L=O FQCe Je?AOO=ENA dA I=EJPAJEN ?A ?KNLO dA 

LDN=OA, H= N=EOKJ AJ AOP MQA OAO Ned=?PAQNO KJP LNEO =?PA dA H= CeJeN=HEO=PEKJ d’QJA NfCHA 

OLKNPERA2875 dKJP HA LNEJ?ELA IgIA J’AOP LHQO CQfNA LHQO ?KJPAOPe dAR=JP HAO =NbEPNAO.  

 
510. #J ?KJ?HQOEKJ, EH AOP =QFKQNd’DQE EJdeJE=bHA MQA H= O=J?PEKJ dAO B=EPO dA dKL=CA u D; 

FHUIKFFEI; 7K9KD UBUC;DJ 9EDIJ?JKJ?f IK8j;9J?f v2876, IgIA OE H’ePQdA dQ NeCEIA dA H= LNAQRA 

dAO B=EPO dA dKL=CA BAN= =LL=N=iPNA MQ’QJ =PDHfPA IEO AJ ?=QOA dEOLKOAN= J=PQNAHHAIAJP dA 

?ANP=EJO IKUAJO dA deBAJOA. 

F 2 - L, 8B.03, d, 2( 68,uv, d,9 -(0:9 d, d56(.,  
 
511. #J ?KJOeMQAJ?A dQ u 8;IE?D :kh7HCED?I7J?ED, ;D F7HJ?9KB?;H ;D C7J?VH; :; :EF7g; v, 

dAO NfCHAO LNKLNAO à H= LNAQRA dA REKH=PEKJO dAO NeCHAIAJP=PEKJO =LLHE?=bHAO, EH ?KJREAJP dA 

u I7BK;H Bk;ffEHJ :;I 7KJ;KHI :K CE:; CED:?7B 7DJ?:EF7g; v MQE KJP LQ u :EDD;H KD; 87I; 

HUgB;C;DJ7?H; 9B7?H; 7K HUg?C; :; B7 FH;KL; ;D C7J?VH; :; :EF7g; v2877.  

 

                                                
2873 !A1, =BB. 94/129, 31A 1DKKPEJC & /QECHAU ?/ 3'2, EF.9?J. 
2874 !+A (2003), u !KIIAJP=ENA OQN H'=NPE?HA 2.1.1 v. 
2875 Cf. !+A (2009), u !KIIAJP=ENA OQN H'=NPE?HA 2.1.1 v, eJKJd=JP =RA? OKbNEePe MQA u (w) 9H:; FH?D9?F; :; B7 
H;IFEDI78?B?JU E8j;9J?L; UDED9U :7DI B; CE:; 7 UJU 9EDf?HCU :; f7TED 9EDIJ7DJ; :7DI B;I :U9?I?EDI :K -A, v, O=JO 
MQ’EH OKEP Je?AOO=ENA dA NeEPeNAN dAO FQOPEBE?=PEKJO MQE OAIbHAJP deOKNI=EO LNeOAJPAN QJ ?=N=?PfNA OQLANBeP=PKENA. z
4. AJ?KNA !+A (2015), u !KIIAJP=ENA OQN H'=NPE?HA 2.1.1 v, ?KJPAJ=JP QJA BKNIQHA MQ=OE EdAJPEMQA. 
2876 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 1281-1290. 
2877 "8?:., Jq 1096. z u D7DI KD I;DI B7Hg; v, H= LNAQRA LAQP gPNA deBEJEA ?KIIA H’u UJ78B?II;C;DJ :; B7 HU7B?JU 
:kKD f7?J (w) v (1. %3',!&A0", %. +-,2A%,'#0 (OKQO H= dEN.), 0. %3'**'#,, (. 4',!#,2, %;N?GK; :;I 
J;HC;I jKH?:?GK;I, EF.9?J., L. 412, 4q .NAQRA 4)H. gUD. / DH. 9?L.5) 
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#J ?A dKI=EJA, QJA u LNeOKILPEKJ OEILHA v L=N J=PQNA NeBN=C=bHA2878 u :; L?EB7J?ED :;I 

HVgB;I 7DJ?:EF7g; v2879 eP=JP EJOPEPQeA, EH OAN= HKEOEbHA à H’=PDHfPA IEO AJ ?=QOA L=N H’KNC=JEO=PEKJ 

OLKNPERA (A) dKJP EH deLAJd dA NAJRANOAN H=dEPA LNeOKILPEKJ (B) AJ =LLKNP=JP H= LNAQRA ?KJPN=ENA. 

A - U4, c/(8., d, 2( 68,uv, 8,659(4: 9u8 2’049:0:u:054 9658:0v, (ccu9(:80c,  
 
512. *= u 9h7Hg; :; B7 FH;KL; v dAO B=EPO dA dKL=CA EJ?KIb=JP =QT EJOPEPQPEKJO OLKNPERAO 

?KILePAJPAO NALKOAN= HA LHQO OKQRAJP OQN HAO =J=HUOAO dAO e?D=JPEHHKJO dAO =PDHfPAO (1) 

ABBA?PQeAO L=N HAO H=bKN=PKENAO =JPEdKL=CA MQE KJP H= NAOLKJO=bEHEPe dA HAO eP=bHEN OAHKJ HA u :;gHU 

:; FH;KL; v2880 NAMQEO (2) L=N HA !+A. 

1 - L( 68,uv, d,9 -(0:9 d, d56(., 6(8 2’(4(2y9,  
 

513. 3JA PAHHA LNAQRA2881, dKJP HAO ?KJPKQNO BQNAJP LNe=H=bHAIAJP dNAOOeO L=N HA 2A12882, R= 

?KJ?ANJAN H’QJEMQA ?D=NCA LAO=JP OQN HAO EJOPEPQPEKJO OLKNPERAO dKJP deLAJd H’=PDHfPA IEO AJ 

                                                
2878 *= LNeOKILPEKJ ?KJOPEPQA QJ u 9I:E:; :; H7?IEDD;C;DJ jKH?:?GK; ;D L;HJK :KGK;B :; BkUJ78B?II;C;DJ :kKD 
f7?J ED ?D:K?J KD 7KJH; f7?J GK? Dk;IJ F7I FHEKLU (w). %7 FHUIECFJ?ED ;IJ :?J; BUg7B;, 9k;IJ-R-:?H; ?DIJ7KHU; :; 
C7D?VH; gUDUH7B;, BEHIGK; B; BUg?IB7J;KH J?H; BK?-CWC; :kKD f7?J UJ78B? KD 7KJH; f7?J :EDJ B7 FH;KL; Dk;IJ F7I 
H7FFEHJU;. %7 FHUIECFJ?ED BUg7B; ;IJ I?CFB; BEHIGKk;BB; F;KJ WJH; 9EC87JJK; F7H B7 FH;KL; :K 9EDJH7?H;. %EHIGK; 
B7 FHUIECFJ?ED D; F;KJ WJH; H;DL;HIU;, ;BB; ;IJ :?J; ?HHUfH7g78B; EK 78IEBK; v (1. %3',!&A0", %. 
+-,2A%,'#0 (1KQO H= dEN.), 0. %3'**'#,, (. 4',!#,2, %;N?GK; :;I J;HC;I jKH?:?GK;I, EF.9?J., L. 509, 4q 
.NeOKILPEKJ 4DH. 9?L?B5). 
2879 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L.150. 
2880 !+A (2015), =NP. 3 u .NAQRA dQ dKL=CA v, LP.1 u !D=NCA dA H= LNAQRA AP dACNe dA LNAQRA v. - u %7 9h7Hg; :; 
B7 FH;KL; (EDKI FHE87D:?) EK ;D9EH; B; f7H:;7K, H;FEI9=JP: IKH B7 F7HJ?; GK? I; FHUL7KJ 9d’QJ B=EP à eP=bHEN:. A?DI?, 
B7 9h7Hg; :; B7 FH;KL; ;IJ BkE8B?g7J?ED GK? ;IJ f7?J; R BkKD; :;I F7HJ?;I 7K B?J?g; :; FHEKL;H 9; GK; 9;BB;-9? 7L7D9;, 
IE?J B;I f7?JI DU9;II7?H;I 7K IK99VI :; I7 FHUJ;DJ?ED (w) v (#. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA 
d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., L. 15). 
2881 1E u 9H:;I HUgB;C;DJ7J?EDI 7FFB?978B;I 9AJ I=PEfNA dA dKL=CA:, D; :Uf?D?II;DJ F7I B; J;HC; i9h7Hg; :; B7 
FH;KL;j (w), 9d:7DI IED ;DI;C8B;, B7 :E9JH?D; 9EDI?:VH; GK;, :7DI B;I 7ff7?H;I ?DJ;HD7J?ED7B;I, B7 9h7Hg; :; B7 
FH;KL; ;IJ HUg?; F7H B7 B;N 97KI7;, IE?J F7H B7 BE? 7FFB?978B; 7K fED: :K B?J?g; ;J DED F7H B7 BE? 7FFB?978B; R B7 
FHE9U:KH;. 1;BED B; :HE?J IK?II;, (w) 9?AHHA-?E: ;IJ HUgB;C;DJU; F7H BkAHJ. 8 :K CE:; C?L?B (CC), GK?, ;D IJ?FKB7DJ 
GK;BB; F7HJ?; ;D 7 B7 9h7Hg;, :UJ;HC?D; B;I 9EDIUGK;D9;I :; Bk78I;D9; :; FH;KL; v (#. dA *= 0-!&#$-3!A3*", 
u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., L. 20). *’=NPE?HA LNe?EPe 
u :?IFEI; GK; iCh7GK; F7HJ?; :E?J, I? B7 BE? D; FH;I9H?J B; 9EDJH7?H;, FHEKL;H B;I f7?JI GKk;BB; 7BBVgK; FEKH ;D 
:U:K?H; IED :HE?Jj. "B ;D HUIKBJ; GKkR 9EDJH7H?E, B; 97I :;LH7 WJH; :U9?:U 9EDJH; B7 F7HJ?; GK? Dk7 FK :U9h7Hg;H IED 
f7H:;7K :; FH;KL;. A?DI?, B7 jKH?IFHK:;D9; :K -A, FHU9?I; GKkKD; I?CFB; 7BBUg7J?ED DED UJ7OU; F7H KD; FH;KL; 
Dk;IJ F7I IKff?I7DJ; FEKH I7J?If7?H; BkE8B?g7J?ED B?U; 7K f7H:;7K :; B7 FH;KL;. -EKjEKHI I;BED B; :HE?J IK?II;, FEKH 
WJH; L7B?:;, B7 9EDJ;IJ7J?ED :kKD f7?J :E?J WJH; IFU9?f?GK;. ED :k7KJH;I J;HC;I, B7 9EDJ;IJ7J?ED :E?J WJH; :?H?gU; ;J 
7JJH?8KU; R KD f7?J ?D:?L?:K;B F7H B7 F7HJ?; GK? IKFFEHJ; B; f7H:;7K :; B7 FH;KL; v ("8?:.).  
2882 Cf. 2A1, =BB. 2002/A/408, 3!' ?/ $!' & +. .=JP=JE, OAJPAJ?A dQ 12 I=NO 2003, JKJ LQbHEeA ; 2A1, =BB. 
2001/A/343, 3!' ?/  . &=IbQNCAN, OAJPAJ?A dQ 28 F=JREAN 2002, 0A?. 2A1, ''', L. 226 ; 2A1, =BB. 2001/A/345, 0. 
+AEAN ?/ 1SEOO ?U?HEJC, OAJPAJ?A dQ 28 F=JREAN 2001, 0A?. 2A1, ''', L. 238 ; KQ !A1, =BB. 2000/A/281, ,. &=C= ?/ 
$'+, OAJPAJ?A dQ 22 de?AIbNA 2000, LQbH. 'JPANJAP, 0A?. 2A1, '', L. 417, .=N 13.  
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?=QOA dA LNKQRAN u Bk;N?IJ;D9; :kKD; ?DfH79J?ED v dA dKL=CA2883. *= MQAOPEKJ dA OKJ eRAJPQAHHA 

u ?QHL=bEHEPe v JA OA PNKQRA L=O AJ?KNA LKOeA à ?A OP=dA2884. 

 
*= LNeOKILPEKJ EJOPEPQeA AJ H= I=PEfNA AP OQN H=MQAHHA HAO BedeN=PEKJO OLKNPERAO RKJP 

LKQRKEN O’=LLQUAN =BEJ d’=LLKNPAN H= LNAQRA dA H= ?KJOPEPQPEKJ d’QJA EJBN=?PEKJ dA dKL=CA 

?KJ?ANJA AJ LN=PEMQA HAO u B78EH7JE?H;I 799HU:?JUI (w) 9KQ: 7FFHEKLUI F7H BkA&A v2885 KQ LHQO 

LNe?EOeIAJP HAQNO u 7D7BOI;9O: v AP u FHE9U:KH;9O: 2886. 

 
514. #J ABBAP, H= LNAQRA dAO B=EPO dA dKL=CA KQ H’eP=bHEOOAIAJP dA HAQN ATEOPAJ?A2887 OAN= 

CeJeN=HAIAJP eP=bHEA L=N HA bE=EO u :; :EDDU;I 7D7BOJ?GK;I f?78B;I J?HU;I :kKD U9h7DJ?BBED A EK 

B v KQ d’QJ =PDHfPA2888. 

 
!’AOP =EJOE MQA u 9H:;I B78EH7JE?H;I 799HU:?JUI (w) 9KQ: 7FFHEKLUI F7H BkA&A IEDJ 

FHUIKCUI 7LE?H ;ff;9JKU Bk7D7BOI; :;I U9h7DJ?BBEDI ;J H;IF;9JU B;I FHE9U:KH;I :; B7 9h7YD; :; 

IU9KH?JU 9EDfEHCUC;DJ 7K ,J7D:7H: ?DJ;HD7J?ED7B FEKH B;I B78EH7JE?H;I v2889.  

 
515. 1QN H= BKE dA ?AO =J=HUOAO, EH O’=CEN= LKQN H’KNC=JEO=PEKJ OLKNPERA d’eP=bHEN u B7 L?EB7J?ED 

:;I HVgB;I 7DJ?:EF7g; R B7 I7J?If79J?ED :; Bk?DIJ7D9; :k7K:?J?ED, GK? 7FFHU9?;H7 B7 gH7L?JU :; 

Bk7BBUg7J?ED (w), B; :;gHU :; FH;KL; 9NAMQEO eP=JP: :7DI JEKI B;I 97I (w) FBKI ?CFEHJ7DJ GKkKD; 

I?CFB; FHUFED:UH7D9; :;I FHE878?B?JUI v2890.  

2 - L, d,.8B d, 68,uv, 8,7u09 d,9 2()58(:508,9 (4:0d56(.,  
 
516. *A dACNe dA LNAQRA ATECe dAO H=bKN=PKENAO =JPEdKL=CA ?KJOEOPA AJ QJ eMQEHEbNA dAO 

NAOLKJO=bEHEPeO, O=JO PKQPABKEO u GK'KD; FH;KL; 7K-:;BR :K :EKJ; H7?IEDD78B; v OKEP 

Je?AOO=ENA2891. 

                                                
2883 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1096. 
2884 +gIA OE H= ?D=NCA dA H= LNAQRA NALKOAN= AJ?KNA d=JO ?A dANJEAN ?=O OQN H’KNC=JEO=PEKJ =JPEdKL=CA, HAO 
LNeOKILPEKJO AP LKOOEbEHEPeO dA NAJRANOAIAJP dA ?AO dANJEfNAO EJOPEPQeAO L=N HAO PATPAO JA OKJP L=O OEIEH=ENAO. 
2885 !+A (2015), =NP. 3 u +ePDKdAO d’eP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2.2, =H. 1. - ,KQO 
NAI=NMQANKJO OEILHAIAJP MQA H= IAJPEKJ dAO u B78EH7JE?H;I 9OEILHAIAJP: 7FFHEKLUI F7H BkA&A v ?EPeO =QT ?mPeO 
dAO u B78EH7JE?H;I 799HU:?JUI v ?KJOPEPQA QJA JKQRA=QPe EJOPEPQeA L=N HA !+A 2015 (Cf. =QL=N=R=JP : !+A (2009), 
=NP. 3 u ÉP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2.1, =H. 1). 
2886 "8?:. 
2887 'H AOP E?E MQAOPEKJ dA H’QJ dAO IKUAJO dA LNAQRA dAO B=EPO dA dKL=CA LNeRQO L=N HA !+A. 
2888 !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 3.2 v. 
2889 !+A (2015), =NP. 3 u +ePDKdAO d’eP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2.2, =H. 1 ("EOLKOEPEKJO 
dAIAQNeAO EJ?D=JCeAO OQN ?A LKEJP L=N N=LLKNP =Q !+A 2009, DKNO IAJPEKJ dAO u B78EH7JE?H;I 7FFHEKLUI v). 
2890 !+A (2015), =NP. 3 u .NAQRA dQ dKL=CA v, LP. 1 u !D=NCA dA H= LNAQRA AP dACNe dA LNAQRA v. 
2891 "8?:. - #J H’K??QNNAJ?A, u B; IJ7D:7H: 7FFB?978B; v AJ?KNA MQ=HEBEe dA u i87B7D9; :;I FHE878?B?JUIj (w) 
I?gD?f?; GK; Bk7JhBVJ; :E?J UJ78B?H GK; B7 HU7B?I7J?ED :; B7 9?H9EDIJ7D9; ;N9;FJ?EDD;BB; (IKI9;FJ?8B; :; BK? F;HC;JJH; 
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.KQN debQPAN, u 9E:B ;N?IJ; KD FH?D9?F; :; B'7KJEDEC?; :;I FH;KL;I :7DI B'EH:H; jKH?:?GK; 

IFEHJ?f (w) 9H:;I 7H8?JH;I :K -A, (-A,, 8 C7HI 2012 : JD" 2013, 9hHED. 2, F. 299, DEJ; E. 

%EGK?D) 7:C;JJ9=JP: GK; B7 B;N IFEHJ?L7 9EDJ?;DJ KD :HE?J :;I FH;KL;I 7KJEDEC; :; 9;BK? FHULK 

F7H B; :HE?J :;I QJ7JI v2892. 

 
517. #P HA dACNe dA LNAQRA ATECe dAO KNC=JEOIAO OLKNPEBO AJ I=PEfNA dA dKL=CA L=NPE?ELA dA 

?APPA OLe?EBE?EPe. 'H OA OEPQA AJPNA ?AHQE ATECe AJ I=PEfNA ?EREHA AP ?AHQE NAMQEO d=JO HA dKI=EJA 

LeJ=H2893. 

 
.NK?DA dA ?AHQE MQE = ?KQNO AJ I=PEfNA u :?I9?FB?D7?H; v2894 KQ u FHEf;II?EDD;BB; v2895 

d=JO H= LHQL=NP dAO L=UO, u B; :;gHU :; FH;KL; h78?JK;BB;C;DJ 7FFB?978B; ;IJ B7 I7J?If79J?ED :; 

Bk?DIJ7D9; :k7K:?J?ED v2896, KQ u 9ECfEHJ78B; I7J?If79J?ED v2897, NfCHA u KD?fEHC; v EOOQA d’QJA 

FQNEOLNQdAJ?A =J?EAJJA AP ?KJOP=JPA dQ 2A12898 =R=JP d’gPNA NALNEOA L=N HA !+A2899. 

 
518. #JOQEPA, OE HA dACNe dA LNAQRA NAMQEO dA H’KNC=JEO=PEKJ OLKNPERA OKQD=EP=JP deIKJPNAN 

H’ATEOPAJ?A d’QJ ?=O dA dKL=CA OAN= PKQFKQNO EdAJPEMQA, OKEP H= u 9ECfEHJ78B; I7J?If79J?ED v dA 

                                                
:kU9h7FF;H R KD; I7D9J?ED) ;IJ FBKI FHE878B; GK; I7 DED-HU7B?I7J?ED (-. 7H8. IFEHJ, 23 C7? 2007, D° 2006/A/1159, 
"AAF 9/ R. EI-,77:? ;J 7B., FK8B. ?DJ;HD;J, IFU9. F. 20, a 74) EK iFBKI FHE878B; GK; JEKJ; 7KJH; ;NFB?97J?ED FEII?8B; 
:K 9EDJH[B; FEI?J?fj j (9f. F7H ;N;CFB; -. 7H8. IFEHJ, 11 I;FJ. 2008, D°I 2007/A/1370 ;J 2007/A/1376, R. %K97I 
DE:[, F"FA, A&A ;J 7B., FK8B. ?DJ;HD;J, a 127 ; -. 7H8. IFEHJ, 2 E9J. 2008, D° 2008/A/1515, A&A 9/ ,. D7K8D;O ;J 
7B., FK8B. ?DJ;HD;J, a 116) v (+. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO 
I=PeNEAHO) v, EF.9?J., Jq 650-265). - 4. AJ?KNA : #. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO 
?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., LL. 20 O., O’=CEOO=JP dA ?APPA u 9d:Uf?D?J?ED :K :;gHU :; FH;KL; 
F7H B7 jKH?IFHK:;D9; :K -A, v ("8?:., L. 20). 
2892 #. *-/3',, KbO. OKQO 2A1, =BB. 2014/A/3475, !. 4=J 1JE?G ?/ $'(, OAJPAJ?A dQ 4 FQEHHAP 2014, LQbH. 'JPANJAP, 
JD", Jq 1, (=JREAN 2015, ?DNKJ. 3. 
2893 #J ABBAP, u 9H:; :;gHU :; FH;KL; H;GK?I Dk;IJ F7I ?:;DJ?GK; :7DI JEKI B;I :EC7?D;I :K :HE?J. D7DI B;I 7ff7?H;I 
9?L?B;I, B; :;gHU :; FH;KL; R 7JJ;?D:H; FEKH E8J;D?H B; HUIKBJ7J IEKh7?JU ;IJ B7 FHUFED:UH7D9;. C;BB;-9? ;IJ 7JJ;?DJ; 
BEHIGK; 9;BK? EK 9;BB; GK? 7L7D9; KD f7?J ;IJ F7HL;DK R 9EDL7?D9H; B; jKg; GK; Bk;N?IJ;D9; :kKD f7?J ;IJ FBKI FHE878B; 
GK; IED ?D;N?IJ;D9;. D7DI B;I 7ff7?H;I FUD7B;I, B7 BE? ;N?g; KD; FH;KL; FBKI 9EDL7?D97DJ;. AKJH;C;DJ :?J, B; :;gHU 
:; FH;KL; H;GK?I ;IJ FBKI UB;LU. "B Ik7g?J :; B7 FH;KL; 7K-:;BR :K :EKJ; H7?IEDD78B; v (#. dA *= 
0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., LL. 15-
16). 
2894 "8?:. 
2895 !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 3.2 v. 
2896 #. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, 
EF.9?J., LL. 16 AP 18. 
2897 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 1094 AP 1096. 
2898 "8?:., Jq 1094, ?EP=JP H= OAJPAJ?A .=JP=JE (2A1, =BB. 2002/A/408, 3!' ?/ $!' & +. .=JP=JE, EF.9?J., .=N. 167-
168, HAO =NbEPNAO LNe?EO=JP MQA : u 9A:D Bk78I;D9; :; HVgB;I ;NFH;II;I :7DI B7 HUgB;C;DJ7J?ED 7FFB?978B;, B7 
jKH?IFHK:;D9; :K -A, D; Ik;IJ JEKJ;fE?I F7I 9EDJ;DJU; :kKD; I?CFB; i87B7D9; Ef FHE878?B?JOj 9EDfEHCUC;DJ 7K 
IJ7D:7H: DEHC7B;C;DJ H;GK?I ;D C7J?VH; :k7H8?JH7g; FH?LU (w). AK 9EKHI :;I 7DDU;I, B;I FEHC7J?EDI 7H8?JH7B;I 
:K -A, EDJ ;D ;ff;J ;N?gU GK; i4Jh;5 ?DgH;:?;DJI CKIJ 8; ;IJ78B?Ih;: JE Jh; 9ECfEHJ78B; I7J?If79J?ED Ef Jh; 9EKHJ 
h7L?Dg ?D C?D: Jh; I;H?EKID;II Ef Jh; 7BB;g7J?EDj (w) v). 
2899 !’AOP L=N ?KJOeMQAJP =EJOE MQ’EH O’=CEN= d’EJPANLNePAN HAO dEOLKOEPEKJO dA H’=NPE?HA 3.1 dQ !+A (!+A (2015), 
=NP. 3 u .NAQRA dQ dKL=CA v, LP. 1 u !D=NCA dA H= LNAQRA AP dACNe dA LNAQRA v). 
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H= BKNI=PEKJ, AJ ?ANP=EJAO DULKPDfOAO, ?AHHA-?E JA beJeBE?EAN= L=O dA LNeOKILPEKJO EJOPEPQeAO AJ 

O= B=RAQN.  

 
 !’AOP =EJOE MQ’=QT PANIAO dAO dEOLKOEPEKJO dA H’=NPE?HA 3.2 dQ !KdA +KJdE=H AJPEdKL=CA, 

u 9H:;I f7?JI B?UI 7KN L?EB7J?EDI :;I HVgB;I 7DJ?:EF7g; F;KL;DJ WJH; UJ78B?I F7H JEKJ CEO;D f?78B;, 

O 9ECFH?I :;I 7L;KN (w) v2900. 

 
519. 1’EH AOP EJdeJE=bHA MQA HA LHQO OKQRAJP HAO OLKNPEBO ?KJPNARAJ=JP à H= HeCEOH=PEKJ =JPEdKL=CA 

OANKJP ?KJBKJdQO OQN H= b=OA dA LNAQRAO =J=HUPEMQAO dENA?PAO, EHO LKQNNKJP AJ?KNA H’gPNA AJ 

?KJOeMQAJ?A d’QJA LNAQRA N=LLKNPeA L=N u JEKJ CEO;D f?78B; v2901. 'H AOP E?E MQAOPEKJ dA LNAQRAO 

=J=HUPEMQAO EJdENA?PAO KQ JKJ-=J=HUPEMQAO. 

 
*= LNAIEfNA DULKPDfOA ?KJ?ANJA HAO ?=O dA dKL=CA de?AHeO à H= OQEPA dA H’=J=HUOA dQ 

L=OOALKNP bEKHKCEMQA dAO =PDHfPAO L=N HAO KNC=JEOIAO OLKNPEBO =QTMQAHO EHO OKJP =BBEHEeO, dKJP 

H’QJA dAO AOLf?AO HAO LHQO AIbHeI=PEMQAO AOP NAH=PeA. 

 
520. "=JO H’=BB=ENA !=Q??DEKHE2902, u 9O:K?J; R B';N7C;D :; DEC8H;KN U9h7DJ?BBEDI I7DgK?DI 

:9A: 9?A: 9EKH;KH 9?U?HEOPA: ?J7B?;D ;D 2008 ;J 2009 F7H B'.C", B7 fEHC7J?ED :'7H8?JH;I :K -A,, 

9EDIJ?JKU; :7DI 9;JJ; 7ff7?H;, 7 ;N7C?DU B;I 7HgKC;DJI :;I F7HJ?;I, DEJ7CC;DJ 9;KN H;B7J?fI R 

B7 f?78?B?JU ;J R B'?DJ;HFHUJ7J?ED :;I HUIKBJ7JI :;I 7D7BOI;I. ,;BED ;BB;, B'7FFB?97J?ED :K 

FHEgH7CC; :K iF7II;FEHJ 8?EBEg?GK;j :; B'.C" FEKL7?J WJH; 9EDI?:UHU; 9ECC; KD CEO;D 

f?78B; FEKH B; :UF?IJ7g; ?D:?H;9J :'79J;I :; :EF7g;. %'7KJEH?JU 7DJ?:EF7g; :K CEC?JU EBOCF?GK; 

?J7B?;D UJ7?J 7?DI? F7HL;DK; R FHEKL;H B; H;9EKHI R :;I CUJhE:;I :; :EF7g; ?DJ;H:?J;I. %; -A, 

7, F7H 9EDIUGK;DJ, 9EDf?HCU B7 :U9?I?ED FHULEO7DJ B7 IKIF;DI?ED :K 9O9B?IJ; FEKH KD; :KHU; :; 

:;KN 92: 7DI v2903. 

                                                
2900 !+A (2015), =NP. 3 u +ePDKdAO d’eP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2. 
2901 "8?:. 
2902 Cf. 2A1, =BB. 2010/A/2178, .. !=Q??DEKHE ?/ !-,' AP 3!', EF.9?J. 
2903 "E?P. LANI. "N. OLKNP, u 2NEbQJ=H =NbEPN=H dQ OLKNP v, Jq 62. - #J KQPNA, d=JO ?APPA =BB=ENA, H= BKNI=PEKJ d'=NbEPNAO 
dQ 2A1 O’eP=EP LNKJKJ?eA AJ LNAIEAN OQN H’=LLHE?=PEKJ dQ LNEJ?ELA dA JKJ-NePNK=?PEREPe, H’=PDHfPA IEO AJ ?=QOA =U=JP 
?KJPAOPe AJ H’AOLf?A H’=LLHE?=PEKJ dA H’A . 9L=OOALKNP bEKHKCEMQA: =Q IKPEB MQA u B;I L?EB7J?EDI 7BBUgKU;I 7KH7?;DJ 
;K B?;K 7L7DJ Bk?DJHE:K9J?ED :; BkAB), 9; GK? ;D ;CFW9h;H7?J Bk7FFB?97J?ED HUJHE79J?L; v (2A1, =BB. 2010/A/2178, 
.. !=Q??DEKHE ?/ !-,' AP 3!', EF.9?J., .=N. 32). 2KQPABKEO, ?KJBKNIeIAJP à O= FQNEOLNQdAJ?A (Cf. !A1, =BB. 
2009/A/1912-1913, !. .A?DOPAEJ ?/ '13, OAJPAJ?A dQ 25 JKRAIbNA 2009, LQbH. 'JPANJAP,  QHH. 2A1, Jq 1/2011, L. 
133., HA 2A1 = LQ ?KJOEdeNAN MQA u BkAB) Dk79R=EP: F7I ?DJHE:K?J :; DEKL;BB; ?DJ;H:?9J?ED, C7?I H;FHUI;DJ9=EP: 
I;KB;C;DJ KD; DEKL;BB; CUJhE:; :; :UF?IJ7g; :K :EF7g; I7DgK?D, :UjR ?DJ;H:?J F7H :k7KJH;I DEHC;I v (2A1, =BB. 
2010/A/2178, .. !=Q??DEKHE ?/ !-,' AP 3!', EF.9?J., .=N. 33), HA NA?KQNO à dA PAHHAO IePDKdAO JA ?KJOPEPQ=JP u F7I 
KD 97I :k7FFB?97J?ED HUJHE79J?L; :; DEHC;I, :VI BEHI GK; B;I DEHC;I I7D9J?EDD7DJ KD; 9ED:K?J; 9ECC; 79J; :; 
:EF7g; UJ7?;DJ ;D L?gK;KH 7L7DJ B7 HU7B?I7J?ED :; 9;JJ; 9ED:K?J; v ("8?:., .=N 34). *A NA?KQNO =Q L=OOALKNP 
bEKHKCEMQA AJ I=PEfNA =JPEdKL=CA JA O=QN=EP dKJ? ?KJOPEPQAN u KD; 7FFB?97J?ED HUJHE79J?L; :kKD; HVgB; C7JUH?;BB; v, 
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*=dEPA de?EOEKJ = B=EP H’KbFAP d’QJA ?KJBENI=PEKJ L=N OAO OKEJO LAQ dA PAILO =LNfO2904. 

.KQNP=JP u BEKH:; :; 9EDIUGK;D9;I GK7DJ R B'KJ?B?I7J?ED :K F7II;FEHJ 8?EBEg?GK; R :;I f?DI :; 

I7D9J?EDI, (w), 9AHHA: UJ7?J 9?ALAJd=JP: JHVI 7JJ;D:K; F7H B; CEKL;C;DJ IFEHJ?f v2905. #J ABBAP, 

u B'.C" (w) 9=HH=EP: FEKLE?H 9EDJ?DK;H R I'7FFKO;H fEHJ;C;DJ IKH B; F7II;FEHJ 8?EBEg?GK;, EKJ?B 

GK? FEKL7?J jKIGK'(w) 9à ?APPA eLKMQA: WJH; 9EDJ;IJU IKH B; FB7D jKH?:?GK; v2906. 
 

521. +=EO H= $edeN=PEKJ EJPANJ=PEKJ=HA dA ?U?HEOIA J’eP=EP L=O H= OAQHA ?KJ?ANJeA, dEBBeNAJPO 

KNC=JEOIAO OLKNPEBO EJPANJ=PEKJ=QT QPEHEO=JP à ?APPA eLKMQA QJ PAH OUOPfIA2907.  

 
.=N =EHHAQNO, EH O’=CEOO=EP AJ?KNA d’QJA RE?PKENA LKQN H’A+A MQE =R=EP edE?Pe dAO HECJAO 

dENA?PNE?AO NAH=PERAO =Q L=OOALKNP bEKHKCEMQA dA H’=PDHfPA dfO H’=JJeA 20092908, O=PEOB=?PEKJ dKJP 

AHHA = B=EP H= LQbHE?EPe2909. 

 
522. 1’=CEOO=JP AJOQEPA dAO IKdAO KQ IKUAJO dA LNAQRAO JKJ-=J=HUPEMQAO dAO B=EPO dA 

dKL=CA, EH AOP AJ L=NPE?QHEAN MQAOPEKJ dAO PeIKECJ=CAO AP CeJeN=HAIAJP =RAQT MQE O’AJOQERNKJP, 

?KIIA dAO B=EPO dA dKL=CA dePA?PeO à H= OQEPA d’AJMQgPAO2910. 

 
3JA =BB=ENA =U=JP PN=EP =QT PeIKECJ=CAO MQE KJP LQ gPNA BKQNJEO L=N QJA OLKNPERA NARgP QJ 

EJPeNgP I=FAQN OQN ?A LKEJP2911. x H’K??=OEKJ dA H’=BB=ENA u  =H?K v, dQ JKI dQ H=bKN=PKENA 

=IeNE?=EJ =U=JP BKQNJE dAO OPeNKjdAO dA OUJPDfOA dA PULA u 2&% v EJdePA?P=bHAO FQOMQ’AJ 2003, 

QJA =PDHfPA dA ?APPA IgIA J=PEKJ=HEPe ?KJBKJdQA LKQN =RKEN QPEHEOe ?A PULA dA LNKdQEPO =RKQ= 

O’gPNA dKLeA PKQP AJ de?H=N=JP à H’K??=OEKJ dA OKJ =QdEPEKJ MQA dAQT (2) =QPNAO OLKNPERAO HQE 

=R=EAJP eC=HAIAJP EJdEMQe =RKEN AQ NA?KQNO à ?APPA OQbOP=J?A. 

                                                
dfO HKNO MQ’EH O’=CEP d’QJA OEILHA u HVgB; :; FHE9U:KH; :;IJ?DU; R FHEKL;H KD; L?EB7J?ED v (#. dA *= 
0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP deRAHKLLAIAJPO Ne?AJPO v, 
EF.9?J., L. 152 (!EP=JP OQN ?A LKEJP H= OAJPAJ?A dA H= OAJPAJ?A .A?DOPAEJ)). 
2904 2A1, =BB. 2010/A/2308, $. .AHHEVKPPE ?/ !-,' & 3!', AP 2011/A/2335, 3!' ?/ $. .AHHEVKPPE, $!', !-,', EF.9?J. 
- "’=EHHAQNO, I=NMQA u FHE878B; 9d’:KD; IFU9?f?9?JU :; Bk7H8?JH7g; :K -A, v AP dA OKJ ?=N=?PfNA u ?DIJ?JKJ?EDD;B v 
(+. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., LL. 119-120) MQA ?AO u :;KN 
7ff7?H;I H;B7J?L;I R B7 FH;KL; :K :EF7g; F7H B; F7II;FEHJ 8?EBEg?GK; EDJ UJU IEKC?I;I R :;KN fEHC7J?EDI FHUI?:U;I 
F7H B; CWC; 7H8?JH; ;J EDJ :EDDU B?;K R :;KN I;DJ;D9;I HU:?gU;I :7DI :;I J;HC;I GK7I? ?:;DJ?GK;I v ("8?:., L. 119). 
2905 "E?P. LANI. "N. OLKNP, u 2NEbQJ=H =NbEPN=H dQ OLKNP v, Jq 62. 
2906 "8?:. 
2907 +gIA OE à H’eLKMQA EH eP=EP MQAOPEKJ LHQO LNe?EOeIAJP d’QJA O=J?PEKJ LNKJKJ?eA L=N HA 2A1 OQN HA BKJdAIAJP 
dQ u OQERE HKJCEPQdEJ=H v (MQE J’AOP =QPNA MQA HA . A =?PQAH) dA H’=PDHfPA, QJA L=PEJAQOA NA?KJJQA =R=EP deFà ePe 
O=J?PEKJJeA LKQN dAO B=EPO dA dKL=CA : 9f. !A1, =BB. 2009/A/1912-1913, !. .A?DOPAEJ ?/ '13, EF.9?J. 
2908 Cf. A+A, *ECJAO dENA?PNE?AO KLeN=PEKJJAHHAO LKQN HA .=OOALKNP bEKHKCEMQA dA H’=PDHfPA, 4ANOEKJ 2.1, F=JREAN 
2010, EF.9?J. 
2909 Cf. A+A, u *’A+A O=PEOB=EPA dAO de?EOEKJO dQ 2A1 MQE NA?KJJ=iP H= R=HEdEPe dQ .=OOALKNP bEKHKCEMQA dA 
H’APDHfPA v, EF.9?J. 
2910 ,KQO BANKJO à HAQN OQFAP H= IgIA NAI=NMQA MQA O’=CEOO=JP dAO PeIKECJ=CAO. 
2911 Cf. !A1, =BB. 2004/-/649, 31A"A ?/ %., OAJPAJ?A dQ 13 de?AIbNA 2005, LQbH. 'JPANJAP. 
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523. "=JO ?A ?=dNA, u H:7 fEHC7J?ED 7H8?JH7B; :K -A, I7?I?; :K :EII?;H 7 7?DI? 9EDI?:UHU GK; 

B; {JEKJ CEO;D f?78B;| :; Bk7HJ?9B; 3.2 :K C&A ?D9BK7?J B; JUCE?gD7g; :?gD; :; fE?. %; f7?J GK; 

9; JUCE?gD7g; 7?J UJU jKgU 9HU:?8B; ;J GKk?B Dk7?J F7I UJU 9EDJ;IJU F7H B;I :;KN 92: 7JhBVJ;I L?IUI, 

79U=JP: F;HC?I :; H7FFEHJ;H B7 FH;KL; :K :EF7g; v dA ?AO dANJEANO2912. 

 
#J KQPNA, u B7 fEHC7J?ED 7H8?JH7B; 7 7jEKJU GKk?B DkUJ7?J F7I DU9;II7?H; :; J?H;H :K H;fKI 

:; JUCE?gD;H :; (w) 9?AO: 7JhBVJ;I :;I 9ED9BKI?EDI R B;KH :UJH?C;DJ FK?IGK; B; JUCE?gD7g; :; 

0. B;KH UJ7?J :UjR f7J7B v2913. #P AHHA AJ = u 9ED9BK GKk;D Bk78I;D9; :; HUIKBJ7J :k7D7BOI; 

7DEHC7B, B7 FH;KL; :K :EF7g; 7L7?J UJU H7FFEHJU; F7H KD JUCE?gD7g; 9HU:?8B; ;J DED 

9EDJ;IJU v2914. 

 
524. *’DULKPDfOA dAO AJMQgPAO =JPEdKL=CA MQE JA ?AOOAJP dA OA deRAHKLLAN L=N H= RKHKJPe dAO 

L=NPEAO EJPeNAOOeAO2915 dKEP eC=HAIAJP gPNA IAJPEKJJeA. 1E H’=BB=ENA u ANIOPNKJC v JA O’AOP F=I=EO 

NAPNKQReA dAR=JP HA 2A1, AJ H’=bOAJ?A dA NA?KQNO AJ =LLAH ABBA?PQe L=N HAO OKEJO dA H’=PDHfPA, KQ 

MQA dAO =BB=ENAO LAJd=JPAO LKQNN=EAJP K??=OEKJJAN O= O=EOEJA, HA ?=O u 4=HRANdA v LAQP-gPNA ?EPe, 

dQ JKI dA ?A ?U?HEOPA NA?KJJQ dQ LAHKPKJ EJPANJ=PEKJ=H2916. 

 

                                                
2912 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 151. 
2913 "8?:. 
2914 "8?:. - !KJBKNIeIAJP =QT L=N=CN=LDAO 4 AP 5 dA ?APPA OAJPAJ?A, NedECeO dA H= OKNPA : u 9P:h; )7D;B ?I 
KD7D?CEKIBO Ef Jh; L?;M Jh7J  . ?D f79J 7:C?JJ;: h;H KI; Ef FHEh?8?J;: IK8IJ7D9;I JE 0., 7I :?I9KII;: ?D CEH; :;J7?B 
8;BEM, ED Mh?9h 87I?I 7BED; Jh; )7D;B 97D 7D: :E;I f?D: h;H gK?BJO Ef 7 :EF?Dg Eff;D9;. -h; f79J Jh7J Jh; )7D;B 
:E;I DEJ 9EDI?:;H ?J D;9;II7HO ?D Jh; 9?H9KCIJ7D9;I JE 7D7BOI; 7D: 9ECC;DJ ED Jh; C7II Ef EJh;H ;L?:;D9; 7g7?DIJ 
Jh; AJhB;J;, hEM;L;H, ?I DEJ JE 8; J7A;D 7I 7D ?D:?97J?ED Jh7J ?J 9EDI?:;HI Jh7J IK9h EJh;H ;L?:;D9; 9EKB: DEJ 
:;CEDIJH7J; Jh7J Jh; R;IFED:;DJ ?I gK?BJO Ef :EF?Dg. DEF?Dg Eff;D9;I 97D 8; FHEL;: 8O 7 L7H?;JO Ef C;7DI ; 7D: 
Jh?I ?I DEMh;H; CEH; JHK; Jh7D ?D iDED-7D7BOJ?97B FEI?J?L;j 97I;I IK9h 7I Jh; FH;I;DJ v (!A1, =BB. 2004/-/649, 
31A"A ?/ %., EF.9?J., .=N. 4). u AI C;DJ?ED;:, 0. h7I 7:C?JJ;: JE :EF?Dg 7D: h7I 799;FJ;: 7 JME-O;7H I7D9J?ED 
7I 7 H;IKBJ. !7L?Dg I;;D 0. 7D: h;7H: h;H J;IJ?CEDO, ?D9BK:?Dg ?D H;IFEDI; JE GK;IJ?EDI FKJ JE h;H 8O 9EKDI;B 7D: 
Jh; )7D;B, Jh; C;C8;HI Ef Jh; )7D;B :E DEJ :EK8J Jh; L;H79?JO Ef h;H ;L?:;D9;. ,h; 7DIM;H;: 7BB GK;IJ?EDI, 
?D9BK:?Dg ?D H;B7J?ED JE h;H EMD H;9EH: Ef :EF?Dg, ?D 7 fEHJhH?ghJ, hED;IJ 7D: H;7IED78B; C7DD;H. ,h; D;?Jh;H 
;N7gg;H7J;: DEH IEKghJ JE FB7O :EMD 7DO 7IF;9J Ef h;H J;IJ?CEDO. CB;7HBO 7D ?DJ;BB?g;DJ MEC7D, Ih; ?CFH;II;: 
Jh; )7D;B M?Jh h;H 97D:EKH 7I M;BB 7I h;H :?IF7II?ED7J; 7FFHE79h JE Jh; ?IIK;I H7?I;: ?D h;H J;IJ?CEDO 7D: 
H;g7H:?Dg Mh?9h Ih; M7I GK;IJ?ED;: 8O 9EKDI;B 7D: C;C8;HI Ef Jh; )7D;B, "D IKC, Jh; )7D;B f?D:I 0.‟I J;IJ?CEDO 
JE 8; MhEBBO 9H;:?8B; v ("8?:., .=N. 5). 
2915 Cf. JKP=IIAJP : A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., L. 13 ; 
+. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8. - 4. AJ?KNA : -. ,'%%*', u !KdA IKJdE=H 
=JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 23 ; 0=LLKNP A,, Jq 2441, EF.9?J., L. 
21 ; 0=LLKNP 1eJ=P, Jq 737, 16 FQEHHAP 2014, .NKFAP dA HKE D=bEHEP=JP HA %KQRANJAIAJP à LNAJdNA HAO IAOQNAO NAHAR=JP 
dQ dKI=EJA dA H= HKE Je?AOO=ENAO LKQN =OOQNAN d=JO HA dNKEP EJPANJA HA NAOLA?P dAO LNEJ?ELAO dQ ?KdA IKJdE=H 
=JPEdKL=CA, (.-(. *-8A!&, L. 25. - ÉP=JP N=LLAHe MQA H’EJOPEPQPEKJ d’QJ LKQRKEN d’AJMQgPA =QPKJKIA ?KJBEe à 
H’A+A L=N HA JKQRA=Q !+A (Cf. !+A (2015), .=NPEA 3, u 0mHAO AP NAOLKJO=bEHEPeO v, =NP. 20.7 u 0mHAO AP 
NAOLKJO=bEHEPeO dA H’A+A v, LP. 10). 
2916 2A1, =BB. 2009/A/1879, A. 4=HRANdA  AHIKJPA ?/ !-,', A+A & 3!', OAJPAJ?A dQ 16 I=NO 2010, LQbH. 
'JPANJAP,  QHH. 2A1, Jq 1/2011, L. 81. 
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"=JO ?APPA ?=QOA B=EO=JP OQEPA à QJA u ;DGKWJ; FUD7B; C;DU; ;D EIF7gD; F7H B7 g7H:; 

9?L?B; ;J R B'7FF;B :UFEIU F7H B; 9EKH;KH 9O9B?IJ;, B7 fEHC7J?ED :K -A, 9ED9BKJ 9=EJOE:, ;D C7HI 

2010, GK; B; C('" 9eP=EP: 9ECFUJ;DJ FEKH IKIF;D:H; B; 9O9B?IJ; ;J 9OQNPKQP:, GK; iB;I FH;KL;I 

7D7BOIU;I F7H B;I 7KJEH?JUI jK:?9?7?H;I ;J KJ?B?IU;I :7DI B7 FHE9U:KH; UJ7?;DJ DED I;KB;C;DJ 

H;9;L78B;I C7?I ;D9EH; F;HJ?D;DJ;Ij v2917. #HHA = AJ H’K??QNNAJ?A de?Ede u iGK';BB; FEKL7?J 

KJ?B?I;H B;I FH;KL;I HU9EBJU;I :7DI B; 97:H; :; B'(FUH7J?ED )K;HJEj, 9AP MQA ?AO: FH;KL;I 

9eP=EAJP: IKff?I7DJ;I FEKH UJ78B?H GK9A: (w) 9HA ?U?HEOPA IEO AJ ?=QOA: 7L7?J 9ECC?I KD; L?EB7J?ED 

:K HVgB;C;DJ 7DJ?:EF7g; v, ?A MQE HQE R=HQP u 9Q:D; IKIF;DI?ED :; :;KN 92: 7DI (w) ?CFEIU; 7K 

D?L;7K CED:?7B (w) v2918. 

 
525. AEJOE MQ’eRKMQe IKFH7, d=JO ?AO DULKPDfOAO ?KNNAOLKJd=JP =QT ?=O dA LNAQRAO 

=J=HUPEMQAO EJdENA?PAO AP LNAQRAO JKJ-=J=HUPEMQAO dAO B=EPO dA dKL=CA u 7K9KD; FHUIECFJ?ED D; 

I7KH7?J L;D?H 7FFKO;H B;I 799KI7J?EDI FEHJU;I F7H B;I ?DIJ7D9;I IFEHJ?L;I 9ED9;HDU;I (w) 9?:;I 

:;HD?VH;I :;L9=JP: F7H 9EDIUGK;DJ IKFFEHJ;H B7 9h7Hg; :; (w) FHUI;DJ;H 7KN fEHC7J?EDI 

7H8?JH7B;I :;I FH;KL;I H7?IEDD78B;C;DJ 9EDL7?D97DJ;I 7K H;g7H: :K :;gHU :; FH;KL; H;GK?I, 

GK; Bk7JhBVJ; 7 9ECC?I KD; ?DfH79J?ED 7KN HVgB;I 7DJ?:EF7g; v2919.  

 
!ALAJd=JP, d ;BB;I D; IEDJ :VI BEHI F7I J;DK;I :; I; 9EDfEHC;H 7KN :?ffUH;DJI IJ7D:7H:I 

FEKH FHEKL;H Bk?DfH79J?ED, D? :; FHEKL;H B7 f7KJ; EK KD; GK;B9EDGK; ?DJ;DJ?ED :; Bk7JhBVJ; 

:kKJ?B?I;H KD; CUJhE:; EK IK8IJ7D9; :EF7DJ; v2920. #JBEJ, u 9H:; :;gHU :; FH;KL; :;C;KH; B; 

CWC;, R I7LE?H iB7 I7J?If79J?ED :; Bk?DIJ7D9; :k7K:?J?EDj v2921. 

 
526. .KQNMQKE EJOPEPQAN dAO LNeOKILPEKJO d=JO ?ANP=EJO ?=O AP AJREO=CAN dAO ?KJdEPEKJO dA 

LNAQRAO OEIEH=ENAO d=JO PKQO HAO ?=O, O’=CEOO=JP dAO KNC=JEO=PEKJO =JPEdKL=CA, =HKNO MQA d=JO OKJ 

LNEJ?ELA, H’EJPeNgP dA H’EJOP=QN=PEKJ d’QJA LNeOKILPEKJ AOP dA OEILHEBEAN H= ?D=NCA dA H= LNAQRA 

LKQN HAO LANOKJJAO =Q LNKBEP dAOMQAHHAO H=dEPA LNeOKILPEKJ AOP eNECeA ? 

                                                
2917 "E?P. LANI. "N. OLKNP, u 2NEbQJ=H =NbEPN=H dQ OLKNP v, Jq 59. 
2918 "8?:. 
2919 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 153. 
2920 "8?:. 
2921 "8?:. - !’AOP =EJOE L=N ATAILHA MQA d=JO H’=BB=ENA !=Q??DEKHE, AP ?APPA FQNEOLNQdAJ?A AOP CeJeN=HEO=bHA à PKQO 
HAO ?=O JA NeOEd=JP L=O d=JO H= de?KQRANPA dA LNKdQEPO dKL=JPO d=JO HAO =J=HUOAO d’QJ OLKNPEB, HA 2A1 = EJdEMQe MQA 
OE u HAO B=EPO 9dA dKL=CA: LAQRAJP gPNA eP=bHEO L=N PKQP IKUAJ BE=bHA (ANPE?HA 3.2 ,1A AP ANPE?HA 3.2 !KdA A+A v 
(2A1, =BB. 2010/A/2178, .. !=Q??DEKHE ?/ !-,' & 3!', EF.9?J., r 37), u BkEHg7D?I7J?ED 7DJ?:EF7g; D; 8UDUf?9?; 
F7I :; FHUIECFJ?EDI, D; Ik7g?II7DJ F7I :kKD 97I :; J;IJ FEI?J?f v ("8?:.), ?APPA dANJEfNA dAR=JP u FHEKL;H, R B7 
I7J?If79J?ED :; B7 FEHC7J?ED, B7 L?EB7J?ED I;BED KD IJ7D:7H: GK? :E?J WJH; FBKI ?CFEHJ7DJ GKkKD; I?CFB; 
FHUFED:UH7D9; :;I FHE878?B?JUI, C7?I CE?D:H; GKkKD; FH;KL; 7K-:;BR :K :EKJ; H7?IEDD78B; (AHJ?9B; 3 ',A ;J 
AHJ?9B; 3.1 CE:; A&A) v ("8?:. .=N. 36). 
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$EJ=HAIAJP, OE MQAH MQA OKEP HA IKUAJ dA LNAQRA NAPAJQ, HAO B=EPO dA dKL=CA OKJP LNKQReO 

L=N HAO IgIAO LANOKJJAO, ?’AOP-à-dENA HAO KNC=JEO=PEKJO =JPEdKL=CA, AP d=JO HAO IgIAO 

?KJdEPEKJO, ?’AOP-à-dENA à H= u 9ECfEHJ78B; I7J?If79J?ED v dA H= BKNI=PEKJ =NbEPN=HA, MQ’QJA 

LNeOKILPEKJ OKEP EJOPEPQeA KQ JKJ AJ HAQN B=RAQN, MQAH AOP H’EJPeNgP dA OECJEBEAN MQA d=JO ?ANP=EJO 

?=O =Q?QJA LNeOKILPEKJ JA O’=LLHEMQA ? 

 
527. 'H AOP IgIA LKOOEbHA, =HH=JP LHQO HKEJ, d’=BBENIAN MQ’EH R= LKQRKEN gPNA LHQO B=?EHA LKQN 

H’KNC=JEO=PEKJ =JPEdKL=CA dA N=LLKNPAN H= LNAQRA dA B=EPO dA dKL=CA AJ LNeOAJ?A dA LNAQRAO JKJ-

=J=HUPEMQAO, NA?QAEHHEAO JKP=IIAJP =Q ?KQNO d’AJMQgPAO =JPEdKL=CA.  

 
+=EO EH AOP E?E MQAOPEKJ d’=LLNe?E=PEKJ AP d’=dIEJEOPN=PEKJ dA H= LNAQRA2922, dKI=EJA d=JO 

HAMQAH HA 2A1 OA IKJPNA PNfO HEbeN=H, =dIAPP=JP à PEPNA dA LNAQRA dAO eHeIAJP KbPAJQO dA I=JEfNA 

EHHE?EPA2923 KQ LNeOAJP=JP QJ ?=N=?PfNA EHHE?EPA2924 KQ AJ?KNA H’QPEHEO=PEKJ dA PA?DJEMQAO LHQO MQA 

dKQPAQOAO OQN QJ LH=J O?EAJPEBEMQA2925. "=JO ?AO ?=O, HAO KNC=JEO=PEKJO =JPEdKL=CA JA OKJP IgIA 

LHQO PAJQAO L=N HAO dEOLKOEPEKJO dQ !+A ! 

 
528. AQ BEJ=H, H= HKCEMQA FQNEdEMQA L=N=iP I=HIAJeA. #J ABBAP, EH OAIbHAN=EP MQ’QJ EJdEREdQ =EP 

                                                
2922 Cf. %. )A3$+A,,-)-&*#0, A. 0'%-88', AH8?JH7g; ?DJ;HD7J?ED7B. DHE?J ;J FH7J?GK; R B7 BKC?VH; :; B7 
%D"), 1fNA ed.,  ANJA : 5AbH=S, ?KHH. #dEPEKJ 5AbH=S, 4, "K?PNEJ= 1, 2006, L. 194. - #J I=PEfNA d’=NbEPN=CA 
EJPANJ=PEKJ=H, H’=NPE?HA 184 =HEJe= 1 dA H= *"'. LNeRKEP MQA u 9H:; JH?8KD7B FHE9V:; BK?-CWC; R Bk7:C?D?IJH7J?ED :;I 
FH;KL;I v, ?A MQE u :EDD; 7KN 7H8?JH;I B; FEKLE?H :; IJ7JK;H IKH (w) Bk7:C?II?8?B?JU (w) ;J B7 F;HJ?D;D9; :;I 
FH;KL;I 7C;DU;I EK Eff;HJ;I F7H B;I F7HJ?;I v ("8?:.). z #J JKPNA I=PEfNA, HA !. =Nb. 1LKNP eP=JP IQAP (=Q?QJA 
dEOLKOEPEKJ JA PN=EPA ATLNAOOeIAJP dA H’=dIEJEOPN=PEKJ dA H= LNAQRA), EH O’=CEP dA OA NeBeNAN =Q dNKEP EJPANJ=PEKJ=H dA 
H’=NbEPN=CA MQE KBBNA u 9A:D FH7J?GK;, 9à: Bk7KJEH?JU 7H8?JH7B; 9ECFUJ;DJ; (w) 9PKQPA: B?89ANPe: 9d=JO H’: (w) 
7FFHU9?9=PEKJ: (w) 9dQ: FE?:I :; JEKJ;I FH;KL;I FHE:K?J;I F7H B;I F7HJ?;I v (#. dA *= 0-!&#$-3!A3*", u *= 
LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., L. 21). #J ABBAP, ?AHQE-?E u Dk;IJ F7I 
B?U F7H B;I HVgB;I 7FFB?978B;I R Bk7:C?D?IJH7J?ED :; B7 FH;KL; :;L7DJ B;I JH?8KD7KN 9?L?BI UJ7J?GK;I :K I?Vg; :K 
JH?8KD7B 7H8?JH7B. %; FEKLE?H :K JH?8KD7B 7H8?JH7B ;D C7J?VH; :k7:C?D?IJH7J?ED :; B7 FH;KL; Dk;IJ B?C?JU GK; F7H 
BkEH:H; FK8B?9 FHE9U:KH7B, B;I :HE?JI FHE9U:KH7KN :;I F7HJ?;I ;J, B; 97I U9hU7DJ, F7H B;I HUgB;C;DJ7J?EDI IFEHJ?L;I 
7FFB?978B;I. A?DI?, I;BED KD; jKH?IFHK:;D9; 9EDIJ7DJ; :K -A, ;J 7K H;g7H: :; I;I FB;?DI FEKLE?HI :; HUL?I?ED :;I 
f7?JI ;J :K :HE?J, KD; fEHC7J?ED 7H8?JH7B; Dk;IJ F7I B?U; F7H B;I :U9?I?EDI :kKD 7KJH; EHg7D; jKH?:?9J?EDD;B ;D J7DJ 
GK; fEHKC ?D:UF;D:7DJ v ("8?:.).  
2923 Cf. 2A1, =BB. 2009/A/1879, A. 4=HRANdA  AHIKJPA ?/ !-,', A+A & 3!', EF.9?J. : à H’K??=OEKJ dA ?APPA 
=BB=ENA, HA 2A1 =R=EP AJ ABBAP ?KJOEdeNe MQ’QJA LNAQRA (e?D=JPEHHKJ O=JCQEJ) MQ’QJ FQCA AOL=CJKH dA LNAIEfNA 
EJOP=J?A =R=EP MQ=HEBEeA d’EHHE?EPA I=EO AJ?KNA ATLNAOOeIAJP EJPANdEPA d’QPEHEO=PEKJ d=JO PKQPA =QPNA LNK?edQNA 
FQdE?E=ENA KQ dEO?ELHEJ=ENA. 
2924Cf. 2A1, =BB. 2011/A/2433, A. "E=GEPA ?/ $'$A, OAJPAJ?A dQ 8 I=NO 2012, LQbH. 'JPANJAP ; R;L. 7H8., 2012, L. 
662, KbO. +. .#*2'#0 ; !A1, =BB. 2011/A/2425, A. $QOEI=HKDE !/ $'$A, OAJPAJ?A dQ 8 I=NO 2012, LQbH. 'JPANJAP ; 
 QHH. 2A1, Jq 2/2012, L. 33 ; R;L. 7H8., 2012, L. 662, KbO. +. .#*2'#0 ; !A1, 2011/A/2426, A. Ad=IQ ?/ $'$A, 
OAJPAJ?A dQ 24 BeRNEAN 2012, LQbH. 'JPANJAP ; R;L. 7H8., 2012, L. 662, KbO. +. .#*2'#0. 
2925 Cf. !A1, =BB. 2011/A/2384, 3!' ?/ A. !KJP=dKN 4AH=O?K & 0$#!, AP !A1, =BB. 2011/A/2386, 5A"A ?/ A. 
!KJP=dKN 4AH=O?K & 0$#!, EF.9?J. - "=JO ?APPA =BB=ENA AJ ABBAP, H= BKNI=PEKJ =NbEPN=HA =R=EP =dIEO H= NA?AR=bEHEPe 
(OKQO ?KJdEPEKJ PKQPABKEO) dA H= IePDKdA LKHUCN=LDEMQA AJ MQ=HEPe dA IKUAJ dA LNAQRA, ?APPA dANJEfNA u 9EDI?IJ9=JP: 
R LUH?f?;H B7 LUH79?JU :;I :U9B7H7J?EDI :;I F;HIEDD;I H;B7J?L;C;DJ R :;I ULUD;C;DJI IFU9?f?GK;I f7?I7DJ BkE8j;J 
:kKD; ;DGKWJ; v (#. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A 
EJPANdEPA v, EF.9?J., L. 21). 
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LHQO dA ?D=J?AO d’=LLKNPAN QJA ?KJPNA-LNAQRA =HKNO LKQNP=JP MQ’QJA REKH=PEKJ dA H= 

NeCHAIAJP=PEKJ =JPEdKL=CA OAIbHA eP=bHEA L=N dAO =J=HUOAO ABBA?PQeAO L=N dAO H=bKN=PKENAO 

=JPEdKL=CA AP MQ’QJA LNeOKILPEKJ dA HE?eEPe LfOA OQN ?AO =J=HUOAO, MQA d=JO HAO DULKPDfOAO dA 

LNAQRAO JKJ-=J=HUPEMQA dAO B=EPO dA dKL=CA. 

 
'H ?KJREAJP Je=JIKEJO dA NeOANRAN HA ?=O dQ L=OOALKNP bEKHKCEMQA dA H’=PDHfPA dKJP 

?ANP=EJAO =J=HUOAO EJ?HQAO AJ OKJ OAEJ LKQNN=EAJP KQ dARN=EAJP LKQRKEN gPNA ?KJPAOPeAO 

OeL=NeIAJP, ?KIIA LAQRAJP H’gPNA PKQPAO ?AHHAO ABBA?PQeAO L=N HAO H=bKN=PKENAO =JPEdKL=CA AJ 

RANPQ dQ !+A, HAO =PDHfPAO =U=JP AJ H= ?EN?KJOP=J?A H= LKOOEbEHEPe dA NAJRANOAN H= LNeOKILPEKJ 

EJOP=QNeA à HAQN dePNEIAJP. 

B - L,9 c54d0:0549 du 8,4v,89,3,4: d, 2( 68B9536:054 d, v052(:054 d, 2( 8B.2,3,4:(:054 
(4:0d56(., 6(8 2, 9658:0- 
 
529. 1KQO HAO NeOANRAO eIEOAO LNe?edAIIAJP, u 9H:EHIGK; B; CE:; ?CFEI; R KD IFEHJ?f, EK R 

JEKJ; 7KJH; F;HIEDD; FHUIKCU; 7LE?H 9ECC?I KD; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g;, B7 9h7Hg; :; 

H;DL;HI;H B7 FHUIECFJ?ED EK :'UJ78B?H :;I 9?H9EDIJ7D9;I EK :;I f7?JI IFU9?f?GK;I, B; :;gHU :; 

FH;KL; ;IJ UJ78B? F7H B7 FHUFED:UH7D9; :;I FHE878?B?JUI v2926. 

 
*A dACNe dA LNAQRA NAMQEO dQ OLKNPEB ?D=NCe dA NAJRANOAN H=dEPA LNeOKILPEKJ2927 AOP 

dEBBeNAJP AP u CE?DI UB;LU GK; FEKH BkEHg7D?I7J?ED 7DJ?:EF7g; v2928 MQE = LQ HA ?KJBKJdNA. 1A 

BKJd=JP OQN QJ u jKIJ; UGK?B?8H; :;I FHE878?B?JUI v2929, EH R= HQE LANIAPPNA dA ?KJPAOPAN P=JP H= 

BE=bEHEPe dAO IePDKdAO d’=J=HUOA (1) MQA HAQNO NeOQHP=PO (2). 

1 - L( c54:,9:(:054 d, 2( -0()020:B d,9 3B:/5d,9 d’(4(2y9,  
 

530. #J H= I=PEfNA, ?’AOP H= MQAOPEKJ dA H= u C7JUH?7B?JU :;I f7?JI ;J CUJhE:;I :k7D7BOI; v2930 

AP dA dePA?PEKJ MQE OA PNKQRA LKOeA, ?’AOP-à-dENA ?AHHA dA H= BE=bEHEPe dAO u FH;KL;9O: 

I9?;DJ?f?GK;9O: v2931 dAO B=EPO dA dKL=CA, dAO IePDKdAO dA dePA?PEKJ dA PAHO B=EPO eP=JP 

                                                
2926 !+A (2015), =NP. 3 u .NAQRA dQ dKL=CA v, LP.1 u !D=NCA dA H= LNAQRA AP dACNe dA LNAQRA v. 
2927 /QE AOP d’=EHHAQNO OEIEH=ENA à ?AHQE MQE OAN= ATECe dA O= LANOKJJA =Q IKIAJP dA PAJPAN dA OA dEO?QHLAN. 
2928 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 151 ; "8?:., u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A 
EJPANdEPA v, EF.9?J., L. 18. 
2929 "8?:. - Cf. eC=HAIAJP : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1096. 
2930 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 27. 
2931 +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO I=PeNEAHO) v, EF.9?J., Jq 650-
240. 



  315 

OQO?ALPEbHAO d’gPNA ?KJPAOPeAO, =HKNO MQA dAO RE?AO LAQRAJP =HPeNAN PKQPA u FHE9U:KH; :; 9EDJH[B; 

;J :k7D7BOI; v2932. 

 
1AQHAIAJP, =Q RQ dAO dEBBeNAJPAO NfCHAO LNeRQAO L=N HA !+A, EH B=HH=EP =QL=N=R=JP 

dEOPEJCQAN AJPNA HAO DULKPDfOAO PATPQAHHAO EJOPEPQ=JP QJA LNeOKILPEKJ =Q beJeBE?A dA 

H’KNC=JEO=PEKJ =JPEdKL=CA LKQNOQER=JP QJ =PDHfPA AP HAO =QPNAO DULKPDfOAO JKJ LNeRQAO L=N ?A 

?KdA AP MQE L=N RKEA dA ?KJOeMQAJ?A eP=EAJP IKEJO bEAJ PN=EPeAO.  

 
531. !’AOP =EJOE MQA u B;I fEHC7J?EDI :K -A, :9AR=EAJP: IEKL;DJ UL7BK;H I? B;I CUJhE:;I 

:k7D7BOI;I KJ?B?IU;I F7H B;I B78EH7JE?H;I 7DJ?:EF7g; (w) 9eP=EAJP:, EK DED, IKff?I7CC;DJ f?78B;I 

FEKH UJ78B?H B7 (FHUIKCU;) L?EB7J?ED 7DJ?:EF7g; (w), GK;IJ?ED DU9;II?J9=JP: 9HA LHQO OKQRAJP: 

KD; ?DIJHK9J?ED :UB?97J; v2933. 

 
.=N LNEJ?ELA, AJ H’=bOAJ?A dA LNeOKILPEKJ OQN ?AO LKEJPO, u 9d:;I FHE8BUC7J?GK;I 

9ECFB;N;I F9KQR=EAJP: IKHL;D?H, Ik7g?II7DJ :; B7 L7B?:?JU :; 9;HJ7?D;I CUJhE:;I :k7D7BOI; (w) 

EK (w) :; :UJ;9J?ED v2934. 

 
532. $QNAJP JKP=IIAJP ?KJPAOPeAO HAO IePDKdAO dA dePA?PEKJ dA H= PAOPKOPeNKJA ATKCfJA2935, 

HAO IePDKdAO QNEJ=ENAO AP O=JCQEJAO dA dePA?PEKJ dA H’eNUPDNKLKjePEJA dA OUJPDfOA (dEPA u #.- v 

dA OUJPDfOA)2936, H= IePDKdA dA dePA?PEKJ dAO DKIK-PN=JOBQOEKJO O=JCQEJAO2937, =EJOE MQA HAO 

IePDKdAO dA dePA?PEKJ dAO OPeNKjdAO2938 AP dAO DKNIKJAO dA ?NKEOO=J?A2939.  

 
'H AJ BQP AJ?KNA dA IgIA dAO IePDKdAO dA dePA?PEKJO PAHHAO MQA HA OQERE HKJCEPQdEJ=H2940 

AP HA L=OOALKNP bEKHKCEMQA2941, KQ AJ?KNA dA H’QPEHEO=PEKJ dAO =J=HUOAO A", d’QJ =PDHfPA2942. 

 
,e=JIKEJO, AJ H’=bOAJ?A IgIA dA LNeOKILPEKJ, ?AO IePDKdAO J’KJP F=I=EO ePe 

                                                
2932 "8?:. 
2933 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 27. 
2934 "8?:. - Cf. eC=HAIAJP : +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO 
I=PeNEAHO) v, EF.9?J., Jq 650-240. 
2935 Cf. L=N ATAILHA, !A1, =BB. 2007/A/1394, $. *=JdEO ?/ 31A"A, OAJPAJ?A dQ 30 FQEJ 2008, LQbH. 'JPANJAP. 
2936 Cf. L=N ATAILHA, !A1, =BB. 2005/A/831, 'AA$ ?/ #. &AHHAbQU?G, OAJPAJ?A dQ 5 I=E 2006, LQbH. 'JPANJAP. 
2937 Cf. L=N ATAILHA, !A1, =BB. 2005/A/884, 2. &=IEHPKJ ?/ 31A"A & 3!', OAJPAJ?A dQ 10 BeRNEAN 2006, LQbH. 
'JPANJAP. 
2938 Cf. L=N ATAILHA, !A1 =BB. 2011/A/2414, 8.  =H?EQJ=EPA ?/ *A$ & 'AA$, OAJPAJ?A dQ 30 I=NO 2012, LQbH. 
'JPANJAP.  
2939 Cf. L=N ATAILHA, !A1, =BB. 2011/A/2566, A. 4AANL=HQ ?/ $'1, OAJPAJ?A dQ 25 I=NO 2013, LQbH. 'JPANJAP. 
2940 !A1, =BB. 2009/A/1912-1913, !. .A?DOPAEJ ?/ '13, EF.9?J. 
2941 2A1, =BB. 2010/A/2178, .. !=Q??DEKHE ?/ !-,' AP 3!', EF.9?J. ; 2A1, =BB. 2010/A/2308, $. .AHHEVKPPE ?/ !-,' 
& 3!', AP 2011/A/2335, 3!' ?/ $. .AHHEVKPPE, $!', !-,', EF.9?J. 
2942 Cf. L=N ATAILHA, !A1, =BB. 2008/A/1572, 2008/A/1632, 2008/A/1659, 0.  N=C= %QOI=Q ?/ $',A, OAJPAJ?A 
dQ 13 JKRAIbNA 2009, LQbH. 'JPANJAP. 
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?KJPAOPeAO =RA? OQ??fO. "A LHQO, eP=JP CeJeN=HAIAJP R=HEdeAO à dA IQHPELHAO NALNEOAO L=N HA 2A1, 

?AO dANJEfNAO dARAJ=EAJP =RA? HA PAILO AP dQ B=EP dA HAQN QPEHEO=PEKJ NeCQHEfNA L=N HAO H=bKN=PKENAO 

=JPEdKL=CA, dAO IePDKdAO NA?KJJQAO MQE JA LKQR=EAJP LHQO gPNA ?KJPAOPeAO d=JO HAQN LNEJ?ELA. 

 
533. 2KQPABKEO, =BEJ d’eHEIEJAN à H’=RAJEN PKQPA ?KJPAOP=PEKJ EJPAILAOPERA dAO IePDKdAO 

d’=J=HUOA AP dA dePA?PEKJ =JPEdKL=CA, QJA JKQRAHHA LNeOKILPEKJ EIL=?P=JP H’=?PEKJ dAO 

KNC=JEO=PEKJ =JPEdKL=CA AOP EJOPEPQeA à HAQN LNKBEP. 

 
!’AOP =EJOE MQ’AJ =LLHE?=PEKJ dAO dEOLKOEPEKJO dQ JKQRAH =NPE?HA 3.2.1 dQ !+A : u 9H:;I 

CUJhE:;I :k7D7BOI; EK B;I B?C?J;I :; :U9?I?EDI 7FFHEKLU;I F7H BkA&A, 7FHVI 7LE?H UJU IEKC?I;I 

R KD; 9EDIKBJ7J?ED 7K I;?D :; B7 9ECCKD7KJU I9?;DJ?f?GK; ;J R KD iF;;H H;L?;M|, IEDJ FHUIKCU;I 

I9?;DJ?f?GK;C;DJ L7B78B;I v2943.  

 
534. 2KQPABKEO, ?KJPN=ENAIAJP =QT DULKPDfOAO ?H=OOEMQAO dA PAJP=PERAO dA NAJRANOAIAJP dA H= 

LNeOKILPEKJ dA REKH=PEKJ dA H= NeCHAIAJP=PEKJ =JPEdKL=CA, QJA LNK?edQNA OLe?EBEMQA AOP LNeRQA 

=R=JP PKQP LNK?fO.  

 
#J ABBAP u 9P:EKJ IFEHJ?f EK JEKJ; 7KJH; F;HIEDD; 9h;H9h7DJ R H;DL;HI;H 9;JJ; FHUIECFJ?ED 

:; L7B?:?JU I9?;DJ?f?GK; :;LH7, ;D FHU7B78B; R JEKJ; 9EDJ;IJ7J?ED, ?DfEHC;H BkA&A :; B7 

9EDJ;IJ7J?ED ;J :; I;I CEJ?fI v2944. +gIA O’EH OAIbHAN=EP MQA H’EJBKNI=PEKJ dA H’A+A L=N HA 

OLKNPEB OKEP KbHEC=PKENA, HAO PATPAO LNeRKEAJP PKQP dA IgIA OAIbHA-P-EH à PEPNA OQbOEdE=ENA MQA HA 

u -A, FEKHH7 v AJ?KNA U LNK?edAN u 9d:; I7 FHEFH; ?D?J?7J?L; v2945. 

 
535. *= JKQRAHHA LNK?edQNA =EJOE EJOPEPQeA = LKQN bQP dA LANIAPPNA =QT OANRE?AO dA H’A+A, OE 

?APPA dANJEfNA AJ B=EP u B7 :;C7D:; v, dA OKHHE?EPAN dA H= u fEHC7J?ED 7H8?JH7B; :K -A, v O=EOEA 

dA H’=BB=ENA MQ’AHHA u :UI?gD; KD ;NF;HJ I9?;DJ?f?GK; GK7B?f?U 7f?D :9A: 9H’: 7?:;H (w) R UL7BK;H 

(w) 9H=: 9EDJ;IJ7J?ED v2946 LKNPeA dAR=JP AHHA.  

 

                                                
2943 !+A (2015), =NP. 3 u +ePDKdAO d’eP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2.1. - 0.-#. 1.'#0 deBEJEP 
JKP=IIAJP HA u LAAN NAREAS v (eR=HQ=PEKJ L=N HAO L=ENO v (0.-#. 1.'#0, u 2DA DEOPKNU KB PDA LAAN-NAREAS LNK?AOO v, 
-H;D:I ?D B?EJ;9hDEBEgO, 2002, 4KH. 20, 'OOQA 8, L. 357). 1AHKJ ?AP =QPAQN, u 9P:h; F;;H-H;L?;M FHE9;II ?I 7 JKHf 
87JJB; M?Jh Jh; KBJ?C7J; FH?P; Ef Jh; ADEMB;:g;, I9?;D9; EH :E9JH?D; 8;?Dg FK8B?Ih;:. (D Jh; ED; I?:;, M; h7L; Jh; 
MH?J;HI 7D: EH?g?D7JEHI Ef ?:;7I, ED Jh; EJh;H, M; h7L; Jh; ;:?JEHI 7D: 9H?J?9I (w) v ("8?:., u AbOPN=?P v dA H’=NPE?HA). 
- Cf. 0. #,!',A1 "A +3,A%-00', u *= ?KIIQJ=QPe O?EAJPEBEMQA AOP-AHHA QJ KNdNA FQNEdEMQA ? v, R-D 9?L., 
1998, L. 247. 
2944 "8?:. 
2945 "8?:. 
2946 "8?:. 
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!AHHA-?E LKQNN= AJOQEPA, d=JO QJ deH=E dA u 10 9"ET: jEKHI R 9ECFJ;H :; v OKJ EJBKNI=PEKJ 

L=N HA OLKNPEB AP/KQ L=N HA 2A1, u ?DJ;HL;D?H ;D J7DJ GK; F7HJ?; 9à H’EJOP=J?A =NbEPN=HA:, (w) 9KQ 

U: 9ECF7H7YJH; ;D GK7B?JU :ki7C?9KI 9KH?7;j v2947.  

 
*’A+A LKQNN= AJ?KNA, OE AHHA J’AOPEIA L=O =LLNKLNEe d’EJPANRAJEN dENA?PAIAJP d=JO HA 

LNK?fO =NbEPN=H, u IEKC;JJH; v à H= BKNI=PEKJ dQ 2A1 u JEKJ (w) UBUC;DJ v FQCe LANPEJAJP LKQN 

H’=LLNe?E=PEKJ dA H= BE=bEHEPe dA H= IePDKdA dA ?KJPNmHA ?KJPAOPeA. 

 
536. !ALAJd=JP, u 9d:;I :?ff?9KBJUI F;KL;DJ Ug7B;C;DJ IKHL;D?H BEHIGK; C7BgHU BkKJ?B?I7J?ED 

:kKD; CUJhE:; :k7D7BOI; (jKIGK;-BR) H;9EDDK;, B; B78EH7JE?H; 7 ?DLEBEDJ7?H;C;DJ 9ECC?I :;I 

;HH;KHI :7DI B7 9ED:K?J; :;I 7D7BOI;I, ;D :?L;Hg;7DJ F7H ?D7:L;HJ7D9; :K IJ7D:7H: 

?DJ;HD7J?ED7B FEKH B;I B78EH7JE?H; (,"%) v, ?A MQE u FEI; B7 GK;IJ?ED :; I7LE?H I? B; HUIKBJ7J :; 

Bk7D7BOI; ;IJ IKff?I7CC;DJ f?78B; v2948. 

2 - L( c54:,9:(:054 d, 2( -0()020:B d,9 8B9u2:(:9 d’(4(2y9,  
  

537. "=JO ?APPA DULKPDfOA ?H=OOEMQA AP OKQO NeOANRA MQ’EH O’=CEOOA d’QJ u B78EH7JE?H; 

799HU:?JU (w) 9KQ: 7FFHEKLU F7H BkA&A v2949, QJA LNeOKILPEKJ AOP EJOP=QNeA. !AO H=bKN=PKENAO 

OKJP AJ H’K??QNNAJ?A u FHUIKCUI 7LE?H ;ff;9JKU Bk7D7BOI; :;I U9h7DJ?BBEDI ;J H;IF;9JU B;I 

FHE9U:KH;I :; B7 9h7YD; :; IU9KH?JU 9EDfEHCUC;DJ 7K ,J7D:7H: ?DJ;HD7J?ED7B FEKH B;I 

B78EH7JE?H;I v2950.  

 
ABEJ dA u H;DL;HI;H (w) 9H=dEPA: FHUIECFJ?ED v, H’=PDHfPA LKQNN= =HKNO PAJPAN dA 

u :UCEDJH9AN: GKkKD U97HJ F7H H7FFEHJ 7K (w) 91'*: ;IJ IKHL;DK ;J FEKHH7?J H7?IEDD78B;C;DJ 

7LE?H 97KIU B; HUIKBJ7J :k7D7BOI; 7DEHC7B v2951. 

                                                
2947 "8?:. z !’AOP AJ?KNA H’EdeA dA L=NPE?EL=PEKJ dAO dAOPEJ=P=ENAO dA H= JKNIA à OKJ eH=bKN=PEKJ MQE AOP LKOeA, 
OLe?EBEMQAIAJP O’=CEOO=JP dA H’7C?9KI 9KH?7;. *A ?KJ?ALP dA u igEKL;HD7D9;j GK? :UI?gD; 9; CE:; EKL;HJ :; 
gEKL;HD;C;DJ v JA NeOANRA AJ ABBAP L=O H= LNEIAQN dA H= u 9EDIKBJ7J?ED (w) 7K BUg?IB7J;KH (w) B;I jKg;I F9KQR=JP: 
Ik7:H;II;H Ug7B;C;DJ R :;I ;NF;HJI EK R :;I I7g;I, B;I 7C?I :; B7 CEKH (7C?9KI 9KH?7;), FEKH WJH; U9B7?HUI F7H 
B;KHI BKC?VH;I v (.. "#3+'#0, "DJHE:K9J?ED gUDUH7B; 7K :HE?J, EF.9?J., LL. 61-62). z ,KPNA dNKEP LKOEPEB J’AOP 
d’=EHHAQNO L=O AJ NAOPA LQEOMQA ?APPA PA?DJEMQA AOP deOKNI=EO =dIEOA JKP=IIAJP dAR=JP HAO D=QPAO FQNEdE?PEKJO 
=dIEJEOPN=PERAO AP FQdE?E=ENAO BN=Jd=EOAO ?KIIA dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH (Cf. "8?:., L. 62, JKPA dA b=O dA 
L=CA Jq 122). z x PEPNA d’ATAILHA, dALQEO 2010, H'=NPE?HA 0. 625-3 dQ !(A, LANIAP =EJOE, MQAHHA MQA OKEP H= FQNEdE?PEKJ 
=dIEJEOPN=PERA O=EOEA, à O= BKNI=PEKJ ?D=NCeA dA H'EJOPNQ?PEKJ d'u ?DL?J;H JEKJ; F;HIEDD;, :EDJ B7 9ECFUJ;D9; EK B;I 
9EDD7?II7D9;I I;H7?;DJ :; D7JKH; R B'U9B7?H;H KJ?B;C;DJ IKH B7 IEBKJ?ED R :EDD;H R KD B?J?g;, R FHE:K?H; :;I 
E8I;HL7J?EDI :'EH:H; gUDUH7B IKH B;I FE?DJI GK';BB; :UJ;HC?D; v (Cf. JKP=IIAJP : ". !-,,'*, u "A H= J=PQNA AP 
dAO BEJ=HEPeO dA H'7C?9KI 9KH?7; v, AJDA, 2015, L. 1545 (.KQN H= I=PEfNA =dIEJEOPN=PERA)).  
2948 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 27. 
2949 !+A (2015), =NP. 3 u +ePDKdAO d’eP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2.2, =H. 1 ("EOLKOEPEKJO 
dAIAQNeAO EJ?D=JCeAO OQN ?A LKEJP L=N N=LLKNP =Q !+A 2009, DKNO IAJPEKJ dAO u B78EH7JE?H;I 7FFHEKLUI v). 
2950 "8?:. 
2951 "8?:. 
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538. #J H= I=PEfNA, HA OLKNPEB dARN= ?KJ?NfPAIAJP u 7FFEHJ;H B7 FH;KL; :kKD L?9; :; B7 

FHE9U:KH; :; FHUBVL;C;DJ EK :k7D7BOI; v2952 MQE = ?KJdQEP à O= IEOA AJ ?=QOA, ?A MQE NAREAJP à 

deIKJPNAN HA I=JMQA dA BE=bEHEPe2953 dA ?APPA dANJEfNA. #HHA NeOEdA d=JO H’=LLKNP dA H= LNAQRA 

d’u KD L?9; IK8IJ7DJ?;B v2954 =Q ?KQNO dA ?AO LD=OAO LNK?edQN=HAO, N=EOKJ LKQN H=MQAHHA HA 2A1 

?AJOQNA N=NAIAJP dAO de?EOEKJO BedeN=HAO OQN ?A BKJdAIAJP2955. 

 
'H AOP LKOOEbHA dA ?EPAN dAQT DULKPDfOAO MQE KJP ?KJdQEP à H= NA?KJJ=EOO=J?A d’QJ PAH RE?A 

AP L=N OQEPA à H’=bOAJ?A dA u L?EB7J?ED :;I DEHC;I 7DJ?:EF7g; v2956. 

 
539. "=JO QJ LNAIEAN ?=O BQP O=J?PEKJJe L=N HA 2A1 HA JKJ-NAOLA?P dA H'KbHEC=PEKJ EILKOeA 

L=N HAO PATPAO MQA dAO =J=HUOPAO dEBBeNAJPO LNK?fdAJP à H'AT=IAJ dA H'e?D=JPEHHKJ A =EJOE MQ’à H= 

?KJPNA-ATLANPEOA2957. 

 
'H = L=N =EHHAQNO ePe FQCe MQA u (w) Jh7J 8O f7?B?Dg JE C7A; 7DO ;ffEHJI JE H;7IED78BO 

799ECCE:7J; Jh; AFF;BB7DJkI H;GK;IJ JE h7L; h;H iBj ,7CFB; EF;D;: 7D: J;IJ;: ?D Jh; 

FH;I;D9; Ef h;H J;9hD?97B H;FH;I;DJ7J?L;, Jh; "B. f7?B;: JE 7:h;H; JE 8EJh Jh; "B. ADJ?-DEF?Dg 

RKB;I 7D: JE Jh; "DJ;HD7J?ED7B ,J7D:7H: ?D fEH9; 7J Jh; J?C; Ef Jh; 7BB;g;: 7DJ?-:EF?Dg HKB; 

L?EB7J?ED 7D: 7FFB?978B; JE Jh; EF;D?Dg 7D: J;IJ?Dg Ef Jh; 7JhB;J;kI iBj ,7CFB; 7D:, 7I 7 H;IKBJ, 

Jh7J Jh; EKJ9EC; Ef Jh; iBj ,7CFB; J;IJ?Dg 97DDEJ 8; 799;FJ;: 7I F7HJ Ef Jh; ;L?:;D9; Ef Jh; 

AFF;BB7DJkI 7BB;g;: 7DJ?-:EF?Dg HKB; L?EB7J?ED. B;97KI; Jh; AFF;BB7DJ ;NFH;IIBO ;N;H9?I;: h;H 

H?ghJ JE h7L; Jh; iBj ,7CFB; J;IJ;: ?D Jh; FH;I;D9; Ef 7 H;FH;I;DJ7J?L; Ef h;H 9hEEI?Dg, Jh; 

78I;D9; Ef 7DO 7:C?II?8B; iBj ,7CFB; J;IJ?Dg JE 9EHHE8EH7J; Jh; f?D:?Dg Ef Jh; iAj ,7CFB; 

                                                
2952 +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO I=PeNEAHO) v, EF.9?J., Jq 650-
240. 
2953 "8?:. ; 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., 
L. 27. 
2954 "8?:. 
2955 #. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, 
EF.9?J., L. 19 ; "8?:., u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP deRAHKLLAIAJPO Ne?AJPO v, 
EF.9?J., L.  154. - *AO PAJP=PERAO dA LNKQRAN dAO e?=NPO =RA? HA 1'* L=N HAO =PDHfPAO OKJP BKNP JKIbNAQOAO AP LAQRAJP 
?KNNAOLKJdNA à dAO DULKPDfOAO PNfO R=NEeAO. 'H = =EJOE LQ gPNA =HHeCQe MQA HA 1'* u FHUI;DJ9=EP: :;I B79KD;I v KQ 
u MQA u B; HUIKBJ7J :k7D7BOI; (...) 9dAR=EP: WJH; 7JJH?8KU R KD; 7KJH; 97KI; GK; :;I IK8IJ7D9;I ?DJ;H:?J;I EK 
Bk7FFB?97J?ED :; CUJhE:;I ?DJ;H:?J;I v (3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA 
IKJdE=H =JPEdKL=CA v, EF.9?J., L. 27). "A IgIA, ?ANP=EJO d’AJPNA AQT KJP LQ B=ENA R=HKEN MQA HAO e?D=JPEHHKJO dA 
?KJPNmHA dQ dKL=CA =R=EAJP LQ u WJH; C7D?FKBU9O: (w) 9KQ: 9EDJ7C?DU9O: ;DJH; B; FHUBVL;C;DJ ;J Bk7HH?LU; 7K 
B78EH7JE?H; (w) 9RKENA IgIA: :7DI B; B78EH7JE?H; (w) v ("8?:.). z 4. AJ?KNA LKQN dA JKIbNAQOAO PAJP=PERAO J’=U=JP 
L=O =bKQPE KQ =U=JP ?KJdQEP à H= NA?KJJ=EOO=J?A dA OEILHAO u L?9;I DED IK8IJ7DJ?;BI v : +. +A'1-,,#34#, u *= 
FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO I=PeNEAHO) v, EF.9?J., Jq 650-240. 
2956 "8?:., QJEMQAIAJP O’=CEOO=JP dA H= IAJPEKJ dA ?APPA ?KJOeMQAJ?A dA H= NA?KJJ=EOO=J?A d’QJ RE?A OQbOP=JPEAH 
AJ H= I=PEfNA L=N HA 2A1. 
2957 Cf. 2A1, =BB. 2006/A/1119, 3!' ?/ '. *=Jd=HQVA AP =H., OAJPAJ?A dQ 19 de?AIbNA 2006, LQbH. 'JPANJAP, JD", 
Jq1, F=JREAN 2008, ?DNKJ. 2, KbO. #. *-/3',. 
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C;7DI Jh7J Jh; "B. h7I f7?B;: JE ;IJ78B?Ih 7D 7DJ?-:EF?Dg HKB; L?EB7J?ED ED Jh; F7HJ Ef Jh; 

AFF;BB7DJ v 2958. 

 
540. #JBEJ, d=JO PKQO HAO ?=O Kn QJ =PDHfPA L=NREAJdN=EP à OA deL=NPEN dA H= LNeOKILPEKJ =EJOE 

EJOPEPQeA, H’KNC=JEO=PEKJ =JPEdKL=CA ?KJ?ANJeA =QN= AJ?KNA H= LKOOEbEHEPe d’=LLKNPAN H= LNAQRA 

MQA u BkU97HJ 9deIKJPNe: F7H H7FFEHJ 7K v 1'* u Dk(w) 9eP=EAJP ?ALAJd=JP: F7I R BkEH?g?D; :K 

HUIKBJ7J :k7D7BOI; 7DEHC7B v2959. *A dACNe dA LNAQRA LAO=JP OQN AHHA AJ H= ?EN?KJOP=J?A AOP 

PKQFKQNO EdAJPEMQA AP ?KNNAOLKJd à u B7 I7J?If79J?ED :; Bk?DIJ7D9; :k7K:?J?ED v2960. 

 
AQ?QJA LNeOKILPEKJ J’eP=JP PKQPABKEO EJOP=QNeA =Q LNKBEP dA H’KNC=JEO=PEKJ =JPEdKL=CA, 

dAO NfCHAO OEIEH=ENAO2961 RKJP O’=LLHEMQAN d=JO HAO ?=O Kn, u UJ78B?9OO=JP: :;I 9?H9EDIJ7D9;I EK 

:;I f7?JI IFU9?f?GK;I v2962, QJ OLKNPEB L=NREAJdN=EP à deIKJPNAN MQA dAO u U97HJI F7H H7FFEHJ R 

JEKJ 7KJH; IJ7D:7H: ?DJ;HD7J?ED7B EK R JEKJ; 7KJH; HVgB; EK FH?D9?F; 7DJ?:EF7g; UDED9UI :7DI 

B; CE:; EK :7DI B;I HVgB;I :kKD; EHg7D?I7J?ED 7DJ?:EF7g; v KJP ePe u B7 97KI; :K HUIKBJ7J 

:k7D7BOI; 7DEHC7B EK (w) 7KJH; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; v2963. 

 
541. #J ?KJ?HQOEKJ, d=JO PKQPAO ?AO DULKPDfOAO, QJ =PDHfPA LKQNN= PKQFKQNO =NCQAN dQ beJeBE?A 

d’QJA AQPKNEO=PEKJ d’QO=CA à dAO BEJO PDeN=LAQPEMQAO2964, AP d=JO ?AO ?=O, =Q?QJA REKH=PEKJ dA H= 

NeCHAIAJP=PEKJ =JPEdKL=CA JA LKQNN= HQE gPNA NALNK?DeA, à IKEJO MQA ?AHHA-?E JA OKEP =PPAEJPA 

d’QJ RE?A2965 KQ MQA H= dAI=JdA OKEP NePNK=?PERA. 

 
                                                
2958 !A1, =BB. 2008/A/1607, ). 4=NEO ?/ ' 3, OAJPAJ?A dQ 13 I=NO 2009, LQbH. 'JPANJAP, .=N. 29-30. - Cf. eC=HAIAJP 
!A1, =BB. 2002/A/385, 2. ?/ $'%, OAJPAJ?A dQ 23 F=JREAN 2003, LQbH. 'JPANJAP, 0A?. 2A1, ''', L. 334. 
2959 !+A (2015), =NP. 3 u +ePDKdAO d’eP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2.2, =H. 2. - Cf. #. dA *= 
0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., L. 19 ; 
KQ A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1096. 
2960 "A B=dKJ OLe?EBEMQA : 9f. !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 3.2.2 v. 
2961 #J PANIAO dA ?D=NCA dA H= LNAQRA AP dA dACNe dA LNAQRA. - !’AOP H= N=EOKJ LKQN H=MQAHHA, O’EH AOP HKEOEbHA dA 
dEBBeNAJ?EAN HAO OEPQ=PEKJO d=JO HAOMQAHHAO OKJP EJOPEPQeAO dAO LNeOKILPEKJO (1'*) dAO =QPNAO DULKPDfOAO (=QPNAO 
OP=Jd=NdO AP LNEJ?ELAO EOOQO dQ !+A AP dAO NfCHAIAJPO dAO KNC=JEO=PEKJO =JPEdKL=CA) (Cf. #. dA *= 
0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., L. 19), 
?APPA dEOPEJ?PEKJ JKQO L=N=iP dEBBE?EHA à =LLNeDAJdAN. 
2962 #. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, 
EF.9?J., L. 19. 
2963 !+A (2015), =NP. 3 u +ePDKdAO d’eP=bHEOOAIAJP dAO B=EPO AP LNeOKILPEKJO v, LP. 2.3. z !APPA dEOLKOEPEKJ 
=QL=N=R=JP LNeRQA à H’=NPE?HA 3.2.2 = OQbE dAO ?D=JCAIAJPO OQN H= BKNIA, I=EO AOP eC=HAIAJP LNe?EOeA L=N N=LLKNP 
=Q !+A 2009. *= JKPEKJ dA u LNEJ?ELAO =JPEdKL=CA v QPEHEOeA =QL=N=R=JP AP MQE eP=EP =OOAV BHKQA AOP =EJOE ATLHE?EPeA, 
?AO dANJEANO eP=JP ?AQT MQE OKJP u UDED9UI v JKJ OAQHAIAJP u :7DI B; CE:; v, I=EO AJ?KNA u :7DI B;I HVgB;I :;I 
EHg7D?I7J?EDI 7DJ?:EF7g; v AHHAO-IgIAO, ?A MQE ?KJOPEPQA QJA JKQRA=QPe. !ALAJd=JP, EH AOP dEBBE?EHA d’EdAJPEBEAN 
MQAHO LKQNN=EAJP gPNA ?AO dANJEANO LNEJ?ELAO. 
2964 Cf. !+A (2015), =NP. 4 u *EOPA dAO EJPANdE?PEKJO v, LP. 4 u AQPKNEO=PEKJO d’QO=CA à dAO BEJO PDeN=LAQPEMQAO 
(A32) v. z 4. #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L.  154. 
2965 Cf. 2A1, =BB. 2005/A/965, 3!' ?/ A+A & $.  KQUAN, OAJPAJ?A dQ 13 I=NO 2006, LQbH. 'JPANJAP. 
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*= LNeOKILPEKJ dA REKH=PEKJ dA H= NeCHAIAJP=PEKJ =JPEdKL=CA LAQP deOKNI=EO H=EOOAN 

LH=?A à ?AHHA NAH=PERA à O= ?QHL=bEHEPe NAH=PERA JKJ LHQO =QT NeOQHP=PO OLKNPEBO dA H’=PDHfPA, I=EO à 

H= MQAOPEKJ dAO O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA. 

S,c:054 2 - L’049:0:u:054 d’u4, H 68B9536:054 d, cu26()020:B I 
 
542. 1E u 9H:; CE:; CED:?7B 7DJ?:EF7g; (w) FHULE?J (w) GK; Bk?DfH79J?ED :; :EF7g; ;IJ 

9EDIJ?JKU; :VI BEHI GKk;BB; ;IJ E8j;9J?L;C;DJ UJ78B?; (w), ?B FHULE?J Ug7B;C;DJ GK; Bk78I;D9; :; 

JEKJ; f7KJ; EK DUgB?g;D9; :; B7 F7HJ :K IFEHJ?f ?DJ;H:?J GKk?B IE?J I7D9J?EDDU (w) v, ?A MQE 

EILHEMQA MQA OKJ eRAJPQAHHA u f7KJ; IK8j;9J?L; v dKEP Je?AOO=ENAIAJP gPNA LNEOA AJ 

?KJOEdeN=PEKJ2966.   

 
!AH= OECJEBEA MQA u B7 I7D9J?ED :?I9?FB?D7?H;, R I7LE?H B7 IKIF;DI?ED ;J/EK Bk7C;D:;, :E?J 

J;D?H :K :;gHU :; 9KBF78?B?JU :; Bk7JhBVJ; v, ?KNNAOLKJd=JP =Q u FH?D9?F; :k?D:?L?:K7B?JU :;I 

F;?D;I v2967 AJ MQAHMQA OKNPA PN=JOLKOe L=N HA !KdA IKJdE=H =JPEdKL=CA. 

 
543. !AP eHeIAJP OQbFA?PEB dQ B=EP dA dKL=CA = BKNPAIAJP eRKHQe =Q IKIAJP dA H’AJPNeA AJ 

RECQAQN dQ !+A dA 2015 RAJQ dQN?EN HAO LAEJAO =LLHE?=bHAO PKQP AJ KBBN=JP =QT =PDHfPAO dA LHQO 

=ILHAO LKOOEbEHEPeO dA RKEN ?AHHAO-?E NedQEPAO L=N HAO KNC=JAO dA O=J?PEKJ.  

 
*= LNeOKILPEKJ QJEMQA dA u ?QHL=bEHEPe v KQ u d’EJPAJPEKJJ=HEPe v =QL=N=R=JP =LLHEMQeA 

(F 1) OA PNKQRA dALQEO HKNO ?KILHePeA AJ ?ANP=EJAO ?EN?KJOP=J?AO L=N QJA JKQRAHHA LNeOKILPEKJ 

dA u JKJ-?QHL=bEHEPe v EJOP=QNeA =Q beJeBE?A dAO OLKNPEBO JKJ dKLeO (F 2). 

F 1 - L( 68B9536:054 d, cu26()020:B 6,9(4: 9u8 2,9 (:/2C:,9 
 
544. 2KQP ?KIIA H’=LLHE?=PEKJ d’QJ OUOPfIA dA NAOLKJO=bEHEPe KbFA?PERA R= AJCAJdNAN H= LNEOA 

dA O=J?PEKJO OLKNPERAO à H’AJ?KJPNA dAO =PDHfPAO ?KJPNARAJ=JPO à H= HeCEOH=PEKJ =JPEdKL=CA2968 

                                                
2966 +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO I=PeNEAHO) v, EF.9?J., Jq 650-
255. 
2967 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 150. 
2968 'H O’=CEP Je=JIKEJO dA N=LLAHAN MQ’QJA PAHHA DULKPDfOA dKEP gPNA ?EN?KJO?NEPA =QT B=EPO dA dKL=CA eP=bHEO L=N 
H’ATEOPAJ?A d’QJ ?KJPNmHA LKOEPEB AJ ?KILePEPEKJ (Cf. !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 
1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO QJ e?D=JPEHHKJ BKQNJE L=N QJ 
OLKNPEB v), IgIA OE AHHA ?KNNAOLKJd =QT ?=O HAO LHQO BNeMQAJPO (!APPA dEOLKOEPEKJ J’AOP L=O IKdEBEeA L=N HA !+A 
2015, OAQH OKJ ?KIIAJP=ENA H’eP=JP) - #J H= I=PEfNA, u B7 :?IGK7B?f?97J?ED ;IJ 7BEHI :?J; i7KJEC7J?GK;j, ;D 9; I;DI 
GK; B; IFEHJ?f D; F;KJ D? ?DLEGK;H Bk78I;D9; :k;ff;J :K FHE:K?J ?DJ;H:?J IKH I7 F;HfEHC7D9; D? I; :?I9KBF;H ;D 
7FFEHJ7DJ B7 FH;KL; :; IED 78I;D9; :k?DJ;DJ?ED ;J :; DUgB?g;D9; v (2A1, =BB. 2007/-/1381, A. 4=HRANdA ?/ 3!', 
EF.9?J., .=N. 23). - !’AOP d’=EHHAQNO ?A MQA LNeRKEP H’=NP. 9 dQ !+A, =QT PANIAO dQMQAH : u 9Q:D; L?EB7J?ED :;I HVgB;I 
7DJ?:EF7g; :7DI B;I IFEHJI ?D:?L?:K;BI ;D H;B7J?ED 7L;9 KD 9EDJH[B; ;D 9ECFUJ?J?ED 9ED:K?J 7KJEC7J?GK;C;DJ R 
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DKNO NAJRANOAIAJP dAO LNeOKILPEKJO PATPQAHHAO, H’=QPKI=PE?EPe J’= eC=HAIAJP F=I=EO ePe dA IEOA 

d=JO HA dKI=EJA dAO O=J?PEKJO dEO?ELHEJ=ENAO. 

 
*= LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO, de?AHeA 

d=JO HAQN KNC=JEOIA PKQP AJ ?KJOPEPQ=JP QJA REKH=PEKJ dAO NfCHAO =JPEdKL=CA2969 AJ KQPNA L=OOEbHA 

dA O=J?PEKJO dEO?ELHEJ=ENAO2970, AJCAJdN=EP d=JO HA IgIA PAILO OQN ?A dANJEAN LKEJP H’=LLHE?=PEKJ 

à HAQN eC=Nd d’QJA LNeOKILPEKJ dA B=QPA2971 KQ dA ?QHL=bEHEPe2972. 

 
545. #JOQEPA, H’AJOAIbHA dAO OQbOP=J?AO eP=EAJP ?KJ?ANJeAO L=N H=dEPA LNeOKILPEKJ, OLe?EBEeAO 

?KIIA JKJ OLe?EBEeAO, IgIA OE ?APPA dANJEfNA eP=EP =CCN=ReA dfO HKNO MQ’eP=EAJP AJ ?=QOA dAO 

OQbOP=J?AO JKJ OLe?EBEeAO2973. 

 
#JBEJ, HA !KdA IKJdE=H =JPEdKL=CA, à H’EJRANOA ?ALAJd=JP dA H= FQNEOLNQdAJ?A dQ 

2A12974, JA dEOPEJCQ=EP L=O AJPNA HAO ?=O dA dKL=CA B=EO=JP OQEPA à dAO ?KJPNmHAO ABBA?PQeO AJ/KQ 

DKNO ?KILePEPEKJ. 

 
546. "AO LKOOEbEHEPeO dA NAJRANOAN H= LNeOKILPEKJ dA ?QHL=bEHEPe LAO=JP OQN HAO OLKNPEBO (A) 

eP=EAJP =HKNO EJOPEPQeAO L=N HA !+A AP OQO?ALPEbHAO d’EJBHQAN P=JP OQN HA LNEJ?ELA IgIA dA 

H’EJBHE?PEKJ d’QJA O=J?PEKJ dEO?ELHEJ=ENA à HAQN eC=Nd MQA OQN H= MQKPEPe dA ?AHHA eRAJPQAHHAIAJP 

LNKJKJd=bHA2975 (B). 

                                                
Bk7DDKB7J?ED :;I HUIKBJ7JI E8J;DKI BEHI :; 9;JJ; 9ECFUJ?J?ED ;J R JEKJ;I B;I 9EDIUGK;D9;I ;D HUIKBJ7DJ, O 9ECFH?I B; 
H;JH7?J :;I CU:7?BB;I, FE?DJI ;J FH?N v (!+A (2015), =NP. 9 u AJJQH=PEKJ =QPKI=PEMQA dAO NeOQHP=PO EJdEREdQAHO v. 
2969 Cf. !+A (2009), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA dA OAO 
IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO QJ e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v ("EOLKOEPEKJ dAIAQNeA AJ PKQO LKEJPO 
EJ?D=JCeA OQN ?A LKEJP d=JO HA ?=dNA dQ !+A 2015). 
2970 Cf. !+A (2009), =NP. 10 u 1=J?PEKJ à H’AJ?KJPNA dAO EJdEREdQO v, LP. 2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, 
d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ dA OQbOP=J?AO EJPANdEPAO KQ dA IePDKdAO EJPANdEPAO v ("EOLKOEPEKJ 
dAIAQNeA AJ PKQO LKEJPO EJ?D=JCeA OQN ?A LKEJP d=JO HA ?=dNA dQ !+A 2015). - !’AOP à ?A JERA=Q-Hà MQA HA JKQRA=Q 
!+A EJJKRA LNKBKJdeIAJP, ?APPA dEOLKOEPEKJ =U=JP ePe IKdEBEeA AJ O= PKP=HEPe =BEJ d’U EJPeCNAN H= JKQRAHHA 
LNeOKILPEKJ EJOPEPQeA AJ B=RAQN dAO =PDHfPAO eRKMQeA ?DfH7 (Cf. !+A (2015), =NP. 10 u 1=J?PEKJ à H’AJ?KJPNA dAO 
EJdEREdQO v, LP. 2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ d’QJA 
OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v. 
2971 #. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, 
EF.9?J., L. 19 : PN=EP=JP d=JO HAO dAQT ?=O d’QJ OLKNPEB u FHUIKCU f7KJ?f v OQEPA à H= de?KQRANPA d’QJA OQbOP=J?A 
LNKDEbeA d=JO OKJ ?KNLO. 
2972 "8?:. -. Cf. eC=HAIAJP : +. +A'1-,,#34#, u *= FQNEOLNQdAJ?A dQ 2NEbQJ=H =NbEPN=H dQ OLKNP (AOLA?PO 
I=PeNEAHO) v, EF.9?J., Jq 650-255 ; KQ !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF. 9?J., L. 176. 
2973 Cf. !+A (2009), =NP. 10.4 u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ HEeA à dAO OQbOP=J?AO 
OLe?EBEeAO d=JO ?ANP=EJAO ?EN?KJOP=J?AO v LKQN HAO LNAIEfNAO ; AP 10.5 u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA 
OQOLAJOEKJ b=OeA OQN dAO ?EN?KJOP=J?AO AT?ALPEKJJAHHAO v LKQN HAO OA?KJdAO. 
2974 Cf. !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., L. 176. 
2975 'H AOP =EJOE L=NBKEO PN=EPe d’QJA NAOLKJO=bEHEPe dEPA u IK8j;9J?L; :; Bk7JhBVJ; 7K H;g7H: :;I I7D9J?EDI 
:?I9?FB?D7?H;I FHULK;I F7H B; :HE?J JH7DID7J?ED7B IFEHJ?f v =BEJ d’=LLQUAN HA B=EP MQA H= OQOLAJOEKJ AJ?KQNQA u ;IJ 
(w) KD; I7D9J?ED :?I9?FB?D7?H; 9';IJ-R-:?H; KD; F;?D; ?DfB?gU; 7K IFEHJ?f F7H B'EH:H; jKH?:?GK; IFEHJ?f v, N=EOKJ LKQN 
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A - L, 8,4v,89,3,4: d, 2( 68B9536:054 d, cu26()020:B 6,9(4: 9u8 2,9 9658:0-9  
 
547. *= NECQAQN dA H= LNeOKILPEKJ dA ?QHL=bEHEPe, =QPNA u HVgB; E8j;9J?L; v2976, OA dAR=EP d’gPNA 

JQ=J?eA AJ N=EOKJ dA H= LKOOEbEHEPe KBBANPA =QT OLKNPEBO dA RKEN HAQN LeNEKdA dA OQOLAJOEKJ 

=JJQHeA KQ NedQEPA d=JO ?ANP=EJAO ?EN?KJOP=J?AO, H= LHQL=NP dQ PAILO u ;N9;FJ?EDD;BB;I v2977. 

 
!APPA =LLNK?DA PKQP dA IgIA u H;IJH?9J?L; v2978 d=JO H’=LLKNP d’QJA u 9EDJH;-FH;KL; v 

KQ LNAQRA HEbeN=PKENA2979 L=N HAO OLKNPEBO LKQNOQEREO HAQN EILKO=EP d=JO QJ LNAIEAN PAILO, =BEJ 

dA LKQRKEN beJeBE?EAN d’QJA eHEIEJ=PEKJ2980 KQ d’QJA NedQ?PEKJ2981 dA H= LeNEKdA dA OQOLAJOEKJ, 

dA deIKJPNAN u 9ECC;DJ B7 IK8IJ7D9; ?DJ;H:?J; Ik9eP=EP: H;JHEKLU; :7DI (w) 9HAQN: 

EHg7D?IC; v2982. 

 
548. 'H O’=CEOO=EP AJOQEPA dA dEOPEJCQAN AJPNA HAO OQbOP=J?AO OLe?EBEeAO AP HAO =QPNAO 

OQbOP=J?AO2983. .KQN NAJRANOAN H= LNeOKILPEKJ dA ?QHL=bEHEPe LAO=JP OQN HQE, HA OLKNPEB =U=JP 

EJCeNe dAO OQbOP=J?AO OLe?EBEeAO dAR=EP =HKNO =LLKNPAN H= LNAQRA MQA L=N ?AP =?PA, EH JA ?DAN?D=EP 

                                                
H=MQAHHA u HA !+A, à H= dEBBeNAJ?A dA H= NfCHA BKJdeA OQN HA LNEJ?ELA dA H= OEJ?eNEPe dAO ?KILePEPEKJO 9NfCHA dA H= 
NAOLKJO=bEHEPe KbFA?PERA:, FHULE?J :;I ;N9;FJ?EDI R 9;JJ; I7D9J?ED v (#. *-/3',, KbO. OKQO 2A1, =BB. 2014/A/3475, 
EF.9?J., , JD", Jq 1, (=JREAN 2015,  ?DNKJ. 3), AT?ALPEKJO BKJdeAO OQN H= LNEOA AJ ?KILPA d’eHeIAJPO OQbFA?PEBO PAHO 
MQA HA dACNe dA B=QPA KQ dA JeCHECAJ?A dQ OLKNPEB. z 4. d=JO HA IgIA OAJO AJ I=PEfNA dA NAOLKJO=bEHEPe ?KJPN=?PQAHHA 
dQ B=EP LANOKJJAH : (.-!. 1A',2-.A3, u "NKEP à NeL=N=PEKJ. z !KJdEPEKJO dA H= NAOLKJO=bEHEPe ?KJPN=?PQAHHA. z $=EP 
CeJeN=PAQN. z 'JATe?QPEKJ EILQP=bHA =Q debEPAQN v, J.-C%., C?L?B CE:;, B=O?. 11-20, Jq 69. 
2976 #. dA *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, 
EF.9?J., L. 19. - Cf. !A1, =BB. 2002/A/432, ". ?/ $',A, OAJPAJ?A dQ 27 I=E 2003, LQbH. 'JPANJAP ; 0A?. 2A1, ''', L. 
419, .=N. 27. 
2977 !+A (2009), =NP 10.5 u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ b=OeA OQN dAO ?EN?KJOP=J?AO 
AT?ALPEKJJAHHAO v. - Cf. =?PQAHHAIAJP : !+A (2015), =NP 10.4 u ÉHEIEJ=PEKJ dA H= LeNEKdA dA OQOLAJOEKJ AJ H’=bOAJ?A 
dA B=QPA KQ dA JeCHECAJ?A v. z !AO =NPE?HAO O’=LLHEMQ=EAJP (LKQN HA LNAIEAN) AP O’=LLHEMQAJP PKQFKQNO (LKQN HAO 
OA?KJdO) MQAHHA MQA OKEP H= OQbOP=J?A AJ ?=QOA KQ HA IKIAJP dQ ?KJPNmHA. 
2978 -. ,'%%*', (. 1'#4#)',%, u ÉHeIAJPO ?DKEOEO dA FQNEOLNQdAJ?A NAJdQA AJ =LLHE?=PEKJ dQ !KdA IKJdE=H 
=JPEdKL=CA v, JKIB;JJ;H, 20 BeRNEAN 2006, L. 2. 
2979 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 274 : eRKMQ=JP ?APPA LKOOEbEHEPe 
LKQN HA OLKNPEB u :; I; :?I9KBF;H 7K CEO;D :kKD; 9EDJH;-FH;KL; v. 
2980 !+A (2009), =NP. 10.4, u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ HEeA à dAO OQbOP=J?AO OLe?EBEeAO 
d=JO ?ANP=EJAO ?EN?KJOP=J?AO v (LKQN HAO OAQHAO OQbOP=J?AO OLe?EBEeAO) AP 10.5 u AJJQH=PEKJ KQ NedQ?PEKJ dA H= 
LeNEKdA dA OQOLAJOEKJ b=OeA OQN dAO ?EN?KJOP=J?AO AT?ALPEKJJAHHAO v, LP. 1 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A v 
(.KQN PKQPAO HAO OQbOP=J?AO). - Cf. =?PQAHHAIAJP : !+A (2015), =NP 10.4 u ÉHEIEJ=PEKJ dA H= LeNEKdA dA OQOLAJOEKJ 
AJ H’=bOAJ?A dA B=QPA KQ dA JeCHECAJ?A v. 
2981 "8?:. (LKQN HAO OAQHAO OQbOP=J?AO OLe?EBEeAO), AP "8?:., LP. 2 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A OECJEBE?=PERA v 
(.KQN PKQPAO HAO OQbOP=J?AO). - Cf. =?PQAHHAIAJP : !+A (2015), =NP 10.5 u 0edQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ 
LKQN ?=QOA d’=bOAJ?A dA B=QPA KQ dA JeCHECAJ?A OECJEBE?=PERA v. 
2982 !+A (2009), =NP. 10.4, u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ HEeA à dAO OQbOP=J?AO OLe?EBEeAO 
d=JO ?ANP=EJAO ?EN?KJOP=J?AO v (LKQN HAO OAQHAO OQbOP=J?AO OLe?EBEeAO) AP 10.5 u AJJQH=PEKJ KQ NedQ?PEKJ dA H= 
LeNEKdA dA OQOLAJOEKJ b=OeA OQN dAO ?EN?KJOP=J?AO AT?ALPEKJJAHHAO v, LP. 1 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A v 
AP LP. 2 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A OECJEBE?=PERA v (.KQN PKQPAO HAO OQbOP=J?AO). 
2983 +gIA OE HAO dEOLKOEPEKJO AJ LNEJ?ELA =LLHE?=bHAO =QT OAQHAO OQbOP=J?AO JKJ OLe?EBEeAO LKQR=EAJP eC=HAIAJP 
gPNA QPEHEOeAO L=N QJ OLKNPEB =U=JP EJCeNe dAO OQbOP=J?AO OLe?EBEeAO I=EO J’=U=JP L=O NeQOOE à NAJRANOAN H= 
LNeOKILPEKJ dA ?QHL=bEHEPe LAO=JP OQN HQE =Q NAC=Nd dAO ?KJdEPEKJO LKOeAO L=N HAO dEOLKOEPEKJO EJOP=QNeAO LKQN ?AO 
OAQHO LNKdQEPO. 
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JE u R 7CUB?EH;H (w) 9O=: F;HfEHC7D9; v, JE u R C7IGK;H BkKI7g; :kKD; IK8IJ7D9; 7CUB?EH7DJ 

B7 F;HfEHC7D9; v2984. 

 
x ?APPA K??=OEKJ, HA !KdA IKJdE=H =JPEdKL=CA LNeRKU=EP QJA NfCHA deNKC=PKENA2985 

O’=CEOO=JP dQ dACNe dA LNAQRA LAO=JP OQN H’=PDHfPA ?D=NCe d’eP=bHEN ?AO ?EN?KJOP=J?AO KQ B=EPO 

L=NPE?QHEANO, dfO HKNO MQA u 9H:'78I;D9; :'?DJ;DJ?ED :'7CUB?EH7J?ED :; B7 F;HfEHC7D9; IFEHJ?L; 

:9AR=EP: WJH; UJ78B?; R B7 I7J?If79J?ED :; B'?DIJ7D9; :'7K:?J?ED v2986.  

 
549. 1’=CEOO=JP dA PKQPAO HAO =QPNAO OQbOP=J?AO, HA OLKNPEB eP=EP =IAJe à LNKQRAN à H= BKNI=PEKJ 

=NbEPN=HA, OAHKJ u KD jKIJ; UGK?B?8H; :;I FHE878?B?JUI v2987, MQ’EH J’=R=EP ?KIIEO =Q?QJA B=QPA KQ 

JeCHECAJ?A2988, KQ MQA O= B=QPA KQ JeCHECAJ?A JA LNeOAJP=EP L=O QJ ?=N=?PfNA u I?gD?f?97J?f v2989, 

?A MQE J’eP=EP L=O ?DKOA =EOeA.  

 
'H OQBBEP AJ ABBAP LKQN O’AJ ?KJR=EJ?NA dA OA NeBeNAN =Q !+A MQE N=LLAH=EP MQA dA PAHO 

IKPEBO d’=JJQH=PEKJ KQ NedQ?PEKJ dA H= O=J?PEKJ AJ?KQNQA JA PNKQRAN=EAJP u 7FFB?97J?ED GK; :7DI 

B;I 97I E] B;I 9?H9EDIJ7D9;I IEDJ LUH?J78B;C;DJ ;N9;FJ?EDD;BB;I ;J DED :7DI B7 gH7D:; C7jEH?JU 

:;I 97I v2990. 

 
550. "=JO ?AO DULKPDfOAO, H’=PDHfPA IEO AJ ?=QOA dAR=EP =EJOE B=ENA H= deIKJOPN=PEKJ u GKk?B 

D; I7L7?J F7I (78I;D9; :k?DJ;DJ?ED) EK GKk?B D; I; :EKJ7?J F7I (78I;D9; :; DUgB?g;D9;), CWC; 

;D 7O7DJ f7?J B7 FH;KL; :; B7 FBKI ;NJHWC; FHK:;D9; (d KJCEIJ 97KJ?ED e), GKk?B 7L7?J KJ?B?IU EK 

GKkED BK? 7L7?J 7:C?D?IJHU KD; IK8IJ7D9; ?DJ;H:?J; v2991. 

                                                
2984 !+A (2009), =NP. 10.4, u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ HEeA à dAO OQbOP=J?AO OLe?EBEeAO 
d=JO ?ANP=EJAO ?EN?KJOP=J?AO v. 
2985 x ?AHHA LNeRQA L=N OKJ =NPE?HA 3.1 (Cf. !+A (2009), =NP. 3 u .NAQRA dQ dKL=CA v, LP.1 u !D=NCA dA H= LNAQRA 
AP dACNe dA LNAQRA v ("EOLKOEPEKJO dAIAQNeAO EJ?D=JCeAO =Q OAEJ dQ !+A 2015). 
2986 !+A (2009), u !KIIAJP=ENA OQN H'=NPE?HA 10.4 v. - 2KQPABKEO, dA B=dKJ ?H=OOEMQA d=JO ?A ?=O, u B; IFEHJ?f 
L9KQR=EP: UJ78B?H 9ECC;DJ B7 IK8IJ7D9; IFU9?f?U; I';IJ H;JHEKLU; :7DI IED EHg7D?IC; F7H B7 FHUFED:UH7D9; :;I 
FHE878?B?JUI v ("8?:.). 
2987 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1096. - Cf. !+A (2009), =NP. 3 
u .NAQRA dQ dKL=CA v, LP.1 u !D=NCA dA H= LNAQRA AP dACNe dA LNAQRA v ("EOLKOEPEKJO dAIAQNeAO EJ?D=JCeAO =Q OAEJ 
dQ !+A 2015). 
2988 !+A (2009), =NP. 10.5 u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ b=OeA OQN dAO ?EN?KJOP=J?AO 
AT?ALPEKJJAHHAO v, LP. 1 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A v. 
2989 "8?:., LP. 2 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A OECJEBE?=PERA v. 
2990 !+A (2009), u !KIIAJP=ENA OQN HAO =NPE?HAO 10.5.1 AP 10.5.2 v. - Cf. -. ,'%%*', (. 1'#4#)',%, u ÉHeIAJPO 
?DKEOEO dA FQNEOLNQdAJ?A NAJdQA AJ =LLHE?=PEKJ dQ !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 2 O. OQN HAO ?KJdEPEKJO 
d’=LLHE?=PEKJ dAO dAQT =NPE?HAO ?EPeO. 
2991 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 155. - Cf. eC=HAIAJP L=N ATAILHA, 2A1, =BB. 2009/A/2014, A+A ?/ 0*4  & 
'HFK )AEOOA, OAJPAJ?A dQ 6 FQEHHAP 2010, LQbH. 'JPANJAP, .=N. 89, EJdEMQ=JP MQA HA B=NdA=Q dA H= LNAQRA NALKO=JP OQN 
H'=PDHfPA LKQN eP=bHEN MQ'EH J'=QN=EP ?KIIEO =Q?QJA B=QPA KQ JeCHECAJ?A Je?AOOEPA MQA ?A dANJEAN =NNERA à deIKJPNAN 
=RKEN B=EP IKJPNA d’QJ u JHVI h7KJ :;gHU :; L?g?B7D9; EK KD; FHK:;D9; ;NJHWC; v. 
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x ?APPA BEJ, KbHEC=PEKJ HQE eP=EP B=EPA d=JO PKQO HAO ?=O2992 dA FKEJdNA à OKJ dKOOEAN dAO 

eHeIAJPO u IFU9?f?GK;I ;J F;HJ?D;DJI v LANIAPP=JP d’ATLHEMQAN LKQNMQKE EH O’eP=EP e?=NPe dQ 

OP=Jd=Nd CeJeN=HAIAJP =LLHE?=bHA2993. 

 
551. "AQT NAI=NMQAO OAIbH=EAJP EJdEOLAJO=bHAO à ?A JERA=Q. "’QJA L=NP, HAO OLKNPEBO 

LKQNOQEREO =HH=EAJP CeJeN=HAIAJP PAJPAN dA deIKJPNAN MQ’EHO =R=EAJP =bOKNbe L=N EJ=dRANP=J?A 

dAO LNKdQEPO ?KJP=IEJeO L=N dAO OQbOP=J?AO dKL=JPAO, H= LHQL=NP dQ PAILO dAO ?KILHeIAJPO 

=HEIAJP=ENAO, I=EO L=O OAQHAIAJP. *AO ?=O dA O=bKP=CAO eP=EAJP eC=HAIAJP ?KQN=JPO, N=EOKJ LKQN 

H=MQAHHA HA !+A PN=EP=EP dA ?AO DULKPDfOAO d=JO OAO =NPE?HAO NAH=PEBO =QT DULKPDfOAO d’=JJQH=PEKJ 

KQ dA NedQ?PEKJ dAO O=J?PEKJO. 

 
"’=QPNA L=NP, H= deI=N?DA dQ 2A1 eP=EP H= OQER=JPA. 'H O’=CEOO=EP PKQP d’=bKNd dA ReNEBEAN 

OE H’=PDHfPA =R=EP ?KIIEO KQ JKJ QJA B=QPA, AP d=JO H= LKOEPERA, OE ?APPA dANJEfNA eP=EP KQ JKJ 

OECJEBE?=PERA. .=N OQEPA, H= O=J?PEKJ LNKJKJ?eA L=N QJA BedeN=PEKJ OLKNPERA LKQR=EP 

eRAJPQAHHAIAJP gPNA =JJQHeA d=JO HA LNAIEAN ?=O KQ OEILHAIAJP NedQEPA d=JO HA OA?KJd. 

  
552. 1QER=JP ?AO HECJAO dENA?PNE?AO, QJ =PDHfPA =U=JP LNEO PKQPAO HAO LNe?=QPEKJO LKOOEbHAO eP=EP 

PKQP d’=bKNd OQO?ALPEbHA dA RKEN =JJQHAN2994 H= LeNEKdA dA OQOLAJOEKJ LNKJKJ?eA à OKJ AJ?KJPNA 

AJ deIKJPN=JP =RKEN ePe u L?9J?C; :'KD I78EJ7g; :; B7 F7HJ :'KD 9ED9KHH;DJ v2995. 

  
*AO =QPNAO ?EN?KJOP=J?AO eRKMQeAO ?E-dAOOQO, I=EO L=O QJEMQAIAJP, J’=HH=EAJP 

CeJeN=HAIAJP MQ’AJPN=iJAN QJA OEILHA NedQ?PEKJ L=NPEAHHA2996 dA H= O=J?PEKJ EJBHECeA à H’=PDHfPA. 

'H AJ =HH=EP JKP=IIAJP dA H= OKNPA d=JO H’DULKPDfOA d’QJ ?KJPNmHA OA NeReH=JP LKOEPEB à H= OQEPA 

d'QJA ANNAQN d'ePEMQAP=CA, d'QJA ?KJP=IEJ=PEKJ dA ?KILHeIAJPO =HEIAJP=ENAO KQ dA 

                                                
2992 !’AOP à dENA =QOOE bEAJ d=JO HA ?=dNA dA H’=NP. 10.5.1 dQ !+A 2009 (u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A v) 
MQA OKJ =NP. 10.5.2 !+A (u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A OECJEBE?=PERA v). 
2993 !+A, u !KIIAJP=ENA OQN HAO =NPE?HAO 10.5.1 AP 10.5.2 v ; N=FKQP=JP à PEPNA d’ATAILHA MQA : u B; f7?J GK; B; 
IFEHJ?f F;H:; B7 FEII?8?B?JU :; g7gD;H :'?CFEHJ7DJ;I IECC;I :'7Hg;DJ F;D:7DJ KD; FUH?E:; :; IKIF;DI?ED EK B; f7?J 
GK; B7 97HH?VH; :K IFEHJ?f J?H; R I7 f?D, EK ;D9EH; B;I 9EDJH7?DJ;I :K 97B;D:H?;H :;I 9ECFUJ?J?EDI, D; I;H7?;DJ F7I 
:;I f79J;KHI F;HJ?D;DJI 7KN f?DI :; B7 HU:K9J?ED :; B7 FUH?E:; :; IKIF;DI?ED 7KN J;HC;I :; 9;J 7HJ?9B; v I=EO 
EJdEMQ=JP Je=JIKEJO MQA u 8?;D GK; B;I C?D;KHI D; 8UDUf?9?;DJ :'7K9KD JH7?J;C;DJ IFU9?7B ;D IE? 7K CEC;DJ :; B7 
:UJ;HC?D7J?ED :; B7 I7D9J?ED 7FFB?978B;, ?B D';D :;C;KH; F7I CE?DI GK; B7 j;KD;II; ;J B; C7DGK; :';NFUH?;D9; IEDJ 
:;I f79J;KHI F;HJ?D;DJI R FH;D:H; ;D 9EDI?:UH7J?ED FEKH :UJ;HC?D;H B7 f7KJ; :K IFEHJ?f EK :; B'7KJH; F;HIEDD; ;D 
L;HJK :; B'7HJ?9B; 10.5.2 (w) v. 
2994 !+A (2009), =NP 10.5.1 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A v. 
2995 !+A (2009), u !KIIAJP=ENA OQN HAO =NPE?HAO 10.5.1 AP 10.5.2 v (&ULKPDfOA JA O’=LLHEMQ=JP MQA d=JO HAO ?=O 
LNeRQO L=N H’=NPE?HA 10.5.1 dQ !+A). 
2996 !+A (2009), =NP 10.5.1 u AbOAJ?A dA B=QPA KQ dA JeCHECAJ?A v. 
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REP=IEJAO2997, KQ AJ?KNA d=JO HA ?=O Kn, O=JO AJ =RKEN ePe EJBKNIe =Q LNe=H=bHA, ?A dANJEAN O’eP=EP 

RQ =dIEJEOPNAN QJA OQbOP=J?A EHHE?EPA L=N OKJ IedA?EJ PN=EP=JP KQ OKJ AJPN=iJAQN2998. 

 
553. ,e=JIKEJO, O’EH AOP LAQ BNeMQAJP MQ’QJA O=J?PEKJ =JPEdKL=CA OKEP NedQEPA AP AJ?KNA IKEJO 

=JJQHeA2999 dAO DULKPDfOAO ATEOPAJP AJ FQNEOLNQdAJ?A. !KJ?ANJ=JP QJ ?=O d’=JJQH=PEKJ LQNA AP 

OEILHA dA H= O=J?PEKJ BedeN=HA AJ H’=bOAJ?A dA B=QPA KQ JeCHECAJ?A, EH AOP LKOOEbHA dA OA NeBeNAN 

à QJA =BB=ENA dA 20063000. 

 
3J =PDHfPA QGN=EJEAJ AOP ?KJPNmHe LKOEPEB à H= J=JdNKHKJA à H’K??=OEKJ d’QJ I=P?D dA 

DK?GAU OQN CH=?A OA deNKQH=JP HKNO dAO ?D=ILEKJJ=PO dQ IKJdA dA 2005. 1=J?PEKJJe d’QJA 

OQOLAJOEKJ dA dAQT (2) =JO L=N O= BedeN=PEKJ EJPANJ=PEKJ=HA, ?A dANJEAN O=EOEP HA 2A1 AJ =NCQ=JP 

dQ B=EP MQ’QJ ?DK? EILKNP=JP EJPANRAJQ d=JO HA ?=dNA d’QJ I=P?D O’eP=JP deNKQHe dAQT (2) IKEO 

=QL=N=R=JP HQE =R=EP R=HQ QJ OeFKQN à H’DmLEP=H, HEAQ d=JO HAMQAH EH eP=EP =NNERe d=JO H’EJ?=L=?EPe 

dA L=NHAN AP =R=EP ePe RE?PEIA d’QJ =NNgP ?=NdE=MQA.  

 
ABEJ dA HA OKECJAN, HA LANOKJJAH DKOLEP=HEAN = LNK?ede L=N EJFA?PEKJO EJPN=RAEJAQOAO AP 

EJPN=IQO?QH=ENAO dA LNKdQEPO ?KJPAJ=JP JKP=IIAJP dQ 0APKbEH 5%, OPeNKjdA AJ?KNA =LLAHe 

J=JdNKHKJA, à H= OQEPA dA MQKE HA OLKNPEB AJ MQAOPEKJ = LQ NALNAJdNA H= ?KILePEPEKJ. 

 
554. "=JO ?APPA ?=QOA, KQPNA HA B=EP d’=RKEN deIKJPNe ?KIIAJP H= OQbOP=J?A EJPANdEPA eP=EP 

AJPNeA d=JO OKJ KNC=JEOIA AJ LNKdQEO=JP JKP=IIAJP H= dK?QIAJP=PEKJ dQ ?AJPNA dA OKEJO 

NAH=PERA à OKJ DKOLEP=HEO=PEKJ, H’=PDHfPA = NeQOOE à ?KJR=EJ?NA HA L=JAH d’=NbEPNAO dA H’=bOAJ?A dA 

?KILKNPAIAJP B=QPEB dA O= L=NP d=JO ?APPA DULKPDfOA PNfO L=NPE?QHEfNA. 

 
                                                
2997 !+A (2009), u !KIIAJP=ENA OQN HAO =NPE?HAO 10.5.1 AP 10.5.2 v : N=FKQP=JP MQA u B;I IFEHJ?fI IEDJ H;IFEDI78B;I 
:;I FHE:K?JI GK'?BI ?DgVH;DJ (7HJ?9B; 2.1.1.) ;J EDJ UJU C?I ;D g7H:; GK7DJ R B7 FEII?8?B?JU :; 9EDJ7C?D7J?ED :;I 
9ECFBUC;DJI e. - %k7JhBVJ; ;D GK;IJ?ED FEKHH7 7?DI? BUg?J?C;C;DJ E8J;D?H KD 7BBVg;C;DJ :; I7 IKIF;DI?ED ;D 
7FFEHJ7DJ B7 FH;KL; d GK; B; HUIKBJ7J :'7D7BOI; 7DEHC7B ;IJ :û R KD; 9EDJ7C?D7J?ED :'KD; CKBJ?-L?J7C?D; 9EKH7DJ; 
79h;JU; 7KFHVI :'KD; IEKH9; D'7O7DJ 7K9KD B?;D 7L;9 :;I IK8IJ7D9;I ?DJ;H:?J;I ;J GK;, F7H 7?BB;KHI, ?B 7 ;N;H9U KD; 
gH7D:; L?g?B7D9; FEKH D; F7I 9EDIECC;H :'7KJH;I 9ECFBUC;DJI 7B?C;DJ7?H;I v ("8?:.). z !KJ?ANJ=JP HAO 
?KILHeIAJP=O =HEIAJP=ENAO, 9f. JKP=IIAJP : 2A1, =BB. 2009/A/2014, A+A ?/ 0*4  & 'HFK )AEOOA, EF.9?J., .=N. 
90. 
2998 !+A (2009), u !KIIAJP=ENA OQN HAO =NPE?HAO 10.5.1 AP 10.5.2 v : N=FKQP=JP MQA u B;I IFEHJ?fI IEDJ H;IFEDI78B;I 
:K 9hE?N :; B;KH F;HIEDD;B CU:?97B, ;J ?B B;KH ?D9EC8; :'?DfEHC;H 9;BK?-9? :; B'?DJ;H:?9J?ED FEKH ;KN :; H;9;LE?H 
JEKJ; IK8IJ7D9; ?DJ;H:?J; v. 
2999 !’AOP JKP=IIAJP =EJOE MQA HA ?eHfbNA ?U?HEOPA AHbANPK !KJP=dKN = PAJPe dA LNKQRAN AJ R=EJ MQA H’=J=HUOA 
LKOEPERA =Q IgIA LNKdQEP à H’K??=OEKJ dA H= 16fIA eP=LA dQ 2KQN dA $N=J?A 2010 OAN=EP H= ?KJOeMQAJ?A dA H’EJCAOPEKJ 
d’QJA RE=JdA ?KJP=IEJeA (!A1, =BB. 2011/A/2384 3!' ?/ A. !KJP=dKN 4AH=O?K & 0$#!, EF.9?J., AP !A1, =BB. 
2011/A/2386, 5A"A ?/ A. !KJP=dKN 4AH=O?K & 0$#!, EF.9?J.). - 4. eC=HAIAJP : !KI. .NAOOA 2A1, dQ 6 BeRNEAN 
2012, u !U?HEOIA z "KL=CA : {AHbANPK !KJP=dKN NA?KJJQ ?KQL=bHA d’QJA EJBN=?PEKJ dA dKL=CA L=N HA PNEbQJ=H 
=NbEPN=H dQ OLKNP (2A1) : OQOLAJOEKJ dA dAQT =JO| v. 
3000 Cf. !A1, =BB. 2005/A/990, -. .KbUAdKJKOPOAR ?/ ''&$, OAJPAJ?A dQ 24 =KoP 2006, LQbH. 'JPANJAP. 
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!ALAJd=JP, u ?B 9EDL?;DJ :; IEKB?gD;H GKk?B Ik7g?J :kKD 97I F7HJ?9KB?;H ;J KD?GK; E] B; 

jEK;KH UJ7?J :7DI Bk?D97F79?JU :; 9EDJH[B;H ;J :k?DfBK;H IKH B; JH7?J;C;DJ GK? BK? UJ7?J 7:C?D?IJHU 

FK?IGKk?B UJ7?J 7LUHU, IKH B7 87I; :; JUCE?gD7g;I :K F;HIEDD;B hEIF?J7B?;H, GKk?B UJ7?J ?D97F78B; 

:; 9ECCKD?GK;H. ED EKJH;, B; F;HIEDD;B D; FEKL7?J F7I 7JJ;D:H; B; HUL;?B :K jEK;KH FK?IGK; B7 

I?JK7J?ED UJ7?J KHg;DJ; v3001. 

 
555. "=JO QJA =QPNA =BB=ENA3002, HA 2A1 = AJ?KNA LQ ?KJOEdeNAN u GK; BkKI7g; :; IKFFBUC;DJI 

7B?C;DJ7?H;I 79GK?I 7KFHVI :kKD; IEKH9; Dk7O7DJ F7I :; 9EDD;N?ED 7L;9 B7 IK8IJ7D9; FHEh?8U;, 

E] Bk7JhBVJ; 7 UJU L?g?B7DJ ;D D; FH;D7DJ F7I :k7KJH;I IKFFBUC;DJI, ;J E] B;I 9?H9EDIJ7D9;I IEDJ 

LH7?C;DJ ;N9;FJ?EDD;BB;I, F;KJ :EDD;H B?;K R KD; f7KJ; iEH:?D7?H;j ;J DED I?gD?f?97J?L; v3003. 

 
AQ IKIAJP d’=LLHEMQAN HAO Ie?=JEOIAO ?E-dAOOQO ePQdEeO, HAO =NbEPNAO =R=EAJP =HKNO 

H’KbHEC=PEKJ dA dePANIEJAN OE QJA O=J?PEKJ dEO?ELHEJ=ENA dAR=EP gPNA =LLHEMQeA AP, d=JO 

H’=BBENI=PERA, BETAN O= J=PQNA AP O= MQKPEPe, Pa?DA MQE OA PNKQRA AJ?=dNeA L=N dEBBeNAJPAO NfCHAO. 

B - L’036(c: du 8,4v,89,3,4: d, 2( 68B9536:054 d, cu26()020:B  
  
556. .=NIE HAO u FH?D9?F;I gUDUH7KN 9deRAHKLLeO AP: 7FFB?GKUI F7H B; -A, v3004, MQ’EH O’=CEOOA 

dA u FH?D9?F;I gUDUH7KN :K :HE?J 7FFB?GKUI ;D C7J?VH; IFEHJ?L; v, dA u FH?D9?F;I fED:7C;DJ7KN 

:; FHE9U:KH; FUD7B; 7FFB?978B;I F7H 7D7BEg?; ;D C7J?VH; :?I9?FB?D7?H; v KQ dA u FH?D9?F;I 

fED:7C;DJ7KN FHEFH;I R BkEH:H; jKH?:?GK; IFEHJ?f v3005, JKIbNA d’AJPNA AQT, OKEP RKJP PKQP 

L=NPE?QHEfNAIAJP PNKQRAN à O’=LLHEMQAN =Q IKIAJP dA H’EJBHE?PEKJ L=N HAO =NbEPNAO dA O=J?PEKJO 

dEO?ELHEJ=ENAO, OKEP ?KJ?ANJAJP dENA?PAIAJP H= I=PEfNA =JPEdKL=CA3006. 

 
#J ABBAP, dfO HKNO MQ’EH O’=CEP d’EJBHECAN QJA O=J?PEKJ dEO?ELHEJ=ENA, = LHQO BKNPA N=EOKJ 

=JPEdKL=CA, HAO =PDHfPAO dKERAJP LKQRKEN beJeBE?EAN d’QJ IEJEIQI dA C=N=JPEAO =BEJ dA LNeOANRAN 

                                                
3001 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 156. 
3002 Cf. !A1, =BB. 2009/A/1870, 5A"A ?/ (. &=NdU & 31A"A, OAJPAJ?A dQ 21 I=E 2010, LQbH. 'JPANJAP. 
3003 #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 157 (2N=dQ?PEKJ HEbNA). 
3004 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1270 ; AP LHQO CeJeN=HAIAJP LKQN QJ 
?KILPA-NAJdQ ATD=QOPEB dA H’AJOAIbHA dA ?AO LNEJ?ELAO : 9f. "8?:., JJq 1270 O. 
3005 "8?:., Jq 1270. 
3006 !’AOP =EJOE JKP=IIAJP MQA u BEHIGK; B7 HUgB;C;DJ7J?ED IFEHJ?L; FHULE?J KD; fEKH9h;JJ;, B7 f?N7J?ED :; B7 F;?D; 
:E?J E8U?H d 7KN FH?D9?F;I gUDUH7KN, ;D F7HJ?9KB?;H Bk?D:?L?:K7B?I7J?ED :; B7 F;?D;, B7 FH?I; ;D 9ECFJ; :; JEKJ;I B;I 
9?H9EDIJ7D9;I, B; FH?D9?F; :; FHEFEHJ?EDD7B?JU, BkUg7B?JU :; JH7?J;C;DJ v ("8?:., Jq 1278, ?EP=JP : 2A1, =BB. 
2001/A/318, 4ENAJMQA ?/ 1SEOO !U?HEJC, OAJPAJ?A dQ 23 =RNEH 2001, LQbH. 'JPANJAP ; 0A?. 2A1, ''', L. 173, .=N. 19-
20). 



  327 

HAQNO dNKEPO HAO LHQO eHeIAJP=ENAO3007. 

 
#J L=NPE?QHEAN, IgIA OE HAO dEOLKOEPEKJO dA H= !#1"& JA OKJP L=O dENA?PAIAJP 

=LLHE?=bHAO à H’=NbEPN=CA3008, ?APPA OEPQ=PEKJ JA dKEP L=O ?KJdQENA à H= JeC=PEKJ dA ?AO dANJEfNAO 

L=N HA 2A1 MQE NEOMQAN=EP QJA =JJQH=PEKJ dA O= OAJPAJ?A =JJQHeA L=N HA 2NEbQJ=H BedeN=H 

OQEOOA3009. 

 
557. .KQN AJ NARAJEN =QT LNEJ?EL=HAO NfCHAO =LLHE?=bHAO =Q IKIAJP dA H’EJBHE?PEKJ dAO O=J?PEKJO 

=JPEdKL=CA, QJA dKQbHA =J=HKCEA REAJP FQOPEBEAN H’=LLHE?=PEKJ dQ LNEJ?ELA DKBB7 FE;D7 I?D; 9KBF7 

(L=O dA LAEJA O=JO ?QHL=bEHEPe). 

 
 *= O=J?PEKJ dEO?ELHEJ=ENA NALNeOAJP=JP QJA u F;?D; IJ7JKJ7?H; v3010 ?’AOP-à-dENA u KD; fEHC; 

:; F;?D; FH?LU; ?CFEIU; FEKH KD; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; v dKJP H= RK?=PEKJ AOP 

?H=ENAIAJP LQJEPERA3011, H’=J=HKCEA B=EPA =RA? H= I=PEfNA LeJ=HA3012 R= LKQRKEN AJCAJdNAN OKJ 

=LLHE?=PEKJ d=JO HA dKI=EJA =JPEdKL=CA3013. 

  
558. .=N =EHHAQNO, u 9H:7 jKH?IFHK:;D9; :K -A, 79U=JP: :Ug7gU B; FH?D9?F; 9LQNAIAJP OLKNPEB: 

I;BED B;GK;B Ik?B ;IJ BUg?J?C; :; FHUIKC;H B7 f7KJ; h ;J :ED9 B7 9KBF78?B?JU h :; B7 F;HIEDD; 7O7DJ 

9ECC?I KD; ?DfH79J?ED (E8j;9J?L;) :; :EF7g; v, QJA u 7FFB?97J?ED 7D7BEg?GK; :K FH?D9?F; DKBB7 

FE;D7 I?D; 9KBF7 v3014 eP=EP d’=QP=JP LHQO HeCEPEIA MQA HAO OAQHO NeOQHP=PO OLKNPEBO J’eP=EAJP =HKNO 

LHQO AJ ?=QOA3015. 

 

                                                
3007 !f. %. )A3$+A,,-)-&*#0, A. 0'%-88', %. +A*',4#0,', u AREO dA dNKEP OQN H= ?KJBKNIEPe dA 
?ANP=EJAO dEOLKOEPEKJO dQ LNKFAP dA !KdA +KJdE=H AJPEdKL=CA =RA? HAO LNEJ?ELAO dQ dNKEP EJPANJ=PEKJ=H 
?KIIQJeIAJP =??ALPeO v, EF.9?J., LL. 8-13. 
3008 Cf. +. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., LL. 345-346. 
3009 ,KP=IIAJP OQN HA BKJdAIAJP dQ JKJ-NAOLA?P dA H’KNdNA LQbHE? LNK?edQN=H (Cf. *"'., =NP. 190 =H. 2, HAP. A.) 
3010 2NEb. Bed., 1fNA ?KQN ?ER., 15 I=NO 1993 (4..217/1992), %QJdAH ?/ $#', EF.9?J. 
3011 2A1, =BB. 2007/-/1381, A. 4=HRANdA ?/ 3!', EF.9?J., .=N. 29. 
3012 Cf. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1279 ; KQ +. 12#',#0, %7 
IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H B; CED:; jKH?:?9E-
IFEHJ?f, EF.9?J., LL. 75 O.  
3013 !B. 2A1, =BB. 2007/-/1381, A. 4=HRANdA ?/ 3!', EF.9?J., .=N. 30). 
3014 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1283. 
3015 Cf. ?ALAJd=JP, .. 8#,-03$$',#,, DHE?J :K IFEHJ, EF.9?J., L. 459 : eP=JP d’=REO u B7 IEBKJ?ED H;J;DK; ;D 
C7J?VH; :; I7D9J?ED :K HUIKBJ7J IFEHJ?f v ?KJOEOP=EP AJ u B7 C?I; R BkU97HJ :K FH?D9?F; iDKBB7 FE;D7 I?D; 9KBF7j v. 
- Cf. eC=HAIAJP AJ ?A OAJO HA !+A HQE-IgIA, EJdEMQ=JP MQA OAO dEOLKOEPEKJO NAH=PERAO =QT O=J?PEKJO dEO?ELHEJ=ENAO 
?KJPAJQAO d=JO HAO =NPE?HAO 10.5.1 AP 10.5.2 JA PNKQR=EAJP à O’=LLHEMQAN u GK'R B7 f?N7J?ED :;I I7D9J?EDI 9AP JKJ: F7I 
R B7 GK;IJ?ED :; I7LE?H I? KD; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; ;IJ IKHL;DK; v (!+A (2009), u !KIIAJP=ENA OQN 
HAO =NPE?HAO 10.5.1 AP 10.5.2 v). - 2KQPABKEO, O’EH O’=CEP d’QJ B=EP EJdeJE=bHA, I=HCNe H’ATEOPAJ?A dA H= NfCHA dA H= 
NAOLKJO=bEHEPe KbFA?PERA AJ I=PEfNA dA dKL=CA, ATEOPAJP dAO LNeOKILPEKJO dA REKH=PEKJ dAO NeCHAIAJP=PEKJO 
=JPEdKL=CA MQA HAO OLKNPEBO LAQRAJP NAJRANOAN AP JKP=IIAJP KbPAJEN QJA =bOAJ?A PKP=HA dA O=J?PEKJ dA HAQNO NeOQHP=PO 
OLKNPEBO.  
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"A H’=LLHE?=PEKJ dA ?APPA NfCHA BKJd=IAJP=HA RKJP L=N OQEPA de?KQHAN HAO LKOOEbEHEPeO 

KBBANPAO à H’=PDHfPA OQOLAJdQ dA RKEN NeBKNIAN HAO O=J?PEKJO MQE HQE =QN=EAJP ePe LNe=H=bHAIAJP 

EJBHECeAO3016. 

  
559. !’AOP à ?A IKIAJP-Hà MQ’AJPNA AJ O?fJA HA OA?KJd LNEJ?ELA dEP u :k?D:?L?:K7B?JU :;I 

F;?D;I v3017 EILHEMQ=JP MQA HA dACNe dA ?QHL=bEHEPe d’QJ =PDHfPA LKQNOQERE LKQN dAO B=EPO dA 

dKL=CA OKEP LNEO AJ ?KILPA, JKJ OAQHAIAJP =Q IKIAJP dA H= dePANIEJ=PEKJ dA H= dQNeA dA O= 

OQOLAJOEKJ, ?’AOP-à-dENA dA O= MQKPEPe, I=EO AJ?KNA HKNO dA H= de?EOEKJ MQ=JP =Q IKJP=JP dA 

H’=IAJdA MQE HQE OAN= eRAJPQAHHAIAJP EJBHECeA.  

 
AHH=JP LHQO HKEJ, ?A dANJEAN R= EILKOAN, u :VI BEHI GKkKD; IK8IJ7D9; ?DJ;H:?J; ;IJ :U9;BU; 

:7DI BkEHg7D?IC; :kKD 7JhBVJ; v, MQA u B7 I7D9J?ED :?I9?FB?D7?H; 9OKEP: FHEFEHJ?EDD;BB; R B7 

9KBF78?B?JU :; Bk7JhBVJ; v3018, NeBeNAJ?A eP=JP =EJOE B=EPA =Q LNEJ?ELA JKJ IKEJO BKJd=IAJP=H 

dA u FHEFEHJ?EDD7B?JU v3019 MQE R= PAJdNA à OKJ ABBA?PEREPe LN=PEMQA. 

 
560. !A LNEJ?ELA = B=EP H’KbFAP dALQEO dA JKIbNAQOAO =JJeAO deFà d’QJA NA?KJJ=EOO=J?A P=JP L=N 

H= dK?PNEJA OQEOOA MQA L=N HA 2NEbQJ=H BedeN=H3020, KQ AJ?KNA L=N H= FQNEOLNQdAJ?A dQ 2A13021. 

                                                
3016 Cf. JKP=IIAJP, 2A1, =BB. 2007/-/1381, A. 4=HRANdA ?/ 3!', EF.9?J., .=N. 34, H= BKNI=PEKJ =NbEPN=HA eP=JP 
d’=REO MQA : u 9H:k7FFB?97J?ED :K FH?D9?F; iDKBB7 FE;D7 I?D; 9KBF7j 7KN I7D9J?EDI :?I9?FB?D7?H;I JHEKL; DEJ7CC;DJ 
IED ;NFH;II?ED R Bk7HJ?9B; 10 :K CE:; CED:?7B 7DJ?:EF7g;, GK? 7:C;J B7 FEII?8?B?JU FEKH Bk7JhBVJ; IKIF;D:K :; I; 
:?I9KBF;H ;J :kE8J;D?H Bk7DDKB7J?ED :; B7 I7D9J?ED Ik?B Dk7 F7I 9ECC?I :; i... f7KJ; EK :; DUgB?g;D9;j (7HJ?9B; 
10.5.1) EK B7 HU:K9J?ED :; B7 I7D9J?ED Ik?B Dk7 F7I 9ECC?I :; i... f7KJ; EK :; DUgB?g;D9; I?gD?f?97J?L;j (7HJ?9B; 
10.5.2) v. - 4. AJ?KNA, A. 0'%-88', *’=NbEPN=CA EJPANJ=PEKJ=H AJ I=PEfNA dA OLKNP, EF.9?J., Jq 1283.  
3017 Cf. #. dA *= 0-!&#$-3!A3*", u *= (QNEOLNQdAJ?A dQ 2A1 AJ I=PEfNA dA dKL=CA : L=JKN=I= AP 
deRAHKLLAIAJPO Ne?AJPO v, EF.9?J., L. 150 : BKJd=JP QJ PAH LNEJ?ELA OQN H’=NP. 10.5 dQ !+A 2009 (u AJJQH=PEKJ KQ 
NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ b=OeA OQN dAO ?EN?KJOP=J?AO AT?ALPEKJJAHHAO v) ; KQ A. 0'%-88', %k7H8?JH7g; 
?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1278. 
3018 "8?:., L. 157. - 4. AJ?KNA : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1278.  
3019 Cf. dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH BN=Jd=EO : 6. .&'*'..#, %; 9EDJH[B; :; FHEFEHJ?EDD7B?JU :7DI B;I 
jKH?IFHK:;D9;I 9EDIJ?JKJ?EDD;BB; ;J 7:C?D?IJH7J?L; fH7DT7?I;I, ed. É?KJKIE?= AP .3A+, ?KHH. 1?EAJ?A AP dNKEP 
=dIEJEOPN=PEBO, 1990 . z 4. =QOOE, LKQN QJ ATAILHA dA NA?KJJ=EOO=J?A L=N HA (QCA =dIEJEOPN=PEB BN=Jd=EO dQ LNEJ?ELA 
dA LNKLKNPEKJJ=HEPe dAO O=J?PEKJO (.=NIE HAO LNEJ?ELAO ?KJO=?N=JP HA NAOLA?P dA dNKEPO BKJd=IAJP=QT NA?KJJQO 
=LLHE?=bHAO =Q dNKEP dEO?ELHEJ=ENA BedeN=H) : !#, 13 I=NO 1987, D;BB; %; ,7?D, JJq 54149 AP 57318 ; D., 1987, OKII., 
L. 462, KbO.  . $-3!&#0. 
3020 Cf. .. +--0, DHE?J 7:C?D?IJH7J?f, 2fIA ed., 1PbILBHE, ?KHH. .Ne?EO dA dNKEP, P. ', 1994, LL. 416 O. : OAHKJ ?AP 
=QPAQN, H= LNAIEfNA =LLHE?=PEKJ FQNEOLNQdAJPEAHHA dA ?A LNEJ?ELA NAIKJPAN=EP à QJA de?EOEKJ dQ 2NEbQJ=H BedeN=H 
1QEOOA dQ 24 OALPAIbNA 1926 (A2$, 52, ', 222) ("8?:., L. 422). - 4. eC=HAIAJP .. +Ü**#0, u *A LNEJ?ELA dA 
LNKLKNPEKJJ=HEPe v, RD,, 1978, '', L. 197 ; KQ 1.4A, "0--%&#, 0-#!), %7 FHEFEHJ?EDD7B?JU :7DI B; :HE?J 
:; B7 CEDL;DJ?ED ;KHEFU;DD; :;I :HE?JI :; BkhECC;. )H;D:H; Bk?:U; I?CFB; 7K IUH?;KN, ed. $=?QHPeO QJERANOEP=ENAO 
1=EJP-*KQEO, ?KHH. "ERANO, 2001, LL. 39 à 43. - *A LNEJ?ELA dA LNKLKNPEKJJ=HEPe = ePe dALQEO EJO?NEP d=JO H= 
!KJOPEPQPEKJ 1QEOOA dQ 18 =RNEH 1999, d=JO OKJ eP=P AJ RECQAQN dALQEO HA 1AN F=JREAN 2000, =Q OAEJ dAO =NPE?HAO 5 AP 
36 : =NP. 5 u .NEJ?ELAO dA H’=?PEREPe dA H’#P=P NeCE L=N HA dNKEP v, =H. 2 (u %k79J?L?JU :; BkEJ7J :E?J HUFED:H; R KD ?DJUHWJ 
FK8B?9 ;J WJH; FHEFEHJ?EDDU; 7K 8KJ L?IU v) ; =NP. 36 u 0AOPNE?PEKJ dAO dNKEPO BKJd=IAJP=QT v, =H. 3 (u -EKJ; 
H;IJH?9J?ED :kKD :HE?J fED:7C;DJ7B :E?J WJH; FHEFEHJ?EDDU; 7K 8KJ L?IU v). 
3021 Cf. +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I. QJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; 
F7H B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., LL. 121-122 ; A. 0'%-88', *’=NbEPN=CA EJPANJ=PEKJ=H AJ I=PEfNA dA OLKNP, 
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'H AOP ABBAP NAC=Nde u 9ECC; KD FH?D9?F; gUDUH7B :K :HE?J 7FFB?978B; R JEKI, ;J 

DEJ7CC;DJ ;D C7J?VH; :; I7D9J?ED :?I9?FB?D7?H; v3022, MQE LHQO AOP u IFEHJ?L; v3023. 'H AOP IgIA 

MQAOPEKJ dA H’eIANCAJ?A d’QJ JKQRA=Q LNEJ?ELA BKJd=IAJP=H dA LNK?edQNA LeJ=HA u 7FFB?978B; 

F7H 7D7BEg?; ;D C7J?VH; :?I9?FB?D7?H; v3024 OLKNPERA. 

 
561. *A LNEJ?ELA dA LNKLKNPEKJJ=HEPe OA de?KILKOA AJ dNKEP OQEOOA AJ PNKEO (3) NfCHAO KQ 

I=TEIAO dEOPEJ?PAO d’=LLHE?=PEKJ ?QIQH=PERA, ?AO dANJEfNAO ?KJOEOP=JP AJ H’=deMQ=PEKJ, H= 

Je?AOOEPe, I=EO AJ?KNA AP H= LNKLKNPEKJJ=HEPe =Q OAJO ePNKEP d’QJA IAOQNA NAOPNE?PERA dAO dNKEPO 

BKJd=IAJP=QT3025.  

 
3JA PAHHA IAOQNA J’AOP =EJOE =dIEOOEbHA u GK; I? ;BB; ;IJ FHEFH; R 7JJ;?D:H; B; 8KJ 

:k?DJUHWJ FK8B?9 H;9h;H9hU (7FJ?JK:; EK 7:UGK7J?ED), I? 7K9KD; 7KJH; C;IKH; CE?DI ?D9?I?L; 

Dk;IJ FHEFH; R 7JJ;?D:H; 9; HUIKBJ7J (DU9;II?JU) ;J I? ;BB; D; L7 F7I 9ED9HVJ;C;DJ 7K-:;BR :; 9; 

GKk?B f7KJ FEKH 9;B7 (FHEFEHJ?EDD7B?JU 7K I;DI UJHE?J) v3026. 

 
562. ALLHEMQe à H= MQAOPEKJ dA H= MQKPEPe dA H= O=J?PEKJ, ?A LNEJ?ELA R= u 9ECC7D:;H (w) B7 

FH?I; ;D 9ECFJ; :; JEKJ;I B;I 9?H9EDIJ7D9;I :; Bk;IFV9; v3027, EILHEMQ=JP LNEJ?EL=HAIAJP ?AHHA 

dA u BkUBUC;DJ ?DJ;DJ?EDD;B :; Bk?DfH79J?ED v, dA u BkSg; :; Bk7JhBVJ; v, dQ u f7?J GK; Bk79J; 

FKD?II78B; 7?J 9EDJH?8KU R FHE9KH;H KD F7BC7HVI IFEHJ?f FH;IJ?g?;KN, EK, :; C7D?VH; gUDUH7B;, 

KD 8UDUf?9; 9EDI?:UH78B; v3028.  

                                                
EF.9?J., Jq 1278 ; -. ,'%%*', (. 1'#4#)',%, u ÉHeIAJPO ?DKEOEO dA FQNEOLNQdAJ?A NAJdQA AJ =LLHE?=PEKJ dQ !KdA 
IKJdE=H =JPEdKL=CA v, EF.9?J., L. 6 ; KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., 
L. 317. 
3022 -. ,'%%*', (. 1'#4#)',%, u ÉHeIAJPO ?DKEOEO dA FQNEOLNQdAJ?A NAJdQA AJ =LLHE?=PEKJ dQ !KdA IKJdE=H 
=JPEdKL=CA v, EF.9?J., L. 6. - 4. eC=HAIAJP : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, 
EF.9?J., L. 272 ; KQ A. 0'%-88', *’=NbEPN=CA EJPANJ=PEKJ=H AJ I=PEfNA dA OLKNP, EF.9?J., Jq 1278.  
3023 +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I. QJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H 
B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., L. 121. z 4. 2A1, =BB. 2011/A/2325, 3!' ?/ 0*4 , OAJPAJ?A dQ 23 de?AIbNA 
2011, LQbH. 'JPANJAP, .=N. 156. 
3024 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1278. - 4. ?ALAJd=JP : +. .#*2'#0, 
KbO. OKQO 2A1, =BB. 2010/A/2230, '5 $ ?/ 3)A" & 1. %EbbO, OAJPAJ?A dQ 22 BeRNEAN 2011, LQbH. 'JPANJAP, R;L. 
7H8., 2011, L. 820. 
3025 Cf. !. 0-3'**#0, u AREO dA dNKEP OQN H= ?KJBKNIEPe dA H’=NPE?HA 10.2 dQ !KdA IKJdE=H =JPEdKL=CA =RA? HAO 
LNEJ?ELAO BKJd=IAJP=QT dQ dNKEP J=PEKJ=H OQEOOA v, EF.9?J., L. 33 ; KQ A. A3#0, %. +A*',4#0,', +. 
&-22#*'#0, DHE?J 9EDIJ?JKJ?EDD;B IK?II;, ed. 1PbILBHE, ?KHH. .Ne?EO dA dNKEP, P. '', 2006, L. 108. 
3026 "8?:. 
3027 A. 0'%-88', *’=NbEPN=CA EJPANJ=PEKJ=H AJ I=PEfNA dA OLKNP, EF.9?J., Jq 1278. - 4. AJ?KNA +. 12#',#0, %7 
IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I. QJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H B; CED:; jKH?:?9E-
IFEHJ?f, EF.9?J., L. 121 ; KQ 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H 
=JPEdKL=CA v, EF.9?J., L. 28. 
3028 "8?:. - Cf. eC=HAIAJP : !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 63, MQE, d=JO ?A IgIA 
KNdNA d’EdeA N=LLAH=EP MQA HA !+A = PKQFKQNO AJREO=Ce u :;I FEII?8?B?JUI :; HU:K?H; EK :k7KgC;DJ;H 9H:;I FUH?E:;I 
:; IKIF;DI?ED 9MQ’EH EJOPEPQ=EP: ;D fED9J?ED :; :?ffUH;DJI UBUC;DJI 9ECC; B; JOF; :; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g;, 
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'H O’=CEP dA ?H=ENAIAJP LKOAN HAO PANIAO dQ deb=P AJ ?A MQE ?KJ?ANJA H= I=PEfNA 

=JPEdKL=CA. "=JO QJ LNAIEAN PAILO, OE HAO dEOLKOEPEKJO ?KJ?ANJ=JP HAO O=J?PEKJO, =Q IKEJO 

dALQEO H’=dKLPEKJ dQ !+A dQ 20093029, OKJP ?AJOeAO NAOLA?PAN HAO LNEJ?ELAO dA LNKLKNPEKJJ=HEPe 

AP d’EJdEREdQ=HEO=PEKJ dAO LAEJAO, ?’AOP LNe?EOeIAJP, AJ ?A MQE ?KJ?ANJA HA 2A1 I=EO AJ?KNA HA 

2NEbQJ=H BedeN=H OQEOOA, L=N?A MQA dAO LKOOEbEHEPeO dA NedQ?PEKJ dA ?AO dANJEfNAO OKJP LNeRQAO 

L=N HAO PATPAO. 

 
563. 1KQO H’AILENA dQ !+A dA 2009, HA NeCEIA dA O=J?PEKJO dEO?ELHEJ=ENAO EOOQ dA OKJ =NPE?HA 

10.2 AP LNeRKU=JP dAO LAEJAO BETAO dA OQOLAJOEKJ d’QJA dQNeA dA dAQT (2) =JJeAO LKQN QJA 

LNAIEfNA REKH=PEKJ dAO NfCHAO =JPEdKL=CA3030 NAOLA?P=EP u ;D IE? v HA LNEJ?ELA dA 

LNKLKNPEKJJ=HEPe3031 ?=N HA Ie?=JEOIA ?KNNA?PEB LNeRQ L=N OKJ =NPE?HA 10.5 u 9EDJ;D9=EP: v HA 

LNEJ?ELA dA LNKLKNPEKJJ=HEPe3032 KQ u 9EDIJ?JK9=EP: KD; 7FFB?97J?ED v dQdEP LNEJ?ELA3033.  

 
#J =LLHE?=PEKJ dA ?APPA dANJEfNA dEOLKOEPEKJ, H= O=J?PEKJ dA dAQT =JO dA OQOLAJOEKJ L=N 

LNEJ?ELA =QPKI=PEMQAIAJP =LLHE?=bHA LKQR=EP AJ ABBAP gPNA NedQEPA à QJ (1) =J I=TEIQI =EJOE 

MQ’ATLKOe =Q LNe=H=bHA, AJ ?=O dA B=QPA KQ JeCHECAJ?A JKJ OECJEBE?=PERA dA H’=PDHfPA LKQNOQERE, 

RKENA IgIA OQLLNEIeA, OE ?AHQE-?E L=NRAJ=EP à deIKJPNAN J’=RKEN ?KIIEO =Q?QJA B=QPA.  

 
564. .KQN =QOOE OedQEO=JPA MQ’AHHA L=N=EOOA, ?APPA =OOANPEKJ JA dKEP L=O eHQdAN HA B=EP MQ’u 7L;9 

                                                
B;I 9?H9EDIJ7D9;I :K 97I ?D:?L?:K;B (:;gHU :; f7KJ; EK :; DUgB?g;D9;), JOF; :; IK8IJ7D9; ?D9H?C?DU;, ;J B7 HUFUJ?J?ED 
EK DED :; B7 L?EB7J?ED v. 
3029 Cf. JKP=IIAJP, LKQN dAO ?NEPEMQAO dQ OUOPfIA EJOP=QNe AJ 2003, eP=UeAO L=N dAO de?EOEKJO dA ?AJOQNA dQ 2A1 
OQN HA BKJdAIAJP dQ LNEJ?ELA dA LNKLKNPEKJJ=HEPe : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 445 ; !. !&A311A0", u *A 
!KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 63 ; KQ 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q 
?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 28. 
3030 !+A, =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ dA 
OQbOP=J?AO EJPANdEPAO KQ dA IePDKdAO EJPANdEPAO v : u 9H:7 FUH?E:; :; IKIF;DI?ED ?CFEIU; FEKH KD; L?EB7J?ED :;I 
7HJ?9B;I 2.1 ()HUI;D9; :kKD; IK8IJ7D9; ?DJ;H:?J;, :; I;I CUJ78EB?J;I EK :; I;I C7HGK;KHI), 2.2 (.I7g; EK J;DJ7J?L; 
:kKI7g; F7H KD IFEHJ?f :kKD; IK8IJ7D9; ?DJ;H:?J; EK :kKD; CUJhE:; ?DJ;H:?J;) EK 2.6 ()EII;II?ED :; IK8IJ7D9;I EK 
CUJhE:;I ?DJ;H:?J;I) I;H7 B7 IK?L7DJ; (f) : )H;C?VH; L?EB7J?ED : D;KN (2) 7DI :; IKIF;DI?ED v. 
3031 2A1, =BB. 2011/A/2325, 3!' ?/ 0*4 , EF.9?J., .=N. 163. - Cf. %. )A3$+A,,-)-&*#0, A. 0'%-88', %. 
+A*',4#0,', u AREO dA dNKEP OQN H= ?KJBKNIEPe dA ?ANP=EJAO dEOLKOEPEKJO dQ LNKFAP dA !KdA +KJdE=H AJPEdKL=CA 
=RA? HAO LNEJ?ELAO dQ dNKEP EJPANJ=PEKJ=H ?KIIQJeIAJP =??ALPeO v, EF.9?J., LL. 41-51. - 4. eC=HAIAJP, O’=CEOO=JP 
dA H= FQNEOLNQdAJ?A dQ 2NEbQJ=H BedeN=H OQEOOA : -. ,'%%*', (. 1'#4#)',%, u ÉHeIAJPO ?DKEOEO dA FQNEOLNQdAJ?A 
NAJdQA AJ =LLHE?=PEKJ dQ !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 6-7 : B=EO=JP NeBeNAJ?A à H’=NNgP dEP dAO "J=CAQNO 
?DEJKEO" dQ 31 I=NO 1999 (2NEb. Bed., =BB. 5..83/1999, 31 I=NO 1999, *Q ,= 5=JC AP =H. ?/ $',A, 0A?. 2A1, '', L. 
767) u GK? 9EDIJ7J; GKk;D C7J?VH; :; :EF7g; KD; I7D9J?ED :; :;KN 92: 7DI D; 9EDIJ?JK; F7I KD; 7JJ;?DJ; R B7 
F;HIEDD7B?JU hEHI :; JEKJ; FHEFEHJ?ED 7L;9 B; 9ECFEHJ;C;DJ GKk;BB; I7D9J?EDD; v. - 4. AJ?KNA H’=BB=ENA 4..148/2006 
(2NEb. Bed., 1fNA ?KQN ?ER., 4..148/2006, 10 F=JREAN 2007, ". &KJdK ?/ A+A AP =H., ?KJOEd. 7.1 AP 7.3.2, BKBB. A,A, 
2007, L. 569 ;  7P. )7B., 13-17 FQEHHAP 2007, L. 41, JKPA. A. 0'%-88').  
3032 2A1, =BB. 2011/A/2325, 3!' ?/ 0*4 , EF.9?J., .=N. 161. 
3033 2A1, =BB. 2005/A/922, ". &KJdK ?/ 1SEOO !U?HEJC & 1SEOO -HUILE?, OAJPAJ?A dQ 10 F=JREAN 2006, LQbH. 
'JPANJAP, ; JD", 2007, L. 200, KbO. #. *-/3',, .=N. 163. 
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I7 9ED9;FJ?ED IJ7D:7H:?IU; ;J H;IJH?9J?L; v, HA !+A NedQEO=EP à H’ATPNgIA u Bk7FFB?97J?ED :K 

FH?D9?F; :; FHEFEHJ?EDD7B?JU, :7DI Bk?DJUHWJ 9Je=JIKEJO: :; BkKD?fEHC?I7J?ED v3034. 

  
#J N=EOKJ dQ OUOPfIA à dKQbHA dePAJPA EJOPEPQe L=N HA !+A MQE RKQH=EP MQA u B7 GK;IJ?ED 

:; I7LE?H :7DI GK;BB; C;IKH; KD; I7D9J?ED :9AR=EP: WJH;, B; 97I U9hU7DJ, IKFFH?CU; EK HU:K?J; 

D; I; FEI;H9=EP: GK; :7DI B;I 97I E] (w) B; IFEHJ?f (w) 79=QN=EP: UJ78B? :;I UBUC;DJI jKIJ?f?7DJ 

B; FH?D9?F; :kKD; IKFFH;II?ED EK :kKD; HU:K9J?ED v3035, HAO =PDHfPAO OA PNKQR=EAJP PKQP d’=bKNd 

HA LHQO OKQRAJP d=JO H’EILKOOEbEHEPe d’eREPAN H= O=J?PEKJ dA LNEJ?ELA dA 2 =JJeAO dA OQOLAJOEKJ. 

  
565. "=JO HA IAEHHAQN dAO ?=O, à H= ?KJdEPEKJ d’=RKEN =LLKNPe H= LNAQRA dA H’ATEOPAJ?A dA 

u 9?H9EDIJ7D9;I F7HJ?9KB?VH;I v3036, KQ u ;N9;FJ?EDD;BB;I v3037, ?AQT-?E LKQR=EAJP gPNA dEO?QHLeO 

=Q IKEJO L=NPEAHHAIAJP, eP=JP =HKNO L=OOEbHAO d’QJA O=J?PEKJ d’QJA =JJeA =Q IEJEIQI.  

 
!A J’eP=EP dKJ? MQA dA I=JEfNA PNfO AT?ALPEKJJAHHA, =LNfO =RKEN L=OOe H’AJOAIbHA dA ?AO 

e?QAEHO MQA HA OLKNPEB LKQR=EP RKEN O= O=J?PEKJ eRAJPQAHHAIAJP =JJQHeA AJ N=LLKNP=JP H= LNAQRA 

                                                
3034 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 28. 
- x ?A PEPNA, 4. AJ?KNA : -. ,'%%*', (. 1'#4#)',%, u ÉHeIAJPO ?DKEOEO dA FQNEOLNQdAJ?A NAJdQA AJ =LLHE?=PEKJ 
dQ !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 6, EJdEMQ=JP MQA u 9H:7 jKH?IFHK:;D9; 7 Ug7B;C;DJ 7:C?I, R jKIJ; J?JH;, 
GK; Bk7FFB?97J?ED :K FH?D9?F; :; B7 FHEFEHJ?EDD7B?JU UJ7?J FBKI H;IJH;?DJ :;FK?I B7 C?I; ;D FB79; :;I DEKL;BB;I HVgB;I 
:K CE:;, 9;JJ; H;IJH?9J?ED UJ7DJ FB;?D;C;DJ jKIJ?f?U; F7H B; 8KJ CWC; :K CE:;, GK? L?I; KD; h7HCED?I7J?ED :; B7 
BKJJ; 9EDJH; B; :EF7g; ;J KD; Ug7B?JU :; JH7?J;C;DJ ;DJH; B;I :?ffUH;DJI 7JhBVJ;I ;J B;I :?ffUH;DJI IFEHJI. A 9;J ;ff;J, 
B; -A, 7 DEJ7CC;DJ H;B;LU :7DI B7 I;DJ;D9; KD7KII 9!A1, =BB. 2005/A/847, &. )J=QOO ?/ $'1, OAJPAJ?A dQ 20 
FQEHHAP 2005, LQbH. 'JPANJAP, JD", 2007, L. 246, KbO. &A1!&#0: : i4...5 Jh; FKHFEI; Ef ?DJHE:K9?Dg Jh; 0ADC M7I 
JE h7HCED?P; 7J Jh; J?C; 7 FB;JhEH7 Ef :EF?Dg I7D9J?EDI JE Jh; gH;7J;IJ ;NJ;DJ FEII?8B; 7D: JE KD-9EKFB; Jh;C fHEC 
8EJh Jh; 7JhB;J;kI F;HIED7B 9?H9KCIJ7D9;I (7C7J;KH EH FHEf;II?ED7B, EB: EH OEKDg 7JhB;J;, ;J9...) 7I M;BB 7I fHEC 
9?H9KCIJ7D9;I H;B7J?Dg JE Jh; IF;9?f?9 JOF; Ef IFEHJ (?D:?L?:K7B IFEHJ EH J;7C IFEHJ, ;J9.)j. %; -A, H;B9AR=EP: ;D9EH;, 
:7DI B7 I;DJ;D9; !ED:E 92A1, =BB. 2005/A/922, ". &KJdK ?/ 1SEOO !U?HEJC & 1SEOO -HUILE?, EF.9?J.:, GK; : 
i9Q:D; ?DJ;HFHUJ7J?ED FBKI IEKFB; :K:?J IOIJVC; GK? F;HC;JJH7?J F7H ;N;CFB; KD; 7JJUDK7J?ED :; B7 I7D9J?ED CWC; 
;D Bk78I;D9; :;I 9?H9EDIJ7D9;I F7HJ?9KB?VH;I FHULK;I 7KN 7HJ?9B;I 264 ;J 265 RAD 4AHJ?9B; 10.5 :K CE:; (D; f?gKH; 
F7I :7DI B7 :U9?I?ED)5, FEKHH7?J C;JJH; ;D :7Dg;H IED 7FFB?97J?ED KD?fEHC; ;J IED ;ff?979?JUj v. *AO IgIAO =QPAQNO 
LKQNOQER=EAJP AJBEJ OKQHECJ=JP MQA u 9H:7 jKH?IFHK:;D9; :K -A, I;C8B9=EP: 7LE?H 7:C?I GK; 9;JJ; 7FFHE9h; 
(Bk7FFHE9h; H;IJH?9J?L; GK? F;HC;J :k7DDKB;H EK :?C?DK;H B7 IKIF;DI?ED KD?GK;C;DJ :7DI :;I 9?H9EDIJ7D9;I 
;N9;FJ?EDD;BB;I) Dk;IJ F7I 9EDJH7?H; 7K FH?D9?F; :; B7 FHEFEHJ?EDD7B?JU 9?EP=JP HAO OAJPAJ?AO : !A1, =BB. -% 04/003, 
2. #dS=NdO ?/ 'AA$ & 31A2$, OAJPAJ?A dQ 17 =KoP 2004 ; !A1, =BB. 2004/A/690, &ELLANdEJCAN ?/ A2., OAJPAJ?A 
dQ 24 I=NO 2005, LQbH. 'JPANJAP ; !A1, =BB. 2005/A/847, &. )J=QOO ?/ $'1, EF.9?J. ; 2A1, =BB. 2005/A/922, ". 
&KJdK ?/ 1SEOO !U?HEJC & 1SEOO -HUILE?, EF.9?J. ; !A1, =BB. 2005/A/830, 1MQEVV=PK ?/ $',A, OAJPAJ?A dQ 15 
FQEHHAP 2005, LQbH. 'JPANJAP:. 
3035 2A1, =BB. 2005/A/922, ". &KJdK ?/ 1SEOO !U?HEJC & 1SEOO -HUILE?, EF.9?J., .=N. 64. 
3036 "8?:., .=N. 68. 
3037 Cf. AJ L=NPE?QHEAN H’EJPEPQHe dA H’=NP. 10.5 dQ !+A 2009 : u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA 
OQOLAJOEKJ b=OeA OQN dAO u ?EN?KJOP=J?AO AT?ALPEKJJAHHAO v. - 4KEN eC=HAIAJP HA IgIA PATPA d=JO O= RANOEKJ 2009 
AP OKJ u !KIIAJP=ENA OQN HAO =NPE?HAO 10.5.1 AP 10.5.2 v =QT PANIAO dQMQAH u 9H:; CE:; FHULE?J B7 FEII?8?B?JU 
:'7DDKB7J?ED EK :; HU:K9J?ED :; B7 FUH?E:; :; IKIF;DI?ED ;D 97I :; 9?H9EDIJ7D9;I ;N9;FJ?EDD;BB;I E] B; IFEHJ?f 
F;KJ UJ78B?H B'78I;D9; :; f7KJ; EK :; DUgB?g;D9; EK B'78I;D9; :; f7KJ; EK :; DUgB?g;D9; I?gD?f?97J?L; :; I7 F7HJ ;D 
H7FFEHJ 7L;9 B7 L?EB7J?ED v. #P N=FKQP=JP MQA u 9H:;I 7HJ?9B;I 10.5.1 ;J 10.5.2 D; JHEKL;DJ 7FFB?97J?ED GK; :7DI B;I 
97I E] B;I 9?H9EDIJ7D9;I IEDJ LUH?J78B;C;DJ ;N9;FJ?EDD;BB;I ;J DED :7DI B7 gH7D:; C7jEH?JU :;I 97I v. - 4. AJBEJ à 
PEPNA d’ATAILHA : 2A1, =BB. 2011/A/2325, 3!' ?/ 0*4 , EF.9?J., .=N. 61.  
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d’QJA =bOAJ?A PKP=HA dA B=QPA KQ JeCHECAJ?A, DULKPDfOA NAHAR=JP dQ ?=O d’e?KHA. 

 
566. !’AOP LKQNMQKE EH eP=EP LKOOEbHA dA OA dAI=JdAN OE HAO LKOOEbEHEPeO dA NedQ?PEKJ dAO LAEJAO 

AJREO=CeAO L=N HA !+A OQBBEO=EAJP à ?KJOEdeNAN MQA HA OUOPfIA CHKb=H dA NAOLKJO=bEHEPe 

KbFA?PERA NAOLA?P=EP HAO LNEJ?ELAO d’EJdEREdQ=HEO=PEKJ AP dA LNKLKNPEKJJ=HEPe. #J LN=PEMQA, EH eP=EP 

B=EP B=?A, H= LHQL=NP dQ PAILO, à dA ReNEP=bHAO LAEJAO LH=J?DANO3038.  

 
 AQ RQ dA ?A ?KJOP=P, AP = BKNPEKNE AJ OA OEPQ=JP u QJEMQAIAJP v OQN HA LH=J dEO?ELHEJ=ENA, HAO 

L=NHAIAJP=ENAO BN=Jd=EO ?KJOEdfNAJP HAO Ie?=JEOIAO EOOQO dQ !+A NAH=PEBO à H= BET=PEKJ dAO 

O=J?PEKJO =JPEdKL=CA ?KIIA ?KJPN=ENAO u 7K FH?D9?F; 9EDIJ?JKJ?EDD;B :k?D:?L?:K7B?I7J?ED :;I 

F;?D;I v3039. 'HO AJ NABQOAJP dKJ? PKQPA u 7FFB?97J?ED B?JJUH7B; v AP HAO EJPANLNfPAJP ?KIIA 

EJOP=QN=JP JKJ L=O dAO LAEJAO IEJEI=HAO, I=EO u C7N?C7B;I v, LANIAPP=JP =QT FQCAO OLKNPEBO 

?KIIA eP=PEMQAO dA HAO IKdQHAN3040. 

 
567. #JOQEPA, OA LKOA H= MQAOPEKJ dA O=RKEN OE u B; FH?D9?F; :; FHEFEHJ?EDD7B?JU 9PKQP ?KIIA 

?AHQE d’EJdEREdQ=HEO=PEKJ: Dk?CFEI9=EP: F7I 7K 97I F7H 97I, KD 7IIEKFB?II;C;DJ 7KN :?IFEI?J?EDI 

:K 9E:; CED:?7B v MQE ?KJOEOPAN=EP d=JO HA B=EP dA H= LNEOA AJ ?KILPA dA u 9?H9EDIJ7D9;9O: 

7JJUDK7DJ;9O: DED FHULK;I F7H B;I J;NJ;I v3041 ? 

 
1E HA 2A1 OAIbHA LAQ AJ?HEJ à NAPAJEN QJA PAHHA OKHQPEKJ, EH JA dARN=EP L=O à H’=RAJEN H= 

JeCHECAN. #J ABBAP, DAQNP=JP ?ANP=EJO dNKEPO eP=PEMQAO, AHHA ?NeA JKP=IIAJP AJ $N=J?A QJA NQLPQNA 

d’eC=HEPe AJPNA HAO OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H AP =QPNAO OLKNPEBO, =Q beJeBE?A dAO OA?KJdO, 

MQE OA PNKQRAJP dfO HKNO IEAQT LNKPeCeO. 

 
568. #JBEJ, H= MQAOPEKJ MQE à H’DAQNA =?PQAHHA NEOMQA dA LKOAN HA LHQO dA LNKbHfIAO =Q NAC=Nd dQ 

LNEJ?ELA dA LNKLKNPEKJJ=HEPe NeOEdA d=JO HA ?QIQH dAO O=J?PEKJO dEO?ELHEJ=ENAO AP BEJ=J?EfNAO 

                                                
3038 Cf. *KE Jq 2007-1198 dQ 10 =KoP 2007 NAJBKNd=JP H= HQPPA ?KJPNA H= Ne?EdERA dAO I=FAQNO AP dAO IEJAQNO, J(, 
11 =KoP 2007, L. 13466. - 4. (. .0A"#*, u #JBEJ dAO HECJAO dENA?PNE?AO LKQN O=J?PEKJJAN HAO deHEJMQ=JPO 
Ne?EdEREOPAO. (!KIIAJP=ENA dA H= HKE dQ 10 =KoP 2007 OQN HAO {LAEJAO LH=J?DANO|) v, D., 2007, L. 2247 ; KQ +. 
&#08-%-#4A,1, u .NeRAJEN H= Ne?EdERA : HAO HEIEPAO dA H= NeLNAOOEKJ LeJ=HA v, AJ FUD7B, 2007, L. 357. 
3039 0=LLKNP A,, Jq 2441, EF.9?J., L. 44. - !A LNEJ?ELA ?KJPAJQ =Q OAEJ dA H’=NPE?HA 8 dA H= "e?H=N=PEKJ dAO dNKEPO 
dA H’DKIIA AP dQ ?EPKUAJ d Ik7FFB?GK; R Bk;DI;C8B; :;I I7D9J?EDI 7O7DJ KD 97H79JVH; HUFH;II?f ;J J;D:7DJ R UL?J;H 
B7 HU?JUH7J?ED, ;J H;D: DU9;II7?H; Bk7:7FJ7J?ED :K GK7DJKC :;I F;?D;I 7KN 9?H9EDIJ7D9;I FHEFH;I R 9h7GK; 97I v 
("8?:.). 'H EILHEMQA MQA u 9H:k7KJEH?JU 9ECFUJ;DJ; FEKH FHEDED9;H B7 I7D9J?ED :E?J JEKjEKHI WJH; ;D C;IKH; 
:k?D:?L?:K7B?I;H B7 I7D9J?ED v ("8?:.). 
3040 "8?:. - Cf. !#, =REO, 12 K?PKbNA 2006, Jq 373750, EJedEP. 
3041 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 28. 
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=QPKNEOe L=N HA !+A3042.  

 
AQ BEJ=H, EH OAIbHAN=EP MQ’EH JA OKEP u F7I FEII?8B; :; :UJ;HC?D;H R Bk7L7D9; I? KD; 

I7D9J?ED FHULK; ;J FHEDED9U; F7H KD; fU:UH7J?ED IFEHJ?L; ;IJ 9EDfEHC; 7K FH?D9?F; :; 

FHEFEHJ?EDD7B?JU (w) 9?:;J ;N7C;D :9AR=JP: 7K 9EDJH7?H; I; f7?H; 7K 97I F7H 97I v3043.  

 
569. *A B=EP MQA H= dANJEfNA RANOEKJ dQ !+A EJOPEPQA dAO O=J?PEKJO dA OQOLAJOEKJ =CCN=ReAO 

MQE OANKJP LNKJKJ?eAO OQN HA BKJdAIAJP d’QJ OUOPfIA dA LNeOKILPEKJO NAJKQRAHe JA dARN=EP 

d’=EHHAQNO L=O ?HKNA ?A deb=P. 

F 2 - L’049:(u8(:054 d’u4, 68B9536:054 d, H 454-cu26()020:B I (u 685-0: d,9 
(:/2C:,9 68568,9 
 
570. *’=NPE?HA 10.2 dQ !+A NAH=PEB =QT u 9O:KIF;DI?EDI ;D 97I :; FHUI;D9;, :kKI7g; EK :; 

J;DJ7J?L; :kKI7g;, EK :; FEII;II?ED :kKD; IK8IJ7D9; ?DJ;H:?J; EK :kKD; CUJhE:; ?DJ;H:?J; v3044, 

dEOLKOA MQA : 

 
u %7 FUH?E:; :; IKIF;DI?ED FEKH KD; L?EB7J?ED :;I 7HJ?9B;I 2.1, 2.2 EK 2.6 I;H7 B7 IK?L7DJ;, IEKI 

HUI;HL; :kKD; HU:K9J?ED EK :kKD IKHI?I FEJ;DJ?;B 9EDfEHCUC;DJ 7KN 7HJ?9B;I 10.4, 10.5 EK 10.6 

: 

10.2.1 %7 :KHU; :; B7 IKIF;DI?ED I;H7 :; GK7JH; 7DI BEHIGK; : 

 

10.2.1.1 %7 L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; Dk?CFB?GK; F7I KD; IK8IJ7D9; IFU9?f?U;, R CE?DI 

GK; B; IFEHJ?f EK Bk7KJH; F;HIEDD; D; FK?II; UJ78B?H GK; 9;JJ; L?EB7J?ED DkUJ7?J F7I ?DJ;DJ?EDD;BB;. 

 

10.2.1.2 %7 L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; ?CFB?GK; KD; IK8IJ7D9; IFU9?f?U; ;J BkEHg7D?I7J?ED 

7DJ?:EF7g; F;KJ UJ78B?H GK; 9;JJ; L?EB7J?ED UJ7?J ?DJ;DJ?EDD;BB;. 

 

10.2.2 ,? Bk7HJ?9B; 10.2.1 D; Ik7FFB?GK; F7I, B7 :KHU; :; B7 IKIF;DI?ED I;H7 :; :;KN 7DI. 

                                                
3042 "8?:. - Cf. L=N AT. : 2A1, =BB. 2010/A/2101, 3!' ?/ A. & $$!, OAJPAJ?A dQ 18 BeRNEAN 2011, LQbH. 'JPANJAP. *A 
2A1 = ?KJOEdeNe d=JO ?APPA =BB=ENA MQA OE u 9H:k7C;D:; ;IJ 7:C?I; 9ECC; UJ7DJ BkKD; :;I fEHC;I :; I7D9J?EDI 
:?I9?FB?D7?H;I FEKL7DJ WJH; 7:EFJU; L7B78B;C;DJ F7H KD; 7IIE9?7J?ED IFEHJ?L;, ;J 9MQA: B; 9KCKB :kKD; 7C;D:; 
7L;9 :k7KJH;I fEHC;I :; I7D9J?EDI, J;BB;I GKkKD; IKIF;DI?ED, Dk;IJ F7I 9EDI?:UHU ?BBUg7B EK :?IFHEFEHJ?EDDU ;D 
IE? v, (.=N. 67), u B7 I?JK7J?ED f?D7D9?VH; :K 9EKH;KH v, dAR=EP gPNA LNEOA AJ ?KJOEdeN=PEKJ =Q NAC=Nd dQ u FH?D9?F; 
:; (w) FHEFEHJ?EDD7B?JU 9MQE: H;GK9ANN=EP: 9AJ H’AOLf?A: GK; Bk7C;D:; IE?J HU:K?J; R B7 CE?J?U :K H;L;DK D;J H;J;DK 
9ECC; 87I; :; 97B9KB v (.=N. 77). 
3043 +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I. QJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H 
B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., L. 122. 
3044 Cf. A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., L. 12, O’=CEOO=JP dA H= 
IAJPEKJ dA ?A ?D=JCAIAJP L=NIE ?AQT ?KJOEdeNeO ?KIIA OECJEBE?=PEBO. 
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10.2.3 AK I;DI :;I 7HJ?9B;I 10.2 ;J 10.3, B; J;HC; {?DJ;DJ?EDD;B| L?I; R ?:;DJ?f?;H B;I IFEHJ?fI GK? 

JH?9h;DJ. Ck;IJ FEKHGKE? 9; J;HC; ;N?g; GK; B; IFEHJ?f EK Bk7KJH; F;HIEDD; 7?J 7:EFJU KD; 

9ED:K?J; :EDJ ?B/;BB; I7L7?J GKk;BB; 9EDIJ?JK7?J EK FHELEGK7?J KD; L?EB7J?ED :;I HVgB;I 

7DJ?:EF7g; EK GKk?B ;N?IJ7?J KD H?IGK; ?CFEHJ7DJ GKk;BB; FK?II; 9EDIJ?JK;H EK 78EKJ?H R KD; 

L?EB7J?ED :;I HVgB;I 7DJ?:EF7g;, ;J 7 C7D?f;IJ;C;DJ ?gDEHU 9; H?IGK;. .D; L?EB7J?ED :;I HVgB;I 

7DJ?:EF7g; :U9EKB7DJ :kKD HUIKBJ7J :k7D7BOI; 7DEHC7B FEKH KD; IK8IJ7D9; GK? Dk;IJ ?DJ;H:?J; 

GKk;D 9ECFUJ?J?ED I;H7 FHUIKCU; D; F7I WJH; {?DJ;DJ?EDD;BB;| (9;JJ; FHUIECFJ?ED UJ7DJ 

HUfKJ78B;) I? B7 IK8IJ7D9; ;IJ KD; IK8IJ7D9; IFU9?f?U; ;J GK; B; IFEHJ?f F;KJ UJ78B?H GK; B7 

IK8IJ7D9; ?DJ;H:?J; 7 UJU KJ?B?IU; hEHI 9ECFUJ?J?ED. .D; L?EB7J?ED :;I HVgB;I 7DJ?:EF7g; 

:U9EKB7DJ :kKD HUIKBJ7J :k7D7BOI; 7DEHC7B FEKH KD; IK8IJ7D9; GK? Dk;IJ ?DJ;H:?J; GKk;D 

9ECFUJ?J?ED D; I;H7 F7I 9EDI?:UHU; 9ECC; {?DJ;DJ?EDD;BB;| I? B7 IK8IJ7D9; Dk;IJ F7I KD; 

IK8IJ7D9; IFU9?f?U; ;J GK; B; IFEHJ?f F;KJ UJ78B?H GK; B7 IK8IJ7D9; ?DJ;H:?J; 7 UJU KJ?B?IU; hEHI 

9ECFUJ?J?ED :7DI KD 9EDJ;NJ; I7DI H7FFEHJ 7L;9 B7 F;HfEHC7D9; IFEHJ?L; v. 

 
"AO O=J?PEKJO u FBKI IULVH;I v3045, u FHEBEDgU;I v3046 KQ u H;DfEH99eAO: v3047 OKJP =EJOE 

EJOP=QNeAO OQN HA LH=J IKJdE=H, H= ?KJPNAL=NPEA NeOEd=JP d=JO QJA LHQO CN=JdA u fB;N?8?B?JU v3048 

=Q IKIAJP dA HAQN LNKJKJ?e. 

 
571. !A ?KJOP=P AOP REOEbHA =Q NAC=Nd dQ OUOPfIA dA LNeOKILPEKJO EJOPEPQe L=N HA !+A dA 

2015 (A) AJCAJdN=JP H’=LLHE?=PEKJ dA Ie?=JEOIAO EJedEPO dA O=J?PEKJ dAO B=EPO dA dKL=CA (B). 

A - L, 9y9:C3, d, 68B9536:0549 049:0:uB 6(8 2, d,840,8 C5d, 354d0(2 
 
572. x ?KILPAN dQ 1AN F=JREAN 2015, u BkU9h;BB; :;I I7D9J?EDI v AOP IKdEBEeA3049, QJA LNAIEfNA 

REKH=PEKJ dAO NfCHAO =JPEdKL=CA eP=JP JKP=IIAJP OQO?ALPEbHA d’K??=OEKJJAN H’EJBHE?PEKJ d’QJA 

                                                
3045 -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 22. 
3046 A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J.,  L. 12. 
3047 +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8. 
3048 -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 22. 
- *A deRAHKLLAIAJP dA O=J?PEKJO LHQO u fB;N?8B;I v, AJ?KQN=Ce L=N HA 2A1, ?KJOPEPQ=JP QJ dAO LNEJ?EL=QT KbFA?PEBO 
LKQNOQEREO L=N H’A+A =Q ?KQNO dAO dEBBeNAJPO LNK?AOOQO dA NeREOEKJ dQ !+A (.KQN HA !+A dA 2009 : 9f. %. 
1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J 
:K IFEHJ, EF.9?J., LL. 445-446 ; !. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 66-67).  
3049 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 59.  
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OQOLAJOEKJ dKJP H= dQNeA OAN= JKNI=HAIAJP3050 LKNPeA dA 2 ("AQT) à 4 (/Q=PNA) =JO3051 AJ ?=O 

d’u ?DfH79J?ED ?DJ;DJ?EDD;BB; v3052. 

 
*’=LLHE?=PEKJ dA ?APPA O=J?PEKJ =HHKJCeA OAN= LHQO LNe?EOeIAJP BKJ?PEKJ AJ LNAIEAN HEAQ 

d’QJ dKQbHA L=N=IfPNA HEe =QOOE bEAJ à H= J=PQNA dA H= OQbOP=J?A AJ ?=QOA3053, OLe?EBEeA KQ JKJ 

OLe?EBEeA3054, MQ’=Q ?=N=?PfNA EJPAJPEKJJAH KQ JKJ dA OKJ =bOKNLPEKJ3055, dEBBeNAJPAO 

LNeOKILPEKJO eP=JP L=N =EHHAQNO EJOPEPQeAO3056. 3J PNKEOEfIA L=N=IfPNA EJPANREAJdN= d=JO 

                                                
3050 !’AOP Hà QJ LKEJP EILKNP=JP ?KJ?ANJ=JP H’eRKHQPEKJ =?PQAHHA : u 9d:;I IKIF;DI?EDI 7BB7DJ jKIGKkR GK7JH; 94: 
7DI F9KQR=EAJP: (w) 9dfO 2009: WJH; FHEDED9U;I ;D 97I :kKI7g; :; FHE:K?JI :EF7DJI 7IIEHJ? :; 9?H9EDIJ7D9;I 
7ggH7L7DJ;I, 7BEHI GKkKD; J;BB; F;?D; UJ7?J FHU9U:;CC;DJ HUI;HLU;, FEKH KD; FH;C?VH; L?EB7J?ED IUH?;KI; :;I 
HVgB;I 7DJ?:EF7g;, 7KN I;KBI 97I :; JH7f?9 EK :k7:C?D?IJH7J?ED :; IK8IJ7D9; EK CUJhE:; ?DJ;H:?J; v (%. 1'+-, 
(OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, 
EF.9?J., L. 446). - 'H AJ =HH=EP dA H= OKNPA  AJ ?=O dA u F7HJ?9?F7J?ED R KD FB7D EK R KD HUI;7K :; :EF7g; EHg7D?IU v, 
d’u KJ?B?I7J?ED :; FBKI?;KHI IK8IJ7D9;I ?DJ;H:?J;I EK :kKD; CWC; IK8IJ7D9; ?DJ;H:?J; R :; CKBJ?FB;I H;FH?I;I F7H B; 
CWC; IFEHJ?f v dA d 9ED:K?J; JHECF;KI; EK E8IJHK9J?L; L?I7DJ R UL?J;H B7 :U9EKL;HJ; :kKD; L?EB7J?ED :;I HVgB;I 
7DJ?:EF7g; v, KQ AJ?KNA u :;I I?JK7J?EDI :7DI B;IGK;BB;I KD; F;HIEDD; EH:?D7?H; 7KH7?J JEKJ;I B;I 9h7D9;I :; jEK?H 
:;I ;ff;JI :; Bk7CUB?EH7J?ED :; B7 F;HfEHC7D9; FHELEGKUI F7H B7 EK B;I L?EB7J?EDI :;I HVgB;I 7DJ?:EF7g; 7K-:;BR 
:; B7 FUH?E:; :; IKIF;DI?ED 7FFB?978B; v (!. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 67). 
3051 Cf. !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA 
LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v. 
3052 -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 22. 
- Cf. eC=HAIAJP : +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 8 : PN=EP=JP dAO u IFEHJ?fI GK? 
I; IEDJ :EFUI ?DJ;DJ?EDD;BB;C;DJ v. 
3053 *AO PATPAO OKJP OEILHAIAJP =BBEJeO OQN ?A LKEJP, HA !+A u FHULE9U=JP: v dALQEO 2003 u :;I FEII?8?B?JUI :; 
HU:K?H; 9H:;I FUH?E:;I :; IKIF;DI?ED v dKJP OKJP L=OOEbHAO HAO =PDHfPAO LKQNOQEREO LKQN dAO B=EPO dA dKL=CA u ;D 
fED9J?ED :; :?ffUH;DJI UBUC;DJI e J;BI GK; B; d JOF; :; IK8IJ7D9; ?D9H?C?DU; v (!. !&A311A0", u *A !KdA 
IKJdE=H =JPEdKL=CA v, EF.9?J., L. 63).  
3054 #J 2009, u KD; FBKI gH7D:; UGK?JU (w) 9BoP: F;HC?I; F7H KD; fB;N?8?B?JU 799HK; ;D C7J?VH; :; I7D9J?ED (w), 
9d:;I I7D9J?EDI FBKI BUgVH;I GK; B;I I7D9J?EDI IJ7D:7H:I F9KQR=JP: WJH; ?DfB?gU;I BEHIGK; B7 IK8IJ7D9; ?DJ;H:?J; 
:UJ;9JU; DkUJ7?J F7I :;IJ?DU; R 7CUB?EH;H 9H:7 F;HfEHC7D9; v dQ OLKNPEB IEO AJ ?=QOA, N=EOKJ LKQN H=MQAHHA 
JKP=IIAJP u B7 :Uf?D?J?ED :;I iIK8IJ7D9;I IFU9?f?GK;Ij, :UIEHC7?I H;87FJ?IU;I iIK8IJ7D9;I IFU9?f?U;Ij 7 UJU 
HUL?IU; 7f?D :kUB7Hg?H B7 FEII?8?B?JU :; FHEDED9;H :;I I7D9J?EDI HU:K?J;I (w). - Cf. eC=HAIAJP : %. 1'+-, (OKQO 
H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., 
L. 446. 
3055 *= JKPEKJ d’EJPAJPEKJ AOP AJ?KNA LNeOAJPA dALQEO H’EJOPEPQPEKJ dQ LNAIEAN !+A. !AHHA-?E dKEP gPNA IEOA AJ 
NAH=PEKJ =RA? HAO LKOOEbEHEPeO KBBANPAO =QT OLKNPEBO LKQNOQEREO dA RKENA HAQN O=J?PEKJ dA OQOLAJOEKJ NedQEPA KQ =JJQHeA 
L=N H= LNEOA AJ ?KILPA JKP=IIAJP dAO u 9?H9EDIJ7D9;I :K 97I ?D:?L?:K;B v, B=EO=JP =LLAH =QT JKPEKJO dA u :;gHU :; 
f7KJ; EK :; DUgB?g;D9; v dA H’=PDHfPA AJ ?=QOA (!. !&A311A0", u *A !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 63). 
- *AO ?EN?KJOP=J?AO eP=EAJP HAO OQER=JPAO. #J ?=O dA u FHUI;D9; :kKD; IK8IJ7D9; ?DJ;H:?J; 9JKJ OLe?EBEeA: (w) 
:U9;BU; :7DI BkEHg7D?IC; :kKD 7JhBVJ;, 9;BK?-9? (w) 9eP=EP: FHUIKCU f7KJ?f, (w) FHUIECFJ?ED F9KQR=JP: WJH; 
H;DL;HIU; BEHIGK; Bk7JhBVJ; :UCEDJH9=EP: 9ECC;DJ B7 IK8IJ7D9; ?DJ;H:?J; (w) 9eP=EP: ;DJHU; :7DI IED EHg7D?IC; ;J 
H7FFEHJ9=EP: B7 FH;KL; GKk?B Dk79R=EP: F7I 9ECC?I :; f7KJ; EK GKk?B Dk79R=EP: F7I UJU DUgB?g;7DJ (10.5.1), EK 8?;D 
GK; 9;JJ; f7KJ; EK 9;JJ; DUgB?g;D9; Dk(w) 9eP=EP: F7I I?gD?f?97J?L; (7HJ. 10.5.2). D7DI 9; 97I, 7f?D :; :UCEDJH;H 
Bk78I;D9; :; f7KJ; EK :; DUgB?g;D9;, Bk7JhBVJ; :4AR=EP: FHEKL;H GKk?B D; I7L7?J F7I (78I;D9; :k?DJ;DJ?ED) EK GKk?B 
D; I; :EKJ7?J F7I (78I;D9; :; DUgB?g;D9;), CWC; ;D 7O7DJ f7?J B7 FH;KL; :; B7 FBKI ;NJHWC; FHK:;D9; (iKJCEIJ 
97KJ?EDj), GKk?B 7L7?J KJ?B?IU EK GKkED BK? 7L7?J 7:C?D?IJHU KD; IK8IJ7D9; ?DJ;H:?J; v (#. dA *= 
0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA OQbOP=J?A EJPANdEPA v, EF.9?J., L. 19). 
"=JO H= OA?KJdA DULKPDfOA, OKEP AJ LNeOAJ?A d’u KD; IK8IJ7D9; IFU9?f?U; v, OE u B; IFEHJ?f 9IEO AJ ?=QOA: F9KQR=EP: 
UJ78B?H 9ECC;DJ 9;BB;-9? Ik(w) 9eP=EP: H;JHEKLU; :7DI IED EHg7D?IC; ;J GK; Bk?DIJ7D9; :k7K:?J?ED (w)9eP=EP: 
I7J?If7?J; GK; B; IFEHJ?f Dk7L7?J F7I Bk?DJ;DJ?ED :k7CUB?EH;H I7 F;HfEHC7D9; D? :; C7IGK;H BkKI7g; :kKD; IK8IJ7D9; 
7CUB?EH7DJ B7 F;HfEHC7D9; (7HJ. 10.4 C&A), B7 IKIF;DI?ED F9KQR=EP: WJH; 7DDKBU; EK HU:K?J; v ("8?:.). 
3056 *AO LNeOKILPEKJO OKJP HeCEKJO d=JO HA ?=dNA dAO Ie?=JEOIAO dA O=J?PEKJ dAO B=EPO dA dKL=CA dALQEO HAO 
KNECEJAO. .AJOKJO EIIedE=PAIAJP =Q u LNEJ?ELA dA NAOLKJO=bEHEPe KbFA?PERA v KQ dA u NAOLKJO=bEHEPe OPNE?PA v (Cf. 
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?ANP=EJAO DULKPDfOAO L=NPE?QHEfNAO NAH=PERAO à H’QPEHEO=PEKJ dA OQbOP=J?AO OLe?EBEeAO ?KIIA JKJ 

OLe?EBEeAO, DKNO dA PKQP ?=dNA ?KILePEPEB3057.  

 
573. +gIA OE HAO PNKEO L=N=IfPNAO AJREO=CeO OA ?KJFQCQAJP d=JO H= LHQL=NP dAO DULKPDfOAO dA 

dKL=CA, EH AOP LKOOEbHA, =Q RQ dA ?A MQE LNe?fdA, d’eP=bHEN QJA OKNPA dA u DEeN=N?DEA v AJPNA ?AO 

dANJEANO. 

  
!’AOP, PKQP d’=bKNd, H= J=PQNA u EJPAJPEKJJAHHA v KQ JKJ dA H’EJBN=?PEKJ =QT dEOLKOEPEKJO 

=JPEdKL=CA MQE ?KJOPEPQA HA u L=N=IfPNA ?He v KQ u LERKP v LANIAPP=JP dA dePANIEJAN OE H= 

JKQRAHHA O=J?PEKJ =CCN=ReA dA MQ=PNA (4) =JO OAN= =LLHEMQeA KQ JKJ. 'H R= =EJOE LANIAPPNA dA 

dEBBeNAJ?EAN HAO ?=O eRAJPQAHO d’=LLHE?=PEKJ dA PAHHAO O=J?PEKJO, dA ?AQT MQE J’K??=OEKJJANKJP 

?KIIA =QL=N=R=JP MQ’QJA OQOLAJOEKJ dA dAQT (2) =JJeAO3058. 

 
574. 1AQHAIAJP, ?KJdEPEKJ KQ L=N=IfPNA LERKP, H’EJPAJPEKJ =U=JP CQEde KQ JKJ H= LNEOA dA 

LNKdQEPO dKL=JPO L=N QJ =PDHfPA OAN= u CeJeN=HAIAJP v dedQEPA dA H= LNeOAJ?A d=JO OAO =J=HUOAO 

dA OQbOP=J?AO JKJ OLe?EBEeAO d=JO HA LNAIEAN ?=O KQ OLe?EBEeAO d=JO HA OA?KJd. !ALAJd=JP, 

CeJeN=HAIAJP JA RAQP L=O dENA PKQP HA PAILO, ?A OA?KJd L=N=IfPNA HEe à H= J=PQNA dA H= OQbOP=J?A 

AJ ?=QOA JA dAR=JP dfO HKNO L=O gPNA LH=?e =Q IgIA JERA=Q MQA HA LNAIEAN.  

 
#JBEJ, HA L=N=IfPNA HEe à H’QPEHEO=PEKJ KQ JKJ dA OQbOP=J?AO AJ ?KILePEPEKJ LKQNN=EP gPNA 

MQ=HEBEe dA u ?KILHeIAJP=ENA v AJ MQ’EH JA R= ?KJ?ANJAN MQ’QJ JKIbNA bA=Q?KQL LHQO NedQEP 

d’DULKPDfOAO AP O’=LLHEMQAN=, IgIA OE HAO ?KJdEPEKJO PATPQAHHAO OKJP dEBBeNAJPAO, MQAHHA MQA OKEP 

H= J=PQNA dA H= OQbOP=J?A AJ ?=QOA. 

                                                
!+A (2015) =NP. 2.1 u .NeOAJ?A d’QJA OQbOP=J?A EJPANdEPA, dA OAO IeP=bKHEPAO KQ dA OAO I=NMQAQNO d=JO QJ 
e?D=JPEHHKJ BKQNJE L=N QJ OLKNPEB v LP. 1) AJ RANPQ dQMQAH u Bk7JhBVJ; ;IJ H;IFEDI78B; :; JEKJ; IK8IJ7D9; ?DJ;H:?J; 
:EDJ B7 FHUI;D9; ;IJ :U9;BU; :7DI I;I U9h7DJ?BBEDI ?D:UF;D:7CC;DJ :; IED ?DJ;DJ?ED, :; I7 f7KJ; EK :; I7 
DUgB?g;D9; v ("8?:. L. 18). 3J PAH u IOIJVC; :; FHUIECFJ?EDI 7 9AJ ABBAP: :;I 9EDIUGK;D9;I 7K H;g7H: :; B7 FH;KL; 
;J :;I I7D9J?EDI 7FFB?978B;I v ("8?:.). 'H AJCAJdNA =EJOE H= IEOA AJ yQRNA d’QJA u 9L:HUIECFJ?ED :; L?EB7J?ED :; B7 
HUgB;C;DJ7J?ED 7DJ?:EF7g; v 9AJJQH=PEKJ dAO NeOQHP=PO OLKNPEBO: ?KIIA d’QJA u FHUIECFJ?ED :; 9KBF78?B?JU v 
91=J?PEKJ dEO?ELHEJ=ENAO: ("8?:., LL. 19-20). - 4. AJ?KNA : !. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., 
L. 176. 
3057 *A JKQRA=Q !+A R= =EJOE LNAJdNA AJ ?KJOEdeN=PEKJ H= u :?IJ?D9J?ED v FQNEOLNQdAJPEAHHA u J;D7DJ 7K CEC;DJ 
:K 9EDJH[B; v (!. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF.9?J., L. 176). #J ABBAP, HA 2A1 u 7 FHEgH;II?L;C;DJ 
:?IJ?DgKU B; 97I :7DI B;GK;B B; 9EDJH[B; 7DJ?:EF7g; ;IJ ;ff;9JKU BEHI :kKD; 9ECFUJ?J?ED Eff?9?;BB; ;J 9;BK? E] ?B I; 
:UHEKB; ;NJUH?;KH;C;DJ R KD; 9ECFUJ?J?ED, F7H ;N;CFB; BEHI :kKD ;DJH7YD;C;DJ v ("8?:.). "=JO ?A dANJEAN ?=O, u B7 
FHUIECFJ?ED :; :EF7g; :;L9AJ=EP: KD; FHUIECFJ?ED I?CFB;, GK? F9KQR=EP: WJH; H;DL;HIU; I? B; IFEHJ?f 7FFEHJ9=EP: B7 
FH;KL; :; Bk78I;D9; :k?DJ;DJ?ED :; :EF7g; v ("8?:., L. 177). 
3058 'H JA OAN= PKQPABKEO L=O PN=EPe dA H= dEOPEJ?PEKJ AJPNA HAO ?=O d’EJPAJPEKJ LNeOQIeA 91QbOP=J?AO JKJ OLe?EBEeAO: 
K??=OEKJJ=JP H’EJBHE?PEKJ d’QJA O=J?PEKJ dA OQOLAJOEKJ dA MQ=PNA (4) =JO, AP ?AQT d’=bOAJ?A d’EJPAJPEKJ LNeOQIeA 
9OQbOP=J?AO OLe?EBEeAO: K??=OEKJJ=JP H’EJBHE?PEKJ d’QJA O=J?PEKJ dA OQOLAJOEKJ dA dAQT (2) =JO, AJ PANIAO dA 
LNEJ?ELA AP d’AT?ALPEKJ (4. 9EDJH7. 0=LLKNP 1eJ=P, Jq 737, EF.9?J., L. 25) P=JP HA JKIbNA d’DULKPDfOAO PDeKNEMQAO 
dA IEOA AJ yQRNA NAOLA?PERA dAO O=J?PEKJO LNe?edAJPAO LAQP L=N=iPNA eMQER=HAJP. 
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575. #J ?KJOEdeN=PEKJ dA ?AO dEBBeNAJPO L=N=IfPNAO EH AOP =HKNO LKOOEbHAO dA dePANIEJAN HAO 

dEBBeNAJPO Ie?=JEOIAO dA O=J?PEKJ =LLHE?=bHAO dALQEO H’AJPNeA AJ RECQAQN dQ dANJEAN !+A. 

B - L,9 3Bc(4093,9 d, 9(4c:054 (6620c()2,9 d,6u09 2’,4:8B, ,4 v0.u,u8 du d,840,8 C5d, 
354d0(2 
  
576. #J LNAIEAN HEAQ, u 9A:D 97I :; FHUI;D9;, :kKI7g; EK :; FEII;II?ED :kKD; IK8IJ7D9; DED 

IFU9?f?U;, B7 FUH?E:; :; IKIF;DI?ED FHULK; I;H7 :UIEHC7?I :; GK7JH; 7DI, R CE?DI GK; B; IFEHJ?f 

FK?II; FHEKL;H GK; B7 L?EB7J?ED :; B7 HVgB; 7DJ?:EF7g; DkUJ7?J F7I ?DJ;DJ?EDD;BB; v3059.  

 
*AO OQbOP=J?AO KQ IePDKdA ?KJ?ANJeAO OKJP ?KJOPEPQeAO L=N ?ANP=EJAO dA ?AHHAO MQE OKJP 

EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ), OKEP, HAO =CAJPO =J=bKHEO=JPO3060 ; HAO 

DKNIKJAO LALPEdEMQAO, B=?PAQNO dA ?NKEOO=J?A AP OQbOP=J?AO =LL=NAJPeAO3061 AP dERANO 

IKdQH=PAQNO DKNIKJ=QT AP IeP=bKHEMQAO3062. #HHAO ?KILNAJJAJP AJ?KNA dERANO OPEIQH=JPO 

EJPANdEPO QJEMQAIAJP AJ ?KILePEPEKJ3063. 

 
577. *AQN QPEHEO=PEKJ eP=JP =?MQEOA AJ N=EOKJ dAO LNAQRAO N=LLKNPeAO L=N H’KNC=JEO=PEKJ 

=JPEdKL=CA3064, H’=PDHfPA ?KJBKJdQ AOP =HKNO ?KJOEdeNe à LNAIEfNA RQA ?KIIA QJ u JH?9h;KH v3065, 

QJA LNeOKILPEKJ d’EJPAJPEKJJ=HEPe LAO=JP OQN OAO =?PAO.  

 
3JA PAHHA LNeOKILPEKJ EILHEMQA dA ?KJOEdeNAN MQA u B; IFEHJ?f EK Bk7KJH; F;HIEDD; 7?J 

7:EFJU KD; 9ED:K?J; :EDJ ?B/;BB; I7L7?J GKk;BB; 9EDIJ?JK7?J EK FHELEGK7?J KD; L?EB7J?ED :;I HVgB;I 

7DJ?:EF7g; EK GKk?B ;N?IJ7?J KD H?IGK; ?CFEHJ7DJ GKk;BB; FK?II; 9EDIJ?JK;H EK 78EKJ?H R KD; 

L?EB7J?ED :;I HVgB;I 7DJ?:EF7g;, ;J 7 C7D?f;IJ;C;DJ ?gDEHU 9; H?IGK; v3066.  

                                                
3059 A+A, u 3J !KdA =JPEdKL=CA à H’EI=CA dQ IKJdA v, $N=J? (AQ, Jq 2/2013, EF.9?J., L. 12. - Cf. !+A (2015), 
=NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ d’QJA OQbOP=J?A 
EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v, LPO. 1 AP 1.1.  
3060 Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2014, A+A, 11 OALPAIbNA 2013, 0QbNEMQA u 1QbOP=J?AO 
AP IePDKdA EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 11. 
3061 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 12. 
3062 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOAO 14.4 (ACAJPO IKdEBE?=PAQNO dA(O) H= BKJ?PEKJ(O) dA H= IUKOP=PEJA) AP 5 
(+KdQH=PAQNO IeP=bKHEMQAO). 
3063 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, 
!H=OOA 16. =. 
3064 !’AOP-à-dENA d’QJ ?KJPNmHA LKOEPEB. 
3065 -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 22. 
3066 Cf. !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA 
LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v, LP. 3. - !APPA dEOLKOEPEKJ AOP u ?DJHE:K?J9A: :7DI 
B; 8KJ :; C?;KN :Uf?D?H B; 9EDJEKH 9dAO JKQRAHHAO: HVgB;9O: v =LLHE?=bHA AJ I=PEfNA dA O=J?PEKJ dAO B=EPO dA dKL=CA 
u ;J B7 DEJ?ED :k?DJ;DJ?ED v, dfO HKNO MQA u 9P:EKJ; B7 :?ff?9KBJU :k7FFB?97J?ED e :; 9;I :;HD?VH;I d HUI?:; :7DI 
Bk?DJ;HFHUJ7J?ED GK? I;H7 f7?J; v dA H=dEPA JKPEKJ (-. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ 
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578. 'H JA O’=CEP PKQPABKEO MQA d’QJA LNeOKILPEKJ MQ’EH AOP LKOOEbHA dA MQ=HEBEAN dA 

u OEILHA v3067, H= LNAQRA ?KJPN=ENA eP=JP, ?KIIA OKQO-AJPAJdQ, =dIEOA d=JO ?ANP=EJAO 

?EN?KJOP=J?AO B=EO=JP =LL=N=iPNA HA ?=N=?PfNA BKNPQEP dA H= LNEOA dA LNKdQEPO dKL=JPO L=N H’=PDHfPA 

IEO AJ ?=QOA.  

 
*’=bOAJ?A d’EJPAJPEKJ LNKQReA L=N H’=PDHfPA OAN= =HKNO JKJ L=O OUJKJUIA d’=bOAJ?A dA 

?QHL=bEHEPe, I=EO dA OEILHA NedQ?PEKJ dA H= OQOLAJOEKJ AJ?KQNQA dA MQ=PNA (4) à dAQT (2) =JO. 

 
579. #J dAQTEfIA HEAQ, dfO HKNO MQ’QJ NeOQHP=P d’=J=HUOA deIKJPNAN= H= LNeOAJ?A dA 

OQbOP=J?AO JKJ OLe?EBEeAO EJPANdEPAO QJEMQAIAJP AJ ?KILePEPEKJ PAHHAO MQA HAO OPEIQH=JPO JKJ 

OLe?EBEeO3068, à H’EJRANOA3069, QJA LNeOKILPEKJ d’=bOAJ?A d’EJPAJPEKJJ=HEPe AOP EJOPEPQeA, à H= 

?KJdEPEKJ PKQPABKEO MQA HA OLKNPEB IEO AJ ?=QOA LQEOOA N=LLKNPAN H= LNAQRA u GK; B7 IK8IJ7D9; 

?DJ;H:?J; 7 UJU KJ?B?IU; hEHI 9ECFUJ?J?ED :7DI KD 9EDJ;NJ; I7DI H7FFEHJ 7L;9 B7 F;HfEHC7D9; 

IFEHJ?L; v3070.  

 
!APPA u 9B7KI; :; HU:K9J?ED v3071 AOP EJOPEPQeA AJ RQA LNEJ?EL=HAIAJP d’eREPAN u :k?CFEI;H 

KD; I7D9J?ED :; GK7JH; 94: 7DI 7KN 9EDIECC7J;KHI (w) :; 9E97ZD; 7BEHI GK; 9;JJ; 

9EDIECC7J?ED Dk;IJ F7I B?U; R B7 FH7J?GK; IFEHJ?L; v3072.  

 
580. #J PNKEOEfIA HEAQ, ?A OKJP deOKNI=EO HAO OQbOP=J?AO OLe?EBEeAO3073 MQE OKJP AJ ?=QOA. #HHAO 

RKJP EJ?HQNA =R=JP PKQP ?ANP=EJO LNKdQEPO EJPANdEPO AJ LANI=JAJ?A MQA OKJP HAO OQbOP=J?AO JKJ 

                                                
AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 22). 'H O’=CEP AJ H= I=PEfNA u :; FKD?H IULVH;C;DJ (w) 9;KN GK? I7L;DJ 
F7Hf7?J;C;DJ ;J EDJ :UB?8UHUC;DJ 9hE?I? :k7LE?H H;9EKHI 7K :EF7g; FEKH E8J;D?H KD 7L7DJ7g; ?D:K v, 9H:; J;HC; 
i?DJ;DJ?EDD;Bj ?D9BK7DJ :ED9 9;BK? GK? I7L7?J, C7?I 7KII? 9;BK? GK? UJ7?J 9EDI9?;DJ GKk?B FH;D7?J KD H?IGK; IUH?;KN 
;J 7 JEKJ :; CWC; 799;FJU :; FH;D:H; 9; H?IGK; (IEHJ; :; :EB UL;DJK;B ;D :HE?J IK?II;) v ("8?:.).  
3067 Cf. 5.-(. &A 1!&#'", DHE?J jK:?9?7?H; FH?LU IK?II;, ed. %AJfRA : %AKNC, ?KHH. +eIKENAO LQbHEeO L=N H= 
$=?QHPe dA dNKEP dA %AJfRA, 1975, L. 389, deBEJEOO=JP H= LNeOKILPEKJ OEILHA AJ dNKEP OQEOOA ?KIIA u 9;BB; GK? 
EFVH; KD H;DL;HI;C;DJ :; B7 9h7Hg; :; B7 FH;KL; v. 
3068 Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2014, A+A, 11 OALPAIbNA 2013, EF.9?J., 0QbNEMQA 
u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 16. =. 
3069 !KIIA ?’AOP HA ?=O LKQN HAO OQbOP=J?AO OLe?EBEeAO. 
3070 Cf. !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA 
LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v, LP. 3. 
30712ANIAO QPEHEOeO L=N (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H 
=JPEdKL=CA, EF.9?J., L. 8. 
3072 -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 23. 
3073 Cf. !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA 
LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v, LPO. 1 AP 1.2. 
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=LLNKQReAO3074, HAO bgP=-2 =CKJEOPAO3075, dERANO IKdQH=PAQNO DKNIKJ=QT AP IeP=bKHEMQAO3076, 

=EJOE MQA HAO dEQNePEMQAO AP =QPNAO =CAJPO I=OMQ=JPO3077. *AO =QPNAO ?=PeCKNEAO dA OQObOP=J?AO 

?KJ?ANJeAO ?KILNAJJAJP AJ?KNA HAO LNKdQEPO J=N?KPEMQAO3078, ?=JJ=bEJKjdAO3079, 

CHQ?K?KNPE?KjdAO3080 EJPANdEPO QJEMQAIAJP AJ ?KILePEPEKJ à H’EJOP=N dA ?ANP=EJO PULAO dA 

OPEIQH=JPO OLe?EBEeO3081 =EJOE MQA HAO OQbOP=J?AO EJPANdEPAO d=JO ?ANP=EJO OLKNPO3082.  

 
1’=CEOO=JP dA H’AJOAIbHA dA ?AO LNKdQEPO, QJ NAJRANOAIAJP dA H= ?D=NCA dA H= LNAQRA AOP 

KLeNe L=N HA JKQRA=Q !+A MQE KbHECA H’KNC=JEO=PEKJ =JPEdKL=CA ?KJ?ANJeA à N=LLKNPAN H= 

deIKJOPN=PEKJ MQA ?AO LNKdQEPO KJP B=EP H’KbFAP d’QJA QPEHEO=PEKJ EJPAJPEKJJAHHA dA H= L=NP dQ 

OLKNPEB LKQNOQERE, ?KJR=EJ?QA MQA ?A dANJEAN = REKHe HAO dEOLKOEPEKJO =JPEdKL=CA AJ ?KJJ=EOO=J?A 

dA ?=QOA3083. A deB=QP, ?A dANJEAN JA OAN= =HKNO L=OOEbHA MQA d’QJA O=J?PEKJ O’eHAR=JP à QJ 

I=TEIQI dA dAQT (2) =JJeAO. 

 
581. #J MQ=PNEfIA HEAQ, QJA dEOLKOEPEKJ L=NPE?QHEfNA AOP AJ?KNA EJOP=QNeA à H’eC=Nd d’QJ 

JKIbNA NAOPNAEJP dA OQbOP=J?AO OLe?EBEeAO3084. *’=PDHfPA ?KQL=bHA d’=RKEN EJCeNe dAO LNKdQEPO 

MQ=HEBEeO dA H= OKNPA, à H’AT?ALPEKJ dAO OQbOP=J?AO OLe?EBEeAO EJPANdEPAO AJ LANI=JAJ?A3085, OAN= 

=EJOE L=OOEbHA d’QJA O=J?PEKJ dA MQ=PNA (4) =JJeAO dA OQOLAJOEKJ QJEMQAIAJP O’EH JA u F;KJ 

UJ78B?H GK; B7 IK8IJ7D9; ?DJ;H:?J; 7 UJU KJ?B?IU; hEHI 9ECFUJ?J?ED v3086.  

 

                                                
3074 Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2014, A+A, 11 OALPAIbNA 2013, EF.9?J., 0QbNEMQA 
u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, 
!H=OOA 10. 
3075 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ LANI=JAJ?A (AJ AP DKNO ?KILePEPEKJ) v, !=PeCKNEA 
u 1QbOP=J?AO EJPANdEPAO v, !H=OOA 13. 
3076 "8?:., !H=OOA 14. 1. ('JDEbEPAQNO d'=NKI=P=OA), 2. (+KdQH=PAQNO OeHA?PEBO dAO Ne?ALPAQNO =QT yOPNKCfJAO) AP 3 
(AQPNAO OQbOP=J?AO =JPE-yOPNKCeJEMQAO). 
3077 "8?:., !H=OOA 15. 
3078 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, 
!H=OOA 17. 
3079 "8?:., !H=OOA 18. 
3080 "8?:., !H=OOA 19. 
3081 "8?:., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO EJPANdEPAO v, 
!H=OOA 16. b. 
3082 "8?:., 0QbNEMQA u 1QbOP=J?AO EJPANdEPAO d=JO ?ANP=EJO OLKNPO v, !H=OOAO .1 (AH?KKH) AP .2 (bgP=-bHKMQ=JPO). 
3083 Cf. !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA 
LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v, LPO. 1 AP 1.2. 
3084 Cf. "8?:., LP. 3. 
3085 1KJP dKJ? ?KJ?ANJeO HAO OAQHO J=N?KPEMQAO, ?=JJ=bEJKjdAO, CHQ?K?KNPE?KjdAO EJPANdEPO QJEMQAIAJP AJ 
?KILePEPEKJ ?KIIA HAO OPEIQH=JPO OLe?EBEeO (Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2014, A+A, 11 
OALPAIbNA 2013, EF.9?J., 0QbNEMQA u 1QbOP=J?AO AP IePDKdA EJPANdEPAO AJ ?KILePEPEKJ v, !=PeCKNEA u 1QbOP=J?AO 
EJPANdEPAO v, !H=OOAO 16. b., 17, 18, 19) =EJOE MQA HAO OQbOP=J?AO EJPANdEPAO d=JO ?ANP=EJO OLKNPO (Cf. "8?:., 0QbNEMQA 
u 1QbOP=J?AO EJPANdEPAO d=JO ?ANP=EJO OLKNPO v, !H=OOAO .1 AP .2). 
3086 !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ 
d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v, LP. 3. 
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#J H= ?EN?KJOP=J?A3087, HA !+A LNeRKEP ?ALAJd=JP MQ’QJ NeOQHP=P d’=J=HUOA =JKNI=H 

LNKLNA à ?AO ?=O AJCAJdNAN= QJA REKH=PEKJ dAO NfCHAO =JPEdKL=CA MQE u I;H7 FHUIKCU; D; F7I WJH; 

i?DJ;DJ?EDD;BB;j v, eP=JP LNe?EOe MQA u 9;JJ; FHUIECFJ?ED 9AOP: HUfKJ78B; v3088.  

 
582. 'H AOP PKQPABKEO LAQ =EOe dA ?KILNAJdNA ?KIIAJP RKJP O’=NPE?QHAN HAO dEOLKOEPEKJO 

=LLHE?=bHAO L=N LNEJ?ELA à H’AJOAIbHA dAO OQbOP=J?AO OLe?EBEeAO AP ?AHHAO eRKMQeAO IKFH7, 

NAH=PERAO à ?ANP=EJAO d’AJPNA AHHAO QJEMQAIAJP.  

 
"KNeJ=R=JP AJ ABBAP, H’QPEHEO=PEKJ dA PKQPA OQbOP=J?A OLe?EBEeA KBBNA à OKJ QPEHEO=PAQN HA 

beJeBE?A d’QJA LNeOKILPEKJ dA JKJ EJPAJPEKJJ=HEPe, AP ?A, MQAHHAO MQ’AHHAO OKEAJP, LQEOMQ’EH 

NAREAJP L=N LNEJ?ELA à H’KNC=JEO=PEKJ =JPEdKL=CA dA N=LLKNPAN H= LNAQRA dQ ?=N=?PfNA EJPAJPEKJJAH 

dA H= REKH=PEKJ dAO dEOLKOEPEKJO =JPEdKL=CA.  

 
583. "=JO ?AO ?KJdEPEKJO, ?KIIAJP ?KILNAJdNA H’KbHEC=PEKJ OQLLHeIAJP=ENA EILKOeA =QT 

OLKNPEBO LKQNOQEREO LKQN QPEHEO=PEKJ dA OQbOP=J?AO OLe?EBEeAO LNKDEbeAO QJEMQAIAJP AJ 

?KILePEPEKJ, d’u UJ78B?H GK; B7 IK8IJ7D9; ?DJ;H:?J; 7 UJU KJ?B?IU; hEHI 9ECFUJ?J?ED v3089 ? 

 
.QEOMQA ?AO dEOLKOEPEKJO OKJP ?AJOeAO gPNA LHQO B=RKN=bHAO =QT =PDHfPAO3090 AP JKJ HA 

?KJPN=ENA, ?AHHAO-?E J’KJP L=O dA OAJO. #HHAO JA LKQNN=EAJP OAIbHA-P-EH AJ =RKEN QJ MQ’=Q IKIAJP 

dQ ?=H?QH dA H= dQNeA dA H= O=J?PEKJ dA OQOLAJOEKJ.  

 
584. "AO u CU97D?IC;I :; HU:K9J?ED v3091 EdAJPEMQAO à ?AQT LNeRQO d=JO HA ?=dNA dQ !KdA dA 

2009 OKJP AJ?KNA LNeRQO, AP ?A, MQAHHA MQA OKEP H= OQbOP=J?A AJ ?=QOA, OLe?EBEeA KQ JKJ, AP LAQ 

EILKNPA H= O=J?PEKJ AJ?KQNQA, dAQT (2) KQ MQ=PNA (4) =JO. !AO dANJEfNAO O’=LLHEMQANKJP AJ ABBAP 

u IEKI HUI;HL; :kKD; HU:K9J?ED EK :kKD IKHI?I FEJ;DJ?;B 9EDfEHCUC;DJ 7KN 7HJ?9B;I 10.4, 10.5 

EK 10.6 v3092.  

 
                                                
3087 !A MQE ?KJOPEPQA H= OA?KJdA u ?H=QOA dA NedQ?PEKJ v (Cf. (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA 
LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., L. 8) =LNfO ?AHHA =LLHE?=bHA AJ LNeOAJ?A dA OQbOP=J?AO JKJ 
OLe?EBEeAO.  
3088 "8?:. 
3089 !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ 
d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v, LP. 3. 
3090 Cf. -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO IKdEBE?=PEKJO v, EF.9?J., L. 
23, EJdEMQ=JP MQ’EH O’=CEOO=EP OEILHAIAJP d’eREPAN u :k?CFEI;H KD; I7D9J?ED :; GK7JH; 94: 7DI 7KN 9EDIECC7J;KHI 
:; C7H?jK7D7 (w) 7BEHI GK; 9;JJ; 9EDIECC7J?ED Dk;IJ F7I B?U; R B7 FH7J?GK; IFEHJ?L; v. 
3091 2ANIAO QPEHEOeO L=N (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H 
=JPEdKL=CA, EF.9?J., L. 8. 
3092 !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA LKOOAOOEKJ 
d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v. 
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AEJOE3093, HA OLKNPEB KQ =QPNA LANOKJJA =U=JP REKHe HAO NfCHAO =JPEdKL=CA BETeAO L=N HA ?KdA 

LKQNNKJP PKQFKQNO PAJPAN d’=LLKNPAN H= LNAQRA d’QJA =bOAJ?A dA B=QPA KQ JeCHECAJ?A dA HAQN L=NP 

=BEJ dA RKEN HAQN O=J?PEKJ =JJQHeA AJ OKJ AJPEAN3094, KQ OEILHAIAJP NedQEPA AJ ?=O dA 

deIKJOPN=PEKJ d’QJA =bOAJ?A dA B=QPA KQ JeCHECAJ?A dEPA u I?gD?f?97J?L; v3095.  

 
585. "A PAHHAO LNAQRAO HEeAO à H’=bOAJ?A dA B=QPA ?KIIEOA L=N HAQNO OKEJO RKJP OLe?EBEMQAIAJP 

LANIAPPNA =QT EJdEREdQO L=OOEbHAO d’QJA O=J?PEKJ dA MQ=PNA (4) =JO dA OQOLAJOEKJ d’e?=NPAN PKQPA 

EdeA d’EJPAJPEKJJ=HEPe dA HAQN CAOPA.  

 
"=JO HA ?=O EJRANOA, OAQH HA beJeBE?A d’QJA eHEIEJ=PEKJ, NedQ?PEKJ KQ OQNOEO dA OQOLAJOEKJ 

LKQN dAO IKPEBO JKJ HEeO à H= B=QPA HAQN OAN= =??KNde3096, CeJeN=HAIAJP AJ N=EOKJ dA HAQN 

?KKLeN=PEKJ3097 KQ dA H’=RAQ3098 d’QJA REKH=PEKJ dAO NfCHAO =JPEdKL=CA. 

 
586. #J ?A MQE ?KJ?ANJA HAO OLKNPEBO L=OOEbHAO QJEMQAIAJP dA O=J?PEKJO BETeAO à QJ I=TEIQI 

dA dAQT (2) =JJeAO dA OQOLAJOEKJ, H’AJOAIbHA dAO dEOLKOEPEKJO LANIAPP=JP QJA eHEIEJ=PEKJ, 

NedQ?PEKJ KQ OQNOEO OANKJP =LLHE? =bHAO, OKQO NeOANRA dA dEOLKOEPEKJO =LLHE?=bHAO =QT OAQHAO 

OQbOP=J?AO OLe?EBEeAO3099. 

 
*A !+A AJREO=CA eC=HAIAJP HAO OEPQ=PEKJO d’=LLHE?=PEKJ dA IQHPELHAO IKPEBO 

OQO?ALPEbHAO d’K??=OEKJJAN QJA NedQ?PEKJ dA H= O=J?PEKJ AJ?KQNQA dfO HKNO MQA dAQT (2) 

dEOLKOEPEKJO =Q IKEJO =QNKJP ePe IEOAO AJ yQRNA =RA? OQ??fO L=N HA OLKNPEB ?KJ?ANJe3100.   

                                                
3093 !A OUOPfIA dA O=J?PEKJ dQ dKL=CA, JKJ IKEJO ?KILHATA MQA HA LNe?edAJP B=EP H’KbFAP, ?KIIA EJdEMQe L=N QJ 
?KIIAJP=ENA dQ !+A (Cf. !+A (2015), u !KIIAJP=ENA OQN H’=NPE?HA 10.6.4 v) d’QJA ATLHE?EP=PEKJ OKQO BKNIA 
d’ATAILHAO (=Q JKIbNA dA 6) LNeOAJPeO =Q OAEJ dA H’QJA dA OAO =JJATAO (Cf. "8?:., AJJATA 2 u #TAILHAO 
d’=LLHE?=PEKJ dA H’=NPE?HA 10 v). - 1E ?APPA PA?DJEMQA J’AOP L=O JKQRAHHA (Cf. !+A (2009), u !KIIAJP=ENA OQN 
H’=NPE?HA 10.5.5 v), HAO ATAILHAO ?KNNAOLKJd=JP à dERANOAO LKOOEbEHEPeO dA O=J?PEKJO dAO =PDHfPAO OKJP LHQO JKIbNAQT 
(1ET (6) =Q HEAQ dA MQ=PNA (4)) AP deRAHKLLeO dA B=dKJ JAPPAIAJP LHQO deP=EHHeA. 
3094 Cf. !+A (2015), =NP. 10.4 u ÉHEIEJ=PEKJ dA H= LeNEKdA dA OQOLAJOEKJ AJ H’=bOAJ?A dA B=QPA KQ dA JeCHECAJ?A 
v. 
3095 "8?:., =NP. 10.5 u 0edQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ LKQN ?=QOA d’=bOAJ?A dA B=QPA KQ dA JeCHECAJ?A 
OECJEBE?=PERA v. 
3096 Cf. "8?:., =NP. 10.6 u ÉHEIEJ=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ, OQNOEO, KQ =QPNAO ?KJOeMQAJ?AO, 
LKQN dAO IKPEBO =QPNAO MQA H= B=QPA v. 
3097 Cf. "8?:., =NP. 10.6.1 u AEdA OQbOP=JPEAHHA BKQNJEA d=JO H= de?KQRANPA KQ H= dePANIEJ=PEKJ dA REKH=PEKJO dAO 
NfCHAO =JPEdKL=CA v (AEdA =LLKNPeA =R=JP KQ à H’ATLEN=PEKJ dQ deH=E d’=LLAH dAR=JP HA 2A1 AP beJeBE?E=JP à QJA 
KNC=JEO=PEKJ =JPEdKL=CA, QJA EJOP=J?A LeJ=HA KQ QJ KNC=JEOIA dEO?ELHEJ=ENA LNKBAOOEKJJAH). 
3098 Cf. "8?:., =NP. 10.6.2 u AdIEOOEKJ d’QJA REKH=PEKJ dAO NfCHAO =JPEdKL=CA AJ H’=bOAJ?A d’=QPNA LNAQRA v (ARAQ 
RKHKJP=ENA AJ H’=bOAJ?A dA LNAQRA AP dA PKQPA JKPEBE?=PEKJ dA ?KJPNmHA LKOEPEB) AP !+A (2015), =NP. 10.6.3 u ARAQ 
O=JO deH=E d’QJA REKH=PEKJ dAO NfCHAO =JPEdKL=CA =LNfO =RKEN ePe doIAJP EJBKNIe d’QJA REKH=PEKJ L=OOEbHA dA 
O=J?PEKJ AJ RANPQ dA H’=NPE?HA 10.2.1 KQ dA H’=NPE?HA 10.3.1 v. 
3099 Cf. "8?:., =NP. 10.5.1 u 0edQ?PEKJ dAO O=J?PEKJO LKQN dAO OQbOP=J?AO OLe?EBEeAO KQ dAO LNKdQEPO ?KJP=IEJeO AJ 
?=O dA REKH=PEKJ dAO =NPE?HAO 2.1, 2.2 KQ 2.6 v. - .KQN HAO =QPNAO OQbOP=J?AO, 9f. !+A "8?:., =NP. 10.5.2 u ALLHE?=PEKJ 
dA H’=bOAJ?A dA B=QPA KQ dA JeCHECAJ?A OECJEBE?=PERA =Q-dAHà dA H’=LLHE?=PEKJ dA H’=NPE?HA 10.5.1 v.  
3100 Cf. "8?:., =NP. 10.6.4 u ALLHE?=PEKJ dA IKPEBO IQHPELHAO LKQN H= NedQ?PEKJ d’QJA O=J?PEKJ v. 
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587. AQ BEJ=H, H’=QCIAJP=PEKJ, FQCeA u 9;HJ;I I?gD?f?97J?L; v, dA H= JKQRAHHA dQNeA dA 

OQOLAJOEKJ AJ I=PEfNA =JPEdKL=CA, AOP Je=JIKEJO ?KJOEdeNeA ?KIIA LNeOAJP=JP QJ ?=N=?PfNA 

u CE:UHU v L=N (A=J-.=QH !-12A, ?KIIAJP=JP ?AO dEOLKOEPEKJO OAHKJ HA LNKFAP dA !KdA 

=JPEdKL=CA 2015 NeREOe d=JO O= RANOEKJ 3.03101.  

 
!A dANJEAN AJ =NNERA AJ ABBAP à H= ?KJ?HQOEKJ MQ’AHHAO OKJP ?KIL=PEbHAO =RA? HAO LNEJ?ELAO 

dQ dNKEP EJPANJ=PEKJ=H AP dAO dNKEPO dA H’DKIIA, HAO O=J?PEKJO JA LNeOAJP=JP L=O QJ ?=N=?PfNA 

=QPKI=PEMQA, ?=N IKdQH=bHAO, AP HAQN LNKLKNPEKJJ=HEPe =QT B=QPAO KQ EJBN=?PEKJO LNeRQAO L=N HA 

!+A eP=JP =?MQEOA =Q RQ dAO FQNEOLNQdAJ?AO d’KNC=JEOIAO EJPANJ=PEKJ=QT AP AQNKLeAJO ?KIIA 

dA FQNEdE?PEKJO ?KJOPEPQPEKJJAHHAO J=PEKJ=HAO3102. 

 
588. *’AJOAIbHA dA ?AO JKNIAO LKQR=EP dfO HKNO gPNA NAdQ AJ dNKEP BN=Jd=EO LKQN gPNA 

=LLHEMQeAO L=N HAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT =JPEdKL=CA ?D=NCeO d’eP=bHEN H= REKH=PEKJ dAO 

NfCHAO =JPEdKL=CA L=N HAO =PDHfPAO. 

 
 

                                                
3101 Cf. (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., 
L. 8 AP 11. 
3102 "8?:., LL. 8-11. 
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589. #JPNA H= u H;B;L7D9; v AP H’u ?HH;B;L7D9; v3414 d’QJ KNdNA FQNEdEMQA3415 LKQN QJ =QPNA KNdNA 

dA J=PQNA MQ=OE-OEIEH=ENA3416 KQ LNeOAJP=JP ?ANP=EJAO ?=N=?PeNEOPEMQAO BKNP dEBBeNAJPAO3417, dA 

IQHPELHAO EJPAN=?PEKJO AP Ie?=JEOIAO LANIAPPAJP dA HAO B=ENA ?KATEOPAN d=JO QJA KLPEMQA dA 

u FBKH7B?IC; EH:EDDU v3418. 

 
1E HAQNO N=LLKNPO J’KJP L=O ePe O=JO DAQNPO3419 AP MQA dEBBeNAJPAO VKJAO dA ?KJBHEPO LAQRAJP 

dAIAQNAN3420, HAO NAH=PEKJO OQN HA PANNEPKENA BN=Jd=EO AJPNA HA u CEKL;C;DJ fU:UH7B v OLKNPEB3421 AP 

H’KNdNA FQNEdEMQA eP=PEMQA, dKERAJP AJ LNEKNEPe gPNA LAJOeAO AJ PANIAO dA ?KILHeIAJP=NEPe3422. 

 
590.     !APPA =J=HUOA LKQNN=EP Je=JIKEJO gPNA IEOA à I=H dQ B=EP dA H’ATEOPAJ?A d’QJA u IFU9?f?9?JU 

(w) :K HUg?C; fH7DT7?I v AJ I=PEfNA dA dKL=CA NeOEd=JP d=JO HA B=EP MQA u B7 HUFH;II?ED 

:?I9?FB?D7?H; v AJ ?A dKI=EJA OA PNKQRA u C7HGKU; F7H KD F7HJ7g; :;I 9ECFUJ;D9;I ;DJH; B;I 

                                                
3414 Cf. 1. 0-+A,-, %kEH:H; jKH?:?GK;, EF.9?J., L. 106 : HA LNAIEAN dA ?AO ?KJ?ALPO ?KJOEOP=JP d=JO HA B=EP MQA u 
Bk;N?IJ;D9;, B; 9EDJ;DK EK Bk;ff?979?JU :kKD EH:H; IE?J 9EDfEHC; 7KN 9ED:?J?EDI L?IU;I F7H KD 7KJH; EH:H; v =HKNO 
MQA OKJ LAJd=JP, AT=?PAIAJP EJRANOA, EILHEMQA u GKk?B DkO 7 7K9KD; H;B7J?ED ;DJH; ;KN v. 
3415 Cf. $. -12, +. 4A, "# )#0!&-4#, D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, 
EF.9?J. LL. 184 O.  
3416 'H AOP MQAOPEKJ dAO KNdNAO FQNEdEMQAO EJBN=-eP=PEMQAO KQ OQLN=-eP=PEMQAO. 
3417 'H AOP JKP=IIAJP B=EP NeBeNAJ?A =QT KNdNAO FQNEdEMQAO PN=JOJ=PEKJ=QT ?KJOPEPQeO L=N H= u HAT IAN?=PKNE= v (Cf. 
 . %-*"+A,, u $NKJPEfNAO dQ dNKEP AP iB;N C;H97JEH?7j v, EF.9?J., L. 177) KQ H= u B;N IFEHJ?L7 v (Cf. $. *A227, 
%7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J.- 4. AJ?KNA : ). $-12#0, u *AT OLKNPER= : P=JOJ=PEKJ=H 
H=S EJ =?PEKJ v, ?D 0. 1'#)+A, AP (. 1-#) (AdO), %;N IFEHJ?L7, 0h7J ?I IFEHJ B7M ?, 2+! AOOAN .NAOO, 1LNEJCAN 
2012, L. 23). 
3418 Cf. +. "#*+A1-+A027, u *A LHQN=HEOIA KNdKJJe AP HAO EJPAN=?PEKJO AJPNA AJOAIbHAO FQNEdEMQAO v, EF.9?J., 
L. 951. 
3419 Cf. L=N ATAILHA, OQN u 9H:7 :?L;HI?JU ;J B7 9ECFB;N?JU :9AO: (w) H;B7J?EDI ;DJH; (w) BkEH:H; jKH?:?GK; IFEHJ?f 
;J (w) :k7KJH;I EH:H;I jKH?:?GK;I UJ7J?GK;I EK IKFH7-UJ7J?GK;I v : $. -12, +. 4A, "# )#0!&-4#, D; B7 
FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, EF.9?J., LL. 203 O. - 4. AJ?KNA : %. 1'+-,, u *AO 
BKJdAIAJPO dQ dNKEP dQ OLKNP v, ?D #.  -30,A8#* (dEN.), ,FEHJ ;J :HE?J, 664''fIA !KJCNfO EJPANJ=PEKJ=H dA 
dNKEP d’ATLNAOOEKJ AP d’EJOLEN=PEKJ BN=Jd=EOA, ed.  NQUH=JP,  NQTAHHAO, 2001, LL. 93-94. 
3420 1QNPKQP OQN QJ LH=J EJPANJ=PEKJ=H : 9f. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K 
IFEHJ, 3fIA ed., EF.9?J., LL. 163 O. - #J I=PEfNA dA dKL=CA H= OEPQ=PEKJ AOP Je=JIKEJO OE L=NPE?QHEfNA MQA HAO DULKPDfOAO 
dA ?KJBHEPO RKJP PAJdNA EJATKN=bHAIAJP à dEOL=N=iPNA, MQA ?A OKEP OQN QJ LH=J EJPANJ=PEKJ=H (AJPNA JKNIAO EJPANJAO AP 
JKNIAO EJPANJ=PEKJ=HAO KQ PN=JOJ=PEKJ=HAO) KQ J=PEKJ=H (Cf. $. *A227, u *AO NfCHAO =LLHE?=bHAO =QT NAH=PEKJO 
OLKNPERAO PN=JOJ=PEKJ=HAO : HA NAC=Nd dA H’EJPANJ=PEKJ=HEOPA LQbHE?EOPA v, EF.9?J., LL. 90 O. ; KQ 3. &A11, u *= 
FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 25).  
3421 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 110. z 4. 
=QOOE OQN HA u CEKL;C;DJ IFEHJ?f v d=JO OKJ AJOAIbHA : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. 
!&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 11 O. 
3422 Cf. AJ ?A OAJO : !. "3"-%,-,,  . $-3!&#0, (.-. )A0A/3'**-, A. *A!A A0A21 (?KKNd.), 
RVgB;C;DJ :;I B?J?g;I 7K I;?D :K CEKL;C;DJ IFEHJ?f, EF.9?J., !D=LEPNA 1 u +KdAO dA NeOKHQPEKJ dAO HEPECAO L=N HAO 
EJOP=J?AO EJPANJAO dQ IKQRAIAJP OLKNPEB v, L. 13. z 4. 9EDJH7. : $. -12, +. 4A, "# )#0!&-4#, D; B7 FOH7C?:; 
7K HUI;7K ? )EKH KD; JhUEH?; :?7B;9J?GK; :K :HE?J, EF.9?J. L. 205. 
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fU:UH7J?EDI IFEHJ?L;I, GK? :UJ?;DD;DJ KD; 9ECFUJ;D9; :; FH?D9?F;, ;J BkAF%D, GK? (w) 8UDUf?9?; 

(w) :kKD; 9ECFUJ;D9; IK8I?:?7?H; v3423. 

 
#J ABBAP, MQKEMQ’ u ?D:UF;D:7DJ; v dA L=N OKJ OP=PQP HeC=H, ?APPA =QPKNEPe J’AJ AOP L=O 

IKEJO u FK8B?GK; v3424 AJ RANPQ dQ !KdA dQ OLKNP3425 AP dAIAQNA LKQN ?APPA N=EOKJ IgIA 

BKNPAIAJP HEeA =Q LKQRKEN eP=PEMQA3426.  

 
591.    *’A$*" ?KJOPEPQA =EJOE H= I=NMQA dA H= RKHKJPe dAO CKQRANJAIAJP AP .=NHAIAJP 

J=PEKJ=QT dA C=NdAN QJA AILNEOA OQN H= LNKbHeI=PEMQA dQ dKL=CA. !AH= OA ReNEBEA d’=EHHAQNO L=N 

HA B=EP MQ’à dA IQHPELHAO NALNEOAO, HAO L=NHAIAJP=ENAO BN=Jd=EO KJP LQ AJREO=CAN =QOOE bEAJ 

d’eH=NCEN HAO ?KILePAJ?AO dA ?APPA dANJEfNA AJ I=PEfNA dA O=J?PEKJ =JPEdKL=CA3427, MQA dA HQE 

K?PNKUAN QJA ?KILePAJ?A AT?HQOERA AJ ?A dKI=EJA3428. 

                                                
3423 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 455. - !ALAJd=JP : u 9?:; IOIJVC; :; 9ECFUJ;D9; F7HJ7gU;, 7K D?L;7K D7J?ED7B, ;DJH; 
fU:UH7J?EDI ;J AF%D FHUI;DJ; 9LKQN HAO OeJ=PAQNO BN=Jd=EO: FBKI?;KHI ?D9EDLUD?;DJI v (0=LLKNP d’EJBKNI=PEKJ, 
1eJ=P, Jq 782, EF.9?J., L. 173). 'H AOP PKQP d’=bKNd ?KJPAOPe L=N ?AQT-?E AJ N=EOKJ dA O= u 9ECFB;N9EPe: v MQE 
K??=OEKJJA QJ u C7DGK; :; L?I?8?B?JU FEKH B;I IFEHJ?fI v LQEOMQ’EH ATEOPA u 7KjEKH:khK? 9?DG 95: D?L;7KN FEII?8B;I 
:; jKg;C;DJ v ("8?:. z 4. HA O?DeI= LNKLKOe à H= L=CA 174). 'H H’AOP AJ?KNA ?=N u ?B D; F;HC;J F7I KD; h7HCED?I7J?ED 
:;I I7D9J?EDI ;DJH; B;I :?I9?FB?D;I v, OEPQ=PEKJ MQE AJCAJdNA, =QT dENAO dA u 9L:BKI?;KHI 79J;KHI :K CEKL;C;DJ 
IFEHJ?f v, dAO u :?ffUH;D9;I :; JH7?J;C;DJ ;DJH; B;I IFEHJ?fI I;BED B;KH :?I9?FB?D; v ("8?:., L. 174). 'H H’AOP AJOQEPA ?=N 
u ?B ?CFEI; B7 C?I; ;D FB79; :; :;KN 96: EHg7D;I :?I9?FB?D7?H;I (FH;C?VH; ?DIJ7D9;, 7FF;B) 7K I;?D :; 9h7GK; 
fU:UH7J?ED, 9ECFEIU :; 8UDULEB;I D; I; HUKD?II7DJ GK; GK;BGK;I fE?I F7H 7D FEKH :;I :EII?;HI :k?CFEHJ7D9; 
IFEHJ?L; F7HfE?I C?D;KH; v. #J ?KJOeMQAJ?A, ?AH= AJ B=EP QJ u :?IFEI?J?f (w) BEKH: FEKH B;I fU:UH7J?EDI ;J, IKHJEKJ, 
(w) 9MQE: D; f7LEH?I; F7I BkUC;Hg;D9; :kKD; LH7?; 9ECFUJ;D9; IFU9?7B?IU; ;D C7J?VH; :; I7D9J?EDI FEKH :EF7g; v 
("8?:.). 'H AOP AJBEJ AP u IKHJEKJ v ?KJPAOPe ?=N u ?B FB79; B;I fU:UH7J?EDI :7DI B7 FEI?J?ED :; jKg; ;J F7HJ?; :; B;KHI 
IFEHJ?fI v ("8?:.). - 4. =QL=N=R=JP, HAO =NCQIAJPO eP=JP OAJOEbHAIAJP HAO IgIAO : .NKLKOEPEKJ dA HKE A,, Jq 699, 
FHU9., L. 6 ; KQ .NKLKOEPEKJ dA HKE 1eJ=P, Jq 422, FHU9., L. 7. 
3424 !. OLKNP, =NP. *. 232-5 '. - +gIA OE HA dANJEAN MQ=HEBE?=PEB AOP à H’EJRANOA ?AJOe gPNA FQNEdEMQAIAJP HA OECJA 
d’QJA EJdeLAJd=J?A =??NQA dA H’A$*", 
3425 Cf. (.-!. *A.-3 *#, u *= HQPPA ?KJPNA HA dKL=CA AP H= LNKPA?PEKJ dA H= O=JPe dAO OLKNPEBO ; *KE Jq 2006-405 
dQ 5 =RNEH 2006 v, EF.9?J., L. 136 ; KQ *. "A4#,A1, u *= JKQRAHHA ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA : 
dQ !.*" à H'A$*" (*= HKE dQ 5 =RNEH 2006) v, EF.9?J., L. 8. 
3426 ,A OAN=EP-?A MQA O’=CEOO=JP dA OKJ BEJ=J?AIAJP. AEJOE, LKQN JA LNAJdNA H’ATAILHA MQA dA ?APPA OAQHA =JJeA, 
H’A$*" = NAdQ, AJ 2013, OALP (7) IEHHEKJO d’AQNKO dA OQbRAJPEKJO eP=PEMQAO (Cf. 0=LLKNP LQbHE? =JJQAH, !KQN dAO 
?KILPAO, 11 BeRNEAN 2015, EF.9?J., L. 527) =HKNO MQA H= OKIIA d’QJ (1) IEHHEKJ d’AQNKO (u IE?J ;DL?HED 12 9"KQVA: 
% :; IED 8K:g;J gBE87B v) LNKRAJ=EP dA OAO u H;IIEKH9;I FHEFH;I v, ?KNNAOLKJd=JP =QT u FH;IJ7J?EDI :; 9EDJH[B; 
(FHUBVL;C;DJI) EK :'7D7BOI; GK';BB; HU7B?I; FEKH :;I J?;HI v ("8?:., L. 542). - !’AOP d’=EHHAQNO =Q RQ dA ?A ?KJOP=P 
MQA dEBBeNAJPO N=LLKNPO LQbHE?O LH=EdAJP AJ B=RAQN d’QJ deRAHKLLAIAJP (Cf. ?8?:., LL. 541 O.) KQ =HH=JP LHQO HKEJ, 
d’QJA NeBKNIA dQ BEJ=J?AIAJP dA H’A$*" (Cf. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 191 O. AP 
LNKLKOEPEKJ Jq 53, L. 193). 'H O’=CEP AJ L=NPE?QHEAN dA LNKIKQRKEN QJ BEJ=J?AIAJP LNERe dA ?AHHA-?E, ?A MQE =QN=EP 
LKQN =R=JP=CA dA H= deC=CAN MQAHMQA LAQ dQ FKQC eP=PEMQA. - ,e=JIKEJO, HAO NeBKNIAO OQ??AOOERAO dQ OP=PQP RKJP 
KLLKNPQJeIAJP d=JO H= dENA?PEKJ u :kKD; FBKI gH7D:; ?D:UF;D:7D9; v dA H’A$*" (Cf. !. "3"-%,-,, ÉPQdA 14 
u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" AP A+A v, EF.9?J., L. 153). 
3427 Cf. .NKLKOEPEKJ dA HKE A,, Jq 699, EF.9?J., L. 6, MQE u FHEFEI9=EP: :; I?CFB?f?;H (w) 9H=: 9h7YD; 9dEO?ELHEJ=ENA 
=?PQAHHA:, ;D FHULEO7DJ GK; B7 fU:UH7J?ED :UBUg7J7?H; D7J?ED7B; ;IJ H;IFEDI78B; :; IJ7JK;H ;D FH;C?VH; ?DIJ7D9; 
(w), BkAF%D :;L9AJ=JP: 9dA OKJ ?mPe: KD; ?DIJ7D9; :k7FF;B :?I9?FB?D7?H; (w) 9=HKNO MQA: 9d:7DI JEKI B;I 97I, B;I 
:U9?I?EDI H;D:K;I F7H B7 fU:UH7J?ED EK F7H BkAF%D I9AN=EAJP: IKI9;FJ?8B;I :kWJH; 9EDJ;IJU;I :;L7DJ B7 jKH?:?9J?ED 
7:C?D?IJH7J?L; v (4. H’=NP. 2 dA H= LNKLKOEPEKJ). 
3428 !A BQP HA ?=O =Q IKEJO à QJA dKQbHA NALNEOA, ?AO LNKLKOEPEKJO eP=JP L=N =EHHAQNO HA BNQEP dA H= NeBHATEKJ dAO 
OAQHO OeJ=PAQNO BN=Jd=EO. 'H eP=EP =HKNO AJREO=Ce dA OQLLNEIAN H= ?KILePAJ?A dA LNEJ?ELA dAO BedeN=PEKJO OLKNPERAO 
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+=HCNe PKQP, H’A+A JA O’AOP F=I=EO LNKJKJ?eA OQN H= MQAOPEKJ dA H= J=PQNA LQbHEMQA KQ 

LNEReA, RKENA IETPA, dAO AJPEPeO EdAJPEBEeAO L=N HA !+A ?KIIA ?KJOPEPQ=JP dAO KNC=JEO=PEKJO 

J=PEKJ=HAO =JPEdKL=CA3429. #HHA H=EOOA AJ?KNA QJA H=NCA I=NCA dA I=JyQRNA =QT OECJ=P=ENAO dQ 

!+A O’=CEOO=JP dA H’ePAJdQA dAO ?KILePAJ?AO dAO -,A" d=JO H=MQAHHA H= $N=J?A O’AOP 

AJCKQBBNeA3430.  

 
592.     *A dEOLKOEPEB J=PEKJ=H =?PQAH OA PNKQRA dKJ? OQN ?AO MQAOPEKJO AJ ?KJBKNIEPe =RA? HA 

!+A. "’=EHHAQNO, OE H’A+A AOP QJA ?KILKO=JPA dA H’KNdNA FQNEdEMQA OLKNPEB PN=JOJ=PEKJ=H, O= 

J=PQNA DUbNEdA3431, ?KJOeMQAJ?A dQ B=EP MQA ?APPA dANJEfNA EJPfCNA dAO ?KILKO=JPAO LNEReAO 

?KIIA LQbHEMQAO =Q OAEJ dA OAO KNC=JAO dA dENA?PEKJ3432, ?KIIA H= u NA?KJJ=EOO=J?A v dAO 

LNEJ?ELAO EOOQO dQ !+A, PATPA dA dNKEP LNERe, L=N HAO ÉP=PO L=NPEAO à H= !'"13433, BKJP MQ’EH AOP 

AJ?KNA MQAOPEKJ dA ?KILHeIAJP=NEPe AJPNA KNdNAO FQNEdEMQAO OLKNPEBO AP eP=PEMQAO3434. 

                                                
AJ I=PEfNA dA dKL=CA =BEJ dA H= ?KJBEAN AJ EJPeCN=HEPe à H’A$*", HA !KJOAEH d’ÉP=P eP=JP L=N H= OQEPA OQO?ALPEbHA 
d’gPNA O=EOE AJ =LLAH dA OAO de?EOEKJO (Cf. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LNKLKOEPEKJ Jq 41, L. 176 ; 
.NKLKOEPEKJ dA HKE 1eJ=P, Jq 422, EF.9?J., L. 7). 3JA PAHHA NeBKNIA =QN=EP AQ OAHKJ OAO LNKIKPAQNO ?KIIA LNEJ?EL=QT 
ABBAPO LKOEPEBO, JKJ OAQHAIAJP dA NedQENA =Q JKIbNA dA dAQT (2) HAO JERA=QT LKOOEbHAO dA NA?KQNO, I=EO OQNPKQP dA 
IAPPNA QJ PANIA à H= IEOA AJ ?=QOA LANLePQAHHA dAO BedeN=PEKJO OLKNPERAO, HAQNO KNC=JAO dEO?ELHEJ=ENAO ?KIIA AHHAO-
IgIAO eP=JP NeCQHEfNAIAJP ?KJPAOPeO =Q PEPNA dA HAQN OQLLKOeA L=NPE=HEPe. 
3429 !+A (2015), AJJATA 1, u "eBEJEPEKJO v, PANIA u -NC=JEO=PEKJ J=PEKJ=HA =JPEdKL=CA v, HAO deBEJEOO=JP 
?KIIA : u 9H:7 EK B;I ;DJ?JUI :UI?gDU;(I) F7H 9h7GK; F7OI 9ECC; 7KJEH?JU(I) FH?D9?F7B;(I) H;IFEDI78B;(I):; 
Bk7:EFJ?ED ;J :; B7 C?I; ;D gKLH; :; HVgB;I 7DJ?:EF7g;, :; B7 g;IJ?ED :K FHUBVL;C;DJ :kU9h7DJ?BBEDI, :; B7 g;IJ?ED 
:;I HUIKBJ7JI :; 9EDJH[B;I ;J :; B7 J;DK; :k7K:?;D9;I, 7K FB7D D7J?ED7B. ,? KD; J;BB; ;DJ?JU Dk7 F7I UJU :UI?gDU; F7H 
Bk7KJEH?JU/B;I 7KJEH?JU(I) FK8B?GK;(I) 9ECFUJ;DJ;(I), B; 9EC?JU D7J?ED7B EBOCF?GK; EK Bk;DJ?JU GK; 9;BK?-9? :UI?gD;H7 
H;CFB?H7 9; H[B; v. 
3430 #J ABBAP, OE HA !+A dAI=JdA MQA H’AJOAIbHA dAO ?KILePAJ?AO AJ I=PEfNA dA dKL=CA OKEAJP ?KJBEeAO à QJ 
OAQH KNC=JEOIA, EH OAIbHA LKOOEbHA dA deNKCAN à ?APPA NfCHA. - 1E PAH eP=EP =OOQNeIAJP HA ?=O OKQO H’eCEdA dQ !+A 
2009 (!+A (2009), =NP. 15 u !H=NEBE?=PEKJ dAO NAOLKJO=bEHEPeO AJ I=PEfNA dA dKL=CA v, LP. 3 u %AOPEKJ dAO NeOQHP=PO, 
=QdEAJ?AO AP O=J?PEKJO v ; "8?:., u !KIIAJP=ENA OQN H'=NPE?HA 15.3 v), HAO dEOLKOEPEKJO EOOQAO dQ !+A 2015 OAIbHAJP 
bA=Q?KQL IKEJO ?H=ENAO AP H=EOOAN LH=?A à dAO EJPANLNeP=PEKJO dERANOAO (Cf. deOKNI=EO : !+A (2015), =NP. 5.3 
u !KJPNmHAO NAH=PEBO à QJA I=JEBAOP=PEKJ v, LP. 1). 2KQPABKEO, HA ?KJdEPEKJJAH eP=JP QPEHEOe =Q OAEJ dAO JKQRA=QT 
PATPAO, EH OAIbHAN=EP MQA HAO IgIAO H=NCAOOAO MQ’=QL=N=R=JP OKEP KBBANPAO =QT OECJ=P=ENAO dQ !+A (Cf. "8?:., =QT 
PANIAO dQMQAH : u ?B {:;LH7?J| ?D9EC8;H R KD; I;KB; EHg7D?I7J?ED :k?D?J?;H ;J :; HU7B?I;H B;I 9EDJH[B;I IKH B;I I?J;I 
:; B7 C7D?f;IJ7J?ED F;D:7DJ B7 :KHU; :; B7 C7D?f;IJ7J?ED v). 
3431 Cf. *. !A1',', u %HKb=H &UbNEd .QbHE?-.NER=PA  KdEAO : 2DA 5A"A v, "DJ;HD7J?ED7B EHg7D?P7J?EDI %7M 
R;L?;M, 4KH. 6, 2009, L. 421. 
3432 Cf. 1P=PQPO dA H’A+A, =NP. 7 : d B; CEDI;?B :; fED:7J?ED ;IJ KD F7HJ;D7H?7J Ug7B ;DJH; B; CEKL;C;DJ EBOCF?GK; 
;J B;I 7KJEH?JUI FK8B?GK;I v. - 4. eC=HAIAJP : $. *A227,  . 0É+7, u .NKLKO EJPNKdQ?PEBO v, EJ DHE?J ?DJ;HD7J?ED7B 
;J D7J?ED7B?JU, A?PAO dQ !KHHHKMQA KNC=JEOe dQ 9 =Q 11 FQEJ 2011 L=N H= 1K?EePe BN=Jd=EOA dA dNKEP EJPANJ=PEKJ=H 
(1$"'), ed. .AdKJA, ?KHH. 1K?EePe BN=Jd=EOA dA dNKEP EJPANJ=PEKJ=H, .=NEO, 2012, L. 475, HE=JP d’=EHHAQNO u H;B7J?EDI 
C?NJ;I v KQ u ihO8H?:;Ij v AP LDeJKIfJA u iJH7DID7J?ED7Bj v. 
3433 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= 
!KJRAJPEKJ v, =). 
3434 Cf. AJ ?A OAJO : (.-.. )A0A/3'**-, u 3J {LHQN=HEOIA FQdE?E=ENA ?KILHeIAJP=ENA| KNECEJ=H. *= NeOKHQPEKJ 
L=N HAO EJOPEPQPEKJO OLKNPERAO AP L=N HAO FQNEdE?PEKJO d'#P=P dA ?ANP=EJO {HEPECAO OLKNPEBO| v, EF.9?J., L. 87. - 4. =QOOE dA 
I=JEfNA CeJeN=HA : !. !A12#21-0#,A0", u *= IQP=PEKJ dA H= LNKdQ?PEKJ dA H= JKNIA AJ dNKEP LNERe : d’QJA 
?KJ?QNNAJ?A à QJA ?KHH=bKN=PEKJ dAO LNKdQ?PAQNO dA JKNIAO v, "D (. )07,#, AP +. &#!/3A0"-2&É0-, (dEN.), 
R;g7H:I 9H?J?GK;I IKH GK;BGK;I (H)ULEBKJ?EDI HU9;DJ;I :K :HE?J, ed. .NAOOAO dA H’3JERANOEPe dAO O?EAJ?AO OK?E=HAO dA 
2KQHKQOA, OeNEAO *AO 2N=R=QT dA H''$0 +QP=PEKJ dAO JKNIAO FQNEdEMQAO Jq 2, 2. 1 ( EH=JO), 2005, LL. 23 O., PN=EP=JP 
dA H’u UC;Hg;D9; :kKD; 9EBB78EH7J?ED ;DJH; B;I FHE:K9J;KHI :; DEHC;I v. 
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          .=N OQEPA, IgIA d=JO H’DULKPDfOA Kn H’A$*" OA RANN=EP NA?KJJ=iPNA QJA ?KILePAJ?A 

AT?HQOERA AJ I=PEfNA dA dKL=CA OQN JKPNA PANNEPKENA, =Q?QJA ?KJPN=dE?PEKJ KQ ?KJBHEP JA OAN=EP 

deIKJPN=bHA AJPNA KNdNA FQNEdEMQA J=PEKJ=H AP KNdNA FQNEdEMQA OLKNPEB PN=JOJ=PEKJ=H.  

 
593.   +=EO EH OAN=EP LKOOEbHA dA PN=EPAN dA u NAHAR=J?A v dA H’KNdNA FQNEdEMQA OLKNPEB J=PEKJ=H, 

deLKOOede dA OAO ?KILePAJ?AO, L=N N=LLKNP à H’KNdNA FQNEdEMQA eP=PEMQA BN=Jd=EO, HA IKQRAIAJP 

BedeN=H OA PNKQR=JP e?=NPe. 

 
,e=JIKEJO, HA B=EP MQA JKPNA dNKEP EJPANJA dAIAQNAN=EP ?KJBKNIA =Q dNKEP PN=JOJ=PEKJ=H 

=JPEdKL=CA edE?Pe dA ?KJ?ANP L=N HAO CKQRANJAIAJPO AP HA IKQRAIAJP OLKNPEB REAJdN=EP ?KJBENIAN 

H’=NCQIAJP=ENA deRAHKLLe ?KJOEOP=JP à LAJOAN HAO NAH=PEKJO AJPNA KNdNA FQNEdEMQA OLKNPEB AP KNdNA 

FQNEdEMQA eP=PEMQA AJ PANIAO dA ?KILHeIAJP=NEPe. 

  
594. *AO deRAHKLLAIAJPO ?DfH7 OA BK?=HEOANKJP OQN H= ?KILePAJ?A dA LNEJ?ELA dAO BedeN=PEKJO 

OLKNPERAO BN=Jd=EOAO3435 d=JO H= O=J?PEKJ dAO B=EPO dA dKL=CA, LNEKNEPe eP=JP AJ?KNA dKJJeA à ?AHHAO 

MQ=HEBEeAO dA u :UBUg7J7?H;I v L=N HA !KdA dQ OLKNP3436. 

 
#J =LLHE?=PEKJ dAO dEOLKOEPEKJO dA H’=NPE?HA *. 131-2 dQ !KdA dQ OLKNP, H’AJOAIbHA dA 

?AO AJPEPeO AOP Je?AOO=ENAIAJP u 9EDIJ?JKU IEKI 9H=: fEHC; 7IIE9?7J9ERA:, 9EDfEHCUC;DJ R B7 BE? 

:K 1;H jK?BB;J 1901 (w) v3460. x H’EJOP=N dA PKQPA =OOK?E=PEKJ, ?AO dANJEfNAO LAQRAJP edE?PAN 

                                                
3435 Cf. !. OLKNP, =NP. *. 232-21 =H. 3. 
3436 !. OLKNP, =NP. *. 131-14 à 21. - #J ABBAP, OKJP dEOPEJCQeAO OQN HA PANNEPKENA BN=Jd=EO, HAO BedeN=PEKJO OLKNPERAO 
dEPAO OEILHAIAJP u 7gHUU;I v (Cf. !. OLKNP, =NP. *. 131-8 à 13. z 4. JKP=IIAJP O’=CEOO=JP dA HAQN OP=PQP : %. 1'+-, 
(OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, 
EF.9?J., LL. 104 O.) dAO BedeN=PEKJO u :UBUg7J7?H;I v (Cf. !. OLKNP, =NP. *. 131-14 =H. 1. z 4. JKP=IIAJP O’=CEOO=JP dA 
HAQN OP=PQP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 112 O.). - *A ?=O dAO BedeN=PEKJO OLKNPERAO OEILHAIAJP u 7gHUU;I v OAN= 
eRKMQe bNEfRAIAJP d=JO HAO DULKPDfOAO Kn EH OAIbHAN= Je?AOO=ENA d’AJ B=ENA =LL=N=iPNA HAO L=NPE?QH=NEPeO. 
!ALAJd=JP, EH ?KJREAJP dA LNe?EOAN MQA dAO NfCHAO ?KIIQJAO =QT dAQT (2) PULAO dA BedeN=PEKJO LNe?EPeAO OKJP 
EJOPEPQeAO AJ I=PEfNA =JPEdKL=CA (Cf. !. OLKNP, =NP. *. 232-24 =H. 4). .=N OQEPA, HAO deRAHKLLAIAJPO MQE OQERNKJP 
OANKJP AJ CN=JdA L=NPEA PN=JOLKO=bHAO =QT BedeN=PEKJO OEILHAIAJP =CNeeAO (Cf. OQN QJ PAH N=LLNK?DAIAJP : (.-$. 
*A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., 
L. 27). - .KQN PANIEJAN, EH OAN= PN=EPe MQ=OE AT?HQOERAIAJP dAO KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA dAO BedeN=PEKJO 
J=PEKJ=HAO, à H’AT?HQOEKJ JKP=IIAJP dAO *ECQAO LNKBAOOEKJJAHHAO (Cf. !. OLKNP, =NP. 0. 132-1 à 17) dKJP HAO 
?KIIEOOEKJO dEO?ELHEJ=ENAO OKJP OQO?ALPEbHAO d’EJPANRAJEN AJ MQ=HEPe dA FQCAO dA LNAIEfNA EJOP=J?A, H= ?KILePAJ?A 
d’=LLAH eP=JP d=JO PKQO HAO ?=O NeOANReA =QT BedeN=PEKJO dKJP AHHAO deLAJdAJP ("8?:., =NP. 0. 312-10 10q. z 4. 
JKP=IIAJP O’=CEOO=JP dA HAQN OP=PQP : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. 
'!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 122 O.). 
3460 AH. 1. - *A IgIA =NPE?HA LNeRKEP AJ KQPNA, à PEPNA d’AT?ALPEKJ, AP ?KJBKNIeIAJP =Q OP=PQP OLe?EBEMQA =Q OAEJ 
dQ L=UO=CA EJOPEPQPEKJJAH BN=Jd=EO dKJP dEOLKOAJP ?AO deL=NPAIAJPO, MQA OE HA OEfCA d’QJA BedeN=PEKJ dAR=EP OA OEPQAN 
d=JO HA u !7KJ-Rh?D v, u B7I-Rh?D v KQ H= u &EI;BB; v, AHHAO OAN=EAJP =HKNO ?KJOPEPQeAO ?KJBKNIeIAJP =Q u 9E:; 
9?L?B BE97B v (Cf. "8?:. - 4. HAO =NPE?HAO 21 à 79 dQ !KdA ?EREH d’AHO=?A-+KOAHHA). z "AO dEOLKOEPEKJO EdAJPEMQAO OKJP 
AJ?KNA LNeRQAO ?KJ?ANJ=JP H’AJOAIbHA dAO =OOK?E=PEKJO OLKNPERAO, IAIbNAO d=JO HAQN PKP=HEPe dA H= BedeN=PEKJ 
OLKNPERA NeCEOO=JP HAQN dEO?ELHEJA OQN HA LH=J EJPANJA (Cf. !. OLKNP, =NP. *. 121-1). 
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dEBBeNAJPO PULAO dA JKNIAO ?KJPN=ECJ=JPAO à H’eC=Nd dA HAQNO IAIbNAO, =OOK?E=PEKJO OLKNPERAO KQ 

HE?AJ?EeO AJ NfCHA CeJeN=HA3461, OKQO BKNIA dA OP=PQPO AP NfCHAIAJPO, ?KIIA EJOPEPQAN dAO KNC=JAO 

?D=NCeO d’AJ =OOQNAN HA NAOLA?P AJ ?=O dA REKH=PEKJ3462.  

 
595. !’AOP H= N=EOKJ LKQN H=MQAHHA HA OLKNP NAHfRA d=JO QJA H=NCA IAOQNA dQ dNKEP LNERe ?KIIA 

d’QJA FQOPE?A LNEReA, AP NARAJdEMQA O=JO ?AOOA OKJ =QPKJKIEA =Q JKI dA H’ATEOPAJ?A AP dQ 

deRAHKLLAIAJP dA ?AP KNdNA FQNEdEMQA OLKNPEB OA RKQH=JP EJdeLAJd=JP dA H’KNdNA FQNEdEMQA 

eP=PEMQA3463.  

 
*A NfCHAIAJP dAO HEPECAO OLKNPEBO L=N dAO KNC=JAO EJPANJAO =QT BedeN=PEKJO J=PEKJ=HAO, 

ReNEP=bHA OLe?EBE?EPe OLKNPERA AJ ?KJOEdeN=PEKJ dA OKJ JERA=Q dA deRAHKLLAIAJP, AOP AJ CN=JdA 

L=NPEA ATAILPe dA PKQPA EJPANRAJPEKJJEOIA LQbHE?3464.  

 
596. +gIA NeCE L=N QJ 0fCHAIAJP PULA eI=J=JP dQ CKQRANJAIAJP BN=Jd=EO3465, HAQN LKQRKEN 

dEO?ELHEJ=ENA AJ I=PEfNA dA dKL=CA J’AOP AJ LN=PEMQA AJ?=dNe MQA L=N QJ PATPA MQE AOP HA BNQEP 

                                                
3461 u ENFH;II?ED :K FEKLE?H DEHC7J?f :;I fU:UH7J?EDI, B;I HVgB;I GKk;BB;I U:?9J;DJ EDJ FEKH f?D7B?JU :; F;HC;JJH; 
B; j;K :;I :?ffUH;DJ;I 9ECFUJ?J?EDI IFEHJ?L;I (w) 9k;IJ-R-:?H; :; H;D:H; FEII?8B;I ;J ;ff;9J?fI B;KH ;N?IJ;D9; ;J B;KH 
:UHEKB;C;DJ v (%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 21). "A PAHHAO u HVgB;I IFEHJ?L;I v, MQE LAQRAJP gPNA u H;gHEKFU;I (w) ;D :;KN 
92: 97JUgEH?;I (w), 9à O=RKEN: 9;BB;I GK? IEDJ H;B7J?L;I R B7 9ECFUJ?J?ED FHEFH;C;DJ :?J; (w) ;J 9;BB;I GK?, 8?;D GK; 
B?U;I R B7 9ECFUJ?J?ED, EDJ KD E8j;J EK KD ;ff;J DED IJH?9J;C;DJ IFEHJ?f v ("8?:., L. 22), OANKJP EJPeNAOO=JPAO 
QJEMQAIAJP d=JO HAQN LNAIEfNA ?KILKO=JPA. !A OAN= HA ?=O PKQP OLe?E=HAIAJP dAO u HVgB;I :; CEH7B; IFEHJ?L; v KQ 
dA u f7?H-FB7O v, =EJOE MQA dAO =?PAO dA u :UBEO7KJU (w) 7K I;DI (w) B7Hg; v NeLNEIeO OQN ?A BKJdAIAJP ?KILNAJ=JP 
u JEKJ; JH?9h;H?; :; D7JKH; R 7ff;9J;H B; HUIKBJ7J 9d’QJA ?KILePEPEKJ PAHO MQA: (w) B; H;9EKHI 7K :EF7g; (w) v 
("8?:., L. 24).   
3462 #J ABBAP, u 9H:7 F7HJ?9?F7J?ED 7KN 9ECFUJ?J?EDI ;IJ 7KII? KD ;Dg7g;C;DJ R H;IF;9J;H B;I HVgB;I IFEHJ?L;I (w), 
9?A MQE ?KJOPEPQA: B; I;DI :; B7 B?9;D9; IFEHJ?L; 9LKQN HAO =PDHfPAO: ;J :; Bk7ff?B?7J?ED 9LKQN HAO ?HQbO: v AP R= 
AJCAJdNAN AJ ?=O d’d ?DE8I;HL7J?ED v dA ?AO dANJEfNAO, u B7 C?I; ;D gKLH; :; I7D9J?EDI :?I9?FB?D7?H;I v ("8?:., L. 
29). 
3463 Cf. %. 1'+-,, u #TEOPA-P-EH QJ KNdNA FQNEdEMQA OLKNPEB ? v, EF.9?J., L. 97 ; ". .A.A,')-*A-3, %kEH:H; 
jKH?:?GK; IFEHJ?f : COJh; EK HU7B?JU ? - CEDJH?8KJ?ED R KD; L?I?ED FBKH7B?IJ; :K :HE?J, EF.9?J. - 4. LKQN QJA 
?KIL=N=EOKJ =RA? HA dNKEP OQEOOA : +.  A""#*#7, %k7IIE9?7J?ED IFEHJ?L; f79; 7K :HE?J. %;I B?C?J;I :; IED 
7KJEDEC?;, ed.  aHA : &AHbEJC & *E?DPAJD=DJ, ?KHH. CAJARKEOA, 1994 ; KQ +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 
7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., LL. 30 O. 
3464 *’EJPANRAJPEKJ LQbHEMQA AP JKP=IIAJP dA H= NeCHAIAJP=PEKJ eP=PEMQA d=JO HA dKI=EJA OLKNPEB PAJdAJP, OAIbHA-
P-EH, à L=HHEAN 7 FH?EH? HAO NEOMQAO dA deB=QPO MQA LKQNN=EAJP LNeOAJPAN HAO PATPAO BedeN=QT, KQ à u KBBNEN v, NeBeNAJ?A 
eP=JP B=EPA à H’EJPANRAJPEKJ 7 FEIJ;H?EH? dA H= FQOPE?A LQbHEMQA, dAO HECJAO dENA?PNE?AO =QT KNC=JAO dEO?ELHEJ=ENAO 
BedeN=QT d=JO HA ?=dNA dA HAQN =?PEKJ, MQ’à ?KJPN=EJdNA HAOdEPO KNC=JEOIAO d=JO HAQN ?D=IL dA ?KILePAJ?A. x 
H’EJRANOA PKQPABKEO, HA B=EP MQA H’u EH:EDD7D9;C;DJ 9OLKNPEB: D; L?9RA: F7I :UJ79hU :; 9;BK? :;I IE9?UJUI 9?L?B;I ; 
9h79KD; :?IJ?D9J;C;DJ, B;I EHg7D?I7J?EDI IFEHJ?L;I GK? B; 9ECFEI;DJ (w) 9eP=JP: ?DJUgHU;I :7DI KD EH:H; UJ7J?GK; 
(w) ;D C;IKH; :; B;I IEKC;JJH; R Bk?CFUH7J?f :; I;I BE?I, ;D F7HJ?9KB?;H F7H B; jKg;C;DJ :; I;I JH?8KD7KN v, LKQNN=EP 
OAHKJ ?ANP=EJO B=ENA ?KQNEN u KD H?IGK; C7j;KH FEKH B; CEKL;C;DJ IFEHJ?f : 9;BK? :kKD; fH7gC;DJ7J?ED :; I7 
9EhUH;D9; KD?L;HI;BB; v ($. A*A.&'*'..#, ÉPQdA 1 u 2ULKHKCEA dAO HEPECAO =Q OAEJ dQ IKQRAIAJP OLKNPEB v, ?D 
!. "3"-%,-,,  . $-3!&#0, (.-. )A0A/3'**-, A. *A!A A0A21 (?KKNd.), RVgB;C;DJ :;I B?J?g;I 7K 
I;?D :K CEKL;C;DJ IFEHJ?f, EF.9?J., L. 1).    
3465 Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA 
''-2 à H’=NPE?HA 0. 232-86. 
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d’QJA Ne?ALPEKJ ?KJBKNIA AJ dNKEP EJPANJA dA dEOLKOEPEKJO dQ !+A NAHAR=JP dA H’KNdNA FQNEdEMQA 

PN=JOJ=PEKJ=H dQ dKL=CA3466. 

 
'H OQBBEP LKQN O’AJ ?KJR=EJ?NA dA OA NeBeNAN =QT C=N=JPEAO LNK?edQN=HAO3467 KBBANPAO =QT 

OLKNPEBO LKQNOQEREO dAR=JP HAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT =JPEdKL=CA (S,c:054 2), dKJP HA 

OP=PQP (S,c:054 1) AOP =OOAV OAIbH=bHA à ?AHQE MQE AOP LNKIQ L=N H’KNdNA FQNEdEMQA OLKNPEB. 

S,c:054 1 - L, 9:(:u: d,9 58.(4,9 d09c06204(08,9 -BdB8(ux (4:0d56(., 
 

597. #J H’=bOAJ?A dA dEOLKOEPEKJO HeC=HAO ATLNAOOAO, QJ deb=P LKNP=EP OQN H= NA?KJJ=EOO=J?A 

eRAJPQAHHA dQ OP=PQP dA u FQNEdE?PEKJ v, OE ?A J’AOP =QT BedeN=PEKJO OLKNPERAO, à PKQP HA IKEJO =QT 

KNC=JAO dEO?ELHEJ=ENAO MQ’AHHAO EJPfCNAJP, JKP=IIAJP =JPEdKL=CA3468.  

 
+=EO H= NeLKJOA dAR=EP N=LEdAIAJP gPNA =LLKNPeA L=N HA FQCA =dIEJEOPN=PEB BN=Jd=EO O=EOE 

d’QJ NA?KQNO EJPAJPe ?KJPNA QJA O=J?PEKJ OLKNPERA. #HHA LNeOAJP=EP QJ EJPeNgP I=FAQN ?=N OAHKJ H= 

OKHQPEKJ MQE =HH=EP gPNA NAPAJQA, HAO dNKEPO BKJd=IAJP=QT dAO OLKNPEBO KQ HE?AJ?EeO =QN=EAJP LQ 

O’AJ PNKQRAN bA=Q?KQL LHQO H=NCAIAJP LNKPeCeO AP C=N=JPEO3469.  

 
598. !’eP=EP AJ?KNA O=JO ?KILPAN OQN HA B=EP MQA H= !KJRAJPEKJ AQNKLeAJJA dA O=QRAC=NdA dAO 

dNKEPO dA H’DKIIA AP dAO HEbANPeO BKJd=IAJP=HAO (!#1"&)3470 ?KIIAJd=EP à EJBHQAN CN=JdAIAJP 

OQN HAO dNKEPO dA OAO ÉP=PO IAIbNAO, AJ L=NPE?QHEAN d=JO OAO dEOLKOEPEKJO =U=JP PN=EP à H= JKPEKJ 

dA u JH?8KD7B v =Q OAJO dA OKJ =NPE?HA 6 .=N. 13471. 

 

                                                
3466 Cf. "E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA HA dKL=CA à H'DAQNA dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, 
EF.9?J., eP=JP d’=REO MQA HAO dANJEANO PATPAO =dKLPeO L=N HA CKQRANJAIAJP BN=Jd=EO : u C7HGK;9JP: (w) KD HU;B FHEgHVI 
:7DI B'799;FJ7J?ED F7H B'EH:H; jKH?:?GK; fH7DT7?I :;I FH?D9?F;I :K C&A (w) 9H:7 9ECFUJ;D9; :K -A, 9EDIJ?JK9=JP: 
;D f7?J B; :;HD?;H FE?DJ :'79hEFF;C;DJ IK8IJ7DJ?;B ;D C7J?VH; :'h7HCED?I7J?ED v. - "A B=dKJ CeJeN=HA Je=JIKEJO, 
EH =LLANP MQ’QJ ?HEI=P dA deBE=J?A NfCJA AJ dK?PNEJA REO-à-REO dAO PATPAO =JPEdKL=CA MQA H= $N=J?A O’AOP LKQNP=JP 
AJC=CeA à NAOLA?PAN d=JO HAO CN=JdAO HECJAO (Cf. L=N AT. : .. !-**-+ , u *AO OLKNPEBO dA D=QP JERA=Q OKJP-EHO dAO 
?EPKUAJO dA OA?KJdA VKJA ? v, EF.9?J., L. 564 ; KQ (.-!. *A.-3 *#, u *= HK?=HEO=PEKJ dAO OLKNPEBO : QJA =PPAEJPA 
AT?AOOERA à H= REA LNEReA, KQ MQ=Jd  EC  NKPDAN O’EJREPA ?DAV HAO OLKNPEBO v, R-D!, 2011, Jq 88, L. 901).  
3467 Cf. !+A (2015), =NP. 8 u "NKEP à QJA =QdEAJ?A eMQEP=bHA AP JKPEBE?=PEKJ dA H= de?EOEKJ NAJdQA v. 
3468 Cf. OQN ?APPA MQAOPEKJ, OUJPDePEO=JP HAO LKOEPEKJO =dKLPeAO L=N H= dK?PNEJA : (.-+. A3 7, u AQPKNEPeO 
=dIEJEOPN=PERAO AP =QPKNEPeO FQNEdE?PEKJJAHHAO v, AJDA, 1995, L. 91. - #P LKQN QJA =LLNK?DA NAJKQRAHeA BKJdeA OQN 
H’ePQdA dAO eRKHQPEKJO Ne?AJPAO dA H= I=PEfNA ?KJ?ANJ=JP HAO =QPKNEPeO =dIEJEOPN=PERAO EJdeLAJd=JPAO : *. +'*A,-, 
u /Q'AOP-?A MQ'QJA FQNEdE?PEKJ ? *= MQAOPEKJ =-P-AHHA AJ?KNA QJA QPEHEPe ? v, RFDA, 2014, L. 1119. 
3469 Cf. JKP=IIAJP AJ ?A MQE ?KJ?ANJA H= u GK;IJ?ED (w) :K H;IF;9J 9L=N HAO KNdNAO FQNEdEMQAO OLKNPEBO bAHCAO AP 
BN=Jd=EO: :kKD 9;HJ7?D DEC8H; :; :HE?JI jKgUI fED:7C;DJ7KN J7DJ F7H BkEH:H; jKH?:?GK; UJ7J?GK; GK; F7H :;I EH:H;I 
jKH?:?GK;I IKFH7D7J?ED7KN v : $. -12, +. 4A, "# )#0!&-4#, D; B7 FOH7C?:; 7K HUI;7K ? )EKH KD; JhUEH?; 
:?7B;9J?GK; :K :HE?J, EF.9?J., LL. 211 O.  
3470 !KJRAJPEKJ AQNKLeAJJA dA O=QRAC=NdA dAO dNKEPO dA H'DKIIA AP dAO HEbANPeO BKJd=IAJP=HAO, 0KIA, 4 
JKRAIbNA 1950, 12!# Jq 005. 
3471 !#1"&, =NP. 6 u "NKEP =Q LNK?fO eMQEP=bHA v, .=N. 1. 
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!AO dANJEfNAO BKJP AJ ABBAP H’KbFAP d’QJA EJPANLNeP=PEKJ CHKb=HAIAJP u ;NJ;DI?L; v3472, 

de?KJJA?PeA AP EJdeLAJd=JPA dAO MQ=HEBE?=PEKJO MQE LAQRAJP gPNA NAPAJQAO OQN QJ LH=J EJPANJA3473. 

*= MQ=HEBE?=PEKJ LHQO NAOPNAEJPA dA u FQNEdE?PEKJ v OAHKJ HAO ?NEPfNAO deBEJEO L=N H= FQNEOLNQdAJ?A 

AP H= dK?PNEJA BN=Jd=EOAO3474 LKQNN=EP LHEAN B=?A à H= JKPEKJ dA u PNEbQJ=H v LNe?EOeA L=N H= !KQN 

AQNKLeAJJA dAO dNKEPO dA H’DKIIA (!#"&)3475. 

 
599. #J H’=bOAJ?A dA LNEOA dA LKOEPEKJ dA ?APPA dANJEfNA, EH AOP NARAJQ =QT FQCAO BN=Jd=EO O=EOEO 

dA H= MQAOPEKJ dA H= J=PQNA dAO KNC=JAO dEO?ELHEJ=ENAO EJPANJAO =QT BedeN=PEKJO OLKNPERAO dA OA 

dePANIEJAN AJ PAJ=JP ?KILPA dA H= FQNEOLNQdAJ?A AQNKLeAJJA3476. 

 
*A OP=PQP dA FQNEdE?PEKJ HAQN BQP Je=JIKEJO deJEe L=N HA FQCA =dIEJEOPN=PEB (F 1) NAOLA?P=JP 

H= OEJCQH=NEPe dA H’KNdNA FQNEdEMQA OLKNPEB, OKHQPEKJ MQE dAR=EP EILHEMQAN H= JKJ-=LLHE?=PEKJ B=?A 

à AQT dAO dEOLKOEPEKJO dA H= !#1"& (F 2). 

F 1 - D,9 58.(4,9 dB65u8vu9 du 9:(:u: H 1u80d0c:0544,2 I 
 

600. 3JA de?EOEKJ I=EJPAJ=JP =J?EAJJA dQ !KJOAEH ?KJOPEPQPEKJJAH eP=EP RAJQA =dIAPPNA MQA 

u 9H:; FH?D9?F; :; B7 IUF7H7J?ED :;I FEKLE?HI, DED FBKI GK'7K9KD FH?D9?F; EK HVgB; :; L7B;KH 

9EDIJ?JKJ?EDD;BB;, D; f7?9O=EP: E8IJ79B; R 9; GK'KD; 7KJEH?JU 7:C?D?IJH7J?L;, 7g?II7DJ :7DI B; 

                                                
3472 *.-A. 1'!'*'A,-1, u !KJR. #"&, =NP. 6 : *= LNKPA?PEKJ dQ dNKEP à QJ LNK?fO eMQEP=bHA d=JO H= FQNEOLNQdAJ?A 
dA H= !KQN AQNKLeAJJA dAO dNKEPO dA H'DKIIA v, RUF. :H. ;KH., Jq 4. 
3473 #P HAO ?KJOeMQAJ?AO OKJP dA P=EHHA LQEOMQA : u 9d:VI BEHI GK; B'7HJ?9B; 6, a 1;H I'7FFB?GK;, ?B f7KJ, IEKI F;?D; :; 
L?EB;H 9;JJ; :?IFEI?J?ED, H;IF;9J;H B;I :?ffUH;DJI UBUC;DJI GK'?B 9EDJ?;DJ : (w) B; :HE?J R KD JH?8KD7B ; (w) 
B'?D:UF;D:7D9;, B'?CF7HJ?7B?JU ;J B'UJ78B?II;C;DJ F7H B7 BE? :K JH?8KD7B ; (w) B; 97H79JVH; 9EDJH7:?9JE?H; :; B7 
FHE9U:KH; ; (w) B; FH?D9?F; :; B'Ug7B?JU :;I 7HC;I ; (w) B; H;IF;9J :;I :HE?JI :; B7 :Uf;DI; ; (w) B7 FK8B?9?JU :;I 
:U87JI ; (w) B7 CEJ?L7J?ED :;I jKg;C;DJI ; (w) B; :UB7? H7?IEDD78B; :; B7 FHE9U:KH; :7DI IED ;DI;C8B; v ((.-.. 
!-12A, u !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H'&KIIA AP ?KJPAJPEAQT =dIEJEOPN=PEB v, RUF. 9EDJ. 7:C., JJq 56).  
3474 Cf. %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I : %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, ed. 
*%"(, ?KHH.  EbHEKPDfMQA dA dNKEP LQbHE?, 2005, LL. 301 O. : u 9H:7 H;9EDD7?II7D9; :K 9H?JVH; C7JUH?;B :; B7 
jKH?:?9J?ED :7DI B7 jKH?IFHK:;D9; ;KHEFU;DD; 9?KJPN=ENAIAJP =Q dNKEP BN=Jd=EO O’=CEOO=JP dAO BedeN=PEKJO OLKNPERAO: 
H7FFHE9h9=EP: (w) 9?AO dANJEfNAO: :kKD; jKH?:?9J?ED v, OEPQ=PEKJ MQE LKQR=EP u 7KgKH;H KD; 7FFB?97J?ED fKJKH; :; 
(w) 9H’=NPE?HA 6 .=N. 1 dA H= !#1"&: 7KN I7D9J?EDI fU:UH7B;I v ("8?:., L. 301). 
3475 !ALAJd=JP : u ?D?J?7B;C;DJ ;J F;D:7DJ BEDgJ;CFI, B; CEDI;?B :kQJ7J 7 jKgU JHVI ;NFH;IIUC;DJ GK; I;KB KD 
EHg7D?IC; jKH?:?9J?EDD;B 9=Q OAJO dQ dNKEP BN=Jd=EO: :;L7?J WJH; H;9EDDK 9ECC; KD iJH?8KD7Bj 7K I;DI :; Bk7HJ?9B; 
6 9dA H= !#1"&: (w) 9A:J GK;, F7H IK?J;, B7 :?IFEI?J?ED :; 9;J 7HJ?9B; D; FEKL7?J WJH; KJ?B;C;DJ ?DLEGKU; R 
Bk;D9EDJH; :;I :U9?I?EDI (;J DEJ7CC;DJ :;I I7D9J?EDI) UC7D7DJ :k7KJEH?JUI DED jKH?:?9J?EDD;BB;I (;J J;BB;I, 
DEJ7CC;DJ, GK; :?L;HI;I 7KJEH?JUI :?I9?FB?D7?H;I gUDUH7B;I) v (0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 
13fIA ed., +KJ?DNAOPEAJ, ?KHH. .Ne?EO "KI=P-"NKEP LQbHE?, 2008, L. 139). z #J ABBAP, u I? B;I 7HHWJI :; B7 C9#"&: 
IEDJ H;LWJKI :; Bk7KJEH?JU :; B7 9hEI; jKgU; (7HJ. 46) ;J :E?L;DJ H;9;LE?H ;NU9KJ?ED, ?BI D; I7KH7?;DJ, :7DI B; I?B;D9; 
:; B7 9EDL;DJ?ED, WJH; H;9EDDKI 9ECC; :EJUI :; Bki7KJEH?JU :; B7 9hEI; ?DJ;HFHUJU;j : Bk?DJ;HFHUJ7J?ED F7H (w) 
9?APPA dANJEfNA: :kKD; IJ?FKB7J?ED :; B7 9EDL;DJ?ED Dk;IJ F7I ?DL;IJ?; :kKD; FEHJU; gUDUH7B; :UF7II7DJ B;I B?C?J;I 
:K B?J?g; GK? ;D 7 UJU BkE997I?ED ;J GK? Ik?CFEI;H7?J 7K H;IF;9J :;I jKH?:?9J?EDI D7J?ED7B;I BEHI :K jKg;C;DJ :;I 
:?L;HI;I 7KJH;I 7ff7?H;I :7DI B;IGK;BB;I 9;JJ; IJ?FKB7J?ED I; H;JHEKL;H7?J ;D 97KI; v ("8?:., L. 129). 
3476 +gIA OE QJ PAH ?KJOP=P J’eP=EP L=O AJ?KNA ReNEBE=bHA =Q IKIAJP Kn HAO FQCAO =dIEJEOPN=PEBO BN=Jd=EO KJP do OA 
LNKJKJ?AN OQN H= J=PQNA dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO BedeN=HAO, EH AOP OoN =QFKQNd’DQE MQA u :7DI B;I f7?JI, ED 
9EDIJ7J; GK; B;I ?DJ;HFHUJ7J?EDI :; B7 C9#"&: IEDJ 9deOKNI=EO: H;TK;I F7H B;I jKH?:?9J?EDI D7J?ED7B;I v ("8?:.). 
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97:H; :; FHUHEg7J?L;I :; FK?II7D9; FK8B?GK;, FK?II; ;N;H9;H KD FEKLE?H :; I7D9J?ED :7DI B7 

C;IKH; DU9;II7?H; R B'799ECFB?II;C;DJ :; I7 C?II?ED v3477.  

 
*A LNKbHfIA dA H= J=PQNA, u FQNEdE?PEKJJAHHA v KQ JKJ, dA PAHHAO AJPEPeO OA PNKQRA LKOe 

B=?A =QT FQNEdE?PEKJO BN=Jd=EOAO OQLNgIAO, AP ?’AOP JKP=IIAJP HA ?=O O’=CEOO=JP dAO AQPKNEPeO 

=dIEJEOPN=PERAO EJdeLAJd=JPAO (AA') dERANOAO BHAQNEOO=JP =Q OAEJ dQ L=UO=CA EJOPEPQPEKJJAH 

BN=Jd=EO dKJP H= u ?KJOPEPQPEKJJ=HEO=PEKJ v AOP dA IEOA3479.  

 
601. #J ABBAP, O=EOE dA MQAOPEKJO LNEKNEP=ENAO dA ?KJOPEPQPEKJJ=HEPe dA B=dKJ Ne?QNNAJPA, HA 

!KJOAEH ?KJOPEPQPEKJJAH = =??eHeNe EH U = LAQ O= LKHEPEMQA =IKN?eA à H= BEJ dAO =JJeAO 19803480 

dAOPEJeA à ePAJdNA H= IEOA yQRNA dA H’AJOAIbHA dAO LNEJ?ELAO NAHAR=JP dQ u dNKEP à QJ LNK?fO 

eMQEP=bHA v, =LLHEMQeO à H’KNECEJA dAR=JP HAO OAQHAO FQNEdE?PEKJO LQbHEMQAO, à H’AJOAIbHA dAO AA' 

dEOLKO=JP d’QJ LKQRKEN dA O=J?PEKJ3481. 

 
"A PAHHAO LNe?EOEKJO eP=EAJP Je?AOO=ENAO d=JO H= IAOQNA Kn, OE ?A JA OKJP HAO BedeN=PEKJO 

OLKNPERAO AHHAO-IgIAO3482, HAQNO KNC=JAO dEO?ELHEJ=ENAO EJPANJAO LNeOAJPAJP dAO ?=N=?PeNEOPEMQAO 

MQE HAO N=LLNK?DAJP PNfO BKNPAIAJP dAO AA'. !ALAJd=JP, OAQHA H= FQNEdE?PEKJ =dIEJEOPN=PERA 

                                                
3477 !KJO. ?KJOP., de?EO. Jq 89-260 "!, 28 FQEHHAP 1989, 1e?QNEPe AP PN=JOL=NAJ?A dQ I=N?De BEJ=J?EAN, R;9., L. 71 
; RJC, '-365 ; J(, 1AN =KoP, L. 9676 ; NA?P. J(, 5 =KoP, L. 9896 ; RFDA, 1989, L. 671, JKPA  . %#,#4-'1 ; A"JC, 
1989, L. 481, ?DNKJ.  . %#,#4-'1 ; )EKLE?HI, F=JREAN 1990, Jq 52, L. 189, JKPA .. A40'* AP (. %'!/3#*, 
?KJOEd. 6. 
3479 Cf. A. 0-37Ç0#, u *= ?KJOPEPQPEKJJ=HEO=PEKJ dAO =QPKNEPeO =dIEJEOPN=PERAO EJdeLAJd=JPAO : MQAHHA 
OECJEBE?=PEKJ ? v, EF.9?J., L. 887 (ARA? H= IQHPELHE?=PEKJ dAO AA', ?A dANJEAN LNKLKO=EP =EJOE, =BEJ dA u f7?H; 9EDJ;D?H 
;J 9EDJ;D?H B;I AA" :7DI B; 97:H; 9EDIJ?JKJ?EDD;B (w) 9O:E?J (w) 9dA: H;9EDD7YJ9NA: ;J 9EDI79H;9N: F7H KD; ?DI;HJ?ED 
:7DI B; J;NJ; 9EDIJ?JKJ?EDD;B B; CE:VB; ?DIJ?JKJ?EDD;B :;I AA" EK KD; AA" :EDDU;, 9; GK? H;L9AJ=EP: R BK? f7?H; KD; 
FB79; FHEFH; ;J IFU9?f?GK; (w), 9O:E?J (w) 9dA: C;J9PNA: ;D 9EDfEHC?JU B; HUg?C; :'KD; AA" F7HJ?9KB?VH; 7L;9 B;I 
HVgB;I 9EDIJ?JKJ?EDD;BB;I, :; J;BB; IEHJ; GK';BB; I; fED:; I7DI h;KHJ :7DI B'7g;D9;C;DJ ?DIJ?JKJ?EDD;B v). - 4. =QOOE : 
"8?:., u $=QP-EH B=ENA BECQNAN HAO AA' d=JO H= !KJOPEPQPEKJ ? v, %)A, Jq 54, 4 I=E 1992, L. 56 ; KQ +. "#%-$$#, u 
!KJOPEPQPEKJ AP ?KILePAJ?AO JKNI=PERAO e?KJKIEMQAO dAO {=QPKNEPeO dA NeCQH=PEKJ| v, %)A, Jq 16, 22 F=JREAN 2009, 
L. 18). - 1E HAO dAQT =HPANJ=PERAO KJP LQ gPNA ATLeNEIAJPeAO OQN HA PANNEPKENA BN=Jd=EO (*= LNAIEfNA à H’EJO?NELPEKJ 
d’QJA AA' d=JO HA PATPA IgIA dA H= !KJOPEPQPEKJ BN=Jd=EOA ?KJ?ANJ=EP HA u "eBAJOAQN dAO dNKEPO v (Cf. !KJOP., =NP. 
71-1), H= HKE KNC=JEMQA d’=LLHE?=PEKJ (Cf. *KE KNC=JEMQA Jq 2011-333 dQ 29 I=NO 2011 NAH=PERA =Q "eBAJOAQN dAO 
dNKEPO, J(, 30 I=NO 2011, L. 5497) HA MQ=HEBE=JP ATLNAOOeIAJP d’u 7KJEH?JU 9EDIJ?JKJ?EDD;BB; ?D:UF;D:7DJ; v ("8?:., 
=NP. 2 =H. 1), MQ=HEBE?=PEKJ FQOMQ’E?E EJ?KJJQA dQ dNKEP BN=Jd=EO (Cf.  -. "-0", u *A "eBAJOAQN dAO dNKEPO KQ H= 
C=N=JPEA N=PEKJ=HEOeA dAO dNKEPO AP HEbANPeO v, AJDA, 2011, L. 958), H= OA?KJdA OKHQPEKJ AOP deOKNI=EO LNEREHeCEeA. 
3480 Cf. !KJO. ?KJOP., de?EO. Jq 88-248 "!, EF.9?J. 
3481 *A FQCA ?KJOPEPQPEKJJAH = AJ ABBAP de?Ede d=JO H= de?EOEKJ LNe?EPeA MQA HAO : u ;N?g;D9;I 9dQ LNK?fO eMQEP=bHA: 
D; 9ED9;HD;DJ F7I I;KB;C;DJ B;I F;?D;I FHEDED9U;I F7H B;I jKH?:?9J?EDI HUFH;II?L;I C7?I I'UJ;D:;DJ R JEKJ; I7D9J?ED 
7O7DJ B; 97H79JVH; :'KD; FKD?J?ED CWC; I? B; BUg?IB7J;KH 7 B7?IIU B; IE?D :; B7 FHEDED9;H R KD; 7KJEH?JU :; D7JKH; 
DED jK:?9?7?H; v (!KJO. ?KJOP., de?EO. Jq 88-248 "!, EF.9?J., ?KJOEd. 36). 
3482 Cf. %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I : %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, 
EF.9?J., LL. 306-307. 
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BN=Jd=EOA3483 = AQ H’K??=OEKJ dA OA LNKJKJ?AN OQN H= J=PQNA FQNEdEMQA dAOdEPO KNC=JAO3484.  

 
602. /Q=JP à OAO IePDKdAO d’=J=HUOAO d=JO dA PAHHAO OEPQ=PEKJO, EH = PKQFKQNO ePe PNfO dEBBE?EHA 

dA dePANIEJAN QJA MQAH?KJMQA HECJA dA ?KJdQEPA MQE OAN=EP OQEREA L=N ?APPA dANJEfNA P=JP HAO 

OKHQPEKJO =LL=N=EOOAJP ?KIIA LNeOAJP=JP QJ ?=N=?PfNA dEOL=N=PA, eL=NO AP ?KJBQO, AP OKJP L=N 

?KJOeMQAJP OQO?ALPEbHAO d’eRKHQAN à PKQP IKIAJP3485. AQ RQ dA ?A ?KJOP=P AJ L=NPE?QHEAN, H= 

OKHQPEKJ JA LKQR=EP dKJ? gPNA ?ANP=EJA O’=CEOO=JP dAO KNC=JAO AJ MQAOPEKJ.  

 
2KQPABKEO, I=HCNe H’ATEOPAJ?A d’=NCQIAJPO EJRANOAO AP LKQN ?ANP=EJO ?KJR=EJ?=JPO, HA 

!KJOAEH d’ÉP=P AOP RAJQ HAQN deJEAN PKQP ?=N=?PfNA FQNEdE?PEKJJAH (A), OKHQPEKJ MQE =QN= LKQN 

?KJOeMQAJ?A dENA?PA dA R=HEdAN H= J=PQNA =dIEJEOPN=PERA dA HAQNO de?EOEKJO dA O=J?PEKJ (B).   

A - L,9 35:0-9 du 8,-u9 d, 8,c544(099(4c, du 9:(:u: H 1u80d0c:0544,2 I 
 

603. #J H= I=PEfNA, QJA FQNEOLNQdAJ?A deOKNI=EO ?KJOP=JPA dQ !KJOAEH d’ÉP=P PNKQR=JP O= 

OKQN?A d=JO H= de?EOEKJ dA LNEJ?ELA u &A?DPAN v AJ d=PA dQ 19 de?AIbNA 19803486 dePANIEJA 

AJ?KNA =QFKQNd’DQE H= OKHQPEKJ =LLHE?=bHA.  

 
!KIIA à HAQN D=bEPQdA, HAO FQCAO O=EOEO KJP d=JO QJ LNAIEAN PAILO LNK?ede à H’AT=IAJ 

                                                
3483 'H AOP d’=EHHAQNO J=PQNAH MQ’EH AJ =EHHA dA H= OKNPA ?=N LNe?EOeIAJP, OE u B7 DEJ?ED :; jKH?:?9J?ED ;IJ :;L;DK; 
B'E8j;J :'KD DEKL;B ;Dj;K :7DI B; 97:H; :; B7 GK;IJ?ED FH?EH?J7?H; :; 9EDIJ?JKJ?EDD7B?JU (Q)C) v, ?’AOP L=N?A MQA 
u B7 f79KBJU :; FEI;H KD; Q)C D';IJ H;9EDDK; GK'7KN jKH?:?9J?EDI v (*. +'*A,-, u /Q'AOP-?A MQ'QJA FQNEdE?PEKJ ? 
*= MQAOPEKJ =-P-AHHA AJ?KNA QJA QPEHEPe ? v, EF.9?J., L. 1119. - 4. =QOOE : ..  -,, u *= MQAOPEKJ LNEKNEP=ENA dA 
?KJOPEPQPEKJJ=HEPe =LNfO H= HKE KNC=JEMQA dQ 10 de?AIbNA 2009 v, RFDA, 2009, L. 1107). - #J KQPNA, H=dEPA u DEJ?ED 
(w) ;IJ ;D9?KNA: :UJ;HC?D7DJ; :7DI B; 97:H; :K H;DLE? FHUjK:?9?;B, B7 GK7B?JU :; jKH?:?9J?ED f7?I7DJ F7HJ?; :;I 
9ED:?J?EDI DU9;II7?H;I FEKH FEI;H KD; GK;IJ?ED FHUjK:?9?;BB; R B7 CEKH :; jKIJ?9; :; B'.D?ED ;KHEFU;DD; v ("8?:.). 
z ,e=JIKEJO, HA FQCA ?KJOPEPQPEKJJAH BN=Jd=EO AOP OQO?ALPEbHA d’EJPANRAJEN à QJ dKQbHA JERA=Q. 'H AJ EN= PKQP d’=bKNd 
dA H= OKNPA OQN O=EOEJA dA JKO L=NHAIAJP=ENAO d=JO HA ?=dNA dQ ?KJPNmHA ?H=OOEMQA dA ?KJOPEPQPEKJJ=HEPe dAO HKEO. .=N 
=EHHAQNO, dA B=dKJ u ?D:?H;9J9A: v, O= FQNEOLNQdAJ?A EIL=?PA J=PQNAHHAIAJP HAO de?EOEKJO dAO FQNEdE?PEKJO 
=dIEJEOPN=PERAO ( . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, RFDA, 2009, L. 567). - #JBEJ, 
=JPeNEAQNAIAJP =Q IKQRAIAJP dA u FK8B?9?I7J?ED :;I FEKLE?HI fU:UH7KN v (%. 1'+-,, )K?II7D9; IFEHJ?L; ;J EH:H; 
jKH?:?GK; UJ7J?GK;, EF.9?J., L. 215), QJ PNEbQJ=H FQdE?E=ENA =R=EP deFà LQ deJEAN PKQPA J=PQNA FQNEdE?PEKJJAHHA =QT 
KNC=JAO dEO?ELHEJ=ENAO OLKNPEBO (Cf. 2NEbQJ=H ?EREH dA H= 1AEJA, 23 I=NO 1930,  7P. )7B., 1930, 1, 1921). 
3484 Cf. +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., LL. 161 O. ; !. !&A311A0", %;I LE?;I 
:; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 169 O. ; %. 
+-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I : %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 283 
O. ; KQ %. 1'+-,, )K?II7D9; IFEHJ?L; ;J EH:H; jKH?:?GK; UJ7J?GK;, EF.9?J., LL. 183 O. 
3485 Cf. !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I 
fEHC;I :; jKIJ?9;, EF.9?J., LL. 169 O. ; KQ %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I : %; :HE?J 7:C?D?IJH7J?f R 
B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 283 O.. 
3486 !# 1A?P., 19 de?AIbNA 1980, !;9hJ;H, Jq 11320, %;8., L. 488 ;  7P. )7B., 1981, L. 544, ?KJ?H.  . %#,#4-'1 
; D., 1981, ', FQNEO., L. 296, JKPA (.-7. .*-34', AP L. 431, JKPA %. 1'+-, ; D., 1981, '0., L. 110, KbO. .. 
"#*4-*4É, AP L. 481, KbO. $. A*A.&'*'..# AP (.-.. )A0A/3'**- ; JC)  , 1982, '', 19784, JKPA  . 
.A!2#A3. 
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dQ PATPA dA NeBeNAJ?A3491, H= HKE dQ 29 K?PKbNA 1975 =HKNO AJ RECQAQN, =BEJ dA dePANIEJAN OE ?A 

dANJEAN PAJd=EP à deJEAN PKQPA J=PQNA FQNEdE?PEKJJAHHA à H’KNC=JEOIA dKJP EH AOP MQAOPEKJ3492 KQ =Q 

?KJPN=ENA HA MQ=HEBEAN ATLNAOOeIAJP KQ P=?EPAIAJP ?KIIA LNeOAJP=JP QJ PAH ?=N=?PfNA3493.  

 
 #J H’AOLf?A, ?’AOP =LNfO =RKEN ABBA?PQe ?APPA OAQHA =J=HUOA MQA HA ?DKET dQ !KJOAEH 

d’ÉP=P3494 O’eP=EP LKNPe OQN H= LNAIEfNA =HPANJ=PERA. !A dANJEAN =R=EP AJ ABBAP ?KJOEdeNe MQA u D? 

B7 BE? D° 75-988 :K 29 E9JE8H; 1975, D? 7K9KD; 7KJH; :?IFEI?J?ED BUg?IB7J?L;, Dk9=R=EAJP: 9EDfUHU 

KD 97H79JVH; jKH?:?9J?EDD;B 7KN EHg7D;I 9h7HgUI F7H B;I fU:UH7J?EDI IFEHJ?L;I :k;N;H9;H B; 

FEKLE?H :?I9?FB?D7?H; GKk;BB;I J?;DD;DJ :; Bk7HJ?9B; 11 :; 9;JJ; BE? ; GKk7?DI?, 9EDJH7?H;C;DJ R 9; 

GK; IEKJ9AJ=EP: B; H;GKUH7DJ, B; 9EC?JU :;I 9?DG :K gHEKF;C;DJ :; fEEJ87BB FHEf;II?EDD;B D; (w) 

9LKQR=EP: WJH; H;g7H:U 9ECC; KD; jKH?:?9J?ED (w) v3495. 

 
604. 1E dALQEO H= de?EOEKJ u &A?DPAN v, HA LNEJ?ELA dA H’=bOAJ?A dA ?=N=?PfNA FQNEdE?PEKJJAH 

dAO KNC=JAO dEO?ELHEJ=ENAO OLKNPEBO L=N=iP O’gPNA deBEJEPERAIAJP EILKOe3496, H= OKHQPEKJ =dKLPeA 

J’= PKQPABKEO F=I=EO ePe ATAILPA dA ?NEPEMQAO3497.  

 

                                                
3491 Cf. (.-+. A3 7, u AQPKNEPeO =dIEJEOPN=PERAO AP =QPKNEPeO FQNEdE?PEKJJAHHAO v, EF.9?J., L. 91 : u :VI BEHI GK; B7 
GK7B?f?97J?ED :'KD; 7KJEH?JU jKH?:?9J?EDD;BB; HUIKBJ; :'KD J;NJ; GK? B7 fEHCKB; ;NFH;IIUC;DJ v ?AHQE-?E u :E?J WJH; 7K 
CE?DI :; L7B;KH BUg?IB7J?L; v. 
3492 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, KL. ?EP, L. 62 : EH AJ EN= dA H= OKNPA PKQPAO HAO BKEO 
MQA HA PATPA EJOPEPQPEB =QN= LNe?EOe MQA HAO =?PAO KQ HAO de?EOEKJO LNEO L=N QJ KNC=JEOIA OKJP OQO?ALPEbHAO dA B=ENA 
H’KbFAP d’QJ u H;9EKHI 9EDJ;DJ?;KN v, d’QJ u H;9EKHI FEKH ;N9VI :; FEKLE?H v KQ d’QJ u H;9EKHI :; FB;?D; 
jKH?:?9J?ED v KQ MQA ?AP KNC=JEOIA AOP QJA LANOKJJA dA dNKEP LQbHE? dA J=PQNA JKJ FQNEdE?PEKJJAHHA PAHHA MQ’QJA 
u 7KJEH?JU 7:C?D?IJH7J?L; ?D:UF;D:7DJ; v. - x PEPNA d’ATAILHA, LAQP gPNA ?EPe HA ?=O dA H’A$*" MQE LNeOAJPA H= dKQbHA 
?=N=?PeNEOPEMQA d’gPNA MQ=HEBEeA ATLNAOOeIAJP d’u 7KJEH?JU FK8B?GK; ?D:UF;D:7DJ; v (L=N H’=NPE?HA *. 232-5 ', =H. 1 
dQ !KdA dQ OLKNP) =EJOE MQA dA NAJdNA dAO de?EOEKJO MQE OKJP OQO?ALPEbHAO dA B=ENA H’KbFAP d’u KD H;9EKHI :; FB;?D; 
jKH?:?9J?ED v (=QT PANIAO dA H’=NPE?HA *. 232-24 =H. 1 dQ !KdA dQ OLKNP). 
3493 Cf. L=N AT., HAO =NPE?HAO 68-1 O. dA H= !KJOPEPQPEKJ dA 1958, O’=CEOO=JP dA H= !KQN dA FQOPE?A dA H= 0eLQbHEMQA 
(/QE AOP AJ ?D=NCA dA PN=EPAN dA H= NAOLKJO=bEHEPe LeJ=HA dAO IAIbNAO dQ CKQRANJAIAJP LKQN HAO u 79J;I 799ECFB?I 
:7DI B';N;H9?9; :; B;KHI fED9J?EDI ;J GK7B?f?UI 9H?C;I EK :UB?JI 7K CEC;DJ E] ?BI EDJ UJU 9ECC?I v (!KJOP., =NP. 68-
1, =H. 1)). 
3494 !KJBENI=JP H= OKHQPEKJ LNe?KJEOeA L=N HA !KIIEOO=ENA dQ CKQRANJAIAJP  . %AJARKEO (Cf.  . %#,#4-'1, 
?KJ?H. OKQO !# 1A?P., 19 de?AIbNA 1980, !;9hJ;H, Jq 11320, EF.9?J.,  7P. )7B., 1981, L. 544). 
3495 !# 1A?P., 19 de?AIbNA 1980, !;9hJ;H, Jq 11320, EF.9?J. - Cf., FQOPEBE=JP ?APPA LKOEPEKJ AJ OA BKJd=JP OQN HAO 
?KJ?HQOEKJO NAJdQAO =Q OQFAP dA H= de?EOEKJ LNe?EPeA : +. "#%-$$#, u (QNEdE?PEKJO =dIEJEOPN=PERAO OLe?E=HEOeAO v, 
RUF. 9EDJ. 7:C., Jq 33 (u ED f7?J, B; CEDI;?B :'QJ7J 9=R=EP: EFJ9e: FEKH 9;JJ; IEBKJ?ED 97H, 9ECC; B; f7?9O=EP: 
H;C7HGK;H B; 9ECC?II7?H; :K gEKL;HD;C;DJ  E'E/(",, B; CEC?JU :;I C?DG iD; J?H9=EP: IED ;N?IJ;D9;, D? :'KD; 
BE?, D? CWC; :'KD :U9H;J C7?I :;I IJ7JKJI :'KD; 7IIE9?7J?EDfj. D7DI 9;I 9ED:?J?EDI, ?B D; F9KQR=EP: WJH; KD; 
jKH?:?9J?ED 97H i:7DI DEJH; :HE?J, ?B D';IJ :; jKIJ?9; 7K I;DI ?DIJ?JKJ?EDD;B GK? D'UC7D; :; B'QJ7Jj (CED9B. IKH CE 
19 :U9. 1980, !;9hJ;H) v). 
3496 Cf. JKP=IIAJP : !#, 14 I=E 1990, CEK:H;7K, Jq 94917 ; D., 1991, OKII, L. 394, KbO. (.-$. *A!&A3+# ; KQ 
AJ?KNA : !#, 4 =RNEH 2008, ,J7:; H;DD7?I fEEJ87BB 9BK8, JK 308561 ;  7P. )7B., 2 K?PKbNA 2008, Jq 276, L. 30. 
3497 Cf.  . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, EF.9?J., L. 567. - ALLNKQR=JP à H’EJRANOA 
QJA PAHHA OKHQPEKJ, 9f. : !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I 
:?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 173 O ; KQ %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I : %; :HE?J 7:C?D?IJH7J?f 
R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 285 O. 
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'H AOP EJPeNAOO=JP dA NAHARAN MQA HA !KJOAEH d’ÉP=P JA OA PNKQR=EP AJ =Q?QJ ?=O à ?APPA 

K??=OEKJ d=JO H’KbHEC=PEKJ d’=NNgPAN OKJ =J=HUOA =Q OP=dA dA H’ePQdA dAO PATPAO HeCEOH=PEBO, AP 

JKP=IIAJP dA H= HKE Jq 75-988 dQ 29 K?PKbNA 19753498.  

 
605. &KNO ?AO DULKPDfOAO, ?’AOP-à-dENA d=JO HA OEHAJ?A dAO PATPAO, H’ePQdA dA O= FQNEOLNQdAJ?A 

OAIbH=EP AJ ABBAP dARKEN HA ?KJdQENA à NA?KQNEN à H= u CUJhE:; JH7:?J?EDD;BB; :?J; :K if7?I9;7K 

:k?D:?9;Ij v3499, AJ RANPQ dA H=MQAHHA dAO ?NEPfNAO à H= BKEO u C7JUH?;B9O: v3500 AP u fEHC;B9O: v3501 

L=N=EOO=EAJP dARKEN gPNA IEOA AJ KAQRNA.  

 
.=N O= de?EOEKJ dA LNEJ?ELA u dA  =UK v3502, HA !KJOAEH d’ÉP=P B=EP d’=EHHAQNO LNeR=HKEN3503 

QJ ?NEPfNA I=PeNEAH3504 d=JO H= IAOQNA Kn EH EJdEMQA MQA H’KJ OA OEPQA B=?A à QJA FQNEdE?PEKJ u ;D 

H7?IED i:; B7 D7JKH; :; B7 C7J?VH; GK? f7?J BkE8j;J :; I7 9ECFUJ;D9;j v, AP ?A, u iGK;BB;I GK; 

IE?;DJ B;I fEHC;Ij :; 9;J EHg7D?IC; v3505, HA OA?KJd ?NEPfNA BKNIAH J’EJPANRAJ=JP MQ’à PEPNA 

u IK8I?:?7?H; v3506.  

                                                
3498 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, KL. ?EP, L. 62. 
3499 "8?:. 
3500 "8?:., LL. 63-64. 
3501 "8?:., LL. 64-65. 
3502 !# AOO,12 de?AIbNA 1953, :; B7OE, %;8., L. 544 ; R)DA, 1954, L. 3, ?KJ?H. +. !&A0"#A3 ; AJDA, 1954, 
'', L. 138, KbO. "# 1-2- ; "8?:., '' bEO, L. 2, ?DNKJ. *-,% AP %A8'#0 ; JC)  , 1954, '', 8446, JKPA 1A4A2'#0 
(.=N ?APPA de?EOEKJ dA LNEJ?ELA, HA !KJOAEH d’ÉP=P = ?KJOEdeNe MQA HAO de?EOEKJO LNEOAO L=N HAO KNC=JAO dAO KNdNAO 
LNKBAOOEKJJAHO AJ I=PEfNA d'EJO?NELPEKJ =Q P=bHA=Q J'KJP L=O HA ?=N=?PfNA dA de?EOEKJO FQNEdE?PEKJJAHHAO, AT?HQ=JP dA 
?A B=EP IgIA H’=LLHE?=PEKJ dQ LNEJ?ELA dQ ?KJPN=dE?PKENA B=?A =Q !KJOAEH J=PEKJ=H dA H'-NdNA dAO LD=NI=?EAJO. - *= 
J=PQNA dA u PNEbQJ=H v =Q OAJO dA H’=NPE?HA 6 .=N. 1 dA H= !#1"& = AJ?KNA ePe deJEeA à ?AO KNC=JAO L=N HAO FQCAO 
=dIEJEOPN=PEBO, BKNP HKJCPAILO =LNfO H= de?EOEKJ LNe?EPeA, 9f. : !#, 10 K?PKbNA 2011, F7J?h7 A, Jq 334720). z 4. OQN 
?A PDfIA : 0. !&A.31, u /Q'AOP-?A MQ'QJA FQNEdE?PEKJ ? *= NeLKJOA dA H= FQNEOLNQdAJ?A =dIEJEOPN=PERA v, EJ R;9K;?B 
:'UJK:;I ;D hECC7g; R Ch7HB;I E?I;DC7DD, .=NEO, !QF=O, 1975, L. 265 ; KQ -. %-&',, u /Q'AOP-?A MQ'QJA 
FQNEdE?PEKJ LKQN HA FQCA BN=Jd=EO ? v, DHE?JI, Jq 9, 1989, L. 93. 
3503 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, KL. ?EP, L. 63. - +gIA OE H= LKOEPEKJ ?KJOEOP=JP à 
K?PNKUAN à ?A ?NEPfNA QJ ?=N=?PfNA LNedKIEJ=JP, BNQEP d’QJA EJPANLNeP=PEKJ dA H’=NNgP u dA  =UK v deRAHKLLeA L=N QJ 
eIEJAJP FQNEOPA (Cf. 0. !&A.31, u /Q'AOP-?A MQ'QJA FQNEdE?PEKJ ? *= NeLKJOA dA H= FQNEOLNQdAJ?A =dIEJEOPN=PERA v, 
EF.9?J., L. 265), J’eP=EP =HKNO L=O BKN?eIAJP L=NP=CeA L=N H= dK?PNEJA dA H’eLKMQA (Cf. *. +'*A,-, u /Q'AOP-?A 
MQ'QJA FQNEdE?PEKJ ? *= MQAOPEKJ =-P-AHHA AJ?KNA QJA QPEHEPe ? v, EF.9?J., L. 1119).  
3504 #J =LLHE?=PEKJ dA ?A LNAIEAN ?NEPfNA FQNEOLNQdAJPEAH, QJ u EHg7D?IC; v LNeOAJPA u KD; D7JKH; jKH?:?9J?EDD;BB; v 
dfO HKNO MQA u JHE?I 93: 9ED:?J?EDI v OANKJP NeQJEAO, H= LNAIEfNA ATECA=JP MQ’u ;N?IJ; KD :U87J 9EDJ;DJ?;KN v dAR=JP 
H’KNC=JEOIA ?KJ?ANJe, ?’AOP-à-dENA MQA ?A dANJEAN OKEP Je?AOO=ENAIAJP u I7?I? :kKD; 9EDJ;IJ7J?ED v ("8?:., L. 63). 
.=N =EHHAQNO, H= IgIA AJPEPe dKEP dEOLKOAN dQ u FEKLE?H :; FH;D:H; :;I :U9?I?EDI 7O7DJ FEKH E8j;J :; JH7D9h;H KD 
B?J?g;, 9OKEP: :; :?H; B; :HE?J v, ?AHHAO-?E dAR=JP AJ?KNA LNeOAJPAN u KD; 9;HJ7?D; 7KJEH?JU v OECJEBE=JP JKP=IIAJP 
MQ’AHHAO u Ik?CFEI;9JP: 7KN F7HJ?;I ;J R BkEHg7D?IC; BK?-CWC; v ("8?:., L. 64). 
3505 "8?:., L. 63. 
3506 *AO FQCAO O=EOEO RKJP u 9=:99;IIE?H;C;DJ, (w) 9OAHKJ: B7 h?UH7H9h?; :;I 9H?JVH;I FEIU; F7H B7 :U9?I?ED (w) v 
ePQdEeA, OA NeBeNAN à QJA OA?KJdA OeNEA dA ?NEPfNAO =U=JP PN=EP à H’ATEOPAJ?A eRAJPQAHHA d’QJ ?ANP=EJ JERA=Q dA 
BKNI=HEOIA ("8?:., L. 63). #J ABBAP, u Bk7:C?D?IJH7J?ED :; B7 jKIJ?9; Ik799ECF7gD; :; g7H7DJ?;I F7HJ?9KB?VH;I FEKH 
B;I jKIJ?9?78B;I :EDJ B;I 7:C?D?IJHUI D; 8UDUf?9?;DJ F7I :;L7DJ Bk7:C?D?IJH7J?ED 79J?L; v ("8?:.). "=JO ?AO 
?KJdEPEKJO, EHO RKJP O’EJPeNAOOAN JKJ OAQHAIAJP u R B7 9ECFEI?J?ED :; BkEHg7D?IC; v ?KJ?ANJe, I=EO AJ?KNA u R B7 
FHE9U:KH; IK?L?; v B=?A à H’KNC=JEOIA ?KJ?ANJe ("8?:., L. 64). - !KJ?NfPAIAJP, HA ?=N=?PfNA FQNEdE?PEKJJAH d’QJ 
KNC=JEOIA LKQNN=EP NAOOKNPEN dA H= LNeOAJ?A d’QJ =CAJP dA H’ÉP=P =Q OAEJ dQ ?KHHfCA ATANd=JP HA LKQRKEN dA de?EOEKJ, 
PAH MQ’QJ u C7g?IJH7J v, KQ AJ?KNA dA u Bk;N?IJ;D9; :kKD &?D?IJVH; FK8B?9 v =Q OAEJ dA ?A dANJEAN ("8?:.). .=N =EHHAQNO, 
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606. !’AOP Je=JIKEJO à ?AP AT=IAJ MQA ?A dANJEAN = NABQOe dA OA HERNAN à H’K??=OEKJ dA H= 

dePANIEJ=PEKJ dA H= J=PQNA FQNEdEMQA dAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT. !A B=EO=JP, EH = dA B=EP 

u E99KBJ9e: v HAO ?NEPfNAO LNe?EPeO AP L=N OQEPA B=EP LNeR=HKEN KQ KBBANP H= LNEKNEPe =Q OAQH u 9H?JVH; 

EHg7D?GK; v3507. 

 
.KQNP=JP, HA !KJOAEH d'ÉP=P MQ=HEBE=EP AP MQ=HEBEA AJ?KNA PN=dEPEKJJAHHAIAJP dA FQNEdE?PEKJ 

HAO u EHg7D;I 9EBBUg?7KN :EJUI :kKD FEKLE?H :; I7D9J?ED v3508, KLeN=JP =EJOE QJA u B?7?IED 

:?I9?FB?D;-jKH?:?9J?ED v3509. *A B=EP AOP MQA HAO KNC=JAO dEO?ELHEJ=ENAO EJPANJAO =QT BedeN=PEKJO 

OLKNPERAO LKQR=EAJP, AP LKQNN=EAJP eC=HAIAJP à H’DAQNA =?PQAHHA, PKQP à B=EP ?KNNAOLKJdNA à ?APPA 

deBEJEPEKJ. 

 
607. 1QER=JP ?APPA =J=HUOA, QJ PAH ?=N=?PfNA BQP NA?KJJQ L=N HA FQCA =dIEJEOPN=PEB OQLNgIA à dA 

JKIbNAQOAO =QPKNEPeO dA NeCQH=PEKJ3510. 1QNPKQP, H= J=PQNA FQNEdE?PEKJJAHHA AOP dALQEO HKJCPAILO 

NA?KJJQA u 7KN EHg7D?IC;I :?I9?FB?D7?H;I :;I EH:H;I FHEf;II?EDD;BI HUFH?C7DJ J7DJ B;I 

?DfH79J?EDI 7K 9E:; :; :UEDJEBEg?; GK; 9;BB;I ?DJUH;II7DJ B7 IU9KH?JU IE9?7B; v3511. 

 
*= IAJPEKJ dA ?AO dANJEANO AOP d’QJA EILKNP=J?A ?NQ?E=HA d=JO H= IAOQNA Kn PKQP HAO 

N=LLNK?D=EP dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO OLKNPERAO, P=JP OQN HA LH=J dQ OP=PQP dA HAQN EJOPEPQPEKJ 

PQPeH=ENA MQA OQN ?AHQE dA HAQN KNC=JEO=PEKJ EJPANJA. #P ?’AOP LKQNP=JP HA OP=PQP OQLLKOe 

                                                
EH LKQNN=EP NeOQHPAN d=JO HA OA?KJd ?=O dA H’ATEOPAJ?A d’QJA LNK?edQNA u 9EDJH7:?9JE?H; v EJOPEPQeA dAR=JP ?A IgIA 
?KHHfCA KQ dA H’u EHg7D?I9=PEKJ: :; H;9EKHI 9EDJH; I;I :U9?I?EDI v, O=JO PKQPABKEO MQ’=Q?QJ dA ?AO ?NEPfNAO JA OKEP 
F=I=EO OQBBEO=JP (LQEOMQA HA ?NEPfNA BKNIAH QPEHEOe AJ H’K??QNNAJ?A JA H’AOP JKNI=HAIAJP MQ’à PEPNA OQbOEdE=ENA) ("8?:., 
LL. 64-65). #JBEJ, AP OKQO H= IgIA NeOANRA, u 9H:7 9EDL?9J?ED :K jKg; F9KQNN=: WJH; H;DfEH9U; F7H Bk;N?IJ;D9; :kKD 
9;HJ7?D fEHC7B?IC; v NeOEd=JP PKQP L=NPE?QHEfNAIAJP d=JO HA B=EP MQA u B7 :U9?I?ED :; BkEHg7D?IC; 9dA O=J?PEKJ: 
:E?9RA: WJH; CEJ?LU; FEKH F;HC;JJH; 7K CEDI;?B :kQJ7J, jKg; :; 97II7J?ED, :; I; FHEDED9;H v ("8?:., L. 65).  
3507  . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, EF.9?J., L. 567, OAHKJ HAMQAH u 9H:; 9H?JVH; 
EHg7D?GK; ;IJ IKff?I7DJ, :7DI B7 C;IKH; E] B'78I;D9; :; BE? 7JJH?8K7DJ 7KN fU:UH7J?EDI B7 GK7B?JU :; jKH?:?9J?ED IKff?J 
R B';N9BKH; (w) v. - Cf. eC=HAIAJP, d=JO HA IgIA OAJO : %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I : %; :HE?J 
7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 285 O. 
3508 #. .'5,'!A, u *= deRKHQPEKJ d'QJ LKQRKEN dA O=J?PEKJ =QT =QPKNEPeO =dIEJEOPN=PERAO EJdeLAJd=JPAO v, 
RFDA, 2010, L. 915. - Cf. !# AOO,12 de?AIbNA 1953, :; B7OE, EF.9?J. 
3509 +. "#%-$$#, u (QNEdE?PEKJO =dIEJEOPN=PERAO OLe?E=HEOeAO v, EF.9?J., Jq 30. - #J H= I=PEfNA, u 9H:; FHEf;II;KH 
C!A)., 7 :UCEDJHU GK;, I'7g?II7DJ :; B7 :Uf?D?J?ED :; B7 jKH?:?9J?ED, B7 jKH?IFHK:;D9; :K CEDI;?B :'QJ7J UJ7?J 
8;7K9EKF FBKI 9EhUH;DJ; GK'?B D; B; I;C8B7?J 7K FH;C?;H 78EH:. i%EHIGK'KD EHg7D?IC; (IKI9;FJ?8B; 8?;D IûH :'WJH; 
9EDI?:UHU 9ECC; KD; jKH?:?9J?ED) ;IJ ?DL;IJ? :'KD; C?II?ED :; HUFH;II?ED :?I9?FB?D7?H;, ?B 7 JEKjEKHI ;D J7DJ GK'?B 
I';D 79GK?JJ; B; 97H79JVH; :'KD; jKH?:?9J?EDj v. !AHQE-?E u L?I9=EP: (w) 9AJ H’K??QNNAJ?A: B;I 9ED:?J?EDI EHg7D?GK;I 
(w) 9LNKLNAO à H= NA?KJJ=EOO=J?A d’QJ PAH ?=N=?PfNA: v. "’=EHHAQNO, u 9H:; CEDI;?B :'QJ7J :;L7?J BK? 7KII? EFUH;H 9;JJ; 
B?7?IED :?I9?FB?D;-jKH?:?9J?ED, JEKJ 7K CE?DI, BEHIGK';BB; UJ7?J FEII?8B;. &. C!ARDEA. B';NFH?C; D;JJ;C;DJ ;D 
ULEGK7DJ KD iFH?D9?F; JH7:?J?EDD;B I;BED B;GK;B KD EHg7D?IC; 9EBBUg?7B :EJU :; FEKLE?HI FHEFH;I BK? F;HC;JJ7DJ 
:'?DfB?g;H :;I I7D9J?EDI :E?J WJH; H;g7H:U 9ECC; KD; jKH?:?9J?EDj (CE 12 :U9. 1953, D; B7OE, R)DA 1954, DE 1, 
9ED9B. Ch7H:;7K) v ("8?:.). 
3510 1KHQPEKJ R=HEdeA L=N HA !KJOAEH ?KJOPEPQPEKJJAH dALQEO dA JKIbNAQOAO =JJeAO, 9f. JKP=IIAJP : !KJO. ?KJOP., 
de?EO. Jq 88-248 "!, EF.9?J. ; KQ !KJO. ?KJOP., de?EO. Jq 89-260 "!, EF.9?J. 
3511 +. "#%-$$#, u (QNEdE?PEKJO =dIEJEOPN=PERAO OLe?E=HEOeAO v, EF.9?J., Jq 31. 
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u L=NPE?QHEAN v dAO KNdNAO LNKBAOOEKJJAHO MQE =HH=EP JKP=IIAJP RAJEN BKJdAN H= FQOPEBE?=PEKJ 

=LLKNPeA L=N HA .NKBAOOAQN !&A.31 =Q NABQO L=N H= FQNEOLNQdAJ?A =dIEJEOPN=PERA dA NA?KJJ=iPNA 

H= MQ=HEBE?=PEKJ dA FQNEdE?PEKJ =QTdEPAO ?KIIEOOEKJO3512.  

 
608. 1AHKJ H’KLEJEKJ =EJOE =R=J?eA, HAO KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO3513 JA 

LKQR=EAJP =EJOE L=N u ;N9;FJ?ED v dEOLKOAN dA H= J=PQNA FQNEdE?PEKJJAHHA AJ N=EOKJ dQ B=EP MQA 

HAOdEPAO BedeN=PEKJO JA OAN=EAJP MQA dA OEILHAO u F;HIEDD;I FH?LU;I iEH:?D7?H;Ij v, à H’KLLKOe 

u :;I EH:H;I FHEf;II?EDD;BI v3514. 

 
3JA =QPNA FQOPEBE?=PEKJ EJPeNAOO=JPA AOP BKQNJEA L=N HA .NKBAOOAQN "#%-$$# MQE eP=EP 

d’=REO MQA u I? B; CEDI;?B :'QJ7J 79R=EP: :UD?U 7KN EHg7D;I :?I9?FB?D7?H;I :;I fU:UH7J?EDI 

IFEHJ?L;I B; 97H79JVH; jKH?:?9J?EDD;B, 9';IJ F7H9; GK; 9; FEKLE?H UJ7?J ?DIKff?I7CC;DJ 

EHg7D?IU v3515.  

 
609. /QAH MQA OKEP ?ALAJd=JP HA ?NedEP MQE LQEOOA gPNA =LLKNPe à dA PAHHAO =J=HUOAO, EH AOP 

Je?AOO=ENA dA LNe?EOAN MQA HAOdEPO FQCAO REAJJAJP NeCQHEfNAIAJP de?H=NAN MQ’QJ KNC=JEOIA u 7 

EK Dk7 F7I KD 97H79JVH; jKH?:?9J?EDD;B v O=JO LKQN =QP=JP BKQNJEN QJA MQAH?KJMQA 

FQOPEBE?=PEKJ3516, ?A MQE AOP AJ H’K??QNNAJ?A HA ?=O NAH=PERAIAJP =QT KNC=JAO BedeN=QT. "=JO ?AO 

?KJdEPEKJO, PKQPAO HAO EJPANLNeP=PEKJO OKJP LKOOEbHAO, O=JO MQ’=Q?QJA JA LQEOOA KQ dKERA 

R=H=bHAIAJP O’EILKOAN.   

 
.=N =EHHAQNO AP d=JO HA IgIA OAJO, HA NA?KQNO BNeMQAJP à H= IePDKdA dQ B=EO?A=Q d’EJdE?AO, 

MQE AJ H’K??QNNAJ?A J’= L=O ePe QPEHEOeA, JA B=EP MQA NAOOKNPEN u Bk?CFH;II?EDD?IC; v3517 

CKQRANJ=JP ?APPA FQNEOLNQdAJ?A ?KILHATA AP u ;C87HH7IIU; v3518 NAJd=JP dEBBE?EHA PKQPA =J=HUOA. 

 
610. #J ?KJOeMQAJ?A, H= OEPQ=PEKJ LKQNN=EP eRKHQAN OE dAO =NCQIAJPO de?EOEBO dAR=EAJP gPNA 

                                                
3512Cf. "8?:., Jq 32. 
3513 x H’EJOP=N dA H= !D=IbNA OUJdE?=HA dAO =CAJPO dA ?D=JCA OP=PQ=JP AJ !D=IbNA dA dEO?ELHEJA (Cf. !#, 
16 JKRAIbNA 1984, 0E;JgB?D, %;8., L. 373 ; D., 1985, L. 58, ?KJ?H.  . 12'0,). 
3514 +. "#%-$$#, u (QNEdE?PEKJO =dIEJEOPN=PERAO OLe?E=HEOeAO v, EF.9?J., Jq 32 (1A NeBeN=JP à H’=J=HUOA ABBA?PQeA 
L=N HA .NKBAOOAQN. !&A.31). - *A IgIA =QPAQN LNe?EOA Je=JIKEJO PKQP dA OQEPA MQA, I=HCNe HAO ATLHE?=PEKJO 
LNe?edAJPAO, EH AOP LKOOEbHA dA u 9?J;H :9ERANO: 7HHWJI :7DI B;IGK;BI B; CEDI;?B :'QJ7J H;9EDD7YJ KD 97H79JVH; 
jKH?:?9J?EDD;B R :;I EHg7D?IC;I UC7D7DJ :; F;HIEDD;I FH?LU;I iEH:?D7?H;Ij 9; GK? 9AJ ?KJOeMQAJ?A: H;B7J?L?I; B7 
:UCEDIJH7J?ED :; &. C!A)., v ("8?:. Jq 33). 
3515"8?:., Jq 33.). 
3516 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, KL. ?EP, L. 65. 
3517 +. "#%-$$#, u (QNEdE?PEKJO =dIEJEOPN=PERAO OLe?E=HEOeAO v, EF.9?J., Jq 32, N=FKQP=JP MQA ?APPA EdeA HQE OAIbHA 
L=NP=CeA L=N H= MQ=OE-PKP=HEPe dAO =QPAQNO, DKNIEO LAQP-gPNA +. !&A.31, dKJP HAO =J=HUOAO OAN=EAJP RAJQAO 
u :U99AHAN: KD; 9EhUH;D9; v =Q OAEJ dA ?APPA I=PEfNA IKQR=JPA. 
3518 -. %-&',, u /Q'AOP-?A MQ'QJA FQNEdE?PEKJ LKQN HA FQCA BN=Jd=EO ? v, EF.9?J., L. 93. 
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=LLKNPeO L=N dAO LH=ECJ=JPO dAR=JP HAO FQNEdE?PEKJO =dIEJEOPN=PERAO O=EOEAO d’QJ HEPECA =U=JP PN=EP 

à ?APPA MQAOPEKJ. #P, EH OAIbHAN=EP MQA ?AO =NCQIAJPO ATEOPAJP, AJ L=NPE?QHEAN d=JO HA dKI=EJA dQ 

dNKEP =JPEdKL=CA. 

 
#J ABBAP, H’AJ?=dNAIAJP eP=PEMQA dAO LNK?edQNAO dEO?ELHEJ=ENAO =JPEdKL=CA OQEREAO dAR=JP 

HAO KNC=JEOIAO BedeN=QT AOP deOKNI=EO PKP=H3519, =Q LKEJP MQA HAO IKPEBO dA NABQO dA H= J=PQNA 

FQNEdE?PEKJJAHHA dAO KNC=JEOIAO ?D=NCeO dA PN=EPAN dA PAHO HEPECAO =Q OAEJ dAO BedeN=PEKJO FQOPEBEeO 

L=N QJ AJ?=dNAIAJP EJOQBBEO=JP dA ?AO dANJEfNAO OAIbHAJP LNAOMQA =QFKQNd’DQE EJ?KJCNQO. 

  
611. #JOQEPA, HAO BedeN=PEKJO OLKNPERAO JA O=QN=EAJP gPNA ?KJOEdeNeAO ?KIIA dAO LANOKJJAO 

LNEReAO dEPAO u KNdEJ=ENAO v, LNe?EOeIAJP, IgIA O’EH LKQNN=EP AJ =HHAN =QPNAIAJP3520, ?=N ?AHHAO-

?E =OOQNAJP d=JO HAQN AJOAIbHA QJA IEOOEKJ d’u ?DJUHWJ gUDUH7B v3521.  

 
 .KQN ?AO N=EOKJO IgIAO, HAO BedeN=PEKJO OA N=LLNK?DAJP =HKNO PNfO BKNPAIAJP dAO KNdNAO 

LNKBAOOEKJJAHO dKJP HA !KJOAEH d’ÉP=P = NA?KJJQ HA OP=PQP dA FQNEdE?PEKJ dfO HKNO MQA ?AQT-?E QOAJP 

dA HAQN LKQRKEN dEO?ELHEJ=ENA3522. 

 
612. +=HCNe PKQP, eP=JP d=JO H’KbHEC=PEKJ dA OA ?KJBKNIAN =Q ?KJOP=P FQNEOLNQdAJPEAH dQ 

?=N=?PfNA JKJ FQNEdE?PEKJJAH dAO KNC=JAO dEO?ELHEJ=ENAO OLKNPEBO, QJA PAHHA LKOEPEKJ =HH=EP 

Je?AOO=ENAIAJP =RKEN QJA EJBHQAJ?A OQN H= J=PQNA FQNEdEMQA dA HAQNO de?EOEKJO. 2KQPABKEO, ?AHHA-

?E eP=JP eP=bHEA dA HKJCQA d=PA, H= FQNEOLNQdAJ?A JA RAJ=EP =HKNO MQA ?KJBENIAN EJdENA?PAIAJP HAQN 

J=PQNA =dIEJEOPN=PERA. 

B - L( v(20d(:054 d, 2( 4(:u8, (d30409:8(:0v, d,9 dBc090549 d, 9(4c:054 -BdB8(2,9 
 
613. x N=EOKJJAN QJA JKQRAHHA BKEO OQN H’=BB=ENA u &A?DPAN v, %NeCKNU +-**'-, OKQPAJ=EP 

MQA u B; jKg; (w) f7?9O=EP: f79; v AJ H’AOLf?A à QJA OA?KJdA u IFU9?f?9?JU v OLKNPERA LNKLNA à H= 

I=PEfNA dEO?ELHEJ=ENA AP LNKRAJ=JP dQ B=EP MQA u B; J;NJ; 9dA H= HKE dQ 29 K?PKbNA 1975, =HKNO AJ 

                                                
3519 Cf. d=JO ?A IgIA KNdNA d’EdeA : !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 
9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., L. 179. 
3520 Cf. 0. )#**#0, u ANCAJP, REKHAJ?A, dKL=CA : HA OLKNP AOP-EH RN=EIAJP QJ OANRE?A LQbHE? ? v, AJDA, 2008, L. 
897. 
3521 Cf. !. OLKNP, =NP. *. 100-1. - "’=EHHAQNO, d B;I fU:UH7J?EDI IFEHJ?L;I v, à H= ?KJdEPEKJ dA dEOLKOAN dA 
H’u 7gHUC;DJ v IEJEOPeNEAH, OKJP deOKNI=EO u H;9EDDK;I 9ECC; UJ78B?II;C;DJI :'KJ?B?JU FK8B?GK; v (-NdKJJ=J?A Jq 
2015-904 dQ 23 FQEHHAP 2015 LKNP=JP OEILHEBE?=PEKJ dQ NeCEIA dAO =OOK?E=PEKJO AP dAO BKJd=PEKJO, J(, 24 FQEHHAP 
2015, L. 12632, =NP. 12 ' ; D., =?P., 2015, KbO. !. "A %#3"#+-,2. - Cf. !. OLKNP, =NP. *. 131-8 IKdEBEe).   
3522 Cf. !#, AOO. 12 de?AIbNA 1953, :; B7OE, EF.9?J. - *= IgIA dEOPEJ?PEKJ AOP ABBA?PQeA ?KJ?ANJ=JP HAO de?EOEKJO 
=dKLPeAO L=N HA !1+ (!KJOAEH OQLeNEAQN dA H= I=CEOPN=PQNA) : !# AOO., 12 FQEHHAP 1969, %kQJ7Dg, %;8., L. 388 ; 
AJDA, 1969, L. 588, ?DNKJ. "#5-12 AP 0. "#,-'6 dA 1A',2-+A0! ; RD), 1970, L. 387, JKPA +. 5A*',#. 
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RECQAQN à H’eLKMQA dAO B=EPO AP à H’=QJA dAOMQAHO BQP FQCeA ?APPA =BB=ENA:, UJ7?J CK;J IKH B7 

GK;IJ?ED :; B7 D7JKH; :;I 79J;I fU:UH7KN, GK'?BI IE?;DJ 7:C?D?IJH7J?fI EK jKH?:?9J?EDD;BI v3523 

NAJBANI=JP H= O=J?PEKJ LNKJKJ?eA. 

 
2KQPABKEO, AP PNfO HKCEMQAIAJP, dQ u H;fKI :; GK7B?f?9AN: :'7KJEH?JU jKH?:?9J?EDD;BB; 9HAO 

KNC=JAO dEO?ELHEJ=ENAO OLKNPEBO: 9=HH=EP: :U9EKB;9N: 9;BK? :'7JJH?8K;H 7KN I7D9J?EDI :?I9?FB?D7?H;I 

JEKJ 97H79JVH; jKH?:?9J?EDD;B v3524, ?A MQE NARAJ=EP à =LLHEMQAN HAO OKHQPEKJO =JPeNEAQNAO NAH=PERAO 

=Q NeCEIA ?KIIA à H= J=PQNA FQNEdEMQA dAO =?PAO BedeN=QT3525. 

 
614. 1QN ?A LKEJP, ?KJPN=ENAIAJP à H’KLEJEKJ eIEOA L=N HA .NKBAOOAQN !&A.31, EH JKQO OAIbHA 

EJdeJE=bHA MQA HAO BedeN=PEKJO, dA LNEIA =bKNd OEILHAO =OOK?E=PEKJO, OKJP dAO LANOKJJAO IKN=HAO 

dA dNKEP LNERe dKPeAO d’QJ OP=PQP L=NPE?QHEAN3526. 

 
#J H’K??QNNAJ?A, HAO BedeN=PEKJO OLKNPERAO HAO LHQO EILKNP=JPAO beJeBE?EAJP, dQ B=EP dA H= 

u {:U9EKL;HJ;i v AP u 9EDIU9H7J?ED v3527 FQNEOLNQdAJPEAHHA d’QJ OANRE?A LQbHE? dQ OLKNP MQ=HEBEe 

d’u 7:C?D?IJH7J?f v3528, BNQEP dA H= NA?KJJ=EOO=J?A dQ u CEDEFEB; v3529 dKJP AHHAO dEOLKO=EAJP3530 

                                                
3523 %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J. 
L. 288. 
3524  . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, EF.9?J., L. 567. 
3525 Cf. %. 1'+-,, )K?II7D9; IFEHJ?L; ;J EH:H; jKH?:?GK; UJ7J?GK;, EF.9?J., LL. 215 O ; !. !&A311A0", %;I 
LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 181 
O. ; +. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J. LL. 161 O. : KQ %. +-**'-,, %;I fU:UH7J?EDI 
IFEHJ?L;I : %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 290 O. 
3526 +gIA OE HAQN OP=PQP ?KIIA H= J=PQNA dA HAQNO =?PAO AP L=N OQEPA HAO FQNEdE?PEKJO OQO?ALPEbHAO d’AJ ?KJJ=iPNA 
dEBBfNAJP BKNPAIAJP, HAO BedeN=PEKJO OLKNPERAO OEILHAIAJP =CNeeAO ?KIIA deHeC=P=ENAO OKJP PKQPAO dAQT =OOK?EeAO 
(à dAO dACNeO dERANO Je=JIKEJO), =Q OANRE?A LQbHE? dQ OLKNP (Cf. !. OLKNP, =NP. *. 131-8 ' 9$edeN=PEKJO OEILHAIAJP 
=CNeeAO: ; AP !. OLKNP, =NP. *. 131-14 =H. 1 AP *. 131-15 9BedeN=PEKJO deHeC=P=ENAO:).  
3527 %. 1'+-,, )K?II7D9; IFEHJ?L; ;J EH:H; jKH?:?GK; UJ7J?GK;, EF.9?J., L. 215. 
3528 Cf. !# 1A?P., 22 JKRAIbNA 1974, FU:UH7J?ED fH7DT7?I; :;I ?D:KIJH?;I :'7HJ?9B;I :; IFEHJI 9$'$A1:, Jq 89828, 
%;8., L. 576, ?KJ?H. (.-$. 2&É07 ; D., FQNEO., 1975, L. 739, JKPA (.-$. *A!&A3+# ; RD), 1975, L. 1109, JKPA +. 
5A*',# ; JC), 1975, ', 2724, JKPA (.-7. .*-34', ; AJDA, 1975, L. 19, ?DNKJ. +. $0A,! AP +.  -7-,. 
3529 u ,? B; IOIJVC; :; B7 :UBUg7J?ED :; FEKLE?HI (w) fKJ R B7 87I; :; Bk7LVD;C;DJ :K I;HL?9; FK8B?9 :;I IFEHJI, ?B 
;KJ 7L7DJ JEKJ FEKH ;ff;J, I?DED FEKH E8j;J :?H;9J, :; 9EDI79H;H, 7K FHEf?J :;I fU:UH7J?EDI :UBUg7J7?H;I (w) KD 
CEDEFEB; :; :HE?J IKH BkEHg7D?I7J?ED :;I 9ECFUJ?J?EDI B;I FBKI ?CFEHJ7DJ;I v (%. 1'+-,, )K?II7D9; IFEHJ?L; ;J 
EH:H; jKH?:?GK; UJ7J?GK;, EF.9?J., L. 215). 
3530 #J ABBAP, EH AOP LKOOEbHA, dA u C;IKH;H B7 FEHJU; :; Bk?DJ;HL;DJ?ED UJ7J?GK; (w) 9?:;BB;-9? H;IJ9=JP:, 7K I;DI 
FHEFH;, fEHC;BB;, :7DI B7 C;IKH; E] B;I J;NJ;I IKH B7 87I; :;IGK;BI (w) 9BQP: 7FF7H;CC;DJ ?DIJ?JKU B; CEDEFEB; 
:kEHg7D?I7J?ED :;I 9ECFUJ?J?EDI I; 8EHD9=EAJP: FEKH Bk;II;DJ?;B R 9EDI79H;H KD; I?JK7J?ED :; f7?J 9EDIJ?JKU; 8?;D 
7DJUH?;KH;C;DJ R Bk?DJ;HL;DJ?ED :;I )EKLE?HI )K8B?9I v ("8?:., L. 216). 
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OQN H’KNC=JEO=PEKJ dAO ?KILePEPEKJO NAHAR=JP dA HAQN ?KILePAJ?A3531, d’QJA u :UBUg7J?ED (w) 

9K?PNKUeA L=N HA: C?D?IJH; 9h7HgU :;I IFEHJI v3532 OKQO ?ANP=EJAO ?KJdEPEKJO3533. 

 
615. 3JA PAHHA deHeC=PEKJ, deOKNI=EO u BUg?IB7J?L; v3534, dA LNeNKC=PERAO dA LQEOO=J?A 

LQbHEMQA, = AQ LKQN ?KJOeMQAJ?A3535 dA HAQN ?KJBeNAN u KD FEKLE?H HUgB;C;DJ7?H; v d=JO 

H’ATe?QPEKJ dA ?APPA IEOOEKJ dA OANRE?A LQbHE?3536. 

 
#JPN=JP d=JO ?A ?=dNA, HAO de?EOEKJO à ?=N=?PfNA dEO?ELHEJ=ENA LNKJKJ?eAO L=N HAO 

BedeN=PEKJO deHeC=P=ENAO KJP =HKNO ePe MQ=HEBEeAO d’=?PAO =dIEJEOPN=PEBO QJEH=PeN=QT3537. 

                                                
3531 Cf. !# 1A?P., 22 JKRAIbNA 1974, FU:UH7J?ED fH7DT7?I; :;I ?D:KIJH?;I :'7HJ?9B;I :; IFEHJI 9$'$A1:, Jq 89828, 
EF.9?J. 
3532 !. OLKNP, =NP. *. 131-14 =H. 1. 
3533 Cf. !AO dANJEfNAO dAR=JP =Q LNe=H=bHA OA OKQIAPPNA =QT ATECAJ?AO HeC=HAO LNKLNAO =QT BedeN=PEKJO OEILHAIAJP 
=CNeeAO =R=JP d’gPNA ?KJPN=EJPAO d=JO QJ OA?KJd PAILO L=N ?AHHAO =U=JP PN=EP à H= deHeC=PEKJ dA LKQRKENO eP=PEMQAO 
(Cf. !. OLKNP, =NP. *. 131-8 O. 9$edeN=PEKJO OEILHAIAJP =CNeeAO: ; ?8?:., =NP. *. 131-14 O. 9BedeN=PEKJO deHeC=P=ENAO:). 
z 1E QJA PAHHA dEOPEJ?PEKJ AOP EJOP=QNeA AJPNA HAO BedeN=PEKJO OEILHAIAJP =CNeeAO AP deHeC=P=ENAO, ?’AOP MQA HAO 
LNAIEfNAO OKJP dA OEILHAO u F7HJ?9?F9=JPAO: R B';NU9KJ?ED :9A: 9H=: C?II?ED :; I;HL?9; FK8B?9 v dQ OLKNP (!. OLKNP, 
=NP. *. 131-8 '), QJA PAHHA L=NPE?EL=PEKJ u Dk7DJH7YD9=JP: (w) F7I, F7H (w) 9AHHA:-CWC;, Bk7FFB?97J?ED :K HUg?C; :; 
:HE?J FK8B?9 v (%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 105). 2AH LKQNN=EP gPNA HA ?=O ?ALAJd=JP AJ ?KJOeMQAJ?A dQ u 9O:;DI ?D9;HJ7?D 
:; (w) 9HAQN: F7HJ?9?F7J?ED (w) 9à ?A: I;HL?9; FK8B?9 v ("8?:.). 
3534 "8?:. - Cf. +. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J. L. 164, LNe?EO=JP OQEPA à H’EJPNKdQ?PEKJ 
=Q OAEJ dQ !KdA dQ OLKNP dA H’=NP. *. 131-14, MQA : u 9O:; JHEKL9=EP: 7?DI? ;NFH;IIUC;DJ 9EDI79HU B; f7?J GK; B7 
:UBUg7J?ED C?D?IJUH?;BB; FEHJ9=EP: 8?;D IKH BkEHg7D?I7J?ED :;I 9ECFUJ?J?EDI ;J GK; IED J?JKB7?H; 8UDUf?9?9=EP: :kKD 
CEDEFEB; FEKH BkEHg7D?I7J?ED :;I 9ECFUJ?J?EDI :; I7 :?I9?FB?D; v. - AQL=N=R=JP, OE HA OUOPfIA dA H= deHeC=PEKJ dA 
LKQRKENO =Q LNKBEP dAO BedeN=PEKJO OLKNPERAO ?KJ?ANJeAO eP=EP O=JO =Q?QJ dKQPA ?KJO=?Ne KQ u H;9EDD9Q: v (%. 
1'+-,, )K?II7D9; IFEHJ?L; ;J EH:H; jKH?:?GK; UJ7J?GK;, EF.9?J., L. 216), ?AHQE-?E BoP u 9EDIEB?:U v L=N H’EJPNKdQ?PEKJ 
dAO dEOLKOEPEKJO U =BBeNAJP =Q OAEJ dQ !KdA dQ OLKNP (+. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J. 
L. 164). 
3535 "’Kn HA u H[B; 9;DJH7B v FKQe L=N u 9H:7 DEJ?ED :; :UBUg7J?ED (w) :7DI B7 GK7B?f?97J?ED :;I HVgB;I IFEHJ?L;I 
;D :HE?J fH7DT7?I v (+. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J. L. 162). 
3536 %. 1'+-,, .QEOO=J?A OLKNPERA AP KNdNA FQNEdEMQA eP=PEMQA, EF.9?J., L. 230. z 'H AOP =HKNO MQAOPEKJ dA u FEKLE?H 
HUgB;C;DJ7?H; :UBUgKU v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., 
EF.9?J., L. 141). - x H’EJRANOA, u 9A:D 9EDI?:UH7J?ED :; (w) 9HAQN: IJ7JKJ 7IIE9?7J?f, B;I HVgB;I :; :HE?J FH?LU 
Ik7FFB?GK;DJ R Bk;DI;C8B; :;I 79J;I (w) :;I fU:UH7J?EDI I?CFB;C;DJ 7gHUU;I (w) v (%. 1'+-, (OKQO H= dEN.), !. 
"A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 146). 
3537 Cf. !#, 26 JKRAIbNA 1976, FU:UH7J?ED fH7DT7?I; :; 9O9B?IC; 9.EJCAKJ:, Jq 95262, %;8., L. 513 ; AJDA, 
1977, L. 139, ?KJ?H. (.-+. %A*A #02, JKPA +. +-"#0,#. z 4. =QOOE : 2!, 7 FQEHHAP 1980, );I9h7K:, Jq 02158, 
%;8., L. 510 ; D., 1980, EJB. N=L., L. 561, KbO. .. "#*4-*4É ; RD), 1981 L. 184, ?KJ?H. (.-+. %A*A #02 ; 
D.,1981, (QNEO., L. 296, JKPA (.-7. .*-34', ; JC), 1982, '', 19784, JKPA  . .A!2#A3. - 4. AJBEJ : !# 1A?P., 19 
de?AIbNA 1980, !;9hJ;H, Jq 11320, EF.9?J. - "A HAQN ?mPe, HAO =?PAO LNEO L=N HAO BedeN=PEKJO OLKNPERAO OEILHAIAJP 
=CNeeAO, u :VI BEHI GK; Bk7gHUC;DJ D; 9EDfVH; 7K9KD CEDEFEB;, (w) D; I7KH7?;DJ WJH; GK7B?f?UI :; FHUHEg7J?L; :; 
FK?II7D9; FK8B?GK;. (w) 9':BI :;C;KH;DJ B; f7?J :; F;HIEDD;I FH?LU;I ;J B;KH L7B?:?JU I;H7 ;N7C?DU; FH?D9?F7B;C;DJ 
7K H;g7H: :;I IJ7JKJI :; B7 fU:UH7J?ED v (%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. 
'!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 146). !AH= OECJEBEA MQ’AJ N=EOKJ dA HAQN J=PQNA, HA 
FQCA FQdE?E=ENA OAN= ?KILePAJP LKQN ?KJJ=iPNA dAO NA?KQNO dENECeO ?KJPNA H’AJOAIbHA dA HAQNO =?PAO, MQ’EH ?KJ?ANJA 
KQ JKJ H= I=PEfNA dEO?ELHEJ=ENA, AP d=JO HA OA?KJd ?=O, MQ’EH O’=CEOOA dA dEO?ELHEJA CeJeN=HA ?KIIA =JPEdKL=CA (Cf. 
!#, 19 de?AIbNA 1988, )7I97K, Jq 79962, %;8., L. 459 ; AJDA, 1989, L. 271, KbO. (. +-0#A3 ;  7P. )7B., 1989, 
Jq 2, L. 589, ?KJ?H. !. 4'%-30-36 ; D., 1990, OKI., L. 280, JKPA !. "3"-%,-, ; KQ !#, 15 BeRNEAN 1989, 
%EF;P, Jq 82472, R;L. jKH. U9E. IFEHJ, 1989, Jq 10, L. 77, KbO. *. .-24',). - *= IgIA OKHQPEKJ AOP =dKLPeA AJ ?A 
MQE ?KJ?ANJA HAO =?PAO LNEO L=N HAO BedeN=PEKJO EJPANJ=PEKJ=HAO, MQA ?AHHAO-?E =EAJP KQ JKJ HAQN OEfCA OQN HA PANNEPKENA 
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616. *A OP=PQP dAO BedeN=PEKJO OLKNPERAO deHeC=P=ENAO ?KIIA dA HAQNO KNC=JAO dEO?ELHEJ=ENAO 

J’=U=JP OQbE =Q?QJA eRKHQPEKJ à ?A FKQN, HA NeCEIA dA HAQNO =?PAO dAIAQNA L=N OQEPA ?AHQE MQE 

LNeR=QP dALQEO H= FQNEOLNQdAJ?A $'$A13538. 

 
#J H’K??QNNAJ?A, ?AO dANJEfNAO dAIAQNAJP PKQP d’=bKNd dAO LANOKJJAO LNEReAO ?D=NCeAO 

dA H= CAOPEKJ d’QJ OANRE?A LQbHE?3539. 

 
.=N =EHHAQNO u B;I I7D9J?EDI fU:UH7B;I 7FF7HJ?;DD;DJ R B7 97JUgEH?; :;I I7D9J?EDI 

:?I9?FB?D7?H;I v, ?KJOEdeNeAO OAHKJ HAO =QPAQNO ?KIIA u KD; IEKI-97JUgEH?; :;I I7D9J?EDI 

7:C?D?IJH7J?L;I v3540 KQ ?KIIA QJA ?=PeCKNEA à L=NP AJPEfNA dA O=J?PEKJO3541. 

                                                
BN=Jd=EO (Cf. +. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J. L. 162 ; KQ %. 1'+-, (OKQO H= dEN.), !. 
"A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 147). 
!’AOP MQ’u ;D Bk78I;D9; :; IJ7JKJ ?DJ;HD7J?ED7B (w) 9?AO dANJEfNAO: IEDJ 9EDI?:UHU;I, ;D :HE?J fH7DT7?I, 9ECC; :; 
I?CFB;I 7IIE9?7J?EDI. (w) 9*:;KHI :U9?I?EDI D; I7KH7?;DJ 9dKJ?: WJH; 9EDI?:UHU;I 9ECC; BkKI7g; :; FHUHEg7J?L;I 
:; FK?II7D9; FK8B?GK; :7DI B7 C;IKH; E] B7 :UBUg7J?ED D; F;KJ WJH; 799EH:U; GKk7KN I;KB;I fU:UH7J?EDI 
D7J?ED7B;I v ("8?:.). "’=EHHAQNO, HAO de?EOEKJO =dKLPeAO L=N QJA BedeN=PEKJ BN=Jd=EOA, MQ’AHHA OKEP deHeC=P=ENA KQ 
OEILHAIAJP =CNeeA, OQN u deHeC=PEKJ v dA H= BedeN=PEKJO EJPANJ=PEKJ=HA dKJP AHHA deLAJd, LNeOAJPANKJP eC=HAIAJP 
QJA J=PQNA LNEReA, OAQH HA FQCA FQdE?E=ENA eP=JP L=N OQEPA AJ IAOQNA dA ?KJJ=iPNA dAO NA?KQNO AJ =JJQH=PEKJ EJPAJPeA 
?KJPNA ?AO dANJEfNAO (#J ABBAP, dA PAHHAO de?EOEKJO OKJP LNEOAO u :7DI B; 97:H; :; B7 :UBUg7J?ED ?DJ;HD7J?ED7B; :; 
9ECFUJ;D9; :; :HE?J FH?LU 9EDI;DJ?; F7H (w) 9QJA BedeN=PEKJ EJPANJ=PEKJ=HA: à (w) 9QJA: fU:UH7J?ED fH7DT7?I; v 
((.-!. *A.-3 *#, u "AO ABBAPO dQ !KdA IKJdE=H =JPEdKL=CA v, EF.9?J. L. 1443) ; Cf. !#, 19 I=NO 2010, ChEJ7H:, 
Jq 318549, AJDA, 2010, L. 1443). z #JBEJ dKERAJP gPNA =FKQPeO à ?APPA HEOPA P=JP HA u CEC?JU ?DJ;HD7J?ED7B 
EBOCF?GK; v MQA HAO u fU:UH7J?EDI 9OLKNPERAO: D7J?ED7B;I UJH7DgVH;I v (+. +A'1-,,#34#, %k7H8?JH7g; :;I 
B?J?g;I IFEHJ?fI, EF.9?J. L. 162) dKJP HAO =?PAO OANKJP OKQIEO =Q IgIA NeCEIA MQA ?AQT dAO KNC=JEOIAO LNe?EPeO. 
3538 Cf. !# 1A?P., 22 JKRAIbNA 1974, FU:UH7J?ED fH7DT7?I; :;I ?D:KIJH?;I :'7HJ?9B;I :; IFEHJI 9$'$A1:, Jq 89828, 
EF.9?J. 
3539 Cf., BKJd=JP QJ PAH OP=PQP : !# AOO., 31 FQEHHAP 1942, &EDF;KHJ, Jq 71398, %;8., L. 239 ; D., 1942, L. 138, 
?KJ?H. 1É%A*A2, JKPA .. !. ; JC)  , 1942, '', 2046, ?KJ?H. 1É%A*A2, JKPA .. *A0-/3# ; RD), 1943, L. 57, 
?KJ?H. 1É%A*A2, JKPA 0.  -,,A0" ; ,., 1942, 3, 37, ?KJ?H. 1É%A*A2 ;  AJA, 17fIA ed., 2009, Jq 53. z 4. 
=QOOE : !# AOO., 2 =RNEH 1943, BEKgK;D, %;8., L. 86, D., 1944, L. 52, ?KJ?H. *A%0A,%#, JKPA (. "-,,#"'#3 
"A 4A 0#1 ; ,., 1944,3,1, ?KJ?H. *A%0A,%#, JKPA +AOPNA, DC, 1944, L. 52, ?KJ?H. *A%0A,%#, JKPA 
(. "-,,#"'#3 "A 4A 0#1, JC), 1944, '', 2565, JKPA !É*'#0 ;  AJA, 17fIA ed., 2009, Jq 54. z 4. AJ?KNA : 
!# 1A?P., 13 F=JREAN 1961, &7gD?;N, %;8., L. 33 ; RD), 1961, L. 155, ?KJ?H. $-30,'#0 ; AJDA, 1961, L. 142, 
JKPA !. .. ; DH. IE9., 1961, L. 335, JKPA 2#22%#,. z 4. eC=HAIAJP : !#, 31 I=NO 1995, D;I7KD7O, JK 147731, 
%;8., L. 150 ; AJDA, 1995, L. 562, ?KJ?H. (. A00'%&' "A !A1A,-4A. z 4. AJBEJ LKQN dAO LNe?EOEKJO MQ=JP =QT 
?NEPfNAO dA MQ=HEBE?=PEKJ dA ?AO dANJEfNAO : !# 22 BeRNEAN 2007, AIIE9?7J?ED :K F;HIEDD;B H;B;L7DJ :;I 
UJ78B?II;C;DJI FEKH ?D7:7FJUI 9A.0#':, Jq 264541, %;8., L. 92 ; AJDA, 2007, L. 793, ?DNKJ. $. *#,'!A AP (. 
 -3!&#0 ; RFDA, 2007, L. 803, JKPA !.  -'2#A3 ; RD,,, 2007, L. 499, ?KJ?H. !. 4#0-2 ; ?8?:., L. 517, JKPA 
%. )-3 ' AP %. (. %3%*'#*+' ; JC) A, 2007, L. 2066, ?KJ?H. !. 4ÉA0-2, JKPA +.-!. 0-3A3*2 ; ?8?:., L. 
2145, JKPA %. (. %3%*'#*+' AP %. )-3 ' ; DA, 2007, ?KII. 36. - #J NeOQIe, HAO u 79J;I :;I F;HIEDD;I CEH7B;I 
:; :HE?J FH?LU (w) 9O:;BED KD; jKH?IFHK:;D9; 9EDIJ7DJ; (w), IEDJ (w) ;N9;FJ?EDD;BB;C;DJ (w) 9dAO: 79J;I 
7:C?D?IJH7J?fI KD?B7JUH7KN (w) R B7 :EK8B; 9ED:?J?ED GKk?BI IE?;DJ 799ECFB?I :7DI Bk;N;H9?9; :kKD; C?II?ED :; 
I;HL?9; FK8B?9 ;J GKk?BI HULVB;DJ B7 C?I; ;D gKLH; :; FHUHEg7J?L;I :; FK?II7D9; FK8B?GK; v (+. +A'1-,,#34#, 
%k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J. L. 162). 
3540 %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J. 
L. 290. 
3541 "8?:., H'=QPAQN B=EO=JP eP=P dAO d 7FFHE9h;9O: CED?IJ;9O: v AP u :K7B?IJ;9O: v MQA H’KJ PNKQRA AJ u :E9JH?D; v dA 
H= u 97JUgEH?; :;I I7D9J?EDI 7:C?D?IJH7J?L;I v, H= LNAIEfNA u J;D:9=JP: R 9EDI?:UH9AN: GK; B;I I7D9J?EDI 
:?I9?FB?D7?H;I IEDJ KD; 97JUgEH?; :; I7D9J?EDI 7:C?D?IJH7J?L;I v, =HKNO MQA H= OQER=JPA RKQdN=EP MQA ?AO u :;KN 
97JUgEH?;I :; I7D9J?EDI IE?;DJ :?IJ?D9J;I v ("8?:., JKPA dA b=O dA L=CA Jq 36). z !AHQE-?E LNe?KJEOA d’=EHHAQNO 
d’=dKLPAN H= LNAIEfNA =LLNK?DA ("8?:.). - #J ABBAP, =QOOE bEAJ HAO IAOQNAO dA O=J?PEKJ OQO?ALPEbHAO d’gPNA LNKJKJ?eAO 
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617. .NAJ=JP =?PA dQ ?=N=?PfNA JKJ FQNEdE?PEKJJAH dAO KNC=JAO dEO?ELHEJ=ENAO EJPANJAO à H= $$$ 

MQ’AHHA RAJ=EP dA dePANIEJAN d=JO H’AOLf?A u &A?DPAN v3542, H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA 

dAR=EP AJ?KNA OA LNKJKJ?AN d=JO ?APPA IgIA =BB=ENA AJ B=RAQN dA O= LNKLNA ?KILePAJ?A.  

 
#J ABBAP, HA !KJOAEH d’ÉP=P = ?KJOEdeNe, JKJ L=O u ;D L;HJK :K :;HD?;H 7B?DU7 :; Bk7HJ?9B; 

2 :K DU9H;J D° 53-934 :K 30 I;FJ;C8H; 1953, H;B7J?f 7K H;9EKHI ;D 97II7J?ED v3543, I=EO u ;D 

7FFB?97J?ED :K 6 7jEKJU 7K 1;H 7B?DU7 :; 9;J 7HJ?9B; F7H B; DU9H;J D° 75-793 :K 26 7EûJ 1975 (w) 

GKk?B BK? 7FF7HJ;D7?J (w), ;K Ug7H: R B7 fEHC; 9EBBUg?7B; :K 9EC?JU :;I 9?DG ;J R B7 9ECFUJ;D9; 

D7J?ED7B; GKk?B ;N;H9;, :; 9EDD7YJH; ;D FH;C?;H ;J :;HD?;H H;IIEHJ :;I 9ED9BKI?EDI :; B7 H;GKWJ; 

:; &. !;9hJ;H v3544.  

 
.=N OQEPA, u B; gHEKF;C;DJ :K fEEJ87BB FHEf;II?EDD;B Dk(w) 9eP=EP: F7I fED:U R IEKJ;D?H 

GK; 9;JJ; H;GKWJ; 7KH7?J UJU FEHJU; :;L7DJ KD; jKH?:?9J?ED ?D9ECFUJ;DJ; FEKH ;D 9EDD7YJH; 

:?H;9J;C;DJ v3545. 

 
618. 'H AOP PKQPABKEO LNe?EOe MQA H= HKE JK 92-652 dQ 13 FQEHHAP 1992 IKdEBE=JP H= HKE JK 84-610 

                                                
L=N H’A$*" (Cf. !. OLKNP, *. 232-21 O.) MQA L=N HAO BedeN=PEKJO OLKNPERAO ("8?:., =NP. *. 232-22) OKJP MQ=HEBEeAO dA 
u 9O:7D9J?EDI 7:C?D?IJH7J?L;I v L=N HA !KdA dQ OLKNP (!. OLKNP, *ERNA 2 u A?PAQNO dQ OLKNP v, 2EPNA 3 u 1=JPe dAO 
OLKNPEBO AP HQPPA ?KJPNA HA dKL=CA v, !D=LEPNA 2 u *QPPA ?KJPNA HA dKL=CA v, 1A?PEKJ 4 u 1=J?PEKJO =dIEJEOPN=PERAO AP 
IAOQNAO ?KJOANR=PKENA v, 1KQO-OA?PEKJ 1). - Cf. JKP=IIAJP OQN ?A PDfIA : +. "#%3#0%3#, u 1=J?PEKJO 
=dIEJEOPN=PERAO AP NAOLKJO=bEHEPe v, AJDA, 2001, L. 81, EJ?HQ=JP HAO O=J?PEKJO dEO?ELHEJ=ENAO =Q OAEJ dAO O=J?PEKJO 
=dIEJEOPN=PERAO AJ N=EOKJ dA H’u hUJUHEgUDU?JU 9;HJ7?D; v dAO OA?KJdAO. - "’=EHHAQNO, à PEPNA d’ATAILHA, dEBBeNAJPO 
?KIIAJP=PAQNO dA H= I=PEfNA LH=?AJP dENA?PAIAJP OKQO HA OECHA u 9O:7D9J?EDI 7:C?D?IJH7J?L;I v, HAO u 9O:7D9J?ED9O: 
:?I9?FB?D7?H;9O: FHEDED9U;9O: F7H KD; fU:UH7J?ED IFEHJ?L; e (A. *A!A A0A21, (.-+. .A12-0, u 1LKNP AP 
=?PEREPeO LDUOEMQAO v, EF.9?J., Jq 120. - #JBEJ, à PEPNA CeJeN=H, 9f. !KJOAEH d’ÉP=P, %7 I7D9J?ED : H;g7H:I 9HE?IUI :K 
CEDI;?B :kQJ7J ;J :; B7 CEKH :; 97II7J?ED - .D 9EBBEGK; EHg7D?IU F7H B; CEDI;?B :'EJ7J ;J B7 CEKH :; 97III7J?ED B; 
31 :U9;C8H; 2013, Jq 13, ed. *= dK?QIAJP=PEKJ BN=Jd=EOA, 2015. 
3542 !# 1A?P., 19 de?AIbNA 1980, !;9hJ;H, Jq 11320, EF.9?J. 
3543 "8?:., HAO FQCAO =U=JP AJ ABBAP ?KJOEdeNe MQA u 9EDJH7?H;C;DJ R 9; GK; IEKJ?;DJ B; H;GKUH7DJ, B; 9EC?JU :;I 
9?DG :K gHEKF;C;DJ :; fEEJ87BB FHEf;II?EDD;B D; I7KH7?J WJH; H;g7H:U 9ECC; KD; jKH?:?9J?ED :EDJ B;I :U9?I?EDI 
H;BVL;H7?;DJ :?H;9J;C;DJ :K CEDI;?B :kQJ7J v AJ =LLHE?=PEKJ dA ?A PATPA. - Cf. =NP. 2 dQ "e?NAP Jq 53-934 dQ 30 
OALPAIbNA 1953 LKNP=JP NeBKNIA dQ ?KJPAJPEAQT =dIEJEOPN=PEB (J(, 1AN K?PKbNA 1953, L. 8593) d=JO O= RANOEKJ AJ 
RECQAQN dQ 1AN K?PKbNA 1953 =Q 1AN I=NO 2000 (AbNKCe L=N HA "e?NAP Jq 2000-389 dQ 4 I=E 2000 NAH=PEB à H= L=NPEA 
NeCHAIAJP=ENA dQ ?KdA dA FQOPE?A =dIEJEOPN=PERA, J(, 7 I=E 2000, L. 6907, =NP. 5), MQE LNeRKU=EP AJ OKJ 7q MQA : u B; 
CEDI;?B :kQJ7J (w) H;IJ9=EP:, ;D EKJH;, I;KB 9ECFUJ;DJ FEKH IJ7JK;H IKH B;I H;9EKHI ;D 97II7J?ED v. - !APPA 
?KILePAJ?A BQP L=N H= OQEPA ?KdEBEeA (.=N H= *KE Jq 2003-591 dQ 2 FQEHHAP 2003 D=bEHEP=JP HA %KQRANJAIAJP à 
OEILHEBEAN HA dNKEP, J(, 3 FQEHHAP 2003, L. 1192, =NP. 35, RAJQA N=PEBEAN H’-NdKJJ=J?A Jq 2000-387 dQ 4 I=E 2000 
NAH=PERA à H= L=NPEA *eCEOH=PERA dQ ?KdA dA FQOPE?A =dIEJEOPN=PERA, J(, 7 I=E 2000, L. 6903), BECQN=JP LHQO 
OLe?EBEMQAIAJP =Q OAEJ dA H’=NPE?HA *. 331-1 dQ !(A (AJ RECQAQN =Q 1AN F=JREAN 2001), =QT PANIAO dQMQAH : u B; 
CEDI;?B :kQJ7J ;IJ I;KB 9ECFUJ;DJ FEKH IJ7JK;H IKH B;I H;9EKHI ;D 97II7J?ED :?H?gUI 9EDJH; B;I :U9?I?EDI H;D:K;I ;D 
:;HD?;H H;IIEHJ F7H JEKJ;I B;I jKH?:?9J?EDI 7:C?D?IJH7J?L;I v. 
3544 "8?:. - Cf. =NP. 2 dQ ". Jq 53-934, FHU9., d=JO O= RANOEKJ AJ RECQAQN dQ 1AN K?PKbNA 1953 =Q 1AN I=NO 2000 
(AbNKCe L=N HA ". Jq 2000-389, FHU9., =NP. 5), MQE LNeRKU=EP AJ OKJ 6q (AFKQPe =Q LNAIEAN =H. dA ?AP =NP. L=N HA "e?NAP 
Jq 75-793 dQ 26 =KoP 1975 LKNP=JP NeBKNIA dQ ?KJPAJPEAQT =dIEJEOPN=PEB, J(, 27 =KoP 1975 L. 8806),  MQA : u B; 
CEDI;?B :kQJ7J H;IJ9=EP: 9ECFUJ;DJ FEKH 9EDD7YJH; ;D FH;C?;H ;J :;HD?;H H;IIEHJ (f) :;I H;9EKHI ;D 7DDKB7J?ED 
:?H?gUI 9EDJH; B;I :U9?I?EDI 7:C?D?IJH7J?L;I :;I EHg7D?IC;I 9EBBUg?7KN R 9ECFUJ;D9; D7J?ED7B; v. 
3545 "8?:. 



  361 

dQ 16 FQEHHAP 19843546 =HH=EP LNKBKJdeIAJP ?D=JCAN H’eP=P dQ dNKEP =LLHE?=bHA =QT B=EPO dA H’AOLf?A 

LNe?edAIIAJP AJREO=CeA. 

 
#HHA LNeRKU=EP AJ H’K??QNNAJ?A d=JO OKJ =NPE?HA 14 =HEJe= 3 MQA HAO u :U9?I?ED9O: 

?D:?L?:K;BBA9O: FH?I;9O: R B';D9EDJH; :'KD; F;HIEDD; FhOI?GK; EK CEH7B; F7H KD; fU:UH7J?ED :7DI 

B';N;H9?9; :; I;I FHUHEg7J?L;I :; FK?II7D9; FK8B?GK;, (w) 9NAHAR=EAJP:, DEDE8IJ7DJ JEKJ; 

:?IFEI?J?ED 9EDJH7?H;, 9dA H= ?KILePAJ?A dQ: (w) JH?8KD7B 7:C?D?IJH7J?f :; B7 HUI?:;D9; EK :K 

I?Vg; :;I F;HIEDD;I f7?I7DJ B'E8j;J :;I :U9?I?EDI 7JJ7GKU;I R B7 :7J; :;I:?J;I :U9?I?EDI v3547. 

 
619. *’EJPANLNeP=PEKJ MQE =HH=EP gPNA B=EPA dA ?AO dEOLKOEPEKJO ?KJ?ANJ=JP à LNAIEfNA RQA H= 

OAQHA LNK?edQNA dA ?KJ?EHE=PEKJ dAR=EP AJ ABBAP ?KJdQENA à ?KJBEAN =QT PNEbQJ=QT =dIEJEOPN=PEBO 

BN=Jd=EO H’AJOAIbHA dQ ?KJPAJPEAQT dAO de?EOEKJO dA ?A PULA3548, AP L=N Hà IgIA NAPENAN =Q 

!KJOAEH d’ÉP=P H= ?KILePAJ?A MQ’EH dePAJ=EP à H’eC=Nd dAO O=J?PEKJO dEO?ELHEJ=ENAO BedeN=HAO  

 
1AQHAIAJP, HAO dEOLKOEPEKJO NeCEOO=JP EH U LAQ dA PAILO AJ?KNA ?AO DULKPDfOAO REAJJAJP 

d’gPNA LQNAIAJP AP OEILHAIAJP =bNKCeAO L=N H= RKEA de?NeP=HA3549, HAQN OQLLNAOOEKJ dAR=JP =RKEN 

LKQN ABBAP dA ?AJPN=HEOAN AJ CN=JdA L=NPEA ?A ?KJPAJPEAQT =Q JERA=Q dQ 2NEbQJ=H =dIEJEOPN=PEB 

L=NEOEAJ3550. 

 
620. .=N =EHHAQNO, H’=QPNA ?KJOeMQAJ?A dENA?PA dA H’=bOAJ?A dA ?=N=?PfNA FQNEdE?PEKJJAH, 

PKQFKQNO =?PQAHHA, dAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT, JKP=IIAJP =JPEdKL=CA, = ?KJOEOPe d=JO 

                                                
3546 *KE Jq 92-652 dQ 13 FQEHHAP 1992 IKdEBE=JP H= HKE Jq 84-610 dQ 16 FQEHHAP 1984 NAH=PERA à H'KNC=JEO=PEKJ AP à H= 
LNKIKPEKJ dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO AP LKNP=JP dERANOAO dEOLKOEPEKJO NAH=PERAO à ?AO =?PEREPeO, J(, 16 FQEHHAP 
1992, L. 9515. - Cf. .. !-**-+ , (.-+. 0A',A3", u !KIIAJP=ENA dA H= HKE Jq 92-652 dQ 13 FQEHHAP 1992 
IKdEBE=JP H= HKE Jq 84-610 dQ 16 FQEHHAP 1984 v, EF.9?J. L. 799 ; KQ #.  -30,A8#* (OKQO H= dEN.), $. A*A.&'*'..# 
AP =H., DHE?J :K IFEHJ. %7 BE? D° 92-652 :K 13 jK?BB;J 1992 CE:?f?7DJ B7 BE? D° 84-610 :K 16 jK?BB;J 1984 H;B7J?L; R 
BkEHg7D?I7J?ED ;J R B7 FHECEJ?ED :;I 79J?L?JUI FhOI?GK;I ;J IFEHJ?L;I ;J I;I :U9H;JI :k7FFB?97J?ED, ed. "=HHKV, ?KHH. 
2DfIAO AP ?KIIAJP=ENAO, 1994. 
3547 +KdEBE=JP H= *KE Jq 84-610 dQ 16 FQEHHAP 1984 NAH=PERA à H'KNC=JEO=PEKJ AP à H= LNKIKPEKJ dAO =?PEREPeO LDUOEMQAO 
AP OLKNPERAO (*KE A4'!#), (-, 17 FQEHHAP 1984, L. 2288, =NP. 19. - Cf. FQOMQ’à Ne?AIIAJP ("EOLKOEPEKJO eC=HAIAJP 
=bNKCeAO dALQEO LAQ) : !(A, =NP. 0. 312-17 (+Kd. L=N "e?NAP Jq 2010-164 dQ 22 BeRNEAN 2010 NAH=PEB =QT 
?KILePAJ?AO AP =Q BKJ?PEKJJAIAJP dAO FQNEdE?PEKJO =dIEJEOPN=PERAO, J(, 23 BeRNEAN 2010, L. 3325, =NP. 1) AP !. OLKNP, 
=NP. 0. 131-2. 
3548 Cf. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 208. z 
2KQPABKEO, ?APPA =J=HUOA JA R=H=EP (JA R=QP ?) MQA LKQN HAO de?EOEKJO dA O=J?PEKJ LNEOAO L=N HAO KNC=JAO dEO?ELHEJ=ENAO 
EJPANJAO =QT OAQHAO BedeN=PEKJO OLKNPERAO deHeC=P=ENAO. ,A OKJP =EJOE L=O ?KJ?ANJeAO HAO O=J?PEKJO =dKLPeAO L=N HAQNO 
KNC=JAO u :U9;DJH7B?IU9O: v MQA OKJP u B;I B?gK;I EK 9EC?JUI HUg?ED7KN ;J/EK :UF7HJ;C;DJ7KN v (%. 1'+-, (OKQO 
H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., 
L. 16). #HHAO NAHfRAJP AJ ABBAP dA H= ?KILePAJ?A dAO PNEbQJ=QT =dIEJEOPN=PEBO AJ O= MQ=HEPe dA u jKg; :; :HE?J 9ECCKD 
:K 9EDJ;DJ?;KN 7:C?D?IJH7J?f v (!(A, =NP. *. 311-1).  
3549 "e?NAP Jq 2015-651 dQ 10 FQEJ 2015 NAH=PEB =Q PN=EPAIAJP dAO HEPECAO AJ I=PEfNA OLKNPERA, J(,12 FQEJ 2015, L. 
9715, =NP. 2.  
3550 *AO N=NAO ?KIIAJP=ENAO LKNP=JP OQN HAdEP de?NAP OKJP IQAPO OQN H= MQAOPEKJ (Cf. JKP=IIAJP : 4AEHHA 
LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *EPECAO OLKNPEBO : MQ'AJ OAN=-P-EH AJ LN=PEMQA ? v, 2 FQEHHAP 2015 ($. *A(A2)). 
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HA NABQO d’=LLHE?=PEKJ dAO dEOLKOEPEKJO dA H= !#1"& dAR=JP ?AQT-?E. 

F 2 - L’04(6620c(:054 d,9 d096590:0549 d, 2( C54v,4:054 ,u856B,44, d,9 d850:9 
d, 2’/533, 
 
621. *= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA (!#"&)3551 LNKIAQP QJA ?KJ?ALPEKJ 

u =QPKJKIA v3552 dA H= JKPEKJ dA u PNEbQJ=H eP=bHE L=N H= HKE v =Q OAJO dA H’=NPE?HA 6 .=N. 1 dA H= 

!#1"&3553.  

 
3JA PAHHA LKHEPEMQA FQNEOLNQdAJPEAHHA = LQ AJCAJdNAN H’=LLHE?=PEKJ dA ?APPA dEOLKOEPEKJ à 

dAO KNC=JAO J=PEKJ=QT MQE JA LNeOAJP=EAJP L=O HA OP=PQP dA u FQNEdE?PEKJ v =Q RQ dAO PATPAO EJPANJAO 

NeCEOO=JP HAQN KNC=JEO=PEKJ AP BKJ?PEKJJAIAJP, PAHO MQ’EJPANLNePeO L=N HAO FQCAO ?KILePAJPO.  

 
622. !’AOP LKQNMQKE, OE HA NABQO dA NA?KJJ=EOO=J?A dQ ?=N=?PfNA FQNEdE?PEKJJAH =QT KNC=JAO 

dEO?ELHEJ=ENAO EJPANJAO dAO BedeN=PEKJO OLKNPERAO = LQ =RKEN LKQN ?KJOeMQAJ?A dENA?PA dA NAJdNA 

EJ=LLHE?=bHAO HAO dEOLKOEPEKJO EOOQAO dA H= !#1"& B=?A à ?AO dANJEfNAO, H’eRKHQPEKJ dA H= I=PEfNA 

=Q JERA=Q P=JP AQNKLeAJ MQ’EJPANJA (A) OAIbHAN=EP LH=EdAN AJ B=RAQN d’QJ LKOOEbHA NARENAIAJP 

dA FQNEOLNQdAJ?A (B). 

A - U4, 1u80968ud,4c, ,u856B,44, ,: 04:,84, d, 4(:u8, Bv52u:0v, 
 

623. *= de?EOEKJ dA LNEJ?ELA u &A?DPAN v BQP OQEREA AJ 1995 L=N QJ JKQRAH =NNgP dQ !KJOAEH 

d’ÉP=P EJPANRAJQ d=JO HA ?=dNA d’QJA =BB=ENA =U=JP KLLKOe QJ =PDHfPA à O= BedeN=PEKJ à H’K??=OEKJ 

dQMQAH H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA = PENe HAO ?KJOeMQAJ?AO dA H’=bOAJ?A dA ?=N=?PfNA 

FQNEdE?PEKJJAH dAO KNC=JAO dEO?ELHEJ=ENAO EJPANJAO =QT BedeN=PEKJO OLKNPERAO3554. 

  
#J H’AOLf?A, EH O’=CEOO=EP JKP=IIAJP LKQN HA !KJOAEH d’ÉP=P dA OA LNKJKJ?AN OQN 

                                                
3551 Cf. LKQN QJA =QPNA =LLNK?DA dAO MQAOPEKJO MQE RKJP OQERNA AJ I=PEfNA OLKNPERA : %. +-**'-,, %;I fU:UH7J?EDI 
IFEHJ?L;I. %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 301 O. 
3552 Cf. #. )A12A,A1, .D?JU ;J :?L;HI?JU : 'EJ?EDI 7KJEDEC;I ;J C7Hg; :'7FFHU9?7J?ED :;I QJ7JI :7DI B7 
jKH?IFHK:;D9; :; B7 CEKH ;KHEFU;DD; :;I :HE?JI :; B'hECC;, ed.  NQUH=JP, ?KHH. -NC=JEO=PEKJ EJPANJ=PEKJ=HA AP 
NAH=PEKJO EJPANJ=PEKJ=HAO, 1996, L. 334 ; $. 13"0#, u *A NA?KQNO =QT {JKPEKJO =QPKJKIAO| v, ?D $. 13"0# (dEN.), 
%'?DJ;HFHUJ7J?ED :; B7 CEDL;DJ?ED ;KHEFU;DD; :;I :HE?JI :; B'hECC;, 1998, ed.  NQUH=JP, ?KHH. "NKEP AP FQOPE?A, 
L. 93 ; KQ $. -12, u -NECEJ=HEPe dAO IePDKdAO d’EJPANLNeP=PEKJ dA H= !KQN AQNKLeAJJA dAO dNKEPO dA H'DKIIA v, ?D 
+. "#*+A1-+A027 (dEN.), R7?IEDD;H B7 H7?IED :kQJ7J, ed. .3$, ?KHH. *AO RKEAO dQ dNKEP, 1989, L. 401. 
3553 !B. *.-A. 1'!'*'A,-1, u !KJR. #"&, =NP. 6 : *= LNKPA?PEKJ dQ dNKEP à QJ LNK?fO eMQEP=bHA d=JO H= 
FQNEOLNQdAJ?A dA H= !KQN AQNKLeAJJA dAO dNKEPO dA H'DKIIA v, EF.9?J., Jq 1. 
3554 !# 1A?P., 5 I=E 1995, Jq 155820, BKHHK9h7g7, %;8., L. 197 ; RFDA, 1995, L. 728 ; AJDA, 1995, L. 753, JKPA 
(.-.. 2&É0-, ; %)A, 25 F=JREAN 1996, KbO.  . +A*'%,#0. - 4. eC=HAIAJP : !#, 29 FQEHHAP 1994, /79hED, Jq 
116351,  7P. )7B., 1995, Jq 1, L. 140, JKPA .A0+#,2'#0. z 4. AJ?KNA : !#, 4 =RNEH 2008, ,J7:; H;DD7?I fEEJ87BB 
9BK8, JK 308561 ;  7P. )7B., 2 K?PKbNA 2008, Jq 276, L. 30. 
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H’eRAJPQAHHA =LLHE?=PEKJ dA H'=NPE?HA 6 dA H= !KJRAJPEKJ AQNKLeAJJA dA O=QRAC=NdA dAO dNKEPO dA 

H'DKIIA AP dAO HEbANPeO BKJd=IAJP=HAO EJOPEPQ=JP QJ u dNKEP à QJ LNK?fO eMQEP=bHA v =QT KNC=JAO 

dEO?ELHEJ=ENAO BedeN=QT. 

 
624. #P O= de?EOEKJ BQP HEILEdA. u 9*:; 9EDI;?B fU:UH7B D'UJ7DJ F7I KD; jKH?:?9J?ED v3556 AJ 

?KJOeMQAJ?A dA H= FQNEOLNQdAJ?A u &A?DPAN v, ?A dANJEAN AJ = ?KJ?HQ MQA HAO dEOLKOEPEKJO dA 

H’=NPE?HA 6-1 dA H= !KJRAJPEKJ LNe?EPeA eP=EAJP EJKLeN=JPAO, u B;I g7H7DJ?;I (w) 9MQ’EH REAJP 

KBBNEN: 7O7DJ LE97J?ED R I'7FFB?GK;H :;L7DJ KD iJH?8KD7Bj v3557. 

 
1AQHAIAJP, H’EJPANLNeP=PEKJ u H=NCA v LNKIQA L=N H= !KQN AQNKLeAJJA dAO dNKEPO dA 

H’DKIIA dAO PATPAO AQNKLeAJJAO AJ ?=QOA, AP JKP=IIAJP dA H= JKPEKJ dA u PNEbQJ=H v =Q OAJO dA 

H’=NPE?HA 6 .=N. 1 dA H= !#1"&, JA LKQR=EP MQ’=RKEN dAO NeLAN?QOOEKJO OQN HA PANNEPKENA 

BN=Jd=EO3558.  

 
625. #J LN=PEMQA, LHQO MQA dAO KNC=JEOIAO OLe?EBEMQAO, ?A OKJP AJ Ne=HEPe dAO L=JO AJPEANO KQ 

bHK?O dA ?KILePAJ?AO NAHAR=JP d’KNC=JAO dA dEBBeNAJPAO J=PQNAO EJOPEPQeO =Q OAEJ dAO eP=PO 

?KILKO=JP HA !KJOAEH dA H’#QNKLA MQE OA OKJP PNKQReO ?KJ?ANJeO. !’AOP =EJOE MQA H= !KQN 

AQNKLeAJJA dAO dNKEPO dA H’DKIIA = AQ H’K??=OEKJ dA LH=?AN OKQO OKJ AILNEOA H= MQ=OE PKP=HEPe 

dQ ?KJPAJPEAQT dEO?ELHEJ=ENA3559. 

 
!A B=EO=JP, HAO FQCAO AQNKLeAJO dAR=EAJP AJ?KNA OA LNKJKJ?AN OQN H= MQAOPEKJ dA H= J=PQNA 

LeJ=HA KQ ?EREHA dAO de?EOEKJO dA O=J?PEKJ LNEOAO L=N HAO KNC=JEOIAO dEO?ELHEJ=ENAO, =Q OAJO dA 

H’=NPE?HA 6-1 dA H= !#1"&. 

 
626. 3JA JKQRAHHA BKEO, H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA deRAHKLLA QJA ?KJ?ALPEKJ 

BKJ?PEKJJAHHA3560 dAO JKPEKJO LNe?EPeAO. 

                                                
3556(.-.. 2&É0-,, u !KJdEPEKJO dA HeC=HEPe dAO IAOQNAO LNEOAO à H'AJ?KJPNA dA LANOKJJAO dKJP H'=?PEREPe AOP NeCEA 
L=N QJA BedeN=PEKJ OLKNPERA v, EF.9?J., L. 753. 
3557 "8?:. - *= OKHQPEKJ NAOOKNP d’=EHHAQNO PNfO ?H=ENAIAJP dAO ?KJOEdeN=JPO dA H’=NNgP NAJdQ L=N H= D=QPA FQNEdE?PEKJ 
=dIEJEOPN=PERA, HA !KJOAEH d’ÉP=P AOPEI=JP AJ H’AOLf?A u GK; B; 9EDI;?B fU:UH7B :; B7 FU:UH7J?ED fH7DT7?I; :; fEEJ87BB 
D';IJ F7I KD; jKH?:?9J?ED ; GK; B;I IJ?FKB7J?EDI :K FH;C?;H 7B?DU7 :; B'7HJ?9B; 6 :; B7 CEDL;DJ?ED ;KHEFU;DD; :; 
I7KL;g7H:; :;I :HE?JI :; B'hECC; ;J :;I B?8;HJUI fED:7C;DJ7B;I, GK? D; IEDJ 7FFB?978B;I GK'7KN FHE9U:KH;I 
9EDJ;DJ?;KI;I IK?L?;I :;L7DJ B;I jKH?:?9J?EDI, D; F;KL;DJ :ED9 WJH; KJ?B;C;DJ ?DLEGKU;I F7H B; H;GKUH7DJ v (!# 
1A?P., 5 I=E 1995, BKHHK9h7g7, JK 155820, EF.9?J.). 
3558 Cf. (.-$.  0'11-,, u *AO LKQRKENO dA O=J?PEKJ dAO =QPKNEPeO dA NeCQH=PEKJ AP H’=NPE?HA 6 r 1 dA H= !KJRAJPEKJ 
AQNKLeAJJA dAO dNKEPO dA H’&KIIA v, AJDA, 1999, L. 847. 
3559 Cf. !#"&, =BB. Jq 58188/00, D?:?;H 9/ FH7D9;, 27 =KoP 2002, 0A?. 2002-4'' ; RD), 2003, L. 3, KbO. %. 
%-,8A*#8. 
3560 !#"&, =BB. Jq 28541/95, .AHHACNEJ ?/ $N=J?A, 8 de?AIbNA 1999, 0A?. 1999-4''' ; D., 2000, OKII., L. 181, 
KbO. 0#,3!!' ; R-D!, 2000, L. 819, JKPA .. 5A!&1+A,, ; JC)  , 2000, ', 203, KbO.  $. 13"0# ; JC)  , 
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*= JKPEKJ u :k799KI7J?ED ;D C7J?VH; FUD7B; v AOP =LLNe?EeA dA B=dKJ PNfO OKQLHA L=N HAO 

FQCAO AQNKLeAJO, ?A ?KJ?ALP NARgP=JP AJ ABBAP QJA LKNPeA u 7KJEDEC; v, EJdeLAJd=JPA dAO 

?=PeCKNEO=PEKJO QPEHEOeAO L=N HAO OUOPfIAO FQNEdEMQAO J=PEKJ=QT dAO ÉP=PO IAIbNAO3561.  

627. *= I=PEfNA LeJ=HA3562 REOA =EJOE HA u 9EDJ;DJ?;KN :;I FEKHIK?J;I :?I9?FB?D7?H;I v3563 dfO 

HKNO MQA OKJP LNKJKJ?eAO dAO O=J?PEKJO Le?QJE=ENAO KQ dAO O=J?PEKJO LNeOAJP=JP HA ?=N=?PfNA dA 

LQJEPEKJO3564. 

 
"A PAHO ?KJPAJPEAQT OKJP, AJ ABBAP, u jKgUI H;B;L;H :; B7 DEJ?ED :ki799KI7J?ED ;D C7J?VH; 

FUD7B;j v AJ N=EOKJ dA u B7 D7JKH; :; Bk?DfH79J?ED 9ECC?I; ;J :; B7 IULUH?JU :; B7 I7D9J?ED 

;D9EKHK; v3565.  

 
628. #J H’K??QNNAJ?A, LNeOAJPAJP QJA PAHHA J=PQNA JKJ LHQO HAO O=J?PEKJO dEPAO dEO?ELHEJ=ENAO =Q 

OAJO dQ dNKEP BN=Jd=EO, I=EO u 7:C?D?IJH7J?L;I v KQ AJ?KNA u f?D7D9?VH;I v LNEOAO u F7H B;I 

7KJEH?JUI 7:C?D?IJH7J?L;I v EJPANJAO u IEKI B; 9EDJH[B; :; B7 jKH?:?9J?ED 7:C?D?IJH7J?L; v3566. 

 
*A !KJOAEH d’ÉP=P = LKQNP=JP NABQOe LAJd=JP HKJCPAILO d’=LLHEMQAN HAO NfCHAO dQ LNK?fO 

eMQEP=bHA EOOQAO dA H’=NPE?HA 6-1 dA H= !#1"& dfO HKNO MQ’eP=EAJP AJ ?=QOA dAO O=J?PEKJO 

=dIEJEOPN=PERAO, HAO ?KJOEdeN=JP d=JO HAQN AJOAIbHA ?KIIA dAO ?KJPAOP=PEKJO NAH=PERAO à dAO 

de?EOEKJO dA H’=dIEJEOPN=PEKJ LQEOMQA J’eP=JP L=O NAH=PERAO à dAO LNK?fO dAR=JP QJ FQCA3567.  

                                                
2000, '', 10426, JKPA 2. %0A$$', ; JD", 2000, L. 139, KbO. 2A4#0,'#0 ; AJDA, 2000, L. 530, ?DNKJ. (.-$. 
$*A311 ; %)A, 17 I=E 2000, Jq 98, L. 10, JKPA $. +#**#0#7 ; RD), 2000, L. 617, ?DNKJ. .0É2-2 ; ?8?:., 
2000, L. 711, KbO. %-,8A*#8.  
3561 Cf. !#"&, =BB. Jq 269/78, AdKHB ?/ AQPNE?DA, 26 I=NO 1982. - !’AOP H= N=EOKJ LKQN H=MQAHHA HAO FQCAO AQNKLeAJO 
OA HERNAJP à QJ AT=IAJ =LLNKBKJdE dA H’=LLHE?=bEHEPe dQ RKHAP LeJ=H dA H’=NPE?HA 6 dA H= !#"&, AT=IAJ NALKO=JP OQN 
HAO PNKEO (3) ?NEPfNAO eJKJ?eO d=JO H’=NNgP EDg;B (Cf. !#"&, =BB. Jq 5100/71, #JCAH ?/ .=UO- =O, 8 FQEJ 1976, 0A?., 
1eNEA A Jq 22, ADDK7?H; fH. :H. ?DJ., L. 480, KbO. 0. .#**-36 ; C7h. :H. ;KH., 1978, L. 368, KbO. %. !-&#,-
(-,A2&A,). 
3562 'H AOP B=EP NeBeNAJ?A à H= I=PEfNA LeJ=HA d=JO H= IAOQNA Kn, AJ N=EOKJ dA H’=J=HKCEA NeCQHEfNAIAJP B=EPA AJPNA 
O=J?PEKJO dEO?ELHEJ=ENAO AP LeJ=HAO, AP JKP=IIAJP AJPNA O=J?PEKJO =JPEdKL=CA AP O=J?PEKJO LeJ=HAO, HAO O=J?PEKJO 
LNEOAO AJ =LLHE?=PEKJ dQ !+A LKQNN=EAJP PNfO bEAJ NAHARAN dA ?APPA I=PEfNA =Q OAJO dA H= !#1"& (Cf. .. +#'#0 AP 
!. A%3#2, u *’=NbEPN=bEHEPe dQ NA?KQNO ?KJPNA H= OQOLAJOEKJ LNKJKJ?eA L=N QJA BedeN=PEKJ OLKNPERA 
EJPANJ=PEKJ=HA v, EF.9?J. -  4. 9EDJH7. : (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA 
IKJdE=H =JPEdKL=CA, EF.9?J., LL. 4 O.). 
3563 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., L. 134. 
3564 Cf. !#"&, =BB. Jq 5100/71, #JCAH ?/ .=UO- =O, EF.9?J., =U=JP deBEJE HAO PNKEO (3) ?NEPfNAO LANIAPP=JP dA 
?KJOEdeNAN MQ’QJA I=PEfNA AOP dA J=PQNA LeJ=HA =Q OAJO dA H’=NPE?HA 6 dA H= !#1"&, à O=RKEN : H= ?H=OOEBE?=PEKJ 
EJPANJA, H= J=PQNA dA H’EJBN=?PEKJ, AP H= OeReNEPe dA H= LAEJA LKPAJPEAHHA MQA H= LANOKJJA ?KJ?ANJeA NEOMQA d’AJ?KQNEN. 
3565 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., L. 134. 
3566 "8?:., L. 135. 
3567 Cf. !#, AOO., 1AN I=NO 1991, %; CKD, %;8., L. 71 ; AJDA, 1991, L. 401 ; "8?:., L. 358, ?DNKJ. 0. 1!&5A028 AP 
!. +A3%3Ë ; RFDA, 1991, L. 613, ?KJ?H. +. dA 1A',2-.3*%#,2. - 4. =QOOE : !# 1A?P., AREO, 31 I=NO 1995, 
,AR% AKJE-?D:KIJH?; &UH?9, %;8., L. 154 ; (-, 2 I=E 1995, L. 6901 ; DA, 1995, Jq 640 ; AJDA, 1995, L. 480 ; "8?:., 
L. 739, JKPA +. "0#'$311 ; RFDA, 1995, L. 1172, JKPA &. *A A7*# AP $. 13"0# ; "8?:., L. 1185, JKPA *. 
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629. ,e=JIKEJO, H= LNAOOEKJ ATAN?eA L=N HAO FQCAO AQNKLeAJO, =HKNO LKQNP=JP MQA HAO C=N=JPEAO 

Je?AOOEPeAO L=N HA FQCA ?KJOPEPQPEKJJAH BN=Jd=EO =QN=EAJP LQ OQBBENA, JA LKQR=EP MQ’=bKQPEN à 

H’KbHEC=PEKJ LKQN H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA dA IAPPNA QJ PANIA à O= FQNEOLNQdAJ?A3568. 

  
!’AOP =EJOE MQA HA !KJOAEH d’ÉP=P AOP RAJQ =dIAPPNA, L=N QJA de?EOEKJ d'AOOAIbHeA dQ 3 

de?AIbNA 19993569, H'=LLHE?=bEHEPe dA ?AO dEOLKOEPEKJO ?KJRAJPEKJJAHHAO à dAO KNC=JAO JKJ 

FQNEdE?PEKJJAHO PAHO MQA HA !KJOAEH dAO I=N?DeO BEJ=J?EANO OP=PQ=JP AJ I=PEfNA dEO?ELHEJ=ENA. 

 
630. 'H = AJ H’K??QNNAJ?A ?KJOEdeNe MQA dfO HKNO MQ’EH OA PNKQRA u I7?I? :'7g?II;C;DJI FEKL7DJ 

:EDD;H B?;K 7KN I7D9J?EDI FHULK;I F7H B'7HJ?9B; 69 :; B7 BE? IKIL?IU; :K 2 jK?BB;J 1996, B; CEDI;?B 

:;I C7H9hUI f?D7D9?;HI :E?J WJH; H;g7H:U 9ECC; :U9?:7DJ :K 8?;D-fED:U :'799KI7J?EDI ;D 

C7J?VH; FUD7B; 7K I;DI (w) 9dA H’=NP. 6 .=N. 1 dA H=: 9EDL;DJ?ED ;KHEFU;DD; :; I7KL;g7H:; :;I 

:HE?JI :; B'hECC; ;J :;I B?8;HJUI fED:7C;DJ7B;I ; GK;, 9ECFJ; J;DK :K f7?J GK; I7 :U9?I?ED F;KJ 

f7?H; B'E8j;J :'KD H;9EKHI :; FB;?D 9EDJ;DJ?;KN :;L7DJ B; CEDI;?B :'EJ7J, B7 9?H9EDIJ7D9; GK; B7 

FHE9U:KH; IK?L?; :;L7DJ B; CEDI;?B :;I C7H9hUI f?D7D9?;HI D; I;H7?J F7I ;D JEKI FE?DJI 9EDfEHC; 

7KN FH;I9H?FJ?EDI :; B'7HJ?9B; 6-1 FHU9?JU D';IJ F7I :; D7JKH; R ;DJH7YD;H :7DI JEKI B;I 97I KD; 

CU9EDD7?II7D9; :K :HE?J R KD FHE9VI UGK?J78B; ; GK;, 9;F;D:7DJ - ;J 7BEHI CWC; GK; B; CEDI;?B 

:;I C7H9hUI f?D7D9?;HI I?Ug;7DJ ;D fEHC7J?ED :?I9?FB?D7?H; D';IJ F7I KD; jKH?:?9J?ED 7K H;g7H: 

:K :HE?J ?DJ;HD; B; CEO;D J?HU :; 9; GK'?B 7KH7?J IJ7JKU :7DI :;I 9ED:?J?EDI GK? D; H;IF;9J;H7?;DJ 

F7I B; FH?D9?F; :'?CF7HJ?7B?JU H7FF;BU R B'7HJ?9B; 6-1 FHU9?JU F;KJ, ;K Ug7H: R B7 D7JKH;, R B7 

                                                
+A3 *A,!-$#0,A,"#8 AP (.-.. +A3 *A,! ; RJF, 1995, L. 326, ?KJ?H. (. A00'%&' dA !A1A,-4A, 
EDCE, 1996, Jq 47, L. 342. - 4. AJ?KNA : !#, 4 I=E 1998, ,E9. :; 8EKHI; )7JH?9; 07HgDO, %;8., L. 192 ; DA, 1998, 
Jq 380 ; RFDA, 1998, L. 888 (*’=NPE?HA 6 .=N. 1 dA H= !#1"& JA O’=LLHEMQ=JP L=O à H’eH=bKN=PEKJ dA O=J?PEKJO, 
MQAHHA MQA OKEP H= J=PQNA dA ?AHHAO-?E, LNEOAO L=N HAO =QPKNEPeO =dIEJEOPN=PERAO MQE dePEAJJAJP QJ PAH LKQRKEN HeC=H). 
3568 Cf. JKP=IIAJP OQN H= ?KJRANCAJ?A AJPNA HAO FQNEOLNQdAJ?AO =dIEJEOPN=PERAO AP AQNKLeAJJAO : (.-$. 0#,3!!', 
-H7?JU :; :HE?J ;KHEFU;D :;I :HE?JI :; B'hECC;, 1fNA ed., *%"(, ?KHH. 2N=EPeO, 2007, L. 378. 
3569 !#, AOO. 3 de?AIbNA 1999, D?:?;H, Jq 207434, %;8., L. 399 ; AJDA, 2000, L. 126, ?DNKJ. +. %37-+A0 AP 
.. !-**', ; RFDA, 2000, L. 584, ?KJ?H. A. 1# A, ; "8?:., L. 1061, JKPA *. 1#0+#2 ; D., 2000, L. 62, KbO. +. 
 -'8A0" ; R-D 9EC., 2000, L. 405, KbO. ,. 0-,2!&#41)7 ; JC)  , 2000, ', 251, ?DNKJ. !.  -'2#A3 ; 
"8?:., 2000, '', 10267, JKPA $. 13"0# ; RA, 2000, L. 42, JKPA (.-+.  0'Ç0# (Cf. eC=HAIAJP : !#"&, =BB. Jq 
58188/00, D?:?;H 9/ FH7D9;, EF.9?J., de?EOEKJ NAJdQA d=JO H= IgIA =BB=ENA AP NA?AR=JP dA B=dKJ ATLHE?EPA H= de?EOEKJ 
dQ !KJOAEH d’ ÉP=P). - 4. AJ?KNA O’=CEOO=JP dA H= !KIIEOOEKJ b=J?=ENA AP dAO O=J?PEKJO Le?QJE=ENAO LNKJKJ?eAO L=N 
?APPA dANJEfNA : !#, 29 JKRAIbNA 1999, ,E9. R?LEB? EN9h7Dg;, Jq 194721, %;8., L. 366 ; D., 2000, L. 52 ; R-D 
9EC., 2000, L. 155, KbO. +. !A 0'**A! (u %7 CECC?II?ED 87D97?H;, BEHIGK';BB; FHEDED9; R 9; J?JH; :;I 
I7D9J?EDI, :E?J WJH; H;g7H:U; 9ECC; :U9?:7DJ :K 8?;D-fED:U i:'799KI7J?EDI ;D C7J?VH; FUD7B;j 7K I;DI :;I 
IJ?FKB7J?EDI :K 1 :; B'7HJ?9B; 6 :; B7 9EDL;DJ?ED ;KHEFU;DD; :; I7KL;g7H:; :;I :HE?JI :; B'hECC; ;J :;I B?8;HJUI 
fED:7C;DJ7B;I v). - 4. eC=HAIAJP O’=CEOO=JP dA H’=LLHE?=PEKJ dAO NfCHAO dQ LNK?fO eMQEP=bHA =Q OAJO dA H’=NP. 6 .=N. 
1 dA H= !#"& d=JO H’KNdNA FQdE?E=ENA (!KIIEOOEKJ dAO KLeN=PEKJO dA bKQNOA) : !=OO., AOO. LHeJ., 5 BeRNEAN 1999, 
(KHO ;J 7., Jq 97-16.440,  QHH. ?ER., Jq 1, L. 1 ; R;L. IE9., 1999, L. 620, JKPA &. *A ,A A1/3# ; R,C, 1999, L. 
599, KbO. (. 0'$$A3*2 ; R-D 9EC., 1999, L. 467, KbO. ,. 0-,2!&#41)7 ; JC)  , 1999, '', 10060, JKPA &. 
+A21-.-3*-3 ; JC) E, 1999, L. 957, JKPA #. %A0A3". 
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9ECFEI?J?ED ;J 7KN 7JJH?8KJ?EDI :; 9;J EHg7D?IC;, WJH; KJ?B;C;DJ ?DLEGKU R B'7FFK? :'KD H;9EKHI 

fEHCU :;L7DJ B; CEDI;?B :'EJ7J R B';D9EDJH; :; I7 :U9?I?ED v. 

 
 #J ?KJOeMQAJ?A dA ?APPA de?EOEKJ, ?ANP=EJO KNC=JAO =dIEJEOPN=PEBO, PKQP AJ LNAJ=JP dAO 

=?PAO =dIEJEOPN=PEBO dKJP H’edE?PEKJ AOP AJ LNEJ?ELA OKQOPN=EPA =QT NfCHAO EOOQAO dA H’=NPE?HA 6 .=N. 

1 dA H= !#1"& RKJP LKQRKEN, u ;K Ug7H: ;K Ug7H: R B;KH D7JKH;, B;KH 9ECFEI?J?ED ;J B;KHI 

7JJH?8KJ?EDI v NAHARAN dA H’=NPE?HA 6-1 ?=N OKJP AJ ?=QOA dAO u 799KI7J?ED ;D C7J?VH; FUD7B; v3570. 

  
631. *= !#"& ?KJOEdfNA =QOOE MQA NAHfRA dAO ?KJPAOP=PEKJO AJ I=PEfNA ?EREHA u JEKJ; FHE9U:KH; 

:EDJ Bk?IIK; ;IJ :UJ;HC?D7DJ; FEKH :;I :HE?JI ;J E8B?g7J?EDI :; 97H79JVH; FH?LU v3571.  

 
!APPA JKPEKJ eP=JP eC=HAIAJP =LLNe?EeA dA B=dKJ PNfO H=NCA, H= !KQN = LQ de?EdAN MQA HAO 

LKQNOQEPAO dEO?ELHEJ=ENAO OA deNKQH=JP dAR=JP dAO FQNEdE?PEKJO KNdEJ=HAO BN=Jd=EOAO LNeOAJP=EAJP 

QJA J=PQNA u ?EREHA v, ?AO dANJEfNAO =U=JP dAO EJ?EdAJ?AO OQN HA dNKEP LKQN HAO LANOKJJAO 

?KJ?ANJeAO d’ATAN?AN HAQN LNKBAOOEKJ3572.  

 
632. #HHAO OKJP LHQO LNe?EOeIAJP ?KJOEdeNeAO ?KIIA u :UJ;HC?D7DJ;9O: FEKH B;I i:HE?JI ;J 

E8B?g7J?EDI :; 97H79JVH; 9?L?Bj (w) 9?=N: B7 F;?D; ;D9EKHK; (w) 9?KJOPEPQA: KD E8IJ79B; 

(IKIF;DI?ED, ?DJ;H:?9J?ED) R Bk;N;H9?9; :kKD; FHEf;II?ED FH?LU; v3573.  

 
 !’AOP =EJOE3574 MQ’=LNfO =RKEN BKNPAIAJP NeOEOPe, HA !KJOAEH d’ÉP=P KLeN=EP, L=N O= 

FQNEOLNQdAJ?A u +=QbHAQ v dQ 14 BeRNEAN 19963575 QJ EILKNP=JP NARENAIAJP, RAJ=JP O’EJ?HEJAN AJ 

I=PEfNA d’=LLHE?=bEHEPe dA H’=NPE?HA 6 dA H= !#1"& =Q ?KJPAJPEAQT dEO?ELHEJ=ENA NAHAR=JP dA ?AO 

IgIAO FQNEdE?PEKJO KNdEJ=HAO3576. 'H HAQN = L=N =EHHAQNO NA?KJJQ H= IgIA J=PQNA MQA ?AHHA 

EdAJPEBEeA L=N H= !#"&. 

                                                
3570 .KQN QJA ?KJBENI=PEKJ, 9f. : !#, 20 K?PKbNA 2002, ,E9. !78?8 B7DA, Jq 180122, %;8., L. 434, ?KJ?H. $. *A+7 ; 
AJDA, 2000, L. 1071, JKPA .. 13 0A dA  '#311# ; "8?:., AP L. 1001, ?DNKJ. +. %37-+A0 AP .. !-**', ; 
%)A, 23 K?PKbNA 2000, L. 3 (.KQN H’AJOAIbHA dAO O=J?PEKJO MQ’AHHAO OKEAJP LNKJKJ?eAO L=N QJ KNC=JEOIA 
=dIEJEOPN=PEB KQ FQNEdE?PEKJJAH). 
3571 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., L. 135. 
3572 !#"&, =BB. JJK 6878/75 AP 7238/75, *A !KILPA, 4=J *AQRAJ AP dA +AUANA ?/  AHCEMQA, 23 FQEJ 1981, 0A?., 
1eNEA A, JK 43 ; C7h. :H. ;KH., 1982, L. 201, KbO. %. !-&#,-(-,A2&A,. 
3573 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 143, L. 135. 
3574 *AO de?EOEKJO =dKLPeAO AJ =LLHE?=PEKJ dQ !+A L=N=EOO=JP OAIbHA-P-EH LNeOAJPAN QJ ?=N=?PfNA ?EREH =Q OAJO dA 
H’=NP. 6 .=N. 1 dA H= !#"& (Cf. (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA 
IKJdE=H =JPEdKL=CA, EF.9?J., LL. 2 O. - 4. AJ?KNA +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., 
L. 7). 
3575 !#, AOO., 14 BeRNEAN 1996, +=QbHAQ, %;8., L. 34, ?KJ?H. +. 1A,1-, ; AJDA, 1996, L. 403, AP L. 358, ?DNKJ. 
(.-&. 12A&* AP ". !&A34A36 ; JC)  , 1996, '', 22669, JKPA +. *A1!-+ # AP ". 4'-,. 
3576 Cf =QL=N=R=JP : !#, AOO., 11 FQEHHAP 1984, ,K8H?D?, %;8., L. 259 ; D., 1985, ?KJ?H.  . %#,#4-'1 ; KQ !#, 29 
K?PKbNA 1990, D?;DD;J, %;8., L. 259 ; D., 1991, '0, L. 4 ; RD), 1991, L. 865. 
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633. !ALAJd=JP, =Q RQ dA ?AP =NNgP ?KIIA dAO de?EOEKJO MQE OQERENAJP, u B7 DEJ?ED :; 

9EDJ;IJ7J?ED IKH B;I i:HE?JI ;J E8B?g7J?EDI :; 97H79JVH; 9?L?Bj, 7K I;DI :; Bk7HJ?9B; 6-1 9PAH 

MQ’EJPANLNePe L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA: 9L=N=EOO=EP: (...) ?BBKIJHU; F7H :;I IEBKJ?EDI 

FED9JK;BB;I (:; FBKI EK CE?DI gH7D:; FEHJU; FH7J?GK;), :EDJ ED D; (w) 9LKQR=EP: J?H;H KD; 

:Uf?D?J?ED v3577. *’AILNEOA dA ?APPA JKPEKJ ?KIIA dA H= FQNEOLNQdAJ?A dA H= !#"& U =U=JP PN=EP 

eP=EP dEBBE?EHAIAJP IAOQN=bHA. 

 
2KQPABKEO, H= OEPQ=PEKJ OAIbHA deOKNI=EO =RKEN eRKHQe, ?ANP=EJO =QPAQNO J’DeOEP=JP L=O à 

=BBENIAN MQA u 9H:7 jKH?IFHK:;D9; 9AQNKLeAJJA: (w) 9RAJ=EP dA: (w) 9EDD9=iPNA: KD; DEKL;BB; 

;NJ;DI?ED :; IED 9h7CF :'7FFB?97J?ED FK?IGK; :7DI KD 7HHWJ :'7II;C8BU; :K 21 :U9;C8H; 2012, 

9ECC; B'O ?D9?J7?J B; H7FFEHJ;KH FK8B?9, B; CEDI;?B :'QJ7J 79R=EP: UJ;D:K B7 jKH?IFHK:;D9; D?:?;H 

R B7 C7J?VH; 9?L?B; v3578. 

 
634. #J deBEJEPERA3579, =Q RQ JKP=IIAJP dA H’EJPANLNeP=PEKJ H=NCA KBBANPA L=N H= !#"& dAO 

JKPEKJO dA HEPECAO LNeOAJP=JP QJ ?=N=?PfNA LeJ=H3580 KQ ?EREH3581 =Q OAJO dA H’=NPE?HA 6 .=N. 1 dA H= 

!#1"&, ?KIIA dA H’eRKHQPEKJ dA H= FQNEOLNQdAJ?A =dIEJEOPN=PERA OQN H= IEOA AJ KAQRNA dA ?A 

PATPA, EH OAIbHAN=EP MQA HAO LNEJ?ELAO MQE AJ OKJP EOOQO LQEOOAJP gPNA =LLHEMQeO d=JO QJ =RAJEN 

LNK?DA =QT KNC=JAO dEO?ELHEJ=ENAO EJPANJAO =QT BedeN=PEKJO OLKNPERAO. 

B - U4 8,v08,3,4: d, 1u80968ud,4c, ,4v09(.,()2, 
  

635. AQ RQ dAO eRKHQPEKJO dA H= I=PEfNA, P=JP OQN HA LH=J AQNKLeAJ MQ’EJPANJA, dEBBeNAJPO 

=NCQIAJPO dKJP H= CN=JdA I=FKNEPe = PN=EP =Q dKI=EJA =JPEdKL=CA KQ ?KJ?ANJA dAO de?EOEKJO 

dEO?ELHEJ=ENAO =JPEdKL=CA, OAIbHAJP IEHEPAN AJ B=RAQN d’QJA =LLHE?=PEKJ à H= FQOPE?A OLKNPERA dAO 

dEOLKOEPEKJO ?KJRAJPEKJJAHHAO EOOQAO dA H= !#1"&. 

                                                
3577 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 143, L. 143. 
3578 *. +'*A,-, u /Q'AOP-?A MQ'QJA FQNEdE?PEKJ ? *= MQAOPEKJ =-P-AHHA AJ?KNA QJA QPEHEPe ? v, EF.9?J., L. 1119. - Cf. 
(LKQN H= de?EOEKJ ?EPeA) : !# AOO., 21 de?AIbNA 2012, ,E9?UJU  HEKF; C7D7B )BKI, JJq 362347, 363542 AP 363703, 
%;8., L. 446 ; AJDA, 2013, L. 215, ?DNKJ. 6. "-+',- AP A.  0#2-,,#A3 ; RFDA, 2013, L. 70, ?KJ?H. 4. 
"A3+A1 ; RJE), 2013, JK 707, L. 3, JKPA .. '"-36.  
3579 (.-.. 2&É0-,, JKPA OKQO !#, 1A?P., 5 I=E 1995, BKHHK9h7g7, EF.9?J., AJDA, 1995, L. 753, ?AHQE-?E AOPEI=JP 
d’=EHHAQNO AJ H’AOLf?A MQA : u I? B; jKg; 7:C?D?IJH7J?f 7 FK ;IGK?L;H B; :U87J IKH B; FE?DJ :; I7LE?H I? B7 C;IKH; FH?I; 
9EDJH; KD jEK;KH FHEf;II?EDD;B H;B;L7?J :;I i9EDJ;IJ7J?EDI IKH B;I :HE?JI ;J E8B?g7J?EDI :; 97H79JVH; 9?L?Bj 9kUJ7?J 
:'UL?:;D9; 8?;D B; 97I ;D B';IFV9; v. 
3580 !#, AOO., 3 de?AIbNA 1999, D?:?;H, Jq 207434, EF.9?J. 
3581 !# AOO., 21 de?AIbNA 2012, ,E9?UJU  HEKF; C7D7B )BKI, JJq 362347, 363542 AP 363703, EF.9?J. - Cf. AJ 
I=PEfNA OLKNPERA H’KLEJEKJ dA (.-.. 2&É0-,, JKPA OKQO !# 1A?P., 5 I=E 1995, BKHHK9h7g7, JK 155820, EF.9?J., 
AJDA, 1995, L. 753, ?AHQE-?E  AOPEI=JP d’=EHHAQNO H’AOLf?A MQA : u I? B; jKg; 7:C?D?IJH7J?f 7 FK ;IGK?L;H B; :U87J IKH 
B; FE?DJ :; I7LE?H I? B7 C;IKH; FH?I; 9EDJH; KD jEK;KH FHEf;II?EDD;B H;B;L7?J :;I i9EDJ;IJ7J?EDI IKH B;I :HE?JI ;J 
E8B?g7J?EDI :; 97H79JVH; 9?L?Bj 9kUJ7?J :'UL?:;D9; 8?;D B; 97I ;D B';IFV9; v. 
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2KQP d’=bKNd, H= LNEOA AJ ?KILPA dA H’=NPE?HA 6 .=N. 1 dA ?A PATPA B=?A à H’=J?EAJ 

!.*"3582, ?KIIA H= IEOA AJ yQRNA dAO C=N=JPEAO MQ’EH KBBNA dQN=JP HAO EJOP=J?AO dEO?ELHEJ=ENAO 

OA deNKQH=JP dAR=JP H’A$*"3583 L=N=EOOAJP =R=HEOAN ?APPA PDfOA.  

 
636. 1E HA OP=PQP dAO BedeN=PEKJO OLKNPERAO AOP à LNAIEfNA RQA BKJ?EfNAIAJP dEBBeNAJP dA ?AHQE dA 

?APPA =QPKNEPe LQbHEMQA, BKNIA L=NPE?QHEfNA d’=QPKNEPe LQbHEMQA EJdeLAJd=JPA, MQ’AOP H’A$*", QJ 

N=LLNK?DAIAJP OP=PQP=ENA AOP Je=JIKEJO AJREO=CA=bHA AJPNA ?AHHA-?E AP HAO BedeN=PEKJO 

deHeC=P=ENAO MQE KJP LQ L=N HA L=OOe gPNA MQ=HEBEeAO d’u 7KJEH?JU9O: 7:C?D?IJH7J?L;9O: v3584. 

 
"=JO ?APPA KLPEMQA, H= ?KILePAJ?A dA LNEJ?ELA AJ I=PEfNA dEO?ELHEJ=ENA =JPEdKL=CA eP=JP 

?KJBEeA OQN HA LH=J J=PEKJ=H =QT BedeN=PEKJO OLKNPERAO, LKQNMQKE NeOANRAN QJ IAEHHAQN OKNP =QT 

=PDHfPAO LKQNOQEREO dAR=JP H’A$*" AJ RANPQ dA O= ?KILePAJ?A OQbOEdE=ENA ? AQ?QJ =NCQIAJP JA 

L=N=iP FQOPEBEAN QJA PAHHA LKOEPEKJ MQE NKILP H’eC=HEPe AJPNA ?AO OLKNPEBO. 

 
637. #J KQPNA, OE ?A deb=P dAIAQNA =?PQAH, ?’AOP MQA HA !KJOAEH d’ÉP=P = OAQHAIAJP LNEO =?PA AP 

?KJBENIe H’=bOAJ?A dA ?=N=?PfNA FQNEdE?PEKJJAH dAO KNC=JEOIAO dEO?ELHEJ=ENAO ?KJ?ANJeO =BEJ 

d’eHQdAN LQNAIAJP AP OEILHAIAJP H= MQAOPEKJ dA H’=LLHE?=PEKJ dA H= !#1"& =QT EJOP=J?AO OA 

deNKQH=JP dAR=JP HQE.  

 
!A BQP HA ?=O JKP=IIAJP d=JO QJA =BB=ENA dA 20033585, =HKNO IgIA MQA H= LKOEPEKJ dAO 

                                                
3582 Cf. !#, 4 BeRNEAN 2004, ,7?DP, Jq 228368, EF.9?J. z #J H’AOLf?A, HA !KJOAEH d'ÉP=P O=EOE dA NA?KQNO dENECeO 
?KJPNA dAO O=J?PEKJO dEO?ELHEJ=ENAO LNKJKJ?eAO L=N H’=J?EAJ !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA =R=EP 
=dIEO dA B=dKJ EILHE?EPA H’=LLHE?=bEHEPe dA H’=NPE?HA 6 .=N. 1 dAR=JP ?APPA EJOP=J?A AJ u 9?:EDI?:UH7DJ GK'?B HUIKBJ9=EP: 
:; B'?DIJHK9J?ED GK; &. B... 79R=EP: UJU C?I R CWC; :; FHUI;DJ;H I;I E8I;HL7J?EDI :;L7DJ B; CEDI;?B :; FHUL;DJ?ED 
;J :; BKJJ; 9EDJH; B; :EF7g; ; GK; B7 :EK8B; 9?H9EDIJ7D9; GK; B;:?J CEDI;?B I; IE?J I7?I? :; B'7ff7?H; 7BEHI GK; 
B'?DJUH;IIU 7L7?J f7?J B'E8j;J :'KD; :U9?I?ED :; H;B7N; :; B7 9ECC?II?ED D7J?ED7B; :; :?I9?FB?D; :; B7 fU:UH7J?ED 
fH7DT7?I; :; 9O9B?IC; ;J GK;, F7H KD; B;JJH; :K 20 jK?D 2000, B; FHUI?:;DJ :K:?J 9EDI;?B B'7?J ?DfEHCU :;I I7D9J?EDI 
IKI9;FJ?8B;I :'WJH; FH?I;I R IED ;D9EDJH; D';IJ F7I :; D7JKH; R UJ78B?H GK; B; CEDI;?B 7KH7?J C7DGKU, ;D JEKJ UJ7J 
:; 97KI;, R B'E8B?g7J?ED :'?CF7HJ?7B?JU H7FF;BU;, DEJ7CC;DJ, R B'7HJ?9B; 6-1 :; B7 9EDL;DJ?ED ;KHEFU;DD; :; 
I7KL;g7H:; :;I :HE?JI :; B'hECC; ;J :;I B?8;HJUI fED:7C;DJ7B;I v. 
3583 Cf., LKQN dAO =NNgPO =dIAPP=JP u ATLHE?EPAIAJP v H’=LLHE?=PEKJ dA H’=NPE?HA 6 .=N. 1 dA H= !#"& (I=EO AJ?KNA 
dA H’=NPE?HA 13 dA H= !#"& NAH=PEB =Q u dNKEP à QJ NA?KQNO ABBA?PEB v) d=JO HAO EJOP=J?AO OA deNKQH=JP B=?A à H’A$*" 
: !#, 23 K?PKbNA 2009, D7L?J?7B?, Jq 321554, EF.9?J. ; AP !#, 23 K?PKbNA 2009, &?9A7XB A, Jq 321553, D., 2010, L. 
400, ?DNKJ., KbO. (.-$. *A!&A3+#. 
3584 Cf. %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, 
EF.9?J., LL. 283 O. 
3585 !#, 29 OALPAIbNA 2003, ,E9?UJU .&, )EDJ7KBJ-CEC87KBJ !7D:87BB, Jq 248140, %;8., L. 951 ; R;L. jKH. U9E. 
,FEHJ, 2004, Jq 70, L. 56, KbO. $. *A%A0"#. - #J H’AOLf?A, HA ?HQb dA D=Jdb=HH dA .KJP=QHP-!KIb=QHP, O=J?PEKJJe 
L=N H= $edeN=PEKJ BN=Jd=EOA dA D=Jdb=HH ($$&), =R=EP JKP=IIAJP EJRKMQe HA B=EP MQA HAO deb=PO dAR=JP HA FQNU d’=LLAH 
dA ?APPA BedeN=PEKJ J’eP=EAJP L=O LQbHE?O, ?A MQE ?KJOPEPQ=EP LKQN O= L=NP QJA REKH=PEKJ dA H’=NPE?HA 6 dA H= !#1"&. 
!KJBKNP=JP HAQN LKOEPEKJ, HAO FQCAO KJP NAFAPe ?APPA =NCQIAJP=PEKJ AJ OA BKJd=JP OQN HAO IgIAO IKPEBO MQA ?AQT 
deRAHKLLeO =QL=N=R=JP à H’K??=OEKJ dA H’=BB=ENA u  QNNQ?D=C= v LNe?EPeA. 
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FQCAO =dIEJEOPN=PEBO =R=EP, ?KIIA ATLHE?EPe =Q LNe=H=bHA, CN=JdAIAJP eRKHQe OQN HA PDfIA dA 

H’=LLHE?=PEKJ dAO dEOLKOEPEKJO ?KJRAJPEKJJAHHAO à dAO KNC=JAO JKJ FQNEdE?PEKJJAHO =CEOO=JP AJ 

I=PEfNA dEO?ELHEJ=ENA.  

 
638. 2KQPABKEO, LAQ dA PAILO =QL=N=R=JP, AP =Q RQ IgIA dA ?AO eRKHQPEKJO, H= !KIIEOO=ENA dQ 

CKQRANJAIAJP 'O=bAHHA "A 1'*4A, d=JO OAO ?KJ?HQOEKJO OQN QJ =NNgP dQ !KJOAEH d’ÉP=P dQ 2 

FQEHHAP 2001 dEP u $edeN=PEKJ BN=Jd=EOA dA BKKPb=HH v, =R=EP AJ OAJO EJRANOA LNe?KJEOe u :; H;J;D?H 

;NFH;IIUC;DJ B; 97H79JVH; ?DEFUH7DJ :; B'?DLE97J?ED :; B'7HJ?9B; 6-1 R B';D9EDJH; :;I :U9?I?EDI 

FH?I;I F7H B7 {9ECC?II?ED :'7FF;B :EF7g;| :; 9;JJ; fU:UH7J?ED, ;K Ug7H: R B7 D7JKH;, R B7 

9ECFEI?J?ED ;J 7KN 7JJH?8KJ?EDI :; 9;J EHg7D; v3586.  

 
3JA PAHHA LKOEPEKJ, MQE =R=EP ?ALAJd=JP HA IeNEPA dA H= ?H=NPe, JA L=N=iP eC=HAIAJP LHQO 

=??ALP=bHA, AP ?A, LKQN =Q IKEJO dAQT (2) N=EOKJO PENeAO dA H’KbOANR=PEKJ dA H’eRKHQPEKJ dA H= 

FQNEOLNQdAJ?A BN=Jd=EOA ?KIIA dAO PATPAO PN=JOJ=PEKJ=QT =JPEdKL=CA. 

 
639. 2KQP d’=bKNd, HA ?KJPNmHA ATAN?e L=N HA FQCA =dIEJEOPN=PEB OQN HAO de?EOEKJO BedeN=HAO 

LNKJKJ?eAO AJ I=PEfNA dA dKL=CA PAJd, d=JO OKJ dANJEAN eP=P, à OA N=LLNK?DAN PNfO BKNPAIAJP 

d’QJ ?KJPNmHA dA LHAEJA FQNEdE?PEKJ3587.  

 
#P ?’AOP LNe?EOeIAJP EH OAIbHAN=EP3588, H’QJA dAO dANJEfNAO b=NNEfNAO à H= MQ=HEBE?=PEKJ dA 

                                                
3586 '. "A 1'*4A, u *= LNK?edQNA dAR=JP HA !KJOAEH dA LNeRAJPEKJ AP dA HQPPA ?KJPNA HA dKL=CA v, AJDA, 2004, L. 
924. 
3587 *A FQCA =dIEJEOPN=PEB ABBA?PQA deOKNI=EO QJ ?KJPNmHA JKNI=H, AJPEAN, KQ LHAEJ ?KJPNmHA dA LNKLKNPEKJJ=HEPe OQN 
HAO de?EOEKJO dA O=J?PEKJ =JPEdKL=CA LNKJKJ?eAO L=N HAO BedeN=PEKJO deHeC=P=ENAO BN=Jd=EOAO (Cf. !#, 2 I=NO 2010, 
FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, KL., ?EP.). 
3588 "AO =QPAQNO AJREO=CA=EAJP deFà QJA u 7FFB?97J?ED fKJKH; :; Bk7HJ?9B; 6 (w) 9.=N. 1: :; B7 CEDL;DJ?ED 
;KHEFU;DD; :;I :HE?JI :; BkhECC; 7KN I7D9J?EDI fU:UH7B;O v (%. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 
7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., L. 303) =Q RQ dA H’eRKHQPEKJ dA H= FQNEOLNQdAJ?A 
=dIEJEOPN=PERA OQN ?APPA MQAOPEKJ ("8?:., LL. 303-304), AJ ?KJOeMQAJ?A d’QJA de?EOEKJ ("8?:., LL. 305-306 ; de?EOEKJ 
NAJdQA AJ I=PEfNA dA dKL=CA) I=FAQNA dA H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA (Cf. !#, 2 FQEHHAP 2001, $edeN=PEKJ 
BN=Jd=EOA dA BKKPb=HH, Jq 221481, EF.9?J.). 2KQPABKEO, HAQN =J=HUOA OA BKJd=EP JKJ L=O OQN QJA LKPAJPEAHHA eRKHQPEKJ 
dQ ?KJPNmHA ATAN?e L=N HAO FQCAO =dIEJEOPN=PEBO OQN HAO O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA, I=EO OQN QJA 
EJPANLNeP=PEKJ d’QJ ?KJOEdeN=JP dA H= dANJEfNA de?EOEKJ ?EPeA (Cf. %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 
7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 305-306). .KQNP=JP, HA ?KJOEdeN=JP AJ MQAOPEKJ (*AO 
FQCAO O=EOEO =U=JP AOPEIe : u GK; B;I :U9?I?EDI :; B7 9ECC?II?ED :'7FF;B :; B7 FEDERA-"(' FRA'CA",E DE 
F((-BA%% IEDJ IEKC?I;I R KD ;DJ?;H 9EDJH[B; :; B7 F7HJ :K jKg; :; B';N9VI :; FEKLE?H :;L7DJ B;GK;B I'7FFB?GK; 
B; FH?D9?F; :; B7 FK8B?9?JU :;I :U87JI ; GK;, :VI BEHI, B; CEO;D J?HU :; B7 CU9EDD7?II7D9; :;I IJ?FKB7J?EDI :; B'7HJ?9B; 
6, F7H7gH7Fh; 1, :; B7 9EDL;DJ?ED ;KHEFU;DD; :; I7KL;g7H:; :;I :HE?JI :; B'hECC; ;J :;I B?8;HJUI fED:7C;DJ7B;I 
:E?J, ;D JEKJ UJ7J :; 97KI;, WJH; U97HJU v) B=EO=EP deF= NeBeNAJ?A à QJ u 9EDJH[B; ;DJ?;H v dQ FQCA =dIEJEOPN=PEB 
EJPANRAJ=JP OQN NA?KQNO LKQN AT?fO dA LKQRKEN. 1E QJ N=EOKJJAIAJP OEIEH=ENA =Q JmPNA =QN=EP dKJ? OAIbHA-P-EH LQ 
gPNA ABBA?PQe,  H= OAQHA NeBeNAJ?A à H= MQAOPEKJ dA H= u FK8B?9?JU :;I :U87JI v d=JO HA ?KJOEdeN=JP dKJP EH AOP MQAOPEKJ 
LKQNN=EP Je=JIKEJO RAJEN ?KJPN=NEAN ?AP =NCQIAJP=ENA. #J ABBAP, H= MQAOPEKJ dQ PULA dA ?KJPNmHA ABBA?PQe L=N HA FQCA 
=dIEJEOPN=PEB, MQ’EH OKEP EJATEOP=JP, NAOPNAEJP ('H O’=CEP =HKNO dA ?KJPNmHA dA H’u ANNAQN I=JEBAOPA d’=LLNe?E=PEKJ v), KQ 
I=TEI=H, ?KJ?ANJA PKQP d’=bKNd H= u 9M:K7B?f?97J?ED jKH?:?GK; :;I f7?JI v, =HKNO MQ’EH NARgP QJA EILKNP=J?A PKQPA 
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u PNEbQJ=QT v =Q OAJO dA H= !#1"&, L=N HAO FQNEdE?PEKJO =dIEJEOPN=PERAO, dAO KNC=JAO 

dEO?ELHEJ=ENAO OLKNPEBO. 

 
#J ABBAP, H= OAQHA ?KJdEPEKJ MQE L=N=iP B=ENA deB=QP à H= NA?KJJ=EOO=J?A dQ OP=PQP dA 

u PNEbQJ=H v =Q OAJO dA H= !#1"& dAO KNC=JAO BedeN=QT =JPEdKL=CA NeOEdA d=JO HA B=EP MQA HAQNO 

de?EOEKJO JA LAQRAJP à H’DAQNA =?PQAHHA B=ENA H’KbFAP d’QJ NA?KQNO dA LHAEJ ?KJPAJPEAQT3589. 

 
640. #JOQEPA, HAO dEOLKOEPEKJO dQ !+A d=JO HAQN dANJEfNA RANOEKJ =LLHE?=bHA NAH=PERA =QT 

=QdEAJ?AO dEO?ELHEJ=ENAO PAJdAJP à BKQNJEN =QT =PDHfPAO OKQLdKJJeO dA dKL=CA dAO C=N=JPEAO 

LNK?edQN=HAO MQE OA N=LLNK?DAJP dA LHQO AJ LHQO BKNPAIAJP dA ?AHHAO de?KQH=JP dA H’=NPE?HA 6 .=N. 

1 dA H= !#1"&3590. 

 
AQL=N=R=JP, EH eP=EP EJdeJE=bHA AJ LNAIEAN HEAQ MQA HAO NeBeNAJ?AO à H= !#1"& eP=EAJP 

OKQO-AJPAJdQAO KQ EILHE?EPAO =Q OAEJ dQ !+A. *A PEPNA dA OKJ =NPE?HA NAH=PEB =QT LNK?edQNAO 

                                                
L=NPE?QHEfNA dfO HKNO MQ’EH O’=CEP dA PN=EPAN dA H= MQAOPEKJ dA u 9H:k7:UGK7J?ED :K 9EDJ;DK v dA H= IAOQNA LNEOA u R B7 
9ED:?J?ED BUg7B; v (..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, 3fIA ed., EF.9?J., Jq 803), OKEP dA H= 
u FHEFEHJ?EDD7B?JU v ("8?:., Jq 806) dA H= de?EOEKJ dA O=J?PEKJ =dKLPeA. "=JO ?AO ?KJdEPEKJO, EH OAIbHAN=EP MQA HAdEP 
?KJOEdeN=JP B=OOA =Q IEAQT NeBeNAJ?A à H= MQ=HEBE?=PEKJ FQNEdEMQA dAO B=EPO dA H’AOLf?A. 'H JA O=QN=EP dKJ? gPNA 
LKOOEbHA dA PENAN dA O= HA?PQNA H’ATEOPAJ?A d’QJA MQAH?KJMQA ATPAJOEKJ dA H’KBBE?A dQ FQCA =dIEJEOPN=PEB. /QKE MQ’EH 
AJ OKEP L=N =EHHAQNO, QJA PAHHA ATPAJOEKJ AOP ABBA?PERA dALQEO 2010 AJ I=PEfNA OLKNPERA (Cf. (.-+. .A12-0, 
u !KJPNmHA OQN HAO O=J?PEKJO dAO BedeN=PEKJO OLKNPERAO NAJBKN?e v, D., =?P., 15 I=NO 2010, EJdEMQ=JP, OQEPA à H= 
de?EOEKJ dQ !KJOAEH d’ÉP=P AJ d=PA dQ 2 I=NO 2010 (!#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, 
EF.9?J.) MQA : u B; jKg; 7:C?D?IJH7J?f 9=R=EP: :U9?:9e: :';N;H9;H KD 9EDJH[B; DEHC7B IKH B;I I7D9J?EDI :?I9?FB?D7?H;I 
:;I fU:UH7J?EDI IFEHJ?L;I (w) 9?=N: 9F:KIGK'R FHUI;DJ, GK7D: ?B I'7g?II7?J :; LUH?f?;H B7 FHEFEHJ?EDD7B?JU :'KD; 
I7D9J?ED 7K H;g7H: :; B7 f7KJ; 9ECC?I;, B; jKg; 7:C?D?IJH7J?f D'7DDKB7?J B7 I7D9J?ED GK; I'?B ;IJ?C7?J GK; B'EHg7D; 
:?I9?FB?D7?H; 9ECC;JJ7?J KD; ;HH;KH C7D?f;IJ; :'7FFHU9?7J?ED (w) v).  
3589 Cf. 6. "-+',-, A.  0#2-,,#A3, u !KJ?AJPN=PEKJO : =BB=ENAO C7D7B FBKI, de?Kd=CA v, AJDA, 2013, L. 
215, EJdEMQ=JP MQA : u 9?:ECC; ED B; I7?J (w) 9';IJ 9QJEMQAIAJP: ;D GK7B?JU :; jKg; :; FB;?D 9EDJ;DJ?;KN GK; B; 
jKg; 7:C?D?IJH7J?f 9EDD7YJ :;I 9EDJ;IJ7J?EDI FEHJ7DJ IKH KD; I7D9J?ED, 9?A MQE: D; L7KJ GK; FEKH B;I I7D9J?EDI GK; 
B'7:C?D?IJH7J?ED ?DfB?g; R KD 7:C?D?IJHU (w) 9=HKNO MQA: 9EDJ?DK;DJ ;D H;L7D9h; :; H;B;L;H :K 9EDJ;DJ?;KN :; B';N9VI 
:; FEKLE?H (w) B;I I7D9J?EDI ?DfB?gU;I 9JKP=IIAJP: 7KN C;C8H;I (w) :'KD; fU:UH7J?ED IFEHJ?L; v. - 4. LKQN H= 
de?EOEKJ EJOPEPQ=JP ?APPA NfCHA : !#, AOO., 16 BeRNEAN 2009, ,E9?UJU AJEC, Jq 274000, %;8., L. 25, ?KJ?H. !. *#%0A1 
; AJDA, 2009, L. 343 ; "8?:., L. 583, ?DNKJ. 1.-(. *'É #0 AP ".  -22#%&' ; AJ FUD7B, 2009, L. 189, KbO. #. 
.É!&'**-, ; JKIJ. & 97II., 2010, L. 429, ?KJ?H. !. *#%0A1 ; RFDA, 2009, L. 259, ?KJ?H. !. *#%0A1 ; "8?:., 
2012, L. 257, ePQdA (. +A02',#8-+#&*',%#0 ; CEDIJ?JKJ?EDI, 2010, L. 115, KbO. -. *A  -2 ; JC) A., Jq 16, 
13 =RNEH 2010, L. 28, JKPA ".  A'**#3* ;  7P. )7B., 4-5 de?AIbNA 2009, L. 11, JKPA  . dQ +A0A'1 AP A. 1É# ; 
JC)  , Jq 20, 13 I=E 2009, L. 34, JKPA ). %0A A0!87) ; RJF, 5/09, Jq 470 ; BDCF, 5/09, Jq 59, L. 19, ?KJ?H. 
!. *#%0A1 ; RJE), 2009, Jq 665, L. 35, JKPA $. +#**#0A7. - #J ?KJOeMQAJ?A, OE HAO de?EOEKJO BedeN=HAO 
J’eP=EAJP LHQO dEOPEJCQeAO dAO de?EOEKJO LNEOAO L=N H’A$*", MQE AHHAO, NAHfRAJP dA H= LHAEJA FQNEdE?PEKJ, H’=NPE?HA 6 
.=N. 1 dA H= !#1"& HAQN OAN=EP =LLHE?=bHA. 0EAJ JA HAO dEBBeNAJ?EAJP, AP EH AOP dEBBE?EHAIAJP ?KILNeDAJOEbHA dA 
dePANIEJAN HAO N=EOKJO LKQN HAOMQAHHAO HAO LNAIEfNAO dARN=EAJP gPNA PN=EPeAO dEBBeNAIIAJP dAO OA?KJdAO. .=N 
ATAILHA, MQ=Jd H’A$*" de?EdA d’ePAJdNA QJA de?EOEKJ BedeN=HA dA OQOLAJOEKJ LKQN ?=QOA dA dKL=CA à d’=QPNAO 
=QPNAO OLKNPO, ?AHHA-?E JA B=EP MQA CHKb=HAIAJP u ?KJBENIAN v H= de?EOEKJ =JPeNEAQNA AP L=N ?KJOeMQAJP H= R=HEdAN. 
.KQNP=JP, AJ H’=bOAJ?A d’QJA PAHHA ATPAJOEKJ, H= de?EOEKJ BedeN=HA JA OAN=EP L=O ?KJOEdeNeA ?KIIA QJA de?EOEKJ 
NAHAR=JP dQ LHAEJ ?KJPAJPEAQT =HKNO MQA d=JO HA OA?KJd AHHA H’AOP ! AQ?QJA ATLHE?=PEKJ HKCEMQA JA HKCEMQA JA L=N=iP 
FQOPEBEAN QJA PAHHA dEBBeNAJ?A dA PN=EPAIAJP AJPNA HAO de?EOEKJO NAJdQAO L=N HAO KNC=JEOIAO AJ ?=QOA. 
3590 "ALQEO I=EJPAJ=JP QJ ?ANP=EJ PAILO, ?APPA dEOLKOEPEKJ, AJ LHQO dAO C=N=JPEAO LNK?edQN=HAO MQ’AHHA LNeRKEP, 
eJKJ?A eC=HAIAJP dAO dNKEPO dA J=PQNA u IK8IJ7DJ?;BB; v (Cf. 1. %3',!&A0", u .NK?fO eMQEP=bHA v, RUF. FHE9. 
9?L., JJq 456 O). 
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dEO?ELHEJ=ENAO =JPEdKL=CA eP=EP d’=EHHAQNO dAO LHQO u ATLHE?EPAO v, PN=EP=JP dQ u 9d:HE?J R KD; 

7K:?;D9; UGK?J78B; v3591, L=N =J=HKCEA EH OAIbHAN=EP =Q u dNKEP =Q LNK?fO eMQEP=bHA v dA H’=NPE?HA 

6 .=N. 1 dA H= !#1"&. 

 
641. 'H O’=CEOO=EP PKQP d’=bKNd d’eREPAN, OQN QJ LH=J J=PEKJ=H, PKQP LNKbHfIA =Q JERA=Q dA H= 

Ne?ALPEKJ dA ?AO dEOLKOEPEKJO dQ !+A =Q OAEJ dAO ÉP=PO OECJ=P=ENAO dA H= !'"1, RKENA QJA 

?AJOQNA eRAJPQAHHA, HA ?=O e?De=JP, L=N HAQNO FQNEdE?PEKJO LQbHEMQAO, dAO de?EOEKJO LNEOAO L=N HAO 

KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO NAHAR=JP dA HAQN ?KILePAJ?A. 

 
'H O’=CEOO=EP AJOQEPA J=PQNAHHAIAJP dA ?KJPNA?=NNAN OQN QJ LH=J EJPANJ=PEKJ=H PKQPA 

EJR=HEd=PEKJ dAO de?EOEKJO dAO BedeN=PEKJO EJPANJ=PEKJ=HAO, QJA PAHHA O=J?PEKJ LKQR=JP d’=EHHAQNO 

LNKRAJEN dA IQHPELHAO FQCAO, LNEReO ?KIIA LQbHE?O, J=PEKJ=QT ?KIIA PN=JOJ=PEKJ=QT. 

 
642. !ALAJd=JP, EH OAIbHA MQA H= OEPQ=PEKJ REAJP d’eRKHQAN AJ ?A MQE ?KJ?ANJA H’=LLHE?=PEKJ dAO 

NfCHAO dA dNKEP ePQdEeAO, AJ ?A OAJO MQA HA !+A HQE-IgIA B=EP deOKNI=EO ATLHE?EPAIAJP NeBeNAJ?A 

à H= !#1"&. 

 
'H LNeRKEP AJ ABBAP MQA : OE u B; IFEHJ?f (w) 8UDUf?9?; 9?KIIA =QL=N=R=JP: :kKD; 7K:?;D9; 

UGK?J78B; ;J ?CF7HJ?7B; :7DI KD :UB7? H7?IEDD78B; (w) 9?:;I FH?D9?F;I v dEOLKOAJP IgIA 

dKNeJ=R=JP d’QJ dKQbHA BKJdAIAJP AJ dNKEP EJPANJ=PEKJ=H LQbHE?, MQ’EH O’=CEOOA dA u Bk7HJ?9B; 6.1 

:; B7 CEDL;DJ?ED :; I7KL;g7H:; :;I :HE?JI :; BkhECC; ;J :;I B?8;HJUI fED:7C;DJ7B;I v REOe L=N 

QJ ?KIIAJP=ENA dQ !+A, KQ dA H= NeBeNAJ?A =QT u FH?D9?F;I gUDUH7B;C;DJ 799;FJUI ;D :HE?J 

?DJ;HD7J?ED7B v dKJP ?AO dANJEANO BKJP L=NPEA3592. 

 
'H AOP PKQPABKEO LNe?EOe MQA HAO dEOLKOEPEKJO dQ !+A NAH=PERAO =Q dNKEP à QJA EJOP=J?A 

dEO?ELHEJ=ENA eMQEP=bHA u D; I; IK8IJ?JK;9JP: F7I 7KN HVgB;I :; 9h7GK; EHg7D?I7J?ED 7DJ?:EF7g; 

HUg?II7DJ B;I 7K:?;D9;I, C7?I L?I;9JP: R g7H7DJ?H GK; 9h79?QJA: 9d’AJPNA AHHAO: FHULE?J KD; 

FHE9U:KH; 9EDfEHC; (w) 9=QT: FH?D9?F;I v3593 ?E-dAOOQO eRKMQeO. 

 
643. x HENA ?AO dEOLKOEPEKJO, bEAJ MQA HAO NfCHAO NAH=PERAO =Q u dNKEP =Q LNK?fO eMQEP=bHA v 

                                                
3591 !+A (2009), =NP. 8 u "NKEP à QJA =QdEAJ?A eMQEP=bHA v, MQE dA LHQO, OKQO ?APPA b=JJEfNA, RAJ=EP PN=EPAN dA 
H’AJOAIbHA dAO C=N=JPEAO de?KQH=JP dQ u dNKEP =Q LNK?fO eMQEP=bHA v PAHHA MQ’EOOQAO dA H= !#1"& AP deRAHKLLeAO 
L=N H= !#"&, MQ’EH OKEP B=EP NeBeNAJ?A =Q dKEP dQ OLKNPEB u :; I; :Uf;D:H; v, à ?AHQE MQE HQE AOP K?PNKUe d’gPNA FQCeA 
dAR=JP u KD; ?DIJ7D9; :k7K:?J?ED UGK?J78B; ;J ?CF7HJ?7B; v, KQ AJ?KNA à OKJ dNKEP d’gPNA AJPAJdQ KQ FQCe u :7DI KD 
:UB7? H7?IEDD78B; v (!+A (2009), =NP. 8. 1 u AQdEAJ?A eMQEP=bHA v).  
3592 !+A (2015), u !KIIAJP=ENA OQN H'=NPE?HA 8.1 v. 
3593 "8?:. 
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=LLHE?=bHAO dAR=JP HAO FQNEdE?PEKJO LQbHEMQAO KQ =OOEIEHeAO JA HA OKEAJP L=O AJ?KNA OPNE?PAIAJP 

B=?A =QT KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO KQ EJPANJ=PEKJ=HAO, HA 

N=LLNK?DAIAJP AOP eREdAJP3594. 

 
1’EH AOP B=EP IAJPEKJ dA OEILHAO NfCHAO u C?D?C9=HAO: v3595 EILKOeAO L=N HA !+A, H= 

NeBeNAJ?A à H= !#1"& AOP bAHHA AP bEAJ ATLHE?EPA. 'H OA LKQNN=EP dKJ?, d=JO QJ =RAJEN LNK?DA, 

MQ’QJ NAJRKE PKQP =QOOE ATLHE?EPA OKEP B=EP à ?APPA dANJEfNA, I=EO AJ H’K??QNNAJ?A, KbHECA=JP à QJ 

NAOLA?P O=JO ?KJdEPEKJO JE eMQERKMQAO dAO NfCHAO EOOQAO dQ dNKEP =Q LNK?fO eMQEP=bHA. *= LKOEPEKJ 

=dKLPeA L=N H= FQNEOLNQdAJ?A BN=Jd=EOA dARN=EP =HKNO Je?AOO=ENAIAJP eRKHQAN.    

 
644. 2KQPABKEO, H= FQNEdE?PEKJ =dIEJEOPN=PERA BN=Jd=EOA L=N=iP PNfO LNKPA?PNE?A dAO dNKEPO dAO 

LANOKJJAO LKQNOQEREAO OQN QJ LH=J dEO?ELHEJ=ENA, bEAJ MQA OA NABQO=JP à =dIAPPNA H’=LLHE?=PEKJ dA 

H= !#1"& dAR=JP HAO KNC=JAO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO3596 =Q RQ dAO ?NEPfNAO 

MQ’AHHA = LQ deBEJEN.  

 
#J ABBAP, =RA? HA OKQPEAJ dQ HeCEOH=PAQN BN=Jd=EO, ?APPA dANJEfNA = LQ =LLHEMQAN d=JO HA 

?=dNA dAO u LNK?fO v OA deNKQH=JP dAR=JP HAO KNC=JAO AJ ?=QOA, HAO CN=JdO LNEJ?ELAO de?KQRANPO, 

eJKJ?eO AP IEO AJ yQRNA L=N AHHA AP H= !KQN dA ?=OO=PEKJ AJ I=PEfNA dA u LNK?fO eMQEP=bHA v. 

 

 
 

                                                
3594 #J ?A OAJO, HAO NeBeNAJ?AO =QT u dNKEPO BKJd=IAJP=QT v KQ =QT u dNKEPO dA H’DKIIA v AJ CeJeN=H OA OKJP 
IQHPELHEeAO =Q OAEJ dQ JKQRA=Q !+A. - .=N ATAILHA, OE u 9?:h7GK; gEKL;HD;C;DJ 9AOP AJ?KQN=Ce à: FH?L?BUg?;H 
Bk7H8?JH7g; 9ECC; CEO;D :; HUIEBKJ?ED :;I :?ffUH;D:I B?UI 7K :EF7g; v, ?’AOP JKP=IIAJP, u IEKI HUI;HL; :;I :HE?JI 
:; BkhECC;, :;I :HE?JI fED:7C;DJ7KN ;J :K :HE?J D7J?ED7B 7FFB?978B; v (!+A (2015), =NP. 22 u .=NPE?EL=PEKJ dAO 
CKQRANJAIAJPO v, LP. 4). "A IgIA, HA !+A LNeRKEP ATLNAOOeIAJP MQ’EH u 7 UJU HU:?gU ;D J;D7DJ 9ECFJ; :;I 
FH?D9?F;I :; FHEFEHJ?EDD7B?JU ;J :;I :HE?JI :; BkhECC; v (!+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP 
KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP dQ !KdA v, 1KQO-NQbNEMQA u *A !KdA v. #JBEJ, ?AHQE-?E EILKOA 
à u 9?:h7GK; I?gD7J7?H; 9d’: UJ78B?H :;I HVgB;I ;J :;I FHE9U:KH;I (w) :;IJ?DU;I R Ik7FFB?GK;H :kKD; C7D?VH; 
H;IF;9J7DJ B; FH?D9?F; :; FHEFEHJ?EDD7B?JU ;J B;I :HE?JI :; BkhECC; v (!+A (2015), .=NPEA 1 u !KJPNmHA dQ dKL=CA 
v, u 'JPNKdQ?PEKJ v, =H. 4). 
3595 !+A (2015), =NP. 8. 1 u AQdEAJ?A eMQEP=bHA v. 
3596 u %;I 9H?JVH;I :; H;9EDD7?II7D9; :kKD; jKH?:?9J?ED 9deBEJEO L=N HAO FQCAO AQNKLeAJO KQ H= FQNEdE?PEKJ 
=dIEJEOPN=PERA BN=Jd=EOA: F7H7?II;DJ (w) ULEBKJ?fI 9AP JKQO KLEJANKJO AJ ?A OAJO dfO HKNO MQ’EHO HA OKJP: (%. 
+-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., L. 306). 
u (w) "B H;IJ; GK;, 7K IKj;J :K IFEHJ, (w) 9HA !KJOAEH d’ÉP=P: 7 FEKH B; CEC;DJ ;NFB?9?J;C;DJ 9EDI79HU KD 9H?JVH; 
EHg7D?GK;. %;I 97H79JUH?IJ?GK;I :; B7 FHE9U:KH; :?I9?FB?D7?H; fU:UH7B; D; 9ED:K?I;DJ F7I, FEKH Bkh;KH;, R KD; 
JEJ7B; H;C?I; ;D GK;IJ?ED :; 9; 9hE?N jKH?IFHK:;DJ?;B ;J B;I fU:UH7J?EDI U:?9J;DJ, :7DI 9; 97:H;, :;I 79J;I GK? D; 
IEDJ F7I jKH?:?9J?EDD;BI, C7?I 7:C?D?IJH7J?fI. D7DI 9;I 9ED:?J?EDI, B;I FEII?8?B?JUI :; GK7B?f?97J?ED :;I fU:UH7J?EDI 
IFEHJ?L;I D; F;KL;DJ GK; IkEH?;DJ;H L;HI KD; 97JUgEH?; :k?DIJ?JKJ?ED 7:C?D?IJH7J?L; ;J DED jKH?:?9J?EDD;BB; v ("8?:.). 
- ,e=JIKEJO, =Q RQ dAO eRKHQPEKJO FQNEOLNQdAJPEAHHAO ?KIIA PATPQAHHAO eRKMQeAO IKFH7, EH OAIbHAN=EP deOKNI=EO 
MQ’QJA JKQRAHHA KNEAJP=PEKJ AJ OAJO EJRANOA OKEP NeAHHAIAJP AJREO=CA=bHA.  
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S,c:054 2 - L,9 .(8(4:0,9 685cBdu8(2,9 5--,8:,9 6(8 2( 1u9:0c, 9658:0v,  
 
645. AQ PANIA dA NE?DAO deRAHKLLAIAJPO =U=JP PN=EP à H’EIL=?P dA H= !#1"& AP JKP=IIAJP 

dA OKJ =NPE?HA 6 .=N. 1 OQN HA dNKEP AP H= LNK?edQNA =dIEJEOPN=PERA ?KJPAJPEAQOA EJPANJAO, HA 

.NKBAOOAQN !&A.31 ?KJ?HQ=EP dA H= OKNPA :  

 
u ;D :UF?J :; 9; GK; F;KJ B7?II;H 9HE?H; B7 B;9JKH; :; C7?DJI 7HHWJI jK:?9?7?H;I ;J :; 

C7?DJI 9ECC;DJ7?H;I (w),  ?B f7KJ 8?;D :?H; GKkED Dk7 F7I 7JJ;D:K (w) 9?APPA dEOLKOEPEKJ: FEKH 

I7LE?H GKkKD; jKH?:?9J?ED (w), CWC; I? jkEI; :?H;, 7:C?D?IJH7J?L; :E?J WJH; (w) ;J 7KII? F7H7YJH; 

(w) ?D:UF;D:7DJ; ;J ?CF7HJ?7B; ;J GKk;BB; :E?J IJ7JK;H iUGK?J78B;C;DJj, I;BED KD; FHE9U:KH; 

9EDJH7:?9JE?H;. %kUJ7J :K :HE?J D7J?ED7B ;IJ f7?J :; IEBKJ?EDI :EDJ B; FHEgHVI, 7K 9EKHI :K J;CFI, 

7 UJU J;B GKk?B HUFED: 7II;P 8?;D R 9; GKkED F;KJ IEKh7?J;H :; C?;KN v3597. 

 
3J PAH ?KJOP=P LAQP O’=LLHEMQAN =Q ?=O dAO BedeN=PEKJO deHeC=P=ENAO MQE3598, AJ N=EOKJ dAO 

LNeNKC=PERAO dA LQEOO=J?A LQbHEMQA MQE HAQN OKJP K?PNKUeAO, OA N=LLNK?DAJP PNfO BKNPAIAJP dAO 

AA' OQN QJ LH=J OP=PQP=ENA3599. 

 
646. 1QFAPO LNEKNEP=ENAO dAO deRAHKLLAIAJPO OQER=JPO, OAQHO HAO u B?J?g;9O: :?I9?FB?D7?H;9O: v, 

?’AOP-à-dENA HAO u 9EDfB?J9O: ;Dg;D:HU9O: F7H KD; f7KJ; ijKIJ?9?78B;j :kKD; FHE9U:KH; 

:?I9?FB?D7?H; v3600 AJC=CeA L=N HAQNO KNC=JAO dEO?ELHEJ=ENAO EJPANJAO3601, à QJ PKQP LNAIEAN PEPNA 

=JPEdKL=CA, OANKJP ?KJ?ANJeO. 

  
1QN HA PDfIA dA H= LNKPA?PEKJ dAO dNKEPO =PDHfPAO LKQNOQEREO, bEAJ MQA HAOdEPO KNC=JAO OA 

OKEAJP RQO deJEAN HA OP=PQP u FQNEdE?PEKJJAH v AJ dNKEP EJPANJA ?KIIA H= J=PQNA dA u PNEbQJ=QT v 

                                                
3597 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 152, LL. 149-150. z Cf. d=JO HA IgIA 
OAJO : (.-.. !-12A, u !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H'&KIIA AP ?KJPAJPEAQT =dIEJEOPN=PEB v, EF.9?J., JJq 
71 O. ; KQ ".  -22#%&', u /QAHHA ABBE?=?EPe dAO dNKEPO dA H= deBAJOA AJ ?=O dA O=J?PEKJ =dIEJEOPN=PERA ? v, AJDA, 
2012, L. 1054.  
3598 4. LKQN QJ ?KJOP=P OEIEH=ENA AJ dNKEP OQEOOA : +. 12#',#0, %7 IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I 
: UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H B; CED:; jKH?:?9E-IFEHJ?f, EF.9?J., LL. 118 O. 
3599 .KQN QJ N=LLNK?DAIAJP AJPNA ?AO dANJEfNAO : 9f. %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 
7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI FH?LUI, EF.9?J., LL. 283 O.  
3600 (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 23. 
3601 u 9*:7 fHEDJ?VH; ;DJH; B?J?g; jKH?:?GK; ;J B?J?g; :?I9?FB?D7?H; Dk;IJ F7I JEJ7B;C;DJ IU9KH?IU; (w) 9J:; I;H7?J-9; 
GK;, :7DI B7 C;IKH; E] B; B?J?g; :?I9?FB?D7?H; ;IJ ;Dg;D:HU, 9;B7 ;IJ JOF?GK; ;D C7J?VH; :; :EF7g;, F7H B7 L?EB7J?ED, 
BEHIGKk;BB; ;IJ UJ78B?;, :kKD; HVgB; :; :HE?J FHEh?87DJ B; H;9EKHI F7H KD IFEHJ?f R :;I FHE:K?JI :EF7DJI ;J B7 
FHE9U:KH; :?I9?FB?D7?H; GK? L7 Ik;DIK?LH; ;IJ ;BB;-CWC; JHVI IUH?;KI;C;DJ ;D97:HU; F7H B; :HE?J :kEH?g?D; UJ7J?GK; 
(;D FH7D9; DEJ7CC;DJ) ;J/EK fU:UH7B. "B O 7 :ED9 KD 7IF;9J jKH?:?GK;, :; FBKI ;D FBKI C7HGKU :k7?BB;KHI, :7DI B; 
B?J?g; :?I9?FB?D7?H; v ("8?:., LL. 23-24). 
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=Q OAJO dA H’=NPE?HA 6 .=N. 1 dA H= !#1"&, EH AJ BQP dA IgIA O’=CEOO=JP d’EJOP=J?AO dA PULA 

OEIEH=ENA EJPANJAO à dEBBeNAJPAO AA'. 

 
647. .KQN =QP=JP, à H’EJOP=N dAO AA', HAO PATPAO NeCEOO=JP H’KBBE?A dAO ?KIIEOOEKJO 

dEO?ELHEJ=ENAO dAO BedeN=PEKJO deHeC=P=ENAO J’KJP F=I=EO EILHEMQe H= JeC=PEKJ dAO dNKEPO 

BKJd=IAJP=QT dAO =PDHfPAO LKQNOQEREO dAR=JP AHHAO. 

 
!AP AJ?=dNAIAJP FQNEdEMQA dA H= OLDfNA OLKNPERA BQP AJ?KNA HA LHQO OKQRAJP3602, AP 

dAIAQNA LKJ?PQAHHAIAJP, HA BNQEP dQ PN=R=EH dAO FQNEdE?PEKJO BN=Jd=EOAO dA dNKEP ?KIIQJ dKJP 

H’EJPANRAJPEKJ Ne?QNNAJPA = LANIEO H’eIANCAJ?A dA NfCHAO CeJeN=HAO OPNQ?PQN=JP H= I=PEfNA AJ 

IgIA PAILO MQ’AHHAO =LLHEMQ=EAJP AJ ?A dKI=EJA HAO LNEJ?ELAO ?KJOPEPQPEKJJAHO ?H=OOEMQAO.  

 
.=N =EHHAQNO, ?’AOP I=EJPAJ=JP HA FQCA ?KJOPEPQPEKJJAH HQE-IgIA MQE L=NPE?ELA CN=JdAIAJP 

à ?APPA yQRNA ?Ne=PNE?A, dA B=dKJ Je=JIKEJO EJdENA?PA3603, L=N HA bE=EO dQ Ie?=JEOIA dA H= 

/QAOPEKJ LNEKNEP=ENA dA ?KJOPEPQPEKJJ=HEPe (/.!)3604.  

 
648. *AO BedeN=PEKJO OLKNPERAO KJP LAQ à LAQ EJPeCNe HAO OKHQPEKJO dePANIEJeAO L=N H= 

FQNEOLNQdAJ?A LKQN eREPAN H= ?AJOQNA dA HAQNO de?EOEKJO dA O=J?PEKJ dEO?ELHEJ=ENA AP =EJOE C=CJAN 

AJ HeCEPEIEPe =Q IKIAJP d’=LLHEMQAN HAQNO NfCHAIAJPO. 

 
!’AOP HA ?=O OLe?EBEMQAIAJP dAO LNEJ?ELAO BKJd=IAJP=QT deRAHKLLeO L=N HAO FQNEdE?PEKJO 

=dIEJEOPN=PERAO, MQ’EH O’=CEOOA P=JP dAO LNEJ?ELAO dA HeC=HEPe3605 KQ dQ ?KJPN=dE?PKENA3606, MQA dA 

                                                
3602 $=?A à dAO BedeN=PEKJO L=NBKEO JeCHECAJPAO, HAO FQNEdE?PEKJO BN=Jd=EOAO dA dNKEP ?KIIQJ KJP d=JO QJ LNAIEAN 
PAILO FKQe HA NmHA dA NeCQH=PAQN dAO NAH=PEKJO AJPNA ?AHHAO-?E AP HAQNO HE?AJ?EeO. 
3603 Cf.   . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, EF.9?J., L. 567. 
3604 *’ATEOPAJ?A d’QJ IKQRAIAJP dA u 9EDIJ?JKJ?EDD7B?I7J?ED :K :HE?J :K IFEHJ (w), FhUDECVD; HU9;DJ 9MQE: :E?J 
8;7K9EKF R B7 9HU7J?ED :; B7 (w) Q)C (w) v, J’= ?ALAJd=JP u 9L:EKH Bkh;KH; (w) F7I 9?KJdQEP à: 8EKB;L;HI9AN: B7 
C7J?VH; v ($.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 149). 
3605 !#, AOO., 17 BeRNEAN 1950, D7C; %7CEJJ;, Jq 86949, %;8., L. 110 ; RD), 1951, L. 478, ?KJ?H. (. "#*4-*4É, 
JKPA +. 5A*',#. 
3606 Cf. LKQN ?A LNEJ?ELA CeJeN=H dQ dNKEP =LLHE?=bHA dAR=JP H’AJOAIbHA dAO FQNEdE?PEKJO =dIEJEOPN=PERAO : !# AOO., 
12 K?PKbNA 1979, R7II;C8B;C;DJ DEKL;7KN 7LE97JI :; FH7D9;, Jq 01875, %;8., L. 371 ; JC)  , 1980, '', 19288, 
?KJ?H. +. $0A,! AP JKPA (.  -0É ; D., 1979, L. 606, JKPA A.  É,A #,2 ; AJDA, 1980, L. 248, JKPA !. 
"# -37 (4. LKQN O= BKNIQH=PEKJ deBEJEPERA : !# 1A?P., 12 I=E 1961, ,JU %7 !KJ7, Jq 40674, %;8., L. 313). - !A 
IgIA LNEJ?ELA = AJ?KNA R=HAQN HeCEOH=PERA. 'H O’EILKOA dKJ? AJ LNeOAJ?A dA dEOLKOEPEKJO NeCHAIAJP=ENAO ?KJPN=ENAO, 
OAQHA QJA dEOLKOEPEKJ HeCEOH=PERA ATLNAOOA eP=JP OQO?ALPEbHA dA HA PAJEN AJ e?DA? (Cf. !#, 16 F=JREAN 1976,  7J;, 
%;8., L. 39). - 4. =QOOE LKQN OKJ =LLHE?=PEKJ d=JO HAO NAH=PEKJO AJPNA H’=dIEJEOPN=PEKJ (KQ LANOKJJAO LNEReAO EJRAOPEAO 
d’QJA IEOOEKJ dA OANRE?A LQbHE?) AP HAO =dIEJEOPNeO (KQ LANOKJJAO =OOQFAPPEAO =QT LKQRKENO dAO LANOKJJAO LNEReAO 
=CEOO=JP d=JO HA ?=dNA dA HAQN IEOOEKJ dA OANRE?A LQbHE?) : !# 1A?P., 5 I=E 1944, D7C; /;KL; -HECF?;H- H7L?;H, 
EF.9?J. 
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?AQT d’EJdeLAJd=J?A3607 AP d’EIL=NPE=HEPe3608 dAO IAIbNAO dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO 

BedeN=HAO3609. 

 
649. "=JO HA dKI=EJA =JPEdKL=CA AJ L=NPE?QHEAN, HA u H;IF;9J :;I :HE?JI :; B7 :Uf;DI; (w), 

FH?D9?F; gUDUH7B :; :HE?J :?I9?FB?D7?H; v3610 AOP IgIA EJPeCNe, =RA? HAO NfCHAO MQ’EH OKQO-PAJd, 

=Q OAEJ dA JKNIAO eP=PEMQAO MQE RKJP HEAN HAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT ?KILePAJPO d=JO 

H’ATAN?E?A dA HAQNO BKJ?PEKJO3611. 

 
'H AOP OLe?EBEMQAIAJP MQAOPEKJ dQ u HVgB;C;DJ :?I9?FB?D7?H; JOF; :;I fU:UH7J?EDI 

IFEHJ?L;I 7gHUU;I H;B7J?f R B7 BKJJ; 9EDJH; B; :EF7g; v3612 MQA ?AO KNC=JEOIAO dKERAJP NALNAJdNA 

                                                
3607 Cf. JKP=IIAJP : !#, 8 JKRAIbNA 2010, Ch;87HE, Jq 342699 9dAR=JP HA !KJOAEH d’ÉP=P: ; KQ !AA *UKJ, 
6 I=NO 2012, Jq 11*701286, AJDA, 2012, L. 1183 9AJ I=PEfNA dEO?ELHEJ=ENA:. - 4. +.-A. $0'1-,-0-!&#, 
u 'JdeLAJd=J?A dAO FQCAO AP Oe?QNEPe dAO LANOKJJAO v, D., 2006, L. 2745. 
3608 !#, 7 FQEHHAP 1965, FU:UH7J?ED D7J?ED7B; :;I JH7DIFEHJ;KHI HEKJ?;HI, Jq 61958, %;8., L. 413. - !#, 10 FQEHHAP 
1957,  ;HL7?I;, Jq 26517, %;8., L. 466. - *AO LNEJ?ELAO d’EJdeLAJd=J?A AP d’EIL=NPE=HEPe OKJP dEBBE?EHAIAJP 
dEOOK?E=bHAO AP CeJeN=HAIAJP AJREO=CeO dA ?KJ?ANP L=N HAO FQCAO (Cf. 4. &AÏ+, u 'IL=NPE=HEPe v, RUF. 9EDJ. 7:C., 
Jq 6). 
3609 *’u EIL=NPE=HEPe v dAO FQCAIAJPO NAJdQO L=N HAO KNC=JAO dEO?ELHEJ=ENAO AOP PKQPABKEO dEO?QPeA dALQEO MQAHMQAO 
=JJeAO ?=N u B;I fU:UH7J?EDI 9OAN=EAJP: :7DI (w) 9QJA: FEI?J?ED :; jKg; ;J F7HJ?; :; B;KHI IFEHJ?fI v (Cf. 0=LLKNP 
d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., L. 174). 'H U =QN=EP AJ ?KJOeMQAJ?A QJ u 9EDfB?J :k?DJUHWJ (w) F7J;DJ (w), B;I 
fU:UH7J?EDI (w) 9=U=JP: FEKH C?II?ED :; :Uf;D:H; Bk?C7g; :; B;KH :?I9?FB?D; ;J I;I ?DJUHWJI U9EDEC?GK;I v 
(.NKLKOEPEKJ dA HKE 1eJ=P, Jq 422, EF.9?J., L. 7). .=N OQEPA, u 9H:7 BKJJ; 9EDJH; B; :EF7g; IkEFFEI;9N=EP: ;D F7HJ?; R 
9;I C?II?EDI v BedeN=HAO ("8?:.) AP dARN=EP gPNA ?KJBEeA à H’A$*" (Cf. 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., 
LNKLKOEPEKJ Jq 41, L. 176 ; .NKLKOEPEKJ dA HKE 1eJ=P, Jq 422, EF.9?J., L. 7). 
3610 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 125. - *A NAOLA?P dAO dNKEPO dA H= deBAJOA ?KJOPEPQA QJ 
=QPNA LNEJ?ELA CeJeN=H dQ dNKEP deC=Ce L=N H= FQNEOLNQdAJ?A dQ !KJOAEH d'ÉP=P, =LLHE?=bHA dAR=JP H’AJOAIbHA dAO 
FQNEdE?PEKJO, AP JKP=IIAJP dAR=JP HAO FQNEdE?PEKJO =dIEJEOPN=PERAO (Cf. !# 20 FQEJ 1913, -QR2, Jq 41854, %;8., 
L. 536, ?KJ?H. +. !-0,#'**#), OLe?EBEMQAIAJP d=JO HA dKI=EJA dA H= LNK?edQNA =dIEJEOPN=PERA JKJ ?KJPAJPEAQOA 
(Cf. !# 1A?P., 5 I=E 1944, D7C; /;KL; -HECF?;H- H7L?;H, EF.9?J.). *A !KJOAEH ?KJOPEPQPEKJJAH H’= IgIA eNECe =Q 
N=JC dA LNEJ?ELA BKJd=IAJP=H NA?KJJQ L=N HAO HKEO dA H= 0eLQbHEMQA (.$0*0), HQE K?PNKU=JP L=N Hà IgIA u R=HAQN 
?KJOPEPQPEKJJAHHA v (Cf. !KJO. ?KJOP., de?EO. Jq 77-83 "!, EF.9?J. - 4. eC=HAIAJP : !KJO. ?KJOP., de?EO. Jq 86-224 
"!, 23 F=JREAN 1987, !KJOAEH dA H= ?KJ?QNNAJ?A, R;9., L. 8 ; RJC, '-303 ; J(, 25 F=JREAN 1987, L. 924 ;  DCC, 
16fIA ed., JK 20 ; AJDA, 1987, L. 345, JKPA (. !&#4A**'#0 ; RFDA, 1987, L. 287, JKPA  . %#,#4-'1 ; "8?:., 
L. 301, JKPA *. $A4-0#3 ; "8?:., 2012, L. 339, JKPA (. +#120# ; RD), 1987, L. 1341, JKPA 7. %A3"#+#2 ; 
"8?:., 1989, L. 482, JKPA *. $A4-0#3 ; "8?:., L. 769, JKPA 1. 4#**#7 ; A"JC, 1987, L. 600, JKPA  . %#,#4-'1 
;  7P. )7B., 19 I=NO 1987, L. 209, JKPA !. *#.A%#-(#113A ; "8?:., 31 I=NO 1987, L. 253, JKPA %. 4'A*A ; D., 
1988, L. 117, JKPA $. *3!&A'0# ; JC)  , 1987, L. 20854, JKPA (.-$. 1#12'#0 ; R;L. 7:C., 1988, L. 29, JKPA (.-
+. 1-0#* ;  AJA, 18fIA ed., JK 89; %)A, 13 BeRNEAN 1987, L. 21, JKPA 4. 1É*',1)7). 'H ?KJOPEPQA AJ?KNA dALQEO 
LAQ QJ LNEJ?ELA deNERe KQ dedQEP dA H= u C=N=JPEA dAO dNKEPO v dA H'=NPE?HA 16 dA H= ""&! (Cf. !KJO. ?KJOP., de?EO. 
Jq 2006-535 "!, 30 I=NO 2006, %E? FEKH B'Ug7B?JU :;I 9h7D9;I, R;9., L. 50 ; J(, 2 =RNEH 2006, L. 4964 ; AJDA, 
2006, L. 732, bNfRA ..  *-,"#*, L. 1961, JKPA !. %#1*-2, AP L. 2437, ?DNKJ. *. 0'!&#0, ..-A. (#A,,#,#7 
AP ,. !&A0 '2 ; D., 2006, L. 873, JKPA $. +É*',-1-3!0A+A,'#, ; "8?:., 2007, L. 1166, KbO. 4.  #0,A3", 
*. %A7 AP !. 1#4#0',- ; "8?:., L. 941, JKPA (. "A*#A3 ; RD", 2007, L. 66, KbO. .. "#113#2 ; R-D 9?L., 2006, 
L. 314, KbO. (. +#120# AP  . $A%#1 ; %)A, 5 =RNEH 2006, L. 3, JKPA (.-É. 1!&-#22* ; "8?:., 6 =RNEH 2006, L. 3, 
JKPA (.-É. 1!&-#22* ; "8?:., 13 =RNEH 2006, L. 4, JKPA  . +A2&'#3 ; "8?:., 16 I=E 2006, L. 4, JKPA (. 4'%3'#0 ; 
RD), 2006, L. 769, JKPA (.-.. !A+ 7 ; JC)  , 2006, L. 656 ; "8?:., L. 809, JKPA 0. "0A%- ; JC) A, 2006, L. 
494 ; DH. IE9., 2006, L. 494, JKPA 6. .0É2-2). 
3611 Cf. !. OLKNP, =NP. *. 232-21 =H. 4. 
3612 Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP ; AP !. OLKNP, =NP. *. 232-21 =H. 4. - 4. =?PQAHHAIAJP : "e?NAP Jq 2016-84 dQ 29 
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d=JO HAQNO LNKLNAO NfCHAO.  

 
650.  EAJ =R=JP MQA ?A PATPA REAJJA QJEMQAIAJP PN=JOLKOAN3613 HAO dEOLKOEPEKJO LANPEJAJPAO dQ 

!+A ?KJOe?QPERAO à H’edE?PEKJ dA OAO RANOEKJO OQ??AOOERAO3614, EH LNeRKU=EP QJ AJOAIbHA dA 

NfCHAO LNKLNAO à =OOQNAN QJ FQCAIAJP ?KIIA u KD; :Uf;DI; UGK?J78B;9O: v3615 =QT OLKNPEBO 

LKQNOQEREO3616. 

 
$NQEP dA H’=?PEKJ ?KJFQCQeA dAO LKQRKENO LQbHE?O AP OLKNPEBO, EH AOP LKOOEbHA dA ReNEBEAN 

MQA ?APPA JKNIA Oe?QNEOA HAQNO dNKEPO =Q NAC=Nd P=JP dA H= ?KILKOEPEKJ dAO ?KIIEOOEKJO 

dEO?ELHEJ=ENAO =JPEdKL=CA (F 1) MQA dAO NfCHAO dA deNKQHAIAJP dA H= LNK?edQNA =LLHEMQeA dAR=JP 

?AO dANJEfNAO (F 2). 

F 1 - L( c536590:054 d,9 c5330990549 d09c06204(08,9 (4:0d56(.,  
 

651. u %7 GK7B?JU :; B7 HUFH;II?ED :?I9?FB?D7?H; :UF;D:, 9k;IJ KD; 87D7B?JU, :; 9;BB; :; 

BkEHg7D; :?I9?FB?D7?H;, :ED9 :; I7 9ECFEI?J?ED v3617.  

 
-N, HAO dEOLKOEPEKJO ?KIIQJAO =QT BKNI=PEKJO dEO?ELHEJ=ENAO BedeN=HAO dA LNAIEfNA 

EJOP=J?A AP d'=LLAH LNAJdN=EAJP OEILHAIAJP H= BKNIA dA u GK;BGK;I ;N?g;D9;I v, EOOQAO 

JKP=IIAJP dAO NfCHAIAJPO dEO?ELHEJ=ENAO PULAO, AP dAOPEJeAO u R UL?J;H :;I H?IGK;I 

:k7C7J;KH?IC; JHEF FEKIIU, 9KQ: :; F7HJ?7B?JU UL?:;DJ; (w) v3618. 

 
652. +=EO ?APPA =J=HUOA L=N=iP deOKNI=EO ANNKJeA =Q RQ dA H’=NCQIAJP=ENA dAO =QPAQNO IEHEP=JP 

AJ B=RAQN dA H= NA?KJJ=EOO=J?A dA H= J=PQNA FQNEdE?PEKJJAHHA dAOdEPO KNC=JAO AP/KQ dA HAQN 

                                                
F=JREAN 2016 NAH=PEB =QT O=J?PEKJO dEO?ELHEJ=ENAO AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA, J(, 31 F=JREAN 2016, L. 56. - 
Cf. O’=CEOO=JP dA H= LNK?edQNA dEO?ELHEJ=ENA OQEREA dAR=JP H’A$*" :  !. OLKNP, =NP. 0. 232-88 à 98. 
3613 Cf. EJEPE=HAIAJP : ". Jq 2006-1768 FHU9. 
3614 Cf. AJ dANJEAN HEAQ : -Nd., Jq 2015-1207, FHU9., dAI=Jd=JP H’=dKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA 
=JPEdKL=CA LKQN OA ?KJBKNIAN =Q !+A dA 2015 MQA u B;I fU:UH7J?EDI IFEHJ?L;I 7gHUU;I :9AR=EAJP: 7:EFJ;H :7DI 
KD :UB7? :; 6 9OET: CE?I IK?L7DJ I7 FK8B?97J?ED, FEKH GK; B'h7HCED?I7J?ED (w) 9BoP: 79h;LU; v (4AEHHA LANI=JAJPA, 
"E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA HA dKL=CA à H'DAQNA dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, EF.9?J.). 
3615 "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 125, KBBN=JP eC=HAIAJP QJ =LANdQ dAO LNEJ?EL=HAO 
dEOLKOEPEKJO dQ 0"2" =U=JP PN=EP =Q NAOLA?P dAO dNKEPO dA H= deBAJOA dAO =PDHfPAO LKQNOQEREO. - 4. eC=HAIAJP : $. 
 37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., LL. 183 O.  
3616 !A PATPA LNeOAJPA dA JKIbNAQOAO L=NPE?QH=NEPeO REO-à-REO dQ NfCHAIAJP NAH=PEB à H= dEO?ELHEJA CeJeN=HA (Cf. 
0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO, AJJATA '-6 =QT =NPE?HAO 0. 131-2 AP 0. 131-7, !. 
OLKNP ; !. OLKNP, =NP. *. 131-8). 
3617 (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 28. 
3618 "8?:. 
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MQ=HEBE?=PEKJ dA u PNEbQJ=H v =Q OAJO dQ dNKEP AQNKLeAJ3619.  

 
2=JP H= MQ=HEPe dAO IAIbNAO dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO =JPEdKL=CA (A) MQA HAO 

LNEJ?ELAO CKQRANJ=JP HAQN JKIEJ=PEKJ (B) NAPAJQO L=N HA 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO 

BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA (0"2") OAIbHAJP IEHEPAN AJ ?A 

OAJO.  

A - L( 7u(20:B d,9 3,3)8,9 d,9 c5330990549 d09c06204(08,9 (4:0d56(., 
 
653. !D=MQA ?KIIEOOEKJ dEO?ELHEJ=ENA3620 AJ ?D=NCA dA PN=EPAN dAO ?=O dA dKL=CA3621 

?KILNAJd KbHEC=PKENAIAJP u 9?DG 95: C;C8H;I J?JKB7?H;I v NAPAJQO AJ ?KJOEdeN=PEKJ dA HAQNO 

?KILePAJ?AO3622, JKIbNA MQE LAQP I=EJPAJ=JP gPNA =QCIAJPe3623. 

 
.=NIE ?AQT-?E, EH AOP J=PQNAH =Q RQ dAO BKJ?PEKJO =PPNEbQeAO =QT KNC=JAO AJ MQAOPEKJ 

MQ’d KD 9dA HAQNO: C;C8H;9O: 7K CE?DI 7FF7HJ?;D9JA: R KD; FHEf;II?ED :; I7DJU v3624 =HKNO MQ’QJ 

=QPNA OAN= NAPAJQ AJ BKJ?PEKJ dA OAO u 9ECFUJ;D9;I jKH?:?GK;I v3625.  

 
654. x H’EJOP=N dAO NfCHAO CKQRANJ=JPO HA ?DKET dA HAQNO u IKFFBU7DJI v3626, dKJP H= JKIEJ=PEKJ 

AOP I=EJPAJ=JP ATECeA3627, QJA CN=JdA H=PEPQdA AOP KBBANPA =QT BedeN=PEKJO d=JO H= dePANIEJ=PEKJ 

dAO AJPEPeO KQ LANOKJJAO MQE RKJP deOECJAN HAO IAIbNAO PEPQH=ENAO dAO ?KIIEOOEKJO 

                                                
3619 Cf. AJ ?A OAJO : %. +-**'-,, %;I fU:UH7J?EDI IFEHJ?L;I. %; :HE?J 7:C?D?IJH7J?f R B'UFH;KL; :;I gHEKF;C;DJI 
FH?LUI, EF.9?J., LL. 295 O. 
3620 /Q=HEBEe d’u EHg7D; :?I9?FB?D7?H; v (=NP. 6 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
3621 "A u FH;C?VH; ?DIJ7D9; v ?KIIA u :k7FF;B v ("8?:.).   
3622 "8?:., =H. 4. - *A ?DKET d’KNC=JEOIAO dA PULA ?KHHeCE=H ?KIIA HA ?DKET d’QJ JKIbNA EIL=EN dA IAIbNAO HAO 
?KILKO=JP, MQE ?KJOPEPQAJP dAO C=N=JPEAO EILKNP=JPAO LKQN H’=PDHfPA LKQNOQERE, JA ?KJOPEPQAJP L=O, IgIA d=JO HA 
?=dNA dA H= LNK?edQNA =dIEJEOPN=PERA ?KJPAJPEAQOA, QJ LNEJ?ELA CeJeN=H dQ dNKEP (Cf. !# 1A?P., 23 F=JREAN 1959, 
D;H7C8KH;, %;8., L. 68, ?KJ?H. %.  0A' A,2). 
3623 Cf. ". Jq 2016-84, FHU9., =NP. 2. - !APPA JKQRA=QPe OAIbHA dA LAQ d’QPEHEPe d=JO H= IAOQNA Kn EH AOP deFà dEBBE?EHA 
AJ LN=PEMQA dA NeQJEN QJ IEJEIQI dA ?EJM (5) IAIbNAO PEPQH=ENAO. 
3624 ANP. 6 =H. 4, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - !ALAJd=JP, QJA PAHHA dEOLKOEPEKJ u Dk;IJ gKVH; 
FHU9?I9A:, ;J ?B L7K:H7?J F;KJ-WJH; C?;KN, 9ECC; 9k;IJ IEKL;DJ B; 97I ;D FH7J?GK;, ?CFEI;H B7 FHUI;D9; :kKD 
CU:;9?D v ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 28). 
3625 "8?:. - *AO u 9EDJH7?DJ;I v EJOPEPQeAO AJ H= I=PEfNA L=N HA 0"2" u D; IEDJ F7I 9EDI?:UH78B;I ;J CWC; KD F;K 
L7gK;I v, JKP=IIAJP ?=N EH AOP dQN dA dePANIEJAN u E] 9ECC;D9;DJ B;I 9ECFUJ;D9;I jKH?:?GK;I ? v, LQEOMQ’ =Q?QJA 
?KJdEPEKJ dA dELHmIA KQ d’=J?EAJJAPe =Q OAEJ d’QJ OANRE?A FQNEdEMQA d’QJA MQAH?KJMQA EJOPEPQPEKJ JA OKJP 
EILKOeAOw ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 28). 
3626 ANP. 6 =H. 4, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - !AO dEOLKOEPEKJO JA HEIEPAJP LHQO ?KIIA =QL=N=R=JP 
HA JKIbNA dA OQLLHe=JPO, ?A MQE AOP EJPeNAOO=JP d=JO H= IAOQNA Kn EH J’AOP L=O OEILHA AJ LN=PEMQA d’=PPAEJdNA QJ 
MQKNQI OQBBEO=JP. 
3627  4. =R=JP H’=NP. 6 =H. 5 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 
1 BeRNEAN 2016) AJ =LLHE?=PEKJ dQMQAH : ?D=MQA u EHg7D; :?I9?FB?D7?H; F9KQR=EP: Ug7B;C;DJ v ?KILKNPAN dA PAHO 
IAIbNAO, u :EDJ B; DEC8H; D; F9KQR=EP: ;N9U:;H 9?DG 95: v AP MQE eP=EAJP JKIIeO u :7DI B;I 9IgIAO: 9ED:?J?EDI v 
MQA HAO PEPQH=ENAO. 
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dEO?ELHEJ=ENAO, =JPEdKL=CA3628. 

 
'H B=QP AP OQBBEP AJ ABBAP, O=JO LHQO dA LNe?EOEKJO3629, MQ’EHO OKEAJP u :UI?gDUI 9AJ 

?KIL=CJEA dQ LNeOEdAJP dAOdEPAO ?KIIEOOEKJO: F7H B;I ?DIJ7D9;I :?H?g;7DJ;I :; B7 

fU:UH7J?ED v3630, EJPANdE?PEKJ HAQN eP=JP deOKNI=EO B=EPA dA JKIIAN H= IKEJdNA LANOKJJ=HEPe AJ 

HAQN OAEJ3631. !AO dANJEfNAO dEOLKOEPEKJO dAOPEJeAO à LNeRAJEN HAO ?KJBHEPO d’EJPeNgPO OKJP AJ?KNA 

ePAJdQAO3632 =QT u FHEf;II?EDD;BI :; I7DJU v BedeN=QT3633. 

  
655. *AO IAIbNAO dAO u EHg7D;I :?I9?FB?D7?H;I v OKJP eHQO LKQN QJA dQNeA dA u GK7JH; 94: 

7DI v3634 AJ RANPQ dQ 0"2" =Q PANIA d’QJA LNK?edQNA EILKO=JP H= R=HEd=PEKJ dA HAQN JKIEJ=PEKJ 

L=N HA .NeOEdAJP dA H’A$*"3635. 

 
1QEPA à OKJ u ?DfEHC9=PEKJ: v LNe=H=bHA L=N RKEA dA u B;JJH; H;9ECC7D:U; 7L;9 :;C7D:; 

:'7L?I :; HU9;FJ?ED (w) :; B7 9ECFEI?J?ED :;I EHg7D;I :?I9?FB?D7?H;I 9ECFUJ;DJI FEKH IJ7JK;H 

IKH B;I ?DfH79J?EDI (w) v3636 =JPEdKL=CA3637 u 9ECC?I;I F7H (w) 9dAO: B?9;D9?UI (w) v 

                                                
3628 ANP. 6 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3629 *AO PATPAO =JPeNEAQNO MQE eP=EAJP HeCfNAIAJP LHQO ATD=QOPEBO LNeRKU=EAJP MQA ?AQT-?E, eP=EAJP u :UI?gDUI 
F7Hf v (ANP. 6 =H. 5 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 
2016), ?AO PANIAO eP=JP OQEREO d’QJ NAJRKE à QJA JKPA dA b=O dA L=CA dAI=Jd=JP à ?A MQA OKEP u FHU9?I9e: B'EHg7D; 
:; B7 fU:UH7J?ED ?DL;IJ? :K FEKLE?H :; :UI?gD7J?ED ;J B;I CE:7B?JUI :; 9;BB;-9? v, I=EO eRKMQ=JP PKQP dA IgIA à 
PEPNA d’ATAILHA HA ?=O dQ u FHUI?:;DJ v KQ dQ u 9EC?JU :?H;9J;KH v BedeN=H ("8?:., JKPA dA b=O dA L=CA Jq 5). 3JA 
PAHHA ?KILePAJ?A LKQR=EP dKJ? gPNA ?KJBEeA, KQPNA HAO EJOP=J?AO LNe?EPeAO, à OKJ bQNA=Q KQ AJ?KNA à OKJ =OOAIbHeA 
CeJeN=HA. 
3630 ANP. 6 =H. 4, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3631 Cf. ?8?:., =H. 5, MQE dEOLKOA MQA : u 9J:; F;KL;DJ WJH; C;C8H;I :'KD EHg7D; :?I9?FB?D7?H; : (w) B; FHUI?:;DJ :; 
B7 fU:UH7J?ED (w) 9AP: B;I C;C8H;I :;I ?DIJ7D9;I :?H?g;7DJ;I :; B7 fU:UH7J?ED v. z AQL=N=R=JP (Cf. =NP. 6 =H. 3 
=J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016)), QJ IAIbNA 
dA ?AO EJOP=J?AO =Q LHQO eP=EP PKHeNe LKQN OEeCAN d=JO HAO ?KIIEOOEKJO dEO?ELHEJ=ENAO =JPEdKL=CA (4. ?NEPEMQ=JP ?AP 
=J?EAJ eP=P dQ dNKEP : (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : 
HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 28). 
3632 4. AJ ?A OAJO : (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : 
HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 28.  
3633 'H AOP MQAOPEKJO dA ?AQT MQE u I?9fCAJP: 7K I;?D :;I ?DIJ7D9;I :?H?g;7DJ;I :; B7 fU:UH7J?ED v KQ MQE OKJP 
u 9h7HgUI 7K I;?D :; B7 fU:UH7J?ED :; 9EEH:EDD;H B;I ;N7C;DI H;GK?I :7DI B; 97:H; :; B7 IKHL;?BB7D9; CU:?97B; 
F7HJ?9KB?VH; FHULK; R B'7HJ?9B; %. 231-6 :K 9E:; :K IFEHJ v 94. =NP. *. 231-6 O. AP A. 231-3 O. dQ !KdA dQ OLKNP, 
?KJ?ANJ=JP HA OQERE IedE?=H NeCHAIAJP=ENA dEP u 1+0 v dAO OLKNPEBO dA D=QP JERA=Q:, I=EO AJ?KNA dA ?AQT MQE OKJP 
u :UI?gDUI F7H B7 fU:UH7J?ED GK? IEDJ ;D 9h7Hg; :K IK?L? CU:?97B :;I EGK?F;I :; FH7D9; v (ANP. 6 =H. 5, AJJATA ''-
2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
3634 ANP. 7 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3635 "8?:. - Cf. !. OLKNP, =NP. 0. 232-87 (.=N NAJRKE dQ 0"2"). z 4. 0=LLKNP =JJ. d’=?P., A$*", 2013, FHU9., LL. 
100 O. 
3636 !. OLKNP, =NP. 0. 232-87 =H. 1. 
3637 'H AOP NACNAPP=bHA MQA H’=NP. 0. 232-87 =H. 1 dQ !KdA dQ OLKNP d=JO O= Ned=?PEKJ AJ?KNA AJ RECQAQN IAJPEKJJA 
QJEMQAIAJP HAO EJBN=?PEKJO dA dKL=CA REOeAO L=N OAO OAQHO u 7HJ?9B;I %. 232-9, %. 232-10 ;J %. 232-17 (w) v. .NEOAO 
AJ =LLHE?=PEKJ dA H’=J?EAJ =NPE?HA *. 232-21 =H. 1 dQ IgIA !KdA, ?AO dEOLKOEPEKJO RKJP dARKEN Je?AOO=ENAIAJP 
eRKHQAN dfO HKNO MQA ?A IgIA =HEJe= LNeRKEP à ?KILPAN dQ 1AN JKRAIbNA 2015 MQA u 9P:EKJ; F;HIEDD; GK? 7 
9EDJH;L;DK 7KN :?IFEI?J?EDI :;I 7HJ?9B;I %. 232-9, %. 232-9-1, %. 232-10, %. 232-14-5, %. 232-15 ;J %. 232-15-1 EK 
%. 232-17 ;D9EKHJ :;I I7D9J?EDI :?I9?FB?D7?H;I :; B7 F7HJ :; B7 fU:UH7J?ED :EDJ ;BB; ;IJ B?9;D9?U; v (+Kd. L=N -Nd. 
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BedeN=QT3638, ?AHQE-?E dEOLKOAN= d’QJ u :UB7? :'KD 91: CE?I v LKQN OA de?EdAN3639. 

 
656. 'H HQE OAN= =HKNO LANIEO d=JO ?A H=LO dA PAILO3640, O’EH H’AOPEIA Je?AOO=ENA, dA LNAJdNA 

u KD; :U9?I?ED 9EDJH7?H; v3641 d=JO HA NAOLA?P dAO NfCHAO dA LNK?edQNA =dIEJEOPN=PERA JKJ-

?KJPAJPEAQOA3642.  

 
"=JO ?APPA =HPANJ=PERA, O=JO LNeFQdE?A dAO OKHQPEKJO ?KJPAJPEAQOAO eRAJPQAHHAO, H= 

BedeN=PEKJ ?KJ?ANJeA OAN= =HKNO PAJQA dA HQE LNKLKOAN QJ u FHEj;J :; CE:?f?97J?ED :; (w) 9H=: 

9ECFEI?J?ED v3643 EJEPE=HA =R=JP MQ’QJA u B?IJ; v dA H’AJOAIbHA u :;I C;C8H;I v dAO ?KIIEOOEKJO 

dEO?ELHEJ=ENAO =JPEdKL=CA JA OKEP dNAOOeA L=N H’A$*"3644. 
   

657. !AO KNC=JAO deOKNI=EO EJOP=HHeO LKQNNKJP =HKNO R=MQAN à H’ATAN?E?A dA HAQNO BKJ?PEKJO 

dKJP H= ?KJPEJQEPe AOP J=PQNAHHAIAJP =OOQNeA L=N dAO NfCHAO OLe?EBEMQAO dQ 0"2" NeCEOO=JP HAO 

?=O d’AILg?DAIAJP deBEJEPEB, =bOAJ?A, deIEOOEKJ KQ AT?HQOEKJ dA HAQNO IAIbNAO3645 KQ 

                                                
Jq 2015-1207, FHU9., =NP. 18). z 'H AOP J=PQNAH AJ ABBAP d’AJPeNEJAN d=JO H= L=NPEA NeCHAIAJP=ENA dQ !KdA dQ OLKNP ?AO 
dEOLKOEPEKJO HeC=HAO KBBN=JP H= LKOOEbEHEPe u 7KN fU:UH7J?EDI (w) :; FHEDED9;H :;I I7D9J?EDI IKH B; fED:;C;DJ :;I 
DEKL;BB;I ?DJ;H:?9J?EDI ?DJHE:K?J;I F7H B9’: EH:EDD7D9; v dQ 30 OALPAIbNA 2015 v (0=LLKNP NAH=PEB à H'KNdKJJ=J?A 
Jq 2015-1207, FHU9. - "’=EHHAQNO, HAO dEOLKOEPEKJO dQ !KdA dQ OLKNP NAH=PERAO =Q LKQRKEN dA O=J?PEKJ dEO?ELHEJ=ENA 
dA H’A$*" OKJP eC=HAIAJP IKdEBEeAO d=JO HA IgIA OAJO : 9f. !. OLKNP, =NP. *. 232-22, IKd. L=N -Nd. Jq 2015-1207, 
FHU9., =NP. 19). 
3638 !. OLKNP, =NP. 0. 232-87 =H. 1. 
3639 "8?:. =H. 2 ; AP ANP. 7 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3640 *= IgIA LNK?edQNA AOP AJ?KNA LNeRQA dfO HKNO MQ’EH O’=CEN= dA LNK?edAN à H= u CE:?f?97J?ED :; (w) 9H=: 
9ECFEI?J?ED v dAO KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA ("8?:.). 
3641 !. OLKNP, =NP. 0. 232-87 =H. 2, AJREO=CA=JP L=N =EHHAQNO QJA NfCHA deNKC=PKENA AJ ?=O d’u KHg;D9; v, HA IgIA 
.NeOEdAJP eP=JP AJ LKOEPEKJ d’ u 7KJEH?I;H B';DJHU; ;D fED9J?ED :'KD C;C8H; 7L7DJ B';NF?H7J?ED :K :UB7? :'KD 91: 
CE?I v. 'H OAIbHAN=EP MQA H’AT?ALPEKJ AJ ?=QOA =EP LKQN bQP d’eREPAN =QT EJOP=J?AO dEO?ELHEJ=ENAO =JPEdKL=CA dA JA 
LKQRKEN ATAN?AN HAQN KBBE?A =HKNO MQA H’QJ dA HAQNO IAIbNAO REAJdN=EP à deIEOOEKJJAN, OA NAPENAN KQ MQEPPAN OAO 
BKJ?PEKJO LKQN PKQPA =QPNA N=EOKJ (JKP=IIAJP AJ eP=JP HQE-IgIA O=J?PEKJJe LKQN QJ I=JMQAIAJP, L=N ATAILHA 
=QT KbHEC=PEKJO d’EIL=NPE=HEPe LNeRQAO L=N HAO PATPAO), AJ ?KQNO dA I=Jd=P. 
3642 'H AOP LNeRQ L=N HA !KdA dQ OLKNP MQA ?APPA de?EOEKJ OAN= KbHEC=PKENAIAJP u CEJ?LU; v AP u DEJ?f?U; :7DI B;I 
CWC;I fEHC;I v MQA ?AHHAO LNeRQAO O’=CEOO=JP dA H= de?EOEKJ EJEPE=HA, ?’AOP-à-dENA L=N RKEA dA NA?KII=Jde =RA? 
=??QOe dA Ne?ALPEKJ ("8?:.). - Cf. !(A, =NP. 0. 421-5 9-bHEC=PEKJ dA IAJPEKJ d=JO H= de?EOEKJ dAO RKEAO AP deH=EO dA 
NA?KQNO OKQO LAEJA d’EJKLLKO=bEHEPe dA ?AHHA-?E à OKJ dAOPEJ=P=ENA: ; AP !0.A, =NP. *. 211-1 à 6 9-bHEC=PEKJ dA 
IKPER=PEKJ dAO =?PAO =dIEJEOPN=PEBO OKQO LAEJA dA ?AJOQNA LKQN ?=QOA dA RE?A dA BKNIA:. 
3643 "8?:., =H. 1. 
3644 "8?:., =H. 3. - "=JO ?AO ?KJdEPEKJO, H’A$*" OAN= AJ ?=L=?EPe ?KJBKNIeIAJP =Q !KdA dQ OLKNP d’AJ deHERNAN 
?KLEA =QT BedeN=PEKJO OLKNPERAO MQE AJ OKJP dA dNKEP dAOPEJ=P=ENAO ("8?:). !AH= L=N=iP PKQPABKEO EJQPEHA d=JO H= IAOQNA 
Kn ?A OKJP AHHAO MQE JKIIAJP HAO IAIbNAO dA HAQNO KNC=JAO dEO?ELHEJ=ENAO, à IKEJO MQA H= O=J?PEKJ d’QJ =PDHfPA OKEP 
ePAJdQA à QJ =QPNA OLKNP AP MQA ?A dANJEAN AJ LNKBEPA dQN=JP QJA EJOP=J?A dEO?ELHEJ=ENA. AQ?QJA KbHEC=PEKJ dA 
LQbHE?=PEKJ dA ?AO HEOPAO J’AOP ?ALAJd=JP EJOP=QNeA, H’A$*" eP=JP HEbNA dA LNK?edAN KQ JKJ à dAO IAOQNAO dA u 
FK8B?9?JU F7H LE?; UB;9JHED?GK; :7DI B;I 9ED:?J?EDI :Uf?D?;I F7H (..) 9OKJ: 9EBBVg; v ("8?:.). !A?E AOP dKII=CA=bHA 
(4. PKQPABKEO H’=NP. 0. 232-13 dQ !KdA dQ OLKNP) LKQN HAO dNKEPO dAO OLKNPEBO IEO AJ ?=QOA MQE dARN=EAJP =RKEN 
?KJJ=EOO=J?A dA H= ?KILKOEPEKJ dAO BKNI=PEKJO dA FQCAIAJP =BEJ JKP=IIAJP dA LKQRKEN H= ?KJPAOPAN =Q ?KQNO d’QJ 
LNK?fO (4. AJ ?A OAJO : "eHEbeN=PEKJ, A$*", dQ 12 FQEHHAP 2007, Jq 58, $ET=JP HAO IKd=HEPeO dA LQbHE?=PEKJ dA 
?ANP=EJAO de?EOEKJO EJdEREdQAHHAO LNEOAO L=N HAO =QPKNEPeO dA H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA AP dAO 
=LLAHO d'KBBNAO AJ LNK?edQNA =d=LPeA, J(, 31 K?PKbNA 2007, PATPA Jq 138). 
3645 Cf. =NP. 6 =H. 3 AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - "=JO ?AO DULKPDfOAO, u KD DEKL;7K C;C8H; (w) 
9OAN= =HKNO: :UI?gDU :7DI B;I CWC;I 9ED:?J?EDI GK; IED FHU:U9;II;KH FEKH B7 9OAQHA: :KHU; :K C7D:7J H;IJ7DJ R 
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LNeOEdAJPO3646. 

 
&KNIEO ?AO DULKPDfOAO, QJ IAIbNA dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO =JPEdKL=CA JA LAQP 

JKNI=HAIAJP gPNA deIEO dA OAO BKJ?PEKJO u ;D 9EKHI :; C7D:7J v3647, O=QB AJ L=NPE?QHEAN à =RKEN 

Ie?KJJQ HAO KbHEC=PEKJO LAO=JP OQN HQE AJ PANIAO d’EJdeLAJd=J?A AP d’EIL=NPE=HEPe3648 MQE 

?KILPAJP L=NIE HAO LNEJ?ELAO CKQRANJ=JP HAQN JKIEJ=PEKJ3649.  

B - L( 45304(:054 d,9 3,3)8,9 d,9 c5330990549 d09c06204(08,9 (4:0d56(.,  
 
658. 3J AJOAIbHA dA NfCHAO IgH=JP EIL=NPE=HEPe u IK8j;9J?L; v AP u E8j;9J?L; v3650, OAHKJ MQ’EH 

O’=CEN= dA OA LNeIQJEN ?KJPNA dAO =CEOOAIAJPO LKPAJPEAHO d’QJ FQCA OLKNPEB LNEO EOKHeIAJP KQ dA 

H= BKNI=PEKJ dA FQCAIAJP AJREO=CeA ?KIIA QJ PKQP, LKQNN= AJPN=iJAN H= O=J?PEKJ dAO 

?KJPNARAJ=JPO. 

 
ALLHE?=bHAO dQN=JP H’AJOAIbHA dA H= LNK?edQNA dEO?ELHEJ=ENA =JPEdKL=CA AP ?KILHePeAO 

L=N QJA u E8B?g7J?ED v ?KJJATA u :; 9EDf?:;DJ?7B?JU v3651, AHHAO OA BKJdAJP OQN H’=NPE?HA 8 =HEJe= 

1AN dQ 0"2" =QT PANIAO dQMQAH : d B;I C;C8H;I :;I EHg7D;I :?I9?FB?D7?H;I I; FHEDED9;DJ ;D 

JEKJ; ?D:UF;D:7D9; ;J D; F;KL;DJ H;9;LE?H :'?DIJHK9J?ED v dA MQE?KJMQA3652. 

                                                
9EKH?H v à H= ?KJdEPEKJ MQA OKJ EJdEOLKJEbEHEPe =EP ePe doIAJP u 9EDIJ7JU9A: F7H B; FHUI?:;DJ :; B'EHg7D; 
:?I9?FB?D7?H; v (ANP. 7 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
3646 AQL=N=R=JP, HAO PATPAO dAI=Jd=EAJP =QT EJOP=J?AO BedeN=HAO dA dePANIEJAN à H= BKEO HAO KNC=JAO MQE eP=EAJP 
?D=NCeO dQ u 9EDIJ7J v dA H= R=?=J?A dQ LKOPA (ANP. 7 =H. 3 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ 
RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016) NAJRKU=JP à H= JKPA dA b=O dA L=CA Jq 6 dQ 0"2" EJdEMQ=JP MQ’EH 
O’=CEOO=EP LKQN HAO BedeN=PEKJO dA u 9L:HU9?I;H 9=Q OAEJ dA HAQN NfCHAIAJP =JPEdKL=CA: B'EHg7D; (w) fU:UH79H: ?DL;IJ? 
:K FEKLE?H :; 9EDIJ7J;H B'78I;D9;, B';N9BKI?ED EK B';CFW9h;C;DJ :Uf?D?J?f v dQ LNeOEdAJP) AP H= LNK?edQNA dA 
u :UI?gD9=PEKJ: v dQ JKQRA=Q LNeOEdAJP ("8?:., NAJRKU=JP à H= JKPA dA b=O dA L=CA Jq 7 dQ 0"2" EJdEMQ=JP à PEPNA 
d’ATAILHA MQA HA NfCHAIAJP dEO?ELHEJ=ENA =JPEdKL=CA BedeN=H LKQNN=EP AJREO=CAN H= deOECJ=PEKJ dQ IAIbNA u B; FBKI 
7D9?;D v KQ AJ?KNA dQ u L?9;-FHUI?:;DJ v dA H= ?KIIEOOEKJ =JPEdKL=CA, OKQO NeOANRA d=JO ?A dANJEAN ?=O dA 
dePANIEJAN ATLNAOOeIAJP u B'EHg7D; GK? B; :UI?gD;9N=: v). - "eOKNI=EO H= OEPQ=PEKJ AOP LHQO OEILHA : d=JO HAO 
DULKPDfOAO u :k78I;D9; :K FHUI?:;DJ v EH NAREAJP =Q u C;C8H; :; B'EHg7D; :?I9?FB?D7?H; B; FBKI SgU 9d’: 7IIKH;9N: 
B;I fED9J?EDI :; FHUI?:;DJ :; IU7D9; v (ANP. 9 =H. 4, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
3647 ANP. 6 =H. 3 AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3648 Cf. =NP. 8 =H. 3 AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3649 4. L=N =EHHAQNO : !. OLKNP, =NP. 0. 232-87-1 JKQRA=Q (!Nee L=N ". Jq 2016-84, FHU9., =NP. 3). 
3650 Cf. OQN ?AO JKPEKJO : 4. &AÏ+, u 'IL=NPE=HEPe v, EF.9?J., Jq 9, LKQN HAMQAH, u 9O:'7g?II7DJ :; B'?CF7HJ?7B?JU :K 
jKg; (;J :; 9;KN GK? 9ED9EKH;DJ 7L;9 BK? R B7 FH?I; :; :U9?I?ED jKH?:?9J?EDD;BB; EK GK? F;KL;DJ WJH; 9h7HgUI :'KD; 
J;BB; fED9J?ED : B;I ;NF;HJI ;J B;I 7H8?JH;I), B'?CF7HJ?7B?JU H;LWJ KD; :EK8B; :?C;DI?ED : ;BB; :E?J WJH; DED I;KB;C;DJ 
iIK8j;9J?L;j EK F;HIEDD;BB;, C7?I 7KII? iE8j;9J?L;j EK fED9J?EDD;BB;. "B f7KJ UL?J;H 7KII? 8?;D B; FHUjKgU F7H B7 
FH;C?VH;, GK; B; FHUjKg;C;DJ F7H B7 I;9ED:; v. 
3651 Cf. =NP. 8 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP : u FEKH B;I f7?JI, 79J;I ;J ?DfEHC7J?EDI :EDJ ?BI EDJ 
9EDD7?II7D9; ;D H7?IED :; B;KHI fED9J?EDI v. 
3652 #J H= I=PEfNA, EH O’=CEP d’eREPAN MQ’ u 9Q:D; fU:UH7J?ED (w) 9JA OKEP: J;DJU; I? ;BB; C7YJH?I7?J JEJ7B;C;DJ B; 
FEKLE?H :?I9?FB?D7?H;, D; I;H7?J-9; :k7?BB;KHI GK; FEKH :;I H7?IEDI FKH;C;DJ IFEHJ?L;I 9ECC; D; F7I :U9EDI?:UH;H 
KD IFEHJ?f, BK? 9EDI;HL;H I;I 9h7D9;I, ;J9., :; D; F7I FEKHIK?LH;, :; D; F7I 9ED:7CD;H EK :; D; 9ED:7CD;H GK; 
BUgVH;C;DJ, LE?H; R BkEFFEIU :; B; I7D9J?EDD;H BEKH:;C;DJ F7H H7FFEHJ R B7 f7KJ; 9ECC?I; FEKH 97II;H EK 78HUg;H 
I7 97HH?VH; v ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBOv, EF.9?J., L. 28). .KQN HA dENA =QPNAIAJP, HAO NfCHAO ATLKOeAO ?DfH7 OKJP Je?AOO=ENAO dfO HKNO MQA HAO 
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659. !KJBKNIeIAJP à ?AO HECJAO dENA?PNE?AO, KQPNA HAO dEOLKOEPEKJO deFà eRKMQeAO LNKDEb=JP 

HA B=EP LKQN HAO dENECA=JPO AP IedA?EJO BedeN=QT dA OEeCAN d=JO QJ KNC=JA dEO?ELHEJ=ENA 

=JPEdKL=CA3653, HA IgIA NfCHAIAJP HAQN EJPANdEO=EP L=N =EHHAQNO LKQN LNeRAJEN HAO ?KJBHEPO 

d’EJPeNgP u :kWJH; B?UI R (w) 9QJA: fU:UH7J?ED F7H KD B?;D 9EDJH79JK;B 7KJH; GK; 9;BK? HUIKBJ7DJ 

UL;DJK;BB;C;DJ :; B;KH 7:hUI?ED v3654. 

 
"A H= LHQO D=QPA EILKNP=J?A, ?APPA dANJEfNA NfCHA =LLHE?=bHA à PKQP IAIbNA dAOdEPO 

KNC=JAO AOP I=EJPAJ=JP EJPeCNeA d=JO HA ?KNLO IgIA dA H= L=NPEA NeCHAIAJP=ENA dQ !KdA dQ 

OLKNP3655, dA IgIA MQ’QJA =QPNA =J?EAJJA dEOLKOEPEKJ dQ 0"2" BKJd=JP QJA NfCHA 

d’EJ?KILePAJ?A OLe?EBEMQA à REOeA eC=HAIAJP LNeRAJPERA3656.  

 
!’AOP =EJOE MQA, ?KJBKNIeIAJP =QT dEOLKOEPEKJO dA H’=NPE?HA 0. 232-87-1 dQ !KdA dQ 

OLKNP, ?AQT d’AJPNA AQT MQE =QN=EAJP u f7?J B'E8j;J :'KD; I7D9J?ED v =JPEdKL=CA dA PKQPA J=PQNA3657 

KQ MQE OAN=EAJP u IKIF;D9dQO: v à PEPNA u FHEL?IE?H; v LKQN dAO B=EPO dA dKL=CA O=J?PEKJJeO OQN 

HA LH=J dEO?ELHEJ=ENA3658 JA LKQNNKJP F=I=EO OEeCAN d=JO QJA EJOP=J?A dEO?ELHEJ=ENA =JPEdKL=CA. 

 
660. .KQN HA NAOLA?P dA dQ LNEJ?ELA d’EIL=NPE=HEPe AJPAJdQ dA B=dKJ u KbFA?PERA v, QJA dKQbHA 

NfCHA BKJd=IAJP=HA AOP EJOP=QNeA. .KQN debQPAN, EJPANdE?PEKJ AOP B=EPA à PKQP IAIbNA d’QJA 

?KIIEOOEKJ dEO?ELHEJ=ENA =JPEdKL=CA u 9à: B'E997I?ED :'KD; CWC; 7ff7?H;, (w) 9dA: I?Ug;H :7DI 

KD EHg7D; :?I9?FB?D7?H; :'7FF;B I'?B 7 I?UgU :7DI B7 9ECC?II?ED I7?I?; ;D FH;C?VH; 

                                                
u fU:UH7J?ED9O: IFEHJ?L;9O:, DEJ7CC;DJ :UBUg7J7?H;9O:, F;K9RAJP: 7LE?H :7DI B7 g;IJ?ED :kKD IFEHJ ;BB;9O: (w) 9KJP: 
B7 H;IFEDI78?B?JU :;I E8j;9J?fI GK? F;KL;DJ WJH; 9EDJH7H?UI F7H Bk;N;H9?9; ;ff;9J?f ;J ?CF7HJ?7B :K FEKLE?H 
:?I9?FB?D7?H; v ("8?:.). 
3653 Cf. =NP. 6 =H. 5 AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - 'H O’=CEP Hà d’QJA L=NPE?QH=NEPe =Q NAC=Nd dAO 
dEOLKOEPEKJO LNKLNAO à H= I=PEfNA dEO?ELHEJ=ENA ?H=OOEMQA, HAO PATPAO LNeRKU=JP QJEMQAIAJP d=JO ?A dANJEAN ?=O MQA 
H= u C7jEH?JU :;I C;C8H;I v dA H’KNC=JA dEO?ELHEJ=ENA JA O=QN=EP u 7FF7HJ;D9EN: 7KN ?DIJ7D9;I :?H?g;7DJ;I v dA H= 
BedeN=PEKJ (ANP. 2 =H. 7, AJJATA '-6 =QT =NPE?HAO =NPE?HA 0. 131-2 AP 0. 131-7, !. OLKNP. - #J MQKE OAN=EP-EH IKEJO 
CN=RA AJ I=PEfNA dEO?ELHEJ=ENA CeJeN=HA dA RKEN QJ =PDHfPA FQCe L=N QJ JKIbNA OQLeNEAQN (dAQT (2) AJ H’K??QNNAJ?A 
=Q I=TEIQI) dA IAIbNAO =LL=NPAJ=JP =QT EJOP=J?AO dENECA=JPAO BedeN=HAO MQ’AJ I=PEfNA =JPEdKL=CA ? *AO NEOMQAO, 
=Q NAC=Nd dAO I=JMQAIAJPO LKPAJPEAHO =Q LNEJ?ELA d’EIL=NPE=HEPe KQ dA H’ATEOPAJ?A eRAJPQAHHA dA ?KJBHEPO d’EJPeNgPO, 
OKJP PKQP =QOOE CN=JdO d=JO HA LNAIEAN ?=O, à IKEJO dA ?KJOEdeNAN MQA NAH=PERAIAJP à H= dEO?ELHEJA =JPEdKL=CA, ?AQT-
?E OKJP bA=Q?KQL IKEJO =??ALP=bHAO). 
3654 ANP. 6 dANJEAN =H. =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 
BeRNEAN 2016). - !KIIAJP AJ ABBAP dAIAQNAN JAQPNA, =HKNO MQA OKJP LNEJ?EL=HAIAJP AJ FAQ dAO EJPeNgPO BEJ=J?EANO (AJ 
eP=JP HEe à QJA BedeN=PEKJ L=N QJ ?KJPN=P dA PN=R=EH KQ =QPNA) à ?A MQA H= OEPQ=PEKJ dAIAQNA OP=bHA, d=JO dAO OEPQ=PEKJO 
Kn HA LKQRKEN dAO BedeN=PEKJO OLKNPERAO ?KIIA HAQN BKJ?PEKJJAIAJP OAN=EAJP ?KJPAOPeO ?  
3655 Cf. ". Jq 2016-84, FHU9., =NP. 3. 
3656 Cf. =NP. 6 dANJEAN =H. =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 
BeRNEAN 2016). 
3657 !AO dEOLKOEPEKJO OKJP LNe?EOeAO LKQN B=ENA IAJPEKJ ATLNAOOA dAO HEPECAO dA J=PQNA u :?I9?FB?D7?H;, 
7:C?D?IJH7J?L; EK FUD7B; H;B7J?L; R B7 BKJJ; 9EDJH; B; :EF7g; v (". Jq 2016-84, FHU9., =NP. 3). 
3658 AQ IKEJO AJ ?A MQE ?KJ?ANJA ?AO dANJEANO u F;D:7DJ B7 :KHU; :; (w) 9HAQN: IKIF;DI?ED v ("8?:.). 
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?DIJ7D9; v3659. 'H AOP MQAOPEKJ d=JO ?A ?=O d’eREPAN QJ NA-FQCAIAJP L=NPE=H dAO LANOKJJAO IEOAO 

AJ ?=QOA dAR=JP AQT. 

 
 'H HAQN AOP AJOQEPA EJPANdEP dA LNAJdNA L=NP =QT deHEbeN=PEKJO dA ?APPA EJOP=J?A u BEHIGK'?BI 

EDJ KD ?DJUHWJ :?H;9J EK ?D:?H;9J R B'7ff7?H; v3660, IAOQNA LNeRAJPERA NAJBKN?eA L=N QJA =QPNA HAQN 

AJFKECJ=JP dA B=ENA u 9EDD7YJH; 9;J ?DJUHWJ 7K FHUI?:;DJ :; B'EHg7D; :EDJ ?BI IEDJ C;C8H;I v3661. 

 
661. "=JO H= JeC=PERA, à H’EJOP=N L=N =EHHAQNO dAO DULKPDfOAO dA Ie?KJJ=EOO=J?A dA H’AJOAIbHA 

dAO NfCHAO AP LNEJ?ELAO LNeRAJ=JP HAO I=JMQAIAJPO LKPAJPEAHO à H= L=NPE=HEPe dAO FQCAIAJPO 

NAJdQO L=N HAO KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA, HAQNO IAIbNAO AJ OANKJP u ;N9BKI v3662 L=N 

de?EOEKJ dA u Bk?DIJ7D9; :?H?g;7DJ; 9ECFUJ;DJ; :; B7 fU:UH7J?ED v3663. 

 
1E PAH AOP HA ?=O, à H’EJOP=N dAO DULKPDfOAO d’=bOAJ?A, AILg?DAIAJP deBEJEPEB KQ deIEOOEKJ 

d’QJ IAIbNA d’QJA ?KIIEOOEKJ dEO?ELHEJ=ENA =JPEdKL=CA, H'AT?HQOEKJ ?KJOP=PeA dA H’QJ d’AQT 

AJPN=iJAN= H= JKIEJ=PEKJ d’QJ u DEKL;7K v OAHKJ QJA LNK?edQNA OEIEH=ENA à ?AHHA LNeRQA LKQN HA 

?DKET dA OKJ u FHU:U9;II;KH v AP u FEKH B7 9OAQHA: :KHU; :K C7D:7J H;IJ7DJ R 9EKH?H v3664. 

 

                                                
3659 ANP. 11 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3660 "8?:., =H. 1. 
3661 "8?:. - 'H AOP AJ H’K??QNNAJ?A LKOOEbHA dA ?EPAN à PEPNA d’ATAILHA HA ?=O dQ LNeOEdAJP d’QJA HECQA NeCEKJ=HA MQE 
OEfCAN=EP d=JO QJA EJOP=J?A =Q ?KQNO dA H=MQAHHA EH =QN=EP à OP=PQAN OQN QJA =BB=ENA IAPP=JP AJ ?=QOA QJ ?HQb dA O= 
NeCEKJ. #J H’=bOAJ?A dA LNe?EOEKJ OQN H= JKPEKJ d’u EJPeNgP dENA?P KQ EJdENA?P v à QJA =BB=ENA, HA IAIbNA dA H= 
?KIIEOOEKJ dEO?ELHEJ=ENA MQE =QN=EP QJ dKQPA OQN ?A LKEJP OAN=EP bEAJ =REOe dA JA L=O OEeCAN, d’=QP=JP LHQO MQA H= 
FQNEOLNQdAJ?A = QJA u ?KJ?ALPEKJ H=NCA v dA ?APPA JKPEKJ. z .=N =EHHAQNO, HAO PATPAO =JPeNEAQNO LNeRKU=EAJP MQA ?APPA 
EJBKNI=PEKJ dAR=EP =RKEN HEAQ u 7L7DJ B; :U8KJ :; B7 IU7D9; v (ANP. 11 =H. 2 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-
86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016)), ?A MQE OAIbHA Je=JIKEJO HKCEMQAIAJP dARKEN 
PKQFKQNO gPNA HA ?=O. 
3662 Cf. ANP. 8 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - 1E u B7 HUFH;II?ED :?I9?FB?D7?H; :E?J WJH; 
?CF7HJ?7B; v, AHHA dKEP eC=HAIAJP u B; F7H79iPNA: v LQEOMQ’EH O’=CEP dA JA u F7I 799HU:?J;H Bk?:U; GK; B;I EHg7D;I 
:?I9?FB?D7?H;I :kKD; fU:UH7J?ED D; IEDJ GK; B; 8H7I IU9KB?;H :; 9;BB;-9?. %;I 9EDIUGK;D9;I IKI9;FJ?8B;I :kWJH; 
;Dg;D:HU;I F7H KD; I7D9J?ED :?I9?FB?D7?H; IKH B7 97HH?VH; :kKD IFEHJ?f, DEJ7CC;DJ FHEf;II?EDD;B, IKFFEI;DJ 9AJ 
ABBAP: GK; B;I EHg7D;I GK? B7 FH;DD;DJ :?IFEI;DJ :kKD; HU;BB; ?D:UF;D:7D9; GK? ;IJ BkKD; :;I 9ED:?J?EDI :; B7 GK7B?JU 
:; B7 I7D9J?ED ;J :; B7 FHEFEHJ?EDD7B?JU :; 9;BB;-9? F7H H7FFEHJ R B7 f7KJ; 9ECC?I; v (Cf. (.-$. *A!&A3+#, ÉPQdA 
3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 28). 
3663 "8?:. - 'JOP=J?A MQ’AHHAO =QNKJP LNe=H=bHAIAJP deOECJe =Q OAEJ dA HAQN NfCHAIAJP =JPEdKL=CA (4. H’=NP. 8 =H. 3 
=J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016) MQE eP=EP LHQO 
LNe?EO).  
3664 ANP. 7 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
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662. "=JO H= OEPQ=PEKJ EJRANOA3665, H= LNK?edQNA dEO?ELHEJ=ENA LKQNN= =HKNO OA deNKQHAN 

JKNI=HAIAJP, O=JO LNeFQdE?A dA O=EOEJAO LKOPeNEAQNA dA H= FQNEdE?PEKJ =dIEJEOPN=PERA3666. 

F 2 - L, dB85u2,3,4: d, 2( 685cBdu8, d,v(4: 2,9 c5330990549 d09c06204(08,9 
(4:0d56(., 
 
663. u 9#:K Ug7H: R Bk?CFEHJ7D9; GK; IEDJ IKI9;FJ?8B;I :; H;LWJ?H B;I I7D9J?EDI :?I9?FB?D7?H;I, 

DEJ7CC;DJ R BkUg7H: :; IFEHJ?fI FHEf;II?EDD;BI, ?B D; I;H7?J F7I 799;FJ78B; GK; B7 FHE9U:KH; 

:?I9?FB?D7?H;, O 9ECFH?I Bk?DIJHK9J?ED EKLH7DJ 9;BB;-9? DEJ7CC;DJ ;D C7J?VH; :; :EF7g;, IE?J 

IECC7?H; ;J ;NFU:?J?L; v3667.  

 
!’AOP LKQNMQKE KJP PKQFKQNO PNKQRe à O’=LLHEMQAN AJ ?A dKI=EJA QJ ?ANP=EJ JKIbNA dA 

LNEJ?ELAO CeJeN=QT dA LNK?edQNA =dIEJEOPN=PERA PAHO MQA ?AQT EILKO=JP HA NAOLA?P dAO dNKEPO dA 

H= deBAJOA3668 KQ dQ ?KJPN=dE?PKENA3669. 

  
664. 'HO PNKQRAJP dKNeJ=R=JP QJA ?KJOe?N=PEKJ d=JO H= L=NPEA HeCEOH=PERA dQ !KdA dQ OLKNP, 

NAOLA?PERAIAJP dA B=dKJ ATLNAOOA LKQN HA LNAIEAN AP P=?EPA LKQN HA OA?KJd. AQT PANIAO dAO 

dEOLKOEPEKJO dA OKJ =NPE?HA *. 232-21 LKQN debQPAN, HA 0"2" KbHEC=PKENAIAJP edE?Pe L=N HAO 

                                                
3665 *= MQAOPEKJ dA H’EIL=NPE=HEPe dAO IAIbNAO dAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT JA NARgPEN=EP L=O H= IgIA 
EILKNP=J?A AJ I=PEfNA dA dEO?ELHEJA CeJeN=HA AP dA dKL=CA, OLe?EBEMQAIAJP OE H’KJ O’EJPeNAOOA =QT O=J?PEKJO 
OQO?ALPEbHAO d’gPNA LNKJKJ?eAO AJ ?AO dEBBeNAJPO dKI=EJAO, ?AHHA-?E eP=JP AJ H’K??QNNAJ?A dA IKEJdNA EJPeNgP AJ 
I=PEfNA =JPEdKL=CA ! (Cf. (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO 
(2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., LL. 28-29). 1AHKJ ?AO dANJEANO AJ ABBAP, OE H’u ?D:UF;D:7D9; 9dAO IAIbNAO dAO 
KNC=JAO dEO?ELHEJ=ENAO: Ik?CFEI; :VI BEHI GK; 9; IEDJ :;I EHg7D;I :; B7 fU:UH7J?ED GK? ;Dg7g;DJ B;I FEKHIK?J;I 
:?I9?FB?D7?H;I 97H ?BI F;KL;DJ 9EDI?:UH;H 9ECC; f7KJ?f KD 7g?II;C;DJ GK? D; I;H7 F7I DU9;II7?H;C;DJ F;HTK 9ECC; 
J;B F7H BkEHg7D; :?I9?FB?D7?H; (w) 9?:k;IJ :k7KJ7DJ FBKI FB7KI?8B; ;D C7J?VH; :; :?I9?FB?D; gUDUH7B; GKk?B Dk;N?IJ; 
F7I, ;J D; I7KH7?J ;N?IJ;H, KD; :Uf?D?J?ED B?C?J7J?L; :;I f7KJ;I :?I9?FB?D7?H;I, 9;BB;I-9? :7DI B7 C7jEH?JU :;I 97I I; 
:Uf?D?II7DJ 9ECC; KD; L?EB7J?ED F7H KD B?9;D9?U :;I E8B?g7J?EDI GK? Ik?CFEI;DJ R BK? ;K Ug7H: R B7 GK7B?JU FHU9?JU; v 
("8?:., L. 29). *KCEMQAIAJP, HAO IgIAO ?KJ?HQOEKJO JA LKQNN=EAJP gPNA PENeAO AJ I=PEfNA dA dKL=CA AJ ?KJOEdeN=PEKJ 
dQ B=EP, LKQN NeOQIAN, MQA HAO I=NCAO dA I=JyQRNA AJ ?A dKI=EJA OKJP BKNP NedQEPAO LKQN HAO KNC=JAO dEO?ELHEJ=ENAO 
O’=CEOO=JP dA H= J=PQNA dAO O=J?PEKJO LNKJKJd=bHAO ("8?:.)). - +=EO ?}AOP KQbHEAN MQ’=Q IKIAJP d’EJBHECAN dAO LAEJAO 
LNeRQAO L=N HA 0"2", HAO KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA OKJP ?KJPN=EJPO =Q NAOLA?P dAO IgIAO LNEJ?ELAO MQ’AJ 
I=PEfNA dA dEO?ELHEJA CeJeN=HA, AP JKP=IIAJP =Q LNEJ?ELA dA LNKLKNPEKJJ=HEPe, AT?HQ=JP HA LNKJKJ?e dA PKQPA 
O=J?PEKJ =QPKI=PEMQA.  
3666 Cf. AJ I=PEfNA dEO?ELHEJ=ENA ?H=OOEMQA : !#, 30 JKRAIbNA 1994, BEDD;J, Jq 136539, %;8., L. 1206 ; QKEJ. jKH., 
JK 19, 7 I=NO 1995, JKPA +A*'%,#0. - 4. AJ?KNA AJ ?A MQE ?KJ?ANJA dA JKQRAHHAO ?AJOQNAO dA de?EOEKJO BedeN=HAO 
LKQN ?=QOA dA I=JMQAIAJP =Q LNEJ?ELA d’EIL=NPE=HEPe : !#, 27 K?PKbNA 1999, FU:UH7J?ED fH7DT7?I; :; fEEJ87BB, JK 
196251 ; KQ !AA  KNdA=QT, 27 K?PKbNA 2003, 1. 9/ FU:UH7J?ED fH7DT7?I; h7D:?IFEHJ, R;L. jKH. U9E. IFEHJ, 2004, 
JK 70, L. 55.  
3667 (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., LL. 29. 
3668 !# AOO., 26 K?PKbNA 1945, AN=IQ, %;8., L. 213 ; EDCE, 1947, Jq 1, L. 48, ?KJ?H. 0. -"#,2 ; ,., 1946, 3, 1, 
?KJ?H. 0. -"#,2 ; D., 1946 L. 158, JKPA %. +-0A,%#. 
3669 !# 1A?P., 13 FQEJ 1984, AIIE9?7J?ED !7D:87BB CBK8 :; COIE?Dg, %;8., L. 217 ; D., 1985, '0, L. 142, KbO. 
+-0A,%# ; AJDA, 1984 L. 531, ?DNKJ. (.-#. 1!&-#22* AP 1. &3 A!. - 4. eC=HAIAJP : !#, 25 FQEJ 1990, 
-?IED ; D., 1991, L. 393, KbO. (.-$. *A!&A3+#. 
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BedeN=PEKJO OLKNPERAO dKEP =EJOE KNC=JEOAN dAO ?KJPNmHAO, LNK?edQNAO dEO?ELHEJ=ENAO AP O=J?PEKJO 

dAO B=EPO dA dKL=CA u :7DI B; H;IF;9J :;I :HE?JI :; B7 :Uf;DI; v3670. 

 
.=N =EHHAQNO, =Q PEPNA dQ NAOLA?P dQ LNEJ?ELA dQ ?KJPN=dE?PKENA, HA IgIA =NPE?HA AJFKEJP 

d=JO ?A ?=dNA =Q LKQRKEN NeCHAIAJP=ENA dA LNeRKEN MQA HAQN u EHg7D; :?I9?FB?D7?H; :; FH;C?VH; 

?DIJ7D9; (w) I; FHEDED9; (w) 7FHVI GK; B'?DJUH;IIU 7 UJU C?I ;D C;IKH; :; FHUI;DJ;H I;I 

E8I;HL7J?EDI (w) v3671. 

 
665. !KJBKNIeIAJP à ?AO dEOLKOEPEKJO, HAO LNEJ?ELAO AJ ?=QOA ENNECQAJP3672 QJA PNfO CN=JdA 

L=NPEA dAO dEOLKOEPEKJO dQ 0"2" LNKLNAO à H= LNK?edQNA dEO?ELHEJ=ENA dA LNAIEfNA EJOP=J?A (A) 

=R=JP PKQP LNEOA eRAJPQAHHA dA O=J?PEKJ (B). 

A - L( 685cBdu8, d09c06204(08, d, 68,30C8, 049:(4c,  
 
666. x ?KILPAN dA H= Ne?ALPEKJ L=N H= BedeN=PEKJ ?KILePAJPA dQ NeOQHP=P d’=J=HUOA AP/KQ d’QJ 

dKOOEAN ?KILNAJ=JP dAO EJBKNI=PEKJO dA PKQPA J=PQNA LANIAPP=JP H’AJC=CAIAJP dA LKQNOQEPAO 

dEO?ELHEJ=ENAO ?KJPNA AQT KQ d’=QPNAO LANOKJJAO OQN HA BKJdAIAJP dA H= HeCEOH=PEKJ =JPEdKL=CA3673, 

HA PN=EPAIAJP dA ?AO =BB=ENAO LKQNN= gPNA AJP=Ie. 

 
*AO PATPAO NeCEOO=JP H= LNK?edQNA dEO?ELHEJ=ENA dAR=JP HAO KNC=JAO dA LNAIEfNA EJOP=J?A 

BKJP LNe?edAN HA NAJdQ dQ deHEbeNe (2) dA dEBBeNAJPAO LD=OAO LNe=H=bHAO (1). 

1 - L,9 6/(9,9 68B(2()2,9 à 2( 6809, d, 9(4c:054  
  

667. 'H OAN= =HKNO LNK?ede à H’EJOPNQ?PEKJ (() MQE debKQ?DAN= JKNI=HAIAJP OQN QJA =QdEAJ?A 

dEO?ELHEJ=ENA ()), d=JO HA NAOLA?P dQ LNEJ?ELA dA OeL=N=PEKJ dAO BKJ?PEKJO d’EJOPNQ?PEKJ AP dA 

de?EOEKJ3674. 

                                                
3670 AH. 4. 
3671 AH. 5. 
3672 'H OAN=EP LKOOEbHA u 7KjEKH:khK? v dA u 9EDI?:UH;H GK; F7H B;I g7H7DJ?;I GKk(w) EffH; 9H= LNK?edQNA 
dEO?ELHEJ=ENA P=JP CeJeN=HA MQ’=JPEdKL=CA: (w) 9?KJOPEPQA: CWC; KD; FHE9U:KH; GK7I? jKH?:?9J?EDD;BB; v (Cf. (.-$. 
*A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., 
L. 29). - #J ABBAP, ?APPA dANJEfNA OA PNKQRA PAHHAIAJP AJ?=dNeA, P=JP L=N HA 0"2" MQA L=N HAO de?EOEKJO dAO 
FQNEdE?PEKJO LQbHEMQAO MQE KJP LQ, =Q BQN AP à IAOQNA dA HAQNO de?EOEKJO dA ?AJOQNA KQ =REO, HAQN IKJPNAN H= RKEA à 
OQERNA, MQ’EH AOP HKEOEbHA dA LAJOAN IgIA MQA H= LNK?edQNA AJ MQAOPEKJ AOP LHQO LNKPA?PNE?A dAO dNKEPO dAO OLKNPEBO 
LKQNOQEREO MQA ?AHHA EJOPEPQeA B=?A à H’A$*". 
3673 Cf. =NP. 15 à 20, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3674 *’=J=HKCEA AOP B=EPA =RA? HA LNEJ?ELA dA OeL=N=PEKJ dAO BKJ?PEKJO d’EJOPNQ?PEKJ AP dA FQCAIAJP =LLHE?=bHA AJ 
I=PEfNA LeJ=HA (Cf. !.., =NP. 49 =H. 2 AP 253). - "=JO HA ?=dNA dAO LKQRKENO MQ’AHHA PEAJP dAO dEOLKOEPEKJO dA H’=NPE?HA 
*. 232-22 =H. 1, 3q dQ !KdA dQ OLKNP (.KQRKEN dA NeBKNI=PEKJ dAO de?EOEKJO BedeN=HAO ?KQLHe à QJA B=?QHPe d’=QPK-
O=EOEJA), ?’AOP LNe?EOeIAJP H= MQAOPEKJ dA H= u LNePAJdQA v KQ u ABBA?PERA v =bOAJ?A dA OeL=N=PEKJ dAO =QPKNEPeO dA 
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( - L( 6/(9, d’049:8uc:054  
 

668. *AO KNC=JAO BedeN=QT ?KILePAJPO3675 JKIIAJP dAO LANOKJJAO dAOPEJ=P=ENAO dAO dKOOEANO 

dA ?AHHAO MQE OKJP LKQNOQEREAO dEO?ELHEJ=ENAIAJP LKQN gPNA AJ u 9h7Hg9A: :; (w) 9 HAQN: 

?DIJHK9J?ED v AJ u FH;C?VH; ?DIJ7D9; v3676 =R=JP QJ =LLAH eRAJPQAH. 

 
"=JO dAO ?KJdEPEKJO PA?DJKHKCEMQAO NAJKQRAHeAO3677, H= IEOOEKJ3678 dA ?AO 

EJOPNQ?PAQNO3679, OKQIEO ?KIIA HAO IAIbNAO dAO KNC=JAO dEO?ELHEJ=ENAO à QJA KbHEC=PEKJ dA 

?KJBEdAJPE=HEPe AP dA PN=EPAIAJP EIL=NPE=H dAO =BB=ENAO MQE HAQNO OKJP PN=JOIEOAO3680, R= debQPAN 

L=N H’EJBKNI=PEKJ dAO LANOKJJA LKQNOQEREAO (0) =R=JP MQ’EHO JA N=OOAIbHAJP HAO LNAQRAO dAO B=EPO 

dA dKL=CA (00). 

0 - L’04-583(:054 d,9 6,89544, 65u89u0v0,9 
 

669. &KNO HA ?=O Kn H’=BB=ENA AOP AT?ALPEKJJAHHAIAJP ?H=OOeA à ?A OP=dA3681, ?APPA LANOKJJA MQE 

OAN= HA LHQO OKQRAJP QJ =PDHfPA dARN= OA PNKQRAN AJ LKOOAOOEKJ d’QJ dK?QIAJP HQE EJdEMQ=JP u ;J, 

                                                
LKQNOQEPA AP dA FQCAIAJP =Q OAEJ dA H’A$*" MQE BEP H’KbFAP dA ?KJPAOP=PEKJO dAR=JP HA !KJOAEH d’ÉP=P O=JO MQA HAO 
NA?KQNO EJPAJPeO J’=bKQPEOOAJP à QJA ?AJOQNA dA OAO de?EOEKJO (Cf. !#, 11 I=NO 2011, FU:U:UH7J?ED fH7DT7?I; 
:'UGK?J7J?ED, Jq 341658, EF.9?J. ; AP !#, -Nd. dA NeBeNe, 13 FQEHHAP 2011, BEDLE?I?D, Jq 350274, EF.9?J.).    
3675 1KEP QJA u EJOP=J?A dENECA=JPA v ?DKEOEA à ?AP ABBAP KQ à deB=QP u HA LNeOEdAJP dA H= BedeN=PEKJ v (ANP. 13 =H. 1, 
AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). z 4. =R=JP : =NP. 12 =H. 1 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. 
OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016), NAJRKU=JP à QJA JKPA dA b=O dA L=CA Jq 5 dQ 0"2", 
AJREO=CA=JP JKP=IIAJP à PEPNA d’ATAILHA HA B=EP MQA H’KNC=JA dA deOECJ=PEKJ dQ N=LLKNPAQN LQEOOA gPNA ?KJOPEPQe 
L=N HA u FHUI?:;DJ v KQ HA u 9EC?JU :?H;9J;KH v dA H= BedeN=PEKJ.  
3676 "8?:. 
3677 Cf. =NP. 12 AP 14, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, ?NeeO L=N ". Jq 2016-84, FHU9., =NP. 2. - 4. 4AEHHA 
LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA 
dKL=CA v, EF.9?J. (u *= LKOOEbEHEPe dA NA?KQNEN à dAO IKUAJO dA ?KJBeNAJ?AO PeHeREOQAHHAO AOP deOKNI=EO LNeRQA, à H= 
dAI=JdA H'EJPeNAOOe AP d=JO HA NAOLA?P d'QJ JERA=Q dA Oe?QNEPe AP dA ?KJBEdAJPE=HEPe OQBBEO=JP (=NP. 12). *= 
PN=JOIEOOEKJ dAO dK?QIAJPO AP =?PAO dA LNK?edQNA =EJOE MQA PKQP KQ L=NPEA dQ dKOOEAN dEO?ELHEJ=ENA AOP LKOOEbHA L=N 
RKEA eHA?PNKJEMQA (=NP. 14) v). - 4. =QOOE : ,.  *A,!&A0", u x H= QJA z *QPPA ?KJPNA HA dKL=CA z AdKLPEKJ d’QJ 
JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J., L. 6. 
3678 /QE u H;TE?L;DJ :UBUg7J?ED :K FHUI?:;DJ :; B7 fU:UH7J?ED FEKH JEKJ;I B;I 9EHH;IFED:7D9;I H;B7J?L;I R 
B'?DIJHK9J?ED :;I 7ff7?H;I v (ANP. 13 =H. 6, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
3679 !AO dANJEANO OKJP u B; FBKI IEKL;DJ :9AO: I7B7H?U9O: fU:UH79QT: v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA 
dKL=CA v, Jq 131). 
3680 ANP. 13 =H. 2 à 5, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - 'HO KJP OQNPKQP d=JO HAQN AJOAIbHA EJPANdE?PEKJ 
dA OEeCAN =Q OAEJ dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO =JPEdKL=CA, MQA ?A OKEP AJ LNAIEfNA EJOP=J?A KQ AJ =LLAH, =HKNO 
MQ’u ?BI D; F;KL;DJ v AJ?KNA EJOPNQENA QJ dKOOEAN O’EHO KJP, NAH=PERAIAJP à H’ u 7ff7?H; v AJ ?=QOA, u KD ?DJUHWJ :?H;9J 
EK ?D:?H;9J v (ANP. 13 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). .=N =EHHAQNO, OE HA I=JMQAIAJP à ?AO 
KbHEC=PEKJO AOP KbHEC=PKENAIAJP u I7D9J?ED9Je: v, HAO PATPAO JA LNeRKEAJP JE H’KNC=JA ?KILePAJP LKQN ?A B=ENA, JE H= 
J=PQNA dA H= O=J?PEKJ LNKJKJd=bHA MQE dARN=EP gPNA H’AT?HQOEKJ ("8?:., =H. 5). - #J ?KJOeMQAJ?A dA ?AO dEOLKOEPEKJO 
u KD J;B 97I D; 9dARN=EP L=O: H;B9ARAN: (w), R CE?DI GK; B7 fU:UH7J?ED D; B; IEKh7?J;, :K FEKLE?H fU:UH7B :; :?I9?FB?D; 
gUDUH7B; v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 131). 
3681 *’=BB=ENA LAQP AJ ABBAP O’=NNgPAN à ?A OP=dA (Cf. =NP. 20, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP) d=JO HAO 
DULKPDfOAO dA dePAJPEKJ, QPEHEO=PEKJ KQ PAJP=PERA dA dePAJPEKJ dA OQbOP=J?AO KQ IePDKdAO dKL=JPAO (Cf. !. OLKNP, 
=NP. *. 232-9 =H. 1q AP 2q) O’EH =LL=N=iP MQA H’=PDHfPA dKJP HA dKOOEAN = ePe PN=JOIEO à H= BedeN=PEKJ dEOLKOA d’QJA A32 
u :UB?LHU; F7H B'Ag;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; :EF7g;, EK (w) :EDJ (w) 9?AHHA-?E: 79QN=EP: H;9EDDK B7 L7B?:?JU v 
("=JO ?A dANJEAN ?=O EH AOP MQAOPEKJ dA ?AHHAO MQE OKJP deHERNeAO L=N QJA -,A" ePN=JCfNA, QJA KNC=JEO=PEKJ 
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B; 97I U9hU7DJ, 9à: IED 7LE97J GK'KD; FHE9U:KH; :?I9?FB?D7?H; ;IJ ;Dg7gU; v à OKJ AJ?KJPNA AP 

dAO u gH?;fI H;J;DKI v ?KJPNA HQE3682.  

 
!AQT-?E eP=EAJP AJ LNEJ?ELA LKNPeO à H= ?KJJ=EOO=J?A dA H’EJPeNAOOe L=N HA bE=EO u :'KD; 

B;JJH; H;9ECC7D:U; 7L;9 :;C7D:; :'7L?I :; HU9;FJ?ED v3683 MQE LANIAPP=EP dA C=N=JPEN =Q IEAQT 

HA NAOLA?P dAO dNKEPO dA H= deBAJOA.  

 
#Q eC=Nd Je=JIKEJO à H= HKQNdAQN dA ?APPA BKNI=HEPe =Q NAC=Nd dAO BEJ=J?AO BedeN=HAO KQ 

dAO =OOK?E=PEKJO OLKNPERAO HK?=HAO3684, HA 0"2" AOP L=N H= OQEPA RAJQ =PPeJQAN O= NECQAQN AJ 

KBBN=JP =QT BedeN=PEKJO H= LKOOEbEHEPe d’EJBKNIAN QJ =PDHfPA u F7H JEKJ 7KJH; CEO;D (w) 

F;HC;JJ7DJ :; f7?H; B7 FH;KL; :; I7 HU9;FJ?ED F7H B; :;IJ?D7J7?H; v3685.  

 
670. #J LN=PEMQA, AHHA LKQNN= gPNA Ne=HEOeA L=N u H;C?I; ;D C7?DI FHEFH;I 7L;9 :U9h7Hg; v dAO 

dK?QIAJPO Je?AOO=ENAO à H’AJC=CAIAJP dAO LKQNOQEPAO dEO?ELHEJ=ENAO3686. 

                                                
NAOLKJO=bHA d'QJA CN=JdA I=JEBAOP=PEKJ OLKNPERA EJPANJ=PEKJ=HA KQ L=N QJA BedeN=PEKJ EJPANJ=PEKJ=HA) KQ LAQP 
=LLKNPAN H= LNAQRA d’QJA u H7?IED CU:?97B; :ûC;DJ jKIJ?f?U; v, ?’AOP-à-dENA d’u KD; KHg;D9; CU:?97B; v, d’QJ 
u JH7?J;C;DJ :'KD UJ7J F7JhEBEg?GK; 7?gK v KQ dA u 9?H9EDIJ7D9;I ;N9;FJ?EDD;BB;I v (Cf. !. OLKNP, =NP. 0. 232-85-1, 
1q à 3q). 3JA LNK?edQNA OLe?EBEMQA AOP L=N =EHHAQNO EJOP=QNeA à ?AP ABBAP. !APPA u :U9?I?ED :; 9B7II;C;DJ :; Bk7ff7?H; v 
AOP =dKLPeA L=N u B; FHUI?:;DJ :; B'EHg7D; :?I9?FB?D7?H; :; FH;C?VH; ?DIJ7D9; (w) v (ANP. 20, =H. 1 AP 2 ; AJJATA ''-
2 à H’=NPE?HA 0. 232-86, !. OLKNP. z 4. =R=JP : =NP. 17 =H. 1 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ 
RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016), dAI=Jd=JP H’u 7L?I 9LNe=H=bHA: :K CU:;9?D fU:UH7B v (". Jq 2016-
84, FHU9., =NP. 2. z 4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA 
PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, EF.9?J. ; AP ,.  *A,!&A0", u x H= QJA z *QPPA ?KJPNA HA dKL=CA z 
AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J., L. 6)). #HHA AOP AJOQEPA à H= BKEO u DEJ?f?U; R B'?DJUH;IIU 
;J, B; 97I U9hU7DJ, R B7 EK B;I F;HIEDD;I ?DL;IJ?;I :; B'7KJEH?JU F7H;DJ7B; EK 7K H;FHUI;DJ7DJ BUg7B F7H B;JJH; 
H;9ECC7D:U; 7L;9 :;C7D:; :'7L?I :; HU9;FJ?ED EK F7H B;JJH; H;C?I; 9EDJH; HU9UF?IIU KQ (w) F7H JEKJ CEO;D 
F;HC;JJ7DJ :';D g7H7DJ?H B'UC?II?ED ;J B7 HU9;FJ?ED :7DI B;I 9ED:?J?EDI FHULK;I F7H B'7HJ?9B; 14 v, I=EO AJ?KNA à 
H’A$*" ("8?:., =H. 3 AP 4). !APPA OA?KJdA JKPEBE?=PEKJ R= LANIAPPNA à H’A$*" dA B=ENA QO=CA, OE AHHA HA OKQD=EPA, dA 
u IED FEKLE?H :; HUfEHC7J?ED :; B7 :U9?I?ED :; 9B7II;C;DJ v (?8?:., =H. 5), AP ?A, u :7DI KD :UB7? :; :;KN CE?I R 
9ECFJ;H :; B7 HU9;FJ?ED :K :EII?;H 9ECFB;J v (!. OLKNP, =NP. *. 232-22, =H. 1 3q). 
3682 ANP. 21 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. z .=N =EHHAQNO, u 9H:; 97I U9hU7DJ, B7 EK B;I F;HIEDD;I 
?DL;IJ?;I :; B'7KJEH?JU F7H;DJ7B; EK B; H;FHUI;DJ7DJ BUg7B :; B'?DJUH;IIU IEDJ ?DfEHCUI I;BED B;I CWC;I CE:7B?JUI v 
("8?:., =H. 2). 
3683 ANP. 18 =H. 1 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 
2016). - 4. =?PQAHHAIAJP : ANP. 21 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3684 #J I=PEfNA dA dEO?ELHEJA CeJeN=HA, AJ LNAJ=JP LKQN ATAILHA HAO ?KILePEPEKJO NeCEKJ=HAO dA BKKPb=HH OA 
deNKQH=JP ?D=MQA SAAG-AJd AJ $N=J?A, QJA OKET=JP=EJA dA ?=NPKJO F=QJAO AJRENKJ REAJJAJP O=J?PEKJJAN dAO FKQAQNO 
PKQPAO HAO BEJO dA OAI=EJAO. 'H B=QdN=EP =HKNO LNK?edAN dA B=dKJ DAbdKI=d=ENA à H’AJRKE d’QJ JKIbNA eMQER=HAJP dA 
HAPPNAO NA?KII=JdeAO, ?A MQE dAI=JdAN=EP à H= BedeN=PEKJ ?KJ?ANJeA dA bQdCePAN dAO OKIIAO d’QJ IKJP=JP 
?KHKOO=H. 
3685ANP. 18 =H. 1 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 
2016). 
3686 "8?:., NAJRKU=JP à H= JKPA dA b=O dA L=CA Jq 10 dQ 0"2" MQE PN=EP=EP eC=HAIAJP AJ OAJO EJRANOA d’QJA 
LKOOEbEHEPe dA OECJEBE?=PEKJ dAO EJBKNI=PEKJO AJ ?=QOA u F7H LE?; :'hK?II?;H v (1E HA NA?KQNO à QJ KBBE?EAN IEJEOPeNEAH 
LNeOAJPA dAO C=N=JPEAO AJ?KNA LHQO EILKNP=JPAO MQA H= *0A0 LKQN HAO OLKNPEBO, OKJ ?KoP AOP LNKDEbEPEB. x H’EJRANOA, 
H= NAIEOA AJ I=EJO LNKLNAO dAO dK?QIAJPO Je?AOO=ENAO AOP EJPeNAOO=JPA BEJ=J?EfNAIAJP I=EO AJ LN=PEMQA L=NBKEO 
dEBBE?EHA à Ne=HEOAN. AQ BEJ=H, OQNPKQP d=JO HAO =BB=ENAO dA dKL=CA, H= *0A0 OAIbH=EP ?KJOPEPQAN HA IKUAJ HA LHQO 
=LLNKLNEe). - 4. =?PQAHHAIAJP : ANP. 21 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (/QE JA PN=EPA LHQO dA ?AO 
LKOOEbEHEPeO bEAJ MQ’AHHAO L=N=EOOAJP AJ?KNA d’=?PQ=HEPe). 
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"eOKNI=EO, AHHA LKQNN= IgIA H’gPNA u F7H LE?; UB;9JHED?GK; 7K CEO;D :'KD; 7FFB?97J?ED 

:U:?U; g7H7DJ?II7DJ B7 f?78?B?JU :; B'?:;DJ?f?97J?ED :;I F;HIEDD;I v3687 =EJOE MQA L=N u B'UC?II?ED 

;J B7 HU9;FJ?ED v3688 dQ u :E9KC;DJ UDEDT7DJ B;I gH?;fI H;J;DKI v3689 ?KJPNA H= LANOKJJA IEOA AJ 

?=QOA. 

 
671. *QE OANKJP, L=N =EHHAQNO, =dFKEJPAO dEBBeNAJPAO LEf?AO ?KILHeIAJP=ENAO d=JO HAO ?=O dA 

OKQOPN=?PEKJ KQ KLLKOEPEKJ à ?KJPNmHA =EJOE MQA d’QO=CA dA LNKdQEPO dKL=JPO. 'H OAN= MQAOPEKJ 

NAOLA?PERAIAJP u :K FHE9VI-L;H87B :; 9EDJH[B; 9EDIJ7J7DJ v dA PAHO =CEOOAIAJP AP u :K HUIKBJ7J 

:; B'7D7BOI; v dAO LNeHfRAIAJPO QNEJ=ENA AP/KQ O=JCQEJ ABBA?PQeO OQN QJ =PDHfPA ?KJPNmHe 

LKOEPEB3690. 

 
"=JO ?APPA dANJEfNA DULKPDfOA, HA bQP LKQNOQERE AOP dA HQE LANIAPPNA, ?KJBKNIeIAJP à 

?APPA LKOOEbEHEPe MQE HQE AOP N=LLAHeA à PEPNA dA IAJPEKJ KbHEC=PKENA =Q OAEJ dQ dK?QIAJP eJKJd=JP 

HAO CNEABO, u :; :;C7D:;H (w) :7DI KD :UB7? :; 9?DG 95: jEKHI v à ?KILPAN dA H= JKPEBE?=PEKJ dA 

H’KQRANPQNA dA H= LNK?edQNA dEO?ELHEJ=ENA à OKJ AJ?KJPNA3691, u GK'?B IE?J FHE9U:U R I;I fH7?I v à 

QJA OA?KJdA =J=HUOA dAO e?D=JPEHHKJO NA?QAEHHEO OQN O= LANOKJJA3692. 

 
672. !APPA B=?QHPe KBBANPA =Q OLKNPEB LKQNOQERE, MQE L=N =EHHAQNO J’AOP L=O d’QO=CA OE BNeMQAJP, 

R= N=NAIAJP HQE LANIAPPNA d’KbPAJEN C=EJ dA ?=QOA I=EO LHQPmP gPNA QPEHEOeA dA I=JEfNA dePKQNJeA 

d=JO H’AOLKEN dA LKQRKEN OKQHARAN QJ RE?A eRAJPQAH dA LNK?edQNA MQE LKQNN=EP HQE LANIAPPNA 

d’eREPAN PKQPA O=J?PEKJ. 

  

                                                
3687 ,.  *A,!&A0", u x H= QJA z *QPPA ?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA 
PULA v, EF.9?J., L. 6. 
3688 ANP. 21 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3689 ANP. 22 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3690 "8?:. 
3691 "8?:., =H. 2. - 3J deH=E dA dEOP=J?A AOP AJ?KNA LNeRQ L=N HAO PATPAO d=JO HAO ?=O Kn u B'?DJUH;IIU (w) 9OAN=EP: 
:EC?9?B?U hEHI :; B7 CUJHEFEB; v. 'H AOP =HKNO u FEHJU 9dA ?EJM (5): R :?N 910: jEKHI v ("8?:., =H. 3). - *’EJOPEPQPEKJ dA 
PAHO deH=EO, à H’EJOP=N dA H= ?KHHeCE=HEPe =Q IKIAJP dA H= LNEOA dA O=J?PEKJ LNeRQA L=N HA 0"2", J’AOP L=O EJOP=QNeA 
AJ RANPQ d’QJ LNEJ?ELA CeJeN=H dQ dNKEP, H= NfCHA LNe?EPeA eP=JP dfO HKNO EJOPEPQeA QJEMQAIAJP AJ RQA dA LNKPeCAN =Q 
IEAQT HAO OLKNPEBO AJ HAQN KBBN=JP dAO C=N=JPEAO OQLLHeIAJP=ENAO (!# 1A?P., 12 de?AIbNA 1958, %;LE?H, Jq 266252, 
%;8., L. 637, D., 1959, L. 6, ?KJ?H. %.  0A' A,2, ,., 1959, L. 18, ?KJ?H. %.  0A' A,2, AJDA, 1959, L. 31, 
?DNKJ. +. !-+ A0,-31 AP (.-+. %A*A #02). 
3692 "8?:. : ?KIIQJeIAJP =LLAHeA =J=HUOA dA H’u U9h7DJ?BBED B v dA H’=PDHfPA MQE O’ABBA?PQA d=JO HAO IgIAO BKNIAO 
MQA ?AHHAO LNeRQAO LKQN HAQN PN=JOIAPPNA HA dK?QIAJP eJKJd=JP HAO CNEABO NAPAJQO ?KJPNA AQT. z Cf. !. OLKNP, =NP. 0. 
232-64, AP JKP=IIAJP OKJ =H. 2, LNeRKU=JP MQA HA deL=NPAIAJP dAO =J=HUOAO dA H’A$*" u 9EDI;HL; B'U9h7DJ?BBED B 
;D LK; :'KD; UL;DJK;BB; 7D7BOI; :; 9EDJH[B;. C;BB;-9? ;IJ :; :HE?J R B7 :;C7D:; :; B'?DJUH;IIU. EBB; ;IJ ;ff;9JKU; R 
I;I fH7?I ;J ;D FHUI;D9; UL;DJK;BB;C;DJ :'KD ;NF;HJ 9EDLEGKU F7H I;I IE?DI ;J 9hE?I? F7H BK?, B; 97I U9hU7DJ, IKH 
KD; B?IJ; 7HHWJU; F7H B'7g;D9; ;J JH7DIC?I; R B'?DJUH;IIU v. - 3J dEOLKOEPEB EdAJPEMQA AOP LNeRQ O’=CEOO=JP dA H’A$*". 
(!B. !. OLKNP, =NPE?HA *. 232-23-1, ?Nee L=N -Nd. Jq 2010-379, FHU9., =NP. 13). 



  388 

1’EH AJ de?Ed=EP =QPNAIAJP, u B; HUIKBJ7J 9LKOEPEB: FEHJU R I7 9EDD7?II7D9; 9EDIJ?JK;9N=EP: 

9AJ LNEJ?ELA: B; I;KB HUIKBJ7J EFFEI78B; v3693, DULKPDfOA MQE dARN=EP dARAJEN dA LHQO AJ LHQO N=NA 

AJ N=EOKJ dA H= PN=JOLKOEPEKJ AJ dNKEP EJPANJA dAO dEOLKOEPEKJO dQ !+A LNKIKQR=JP H’=RAQ3694 AP 

H= deH=PEKJ3695 dA PN=BEMQ=JPO dA LNKdQEPO dKL=JPO L=N HAO =PDHfPAO deOENAQT dA beJeBE?EAN dA 

O=J?PEKJO NedQEPAO3696.  

 
673. 'H LKQNN=EP IgIA RKEN ?AHHA-?E OQLLNEIeA d=JO H= OA?KJdA DULKPDfOA, OE ?KIIA EH dKEP 

HQE gPNA LNKLKOe =Q IKIAJP dA H’eJKJ?e dAO CNEABO NAPAJQO ?KJPNA HQE, EH dAR=EP =LLKNPAN QJA 

u 7?:; IK8IJ7DJ?;BB; v à H= de?KQRANPA dA B=EPO dA dKL=CA3697.  

 
!AH= HQE LANIAPPN=EP AJ?KNA dA L=OOAN KQPNA QJA eRAJPQAHHA u C;IKH; :; IKIF;DI?ED 

FHEL?IE?H; v3698, O=J?PEKJ eC=HAIAJP LNKJKJd=bHA dAR=JP H’A$*"3699, MQE L=N=iP deOKNI=EO gPNA 

                                                
3693 "8?:., =H. 2. - *’A$*" LAQP Je=JIKEJO PKQFKQNO de?EdAN dA LNK?edAN à QJA ?KJPNA =J=HUOA dA O= LNKLNA 
EJEPE=PERA. 
3694 Cf. !+A (2015), =NP. 10.6 u ÉHEIEJ=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ, OQNOEO, KQ =QPNAO 
?KJOeMQAJ?AO, LKQN dAO IKPEBO =QPNAO MQA H= B=QPA v, LPO. 2 u AdIEOOEKJ d’QJA REKH=PEKJ dAO NfCHAO =JPEdKL=CA AJ 
H’=bOAJ?A d’=QPNA LNAQRA v 9ARAQ L=N QJ OLKNPEB AJ H’=bOAJ?A dA PKQP ?KIIAJ?AIAJP dA LNAQRA: AP 3 u ARAQ O=JO 
deH=E d’QJA REKH=PEKJ dAO NfCHAO =JPEdKL=CA =LNfO =RKEN ePe doIAJP EJBKNIe d’QJA REKH=PEKJ L=OOEbHA dA O=J?PEKJ AJ 
RANPQ dA H’=NPE?HA 10.2.1 KQ dA H’=NPE?HA 10.3.1 v 9ARAQ L=N QJ OLKNPEB LKQNOQERE L=N QJA -NC=JEO=PEKJ =JPEdKL=CA:. 
3695 "8?:., LP. 1 u AEdA OQbOP=JPEAHHA BKQNJEA d=JO H= de?KQRANPA KQ H= dePANIEJ=PEKJ dA REKH=PEKJO dAO NfCHAO 
=JPEdKL=CA v. 
3696 Cf. LKQN HAO =RAQT : =NP. 38 ''', AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - 4. AJOQEPA LKQN H’=EdA 
OQbOP=JPEAHHA :  =NP. 51, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. -4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u 
.QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, 15 BeRNEAN 2016 (.. 
0-!'.-,). 
3697 ANP. 21 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3698 ANP. 21 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. z Cf. !+A (2015) =NP. 7.9 u .NEJ?ELAO =LLHE?=bHAO 
=QT OQOLAJOEKJO LNKREOKENAO v, LP. 1 u 1QOLAJOEKJ LNKREOKENA KbHEC=PKENA =LNfO QJ NeOQHP=P d’=J=HUOA =JKNI=H v. 
3699 *A %KQRANJAIAJP BN=Jd=EO = dKPe H’A$*", L=N H’AJPNAIEOA dA OKJ LNeOEdAJP, dA LKQRKENO EdAJPEMQAO. !AHQE-
?E dEOLKOA AJ ABBAP dQ LKQRKEN u :; IKIF;D:H; R J?JH; 9EDI;HL7JE?H; F;D:7DJ :;KN 92: CE?I 9AP NAJKQRAH=bHA QJA 
BKEO: KD IFEHJ?f :; JEKJ; F7HJ?9?F7J?ED 7KN 9ECFUJ?J?EDI IFEHJ?L;I v ((.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ 
!KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A 
dQ 14 =RNEH 2010 v, EF.9?J., L. 524. z Cf. !. OLKNP, =NP. *. 232-23-4 =H. 1 ?Nee L=N -Nd. 2010-379, FHU9., =NP. 13), AP 
?A, u :7DI Bk7JJ;DJ; :9A: 9H=: :U9?I?ED :Uf?D?J?L; v (!. OLKNP, =NP. *. 232-23-4 =H. 1) MQE OAN= NAJdQA L=N HA ?KHHfCA dA 
H’A$*". !ALAJd=JP, EH AOP dEBBE?EHAIAJP ?KILNeDAJOEbHA dA dePANIEJAN LKQNMQKE HAO dEOLKOEPEKJO AJ ?=QOA JA OKJP 
L=O EdAJPEMQAO d=JO HAQN PKP=HEPe à ?AHHAO LNeRQAO L=N HA 0"2", ?=N NEAJ L=N ATAILHA JA FQOPEBEA d=JO ?APPA DULKPDfOA 
QJA HEIEP=PEKJ à dAQT (2) IKEO dAO IAOQNAO ?KJOANR=PKENAO =HKNO MQ’=Q?QJA HEIEPA dA ?A PULA J’AOP LNeRQA dAR=JP 
HAO KNC=JAO BedeN=QT. .=N =EHHAQNO, HAO dEOLKOEPEKJO =LLHE?=bHAO B=?A à ?AO dANJEANO OKJP bA=Q?KQL LHQO deRAHKLLeAO 
O=JO MQA JA LQEOOA gPNA =LLKNPe =Q?QJ =NCQIAJP =NCQIAJP HKCEMQA. - *’EJPNKJEO=PEKJ dA ?AO dEOLKOEPEKJO =Q OAEJ dQ 
!KdA dQ OLKNP eP=EP PNfO BKNPAIAJP ?NEPEMQeA L=N +KJOEAQN *A.-3 *# MQE OA LNKJKJd=EP AJ ?AO PANIAO : d ED LE?J 
C7B 9ECC;DJ ;BB; F7II;H7?J B; f?BJH; :; B7 CEKH ED!. C7H B';NFB?97J?ED fED:U; IKH B; 97H79JVH; 9EDI;HL7JE?H; 
D'?D:K?J F7I FEKH 7KJ7DJ B'78I;D9; :; FHUjK:?9; FEKH B; IFEHJ?f v ((.-!. *A.-3 *#, u +EOA AJ ?KJBKNIEPe dQ 
!KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ !KdA IKJdE=H =JPEdKL=CA : ?EPEQO, =HPEQO, BKNPEQO. - x LNKLKO dA H'KNdKJJ=J?A 
dQ 14 =RNEH 2010 v, EF.9?J., L. 524). - !APPA NAI=NMQA dKEP d’=bKNd O’=LLHEMQAN eC=HAIAJP =QT dEOLKOEPEKJO OEIEH=ENAO 
AJREO=CeAO L=N HA 0"2". #JOQEPA, H’=REO eIEO L=N ?A dANJEAN =Q OQFAP dA H= REKH=PEKJ eRAJPQAHHA dA H= !1#"& L=N=iP 
KLLKNPQJ, H= u C;IKH; 9AJ MQAOPEKJ: F9KQR=JP: WJH; FHEDED9U; 7BEHI CWC; GK; B; IFEHJ?f D'79QN=EP: F7I UJU ;DJ;D:K 
:7DI B; 97I DEJ7CC;DJ E] KD 9EDJH[B; I; HULUB;H7?J FEI?J?f v ("8?:. ; ?’AOP d’=EHHAQNO HA ?=O eC=HAIAJP dAR=JP HAO 
KNC=JAO dEO?ELHEJ=ENAO BedeN=QT : 9f. =NP. 22 =H. 1 AP 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, IgIA OE AJ H= 
I=PEfNA, ?A J’AOP L=O H= !#1"& MQE LKQNN=EP gPNA eRKMQeA, I=EO HA BKJdAIAJP dQ JKJ-NAOLA?P dAO dNKEPO dA H= 
deBAJOA MQE OKJP LNKPeCeO OQN QJ LH=J EJPANJA L=N H’AJOAIbHA dA JKO FQNEdE?PEKJO). z #JBEJ, ?AO dEOLKOEPEKJO OKJP 
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u :; :HE?J KD?GK;C;DJ v3700 LKQN HAO B=EPO d’QO=CA AP dA dePAJPEKJ d'QJA OQbOP=J?A u DED 

IFU9?f?U; v3701. 

 
674. "=JO PKQPAO HAO =QPNAO DULKPDfOAO, AHHA dARN=EP dAIAQNAN B=?QHP=PERA3702 AP JA dARKEN gPNA 

LNKJKJ?eA MQA d=JO H= IAOQNA Kn u B;I 9?H9EDIJ7D9;I B; jKIJ?f?;DJ v3703, ?A MQE OAN=EP HA ?=O AJ 

L=NPE?QHEAN dA H’=PDHfPA OKQLdKJJe d’=RKEN QPEHEOe QJA OQbOP=J?A u OLe?EBEeA v O=JO beJeBE?EAN 

d’QJA A323704.  

 
"=JO HAO ?=O Kn dAO IAOQNAO dA ?APPA J=PQNA OAN=EAJP LNKJKJ?eAO, HAQN PANIA AOP 

ATLHE?EPAIAJP AJREO=Ce L=N HA 0"2" AP H= OQOLAJOEKJ u B;LU; (w) R 9ECFJ;H :; B7 DEJ?f?97J?ED 

7K IFEHJ?f :; B'79J; B7 jKIJ?f?7DJ v3705. #HHA LNAJdN= BEJ LKQN dAO B=EPO d’QO=CA dA LNKdQEPO, AP à H= 

?KJdEPEKJ MQ’QJA dAI=JdA dA ?KJPNA-=J=HUOA =EP LNe=H=bHAIAJP eI=Je dA H’=PDHfPA LKQNOQERE KQ, 

à deB=QP dA H’A$*", ?D=MQA BKEO MQA ?APPA dANJEfNA u D; 9EDf?HC;9N=: F7I 9;BB; :; B'U9h7DJ?BBED 

A v3706. 

 
675. "=JO PKQPAO HAO =QPNAO DULKPDfOAO3707, AHHA LKQNN= PKQP d’=bKNd O’ePAEJdNA AJ ?KQNO dA 

LNK?edQNA u 9A:D 97I :; H;JH7?J F7H B; FHUI?:;DJ :; B'EHg7D; :?I9?FB?D7?H; 9dA LNAIEfNA EJOP=J?A: 

:; 9O:7 :U9?I?ED v EJEPE=HA KQ dA JKJ-NAOLA?P L=N H’KNC=JA O=EOE dAO u :UB7?9O: v HeC=QT MQE HQE 

OKJP EIL=NPEO LKQN OA LNKJKJ?AN3708. 

                                                
IKdEBEeAO L=N H’KNdKJJ=J?A dQ 30 OALPAIbNA 2015 (Cf. !. OLKNP, =NP. *. 232-23-4 =H. 1, IKd. L=N -Nd. Jq 2015-
1207, FHU9., =NP. 24) u 7f?D :; :EDD;H KD 97H79JVH; IOIJUC7J?GK;, GK7D: B;I 9?H9EDIJ7D9;I B; jKIJ?f?;DJ, R B7 
IKIF;DI?ED FHEL?IE?H; :'KD IFEHJ?f :; F7HJ?9?F;H R KD; C7D?f;IJ7J?ED IFEHJ?L;, :7DI B'7JJ;DJ; :'KD; :U9?I?ED 
:?I9?FB?D7?H; :; B'7g;D9; EK :'KD; fU:UH7J?ED IFEHJ?L; 9EDIU9KJ?L;, DEJ7CC;DJ, R B'KI7g; :'KD; IK8IJ7D9; DED 
IFU9?f?U; v (0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-1207, FHU9.). 
3700 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA 
AJ I=PEfNA dA dKL=CA v, EF.9?J. 
3701 ANP. 23, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - !APPA de?EOEKJ AOP LNEOA L=N HAO OKEJO dQ u FHUI?:;DJ :; 
B'EHg7D; :?I9?FB?D7?H; v O=EOE dA H’=BB=ENA.  #HHA dKEP L=N =EHHAQNO AJ PKQPAO DULKPDfOAO, gPNA KbHEC=PKENAIAJP u 
CEJ?LU; v ("8?:.), =HKNO LKQNP=JP MQA dA I=JEfNA dEO?QP=bHA QJA IAOQNA dA ?APPA J=PQNA JA LAQP gPNA ?KJPAOPeA. 
3702 !AHHA-?E AOP dKJ? u FEII?8B;, C7?I F7I 7KJEC7J?GK; v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 
132). 
3703 ANP. 23, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3704 4. AJ ?A OAJO : ANP. 20 =H. 1 =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 
2012. - 4. =QOOE : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 
4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 457 (u #D 9EDJH7?gD7DJ B;I EHg7D;I :?I9?FB?D7?H;I R f7?H; E8IJ79B; B; FBKI 
H7F?:;C;DJ FEII?8B; R B7 F7HJ?9?F7J?ED :; IFEHJ?fI IKH B;IGK;BI FVI; KD; IKIF?9?ED ;ff;9J?L; :; :EF7g;, BkQJ7J 
9BN=Jd=EO: 9EDfVH; 7K FHUI?:;DJ :; BkEHg7D; :?I9?FB?D7?H; KD FEKLE?H :; FEB?9; ?D:?IF;DI78B; R B7 FHEJ;9J?ED :;I 
?DJUHWJI :K IFEHJ v ("8?:.). 
3705 ANP. 25 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP : DKNO HA ?=O J=PQNAHHAIAJP d=JO HAMQAH H= ?KIIEOOEKJ 
dEO?ELHEJ=ENA J'= L=O OP=PQe d=JO HAO deH=EO HeC=QT EIL=NPEO ("8?:., =H. 1 ?)).  
3706 "8?:. =H. 1 =). 
3707 !’AOP-à-dENA MQAHHA MQA OKEP H= J=PQNA dA H’EJBN=?PEKJ ?KJOP=PeA. 
3708 ANP. 25 =H. 1 b) AP ?), AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP z "=JO H= OA?KJdA DULKPDfOA, H’=NPE?HA *. 
232-21 =H. 5 LNeRKU=JP MQA u (w) B'EHg7D; :?I9?FB?D7?H; :; FH;C?VH; ?DIJ7D9; :; 9;I fU:UH7J?EDI I; FHEDED9;, 
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3J PANIA U OAN= AJOQEPA IEO J=PQNAHHAIAJP HKNO dQ deHEbeNe dA H’=BB=ENA d=JO HA ?=O Kn 

H’EJPeNAOOe =QN= beJeBE?Ee d’QJA IAOQNA dA NAH=TA KQ d=JO H’DULKPDfOA dQ LNKJKJ?e d’QJA 

OQOLAJOEKJ dKJP H= u dQNeA (w) 9OAN=EP: ?DfUH?;KH; EK Ug7B; R 9;BB; :; B7 IKIF;DI?ED :UjR 

IKFFEHJU; R J?JH; 9EDI;HL7JE?H; v3709. 

 
676. .Ne=H=bHAIAJP Je=JIKEJO à H= LNEOA dA de?EOEKJO dA ?APPA J=PQNA, H’EJOPNQ?PAQN deOECJe 

d=JO QJA =BB=ENA =JPEdKL=CA dARN= N=OOAIbHAN HAO LNAQRAO dAO B=EPO MQE RKJP BKJdAN H= LKQNOQEPA 

dAO ?KJPNARAJ=JPO. 

00 - L, 8(99,3)2,3,4: d,9 68,uv,9 d,9 -(0:9 d, d56(., 
 

677. *= LANOKJJA ?D=NCeA dA H’EJOPNQ?PEKJ dAO B=EPO dA dKL=CA = LKQN IEOOEKJ LNEJ?EL=HA3710 

dA NeQJEN HAO LNAQRAO I=PeNEAHHAO dA H= ?KIIEOOEKJ dA PAHO B=EPO, PN=R=EH Je?AOOEP=JP HA PN=EPAIAJP 

LNe=H=bHA dA H’AJOAIbHA dAO u UBUC;DJI :K :EII?;H v3711 dA H= LANOKJJA LKQNOQEREA PN=JOIEO L=N 

HAO OKEJO dQ LNeOEdAJP dA H= BedeN=PEKJ ?KJ?ANJeA3712.  

 
#J LKOOAOOEKJ dA ?AO dK?QIAJPO, H’EJOPNQ?PAQN OAN= =HKNO AJ ?=L=?EPe d’u UJ78B?9N: (w) 

9OKJ: H7FFEHJ v MQE OAN= HQE-IgIA u jE?DJ 7K :EII?;H v =dNAOOe L=N OAO OKEJO à H= ?KIIEOOEKJ 

dEO?ELHEJ=ENA3713. 

 
678. "=JO HA NAOLA?P dAO LNEJ?ELAO dQ ?KJPN=dE?PKENA AP dAO dNKEPO dA H= deBAJOA, H’EJPeNAOOe3714 

beJeBE?EAN= dA H= B=?QHPe dA u 9EDIKBJ;H 7L7DJ B7 IU7D9; B; H7FFEHJ ;J B'?DJUgH7B?JU :K :EII?;H v 

                                                
7FHVI GK; B'?DJUH;IIU 7 UJU C?I ;D C;IKH; :; FHUI;DJ;H I;I E8I;HL7J?EDI, :7DI KD :UB7? :; :?N 910: I;C7?D;I R 
9ECFJ;H :; B7 :7J; R B7GK;BB; B'?DfH79J?ED 7 UJU 9EDIJ7JU; v. 
3709 "8?:. d) AP A).  
3710 !AHQE-?E JA dEOLKOA AJ =Q?QJ ?=O dQ LKQRKEN dA u 9BEH; :; BK?-CWC; KD; 7ff7?H; v (=NP. 24 =H. 1, AJJATA ''-2 
à H’=NPE?HA 0. 232-86, !. OLKNP), OAQH HA LNeOEdAJP dA H’KNC=JA dEO?ELHEJ=ENA =JPEdKL=CA eP=JP OQO?ALPEbHA dA LNK?edAN 
à QJ ?H=OOAIAJP dA ?APPA dANJEfNA d=JO ?ANP=EJAO ?KJdEPEKJO AP OKQO LAEJA d’QJ NA?KQNO eRAJPQAH dA H’A$*" (Cf. 
ANP. 17, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
3711 ANP. 27 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3712 4. L=N AT. AJ I=PEfNA dA B=EPO d’QO=CA dA LNKdQEPO dKL=JPO : ANP. 15 '. =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, 
!. OLKNP. 
3713 ANP. 27 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - AQ?QJ deH=E J’eP=JP LNeRQ, H’EJOPNQ?PAQN dARN= 
OEILHAIAJP LNAJdNA AJ ?KILPA HA deH=E HeC=H K?PNKUe =QT KNC=JAO dEO?ELHEJ=ENAO dA LNAIEfNA EJOP=J?A AJ RQA dA 
NAJdNA HAQN de?EOEKJ. 
3714 #P u B; 97I U9hU7DJ, B7 EK B;I F;HIEDD;I ?DL;IJ?;I :; B'7KJEH?JU F7H;DJ7B; OKJ NALNeOAJP=JP HeC=H, KQ AJ?KNA 
OKJ =RK?=P v (ANP. 28 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
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KQ d’u ;D E8J;D?H 9EF?; v3715, PKQP ?KIIA EH LKQNN= Ne?H=IAN u  GK; IE?;DJ ;DJ;D:K;I v ?KIIA 

PeIKEJO u B;I F;HIEDD;I :; (w) 9OKJ: 9hE?N v3716, DKNO LNePAJPEKJO u 78KI?L;I v3717. 

 
+=EO ?APPA dANJEfNA B=?QHPe beJeBE?EA AJ?KNA =Q LNeOEdAJP dA H= ?KIIEOOEKJ dEO?ELHEJ=ENA 

=QMQAH EH AOP HKEOEbHA d’AJ B=ENA dA IgIA O’EH H’AOPEIA u KJ?B; v 3718.  

 
679. "=JO ?A ?=O, H= LD=OA d’EJOPNQ?PEKJ OAN= =HKNO =?DAReA à ?KILPAN dA H’u ?DfEHC9=PEKJ: v 

?KJOe?QPERA dQ deBAJdAQN =R=JP HA deNKQHAIAJP dA u B7 IU7D9; v3719 LKQN H=MQAHHA EH OAN= 

u 9EDLE9MQe: v L=N HAO OKEJO dQ u FHUI?:;DJ :; B'EHg7D; :?I9?FB?D7?H; v ?KILePAJP 3720. 

 
!APPA BKNI=HEPe KbHEC=PKENA =??KILHEA d=JO HAO IgIAO BKNIAO MQA H= JKPEBE?=PEKJ dAO 

CNEABO =QT LANOKJJAO LKQNOQEREAO AOP L=N =EHHAQNO Je?AOO=ENAIAJP ABBA?PQeA d=JO QJ deH=E dA 

u GK?DP; 915: jEKHI 7K CE?DI 7L7DJ B7 :7J; :; B7 IU7D9; v3721 LKQN MQA H’=QdEAJ?A dEO?ELHEJ=ENA 

LQEOOA OA PAJEN. 

) - L’(ud0,4c, d09c06204(08, 
 
680. *’=QdEAJ?A dEO?ELHEJ=ENA à H=MQAHHA HA deBAJdAQN AP OAO u H;FHUI;DJ7DJI v3722 AP/KQ OKJ 

u 7LE97J v3723 OANKJP LNeOAJPO R= OA deNKQHAN AJ LNEJ?ELA AJ u FK8B?9?: v, DKNO ?EN?KJOP=J?AO 

AT?ALPEKJJAHHAO3724.  

                                                
3715 "8?:. 
3716 "8?:., =H. 4. z 'HO u 9ECCKD?GK;DJ v KbHEC=PKENAIAJP HAQNO u DECI v d=JO QJ deH=E dA u I?N 96: jEKHI 7K CE?DI 
7L7DJ v ("8?:.) H= BQPQNA =QdEAJ?A MQE AOP IgIA NedQEP u R JHE?I 93: jEKHI BEHIGK; B'?DJUH;IIU ;IJ :EC?9?B?U hEHI :; 
B7 CUJHEFEB; v ("8?:., =H. 5). "=JO ?AO ?=O L=N =EHHAQNO, EH LKQNN= gPNA B=EP =LLHE?=PEKJ dQ JKQRAH =NPE?HA 12 dQ 0"2" 
AJ =LLHE?=PEKJ dQMQAH dAO u CEO;DI :; 9EDfUH;D9; 7K:?EL?IK;BB; v =LLNKLNEeO LKQNNKJP gPNA QPEHEOeO (Cf. ". Jq 2016-
84, FHU9., =NP. 2. - 4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA 
PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, EF.9?J. ; AP ,.  *A,!&A0", u x H= QJA z *QPPA ?KJPNA HA dKL=CA z 
AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J., L. 6). 
3717 "8?:., dANJEAN =H. 
3718 ANP. 29 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3719 ANP. 29 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3720 ANP. 28 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. z !APPA ?KJRK?=PEKJ PN=JOIEOA =Q deBAJdAQN KQ OAO 
NALNeOAJP=JPO LKQNN= AJ?KNA H’gPNA u F7H KD; F;HIEDD; C7D:7JU; R 9;J ;ff;J v ("8?:.).  
3721 "8?:. z Cf. LKQN QJA de?EOEKJ dA ?AJOQNA B=EO=JP OQEPA =Q JKJ-NAOLA?P dA ?AO deH=EO : 2A %NAJKbHA, 28 FQEJ 
1995, &;BB; &7HJ?D, JJq 943607, 943608. 
3722 "8?:. 
3723 "8?:., =H. 2. 
3724 ANP. 10, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, LNe?EO=JP MQ’QJA PAHHA de?EOEKJ OAN= HA B=EP dQ u FHUI?:;DJ 
:; B'EHg7D; :?I9?FB?D7?H; v, OQN u :;C7D:; :; Bk?DJUH;IIU v KQ u :kEff?9; v dfO HKNO MQA u B'?DJUHWJ :; B'EH:H; FK8B?9 
EK (w) B; H;IF;9J :; B7 L?; FH?LU; EK :K I;9H;J FHEf;II?EDD;B B; jKIJ?f?;9JP: v. z *A u FH?D9?F; :; FK8B?9?JU :;I 
:U87JI v AOP =OOAV Ne?AJP ?=N u ?DJHE:K?J 7L;9 B; (w) HVgB;C;DJ :?I9?FB?D7?H; JOF; 7:EFJU ;D 2011 v ("E?P. LANI. 
"N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 127). - .=N HA L=OOe, u 9k;IJ B7 HVgB; 9EDJH7?H; GK? Ik7FFB?GK7?J, R I7LE?H 
GK; B;I :U87JI DkUJ7?;DJ F7I FK8B?9I, I7Kf :;C7D:; 9EDJH7?H; :; Bk?DJUH;IIU v ((.-$. *A!&A3+#, ÉPQdA 3 u 
'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 30), NfCHA MQE OAIbH=EP 
LAQP-gPNA LHQO =LLNKLNEeA. #J ABBAP, u 9E:B ;IJ LH7? GKk;D C7J?VH; :; HUFH;II?ED :K :EF7g; B7 FK8B?9?JU :;I :U87JI 
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x ?APPA K??=OEKJ, H’=PDHfPA ePN=JCAN LNeOAJP MQE u D; F7HB; EK D; 9ECFH;D: F7I 

IKff?I7CC;DJ B7 B7DgK; fH7DT7?I; v LKQNN= gPNA =OOEOPe O’EH HA OKQD=EPA d’QJ u ?DJ;HFHVJ; v 

NeIQJeNe OQN HAO dAJEANO BedeN=QT3725 =BEJ dA ?KILNAJdNA HA N=LLAH dAO B=EPO LNKJKJ?e 

u EH7B;C;DJ v L=N H’EJOPNQ?PAQN AJ debQP dA Oe=J?A3726 AP OQNPKQP dA L=NPE?ELAN =QT deb=PO d=JO 

HA OPNE?P NAOLA?P dAO dNKEPO dA H= deBAJOA. 

 
681. "’eRAJPQAHO PeIKEJO OANKJP =HKNO =QdEPEKJJeO à H= dAI=JdA dQ OLKNPEB KQ dA H’KNC=JA 

dEO?ELHEJ=ENA3727 =R=JP MQA HA LNAIEAN JA REAJJA LKJ?PQAN ?APPA =QdEAJ?A3728 L=N OAO 

KbOANR=PEKJO3729 =BEJ MQA OAO FQCAO LQEOOAJP NAJdNA HAQN deHEbeNe AJ L=NB=EPA ?KJJ=EOO=J?A dA O= 

OEPQ=PEKJ. 

2 - L, 8,4du du dB20)B8B 
 
682. x H’EOOQA dA H’=QdEAJ?A, H= ?KIIEOOEKJ dEO?ELHEJ=ENA dA LNAIEfNA EJOP=J?A R= deHEbeNAN, 

EIIedE=PAIAJP KQ LAQ dA PAILO =LNfO O= PAJQA.  

 
*A LNEJ?ELA dQ u hK?I 9BEI v AOP =HKNO =LLHE?=bHA EJPANdEO=JP PKQPA L=NPE?EL=PEKJ dA 

H’EJOPNQ?PAQN AP dAO L=NPEAO3730, QJA NfCHA L=NPE?QHEfNA eP=JP Je=JIKEJO EJOP=QNeA OKQO ?KJdEPEKJ 

=Q LNKBEP dQ OA?NeP=ENA dA Oe=J?A MQE LKQNN= OEILHAIAJP U u 7II?IJ;H v O=JO RKET deHEbeN=PERA3731. 

 

                                                
Dk;IJ F7I JEKjEKHI 9ECF7J?8B; 7L;9 B; H;IF;9J :K I;9H;J CU:?97B BEHIGK;, F7H ;N;CFB;, B; IFEHJ?f FEKH I; :?I9KBF;H 
EK J;DJ;H :; B; f7?H;, ?DLEGK;, (w) 9JKP=IIAJP:, B7 FEII?8?B?JU :kKJ?B?I;H J;B FHE:K?J :; D7JKH; R ?D:K?H; KD 9EDJH[B; 
FEI?J?f C7?I :EDJ B7 FH?I; I; jKIJ?f?; F7H KD; 7KJEH?I7J?ED :kKI7g; JhUH7F;KJ?GK; v ("8?:.). z .=N =EHHAQNO, EH =QN=EP 
ePe PKQP à B=EP =dIEOOEbHA d’AJ NAOPAN à H= OEPQ=PEKJ =JPeNEAQNA, d=JO H= IAOQNA Kn =Q?QJ LNEJ?ELA CeJeN=H dQ dNKEP JA 
REAJP EILKOAN H= LQbHE?EPe dAO deb=PO B=?A =QT FQNEdE?PEKJO =dIEJEOPN=PERAO, AP dKJ? 7 fEHJ?EH?, dQN=JP HAO EJOP=J?AO 
JKJ ?KJPAJPEAQOAO, à H’EJRANOA dA H= OEPQ=PEKJ =U=JP ?KQNO B=?A =QT FQNEdE?PEKJO FQdE?E=ENAO (Cf. !# AOO., 4 K?PKbNA 
1974, :7C; D7L?:, Jq 88930, %;8., L. 484, ?KJ?H. +. %#,2-2, AJDA, 1974, L. 546 AP 525, ?DNKJ. +. $0A,! AP 
+.  -7-,, JC)  , 1975, '', 17967, JKPA 0. "0A%-, D., 1975, L. 369, JKPA (.-+. A3 7).. 
3725 ANP. 28 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3726 ANP. 29 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP : AJ OKJ =bOAJ?A, EH OAN= =HKNO OQLLHee u F7H KD :;I 
C;C8H;I :; B'EHg7D; :?I9?FB?D7?H; v. 
3727 Cf. ANP. 28 =H. 4 AP 29 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3728 Cf. ANP. 29 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3729 Cf. (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 30. 
3730 ANP. 30 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3731 "8?:., =H. 2, ?’AOP-à-dENA HKNOMQA ?AO u fED9J?EDI (w) IEDJ 7IIKHU;I F7H KD; F;HIEDD; GK? D';IJ F7I C;C8H; :; 
B'EHg7D; :?I9?FB?D7?HA v. z Cf. =NP. 9 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, LNeRKU=JP MQA HAOdEPAO : 
u fED9J?EDI (w) IEDJ 7IIKHU;I IE?J F7H KD C;C8H; :; B'EHg7D; :?I9?FB?D7?H;, IE?J F7H KD; 7KJH; F;HIEDD; :UI?gDU; 
F7H B; FHUI?:;DJ :; B'EHg7D; :?I9?FB?D7?H; v. 
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683. "AO NfCHAO dA GKEHKC O’=LLHEMQAJP J=PQNAHHAIAJP =Q IKIAJP dQ deHEbeNe, H= ?KIIEOOEKJ 

?KILePAJPA J’eP=JP AJ IAOQNA dA OA LNKJKJ?AN u L7B78B;C;DJ GK; BEHIGK; JHE?I 93: 7K CE?DI :; 

I;I C;C8H;I IEDJ FHUI;DJI v3732. 

#J PKQPA DULKPDfOA, OE ?A GKEHKC AOP =PPAEJP, EH AOP LNeRQ MQ’u 9A:D 97I :; F7HJ7g; Ug7B 

:;I LE?N, B; FHUI?:;DJ 79QN=: LE?N FHUFED:UH7DJ; v3733 =BEJ MQ’QJA O=J?PEKJ LQEOOA gPNA 

=dKLPeA3734 AP MQA HA deb=P OKEP u 9H?IJ7BB?I9e: v, ?’AOP-à-dENA MQA ?APPA dANJEfNA OKEP 

BKNI=HEOeA3735. 

 
684. #HHA HA OAN= L=N H’AJPNAIEOA d’QJA u :U9?I?ED jKH?:?GK; GK? :9ARN=: WJH; BkE8j;J :; JEKJ;I 

B;I 7JJ;DJ?EDI v3736 AJ NAPN=JO?NER=JP H’AJOAIbHA dAO IAJPEKJO KbHEC=PKENAO ?KJdEPEKJJ=JP O= 

R=HEdEPe3737. 

 

                                                
3732ANP. 9 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, ?APPA NfCHA eP=JP eC=HAIAJP =LLHE?=bHA AJ =LLAH. z *= 
MQAOPEKJ u FH7J?GK; v MQE OA LKOA AJ H= I=PEfNA ?KJOEOPA JKP=IIAJP d=JO HA B=EP dA O=RKEN OE u KD EHg7D; 
:?I9?FB?D7?H; :; HUFH;II?ED :K :EF7g; F;KJ L7B78B;C;DJ I?Ug;H 7L;9 KD GKEHKC :; JHE?I C;C8H;I, ;D Bk78I;D9; :K 
C;C8H; 7FF7HJ;D7DJ R B7 FHEf;II?ED :; I7DJU ;J/EK :K C;C8H; FEIIU:7DJ :;I 9ECFUJ;D9;I jKH?:?GK;I v (Cf. (.-$. 
*A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., 
L. 29). 
3733 "8?:., =H. 2. - !ALAJd=JP, u 9E:B ;IJ 7II;P fHUGK;DJ GK; IKH Bk7:EFJ?ED :; B7 I7D9J?ED, KD; KD7D?C?JU I; HU7B?I; 7K 
I;?D :; BkEHg7D; :?I9?FB?D7?H; v ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO 
J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 31). 
3734 !’AOP-à-dENA ?DNKJKHKCEMQAIAJP, QJA BKEO H= u I7D9J?ED :Uf?D?; v ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO 
EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 31). 
3735 "8?:. 
3736 "8?:. : AJ ABBAP, u 9k;IJ F7H ;BB; GK; B7 F;HIEDD; FEKHIK?L?; FH;D:H7 9EDD7?II7D9; :; B7 I7D9J?ED GK? B; fH7FF;, 
9?’AOP AHHA AJOQEPA: GK? C7JUH?7B?I;H7 ;D GK;BGK; IEHJ; IED C7Bh;KH ;J IED ?DfEHJKD; ;J, F7H 7?BB;KHI, ;D 97I :; 
H;9EKHI, 9?’AOP AJBEJ: 9;JJ; 9IgIA: :U9?I?ED 9MQE: 9EDIJ?JK;H7 B7 C7J?VH; FH;C?VH; IKH B7GK;BB; BkEHg7D; :; H;9EKHI 
7FFHU9?;H7 B; B?J?g; FEKH FH;D:H; R IED JEKH I7 :U9?I?ED v. 
3737 "A B=dKJ à u 9H?IJ7BB?I;H v HA deb=P d=JO dAO ?KJdEPEKJO =deMQ=PAO ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO 
EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 31). 
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#J LNAIEAN HEAQ, H= u :U9?I?ED v LNEOA AOP Je?AOO=ENAIAJP u CEJ?LU; v3738 AP O’=??KIL=CJA 

KbHEC=PKENAIAJP dQ OAEJC dAO u FHUI?:;DJ v AP u I;9HUJ7?H; :; IU7D9; v3739 OKQO LAEJA 

d’=JJQH=PEKJ LKQN ?=QOA dA JKJ-NAOLA?P dA ?AO BKNI=HEPeO OQbOP=JPEAHHAO. 

685. #J OA?KJd HEAQ, u DEJ?f?U; I7DI :UB7? v L=N RKEA dA *0A0 KQ eHA?PNKJEMQA3740, QJA PAHHA 

IAOQNA JA OAN= dA OKJ ?mPe KLLKO=bHA à H’EJPeNAOOe3741 MQA d=JO H’DULKPDfOA Kn AHHA LKNPAN=EP 

u C;DJ?ED 9d:;I LE?;I ;J :UB7?I 9dA NA?KQNO AJ: (w) 7FF;B v3742 LKQN ?KJPAOPAN H= O=J?PEKJ LNEOA. 

B - L( 6809, d, 9(4c:054  
 
686. AQT PANIAO dAO dEOLKOEPEKJ dA H’=NPE?HA *. 232-21 =HEJe= 5 dQ !KdA dQ OLKNP, u B'EHg7D; 

:?I9?FB?D7?H; 9BedeN=H: :; FH;C?VH; ?DIJ7D9; (w) I; FHEDED9; (w) :7DI KD :UB7? :; :?N 910: 

I;C7?D;I R 9ECFJ;H :; B7 :7J; R B7GK;BB; B'?DfH79J?ED 7 UJU 9EDIJ7JU; v3743. 

 

                                                
3738 ANP. 30 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - #J ABBAP, ?KJBKNIeIAJP =QT u FH?D9?F;I jKH?:?GK;I 
?DhUH;DJI R B7 9ED9;FJ?ED fH7DT7?I; :; B7 HUFH;II?ED FUD7B; EK :?I9?FB?D7?H;, 9H= O=J?PEKJ dEO?ELHEJ=ENA: :E?J WJH; 
CEJ?LU; (w). 9E:B O 7 BR KD; ;N?g;D9; :; D7JKH; 9EDIJ?JKJ?EDD;BB; (w), 9O:7DI 9ECFJ;H 9OQN HA B=EP: GK; B;I 
:;IJ?D7J7?H;I :;I I7D9J?EDI, U:?9JU;I F7H B;I EHg7D;I :?I9?FB?D7?H;I :;I fU:UH7J?EDI :UBUg7J7?H;I ;J GK? 
jKH?:?GK;C;DJ EDJ 9ECC; IKFFEHJ KD 79J; 7:C?D?IJH7J?f KD?B7JUH7B, ?D:?L?:K;B ;J :Uf7LEH78B; IEDJ, :; JEKJ; f7TED, 
;D :HE?J :k;N?g;H, I? B;I CEJ?fI :; B7 I7D9J?ED D; IEDJ F7I FEHJUI :7DI Bk79J;, :; 9EDD7YJH; ?CCU:?7J;C;DJ 9;I CEJ?fI 
;D L;HJK :; Bk7HJ?9B; 1;H :; B7 BE? :K 11 jK?BB;J 1979 H;B7J?L; R B7 CEJ?L7J?ED :;I 79J;I 7:C?D?IJH7J?fI v ((.-$. 
*A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., 
L. 31). !A?E eP=JP dEP, =BEJ d’u UL?J;H JEKJ; ?BBUg7B?JU :; B7 I7D9J?ED, FEKH :Uf7KJ :; CEJ?L7J?ED, B7 IEBKJ?ED GK? 
Ik?CFEI; R BkEHg7D; :?I9?FB?D7?H; ;IJ :; f7?H; 9EDD7YJH; :7DI B7 :U9?I?ED :; I7D9J?ED ;BB;-CWC; B;I CEJ?fI :; :HE?J 
;J :; f7?J IKH B;IGK;BI ?B I; fED:; FEKH :U9;B;H B7 FHUI;D9; :kKD 9ECFEHJ;C;DJ f7KJ?f v ("8?:.). .=N =EHHAQNO, u 9H:7 
CEJ?L7J?ED 9EKHJ ;D GK;BGK; IEHJ; JEKJ 7K BEDg :; B7 I7D9J?ED J7DJ :7DI B7 FHUI;DJ7J?ED :;I f7?JI H;FHE9hUI R B7 
F;HIEDD; FEKHIK?L?; 7f?D :; 97H79JUH?I;H B;KH 7IF;9J f7KJ?f, GK; :7DI Bk7FFHU9?7J?ED :; B7 FEHJU; ;J :; B7 gH7L?JU 
:; B7 I7D9J?ED :; 9;KN-9? F7H H7FFEHJ 7KN E8B?g7J?EDI GK? Ik?CFEI;DJ R 9;JJ; F;HIEDD; ;K Ug7H: R I7 GK7B?JU :; 
B?9;D9?U :kKD; fU:UH7J?ED IFEHJ?L; v ("8?:., LL. 31-32).  
3739 "8?:. - 0=FKQPKJO d Ik7g?II7DJ :;I I7D9J?EDI U:?9JU;I F7H B;I fU:UH7J?EDI :UBUg7J7?H;I, GK? EDJ 9ECC; IKFFEHJ 
:;I 79J;I 7:C?D?IJH7J?fI, (w) 9MQA ?AO dANJEfNAO: :E?L;DJ I7J?If7?H; 7KN ;N?g;D9;I :; B7 BE? D° 2000-321 :K 12 7LH?B 
2000 H;B7J?L; 7KN :HE?JI :;I 9?JEO;DI :7DI B;KHI H;B7J?EDI 7L;9 B;I 7:C?D?IJH7J?EDI v. *= HKE LNe?EPeA u ?CFEI; v 
JKP=IIAJP AJ RANPQ dA OKJ u 7HJ?9B; 4 (w) GK; B7 :U9?I?ED v LNEOA, AJ ?KILHeIAJP dA H= OECJ=PQNA dA H= LANOKJJA 
?KILePAJPA, u 9ECFEHJ; 9KbHEC=PKENAIAJP: B7 C;DJ?ED ;D 97H79JVH;I B?I?8B;I :K FHUDEC, :K DEC ;J :; B7 GK7B?JU v 
dA ?AHHA-?E ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 32). - !A MQE B=EP dENA à ?ANP=EJO MQ’AOP PANIEJe u Bk7DEDOC7J B?U R :;I I?gD7JKH;I 
97H79JUH?IU;I F7H B7 C;DJ?ED i ?BB?I?8B;j v ("8?:.). 
3740 "8?:., =H. 4. 
3741 Cf. AJ ?A OAJO : "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 129, LNe?EO=JP MQA : u B'78I;D9; :; 
C;DJ?ED :;I LE?;I ;J :UB7?I :; H;9EKHI f7?J E8IJ79B; R B'EKL;HJKH; :K :UB7? v AP MQA L=N RKEA dA ?KJOeMQAJ?A u ?B ;D 
HUIKBJ; GK; B'?DJUH;IIU D';IJ 7BEHI IEKC?I R 7K9KD :UB7? FEKH f7?H; 7FF;B EK FEKH FEHJ;H B'7ff7?H; :;L7DJ KD jKg; 
UJ7J?GK;, 9; GK? ;IJ IEKH9; :; 8;7K9EKF :'?D9;HJ?JK:;I jKH?:?GK;I v. z "A IgIA, B=QPA dA LNe?EOEKJ OQN ?A LKEJP, AJ 
?=O dA JKPEBE?=PEKJ P=NdERA, ?’AOP-à-dENA AJ ?=O dA JKJ-NAOLA?P d’QJ u deH=E N=EOKJJ=bHA v, H= O=J?PEKJ dARN=EP gPNA 
eMQER=HAJPA. 
3742 ANP. 30 =H. 4, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. z *AOdEPAO IAJPEKJO MQE BKJP u 9O:K?J; 7KN CEJ?fI v 
OKJP LHQO OLe?EBEMQAIAJP EJ?HQAO =Q OAEJ dQ u :?IFEI?J?f v MQA R= u 9ECFEHJ;9N: v H= de?EOEKJ BedeN=HA ((.-$. 
*A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., 
L. 32). !A dANJEAN, u DEHC7B;C;DJ C7?I DED R F;?D; :k?HHUgKB7H?JU, HU:?gU ;D 7HJ?9B;I v, R= AJ?KNA dARKEN 
u UDED9?AN: B7 I7D9J?ED, IED GK7DJKC, 9=EJOE MQA: B;I 9ED:?J?EDI FH7J?GK;I :; IED 7FFB?97J?ED v ("8?:.). 
3743 Cf. =NP. 31 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
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1E HA IKIAJP dQ ?KJOP=P dAO B=EPO EJ?NEIEJeO3744 BHQ?PQA AJ BKJ?PEKJ dA H= J=PQNA dA 

H’EJBN=?PEKJ ?KJ?ANJeA3745, HA NAOLA?P dQ deH=E HeC=H =EJOE EIL=NPE =QTdEPO KNC=JAO LKQN PN=EPAN dAO 

dKOOEANO dEO?ELHEJ=ENAO MQE HAQN OKJP OKQIEO HAO IAPPN= AJ IAOQNA dA LNKJKJ?AN dAO O=J?PEKJO 

=JPEdKL=CA (1) ?KJPAOP=bHA AJ =LLAH (2). 

1 - L( 4(:u8, d,9 9(4c:0549 685454A()2,9 
 

687. ALNfO =RKEN u ?:;DJ?f?9e: B7 EK B;I DEHC;I jKH?:?GK;I 7KNGK;BB;I ?B :E?J I; HUfUH;H FEKH 

:UJ;HC?D;H B7 I7D9J?ED 7FFB?978B; v3746, H’KNC=JA dEO?ELHEJ=ENA dARN= AJ PKQPAO DULKPDfOAO 

LNAJdNA dAO LNe?=QPEKJO =R=JP dA LNKJKJ?AN H= O=J?PEKJ ?KNNAOLKJd=JPA. 

                                                
3744 'H ?KJOPEPQA AJ?KNA HA LKEJP dA deL=NP dAO deH=EO EIL=NPEO =QT KNC=JAO dEO?ELHEJ=ENAO d’=LLAH (Cf. "8?:.). z 4. 
"E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 124. 
3745 !KJ?ANJ=JP HAO LNAQRAO JKJ-=J=HUPEMQAO dA B=EPO dA dKL=CA LKQN debQPAN, H’EJBN=?PEKJ dA LNEOA KQ dePAJPEKJ 
dA LNKdQEPO dKL=JPO (Cf. !. OLKNP, =NP. *. 232-9 =H. 1 1q AP 2q) dKJP H= LNAQRA AOP N=LLKNPeA à H= OQEPA d’QJA AJMQgPA 
AOP AJ LNAIEAN HEAQ ?KJOP=PeA u F7H B7 HU9;FJ?ED, F7H B7 fU:UH7J?ED, :; JEKJ UBUC;DJ KJ?B; v (ANP. 15 '' =H. 1, AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP ; ?APPA d=PA OAIbH=JP dKJ? =OOAV dEBBE?EHA à deBEJEN). 'H AJ EN= AJ?KNA dA H= OKNPA 
AJ dAQTEfIA HEAQ (Cf. ANP. 17 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP) d=JO HAO ?=O d’EJBN=?PEKJO LeJ=HAO 
dA LKQNRKUAQNO AP PN=BE? dA LNKdQEPO dKL=JPO AP dA B=HOEBE?=PEKJ, dAOPNQ?PEKJ KQ deCN=d=PEKJ dAO eHeIAJPO NAH=PEBO =Q 
?KJPNmHA =JPEdKL=CA (Cf. !. OLKNP, =NP. *. 232-10 1q, 2q AP 4q), I=EO AJ?KNA OQN HA LH=J dEO?ELHEJ=ENA, d=JO ?AQT 
NAH=PEBO à QJA KLLKOEPEKJ à ?KJPNmHA ("8?:., 3q) KQ AJ LNeOAJ?A d’QJ =PDHfPA NAPN=EPe =J?EAJJAIAJP OKQIEO à KbHEC=PEKJ 
dA HK?=HEO=PEKJ MQE =QN=EP NALNEO H= ?KILePEPEKJ O=JO AJ EJBKNIAN LNe=H=bHAIAJP H’A$*" ("8?:., =NP. *. 232-15-1). 
#J PNKEOEfIA HEAQ, d=JO H’DULKPDfOA dA H’EJBN=?PEKJ d’u =OOK?E=PEKJ EJPANdEPA v (Cf. !. OLKNP, =NP. *. 232-9-1) 
H'EJBN=?PEKJ AOP ?KJOP=PeA L=N H= Ne?ALPEKJ, L=N H= BedeN=PEKJ, dAO eHeIAJPO PN=JOIEO L=N HA OA?NeP=ENA CeJeN=H dA 
H’A$*" B=EO=JP =LL=N=iPNA MQ’QJ =PDHfPA J’=QN=EP L=O NeQOOE à BKQNJEN H= LNAQRA MQ’EH JA PN=R=EHH=EP L=O =RA? QJA 
LANOKJJA à H=MQAHHA EH JA LKQR=EP NA?KQNEN (Cf. ANP. 16 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP ; NAJRKU=JP 
à H’=NP. 0. 232-41-13 dA ?A !KdA). #J MQ=PNEfIA HEAQ, d=JO HAO ?=O dA OKQOPN=?PEKJ à ?KJPNmHA (Cf. !. OLKNP, =NP. *. 
232-17 ')  KQ dA NABQO L=N QJ OLKNPEB dA OA OKQIAPPNA à QJ ?KJPNmHA dA JQEP =LNfO =RKEN dKJJe OKJ ?KJOAJPAIAJP KQ 
OQEPA à QJA de?EOEKJ dQ (*" (Cf. ?8?:., =NP. *. 232-14-3 AP *. 232-14-3), u B'?DfH79J?ED ;IJ 9EDIJ7JU; F7H B7 HU9;FJ?ED, 
F7H B7 fU:UH7J?ED, :K FHE9VI-L;H87B (w) 9dA ?KJPNmHA: 9EDIJ7J7DJ B7 IEKIJH79J?ED EK B; H;fKI :; I; IEKC;JJH; 7KN 
C;IKH;I :; 9EDJH[B; EK F7H B7 HU9;FJ?ED, F7H B7 fU:UH7J?ED, :; JEKJ UBUC;DJ KJ?B; DED 9EKL;HJ F7H B; I;9H;J :; 
B'?DIJHK9J?ED (w) v (Cf. ANP. 18 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP ; NAJRKU=JP à H’=NP. *. 232-12 dA 
?A !KdA). "=JO H’DULKPDfOA AJ ?EJMQEfIA HEAQ Kn QJ OLKNPEB =QN=EP I=JMQe à QJA PNELHA NALNEOA à OAO KbHEC=PEKJO AJ 
I=PEfNA dA HK?=HEO=PEKJ (Cf. !. OLKNP, =NP. *. 232-15 AP *. 232-17 ''), H’EJBN=?PEKJ OAN= ?KJOP=PeA à H= d=PA à H=MQAHHA 
H'A$*" AJ =QN= u ?DfEHC9e: 9O:7 fU:UH7J?ED (w) F7H B;JJH; H;9ECC7D:U; 7L;9 :;C7D:; :'7L?I :; HU9;FJ?ED EK F7H 
JEKJ CEO;D F;HC;JJ7DJ :';D g7H7DJ?H B'UC?II?ED ;J B7 HU9;FJ?ED (w) v (Cf. ANP. 19 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 
232-86, !. OLKNP). !KJ?ANJ=JP HAO LNAQRAO =J=HUPEMQAO dA B=EPO dA dKL=CA AJOQEPA, HA ?KJOP=P d’QJ LNKBEH bEKHKCEMQA 
=JKNI=H d’QJ =PDHfPA (Cf. !. OLKNP, =NP. *. 232-22-1) d’QJA L=NP, OAQHA LNAQRA =J=HUPEMQA EJdENA?PA dAO B=EPO dA 
dKL=CA (Cf. !. OLKNP, =NP. *. 232-22-1), R= ?KjJ?EdAN =RA? H= d=PA dA Ne?ALPEKJ L=N H= BedeN=PEKJ dKJP HA OLKNPEB 
deLAJd dQ dKOOEAN PN=JOIEO L=N HAO OKEJO dQ OA?NeP=ENA CeJeN=H dA H’A$*" NAJBANI=JP H= de?EOEKJ dQ !KIEPe 
d’ATLANPO LKQN HA LNKBEH bEKHKCEMQA (ANP. 15 ''', AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP ; NAJRKU=JP à H’=NP. 0. 
232-67-15 =H. 2 dQ IgIA !KdA). !KJ?ANJ=JP d’=QPNA L=NP HAO IKdAO dA LNAQRA =J=HUPEMQAO dENA?PAO, HA B=EP d’QO=CA 
dA LNKdQEPO dKL=JPO (Cf. !. OLKNP, =NP. *. 232-9 =H. 1 1q) OAN= ?KJOP=Pe u F7H B7 HU9;FJ?ED, F7H B7 fU:UH7J?ED, :K 
FHE9VI-L;H87B :; 9EDJH[B; v =JPEdKL=CA (ANP. 15 ', AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP ; NAJRKU=JP à H’=NP. 
*. 232-12 dQ IgIA !KdA). - AQ RQ dA ?AO dEOLKOEPEKJO, EH AOP EJdeJE=bHA MQA d=JO H= LHQL=NP dAO DULKPDfOAO, H= d=PA 
dQ ?KJOP=P dAO EJBN=?PEKJO =JPEdKL=CA AOP =OOAV dEBBE?EHA à dePANIEJAN !  
3746 (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 31, N=FKQP=JP MQA : u 9H:; FHE8BVC; ;IJ FBKI 9ECFB;N; ;D C7J?VH; :; :EF7g; v MQ’AJ 
I=PEfNA dEO?ELHEJ=ENA CeJeN=HA AJ N=EOKJ dQ B=EP MQA u DEJ7CC;DJ, :;FK?I B7 HUfEHC; :K 9E:; :K IFEHJ HU7B?IU; F7H 
BkEH:EDD7D9; :K 14 7LH?B 2010, BkEHg7D; :?I9?FB?D7?H; fU:UH7B ;IJ, :7DI 9;HJ7?DI 97I, E8B?gU :; I; HUfUH;H 7KN 
:?IFEI?J?EDI :K 9E:; CED:?7B 7DJ?:EF7g; (w) 9;HJ7?DI 7HJ?9B;I :K 9E:; :K IFEHJ 9=U=JP d’=EHHAQNO: (w) UJU C?I ;D 
9EDfEHC?JU 7L;9 B;I :?IFEI?J?EDI :K 9E:; CED:?7B v. 'HO B=EO=EAJP, AJ ABBAP, QJA ?KIL=N=EOKJ =RA? HAO dEOLKOEPEKJO 
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'H dARN= =EJOE RAEHHAN à ?A MQ’AHHA OKEP3747 à H= BKEO u FHEFEHJ?EDDU; (w)  F7H ;BB;-CWC; 

;J :7DI IED GK7DJKC, R B7 gH7L?JU :; B7 f7KJ; v3748 NALNK?DeA, KbHEC=PEKJ NAPN=JO?NEPA 

ATLNAOOeIAJP d=JO HA !+A3749 MQE OAN= LNEOA AJ ?KILPA P=JP =Q IKIAJP dQ LNKJKJ?e dA 

LeJ=HEPeO OLKNPERAO KQ O=J?PEKJO BEJ=J?EfNAO ((), MQA dA IAOQNAO dEO?ELHEJ=ENAO ()).  

( - L,9 6B4(20:B9 9658:0v,9 ,: 9(4c:0549 -04(4c0C8,9 
 
688. AHKNO MQA dAO LeJ=HEPeO OLKNPERAO (0) OKJP LNKJKJ?eAO dfO MQ’QJA REKH=PEKJ dAO NfCHAO 

=JPEdKL=CA AOP =ReNeA, HAO O=J?PEKJO BEJ=J?EfNAO (00) BKNPAIAJP de?NEeAO JA HA OANKJP MQA N=NAIAJP. 

0 - L,9 6B4(20:B9 9658:0v,9  
 

689. AQ PEPNA dAO LeJ=HEPeO OLKNPERAO, HA 0"2" LNeRKEP ?KJBKNIeIAJP =Q !+A dAO O=J?PEKJO 

P=JP EJdEREdQAHHAO MQA ?KHHA?PERAO. 

  
*AO O=J?PEKJO ?KHHA?PERAO LKQNNKJP PKQP d’=bKNd PNKQRAN à O’=LLHEMQAN dfO HKNO u GK; FBKI 

:; :;KN 92: C;C8H;I 9d’QJA eMQELA =QNKJP: (w) CU9EDDK v HAO PATPAO =JPEdKL=CA3750, =HKNO 

MQ’AHHAO HA LKQR=EAJP AJ?KNA d=JO HA ?=dNA dA u IFEHJI ?D:?L?:K;BI :7DI B;IGK;BI 9;HJ7?D;I 

UFH;KL;I I; :UHEKB7DJ F7H UGK?F;I (w) v, OE QJ JKIbNA LNe=H=bHAIAJP dePANIEJe d’=PDHfPAO eP=EP 

?KJ?ANJe3751. 

                                                
dQ 0"2 MQE JA LKOAN=EAJP u F7I 7 FH?EH? :; :?ff?9KBJUI C7j;KH;I, 9?=N: 9k;IJ ;D FH?D9?F; B;I :?IFEI?J?EDI :; :HE?J 
?DJ;HD;, UJ7J?GK; ;J/EK fU:UH7B, GK? Ik7FFB?GK;DJ v ("8?:.).  
3747 u 9*:7 FEII?8?B?JU :; FHEDED9;H :;I JH7L7KN :'?DJUHWJ gUDUH7B 7 Ug7B;C;DJ UJU IKFFH?CU; v AJ 2011 ("E?P. 
LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 139). 
3748 "8?:., N=FKQP=JP MQA u 9?:; Dk;IJ F7I JEKjEKHI f79?B; C7?I 9MQA: 9k;IJ KD; :UC7H9h; ?D9EDJEKHD78B; GK? 7CVD; 
GK;BGK;fE?I BkEHg7D; :?I9?FB?D7?H; R I; :?L?I;H ;J R LEJ;H R 8KBB;J?DI I;9H;JI v. 'HO LKQNOQERAJP L=N =EHHAQNO AJ 
EJdEMQ=JP MQA u 9?:;JJ; ;N?g;D9; 97H:?D7B;, ?CFEIU; F7H B;I FH?D9?F;I fED:7C;DJ7KN :K :HE?J fH7DT7?I ;J F7H 
Bk;N?IJ;D9; CWC; :kKD; U9h;BB; :;I I7D9J?EDI, FHEh?8; DEHC7B;C;DJ B;I I7D9J?EDI 7KJEC7J?GK;I GK;BGK;fE?I 
H;D9EDJHU;I :7DI B;I HVgB;C;DJI :;I fU:UH7J?EDI ?DJ;HD7J?ED7B;I v ("8?:.). - .=N =EHHAQNO, O’EH AJ eP=EP bAOKEJ (I=EO 
OKJ EJO?NELPEKJ d=JO HA I=NbNA dQ !KdA dQ OLKNP JKQO OAIbHA H= bEAJRAJQA), HAO O=J?PEKJO LNKJKJ?eAO L=N H’A$*" 
HA OKJP deOKNI=EO ATLNAOOeIAJP AJ PAJ=JP KbHEC=PKENAIAJP ?KILPA u :K FH?D9?F; :; FHEFEHJ?EDD7B?JU v (!. OLKNP, 
=NP. *. 232-23-3-10 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 23). z 4. AJ dNKEP OQEOOA : +. 12#',#0, %7 
IEKC?II?ED :;I 7JhBVJ;I 7KN I7D9J?EDI IFEHJ?L;I : UJK:; :kKD; FHE8BUC7J?GK; DUgB?gU; F7H B; CED:; jKH?:?9E-
IFEHJ?f, EF.9?J., L. 121). 
3749 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQAO u *A !KdA v, LNe?EO=JP MQA u 9H:; CE:; 7 UJU HU:?gU ;D J;D7DJ 9ECFJ; :;I FH?D9?F;I :; 
FHEFEHJ?EDD7B?JU ;J :;I :HE?JI :; BkhECC; v ; AP ?8?:., .=NPEA 1 u !KJPNmHA dQ dKL=CA v, u 'JPNKdQ?PEKJ v, =H. 4. 
3750 ANP. 50 '. b), AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3751 ANP. 37 '. ?) =J?EAJ, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 
2016), NAJRKU=JP à QJA JKPA dA b=O dA L=CA Jq 14 AJFKECJ=JP =QT BedeN=PEKJO ?KJ?ANJeAO dA LNeRKEN QJ JKIbNA 
d’=PDHfPA u 9ECFH?I ;DJH; 1 ;J 3 v =BEJ dA LKQRKEN EJBHECAN dAO O=J?PEKJO ?KHHA?PERAO d=JO ?AO DULKPDfOAO. - .=N 
ATAILHA, ?EPKJO HA ?=O dAO eLNAQRAO dA u NAH=EO v AJ =PDHePEOIA. - AQL=N=R=JP, u B; HVgB;C;DJ :?I9?FB?D7?H; JOF; 
7:EFJU ;D 2006 B7?II7?J 7KN fU:UH7J?EDI IFEHJ?L;I B7 FEII?8?B?JU :'?DJHE:K?H; :7DI B;KH HVgB;C;DJ :;I FUD7B?JUI 
IFEHJ?L;I 9EBB;9J?L;I v =HKNO MQA ?AHQE =?PQAHHAIAJP =LLHE?=bHA d f7?J :; 9;I I7D9J?EDI 9EBB;9J?L;I KD; E8B?g7J?ED v 
("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 136). 
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!AO dEOLKOEPEKJO OKJP I=EJPAJ=JP dQN?EAO LQEOMQA H’EJBN=?PEKJ OAN= ?KJOP=PeA à H= OQEPA dA 

HAQN REKH=PEKJ L=N QJ OAQH =PDHfPA3752, NECQAQN MQE N=LLNK?DA ?APPA O=J?PEKJ dA ?AHHA MQE = PKQFKQNO 

ePe dA IEOA à H’eC=Nd dAO LN=PEMQ=JPO à PEPNA EJdEREdQAHO3753.   

 
690. 1QN HA LH=J OPNE?PAIAJP EJdEREdQAH AJ ABBAP, DULKPDfOA H= LHQO BNeMQAJPA, HAO OLKNPEBO 

?KJR=EJ?QO dA dKL=CA dQN=JP QJA I=JEBAOP=PEKJ OLKNPERA J=PEKJ=HA RANNKJP Je?AOO=ENAIAJP 

u 7DDKB9eO: 9H:;I HUIKBJ7JI v KbPAJQO à ?APPA K??=OEKJ u 7L;9 JEKJ;I B;I 9EDIUGK;D9;I ;D 

HUIKBJ7DJ, O 9ECFH?I B; H;JH7?J :;I CU:7?BB;I, FE?DJI, g7?DI ;J FH?N v3754. 

 
.ENA, AP dA B=dKJ dEO?QP=bHA EH OAIbHAN=EP3755 =Q NAC=Nd dAO LNEJ?ELAO dA HeC=HEPe AP dA 

LNKLKNPEKJJ=HEPe dAO LAEJAO, ?KIIA dQ Je?AOO=ENA NAOLA?P dA H= LNeOKILPEKJ d’EJJK?AJ?A, dAO 

LeJ=HEPeO EdAJPEMQAO LKQNNKJP gPNA de?EdeAO à H’AJ?KJPNA dAO =PDHfPAO LKQN =RKEN ?KJ?KQNQ u ;DJH; 

B; 9EDJH[B; ;J B7 :7J; :; DEJ?f?97J?ED :; B7 I7D9J?ED v3756, QJ L=HHE=PEB J=PQNAH NeOEd=JP BKNP 

DAQNAQOAIAJP AJ ?ANP=EJAO DULKPDfOAO d=JO H= LNEOA dA IAOQNAO dA OQOLAJOEKJO LNKREOKENAO =Q 

IKIAJP dQ ?KJOP=P dA H’EJBN=?PEKJ3757. 

 
691. "AO O=J?PEKJO EdAJPEMQAO OANKJP L=N =EHHAQNO LNEOAO HA ?=O e?De=JP à H’AJ?KJPNA dAO 

d UGK?F;I v AP dAO =PDHfPAO HAO ?KILKO=JP LNEO EOKHeIAJP3758, ?KIIA EH AOP LKOOEbHA dA HAO 

                                                
3752 ANP. 50 '. ?), AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3753 Cf. 2A +=NOAEHHA, 12 FQEHHAP 2007, C?HED;, JK 0609182, =U=JP : u 9?:EDI?:UH9e: GK; (w) &. C"R('E 
7:C;J9P=EP: 7LE?H 78IEH8U KD; IK8IJ7D9; FHEh?8U;, 9;HJ;I :7DI B; 97:H; :'KD; FH;I9H?FJ?ED CU:?97B;, C7?I ;D 
L?EB7J?ED :;I HVgB;I ?CFEI7DJ KD; :U9B7H7J?ED FHU7B78B; ; GK; 9;JJ; I;KB; 9?H9EDIJ7D9; UJ7?J 8?;D :; D7JKH; R 
jKIJ?f?;H I7 :?IGK7B?f?97J?ED :; B'UFH;KL; iB7 9B7II?GK; :; I7KL; J;HH; :K BU7HDj  :K 8 C7? 2006 ; 9I=EO AJ?KNA: 
GK; 9;JJ; C;IKH; D'UJ7?J F7I C7D?f;IJ;C;DJ :?IFHEFEHJ?EDDU; :7DI B;I 9?H9EDIJ7D9;I :; B';IFV9; (w) 9AP: GK;, :VI 
BEHI, &. C"R('E D';IJ F7I fED:U R :;C7D:;H B'7DDKB7J?ED :; B7 :U9?I?ED 7JJ7GKU; ;D J7DJ GK';BB; BK? ?DfB?g; KD; 
FUD7B?JU IFEHJ?L; v.  
3754 ANP. 50 '. =), AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - #J CQEOA d’ATAILHAO, H’=J?EAJ 0"2" PN=EPA 
JKP=IIAJP dQ u 9d:U9B7II;C;DJ v KQ AJ?KNA dA H= u :?IGK7B?f?97J?ED v dQ OLKNPEB (ANP. 37 ''. A) =J?EAJ, AJJATA ''-
2 à H’=NPE?HA 0. 232-86, !. OLKNP., JKPA dA b=O dA L=CA Jq 13 (AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016)). 
3755 3J =PDHfPA LKQNN= AJ ABBAP gPNA ?KJR=EJ?Q dA dKL=CA AP O=J?PEKJJe à H= OQEPA dA O= L=NPE?EL=PEKJ à u :;I 
9ECFUJ?J?EDI 7K 9EKHI :;IGK;BB;I 7K9KD f7?J :; :EF7g; Dk7KH79EP: (w) UJU UJ78B? (w), IEHJ; :k;NJ;DI?ED J;CFEH;BB; 
:; B7 FUD7B?JU ?D?J?7B; GK? Dk;IJ fED:U IKH 7K9KD f7?J :; :EF7g; FHEKLU ;J GK? I;C8B; :ED9 jKH?:?GK;C;DJ 
9EDJ;IJ78B; v (%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 458). 
3756 ANP. 50 ''., AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. z Cf. !+A (2015) =NP. 10.8 u AJJQH=PEKJ dA NeOQHP=PO 
KbPAJQO d=JO dAO ?KILePEPEKJO LKOPeNEAQNAO =Q LNeHfRAIAJP dA H’e?D=JPEHHKJ KQ à H= LANLePN=PEKJ dA H= REKH=PEKJ dAO 
NfCHAO =JPEdKL=CA v. 
3757 4. %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 
2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 458. 
3758 ANP. 50 '. b) AP ?), AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - 1E : u B; HVgB;C;DJ :?I9?FB?D7?H; JOF; 7:EFJU 
;D 2006 B7?II7?J 7KN fU:UH7J?EDI IFEHJ?L;I B7 FEII?8?B?JU :'?DJHE:K?H; :7DI B;KH HVgB;C;DJ :;I FUD7B?JUI IFEHJ?L;I 
9EBB;9J?L;I, B; HVgB;C;DJ :?I9?FB?D7?H; JOF; 7:EFJU ;D 2011 f7?J :; 9;I I7D9J?EDI 9EBB;9J?L;I KD; E8B?g7J?ED v ("E?P. 
LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 136). - 4. eC=HAIAJP, $.  37, (.-+. +A0+A7-3, ". 
.-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 541, JKPA dA b=O dA L=CA Jq 88, ?KJPAOP=JP ?AO 
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692. 'JOPEPQeAO =JPeNEAQNAIAJP =Q OAEJ dAO OAQHAO dEOLKOEPEKJO dQ !KdA dQ OLKNP PN=EP=JP dAO 

?KILePAJ?AO dEO?ELHEJ=ENAO dA H’A$*"3759 ?AO IAOQNAO J’KJP F=I=EO ePe EILKOeAO I=EO 

OEILHAIAJP LNKLKOeAO L=N HA !+A3760, PKQPA HEbANPe eP=JP K?PNKUeA =QT KNC=JEO=PEKJO OLKNPERAO 

AP/KQ ÉP=PO HeCEBeN=JP d=JO HA dKI=EJA =JPEdKL=CA3761. 

 
!APPA LKOOEbEHEPe BQP L=N H= OQEPA ePAJdQA =QT BedeN=PEKJO OLKNPERAO MQE OKJP AJ ?=L=?EPe 

d’EILKOAN =QT =PDHfPAO ?KJR=EJ?QO dA dKL=CA HA L=EAIAJP d’QJA =IAJdA d’QJ u CEDJ7DJ D; 

F9KQR=JP: ;N9U:;H 45 000 9/Q=N=JPA-?EJM IEHHA: € (w) 9AP: CE:KB9=bHA: I;BED B7 gH7L?JU :;I 

f7?JI ;J B;I 9?H9EDIJ7D9;I :; B'?DfH79J?ED (w) v3762. 

 
693. 'H AOP Je=JIKEJO LKOOEbHA dA O’EJPANNKCAN, I=HCNe PKQPAO HAO LNe?=QPEKJO AJPKQN=JP HAQN 

LNKJKJ?e3763, OQN HAQN HeC=HEPe =Q NAC=Nd u :K FH?D9?F; gUDUH7B :K :HE?J fH7DT7?I :; 

FHEFEHJ?EDD7B?JU :;I F;?D;I v3764. 

                                                
dEOLKOEPEKJO, eP=JP dKJJe MQA, u 9d:7DI B7 C;IKH; E] Bk7DDKB7J?ED Dk;IJ F7I 7KJEC7J?GK;, C7?I :U9?:U; R J?JH; :; 
I7D9J?ED, B;I HUIKBJ7JI :; BkUGK?F;, B7GK;BB; Dk7 F7I 9ECC?I :; f7KJ;, D; :;LH7?;DJ F7I FEKLE?H WJH; L?IUI F7H 9;JJ; 
7DDKB7J?ED v. - +gIA O’EH AOP RN=E MQA HA LNEJ?ELA dA H’EJdEREdQ=HEO=PEKJ dAO LAEJAO AOP =PPAEJd, u 9J:KB D'(w) 9eP=JP 
AJ LNEJ?ELA: H;IFEDI78B; FUD7B;C;DJ GK; :; IED FHEFH; f7?J v (!. LeJ=H, =NP. 121-1), HA !KdA LeJ=H HQE-IgIA LNeRKEP 
dAO DULKPDfOAO dA NAOLKJO=bEHEPe LeJ=HA dQ B=EP d’=QPNQE, PAHHA MQA ?AHHA EJOP=QNeA à H’eC=Nd dAO u F;HIEDD;I CEH7B;I, 
R B';N9BKI?ED :; B'EJ7J (w), H;IFEDI78B;I FUD7B;C;DJ (w) :;I ?DfH79J?EDI 9ECC?I;I, FEKH B;KH 9ECFJ;, F7H B;KHI 
EHg7D;I EK H;FHUI;DJ7DJI v (!. LeJ=H, =NP. 121-2 =H. 1). "=JO ?AO ?KJdEPEKJO, LKQNMQKE JA LKQNN=EP-EH L=O AJ =HHAN 
=EJOE AJ I=PEfNA OLKNPERA, 7 fEHJ?EH? AJ I=PEfNA dEO?ELHEJ=ENA, HAO O=J?PEKJO =LLHE?=bHAO eP=JP bA=Q?KQL IKEJO CN=RAO 
MQA d=JO HA dKI=EJA LeJ=H. 'H AOP d’=EHHAQNO LKOOEbHA dA B=ENA QJ L=N=HHfHA AJPNA ?AO dEOLKOEPEKJO LeJ=HAO AP H= 
NAOLKJO=bEHEPe dEO?ELHEJ=ENA dAO ?HQbO dQ B=EP dA HAQNO OQLLKNPANO EJOPEPQeA AJ I=PEfNA OLKNPERA d=JO H= OLDfNA 
BKKPb=HHEOPEMQA (Cf. 0fCHAIAJPO CeJeN=QT dA H= $$$, O=EOKJ 2015-2016, =NP. 129.1. - 4. %. 1'+-, (OKQO H= dEN.), 
!. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., LL. 
508 O.). 
3759 Cf. deOKNI=EO : !. OLKNP, =NP. *. 232-23, ', 1q dANJEAN =H. (0ee?NEP L=N -Nd. Jq 2015-1207, FHU9., =NP. 20). 
3760 Cf. !+A (2009), =NP. 10.12 u 'ILKOEPEKJ dA O=J?PEKJO BEJ=J?EfNAO v AP !+A (2015), =NP. 10.10 
u !KJOeMQAJ?AO BEJ=J?EfNAO v, LNeRKU=JP QJEMQAIAJP PKQO dAQT MQA u 9H:;I EHg7D?I7J?EDI 7DJ?:EF7g; F;KL;DJ (w) 
FHULE?H v dA PAHHAO O=J?PEKJO. 
3761 Cf. "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 137 : PKQPABKEO u 9=:K9KD; FHU9?I?ED D';IJ 7FFEHJU; 
GK7DJ R B7 :;IJ?D7J?ED :;I IECC;I 7?DI? HU9EBJU;I F7H B;I fU:UH7J?EDI IFEHJ?L;I, GK? F;KL;DJ, :VI BEHI, ;D :?IFEI;H 
I;BED B;KH gHU v. - x H’EJRANOA, O’=CEOO=JP dA H’A$*", HA !KdA dQ OLKNP LNeRKEP dALQEO QJ ?ANP=EJ PAILO deOKNI=EO, 
MQA : u 9H:; FHE:K?J :;I I7D9J?EDI FU9KD?7?H;I FHULK;I (w) 9d=JO dAO ?KJdEPEKJO eMQER=HAJPAO à ?AHHAO AJREO=CeAO 
L=N HA 0"2": ;IJ H;9EKLHU 9ECC; B;I 9HU7D9;I :; B'EJ7J UJH7DgVH;I R B'?CF[J ;J 7K :EC7?D; v (Cf. =QFKQNd’DQE : 
!. OLKNP, =NP. *. 232-24 '4, =H. 2 (JKQRAHHA JQIeNKP=PEKJ EOOQA dA H’-Nd. Jq 2015-1207, FHU9., =NP. 20). 
3762 ANP. 38 '. 1q, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3763 *AO PATPAO LNe?EOAJP AJ?KNA MQ’AHHAO dKERAJP gPNA LNEOAO u :7DI B; H;IF;9J :;I :HE?JI :; B7 :Uf;DI; v ("8?:.). 
3764 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 458. - !ANP=EJO O’EJPANNKCA=EAJP IgIA OQN H= LKOOEbEHEPe, u 9H:EHIGK; B7 I7D9J?ED fH7FF; 
KD FHEf;II?EDD;B ;J FEHJ; KD; 7JJ;?DJ;, jKIJ?f?U; F7H I7 f7KJ;, R IED :HE?J 7K JH7L7?B (w), :; FHEDED9;H :;I I7D9J?EDI 
FU9KD?7?H;I v, dfO HKNO MQA ?AO dANJEfNAO u IEDJ DEHC7B;C;DJ ?DJ;H:?J;I :7DI B; :HE?J 9ECCKD :K JH7L7?B v ? ((.-$. 
*A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., 
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2KQP deLAJdN= AJ LN=PEMQA dAO OEPQ=PEKJO ?KJ?NfPAO dKJP HAO KNC=JAO dEO?ELHEJ=ENAO 

=JPEdKL=CA =QNKJP à ?KJJ=iPNA. 1’EH AOP RN=E MQA d=JO H= LHQL=NP dAO DULKPDfOAO H= OKIIA 

I=TEI=HA eRKMQeA ?E-dAOOQO u I;C8B; JEJ7B;C;DJ :?IFHEFEHJ?EDDU; v LKQN QJ OLKNPEB dA B=EbHA 

NAJKIIeA3765, PAH J’AOP LAQP-gPNA L=O HA ?=O AJ LNeOAJ?A d’=PDHfPAO LNKBAOOEKJJAHO PEN=JP dA PNfO 

D=QPO NARAJQO dA H= LN=PEMQA dA HAQN OLKNP. 

 
 AQ RQ dA ?A ?KJOP=P3766, EH L=N=iP OKQD=EP=bHA d’AJ?KQN=CAN HAO u fU:UH7J?EDI (w) 9à: 

9B:7?H; FH;KL; :; C;IKH; (w) 9AJ: ?DfB?g;9=JP: :;I I7D9J?EDI FU9KD?7?H;I H7?IEDD78B;I, IEKI 

F;?D; :k;D9EKH?H Bk7DDKB7J?ED :; B;KH :U9?I?ED v3767. 

 
694. "=JO HAO ?=O AJOQEPA Kn dAO O=J?PEKJO LeJ=HAO AP dEO?ELHEJ=ENAO LAQRAJP gPNA LNKJKJ?eAO 

OEIQHP=JeIAJP3768, HAQN u 9KCKB v JA dARN=EP F=I=EO, d=JO HA NAOLA?P dQ u FH?D9?F; :; 

FHEFEHJ?EDD7B?JU v, AJPN=iJAN H= LNEOA dA O=J?PEKJO Le?QJE=ENAO dKJP u B; CEDJ7DJ gBE87B (w) 

:UF7II;9N=EP: B; CEDJ7DJ B; FBKI UB;LU :; BkKD; :;I I7D9J?EDI ;D9EKHK;I v3769. 

 
!’AOP IgIA HA LNEJ?ELA D; 8?I ?D ?:;C MQE LAQP gPNA REKHe d=JO ?AO DULKPDfOAO3770 MQE 

OKJP LKPAJPEAHHAIAJP PNfO JKIbNAQOAO AJ ?KJOEdeN=PEKJ dQ B=EP MQA dAO O=J?PEKJO dEO?ELHEJ=ENAO 

OKJP CeJeN=HAIAJP LNKJKJ?eAO LKQN dAO B=EPO dA dKL=CA =ReNeO. 

                                                
L. 30 ; Cf. !. PN=R=EH, =NP. *. 1331-2). !ALAJd=JP, EHO NeLKJd=EAJP PKQP dA OQEPA à ?APPA MQAOPEKJ L=N H’=BBENI=PERA AJ 
NAHAR=JP MQA H=dEPA u FEII?8?B?JU 7?DI? H;9EDDK; (w) 7KN EHg7D;I :?I9?FB?D7?H;I fU:UH7KN Dk7FF7H7YJ F7I, R B7 B;JJH;, 
?D9ECF7J?8B; 7L;9 B;I :?IFEI?J?EDI :K :HE?J :K JH7L7?B :7DI B7 C;IKH; E] 9; GK; 9ED:7CD; Bk7HJ?9B; (w) 9LNe?EPe:, 
9; IEDJ B;I I7D9J?EDI FU9KD?7?H;I FHEDED9U;I F7H Bk;CFBEO;KH :7DI B; 97:H; :; IED FEKLE?H :?I9?FB?D7?H;, EH, 7K 
J?JH; :; B7 HUFH;II?ED :?I9?FB?D7?H; ;N;H9U; F7H B;I EHg7D;I 9ECFUJ;DJI :;I fU:UH7J?EDI IFEHJ?L;I, 9; Dk;IJ F7I 
Bk;CFBEO;KH GK? :?IFEI; :K FEKLE?H :?I9?FB?D7?H; v ("8?:., LL. 30-31). - Cf. (.-.. !-12A, u *A LNEJ?ELA dA 
LNKLKNPEKJJ=HEPe d=JO H= FQNEOLNQdAJ?A dQ !KJOAEH d'ÉP=P v, AJDA, 1988, L. 434. 
3765 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 458. 
3766 *A !+A dA 2015 MQE J’=dIAP H= LNEOA dA O=J?PEKJO BEJ=J?EfNAO à H’AJ?KJPNA d’QJ OLKNPEB ?KJR=EJ?Q dA dKL=CA 
u GK; :7DI B;I 97I E] B7 FUH?E:; :; IKIF;DI?ED C7N?C7B; DEHC7B;C;DJ 7FFB?978B; 7 :UjR UJU ?CFEIU; v J’AOP E?E 
MQA LAQ d’QPEHEPe (!+A (2015), =NP. 10.10 u !KJOeMQAJ?AO BEJ=J?EfNAO v. 
3767 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 458. 
3768 ANP. 38 '. 1q, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 91LKNPEBO: ; AP ANP. 38 '. 2q, AJJATA ''-2 à H’=NPE?HA 0. 
232-86, !. OLKNP 9AQPNAO LANOKJJAO: OA NeBeN=JP PKQO dAQT à H’=NPE?HA *. 232-10 dQ !KdA dQ OLKNP AJREO=CA=JP dAO 
B=EPO dA dKL=CA MQE ?KJOPEPQAJP eC=HAIAJP (LKQN H= LHQL=NP) dAO EJBN=?PEKJO LeJ=HAO (4. H’=NP. *. 232-26 dA ?A IgIA 
!KdA). - !APPA NAI=NMQA REOA d’=QP=JP LHQO HAO LANOKJJAO JKJ OLKNPERAO REO-à-REO dAOMQAHHAO H’=IAJdA LAQP gPNA 
LKNPeA à H= OKIIA dA 150.000 9!AJP ?EJMQ=JPA IEHHA: AQNKO ! (Cf. ANP. 38 '. 2q, AJJATA ''-2 à H’=NPE?HA 0. 232-86, 
!. OLKNP). 
3769 Cf. !KJO. ?KJOP., de?EO. Jq 89-260 "!, FHU9. - 4. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, 
DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 542. 
3770 Cf. $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 541. - 'H 
ATEOPA Je=JIKEJO u KD iL?;KN FH?D9?F;j :'?D:UF;D:7D9; :;I FEKHIK?J;I FUD7B;I ;J :?I9?FB?D7?H;I, FH?D9?F; :EDJ ?B 
HUIKBJ; DEJ7CC;DJ GK'KD CWC; f7?J F;KJ :EDD;H B?;K R KD 9KCKB :; FEKHIK?J;I FUD7B;I ;J :?I9?FB?D7?H;I ;J, F7H 
9EDIUGK;DJ, R KD 9KCKB :; I7D9J?EDI v (*. 1#30-2, u *A ?QIQH LH=BKJJe dAO O=J?PEKJO LeJ=HAO AP dEO?ELHEJ=ENAO v, 
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) - L,9 9(4c:0549 d09c06204(08,9 
 
695. *A dEOLKOEPEB NAH=PEB à H= dePANIEJ=PEKJ dA H’e?DAHHA dAO O=J?PEKJO =JPEdKL=CA AOP AJ 

?KJOP=JPA eRKHQPEKJ (00), ?KIIA HA L=JAH dAO O=J?PEKJO dEO?ELHEJ=ENAO LNKJKJd=bHAO (0), AJ N=EOKJ 

dAO NALNEOAO OQ??AOOERAO AJ dNKEP EJPANJA dAO PATPAO PN=JOJ=PEKJ=QT NeCEOO=JP ?APPA I=PEfNA. 

0 - L, 6(4,2 d,9 9(4c:0549 d09c06204(08,9 685454A()2,9 
 
696. "EBBeNAJPAO u I7D9J?EDI (w) CEH7B;I ;J FH?L7J?L;I :; :HE?JI v3771 ?QIQH=bHAO =QT 

LNe?edAJPAO OKJP =HPANJ=PERAIAJP KQ ?QIQH=PERAIAJP3772 LNKJKJ?eAO à H’AJ?KJPNA dAO LANOKJJAO 

?KJR=EJ?QAO dA dKL=CA. 

"AQT (2) PULAO dA O=J?PEKJO RKJP CeJeN=HAIAJP O’=LLHEMQAN à PEPNA LNEJ?EL=H AP dA B=dKJ 

MQ=OE =QPKI=PEMQA d=JO HA ?=dNA dQ RANO=JP ?KILePEPEB dAO IAOQNAO dEO?ELHEJ=ENAO =EJOE LNEOAO.  

 
697. *’=PDHfPA3773 dKJP H’EJBN=?PEKJ =QT dEOLKOEPEKJO =JPEdKL=CA AOP =ReNeA =QN= JKNI=HAIAJP 

u ?DJ;H:?9J?ED v à PEPNA u J;CFEH7?H; v dA ?KJ?KQNEN dQN=JP PKQPA I=JEBAOP=PEKJ J=PEKJ=HA3774 =HKNO 

MQA O= u B?9;D9; v HQE OAN= u H;J9ENeA: FHEL?IE?H;9IAJP: v3775, ?’AOP-à-dENA FQOMQ’à H= BEJ dA H= 

LeNEKdA dA OQOLAJOEKJ NAPAJQA.   

 

                                                
AJDA, 2013, L. 2209). - 4. !. "3"-%,-,, u *= NeLNAOOEKJ dEO?ELHEJ=ENA dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO AP 
HA LNEJ?ELA DED 8?I ?D ?:;C v, AJ FUD7B, 2013, L. 324. 
3771 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 458. 
3772 Cf. ANP. 38 '., AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP : LNeRKU=JP HAO O=J?PEKJO MQA HAO ?KIIEOOEKJO 
dEO?ELHEJ=ENAO =JPEdKL=CA LAQRAJP LNAJdNA u 9à: Bk;D9EDJH; :;I IFEHJ?fI 7O7DJ ;DfH;?DJ B;I :?IFEI?J?EDI :;I 7HJ?9B;I 
%. 232-9, %. 232-9-1, %. 232-14-5, %. 232-15, %. 232-15-1, %. 232-17 EK :K 3° :; B'7HJ?9B; %. 232-10 :K 9E:; :K 
IFEHJ v. - !AO dEOLKOEPEKJO LNEOAO AJ =LLHE?=PEKJ dA H’=NPE?HA *. 232-21 =H. 1 dQ !KdA dQ OLKNP (+Kd. L=N -Nd. Jq 
2015-1207, FHU9., =NP. 18) OKJP IKdEBEeAO (Cf. ". Jq 2016-84, FHU9., =NP. 2) =QT BEJO dA LANIAPPNA =QT KNC=JAO 
BedeN=QT ?KILePAJPO dA LNKJKJ?AN dAO O=J?PEKJO OQN HA BKJdAIAJP dAO JKQRAHHAO EJBN=?PEKJO =JPEdKL=CA EOOQAO dQ 
!+A dA 2015. z #HHAO NeLNEIAJP PKQP d’=bKNd JKQRAHHAIAJP H= ?KILHE?EPe dA B=EPO dA dKL=CA (!APPA JKPEKJ AOP 
eC=HAIAJP deBEJEA : 9f. !. OLKNP, =NP. *. 230-5. z 4. eC=HAIAJP ?KJ?ANJ=JP H’A$*" : !. OLKNP, =NP. *. 232-22). z "A 
IgIA, ?’AOP H= NeLNAOOEKJ dA H= PAJP=PERA dA H’AJOAIbHA dAO EJBN=?PEKJO =JPEdKL=CA MQE AOP deOKNI=EO ATLNAOOeIAJP 
O=J?PEKJJeA, P=JP H’A$*" MQA HAO BedeN=PEKJO OLKNPERAO eP=JP ?KJ?ANJeAO L=N ?APPA JKQRA=QPe (!APPA JKPEKJ AOP =QOOE 
deBEJEA : !. OLKNP, =NP. *. 230-6). - #J KQPNA, HA u B=EP v I=PeNEAH MQ=HEBEe L=N HA !+A d’u 7IIE9?7J?ED ?DJ;H:?J; v (Cf. 
!+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, LP. 10) AP NALNEO L=N HA JKQRAH =NPE?HA *. 232-9-1 dQ !KdA 
dQ OLKNP (!Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 9) AOP deOKNI=EO O=J?PEKJJe. - .=N =EHHAQNO, HAO dEOLKOEPEKJO 
JKQRAHHAO LNKLNAO =QT ?KJPNmHAO JK?PQNJAO (Cf. !. OLKNP, =NP. *. 232-14-1 à 4 JKQRA=QT, ?NeeO L=N -Nd. Jq 2015-
1207, FHU9., =NP. 13) MQE dKERAJP gPNA ABBA?PQeO d=JO dAO ?KJdEPEKJO OPNE?PAIAJP deBEJEAO, AJPN=iJAJP J=PQNAHHAIAJP 
H’EJPNKdQ?PEKJ =Q OAEJ dQ !KdA dQ OLKNP dA PATPAO O=J?PEKJJ=JP HA u H;fKI v L=N HAO =PDHfPAO dA O’U u IEKC;JJH; v (!. 
OLKNP, =NP. *. 232-14-5 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 13). - #JBEJ, H’KNdKJJ=J?A dA 2015 AJREO=CA 
QJA u FHE9U:KH; F7HJ?9KB?VH; :; H;JEKH R B7 9ECFUJ?J?ED FEKH B;I IFEHJ?fI GK? f7?I7?;DJ B'E8j;J :'KD; E8B?g7J?ED :; 
BE97B?I7J?ED ;J GK? EDJ 9;IIU B;KH 79J?L?JU IFEHJ?L; v (0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-1207, FHU9.) dKJP H= 
REKH=PEKJ AOP NeLNEIeA (Cf. !. OLKNP, =NP. *. 232-15-1 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 14). 
3773 Cf. "8?:. z 4. =QOOE HA ''. dA ?A IgIA =NPE?HA O’=CEOO=JP dAO u 7KJH;9O: F;HIEDD;9O: v. 
3774 "8?:., b). 
3775 "8?:., dANJEAN =H. 
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'H LKQNN= AJOQEPA LHQO CN=RAIAJP, AJ ?=O d’EJBN=?PEKJO NeLePeAO, RKEN ?APPA LNKDEbEPEKJ 

dARAJEN u :Uf?D?J?9ERA: v3776 AP =EJOE K??=OEKJJAN O= N=dE=PEKJ dA H= BedeN=PEKJ dKJP EH deLAJd. 

#T?ALPEKJJAHHAIAJP Je=JIKEJO, QJ OEILHA u 7L;HJ?II;C;DJ v3777 LKQNN= eRAJPQAHHAIAJP gPNA 

=dNAOOe =Q OLKNPEB LKQNOQERE, JKP=IIAJP d=JO HAO DULKPDfOAO dA I=JMQAIAJP FQOPEBEeO à OAO 

KbHEC=PEKJO dA HK?=HEO=PEKJ. 

 
698. "AO LAEJAO ?KILHeIAJP=ENAO OKJP eC=HAIAJP LNeRQAO d=JO QJ bQP dA LNKPA?PEKJ dAO 

=QPNAO =PDHfPAO AP dAOPEJeAO à eREPAN MQ’EHO JA OA NAPNKQRAJP d=JO HAQN AJPKQN=CA.  

 
'JPANdE?PEKJ HAQN OAN= =EJOE B=EPA, à PEPNA PAILKN=ENA KQ deBEJEPEB, d’KNC=JEOAN KQ L=NPE?ELAN 

à H’KNC=JEO=PEKJ dA ?KILePEPEKJO OLKNPERAO3778, d’AJOAECJAN HA OLKNP3779 ?KJPNA NeIQJeN=PEKJ3780, 

AP dKNeJ=R=JP, u :';N;H9;H B;I fED9J?EDI :; F;HIEDD;B :';D97:H;C;DJ 7K I;?D :; B7 fU:UH7J?ED EK 

:'KD C;C8H; 7ff?B?U R B7 fU:UH7J?ED v3781. 

 

                                                
3776 "8?:., b). 
3777 "8?:., =). 
3778 "8?:., ?). - *A N=LLKNP OQN H’KNdKJJ=J?A dA 2015 EJPNKdQEO=JP ?APPA LKOOEbEHEPe dA O=J?PEKJ =Q LNKBEP dA H’A$*" 
REOA ?H=ENAIAJP u {B;I IFEHJ?fIj 9MQE: FEKHHEDJ (w) 9deOKNI=EO: I; LE?H ?DfB?g;H KD; ?DJ;H:?9J?ED :; F7HJ?9?F;H R :;I 
;DJH7YD;C;DJI EHg7D?IUI F7H B;KHI 9BK8I EK B;KH fU:UH7J?ED, :; F7HJ?9?F;H R B'EHg7D?I7J?ED :; 9ECFUJ?J?EDI 
IFEHJ?L;I ;J :';N;H9;H B7 FHEf;II?ED (w) :; F;HIEDD;B :';D97:H;C;DJ v (0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-
1207, FHU9. ; 9f. LKQN HAO JKQRAHHAO dEOLKOEPEKJO : !. OLKNP, =NP. *. 232-23 ', 1q b), ?) AP A), EOOQO dA H’-Nd. Jq 2015-
1207, FHU9., =NP. 20). - 2KQPABKEO, EH AOP ?KILNeDAJOEbHA MQ’u "B 9LQEOOA: 9L=NBKEO: I;C8B;9N: (w) :?ff?9?B; :';N;H9;H 
KD HU;B 9EDJH[B; IKH B'7FFB?97J?ED :'KD; J;BB; :U9?I?ED, DEJ7CC;DJ I'7g?II7DJ :;I ;DJH7YD;C;DJI v ("8?:.). 
3779 "8?:., d). - Cf. !. OLKNP, =NP. *. 212-1, EILKO=JP dA JKIbNAQOAO KbHEC=PEKJO dA MQ=HEBE?=PEKJ à PKQPA LANOKJJA 
OKQD=EP=JP u 9EDJH; HUCKDUH7J?ED, ;DI;?gD;H, 7D?C;H EK ;D97:H;H KD; 79J?L?JU FhOI?GK; EK IFEHJ?L; EK ;DJH7YD;H 
I;I FH7J?GK7DJI, R J?JH; :'E99KF7J?ED FH?D9?F7B; EK I;9ED:7?H;, :; f7TED h78?JK;BB;, I7?IEDD?VH; EK E997I?EDD;BB; 
(w) v ("8?:., '.). 
3780 .KQN ?ANP=EJO ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 138), u 9E:B I'7g?J BR :'KD FEKLE?H JHVI 
(JHEF ?) ?CFEHJ7DJ 9EDf?U 7KN fU:UH7J?EDI IFEHJ?L;I v =HKNO IgIA MQ’u 9E:H D';IJ :'7?BB;KHI F7I UL?:;DJ GK'KD; J;BB; 
7JJH?8KJ?ED :; 9ECFUJ;D9;I H;BVL; :K FEKLE?H HUgB;C;DJ7?H; v. 'HO N=FKQPAJP AJ?KNA MQ’u 9A:D JEKJ; hOFEJhVI;, KD; 
J;BB; C;IKH; :; I7D9J?ED D; FEKHH7 7LE?H :'?CF79J GK; I? B; DEC :; B7 F;HIEDD; I7D9J?EDDU; F7H B7 fU:UH7J?ED ;IJ 
FEHJU IKH B7 B?IJ; :;I U:K97J;KHI IFEHJ?fI f7?I7DJ B'E8j;J :'KD; ?DJ;H:?9J?ED :';N;H9;H (DEJ7CC;DJ ;D 7FFB?97J?ED :; 
B'7HJ?9B; %. 232-13 :K 9E:; :K IFEHJ), J;DK; F7H B; C?D?IJVH; 9h7HgU :;I IFEHJI, 9; GK? D';IJ F7I FHULK FEKH 
B'?DIJ7DJ v. z 4. LKQN HAO dEOLKOEPEKJO OEIEH=ENAO =LLHE?=bHAO à H’A$*" : !. OLKNP, =NP. *. 232-23 ', 1q d), ?Nee L=N 
-Nd. Jq 2015-1207, FHU9., =NP. 20).  
3781 "8?:., A). - Cf. ". Jq 2016-84, FHU9., =NP. 2. z 4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ 
JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, EF.9?J. ; AP ,.  *A,!&A0", u x H= QJA 
z *QPPA ?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J., L. 6. 
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699. !AO O=J?PEKJO RKJP3782 d=JO HAQN AJOAIbHA B=ENA H’KbFAP d’QJA LQbHE?=PEKJ3783 d=JO HA 

NAOLA?P dQ LNEJ?ELA dA LNKLKNPEKJJ=HEPe3784, à H’EJOP=N dQ JKQRA=Q dEOLKOEPEB NAH=PEB à H= 

dePANIEJ=PEKJ dA H’e?DAHHA dAO O=J?PEKJO =JPEdKL=CA3785. 

00 - L’Bv52u:054 du d096590:0- 8,2(:0- à 2( dB:,8304(:054 d, 2’Bc/,22, d,9 9(4c:0549 
(4:0d56(., 
 
700. *A de?NAP dA PN=JOLKOEPEKJ dA H= RANOEKJ EJEPE=HA dQ !+A EJOP=QN=EP AJ RANPQ dA ?A PATPA 

QJ dEOLKOEPEB LNeRKU=JP QJ u MQ=JPQI v AP dAO u BKQN?DAPPAO v dA O=J?PEKJO R=NE=bHAO OAHKJ HA 

PULA d’EJBN=?PEKJ =JPEdKL=CA, H= J=PQNA dA H= OQbOP=J?A EJPANdEPA, H= ?KIIEOOEKJ KQ H’=bOAJ?A dA 

B=QPA, AP AJBEJ H= NeEPeN=PEKJ KQ JKJ dA H’EJBN=?PEKJ3786. 

 
#Q eC=Nd à H= PNfO CN=JdA ?KILHATEPe dAO Ie?=JEOIAO dA O=J?PEKJ NALKO=JP OQN HAdEP !KdA 

?KIIA à HAQN JKQRA=QPe, HA 0"2" =HKNO =LLHE?=bHAO JA LKQR=EP O’U ?KJBKNIAN PKP=HAIAJP AJ JA 

HA NALNAJ=JP MQA L=NPEAHHAIAJP PKQP AJ H’=d=LP=JP3787. 

 

                                                
3782 .KQNP=JP, HAO de?EOEKJO dA LNAIEfNA EJOP=J?A =dKLPeAO L=N HAO KNC=JAO BedeN=QT JA dARN=EAJP LHQO, 
?KJBKNIeIAJP =Q !+A, gPNA KbHEC=PKENAIAJP LQbHEeAO (Cf. !+A (2015), =NP. 14.3 u "ERQHC=PEKJ LQbHEMQA v, LP 2, 
LNeRKU=JP MQA H= OAQHA u :U9?I?ED f?D7B; :k7FF;B v HA OAN=). 
3783Cf. ANP. 38 '. 1q dANJEAN =H., AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 91LKNPEBO: ; AP ANP. 38 '. 2q dANJEAN =H., 
AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP 9AQPNAO LANOKJJAO:. 
3784 Cf. ANP. 47 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, =QT PANIAO dQMQAH : u 9H:kEHg7D; :?I9?FB?D7?H; 
:UJ;HC?D; :7DI I7 :U9?I?ED B;I CE:7B?JUI :; FK8B?97J?ED :; B7 I7D9J?ED GK'?B FHEDED9;, DEJ7CC;DJ ;D f?N7DJ B; 
:UB7? :; FK8B?97J?ED ;J ;D :UI?gD7DJ B; IKFFEHJ :; 9;BB;-9?. C;I CE:7B?JUI IEDJ FHEFEHJ?EDDU;I R B7 gH7L?JU :; B7 
I7D9J?ED FHEDED9U; R J?JH; FH?D9?F7B ;J 7:7FJU;I R B7 I?JK7J?ED :; B'7KJ;KH :; B'?DfH79J?ED v. - 3JA dEOPEJ?PEKJ AOP 
?ALAJd=JP B=EPA AJPNA HAO OLKNPEBO u C?D;KHI v AP u C7j;KHI v, H= LQbHE?=PEKJ eP=JP AJ LNEJ?ELA ABBA?PQeA OKQO ?KQRANP 
d’u 7DEDOC9=P: v LKQN HAO LNAIEANO, AP dA B=dKJ u DEC?D7J?L; v, DKNO u 9?H9EDIJ7D9;I ;N9;FJ?EDD;BB;I v, ?KJ?ANJ=JP 
HAO OA?KJdO ("8?:., =H. 2). 
3785 *A JKQRA=Q !+A PAJPA dA deRAHKLLAN, NAJBKN?AN AP LNKIKQRKEN HA LNEJ?ELA dA LNKLKNPEKJJ=HEPe AJ PKQPAO OAO 
dEIAJOEKJO (4. JKP=IIAJP : -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO 
IKdEBE?=PEKJO v, EF.9?J., L. 23). 
3786 ANP. 33 à 37 =J?EAJO, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (AJ RECQAQN dQ 25 F=JREAN 2007 =Q 16 F=JREAN 
2011). z #J bNAB, u :7DI B7 HUFH;II?ED :K :EF7g; v, OKJP u IKFFH?CU9AO: v, OQEPA à H’=dKLPEKJ dA u 9H:kEH:EDD7D9; 
:K 14 7LH?B 2010 v MQ’=HH=EP IAPPNA AJ yQRNA HA JKQRA=Q 0"2", u B;I I7D9J?EDI 7IIEHJ?;I :kKD; fEKH9h;JJ;, F7H 
;N;CFB;, B7 IKIF;DI?ED FEKL7DJ 7BB;H jKIGKkR :;KN 7DI FEKH J;B JOF; :; f7KJ; v ((.-$. *A!&A3+#, ÉPQdA 3 u 
'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 30), IgIA OE JKQO 
O=RKJO MQA d=JO HAO B=EPO, u ;D FHULEO7DJ GK; B;I I7D9J?EDI IEDJ 7FFB?GKU;I ;D J;D7DJ 9ECFJ; :;I :?IFEI?J?EDI :K 
9E:; CED:?7B 7DJ?:EF7g;, ED 7 HU?DJHE:K?J, ;D HU7B?JU, B;I fEKH9h;JJ;I FHULK;I F7H 9; 9E:; v ("8?:.). - x ?AP eC=Nd, 
?ANP=EJO NAI=NMQ=EAJP d’=EHHAQNO MQA u 9H:;I FH?D9?F;I GKkKJ?B?I9=EP: BkAF%D FEKH :UJ;HC?D;H B7 D7JKH; ;J B7 gH7L?JU 
:;I I7D9J?EDI I; H7FFHE9h9=EAJP: 8;7K9EKF FBKI :; 9;KN FHE9B7CUI F7H B; CE:; CED:?7B 7DJ?:EF7g; ;J KJ?B?IUI F7H 
B; -H?8KD7B :K IFEHJ, CWC; I? BkAg;D9; Dk(w) 9eP=EP: JhUEH?GK;C;DJ B?U; F7H 7K9KD iGK7DJKCj :7DI B7 
:UJ;HC?D7J?ED :; B7:?J; I7D9J?ED v. 'HO N=FKQP=EAJP eC=HAIAJP MQA u 9H:7 :?ff?9KBJU IKI9?JU; F7H Bk78I;D9; :kKD J;B 
iGK7DJKCj FEKH BkAg;D9;, 7BEHI CWC; GKk?B ;N?IJ9=EP: FEKH B;I EHg7D;I :?I9?FB?D7?H;I fU:UH7KN, 7, :k7?BB;KHI, UJU 
IEKB;LU F7H B7 jKH?IFHK:;D9; 7:C?D?IJH7J?L; v (!. A+1-,, $. "# -4# (dEN.), DHE?J :K IFEHJ, EF. 9?J., L. 162). 
3787 4. AJ ?A OAJO : %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 
4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 459. 
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701. 3JA NAPN=JO?NELPEKJ à H’EdAJPEMQA dA ?AO dANJEfNAO =QN=EP LANIEO d’eREPAN QJ PAH e?QAEH3788 

?KIIA H= OKHQPEKJ =J=HKCQA MQE BoP NAPAJQA L=N H= OQEPA3789 LANIAPP=JP3790 dA ?KJBeNAN QJ ABBAP 

=QT OPELQH=PEKJO dQ !+A3791 MQE NeOEd=EP d=JO u B7 J;9hD?GK; :K H;DLE? v3792 à ?A PATPA.  

 
!’AOP =EJOE MQ’=QT PANIAO dAO dEOLKOEPEKJO dA H’=J?EAJ =NPE?HA 39 dQ 0"2" : u 9H:;I 

EHg7D;I :?I9?FB?D7?H;I 7FFB?GK;DJ B;I I7D9J?EDI C;DJ?EDDU;I 7K FHUI;DJ HVgB;C;DJ ;D J;D7DJ 

9ECFJ; :;I 7HJ?9B;I 9 R 11 :K 9E:; CED:?7B 7DJ?:EF7g; f?gKH7DJ ;D 7DD;N; "" :; B7 9EDL;DJ?ED 

?DJ;HD7J?ED7B; 9EDJH; B; :EF7g; :7DI B; IFEHJ, 7:EFJU; R )7H?I B; 19 E9JE8H; 2005, 7DD;NUI 7K 

FHUI;DJ HVgB;C;DJ v3793. 

 
702. .KQN HA IKEJO =IbECQh =Q LNAIEAN =bKNd3794, H= BKNIQHA QPEHEOeA OAIbH=EP LKNPAN H= 

I=NMQA dQ NABQO dAO CKQRANJAIAJP AP HeCEOH=PAQN J=PEKJ=QT dA OA ?KJBKNIAN =Q NeCEIA dA 

O=J?PEKJO =QPKI=PEMQAO AP NECEdAO LNeRQ L=N HA !+A3795 AJ KBBN=JP H= LKOOEbEHEPe =QT KNC=JAO 

dEO?ELHEJ=ENAO dA IKdQHAN LHQO H=NCAIAJP HAQNO O=J?PEKJO =JPEdKL=CA d=JO HA NAOLA?P dAO 

LNEJ?ELAO ?KJOPEPQPEKJJAHO BN=Jd=EO. 

  

                                                
3788 1AQHAIAJP, HA B=EP MQA u B7 9ECFB;N?JU :K :?IFEI?J?f :; I7D9J?ED FHULK F7H B; 9E:; CED:?7B 7DJ?:EF7g; 
9dARN=EP: B7?II;9N: FHUI7g;H 9;HJ7?D;I :?ff?9KBJUI FEKH B;I EHg7D;I :?I9?FB?D7?H;I :EF7g; fU:UH7KN, :EDJ B;I C;C8H;I 
D; IEDJ F7I DU9;II7?H;C;DJ JEKI F7Hf7?J;C;DJ 7K f7?J :K J;NJ; ?DJ;HD7J?ED7B v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA 
HA dKL=CA v, Jq 139). 
3789 Cf. "e?NAP Jq 2011-58, FHU9., =NP. 1. 
3790 1oNAIAJP H= LHQO =LLNKLNEeA : AJ ABBAP, u 9H:7 IKFFH;II?ED :;I fEKH9h;JJ;I ;J B; H;DLE? 7K 9E:; CED:?7B 
7DJ?:EF7g; I;C8B;DJ KD; 8EDD; 9hEI; 97H 9;B7 F;HC;J :'UL?J;H :'7LE?H R 7:EFJ;H KD DEKL;7K HVgB;C;DJ-JOF; BEHI 
:; 9h7GK; CE:?f?97J?ED :K 9E:; CED:?7B ;J, :7DI B'?DJ;HL7BB;, :'7LE?H KD :?IFEI?J?f fH7DT7?I 9EDJH7?H; R 9;BK? 
7FFB?978B; 7K D?L;7K ?DJ;HD7J?ED7B v ("8?:.). 
3791 !#, 18 FQEHHAP 2011,  M;DD7XBB; A., Jq 338390, EF.9?J. z 4. JKP=IIAJP : (. +-3*7 AP !. "3"-%,-,, 
u 1LKNP v, EF.9?J., Jq 72. 
3792 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 459. 
3793 Cf. !+A (2015), =NP. 9 u AJJQH=PEKJ =QPKI=PEMQA dAO NeOQHP=PO EJdEREdQAHO v ; 10 u O=J?PEKJO à H’AJ?KJPNA dAO 
EJdEREdQO v ; 11 u !KJOeMQAJ?AO LKQN HAO eMQELAO v. - 'H J’AOP L=O ?ANP=EJO MQA H= Pa?DA dAO KNC=JAO dEO?ELHEJ=ENAO 
OKEP OEILHEBEeA =Q RQ dA H= ?KILHATEPe dA ?AO dEOLKOEPEKJO BECQN=JP AJ =JJATA dA HAQN NfCHAIAJP =JPEdKL=CA. 2KQP 
=Q LHQO AOP-EH EJPeNAOO=JP dA NAI=NMQAN MQA HA dEOLKOEPEB dA O=J?PEKJO AOP dALQEO HKNO D=NIKJEOe OQN JKPNA PANNEPKENA. 
3794 .KQN ?ANP=EJO ?KIIAJP=PAQNO dAIAQN=EP PKQPABKEO AJ OQOLAJO u B7 GK;IJ?ED :; I7LE?H I? B7 fEHCKB; i;D J;D7DJ 
9ECFJ; :K CE:; CED:?7Bj I;H7?J ?DJ;HFHUJU; F7H B; jKg; 9ECC; 9EDIJ?JK7DJ KD H;DLE? IKff?I7DJ :K CE:; :K IFEHJ v 
(%. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 459). - !’AOP H= N=EOKJ LKQN H=MQAHHA EHO LNe?KJEO=EAJP, AJ RQA dA L=HHEAN PKQP NEOMQA dA 
?AJOQNA AP d=JO QJ OKQ?E dA u 9B79NPe:, :k?D:?GK;H GK; B;I EHg7D;I :?I9?FB?D7?H;I :E?L;DJ FHEDED9;H B;I I7D9J?EDI 
i;D I; fED:7DJ IKH B;I 7HJ?9B;I :K CE:; CED:?7Bj GK? :UJ;HC?D;DJ BkU9h;BB; :;I I7D9J?EDI 7FFB?978B;I : F7H 
FH?D9?F;, :;KN 92: 7DI FEKH KD; FH;C?VH; ?DfH79J?ED, C7?I FEII?8?B?JU :kE8J;D?H KD; :?C?DKJ?ED EK FHEDED9;H KD; 
7KgC;DJ7J?ED :; 9;JJ; F;?D;, ;DJH; 8 9DQEP: 7DI ;J IKIF;DI?ED R L?; FEKH KD; :;KN?VC; L?EB7J?ED v ("8?:.). 
3795 Cf. JKP=IIAJP : 0=LLKNP A,, Jq 2441, EF.9?J., L. 44. 
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!AO LNe?=QPEKJO eP=EAJP HeCEPEIAO d=JO H= IAOQNA Kn HA dEOLKOEPEB =JPeNEAQN =R=EP LQ gPNA 

?AJOQNe L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA LKQN ?=QOA dA JKJ-NAOLA?P dAO LNEJ?ELAO dA 

LNKLKNPEKJJ=HEPe dAO O=J?PEKJO ?KIIA dA Je?AOOEPe AP d’EJdEREdQ=HEO=PEKJ dA H= LAEJA3796. 

 
703. #J ?A OAJO, I=EO ?KJBKNIeIAJP deOKNI=EO =Q !+A, QJA NeBeNAJ?A ATLHE?EPA =Q 

u FH?D9?F; :; FHEFEHJ?EDD7B?JU v3797 AOP EJPNKdQEPA dALQEO 2015 =Q OAEJ dQ !KdA dQ OLKNP LKQN 

CQEdAN H’A$*" d=JO O= LNEOA dA O=J?PEKJ, AJ IgIA PAILO MQA H= PA?DJEMQA dQ NAJRKE =Q !+A 

eP=EP EJR=HEdeA. 

 
#HHA AOP I=EJPAJ=JP =QPKNEOeA, u I? B;I 9?H9EDIJ7D9;I F7HJ?9KB?VH;I :'KD; 7ff7?H; B; 

jKIJ?f?;DJ, 9à: HU:K?H; B;I F;?D;I ;D9EKHK;I, GK; B;I 79J;I I7D9J?EDDUI IE?;DJ ?DJ;DJ?EDD;BI EK 

DED ;J, B; 97I U9hU7DJ, ;D :;TR :;I :KHU;I FB7D9h;HI v JKQRAHHAIAJP dePANIEJeAO L=N HA !KdA 

dQ OLKNP3798.  

 
704. *= OKHQPEKJ NALNEOA dQ !+A LANIAP dA NAdKJJAN REA =Q dEOLKOEPEB dA O=J?PEKJO 

=QPKI=PEMQAO O’=CEOO=JP dA H= BET=PEKJ dA HAQN MQ=JPQI3799 PKQP AJ KBBN=JP dAO LKOOEbEHEPeO dA 

                                                
3796 Cf. LKQN QJA ?KJPAOP=PEKJ dAR=JP HAO FQCAO dQ LNAIEAN dACNe dA H’=J?EAJ dEOLKOEPEB =JPEdKL=CA (4. ". Jq 2006-
1768, FHU9.) OQN HA BKJdAIAJP dAO LNEJ?ELAO eRKMQeO : 2A  AO=JdKJ, 13 =RNEH 2011, )797J?, Jq 0800675, AJDA, 
2011, L. 1638, ?KJ?H. A. .#0,-2 (0=EOKJJAIAJP ?AJOQNe AJ =LLAH : !AA ,=J?U, 23 =RNEH 2012, FU:UH7J?ED 
fH7DT7?I; :; fEEJ87BB, Jq 11,!00980, EF.9?J.). - .KQN ?ANP=EJO ?ALAJd=JP, u B; H7?IEDD;C;DJ :UL;BEFFU F7H B; 
JH?8KD7B 9=dIEJEOPN=PEB: FEKHH7?J JEKJ R f7?J I'7FFB?GK;H 7K :?IFEI?J?f ?IIK :;I 7HJ?9B;I 9 R 11 :K 9E:; CED:?7B 
7DJ?:EF7g; v ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 139). - 'H JA dARN=EP L=O LKQRKEN AJ =HHAN dA H= 
OKNPA, à H= ?KJdEPEKJ Je=JIKEJO MQA HAO KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA OA de?EdAJP AJ OA NeBeN=JP à 
H’EJPANLNeP=PEKJ dQ dEOLKOEPEB =JPEdKL=CA EOOQ dQ !+A deRAHKLLeA L=N HA !KJOAEH d’ÉP=P AP dKJP HA HeCEOH=PAQN 
BN=Jd=EO (Cf. 0=LLKNP A,, Jq 2441, EF.9?J., L. 44) B=EP OEAJJA (#J =PPAJd=JP LAQP-gPNA QJ FKQN QJA de?EOEKJ ?KJPN=ENA 
dQ !KJOAEH ?KJOPEPQPEKJJAH O=EOE d’QJA /.! KQ H’=dKLPEKJ d’QJA HKE =JPEdKL=CA =HH=JP à H’AJ?KJPNA dAO dEOLKOEPEKJO 
=?PQAHHAO). - x H’EJRANOA, QJ FQCAIAJP NAJdQ AJ I=PEfNA dEO?ELHEJ=ENA CeJeN=HA = ?AJOQNe OQN HA BKJdAIAJP dA H’=NPE?HA 
8 dA H= ""&! (.NEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO) HAO O=J?PEKJO LNeRQAO L=N HA 0fCHAIAJP dA H= $edeN=PEKJ 
BN=Jd=EOA dA b=OGAPb=HH MQE LNeRKU=EAJP H= OQOLAJOEKJ =QPKI=PEMQA, LKQN QJ (1) KQ dAQT (2) SAAG-AJdO OLKNPEBO, dA 
H’AJOAIbHA dAO HE?AJ?EeO MQE =QN=EAJP ePe O=J?PEKJJeO dA PNKEO (3) KQ MQ=PNA (4) B=QPAO PA?DJEMQAO =Q ?KQNO d'QJA 
IgIA O=EOKJ OLKNPERA (!#, 21 K?PKbNA 2013, (997DI;O, Jq 367107, %;8., LL. 411 AP 855 ; AJDA, 2014, L. 810, JKPA 
!. "3"-%,-, ; ?8?:., 2013, L. 2121 ; D., 2014, L. 396, ?DNKJ. (.-$. *A!&A3+#).  
3797 !. OLKNP, =NP. *. 232-23-3-10 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 23. 
3798 0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-1207, FHU9. : EH AOP AJ?KNA LNe?EOe MQA u 9H:7 C?I; ;D gKLH; :; 9;JJ; 
f79KBJU, F7H B'AF%D, DU9;II?J;9N=: KD; :U9?I?ED IFU9?7B;C;DJ CEJ?LU; F;HC;JJ7DJ :';NFEI;H B;I H7?IEDI 
F7HJ?9KB?VH;I :; 9;JJ; :U9?I?ED v 
3799 AQPNAIAJP dEP, u B; 9E:; :K IFEHJ FHULE?J KD GK7DJKC FHU9?I FEKH B;I I7D9J?EDI FHEDED9U;I F7H B'AF%D ;J 
9;, ;D fED9J?ED :; 9h7GK; JOF; :'?DfH79J?ED v (4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA HA dKL=CA 
à H'DAQNA dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, EF.9?J.). - Cf. LKQN QJA LNAIEfNA EJBN=?PEKJ =QT 
dEOLKOEPEKJO =JPEdKL=CA : !. OLKNP, =NP. *. 232-23-3-3 à 7 JKQRA=QT, ?NeeO L=N -Nd. Jq 2015-1207, FHU9., =NP. 23 ; AP 
LKQN HAO EJBN=?PEKJO IQHPELHAO (x ?KILPAN dA H= OA?KJdA EJBN=?PEKJ) : !. OLKNP, =NP. *. 232-23-3-8 JKQRA=Q, ?Nee L=N 
-Nd. Jq 2015-1207, FHU9., =NP. 23. z 4. AJ?KNA OQN ?APPA MQAOPEKJ : 0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-1207, 
FHU9. 
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IKdQH=PEKJ dA ?AHHA-?E bEAJ LHQO EILKNP=JPAO MQA L=N HA L=OOe AP LHQO ?KJBKNIAO =QT LNEJ?ELAO 

?KJOPEPQPEKJJAHO BN=Jd=EO3800. 

 
"eOKNI=EO, HAO ?KJdEPEKJO dA dePANIEJ=PEKJ dAO O=J?PEKJO =JPEdKL=CA L=N H’A$*" OKJP 

OEIEH=ENAO à ?AHHAO AJREO=CeAO L=N HA !+A, à O=RKEN MQA HA ?DAIEJAIAJP MQA dARN= OQERNA OKJ 

!KHHfCA à ?APPA K??=OEKJ OAN= EdAJPEMQA. 

 
705. !’AOP =EJOE MQ’=LNfO =RKEN dePANIEJe H= O=J?PEKJ OP=Jd=Nd KQ dA LNEJ?ELA =LLHE?=bHA à 

H’AOLf?A OAHKJ HA MQ=JPQI BETe L=N HAO PATPAO AJ BKJ?PEKJ dA H’EJBN=?PEKJ AJ ?=QOA3801, H’A$*" 

LKQNN= OAHKJ HAO ?=O H’=CCN=RAN3802, H= NedQENA3803, RKENA H= OQLLNEIAN3804 OE HAO ?EN?KJOP=J?AO HA 

FQOPEBEAJP, H’AJOAIbHA dAO LAEJAO LNKJKJd=bHAO LKQR=JP AJ?KNA gPNA =OOKNPEAO d’QJ OQNOEO3805. 

                                                
3800 4. ?ALAJd=JP : 0=LLKNP A,, Jq 2441, EF.9?J., L. 44.  
3801 !’AOP =EJOE L=N u 9A:N;CFB; 9MQA: : B'KI7g; EK B7 :UJ;DJ?ED :'KD; IK8IJ7D9; DED d IFU9?f?U; e ;IJ F7II?8B; :'KD; 
I7D9J?ED :; FH?D9?F; :; 4 9MQ=PNA: 7DI, I7Kf I? B'7JhBVJ; F;KJ FHEKL;H B'78I;D9; :; LEBEDJU :EF7DJ; ; B7 IKIF;DI?ED 
;IJ 7BEHI HU:K?J; R 2 9dAQT: 7DI. A B'?DL;HI;, B'KI7g; EK B7 :UJ;DJ?ED :'KD; IK8IJ7D9; d IFU9?f?U; e ;IJ F7II?8B; :'KD; 
IKIF;DI?ED :; 2 9dAQT: 7DI, GK? I;H7 7KgC;DJU; R 4 9MQ=PNA: 7DI I? B'AF%D F;KJ FHEKL;H KD; ?DJ;DJ?ED :EF7DJ;. 
ED 97I :'?DfH79J?ED B?U; 7K 8ED :UHEKB;C;DJ :;I 9EDJH[B;I, B7 IKIF;DI?ED ;IJ :; 4 9MQ=PNA: 7DI, 9ECC; FEKH B7 
IEKIJH79J?ED R 9EDJH[B; EK B; JH7f?9 :; FHE:K?JI :EF7DJI. %;I L?EB7J?EDI :;I E8B?g7J?EDI :; BE97B?I7J?ED ;J 
B'7IIE9?7J?ED ?DJ;H:?J; IEDJ F7II?8B;I :'KD; IKIF;DI?ED :; 2 9dAQT: 7DI, GK? F;KJ WJH; HU:K?J; jKIGK'R 1 9QJ: 7D :; 
IKIF;DI?ED ;D 97I :; 9?H9EDIJ7D9;I 7JJUDK7DJ;I (7HJ?9B;I %. 232-23-3-3 R %. 232-23-3-7) v (4AEHHA LANI=JAJPA, 
"E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA HA dKL=CA à H'DAQNA dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, EF.9?J.). 
3802 !’AOP =EJOE u 9L:=N AN;CFB;, I'7g?II7DJ :K JH7f?9 :; FHE:K?JI :EF7DJI, 9MQA: B'7HJ?9B; %. 232-23-3-6 FHULE?J GK; 
B7 :KHU; IJ7D:7H: :; B7 IKIF;DI?ED (4 9MQ=PNA: 7DI) F;KJ WJH; 7BBEDgU; jKIGK'R B'?DJ;H:?9J?ED :Uf?D?J?L;, ;D fED9J?ED 
:; B7 gH7L?JU :;I f7?JI, ;J DEJ7CC;DJ I? B'?DJUH;IIU 7 B7 GK7B?JU :; F;HIEDD;B :';D97:H;C;DJ :'KD IFEHJ?f, I? B; JH7f?9 
9ED9;HD; KD; IK8IJ7D9; DED iIFU9?f?U;j EK I'?B ;IJ 9ECC?I R B'Ug7H: :'KD EK FBKI?;KHI IFEHJ?fI C?D;KHI v ("8?:.). 
.=N =EHHAQNO, QJA u 9=:KJH; 9?H9EDIJ7D9; 7ggH7L7DJ; (w) 9NeOEdA d=JO: B7 HU9?:?L;. CECC?I; :7DI KD :UB7? :; 10 
9dET: 7DI, B7 I7D9J?ED D; F;KJ WJH; ?DfUH?;KH; R 6 9OET: CE?I ;J F;KJ 7BB;H jKIGK'7K :EK8B;C;DJ :; B7 :KHU; :; B7 
IKIF;DI?ED IJ7D:7H: FHULK; FEKH B7 I;9ED:; ?DfH79J?ED v ("8?:.). 1QN ?A dANJEAN PDfIA AJ KQPNA, EH AOP EJPeNAOO=JP 
dA u DEJ;H GK; B7 DEJ?ED :; HU9?:?L; ;IJ ;DL?I7gU; :; C7D?VH; B7Hg;, 9';IJ-R-:?H; R B'U9h;BB; :;I L?EB7J?EDI :; B7 
BUg?IB7J?ED 7DJ?:EF7g;, ;J DED F7I FEKH KD CWC; JOF; :'?DfH79J?ED (F7H ;N;CFB;, KD; L?EB7J?ED :;I E8B?g7J?EDI :; 
BE97B?I7J?ED CE?DI :; 10 9dET: 7DI 7FHVI KD 9EDJH[B; FEI?J?f ;IJ 9EDI?:UHU; 9ECC; KD; HU9?:?L;) v ("8?:.). #JBEJ, 
u 9d:7DI B'hOFEJhVI; :'KD; 3VC; L?EB7J?ED :7DI KD :UB7? :; 10 7DI, B7 IKIF;DI?ED ;IJ 7 C?D?C7 :; 8 9DQEP: 7DI ;J 
F;KJ 7BB;H jKIGK'R B7 IKIF;DI?ED R L?; (7HJ?9B; %. 232-23-3-8) v ("8?:.). 
3803 !’AOP =EJOE MQ’QJA dEIEJQPEKJ dA H= O=J?PEKJ JKNI=HAIAJP LNKJKJd=bHA AOP deOKNI=EO u 7:C?I; ;D 97I :'7L;K 
:K IFEHJ?f, :7DI 9;HJ7?D;I 9ED:?J?EDI, 9';IJ-R-:?H; BEHIGK'?B ;IJ B7 I;KB; FH;KL; f?78B; EK BEHIGK'?B IKHL?;DJ I7DI :UB7? 
7FHVI B7 DEJ?f?97J?ED :; B'?DfH79J?ED (7HJ?9B; %. 232-23 """) v ("8?:.). z 'H LKQNN= AJ?KNA AJ =HHAN dA IgIA L=N 
=LLHE?=PEKJ dQ u FH?D9?F; :; FHEFEHJ?EDD7B?JU v (!. OLKNP, =NP. *. 232-23-3-10 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-
1207, FHU9., =NP. 23) ; Cf. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA HA dKL=CA à H'DAQNA dA 
H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, EF.9?J., EJdEMQ=JP MQA : u B;I :KHU;I :; IKIF;DI?ED IJ7D:7H: F;KL;DJ 
;D JEKJ;I hOFEJhVI;I WJH; HU:K?J;I BEHIGK; B;I 9?H9EDIJ7D9;I F7HJ?9KB?VH;I :; B'7ff7?H; B; jKIJ?f?;DJ 7K H;g7H: :9A: 
9?A: FH?D9?F; (w). .D; J;BB; :U9?I?ED :;LH7 WJH; IFU9?7B;C;DJ CEJ?LU; ;D 9; I;DI (w) v. 
3804 4. HAO EJBN=?PEKJO =Q OQFAP dAOMQAHHAO QJA O=J?PEKJ OP=Jd=Nd dA dAQT (2) =JO dA OQOLAJOEKJ AOP LNeRQA L=N HAO 
PATPAO AP MQE LKQNNKJP dfO HKNO gPNA PKP=HAIAJP =JJEDEHeAO L=N AT?ALPEKJ OE HAO ?EN?KJOP=J?AO dA H’AOLf?A HA dAI=JdAJP 
(Cf., O’=CEOO=JP dAO dEOLKOEPEKJO PATPQAHHAO OQO?ALPEbHAO dA BKJdAN QJA PAHHA OKHQPEKJ : !. OLKNP, =NP. *. 232-23 ''', 
EOOQ dA H’-Nd. Jq 2015-1207, FHU9., =NP. 20 ; AP "8?:., =NP. *. 232-23-3-10 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, 
FHU9., =NP. 23). 
3805 #J ABBAP, u B';DI;C8B; :;I I7D9J?EDI IJ7D:7H: GK; F;KJ FHEDED9;H B'AF%D F;KL;DJ WJH; 7IIEHJ?;I :'KD IKHI?I, 
FEKL7DJ 7BB;H jKIGK'R ¾ :; B7 I7D9J?ED DEHC7B;C;DJ ;D9EKHK; (LE?H; jKIGK'R B7 JEJ7B?JU ;D 97I :; 9?H9EDIJ7D9;I 
;N9;FJ?EDD;BB;I ;J 7L;9 B'799EH: :; B'A&A), BEHIGK; B'?DJUH;IIU fEKHD?J KD; 7?:; IK8IJ7DJ?;BB; 7f?D :; :U9EKLH?H, 
:'UL?J;H EK :; f7?H; IJEFF;H KD; ?DfH79J?ED 7DJ?:EF7g; v (4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA 
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*’A$*" OA PNKQRA dKJ? I=EJPAJ=JP ATLNAOOeIAJP3806 ?KJPN=EJPA dA LNAJdNA AJ 

?KJOEdeN=PEKJ HAO LNAQRAO EJdENA?PAO JKJ-=J=HUPEMQAO dA B=EPO dA dKL=CA PAHHAO MQA HAO LNAQRAO 

dK?QIAJP=ENAO3807 AP HAO =RAQT3808 dAO =PDHfPAO LKQNOQEREO, LKOOEbEHEPe KBBANPA dALQEO 2016 =QT 

BedeN=PEKJO J=PEKJ=HAO OLKNPERAO. 

 

706. 3J dEOLKOEPEB AJ PKQO LKEJPO OEIEH=ENA à ?AHQE =LLHE?=bHA dAR=JP H’-,A" BN=Jd=EOA AOP AJ 

ABBAP EJPeCNe, dALQEO HKNO, =Q OAEJ dA H= dANJEfNA RANOEKJ dQ 0"2". -BBN=JP dAO LKOOEbEHEPeO 

OEIEH=ENAO =QT =PDHfPAO d’=RKQAN3809 H= ?KIIEOOEKJ dA B=EPO dA dKL=CA AP/KQ dA beJeBE?EAN dQ 

Ie?=JEOIA d’u =EdA OQbOP=JPEAHHA v3810 LKQN KbPAJEN QJ OQNOEO à ATe?QPEKJ dA HAQNO LAEJAO, EH 

OQLLNEIA AJ?KNA HA NAJRKE dENA?P =Q !+A3811. 

 
.KQN JA LNAJdNA MQA ?AP ATAILHA3812, HA B=EP d’QO=CA KQ dA dePAJPEKJ dA LNKdQEPO 

dKL=JPO3813 OAN= O=J?PEKJJe L=N QJA LAEJA R=NE=bHA OAHKJ H= J=PQNA dA H= OQbOP=J?A QPEHEOeA KQ 

dePAJQA AP H= RKHKJPe dKL=JPA dA HAQN =QPAQN3814. 

 
707. #J ?A MQE ?KJ?ANJA AJ LNAIEAN HEAQ HAO OQbOP=J?AO dEPAO u JKJ OLe?EBEeAO v (PAHHAO MQA 

H’#.-, HAO =J=bKHEO=JPO, KQ HAO IePDKdAO EJPANdEPAO, AP?w) H= O=J?PEKJ OAN= JKNI=HAIAJP dA 

                                                
HA dKL=CA à H'DAQNA dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, EF.9?J.). .=N =EHHAQNO, u B'7?:; IK8IJ7DJ?;BB; ;IJ 
:Uf?D?; R B'7HJ?9B; %. 230-4 9dQ !KdA dQ OLKNP: 9ECC; B; f7?J :; i:?LKBgK;H, :7DI KD; :U9B7H7J?ED U9H?J; I?gDU;, B;I 
?DfEHC7J?EDI ;D I7 FEII;II?ED ;D H;B7J?ED 7L;9 :;I ?DfH79J?EDI 7KN HVgB;I H;B7J?L;I R B7 BKJJ; 9EDJH; B; :EF7g;j ;J 
i:; 9EEFUH;H R B';DGKWJ; ;J R B';N7C;D :; JEKJ; 7ff7?H; B?U; R 9;I ?DfEHC7J?EDI, DEJ7CC;DJ ;D JUCE?gD7DJ R KD; 
7K:?;D9;j v ("8?:.). "=JO ?AO DULKPDfOAO, u 9H:;I H;DI;?gD;C;DJI fEKHD?I :E?L;DJ 9AJ?KNA: WJH; :'?CFEHJ7D9; ;J 
F;HC;JJH; :';Dg7g;H :;I FEKHIK?J;I EK, R JEKJ B; CE?DI, 9EDIJ?JK;H :;I ?D:?9;I gH7L;I ;J 9ED9EH:7DJI v ("8?:.). 
#JBEJ, u 9H:; IKHI?I 799EH:U ;IJ HULEGKU I? B'?DJUH;IIU 9ECC;J KD; L?EB7J?ED R B7 HUgB;C;DJ7J?ED 7DJ?:EF7g; :7DI 
KD :UB7? :; 10 9dET: 7DI IK?L7DJ B; FHEDED9U :; B7 I7D9J?ED EK I'?B 9;II; :; JH7DIC;JJH; B;I ?DfEHC7J?EDI GK'?B I'UJ7?J 
;Dg7gU R fEKHD?H (7HJ?9B; %. 232-23-3-2) v ("8?:.). 
3806 AHKNO LKQNP=JP MQ’AHHA U eP=EP FQNEdEMQAIAJP KbHECeA dALQEO HKJCPAILO, AHHA U NA?DECJ=EP (Cf. 0=LLKNP 
d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LL. 182-183). 
3807 Cf. !. OLKNP, =NP. *. 230-4 JKQRA=Q (?Nee L=N -Nd. Jq 2015-1207, FHU9., =NP. 4) 9=EdA OQbOP=JPEAHHA:. 
3808 Cf. "8?:., =NP. *. 233-23 ''', =) (IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 20). 
3809 ANP. 38 ''', AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3810 ANP. 51, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3811 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA 
AJ I=PEfNA dA dKL=CA v, EF.9?J. z u %;I 7HJ?9B;I 39 R 44 :K DEKL;7K HVgB;C;DJ FHULE?;DJ ;D EKJH; :UIEHC7?I :; 
C7D?VH; FHU9?I;, FEKH 9h7GK; ?DfH79J?ED, B7 :KHU; :; B7 IKIF;DI?ED 7IIE9?U; v (,.  *A,!&A0", u x H= QJA z 
*QPPA ?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J., L. 6).  
3812 Cf. !+A (2015), =NP. 10.2 u 1QOLAJOEKJO AJ ?=O dA LNeOAJ?A, d’QO=CA KQ dA PAJP=PERA d’QO=CA, KQ dA 
LKOOAOOEKJ d’QJA OQbOP=J?A EJPANdEPA KQ d’QJA IePDKdA EJPANdEPA v. - Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H 
=JPEdKL=CA v, EF.9?J., L. 8 ; -. ,'%%*', u !KdA IKJdE=H =JPEdKL=CA : LNK?AOOQO dA NeREOEKJ AP LNEJ?EL=HAO 
IKdEBE?=PEKJO v, EF.9?J., L. 22. 
3813 ANP. 39, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3814 Cf. ". Jq 2016-84, FHU9., =NP. 2. - 4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q 
NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, EF.9?J. ; AP ,.  *A,!&A0", u x H= QJA z *QPPA 
?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J., L. 6. 
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MQ=PNA (4) =JO, JKQRAHHA O=J?PEKJ u OP=Jd=Nd v, O=QB OE H’=PDHfPA ?KJ?ANJe =NNERA à LNKQRAN MQA H= 

REKH=PEKJ dAO NfCHAO =JPEdKL=CA J’eP=EP L=O EJPAJPEKJJAHHA =BEJ MQ’AHHA OKEP NedQEPA à dAQT (2) =JO. 

 
1’=CEOO=JP AJOQEPA dAO OQbOP=J?AO dEPAO u OLe?EBEeAO v (PAHHAO MQA H= LHQL=NP dA 

OPEIQH=JPO), H= O=J?PEKJ OAN= dA dAQT (2) =JO, à IKEJO MQA H’KNC=JA dEO?ELHEJ=ENA =EP H= LKOOEbEHEPe 

dA dAI=JdAN QJA O=J?PEKJ dA MQ=PNA (4) =JO d=JO H= IAOQNA Kn AHHA OAN= AJ IAOQNA dA LNKQRAN 

MQA H’=PDHfPA =R=EP H’EJPAJPEKJ dA PNE?DAN3815. 

 
708. !A LKQRKEN d’=LLNe?E=PEKJ KBBANP =QT KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA AOP HA BNQEP dA 

H’EJPeCN=PEKJ ATLNAOOA dQ u FH?D9?F; :; FHEFEHJ?EDD7B?JU v d=JO HA 0"2" MQE HAQN KBBNA AJ PKQPA 

DULKPDfOA, DKNO beJeBE?A dAO LNK?edeO OLe?EBEMQAO dA NedQ?PEKJ dA H= O=J?PEKJ JKNI=HAIAJP 

AJ?KQNQA, d’AJ B=ENA dA IgIA u F7H KD; :U9?I?ED IFU9?7B;C;DJ CEJ?LU; BEHIGK; B;I 

9?H9EDIJ7D9;I F7HJ?9KB?VH;I :; B'7ff7?H; B; jKIJ?f?;DJ 7K H;g7H: :K9dEP: FH?D9?F; v3816. 

 
1E PAH AOP HA ?=O JKP=IIAJP, HAO L=NPEAO LNAJ=JPAO EJO=PEOB=EPAO, LNe=H=bHAIAJP EJBKNIeAO 

dA H= O=J?PEKJ =HKNO =dKLPeA3817, LKQNNKJP H= ?KJPAOPAN dAR=JP H’KNC=JA dEO?ELHEJ=ENA d’=LLAH. 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                
3815 Cf. ". Jq 2016-84, FHU9., =NP. 2. - 4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q 
NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, EF.9?J. : u 9K:D DEJ;H7 :ED9 GK; B7 9h7Hg; :; B7 
FH;KL; :; B7 LEBEDJU :EF7DJ; ;IJ H;DL;HIU; I;BED GK'?B I'7g?J :'KD; IK8IJ7D9; IFU9?f?U; EK DED v. z 4. =QOOE : ,. 
 *A,!&A0", u x H= QJA z *QPPA ?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, 
EF.9?J., L. 6. 
3816 ANP. 46, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3817 ANP. 30 =H. 6 AP 7, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
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2 - L( 685cBdu8, d’(66,2 d, 2( dBc09054 
 
709. u 9x: 9ECFJ;H :; B;KH DEJ?f?97J?ED v, HAO de?EOEKJO LNEOAO L=N HAO KNC=JAO dEO?ELHEJ=ENAO 

=JPEdKL=CA u ;DJH;DJ ;D L?gK;KH v3818, OKQO NeOANRA dQ B=EP MQ’EH AJ OKEP EJPANFAPe =LLAH3819, RKEA 

dA NA?KQNO JKJ OQOLAJOERA3820.  

 
"AO NfCHAO OLe?EBEMQAO OANKJP =HKNO =LLHE?=bHAO dAR=JP HAO KNC=JAO dEO?ELHEJ=ENAO d’=LLAH 

(() dKJP HAO de?EOEKJO OANKJP L=OOEbHAO dA NA?KQNO dA dEBBeNAJPAO J=PQNA ()). 

( - L,9 8C.2,9 96Bc0-07u,9 (6620c()2,9 ,4 (66,2 
 
710. AQ LNe=H=bHA, HAO ?KJdEPEKJO dA O=EOEJA dA H’KNC=JA dEO?ELHEJ=ENA d’=LLAH d=JO HAO IgIAO 

BKNIAO3821 MQA ?AHHAO AJREO=CeAO AJ LNAIEfNA EJOP=J?A LNeOAJPAJP QJA dKQbHA L=NPE?QH=NEPe.  

 
!A NA?KQNO AOP PKQP d’=bKNd PNfO H=NCAIAJP KQRANP. *A OLKNPEB O=J?PEKJJe LAQP u ?DJ;Hj;J;H 

7FF;B v dA O= O=J?PEKJ u :7DI KD :UB7? :; :?N 910: jEKHI v à ?KILPAN dA O= JKPEBE?=PEKJ3822. 

711. 1E H’EJEPE=PERA AJ NAREAJP à H’EJRANOA à H’KNC=JEOIA OLKNPEB dKJP EH deLAJd, ?AHQE-?E dARN= 

=HKNO AJ KbPAJEN u 9ECCKD?9?=PEKJ: v d=JO dAO BKNIAO EdAJPEMQAO =QT LNe?edAJPAO =RA? IAJPEKJ 

dA H= LKOOEbEHEPe MQE AOP H= OEAJJA dA u FHE:K?H; I;I E8I;HL7J?EDI :7DI KD :UB7? :; I?N jEKHI 7L7DJ 

B7 J;DK; :; B'7K:?;D9; v3823. 

 

                                                
3818 ANP. 56 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - *A 0"2" LNAJd OKEJ dA dePANIEJAN HAO ?KJdEPEKJO 
d’AJPNeA AJ RECQAQN dAO de?EOEKJO dEO?ELHEJ=ENAO =Q IKUAJ dA dEOLKOEPEKJO LNe?EOAO. #HHAO dEOPEJCQAJP 
OLe?EBEMQAIAJP dAQT (2) DULKPDfOAO OAHKJ MQA H= O=J?PEKJ AJ?KQNQA AOP OQLeNEAQNA à OET (6) IKEO dA OQOLAJOEKJ, ?A 
MQE ?KJOPEPQA HA LNEJ?ELA, KQ d’QJA dQNeA EJBeNEAQNA à ?AHHA-?E, à PEPNA d’AT?ALPEKJ ("8?:. =H. 1 AP 2, AJJATA ''-2 à 
H’=NPE?HA 0. 232-86, !. OLKNP. - #J KQPNA, d=JO HA ?=O Kn dAO O=J?PEKJO LNKREOKENAO =QN=EAJP ePe LNKJKJ?eAO à PEPNA 
?KJOANR=PKENA, u 9H:7 FUH?E:; :; IKIF;DI?ED FHEL?IE?H; EK :'?DJ;H:?9J?ED FEHJ7DJ IKH B7 F7HJ?9?F7J?ED 7KN 
C7D?f;IJ7J?EDI (w) 9J=PEKJ=HAO: FHEDED9U; FEKH 9d:AO (w) f7?JI 9OKQIEO =QT KNC=JAO dEO?ELHEJ=ENAO: R B';D9EDJH; 
:k9QJ: IFEHJ?f (w) 9OAN=: :U:K?J; :; B7 FUH?E:; JEJ7B; :; B'?DJ;H:?9J?ED H;IJ7DJ R 799ECFB?H v ("8?:., =H. 3)). "=JO H= 
LNAIEfNA DULKPDfOA, MQE AOP H= LHQO ?KQN=JPA, HAQN AJPNeA AJ RECQAQN R= ?KjJ?EdAN HA LHQO OKQRAJP =RA? u 9;BB; :; B7 
:U9?I?ED v dA H= ?KIIEOOEKJ dEO?ELHEJ=ENA MQE AOP ?D=NCeA dA HAQN PN=EPAIAJP (ANP. 40 =H. 1 AJ?EAJ, AJJATA ''-2 à 
H’=NPE?HA 0. 232-86, !. OLKNP AJ RECQAQN dQ 18 K?PKbNA 2012 =Q 1 BeRNEAN 2016)). #J NfCHA CeJeN=HA, H= dQNeA dA 
OQOLAJOEKJ debQPAN= à ?KILPAN dQ FKQN dA OKJ LNKJKJ?e, à IKEJO d’QJA JKPEBE?=PEKJ ABBA?PQeA dA B=dKJ dEBBeNeA. 
"=JO H= OA?KJdA DULKPDfOA, AJ N=EOKJ dQ B=EP MQA HAOdEPAO O=J?PEKJO u D; F;KL;DJ WJH; ;NU9KJU;I ;D :;hEHI :;I 
FUH?E:;I :; 9ECFUJ?J?ED v, ?KJBKNIeIAJP =QT PATPAO, u B;KH :7J; :';DJHU; ;D L?gK;KH (w) 9OAN= =HKNO: f?NU; F7H 
B'EHg7D; GK? 7 ?DfB?gU B7 I7D9J?ED v (ANP. 56 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP). 
3819 Cf. ANP. 32 à 37, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3820 Cf. ANP. 32 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. z !KIIA AJ I=PEfNA dA LNK?edQNA =dIEJEOPN=PERA 
?KJPAJPEAQOA : 9f. !(A, =NP. 0. 811-14 (4. JKP=IIAJP : $. %A8'#0, u .NK?edQNA =dIEJEOPN=PERA ?KJPAJPEAQOA 
(.NEJ?ELAO CeJeN=QT dA H=) v, EF.9?J., JJq 71).   
3821 "8?:. =H. 1. 
3822 "8?:. - 3J deH=E dA dEOP=J?A AOP AJ?KNA LNeRQ, u FEHJU R GK?DP; 915: jEKHI BEHIGK; B'?DJUH;IIU ;IJ :EC?9?B?U hEHI 
:; B7 CUJHEFEB; v ("8?:.). 
3823 "8?:., =H. 4. z .=N =EHHAQNO, u 9?:; :UB7? ;IJ H7C;DU R JHE?I jEKHI BEHIGK; B'?DJUH;IIU ;IJ :EC?9?B?U hEHI :; B7 
CUJHEFEB; v ("8?:., =H. 5). 
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 !’AOP IgIA, dALQEO LAQ H’AJOAIbHA dAO L=NPEAO LNAJ=JPAO MQE LKQNN= LNK?edAN dA H= 

OKNPA, ?=N EJO=PEOB=EP d’QJA de?EOEKJ dA NAH=TA LNKJKJ?eA L=N HAO LNAIEANO FQCAO BedeN=QT. 'H AOP 

AJ ABBAP MQAOPEKJ dA u BkAg;D9; CED:?7B; 7DJ?:EF7g;, 9dA: B7 fU:UH7J?ED ?DJ;HD7J?ED7B; 

9ECFUJ;DJ;, 9dQ: (w) CEC?JU ?DJ;HD7J?ED7B EBOCF?GK;, 9dQ: (w) CEC?JU ?DJ;HD7J?ED7B 

F7H7BOCF?GK; 7?DI? GK; 9dQ: (w) FHUI?:;DJ :; B7 fU:UH7J?ED v 3824 =QLNfO dA H=MQAHHA H’=PDHfPA 

REOe AOP HE?AJ?Ee3825. 

 
712. AHPANJ=PERAIAJP AJOQEPA, H’KNC=JA dEO?ELHEJ=ENA d’=LLAH LKQNN= OQLLHeAN HAO FQCAO dA 

LNAIEfNA EJOP=J?A MQE J’=QN=EAJP L=O u IJ7JKU :7DI (w) 9HAO: :UB7?9O: v HeC=QT EIL=NPEO à ?AP 

ABBAP3826, dAO NfCHAO LNK?edQN=HAO OLe?EBEMQAO O’=LLHEMQ=JP =HKNO. 

 
#J LNAIEAN HEAQ, u B';N;H9?9; :K :HE?J :'7FF;B D; F;KJ 9AJ =Q?QJ ?=O: WJH; IK8EH:EDDU 7K 

L;HI;C;DJ 9L=N H’=PDHfPA: :'KD; 9MQAH?KJMQA: IECC; :'7Hg;DJ R 9O:7 fU:UH7J?ED v3827 KQ AJ?KNA 

u B?C?JU F7H KD; :U9?I?ED v dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO dA LNAIEfNA EJOP=J?A3828. 

 
#J OA?KJd HEAQ, ?’AOP HA LNEJ?ELA FQNEOLNQdAJPEAH, =LLHE?=bHA AJ H’=bOAJ?A dA dEOLKOEPEKJO 

PATPQAHHAO, dA H’EJPANdE?PEKJ d’=CCN=RAN AJ =LLAH QJA O=J?PEKJ LNEOA AJ LNAIEfNA EJOP=J?A dfO HKNO 

MQA ?AHQE-?E eI=JA dQ OAQH OLKNPEB IEO AJ ?=QOA3829. 

                                                
3824 "8?:., =H. 1. 
3825 Cf. ". Jq 2016-84, FHU9., =NP. 2. - 4. 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u .QbHE?=PEKJ dQ JKQRA=Q 
NfCHAIAJP dEO?ELHEJ=ENA PULA =LLHE?=bHA AJ I=PEfNA dA dKL=CA v, EF.9?J. ; AP ,.  *A,!&A0", u x H= QJA z *QPPA 
?KJPNA HA dKL=CA z AdKLPEKJ d’QJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA PULA v, EF.9?J., L. 6. 
3826 !. OLKNP, =NP. *. 232-21 =H. 5. - Cf. =NP. 31, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP : EH u ;IJ :;II7?I? ;J 
B';DI;C8B; :K :EII?;H ;IJ JH7DIC?I R B'EHg7D; :?I9?FB?D7?H; :'7FF;B v. 
3827 ANP. 32 =H. 2, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. - 1AHKJ ?ANP=EJO, u 9H:; FH?D9?F; :K :EK8B; :;gHU :; 
jKH?:?9J?ED, GK? L;KJ GK; B;I F7HJ?;I FK?II;DJ B?8H;C;DJ f7?H; 7FF;B :'KD; :U9?I?ED FH?I; R B;KH ;D9EDJH; ;IJ B'KD :;I 
fED:;C;DJI :;I :HE?JI :; B7 :Uf;DI; v ?A MQE u ?CFB?GK; (w) 9JKP=IIAJP: GK; B; :HE?J :; f7?H; 7FF;B D; F9QEOOA: 
F7I WJH; IK8EH:EDDU v à QJA PAHHA ?D=NCA ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 133). z LAQP gPNA 
KbFA?Pe à ?AH=, O=JO IgIA O’=PP=NdAN OQN HA B=EP MQA HA LNEJ?ELA dQ dKQbHA dACNe dA FQNEdE?PEKJ JA ?KJOPEPQA L=O LKQN 
H’AJOAIbHA dA H= dK?PNEJA QJ LNEJ?ELA CeJeN=H dQ dNKEP =LLHE?=bHA AJ I=PEfNA dA LNK?edQNA =dIEJEOPN=PERA 
?KJPAJPEAQOA (Cf. JKP=IIAJP : $. %A8'#0, u .NK?edQNA =dIEJEOPN=PERA ?KJPAJPEAQOA (.NEJ?ELAO CeJeN=QT dA H=) v, 
EF.9?J., Jq 132 ), MQA dAO u dNKEPO dA PEIbNA v KQ =OOEIEHeO =LL=N=EOOAJP NeCQHEfNAIAJP (Cf. LKQN HAQN Ne=LL=NEPEKJ 
AJ 2011 OKQO HA JKI dA u ?KJPNEbQPEKJ LKQN H'=EdA FQNEdEMQA v : 4. &AÏ+, u *A dNKEP dA PEIbNA JKQRA=Q AOP =NNERe 
! v, AJDA, 2012, L. 154) AP OKJP OQLLNEIeO (*A dANJEAN Ie?=JEOIA dA ?A PULA AJ d=PA AOP OQLLNEIe dAR=JP H= MQ=OE-
PKP=HEPe dAO FQNEdE?PEKJO, AP JKP=IIAJP dAR=JP H’AJOAIbHA dAO FQNEdE?PEKJO dA LNAIEfNA EJOP=J?A : 9f. +. 0#"-,, 
u 2EIbNA AP dNKEP =BBA?Pe =Q BKJdO d'EJdAIJEO=PEKJ dAO =RKQeO v, RUF. FHE9. 9?L., JJq 15 O.) =Q CNe dA H= RKHKJPe dQ 
HeCEOH=PAQN. .=N =EHHAQNO, AP LKQN JA LNAJdNA MQA ?AP ATAILHA, EH AJ ATEOPA QJ (1) EJOP=QNe B=?A =QT !KQNO 
=dIEJEOPN=PERAO d’=LLAH, dKJP HA IKJP=JP AOP PKQP =QOOE NeCQHEfNAIAJP ?KJPAOPe L=N HAO =RK?=PO deOENAQT dA JA L=O 
RKEN HAQNO ?HEAJPO NAJKJ?AN à QJ =LLAH AJ N=EOKJ JKP=IIAJP dA OKJ ?KoP LNKDEbEPEB, RKENA ?KJPAOPe d=JO OKJ LNEJ?ELA 
IgIA (Cf. A. .-02+A,,, u *= $,3(A dAI=JdA H= OQLLNAOOEKJ dQ dNKEP dA PEIbNA AJ =LLAH v, D., =?P., 12 
de?AIbNA 2014). 
3828 "8?:. 
3829 *A !KJOAEH d’ÉP=P N=LLAHHA ?APPA NfCHA dA B=dKJ Ne?QNNAJPA AJ I=PEfNA dEO?ELHEJ=ENA. 'H = JKP=IIAJP ?KJOEdeNe 
EH U LAQ u GK'?B HUIKBJ; :;I FH?D9?F;I gUDUH7KN :K :HE?J :?I9?FB?D7?H; GK'KD; I7D9J?ED ?DfB?gU; ;D FH;C?VH; ?DIJ7D9; 
F7H KD; jKH?:?9J?ED :?I9?FB?D7?H; D; F;KJ WJH; 7ggH7LU; F7H B; jKg; :'7FF;B I7?I? :K I;KB H;9EKHI :; B7 F;HIEDD; 
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713. 1E PAH J’eP=EP L=O HA ?=O JKP=IIAJP, dAO NA?KQNO dA J=PQNA dERANOAO OANKJP KQRANPO =QT 

L=NPEAO KQ EJPANRAJ=JPO LKPAJPEAHO Ie?KJPAJPO LKQN ?KJPAOPAN HAO de?EOEKJO =dKLPeAO AJ =LLAH. 

) - L( 4(:u8, d,9 8,c5u89 049:0:uB9 c54:8, 2,9 dBc090549 -BdB8(2,9 
 
714. x IKEJO MQA H’A$*" JA de?EdA dA3830 OA OQbOPEPQAN =QT EJOP=J?AO BedeN=HAO MQE 

J’=QN=EAJP L=O OP=PQe d=JO HAO deH=EO HeC=QT3831, dAQT PULAO dA NA?KQNO dA J=PQNA dEBBeNAJPA OANKJP 

KQRANPO ?KJPNA HAO de?EOEKJO BedeN=HAO, H’QJ dA J=PQNA =dIEJEOPN=PERA, H’=QPNA dA J=PQNA 

FQNEdE?PEKJJAHHA. 

                                                
fH7FFU; F7H B7 I7D9J?ED ; (w) GK;, H;B7J?L; R B7 9ECFUJ;D9; :K jKg; :'7FF;B, ;BB; H;BVL; :; B'EH:H; FK8B?9 ; GK; I7 
CU9EDD7?II7D9; F;KJ ;D 9EDIUGK;D9; WJH; ?DLEGKU; R JEKJ CEC;DJ :; B7 FHE9U:KH; ;J GK'?B 7FF7HJ?;DJ, B; 97I 
U9hU7DJ, 7K jKg; :; 97II7J?ED :; B7 H;B;L;H :'Eff?9; v (!#, 17 FQEHHAP 2013, &. D?EKC, Jq 362481 ; AJDA, 2013, L. 
1542 ; RFDA, 2013, L. 1183, ?KJ?H. 0. )#**#0).  - 4. eC=HAIAJP !#, 14 I=NO 1994, 2EKIH?, Jq 115915, %;8., L. 
1144 ; AP !#, 21 F=JREAN 2015, &. A., Jq 361529 ; AJDA, 2015, L. 137. - #J I=PEfNA OLKNPERA, 9f. LKQN QJ N=LLAH dA 
?APPA NfCHA d=JO QJA LNK?edQNA AJ u NeBeNe-OQOLAJOEKJ v ?KJPNA QJA de?EOEKJ dA H’A$*" O’eP=JP OQbOPEPQeA =QT 
KNC=JAO dEO?ELHEJ=ENAO BedeN=QT deB=EHH=JPO 9Cf. !. OLKNP, =NP. *. 232-22 =H. 1 2q: : !#, -Nd. dA NeBeNe, 17 OALPAIbNA 
2008, B7IJ?;D A., Jq 319832 ; R;L. jKH. U9E. IFEHJ, 2008, Jq 89, L. 51, KbO. .. 0-!'.-,. - !APPA NfCHA AOP 
OUOPeI=PEMQAIAJP ?KJPKQNJeA L=N HAO BedeN=PEKJO OLKNPERAO MQE, OKQD=EP=JP JA L=O RKEN NeBKNIeAO HAO de?EOEKJO 
=dKLPeAO L=N HAQNO KNC=JAO dEO?ELHEJ=ENAO dA LNAIEfNA EJOP=J?A AP =EJOE C=NdAN H= I=EJIEOA OQN HA ?KJPAJPEAQT 
dEO?ELHEJ=ENA =JPEdKL=CA, RKJP MQAHHA MQA OKEP H’=BB=ENA ?KJ?ANJeA u fEHC;H KD 7FF;B ?D9?:;DJ :VI BEHI GK'KD 7FF;B 
;IJ ?DJ;Hj;JU F7H (w) v HA OLKNPEB LNe=H=bHAIAJP ("E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 133). 
3830 #HHA = AJ ABBAP HA LKQRKEN dA u I; I7?I?9N: :kEff?9; :VI Bk;NF?H7J?ED :;9O: (w) :UB7?I v (!. OLKNP, =NP. *. 232-22 
=H. 1, 2q) LNeRQO L=N HAO PATPAO (!. OLKNP, =NP. *. 232-22 =H. 1, 2q). - *A !KJOAEH d’ÉP=P O=EOE L=N QJ =PDHfPA AJ NeBeNe 
OQN HA BKJdAIAJP dAO dEOLKOEPEKJO dA H’=NPE?HA *. 521-1 dQ !(A (NeBeNe-OQOLAJOEKJ) =R=EP LQ de?EdAN MQA H= 
PN=JOIEOOEKJ d'QJ dKOOEAN à H'A$*" =R=JP H’ATLEN=PEKJ dQ deH=E HeC=H dKJP dEOLKOA H= BedeN=PEKJ LKQN OA LNKJKJ?AN 
u D; F7H79EOO=EP: 9L=O:, ;D B'UJ7J :; B'?DIJHK9J?ED, :; D7JKH; R f7?H; D7YJH; KD :EKJ; IUH?;KN IKH B7 BUg7B?JU :; B7 
:U9?I?ED 9dA H’A$*": :EDJ ?B :;C7D:9=EP: B7 IKIF;DI?ED v. *A FQCA =dIEJEOPN=PEB OQLNgIA = AJ ABBAP ?KJOEdeNe  
u GK';D B';IFV9;, I? B; :EII?;H :; &. &A-RA2 79R=EP: 9bEAJ: UJU JH7DIC?I R B'AF%D 7L7DJ B';NF?H7J?ED :K :UB7? :; 
GK7JH; 94: CE?I ?CF7HJ? R B'?DIJ7D9; :'7FF;B FEKH I; FHEDED9;H, 9;JJ; I7?I?D; FHUC7JKHU; v JA LKQR=EP ?KJdQENA à 
H’EJ?KILePAJ?A dA ?APPA dANJEfNA, JKJ OAQHAIAJP L=N?A MQ’AHHA u f7?9O=EP: IK?J; R B'?D:?97J?ED F7H B;I 7KJEH?JUI 
fU:UH7B;I :; B;KH ?CFEII?8?B?JU :; I; HUKD?H :7DI B; :UB7? B'?DIJ7D9; :'7FF;B v I=EO AJ?KNA L=N?A MQA u B'AF%D 
D'79R=EP: FH?I B7 :U9?I?ED 9EDJ;IJU; GK'7FHVI B';NF?H7J?ED :K :UB7? :; GK7JH; 94: CE?I :EDJ :?IFEI7?J DEHC7B;C;DJ 
(w) 9H’: ?DIJ7D9; :'7FF;B v (!#, -Nd. dA NeBeNe, 16 BeRNEAN 2009, &H &?9A7XB &7JH7O, JK 324078). - "Q B=EP dQ 
dAOO=EOEOOAIAJP LKOOEbHA dA H= ?KIIEOOEKJ dEO?ELHEJ=ENA dA LNAIEfNA EJOP=J?A =Q beJeBE?A dA H’A$*", u 9H:; 
FH?D9?F; 9dQ dKQbHA dACNe dA FQNEdE?PEKJ: (w) 9OAIbHA: :7DI KD; 9;HJ7?D; C;IKH; CU9EDDK v, ?’AOP-à-dENA =Q IKEJO 
AJ EJPANJA ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., L. 30). 2KQPABKEO, JKJ OAQHAIAJP ?AO dEOLKOEPEKJO OKJP EJOPEPQeAO =Q beJeBE?A dAO OLKNPEBO 
MQE dKERAJP LKQRKEN beJeBE?EAN d’QJA FQOPE?A N=LEdA, I=EO AJ?KNA, dAO LKOOEbEHEPeO dA NA?KQNO EJOPEPQeAO B=?A =QT 
FQCAO LQbHE?O, ?A MQE OAIbHA PNfO H=NCAIAJP RAJEN L=HHEAN HAO ABBAPO JeC=PEBO dA ?AHHAO-?E. 
3831 *AQN EILKO=JP dA OA LNKJKJ?AN u :7DI KD (w) C7N?CKC :; GK7JH; 94: CE?I R 9ECFJ;H v dA H= d=PA dQ ?KJOP=P 
dA H= REKH=PEKJ dAO dEOLKOEPEKJO =JPEdKL=CA (!. OLKNP, =NP. *. 232-21 =H. 5. - 4. =NP. 33 =H. 4, AJJATA ''-2 à H’=NPE?HA 
0. 232-86, !. OLKNP). - 4. ?NEPEMQ=JP H= bNEfRAPe dA ?AO deH=EO : (.-!. *A.-3 *#, u 2N=EPAIAJP dQ dKL=CA v, EF.9?J., 
Jq 480-280 ; KQ (.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO 
=dIEJEOPN=PEBO v, EF.9?J., LL. 29-30). - *AO DULKPDfOAO dA ?=NAJ?AO BedeN=HAO OKJP Je=JIKEJO =OOAV N=NAO, dA H’KNdNA 
L=N ATAILHA d’QJA REJCP=EJA L=N =J AJPNA 2010 AP 2014 (0=LLKNP =JJ. d’=?P., A$*", 2014, FHU9., L. 88). "=JO ?AO 
DULKPDfOAO dA ?=NAJ?A dAO KNC=JAO dEO?ELHEJ=ENAO BedeN=QT H’A$*" (Cf. !. OLKNP, =NP. *. 232-22 =H. 1, 2q) 
EJPANREAJdN= L=N =EHHAQNO HA LHQO OKQRAJP LKQN O’U u IK8IJ?JK9AN: v ("8?:.), LNe?EOeIAJP L=N?A MQ’=Q?QJ d’AJPNA AQT 
J’=QN= AJ LNEJ?ELA OP=PQe =Q LNe=H=bHA. "=JO HAO =QPNAO ?=O, ?’AOP QJ ReNEP=bHA dNKEP d’u 7FF;B v ($.  37, (.-+. 
+A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 542) MQE AOP EJOP=QNe à OKJ LNKBEP 
HKNOMQA H’=BB=ENA =QN= ePe u jKgU9A:, :7DI B;I :UB7?I, F7H B;I ?DIJ7D9;I :?I9?FB?D7?H;I :; FH;C?VH; ?DIJ7D9; v =HKNO 
MQA u BkEHg7D; :k7FF;B Dk79QN=EP: F7I H;IF;9JU I;I :UB7?I FHEFH;I v ("8?:.). 
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'HO OANKJP L=N ?KJOeMQAJP EJPAJPeO ?KJPNA dAO IAOQNAO LNEOAO L=N HAO ?KIIEOOEKJO 

dEO?ELHEJ=ENAO d’=LLAH d IJ7JK9=JP: ;D :;HD?;H H;IIEHJ v3832 LNeOAJP=JP QJ ?=N=?PfNA d’=?PA 

=dIEJEOPN=PEB3833. 

 
715. .QbHEeA =Q LNe=H=bHA3834, AHHAO OANKJP dKJ? Je?AOO=ENAIAJP, OQER=JP AJ ?AH= HAO NfCHAO dA 

LNK?edQNA =dIEJEOPN=PERA, à H= BKEO OECJeAO AP IKPEReAO3835 L=N HAQN =QPAQN3836 =R=JP MQ’EH JA OKEP 

LNK?ede =QT BKNI=HEPeO dA JKPEBE?=PEKJ à H’eC=Nd dA H’AJOAIbHA dAO L=NPEAO LNAJ=JPAO. 

 
*AQN JKPEBE?=PEKJ à H’A$*" R= HQE LANIAPPNA dEO?NePEKJJ=ENAIAJP dA u I; I7?I?9N: v 

d’KBBE?A3837 dA O=J?PEKJO MQ’AHHA AOPEIAN=EP PNKL H=TEOPAO, AJ ?KJOEdeN=PEKJ dAO B=EPO dA H= ?=QOA. 

'H OAN= =HKNO B=EP QO=CA dA OKJ LKQRKEN dA u HUfEHC9=PEKJ: 9d:;I :U9?I?EDI v BedeN=HAO d=JO HA 

Je?AOO=ENA NAOLA?P dAO deH=EO LNeRQO à ?AP ABBAP3838.  

 

                                                
3832 ANP. 33 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3833 .KQN JA O’AJ PAJEN MQ’=QT OAQHAO u fU:UH7J?EDI :UBUg7J7?H;I v, JKQO OANKJO LNe?EOeIAJP AJ LNeOAJ?A d’QJ 
u 79J; KD?B7JUH7B v dA J=PQNA u 7:C?D?IJH7J?9RA: v ((.-$. *A!&A3+#, ÉPQdA 3 u 'JOP=J?AO EJPANJAO dAO BedeN=PEKJO 
OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBO v, EF.9?J., L. 31). 
3834 "AO dEOLKOEPEKJO eMQER=HAJPAO OKJP LNeRQAO O’=CEOO=JP dA H’A$*" (.Ne?EOEKJ eP=JP B=EPA MQA ?APPA dANJEfNA 
J’AOP L=O ?KJ?ANJeA L=N H= MQAOPEKJ dQ dKQbHA dACNe dA FQNEdE?PEKJ EJPANJA, OAO de?EOEKJO eP=JP L=N RKEA dA 
?KJOeMQAJ?A PKQFKQNO deBEJEPERAO) AJ RANPQ dQ !. OLKNP, =NP. *. 232-23-3-1 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-1207, 
FHU9., =NP. 22, u 79U=JP: FEKH E8j;J :; FHULE?H B;I 9ED:?J?EDI :7DI B;IGK;BB;I B;I :U9?I?EDI :; B'7g;D9; IEDJ H;D:K;I 
FK8B?GK;I v. !’AOP =EJOE MQA u 9H:7 FK8B?9?JU :; 9OAO: :U9?I?EDI ;IJ :; FH?D9?F;, I7Kf FEKH B;I C?D;KHI v, =HKNO 
?ALAJd=JP MQ’u KD; :U9?I?ED IFU9?7B;C;DJ CEJ?LU; :; B'7KJEH?JU GK? I7D9J?EDD; (w) 9LAQP: WJH; FH?I; FEKH B; 
C7?DJ?;D :; B'7DEDOC7J :K IFEHJ?f I7D9J?EDDU v (0=LLKNP NAH=PEB à H'KNdKJJ=J?A Jq 2015-1207, FHU9.). - Cf. OQN ?APPA 
MQAOPEKJ dA H= LQbHE?EPe dAO de?EOEKJO dA O=J?PEKJ AP OQN HA OAJO dA ?APPA u LAEJA v, JKP=IIAJP LNKJKJd=bHA L=N HAO 
AA', I=EO R=H=JP AJ PKQPAO DULKPDfOAO : (.-$. )#0*É-, u *= LQbHE?EPe-ATAILH=NEPe - *A JKQRA=Q dNKEP dA H= 
LQbHE?=PEKJ dAO O=J?PEKJO =dIEJEOPN=PERAO AP FQNEdE?PEKJJAHHAO v, EF.9?J., L. 751. - 4. JKP=IIAJP : !KJO. ?KJOP., de?EO. 
Jq 2013-359, /.!, 13 de?AIbNA 2013, ,JU ,K: R7:?E ,;HL?9;I ;J 7., J(RF, 15 de?AIbNA 2013, L. 20432, AJDA, 
2014, L. 387 ; D., 2013, L. 2916 ; R,C, 2014, L. 122, KbO. (. $0A,!'**-,. z 4. =QOOE : !KJO. ?KJOP., de?EO. Jq 
2013-329, /.!, 28 FQEJ 2013, ,E9?UJU  7H7g; DKF7IGK?;H, J(RF, 30 FQEJ 2013, L. 10964, D., 2013, L. 1679 ; 
"8?:., L. 2713, KbO. %. 0-3(-3 "A  -3 É#, 2. %A0É, +.-&. %-88', 1. +'0A A'* AP 2. .-2A18)', ; 
CEDIJ?JKJ?EDI, 2013, L. 439, ?DNKJ. -. *A  -2. z 4. AJBEJ : !KJO. ?KJOP., Jq 2010-41, /.!, 29 OALPAIbNA 2010, 
,E9?UJU C:?I9EKDJ ;J 7KJH;, J(RF, 30 OALPAIbNA 2010, D., 2011, L. 54, JKPA  .  -3*-! ; "8?:., L. 1713, KbO. 4. 
 #0,A3" AP *. %A7 ; CEDIJ?JKJ?EDI, 2011, L. 531, KbO. A. "A01-,4'**# ; R,C, 2011, L. 182, KbO.  . "A 
*A+7 ; "8?:., L. 193, ?DNKJ. !. *A8#0%3#1). 
3835 Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 790. z 4. !0.A, =NP. *. 211-2 =H. 2 2q 
9-bHEC=PEKJ dA IKPER=PEKJ dAO =?PAO =dIEJEOPN=PEBO: ; AP ?8?:. =NP. *. 111-2 AP *. 212-1 9-bHEC=PEKJ dA OECJ=PQNA dAO 
=?PAO =dIEJEOPN=PEBO: : HA JKJ-NAOLA?P dA ?AO dEOLKOEPEKJO eP=JP L=OOEbHA dA ?AJOQNA LKQN ?=QOA dA RE?A dA BKNIA (Cf. 
..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 790). 
3836 Cf. ANP. 36 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP : dAI=Jd=JP H= OECJ=PQNA dAO u FHUI?:;DJ ;J (w) 
I;9HUJ7?H; :; IU7D9; v 
3837 !. OLKNP, =NP. *. 232-22 =H. 1, 3q. 
3838 "8?:., OKEP u :7DI KD :UB7? :; (w) :;KN 92: CE?I R 9ECFJ;H :; B7 HU9;FJ?ED :K :EII?;H 9ECFB;J :;I :U9?I?EDI 
FH?I;I F7H B;I fU:UH7J?EDI 7gHUU;I v. z 4. ANP. 20 dANJEAN =H., AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP : LKQN HAO 
LKOOEbEHEPeO d’ATAN?E?A dA ?APPA B=?QHPe d=JO HAO IgIAO deH=EO à H= OQEPA d’QJA de?EOEKJ dA u 9B7II;C;DJ v d’QJA 
=BB=ENA AJ LNAIEfNA EJOP=J?A. 
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$=?QHPe N=LLAHeA L=N HA 0"2"3839, ?APPA dANJEfNA LKQNN=, à H’EJEPE=PERA dA H= BedeN=PEKJ 

?KILePAJPA KQ dA OKJ LNKLNA ?DAB, LNK?edAN à HAQN u ;NJ;DI?ED (w) 7KN 79J?L?JUI :; (w) 

9H’=PDHfPA: H;B;L7DJ :;I 7KJH;I fU:UH7J?EDI v3840. 

 
716. "=JO PKQPAO HAO =QPNAO DULKPDfOAO AJOQEPA, HAO NA?KQNO KQRANPO =QT LANOKJJAO EJPeNAOOeAO 

OANKJP dA J=PQNA FQNEdE?PEKJJAHHA AP dARNKJP gPNA LKNPeO dAR=JP3841 HAO 2NEbQJ=QT 

=dIEJEOPN=PEBO3842 BN=Jd=EO ?KILePAJPO PANNEPKNE=HAIAJP3843. 

 
u 9,:EJ?f?U I7DI :UB7?I v3844 d=JO HAO BKNIAO NAMQEOAO3845, H’=PDHfPA O=J?PEKJJe LKQNN= 

EJPAJPAN QJ NA?KQNO AJ AT?fO dA LKQRKEN3846 dAR=JP AQT d=JO HA deH=E dA dNKEP ?KIIQJ dA dAQT 

IKEO3847 à ?KILPAN dA ?APPA d=PA. 

 
717. AQT ?mPeO dA H= BedeN=PEKJ dKJP EH deLAJd, PKQO HAO KNC=JEOIAO OLKNPEBO3848 =U=JP EJPeNgP 

à H= ?AJOQNA dA de?EOEKJO EJO=PEOB=EO=JPAO MQE HAQN =QNKJP ePe u JH7DIC?I;9O: v3849 LKQNNKJP AJOQEPA 

AJ B=ENA dA IgIA d=JO dAO deH=EO EdAJPEMQAO. 

 
1E HAO BedeN=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO KQ H’A+A OAIbHAJP gPNA HAO LNAIEfNAO 

?KJ?ANJeAO, OKJP deOKNI=EO =dFKEJPAO à ?APPA HEOPA HAO u EHg7D?I7J?ED9O: D7J?ED7B;9O: 

                                                
3839 ANP. 49, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3840 !. OLKNP, =NP. *. 232-22 =H. 1, 4q. 
3841 *A FQCA =dIEJEOPN=PEB OQLNgIA O’AOP =EJOE de?H=Ne ?KILePAJP, L=N QJA de?EOEKJ u .ebAUNA v AJ d=PA dQ 11 I=E 
1984 (!KJ?ANJ=JP H= $edeN=PEKJ BN=Jd=EOA dA NQCbU ($$0)), LKQN ?KJJ=iPNA dQ ?KJPAJPEAQT FQNEdE?PEKJJAH dAO 
BedeN=PEKJO deHeC=P=ENAO HKNOMQA ?AO dANJEfNAO ATAN?AJP HAQN LKQRKEN dEO?ELHEJ=ENA OQN HAQNO IAIbNAO (!#, 11 I=E 
1984, )U8;OH;, JJq 46828 AP 47935, %;8., L. 755 ; D., 1985, L. 65, JKPA (.-.. )A0A/3'**- ; AJDA, 1984, L. 
531, ?DNKJ. (.-#. 1!&-#22* AP 1. &3 A!. - 4. JKP=IIAJP : (.-$. *A!&A3+#, u *= NeLNAOOEKJ dEO?ELHEJ=ENA 
dQ dKL=CA OLKNPEB : 0eBHATEKJO OQN HAO dANJEANO PATPAO v, ?D +eH=JCAO .. !-340A2, %7 I7D9J?ED :K :HE?J, ed. .3$, 
?KHH. .QbHE?=PEKJO dA H= $=?QHPe dA dNKEP AP dAO O?EAJ?AO OK?E=HAO dA .KEPEANO, 2001, L. 171). - Cf. AJ ?A MQE ?KJ?ANJA 
HAO BedeN=PEKJO OEILHAIAJP =CNeeAO : !#, 19 de?AIbNA 1988, )7I97K, Jq 79962, EF.9?J. ; !#, 15 BeRNEAN 1989, 
%EF;P, Jq 82472, EF.9?J. ; KQ !#, 28 =RNEH 1993, AIIE9?7J?ED C7DD;I E9h;9, Jq 107742, %;8., L. 1054. 
3842 'HO OKJP u ;D FH;C?;H H;IIEHJ, jKg;I :; :HE?J 9ECCKD :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f v (!(A, =NP. *. 311-1). 
3843 u %EHIGK'?B D';D ;IJ F7I :?IFEIU 7KJH;C;DJ (w), B; JH?8KD7B 7:C?D?IJH7J?f J;HH?JEH?7B;C;DJ 9ECFUJ;DJ ;IJ 9;BK? 
:7DI B; H;IIEHJ :KGK;B 7 BUg7B;C;DJ IED I?Vg; B'7KJEH?JU GK?, IE?J ;D L;HJK :; IED FEKLE?H FHEFH;, IE?J F7H 
:UBUg7J?ED, 7 FH?I B7 :U9?I?ED 7JJ7GKU; EK 7 I?gDU B; 9EDJH7J B?J?g?;KN v (!(A, =NP. 0. 312-1 =H. 1). z -N, PAH eP=EP HA 
?=O, LQEOMQA H’=J?EAJ =NPE?HA 0. 131-2 dQ !KdA dQ OLKNP LNeRKU=EP AJ H’K??QNNAJ?A MQA : u 9H:7 jKH?:?9J?ED 9ECFUJ;DJ; 
FEKH IJ7JK;H IKH B;I H;9EKHI 9EDJ;DJ?;KN :?H?gUI 9EDJH; B;I :U9?I?EDI ?D:?L?:K;BB;I FH?I;I F7H B;I fU:UH7J?EDI :7DI 
B';N;H9?9; :; B;KHI FHUHEg7J?L;I :; FK?II7D9; FK8B?GK; (...) 9eP=EP: B; JH?8KD7B 7:C?D?IJH7J?f :7DI B; H;IIEHJ :KGK;B 
I; I?JK; B7 HUI?:;D9; EK B; I?Vg; IE9?7B :K H;GKUH7DJ R B7 :7J; :; 9;I :U9?I?EDI v. +=EO ?APPA OEPQ=PEKJ AOP NeRKHQA 
u R 9ECFJ;H :K 15 jK?D 2015 v ?=N HAO dEOLKOEPEKJO AJ MQAOPEKJ OKJP =bNKCeAO (Cf. ". Jq 2015-651, FHU9., =NP. 2 AP 
3). 
3844 Cf. =NP. 37 =H. 1, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
3845 !(A, =NP. 0. 421-5 9-bHEC=PEKJ dA IAJPEKJ d=JO H= de?EOEKJ dA O=J?PEKJ dAO RKEAO AP deH=EO dA NA?KQNO OKQO 
LAEJA d’EJKLLKO=bEHEPe dA ?AHHA-?E à OKJ dAOPEJ=P=ENA:.  
3846 Cf. !#, AOO., 17 BeRNEAN 1950, D7C; %7CEJJ;, Jq 86949, EF.9?J. 
3847 Cf. !(A, =NP. 0. 421-5. 
3848 Cf. !. OLKNP, =NP. *. 232-24 =H. 2. 
3849 ANP. 37 dANJEAN =H., AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
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7DJ?:EF7g;9O: UJH7DgVH;9O: v3850 MQE LKQNNKJP B=ENA QO=CA dA ?APPA JKQRAHHA ?KILePAJ?A MQ=Jd 

QJ =PDHfPA EOOQ dA HAQN L=UO OAN= ?KJR=EJ?Q dA dKL=CA dQN=JP dAO ?KILePEPEKJO OA deNKQH=JP OQN 

HA OKH BN=Jd=EO3851. 

 
718. *’AJOAIbHA dAO ?KJPAOP=PEKJO ?KJPNA HAO de?EOEKJO =dIEJEOPN=PERAO dA H’A$*" AP HAO 

FQCAIAJPO dAO 2NEbQJ=QT =dIEJEOPN=PEBO LNeOAJPANKJP H= J=PQNA dA NA?KQNO FQNEdE?PEKJJAHO LKNPeO 

NAOLA?PERAIAJP dAR=JP HA !KJOAEH d’#P=P3852 AP HAO !KQNO =dIEJEOPN=PERAO d’=LLAH. 

 
x H= OQEPA dA H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA, EHO LKQNNKJP IgIA H’gPNA B=?A à H= !KQN 

AQNKLeAJJA dAO dNKEPO dA H’DKIIA, ?KIIA ?’AOP HA ?=O dAO =NNgPO dQ 2NEbQJ=H BedeN=H OQEOOA 

?KJBENI=JP QJA OAJPAJ?A =NbEPN=HA dQ 2A1, ?A?E AJ RQA dA L=HHEAN HAO EJOQBBEO=J?AO dA H= FQOPE?A 

LNEReA EJPANJ=PEKJ=HA. 

  

                                                
3850 Cf. !. OLKNP, =NP. *. 232-24 =H. 2, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 25. - 4. =NP. 37 dANJEAN =H., AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP  
3851*= ?KILePAJ?A dA H’AJOAIbHA dAO AJPEPeO LNe?EPeAO OA PNKQRA Je=JIKEJO HEIEPeA à H= ?KJPAOP=PEKJ dAO de?EOEKJO 
dAO OAQHAO u fU:UH7J?ED9O: IFEHJ?L;9O: :UBUg7J7?H;9O: v ("8?:., IKd. L=N -Nd. Jq 2010-379, FHU9., =NP. 25). - 'H AJ EN= 
dAH= OKNPA O’=CEOO=JP dAO de?EOEKJO =dKLPeAO L=N H’A$*". 
3852 Cf. !. OLKNP, =NP. *. 232-24 =H. 1 : L=N HA bE=EO u :kKD H;9EKHI :; FB;?D; jKH?:?9J?ED v. 
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C54c2u9054 du $0:8, 1 
 
719. *AO FQOPE?AO =NbEPN=HAO AP BedeN=HAO O=J?PEKJJAJP OQN QJ NUPDIA =OOAV OKQPAJQ, 

dEO?ELHEJ=ENAIAJP, OLKNPERAIAJP RKENA BEJ=J?EfNAIAJP, HAO REKH=PEKJO dAO EJBN=?PEKJO AJPN=JP d=JO 

H= deBEJEPEKJ dQ dKL=CA EJ?HQOA d=JO HA !+A. 

 
 !AO dANJEfNAO BKJP I=EJPAJ=JP H= LNKIKPEKJ dAO JKNIAO ?KJPAJQAO d=JO, AP deNEReAO dQdEP 

?KdA, PAHHAO MQA PN=JOLKOeAO d=JO HAO NeCHAIAJP=PEKJO BedeN=HAO, PKQP AJ J’DeOEP=JP L=O à HAO 

?AJOQNAN AJ N=EOKJ dA JKJ-?KJBKNIEPeO ?KJOP=PeAO, à HAO EJPANLNePAN, à HAO =BBEJAN, RKENA à R=HEdAN 

dAO IKdAO dA LNAQRAO dAO B=EPO dA dKL=CA =JPeNEAQNAIAJP à HAQN EJPNKdQ?PEKJ d=JO ?A PATPA.  

 
720. 1E AHHAO LAQRAJP HeCEPEIAIAJP =LLQUAN HA LNK?AOOQO d’QJEBE?=PEKJ dAO JKNIAO =JPEdKL=CA 

OQN HA LH=J IKJdE=H LKQN QJA FQOPE?A AHHA-IgIA QJEBEeA à ?A JERA=Q, ?’AOP AJ N=EOKJ dQ B=EP MQA 

H’eRKHQPEKJ = PAJdQ AJ ?A dKI=EJA RANO QJA LNKPA?PEKJ =??NQA dAO dNKEPO BKJd=IAJP=QT dAO 

=PDHfPAO AP =QPNAO LANOKJJAO LKQNOQEREAO, P=JP OQN HA LH=J LNK?edQN=H MQA OQN HA BKJd dQ dNKEP 

=LLHE?=bHA.  

 
!APPA PAJd=J?A OA I=JEBAOPA AJ L=NPE?QHEAN OQN ?AO dAQT (2) LH=JO L=N H’EJPNKdQ?PEKJ 

ATLNAOOA d=JO HA ?KNLO IgIA dQ !+A dA NeBeNAJ?AO =QT dNKEPO dA H’DKIIA. 1QN ?AHQE dQ dNKEP 

dA BKJd, HA LNEJ?ELA dA LNKLKNPEKJJ=HEPe O’=LLHEMQAN= =Q IKIAJP dA H= LNEOA dA O=J?PEKJO 

LNEJ?EL=HAO KQ =??AOOKENAO.  

 
721. AHH=JP dA L=EN =RA? QJ dQN?EOOAIAJP ?KJPEJQ dAO O=J?PEKJO =JPEdKL=CA LNEOAO ?KJPNA HAO 

=PDHfPAO AP HAQN AJPKQN=CA Je?AOO=ENA à QJA HQPPA ABBE?=?A AP ABBE?EAJPA ?KJPNA HA dKL=CA, ?AO 

C=N=JPEAO LAQRAJP Je=JIKEJO L=NBKEO OA NeReHAN EJOQBBEO=JPAO KQ HAQN IEOA AJ yQRNA LNeOAJPAN 

dAO ?=NAJ?AO CN=RAO MQA HAO FQNEdE?PEKJO LQbHEMQAO dA NA?KQNO JA I=JMQAJP L=O dA NAHARAN.  
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$0:8, 2 - I49u--09(4c,9 d, 2( 1u9:0c, 680vB, 

 
722. *A LNEJ?ELA BKJd=IAJP=H dQ u dNKEP =Q FQCA v3853 dKJP H= REKH=PEKJ AOP O=J?PEKJJeA OQN HA 

BKJdAIAJP dA JKIbNAQT PATPAO EJPANJ=PEKJ=QT3854 ?KIIA EJPANJAO3855 EILKOA AJ L=NPE?QHEAN3856 

MQA H’AJOAIbHA dAO O=J?PEKJO =JPEdKL=CA de?EdeAO L=N HAO KNC=JAO dAO BedeN=PEKJO OLKNPERAO 

EJPANJ=PEKJ=HAO KQ J=PEKJ=HAO, OKEAJP OQO?ALPEbHAO dA B=ENA H’KbFAP d’QJ NA?KQNO dAR=JP HAO 

PNEbQJ=QT dA dNKEP ?KIIQJ3857. 

 
'H AOP =HKNO OLe?EBEMQAIAJP MQAOPEKJ dQ u :HE?J :k799VI R KD JH?8KD7B v, ?KILKO=JPA JKJ 

IKEJO BKJd=IAJP=HA dQ dNKEP =Q FQCA3858, MQE = LANIEO dA IAPPNA AJ e?DA? PKQPAO HAO PAJP=PERAO 

BedeN=HAO REO=JP à AT?HQNA H= FQOPE?A LQbHEMQA dQ NfCHAIAJP dAO ?KJPAJPEAQT OLKNPEBO. 

 
723. 0eBeNAJ?A AOP B=EPA AJ L=NPE?QHEAN =QT u 9B7KI;9O: :; iDED-H;9EKHIj v MQE KJP LQ gPNA 

EJOeNeAO d=JO dAO JKNIAO BedeN=HAO OLKNPERAO AJ RQA d’EJPANdENA =QT HE?AJ?EeO OLKNPEBO KQ 

IAIbNAO =BBEHEeO à QJA BedeN=PEKJ PKQP =??fO à QJ PNEbQJ=H LQbHE?3859. 

                                                
3853 Cf. JKP=IIAJP : 1. %3',!&A0", u *'=??fO =Q FQCA OKQO H'=JCHA dA H'=J=HUOA e?KJKIEMQA v, ?D ". !-&#, 
(OKQO H= dEN.), DHE?J ;J U9EDEC?; :K FHE9VI 9?L?B, ed. *%"(, ?KHH. "NKEP AP É?KJKIEA, 2010, L. 25 ; 0. 
4A,"#0+##0#,, u .ANI=JAJ?A AP =?PQ=HEPe dQ dNKEP =Q FQCA v, AJDA, 2005, L. 1102 ; KQ (.-+. 0A',A3", u 
*A dNKEP =Q FQCA dAR=JP HAO FQNEdE?PEKJO =dIEJEOPN=PERAO v, ?D (. 0'"#A3 (OKQO H= dEN.), %; DHE?J 7K JKg; :7DI 
Bk.D?ED EKHEFU;DD;, ed *%"( (&KNO ?KHHA?PEKJ), 1998, L. 33. 
3854 Cf. !#1"&, =NP. 6 AP 13 ; !D=NPA dAO dNKEPO BKJd=IAJP=QT dA H’3JEKJ AQNKLeAJJA, =NP. 47 ; KQ AJ?KNA, 
"e?H=N=PEKJ QJERANOAHHA dAO dNKEPO dA H’DKIIA, =NP. 8 (4. JKP=IIAJP : -. *A  -2, u *A dNKEP =Q NA?KQNO ?KIIA 
C=N=JPEA dAO dNKEPO BKJd=IAJP=QT : H’=NPE?HA 8 dA H= "e?H=N=PEKJ QJERANOAHHA dAO "NKEPO dA H’DKIIA v, CRDF, Jq 7, 
2009, L. 107). 
3855 Cf. "e?H=N=PEKJ dAO dNKEPO dA H’DKIIA AP dQ ?EPKUAJ (""&!) dA 1789, =NP. 16, dEOLKOEPEKJ à H=MQAHHA O’AOP 
NeBeNe HA !KJOAEH ?KJOPEPQPEKJJAH =BEJ dA BKJdAN HA dNKEP à QJ NA?KQNO ABBA?PEB B=?A à QJA FQNEdE?PEKJ (4. L=N AT. 
9.NK?edQNAO dA NA?KQNO AJ .KHUJeOEA BN=Jd=EOA: : !KJO. ?KJOP., de?EO. Jq  96-373 "!, 9 =RNEH 1996, .KHUJeOEA 
BN=Jd=EOA ', R;9., L. 43 ; J(, 13 =RNEH 1996, L. 5724 ;  RJC, '-660 ; %)A, 5 FQEJ 1996, L. 18, JKPA A. %03 #0 ; 
"8?:., 4 OALPAIbNA 1996, L. 6, ?DNKJ.  . +A2&'#3 AP +. 4#0.#A36 ; "8?:., 4 de?AIbNA 1996, L. 5, JKPA ". 
230.', ; "8?:., 4 =RNEH 1997, L. 4, JKPA (.-$. $*A311 ; AJDA, 1996, L. 371, JKPA -. 1!&0A+#!) ; R;L. 7:C., 
1996. 313, JKPA (.-+. .-,2'#0 ; RD), 1996, L. 953, JKPA $. *3!&A'0# ; D., 1996, L. 301, JKPA 5.  A0A,Ç1 
AP +.-A. $0'1-,-0-!&# ; "8?:., 1998, L. 145, KbO. (.-!. !A0 ; RFDC, 1996, L. 587, JKPA (. 20É+#A3 ; "8?:., 
L. 589, JKPA A. 0-36 ; "8?:., L. 594, JKPA 2.-1. 0#,-36 ; DH. 7:C., 1997, L. 6, JKPA $.  0'A*). 
3856 'H ?KJREAJP dA dEOPEJCQAN HA dNKEP u :'799VI R KD JH?8KD7B ;J B; :HE?J R KD H;9EKHI (JEKJ 9EKHJ) v (1. 
%3',!&A0", u .NK?fO eMQEP=bHA v, EF.9?J., Jq 13) MQE u F;KJ D; F7I WJH; :; D7JKH; jKH?:?9J?EDD;BB; v ("8?:., Jq 
11). 
3857 Cf. JKP=IIAJP : 2.-1. 0#,-36, u *A dNKEP =Q NA?KQNO FQNEdE?PEKJJAH v, JC)  , 1993, ', 3675, LKQN HAMQAH : 
u B; :HE?J :k7g?H ;D jKIJ?9; ;IJ B7 97H79JUH?IJ?GK; :; 87I; :; JEKJ; IE9?UJU fED:U; IKH B; H;IF;9J :; B7 HVgB; :; :HE?J 
v. 
3858 1. %3',!&A0", u .NK?fO eMQEP=bHA v, EF.9?J., JJq 20 O., PN=EP=JP dA ?A dNKEP d=JO QJA L=NPEA OLe?EBEMQAIAJP 
EJPEPQHeA : u ,;9J?ED 2 - DHE?J :'799VI R KD JH?8KD7B, :HE?J fED:7C;DJ7B v. 
3859 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 186. - 4. 
AJ?KNA : !. +'Ç%#, u $edeN=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO v, ?D *=IU dNKEP dQ OLKNP, Jq 144-25 ; KQ !. 
!&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; 
jKIJ?9;, EF.9?J., LL. 156-158. 
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1QN HA LH=J EJPANJA, H= FQNEOLNQdAJ?A FQdE?E=ENA3860 ?KIIA =dIEJEOPN=PERA3861 HAO 

O=J?PEKJJAJP L=N H= JQHHEPe, =HKNO MQA dAO FQCAO bNQTAHHKEO, =HH=JP LHQO HKEJ, KJP LQ de?EdAN MQA 

u 9; JOF; :; 9B7KI; ?Df;9J9=EP: F7H 7?BB;KHI B7 HUgKB7H?JU :;I FHE9U:KH;I :?I9?FB?D7?H;I, 7K DEC 

:K FHE9VI UGK?J78B;, :7DI B7 C;IKH; E] ;BB; ;CFW9h9=EP: JEKJ 9EDJH[B; KBJUH?;KH F7H KD LH7? jKg; 

:;L7DJ B;GK;B :;LH7?;DJ WJH; H;IF;9JU;I B;I ;N?g;D9;I :; Bk7HJ?9B; 6 :; B7 CEDL;DJ?ED ;KHEFU;DD; 

:;I :HE?JI :; BkhECC; v3862. 

 
724. 0e?ELNKMQAIAJP OQN HA LH=J EJPANJ=PEKJ=H, u B;I 9B7KI;I GK? EKLH;DJ B7 LE?; 7BJ;HD7J?L; 

:; B7 jKIJ?9; 7H8?JH7B; C7?I GK? ;D B?C?J;DJ h78?B;C;DJ Bk799VI v KJP LQ gPNA e?=NPeAO L=N HA 2A1 

à dA IQHPELHAO NALNEOAO3863 dfO HKNO MQA JE=JP HA u :HE?J R KD H;9EKHI (JEKJ 9EKHJ) v3864. 

 
+=EO HA 2A1 J’= L=O PKQFKQNO B=EP LNAQRA dA H= IgIA bEAJRAEHH=J?A3865 =Q IKIAJP 

d’=NbEPNAN HAO ?KJBHEPO OLKNPEBO EJPANJ=PEKJ=QT LKNPeO dAR=JP HQE. !’AOP JKP=IIAJP H= N=EOKJ LKQN 

H=MQAHHA OAO OAJPAJ?AO OKJP NeCQHEfNAIAJP ?KJPAOPeAO (C/(60:8, 1) dAR=JP HA 2NEbQJ=H BedeN=H 

OQEOOA, à H’EJOP=N dAO O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA LNEOAO L=N HAO BedeN=PEKJO BN=Jd=EOAO 

(C/(60:8, 2), MQE HA OKJP dAR=JP JKO FQNEdE?PEKJO =dIEJEOPN=PERAO. 

 

                                                
3860 Cf. 2%' .=NEO, 26 F=JREAN 1983, AB8EH;JE ; D., 1986, OKII., KbO. %.  A0-, 9'HHeC=HEPe dAO dEOLKOEPEKJO dAO 
1P=PQPO dA H= $edeN=PEKJ EJPANJ=PEKJ=HA dQ OLKNP =QPKIKbEHA ($'A) NAJRKU=JP à ?AHHAO dA OKJ !KdA OLKNPEB 
EJPANJ=PEKJ=H MQE ATECA=EP dAO LEHKPAO =QPKIKbEHAO MQ’EHO J'QPEHEOAJP MQA HAO LNK?edQNAO AP JA O=EOEOOAJP MQA HAO 
EJOP=J?AO LNeRQAO L=N H= JKNIA AJ ?=QOA AJ ?=O dA HEPECA =RA? H=dEPA BedeN=PEKJ:. - 4. =QL=N=R=JP : !=OO. 1fNA ?ER., 
16 I=E 1972, Jq 71-11.085, BKBB. 9?L., ', Jq 127 ; R-D 9?L., 1973, L. 144, KbO. %. !-0,3 ; AP !=OO. 1fNA ?ER., 14 
BeRNEAN 1979, Jq 77-14.113 ; D., 1979, OKII., L. 542, KbO. $. A*A.&'*'..# AP (.-.. )A0A/3'**- ; R;L. IE9., 
1980, JKPA 0. .*A'1A,2. - 4. LHQO Ne?AIIAJP : !=OO. 1fNA ?ER., 4 JKRAIbNA 2010, &. 1. ;J IE9?UJU  ;H 1. )B7O;H 
Ag;DJ B/, Jq 09-14.607, D., OKI., 2011, L. 489, KbO. +. .#*2'#0 AP 6. "#*.#!& ; %)A, 11 =RNEH 2011, L. 7, 
KbO. $.  37. 
3861 Cf. !#, 11 I=E 1984, )U8;OH;, JJq 46828 AP 47935, EF.9?J.. 
3862 $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 3fIA ed., EF.9?J., L. 186. - Cf. 
!A  NQTAHHAO, 8 BeRNEAN 2007, %)A, 1AN K?PKbNA 2007, L. 6, JKPA (.-+. +A0+A7-3. 
3863 "8?:., L. 186, JKPA dA b=O dA L=CA Jq 41. - Cf. !A1, =BB. 2009/A/1782, $. 4KH=JdNE ?/ 'JPANJ=PEKJ=H 2AJJEO 
$AdAN=PEKJ ('2$), OAJPAJ?A dQ 12 +=E 2009, LQbH. 'JPANJAP, R;L. 7H8., 2009, L. 620, KbO. +. +A'1-,,#34#. - 
4. =QOOE : !A1, =BB. 2008/A/1583 & 1584, 1LKNP *EObK= A  AJBE?= $QPAbKH 1A" AP 4EPlNE= 1LKNP !HQbA dA 
%QEI=NcAO ?/ 3#$A & $! .KNPK $QPAbKH 1A", OAJPAJ?A dQ 15 OALPAIbNA 2008, LQbH. 'JPANJAP, R;L. 7H8., 2009, L. 
622, KbO. +. +A'1-,,#34#. 
3864 1. %3',!&A0", u .NK?fO eMQEP=bHA v, EF.9?J., Jq 13. 
3865 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, A-F 133 ''' 235, 
 7P. )7B., 13-17 FQEHHAP 2007, L. 34, KbO. A. .',,A ; C7h. :H. IFEHJ, Jq 8, 2007, L. 43, JKPA $.  37. 
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C/(60:8, 1 - L( c54:,9:(:054 d,9 9,4:,4c,9 du $80)u4(2 (8)0:8(2 
du 9658: ,4 3(:0C8, 04:,84(:054(2, 

 
725. *'=NbEPN=CA EJPANJ=PEKJ=H AJ I=PEfNA dA OLKNP AOP QJ =NbEPN=CA EJOPEPQPEKJJAH3866 KNC=JEOe 

L=N HA 2A1, LNeOAJP=JP H= dKQbHA L=NPE?QH=NEPe d'gPNA OLe?E=HEOe AJ ?APPA I=PEfNA3867, I=EO 

eC=HAIAJP d’=PPENAN dA B=dKJ AT?HQOERA H’AJOAIbHA dAO HEPECAO dA J=PQNA EJPANJ=PEKJ=HA AJ I=PEfNA 

=JPEdKL=CA3868. 

 
AQ IKIAJP d’eRKMQAN HAO LKOOEbEHEPeO dA ?AJOQNA dA OAO OAJPAJ?AO AJ I=PEfNA 

EJPANJ=PEKJ=HA, +=N? .#*2'#0 LNKLKO=EP QJ L=N=HHfHA EJPeNAOO=JP =RA? HA dNKEP dA H’=NbEPN=CA 

EJPANJA OQEOOA NeCE L=N HA L=N HA !KdA dA LNK?edQNA ?EREHA OQEOOA (!.! OQEOOA)3869. 

 

726. #J ABBAP, =LNfO NAJRKE dA H’=BB=ENA =QT =NbEPNAO MQE =R=EAJP NAJdQAO H= OAJPAJ?A =JJQHeA 

L=N HA 2NEbQJ=H BedeN=H OQEOOA, HAdEP ?KdA LNeRKEP MQA ?AQT-?E dKERAJP EILeN=PERAIAJP ATe?QPAN 

?APPA Pa?DA u ;D I; 9EDfEHC7DJ 7KN 9EDI?:UH7DJI :; Bk7HHWJ :; H;DLE? v3870.  

 
-N, AJ H= ?EN?KJOP=J?A, ?AP =QPAQN O’EJPANNKCA=EP OQN HA B=EP MQA OE u 9;JJ; :?IFEI?J?ED Dk;IJ 

F7I H;FH?I; ;NFH;IIUC;DJ ;D 97I :k7H8?JH7g; ?DJ;HD7J?ED7B, ED F;KJ I; :;C7D:;H GK;BB; I;H7?J 

B7 FEI?J?ED :K -A, I? B; -H?8KD7B fU:UH7B 7DDKB7?J KD; I;DJ;D9; FEKH KD CEJ?f :; fED:, B7 

L?EB7J?ED :; BkEH:H; FK8B?9 C7JUH?;B v 3871. 

 
727. 'H N=FKQP=EP AJ?KNA : u 9d:;LH7?J-?B BK? 7KII? H;IF;9J;H B;I 9EDI?:UH7DJI :; Bk7HHWJ :K 

-H?8KD7B fU:UH7B ? .D; fEHC7J?ED 7H8?JH7B; :;LH7?J-;BB; 7?DI? WJH; J;DK; :; IK?LH; B; 

H7?IEDD;C;DJ :kKD jKg; UJ7J?GK; ? v3872. 

 

                                                
3866'H ?KJREAJP dA NAHARAN MQA u 9H’: 7H8?JH7g; ;D C7J?VH; IFEHJ?L; ;IJ FH;IGK; ;N9BKI?L;C;DJ KD 7H8?JH7g; 
?DIJ?JKJ?EDD;B ;J B;I ?DIJ?JKJ?EDI 9h7HgU;I :; BkEHg7D?I;H FHUI;DJ;DJ B7 F7HJ?9KB7H?JU :kWJH; IFU9?7B?IU;I ;D 9;JJ; 
C7J?VH; (w) v (%. 1'+-,, u 2N=EPAIAJP =NbEPN=H v, EF.9?J., Jq 648-25). 
3867 'H O’=CEP d’=EHHAQNO dA H’QJEMQA u 9;DJH; :'7H8?JH7g; 9EJPANJ=PEKJ=H: CKBJ?IFEHJI GK? IE?J IFU9?7B?IU ;D 9?APPA: 
C7J?VH; (w) v ("8?:.). 'H OA dEOPEJCQA JKJ OAQHAIAJP dAO u 9;DJH;I ?DJ;HD7J?ED7KN :k7H8?JH7g; KD?IFEHJ (w) GK? 
D'?DJ;HL?;DD;DJ GK; FEKH B; HVgB;C;DJ :;I B?J?g;I R 97H79JVH; ?DJ;HD7J?ED7B :'KD IFEHJ :UJ;HC?DU v, I=EO AJ?KNA dAO 
u 9;DJH;I D7J?ED7KN, GK? EDJ KD?GK;C;DJ LE97J?ED R HUgB;H :;I B?J?g;I IFEHJ?fI D7J?ED7KN v ("8?:.). 
3868 #T?ALPeO AJ ABBAP ?ANP=EJO HEPECAO dEO?ELHEJ=ENAO =JPEdKL=CA NAHAR=JP AJ?KNA dA H= ?KILePAJ?A dA FQCAO 
J=PEKJ=QT, dKJP HA FQCA =dIEJEOPN=PEB BN=Jd=EO (Cf. eC=HAIAJP : +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA 
dAO HEPECAO OLKNPEBO v, EF.9?J., L. 117), AP MQE dARN=EAJP JKNI=HAIAJP NAHARAN dA H= ?KILePAJ?A dQ 2A1. 
3869+. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., LL. 132-133. 
3870 !.! OQEOOA, =NP. 395 =H. 2. - Cf. +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO, 
EF.9?J., L. 133. 
3871+. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO, EF.9?J., L. 133. 
3872 "8?:. 



  418 

ALNfO =RKEN NAHARe MQA HA 2NEbQJ=H BedeN=H OQEOOA =R=EP NABQOe dA OA LHEAN =QT dAI=JdAO 

dA dEBBeNAJPO NAMQeN=JPO =U=JP LNKdQEPO dAO ?KJ?HQOEKJO AJ ?A OAJO, H’=LLAH=JP à AJFKEJdNA =Q 

2A1 dA OP=PQAN OAHKJ HAQNO RyQT, HA IgIA =QPAQN ?KJ?HQ=EP OKJ N=EOKJJAIAJP AJ =BBENI=JP MQA 

H’u 9K:D LE?J C7B 9;F;D:7DJ B; -A, :UjKg;H B; JH?8KD7B fU:UH7B v3873.  

 
728. "=JO ?AO ?KJdEPEKJO =HKNO, u GK;B ?DJUHWJ JHEKL;H7-J-ED R HUI;HL;H Bk;N7C;D :;I B?J?g;I 

IFEHJ?fI R KD 7H8?JH; GK? :E?J jKg;H 9ECC; KD jKg; EH:?D7?H; ? EIJ-9; 8?;D KD 7H8?JH; v ?3874 

 
'H AJ R= AJ ABBAP JKJ OAQHAIAJP dQ NAOLA?P dA H= OLe?EBE?EPe dA H’KBBE?A =NbEPN=H, I=EO 

AJ?KNA dA ?AHQE dA H= u OLe?EBE?EPe OLKNPERA v MQE = ?KJdQEP à H’EJOP=QN=PEKJ dQ 2A1 LKQN H= 

LNeOANRAN.  

 
729. +=EO ?AO EJPeNgPO, AP, =Q LHQO D=QP LKEJP, ?AQT NAH=PEBO à H= HQPPA ?KJPNA HA dKL=CA, dARNKJP 

LHEAN AJ PKQPA DULKPDfOA B=?A =QT NfCHAO eHeIAJP=ENAO dA H’eP=P dA dNKEP3875. !’AOP LKQNMQKE HAO 

OAJPAJ?AO =NbEPN=HAO dQ 2A1 JA OKJP F=I=EO L=NB=EPAIAJP =BBN=J?DEAO dA PKQP ?KJPNmHA eP=PEMQA. 

 
*= RKEA dA dA NA?KQNO ?H=OOEMQA dAR=JP HA 2NEbQJ=H BedeN=H OQEOOA (S,c:054 1) OA dKQbHA 

deOKNI=EO dA RKEAO dA NA?KQNO u ATPN=KNdEJ=ENAO v dAR=JP H= !KQN AQNKLeAJJA dAO dNKEPO dA 

H’DKIIA (S,c:054 2).  

S,c:054 1 - L( v50, d, 8,c5u89 c2(9907u, d,v(4: 2, $80)u4(2 -BdB8(2 9u099, 
 
730. AQT PANIAO dAO dEOLKOEPEKJO dA H’=NPE?HA 0-28 dQ !KdA 2A1, u B; I?Vg; :K -A, ;J :; 

9h7GK; FEHC7J?ED ;IJ f?NU R %7KI7DD;, ,K?II; v3876. !APPA LNe?EOEKJ3877 AOP d’EILKNP=J?A =Q 

NAC=Nd dA H= deBEJEPEKJ dA H’=NbEPN=CA EJPANJ=PEKJ=H =Q OAJO dQ dNKEP OQEOOA.  

 
#J =LLHE?=PEKJ dQ ?D=LEPNA 12 dA H= HKE OQN HA dNKEP EJPANJ=PEKJ=H LNERe (*"'.)3878 

NeCEOO=JP H= I=PEfNA, ?A dANJEAN AOP AJ ABBAP deBEJE ?KIIA ?AHQE dKJP HA OEfCA OA PNKQRA AJ 1QEOOA, 

?A MQE AOP dKJ? HA ?=O dQ 2A1, AP u :EDJ 7K CE?DI BkKD; :;I F7HJ?;I Dk7L7?J, 7K CEC;DJ :; B7 

                                                
3873 "8?:. 
3874 "8?:. 
3875 *AO ?H=QOAO dA NAJKJ?E=PEKJ à NA?KQNO OKJP AJ PDeKNEA R=H=bHAO, I=EO AJ I=PEfNA OLKNPERA HA 2NEbQJ=H BedeN=H 
?KJOEdfNA MQA HA I=EJPEAJ d’QJA LKOOEbEHEPe dA NA?KQNO ?KJOPEPQA QJ ?KJPNALKEdO Je?AOO=ENA à H= bEAJRAEHH=J?A =RA? 
H=MQAHHA AOP R=HEde, AJ =IKJP, HA ?KJOAJPAIAJP à H’=NbEPN=CA (Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 
4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, EF.9?J.). 
3876 !. =Nb. 1LKNP, =NP. 0-28. 
3877 0ALNEOA eC=HAIAJP =Q OAEJ dAO u ,J7JKJ9O: :;I EHg7D;I 9ED9EKH7DJ 7K HVgB;C;DJ :;I B?J?g;I ;D C7J?VH; :; 
IFEHJ v (=NP. 1-1), AP B=EO=JP OEeCAN HA !'A1 d=JO H= IgIA REHHA.  
3878 *KE BedeN=HA OQEOOA OQN HA dNKEP EJPANJ=PEKJ=H LNERe (*"'.), dQ 18 de?AIbNA 1987, R(, 1988, L. 1776. 
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9ED9BKI?ED :; B7 9EDL;DJ?ED :k7H8?JH7g;, D? IED :EC?9?B;, D? I7 HUI?:;D9; h78?JK;BB; ;D 

,K?II; v3879.  

 
731. .=N ?KJOeMQAJP, dfO HKNO MQ’QJ OLKNPEB BN=Jd=EO OAN= O=J?PEKJJe LKQN dAO B=EPO dA dKL=CA 

à H’K??=OEKJ d’QJA ?KILePEPEKJ EJPANJ=PEKJ=HA, HAO =NbEPN=CAO dQ 2A1 OANKJP PKQFKQNO OKQIEO à 

H= *"'., à IKEJO MQA ?A dANJEAN J’=EP O= NeOEdAJ?A AJ 1QEOOA, JKP=IIAJP AJ N=EOKJ dA OKJ 

=LL=NPAJ=J?A à QJA eMQELA DAHRePEMQA AP L=N ?KJOeMQAJP dA OKJ =BBEHE=PEKJ à QJA BedeN=PEKJ 

OLKNPERA 1QEOOA3880.  

 
"=JO ?A dANJEAN ?=O, HAO B=EPO AJPN=EAJP d=JO HA ?D=IL d'=LLHE?=PEKJ dQ ?KJ?KNd=P 

EJPAN?=JPKJ=H OQN H'=NbEPN=CA (!'A)3881 =LLHE?=bHA à H'=NbEPN=CA EJPANJA, PATPA deOKNI=EO =bNKCe3882 

I=EO dKJP HA ?KJPAJQ IKdEBEe OA PNKQRA =QFKQNd’DQE EJPeCNe d=JO HA JKQRA=Q !.! OQEOOA AJ 

RECQAQN dALQEO HA 1AN F=JREAN 20113883. 

 
732. "=JO HAO =QPNAO DULKPDfOAO L=N =EHHAQNO, H'=NPE?HA 191 *"'. LNeRKEP MQA u 9H:; H;9EKHI 

D';IJ EKL;HJ GK; :;L7DJ B; -H?8KD7B fU:UH7B (w) v ?KJPNA HAO OAQHAO OAJPAJ?AO =NbEPN=HAO 

EJPANJ=PEKJ=HAO.   

 
!KILePAJP AJ O= MQ=HEPe dA FQCA dQ OEfCA LKQN ?KJJ=iPNA dAO NA?KQNO AJ =JJQH=PEKJ ?KJPNA 

?AO OAJPAJ?AO, H’KBBE?A dQ 2NEbQJ=H BedeN=H OQEOOA OA HEIEPA Je=JIKEJO =Q ?KJPNmHA dQ NAOLA?P L=N 

HA 2A1 dA ?ANP=EJO IKPEBO dA LNK?edQNA (F 1) AP dA BKJd (F 2). 

 

 

 

                                                
3879 *"'., =NP. 176 =H.1. 
3880 *= MQ=OE-PKP=HEPe dAO $edeN=PEKJO EJPANJ=PEKJ=HAO ($') OLKNPERAO =U=JP HAQN OEfCA OQN HA PANNEPKENA OQEOOA. 
3881 !KJ?KNd=P EJPAN?=JPKJ=H OQN H’=NbEPN=CA (!'A), dQ 27 I=NO 1969, R(,1969, L. 1117. 
3882 !A PATPA AOP =bNKCe à ?KILPAN dQ 1AN F=JREAN 2005 (A?PA d’=bNKC=PEKJ dQ 15 I=NO 2005, R(, 2005, L. 1241). 
3883!KdA dA LNK?edQNA ?EREHA OQEOOA (!.!) dQ 19 de?AIbNA 2008, R(, 2010 L. 1739, =NP. 353 à 399. z #J CQEOA 
d’ATAILHA, LAQP gPNA AJREO=Ce HA ?=O dAO OLKNPEBO BN=Jd=EO O=J?PEKJJeO LKQN dAO B=EPO dA dKL=CA =HKNO MQ’EHO dEOLKOAJP 
d’QJA NeOEdAJ?A =Q OAEJ dA H’ÉP=P OQEOOA AP OKJP dA ?A B=EP OKQIEO =Q NeCEIA dA H’=NbEPN=CA EJPANJA dA ?A L=UO. #J H= 
I=PEfNA HAO NA?KQNO AJ =JJQH=PEKJ ?KJPNA HAO OAJPAJ?AO dQ 2A1 NAHAR=EAJP OKQO HA NeCEIA dQ !KJ?KNd=P EJPAN?=JPKJ=H 
OQN H’=NbEPN=CA dA H= OAQHA ?KILePAJ?A dQ HA PNEbQJ=H ?=JPKJ=H R=QdKEO AJ N=EOKJ dQ B=EP MQA HA PNEbQJ=H =NbEPN=H =R=EP 
OKJ OEfCA à *=QO=JJA. 1E PAH AOP AJ LNEJ?ELA PKQFKQNO HA ?=O, HAO L=NPEAO LAQRAJP (Cf. !.! OQEOOA, =NP. 390 =H. 1) 
dALQEO H’AJPNeA AJ RECQAQN dQ !.! OQEOOA, LNeBeNAN O=EOEN HA 2NEbQJ=H BedeN=H. *’AJOAIbHA dAO OLKNPEBO OA PNKQRAJP 
=HKNO OKQIEO à QJ NeCEIA =J=HKCQA, HA NeCEIA dA H’=NbEPN=CA EJPANJA eP=JP OQN ?A LKEJP =HECJe OQN ?AHQE =LLHE?=bHA à 
H’=NbEPN=CA EJPANJ=PEKJ=H (Cf. =NP. 389 =H. 2 dQ !.! OQEOOA MQE dEOLKOA MQA : u B7 FHE9U:KH; ;IJ HUg?; F7H B7 BE? :K 
17 jK?D 2005 IKH B; -H?8KD7B fU:UH7B (w) v). 
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F 1 - L,9 35:0-9 d, 4(:u8, 685cBdu8(2, 
 
733. *A NeCEIA LNK?edQN=H IKdEBEe3884 NAH=PEB à H’AJOAIbHA dAO OAJPAJ?AO =NbEPN=HAO EJPANJAO 

KQ EJPANJ=PEKJ=HAO LNeRKEP, AJ KQPNA, QJ NA?KQNO AJ I=PEfNA ?EREHA AJ HEAQ AP LH=?A dA H’=J?EAJ 

NA?KQNO AJ I=PEfNA LQbHEMQA. 

 
.=N =EHHAQNO, ?KJ?ANJ=JP HAO OA?KJdAO, u 9H:7 FHE9U:KH; 9dAR=JP HA 2NEbQJ=H BedeN=H: ;IJ 

HUg?; F7H B'7HJ. 77 :; B7 %E? :K 17 jK?D 2005 IKH B; -H?8KD7B fU:UH7B v3885 =QT PANIAO dQMQAH : 

u B; H;9EKHI ;D C7J?VH; 9?L?B; ;IJ H;9;L78B; 9EDJH; B;I :U9?I?EDI :; JH?8KD7KN 7H8?JH7KN : FEKH 

Bk7H8?JH7g; ?DJ;HD7J?ED7B, 7KN 9ED:?J?EDI FHULK;I 7KN 7HJ. 190 R 192 :; B7 BE? fU:UH7B; :K 18 

:U9;C8H; 1987 IKH B; :HE?J ?DJ;HD7J?ED7B FH?LU (w) v3886. 

 
734. #J =LLHE?=PEKJ dAO dEOLKOEPEKJO dA H’=HEJe= 2 H’=NPE?HA 190 dA H= *"'., HAO OAJPAJ?AO 

=NbEPN=HAO dQ 2A1 JA O=QN=EAJP gPNA =PPAEJPAO dA RE?AO LNK?edQN=QT MQA d=JO MQ=PNA (4) 

DULKPDfOAO HEIEP=PERAO.  

 
!AO BKJdAIAJPO LNKLNAO à AJCAJdNAN HAQN ?AJOQNA KJP NAOLA?PERAIAJP PN=EP à H= 

?KJOPEPQPEKJ ENNeCQHEfNA (A), ?KIIA à H= ?KILePAJ?A KQ EJ?KILePAJ?A (B) dQ PNEbQJ=H =NbEPN=H, 

=HKNO MQA d=JO OKJ KBBE?A, ?AHQE-?E dARN= AJ?KNA RAEHHAN à eREPAN dA OP=PQAN KBJH7 F;J?J7 KQ ?DfH7 

F;J?J7 (C) =EJOE MQ’à JA L=O REKHAN H’eC=HEPe dAO L=NPEAO KQ HAQN dNKEP d’gPNA AJPAJdQ AJ LNK?edQNA 

?KJPN=dE?PKENA (D). 

A - L( c549:0:u:054 088B.u20C8, du :80)u4(2 
 
735. "=JO QJ LNAIEAN PAILO, H’=NP. 190 =H. 2 HAP. = dA H= *"'. LANIAP dA B=ENA =JJQHAN QJA 

OAJPAJ?A =NbEPN=HA dQ 2A1 dfO HKNO MQA u Bk7H8?JH; KD?GK; 7 UJU ?HHUgKB?VH;C;DJ :UI?gDU EK B; 

JH?8KD7B 7H8?JH7B ?HHUgKB?VH;C;DJ 9ECFEIU v3887. 

 

                                                
3884 "ALQEO HA 1AN F=JREAN 2007 AP H’AJPNeA AJ RECQAQN dA H= JKQRAHHA HKE OQN HA 2NEbQJ=H $edeN=H (*2$) (*KE OQEOOA 
OQN HA 2NEbQJ=H BedeN=H (*2$), dQ 17 FQEJ 2005, R(, 2006, L. 1205, AJ RECQAQN =Q 1AN F=JREAN 2007). - 4. JKP=IIAJP : 
(.-$. .-3"0#2, u *AO NA?KQNO =Q 2NEbQJ=H BedeN=H OQEOOA AJ I=PEfNA d’=NbEPN=CA EJPANJ=PEKJ=H (?KIIAJP=ENA dA 
H’=NP. 77 *2$) v, BKBB. A,A, 2007, L. 669. 
3885 ANP. 191 *"'.. 
3886 ANP. 77 =HEJe= 1, HAP. =., *2$. 
3887 !AP =NPE?HA JA B=EP PKQPABKEO MQ’=LLHEMQAN HAO dEOLKOEPEKJO dA H’=NPE?HA 180 =H. 1 HAP. ? dA H= *"'. MQE : u 7KJEH?I; 
B7 HU9KI7J?ED :K jKg; BEHIGK; B;I 9?H9EDIJ7D9;I F;HC;JJ;DJ :; :EKJ;H :; IED ?D:UF;D:7D9; v (2NEb. Bed., 1fNA ?KQN 
?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 2A1, EF.9?J., L. 466, ?KJOEd. 
4.2.2.2). 
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    *A LHQO OKQRAJP3888, HA PNEbQJ=H =QN= ePe ?KJOPEPQe AJ REKH=PEKJ JKJ L=O dAO u HVgB;I 

FHULK;I F7H B;I F7HJ?;I v, I=EO dAO u HVgB;I BUg7B;I ?CFUH7J?L;I v dQ dNKEP OQEOOA3889.  

 
736. *= L=NPEA NAMQeN=JPA R= de?EdAN d’EJRKMQAN HAO IKPEBO dA Ne?QO=PEKJ dAO =NbEPNAO NAFAPeO 

L=N HA !KJOAEH EJPANJ=PEKJ=H dA H’=NbEPN=CA AJ I=PEfNA dA OLKNP (!'A1) 3890, KNC=JA OQLNgIA dQ 

2A1 EJRAOPE L=N HAO PATPAO dQ LKQRKEN dA OP=PQAN OQN dA PAHHAO NAMQgPAO3891.  

 
             !’AOP LHQO LNe?EOeIAJP HA IKUAJ PENe dQ JKJ-NAOLA?P dA H= NfCHA d’EJdeLAJd=J?A AP 

d’EIL=NPE=HEPe dAO =NbEPNAO dQ 2A1 MQA HAO L=NPEAO RKJP CeJeN=HAIAJP B=ENA R=HKEN ?D B?C?D; B?J?I 

(1) à H’=LLQE dA HAQNO NAMQgPAO, IKPEB dA ?AJOQNA MQE B=EP H’KbFAP d’QJA =LLNe?E=PEKJ NECKQNAQOA 

L=N HA 2NEbQJ=H BedeN=H OQEOOA (2). 

1 - U4, 9(4c:054 6804c06(2, du 454-8,96,c: d,9 6804c06,9 d’04dB6,4d(4c, ,: d’036(8:0(20:B 
d,9 (8)0:8,9 
 
737. x ?AP eC=Nd, H= FQNEOLNQdAJ?A dQ 2NEbQJ=H BedeN=H AOP deOKNI=EO ?H=OOEMQA. !AHQE-?E AOPEIA 

=EJOE MQ’u (w) KD; I;DJ;D9; 7H8?JH7B;, ;NU9KJE?H; :; B7 CWC; C7D?VH; GK'KD jKg;C;DJ, IKFFEI; 

GK; B; JH?8KD7B 7H8?JH7B GK? B7 H;D: EffH;, R B'?DIJ7H :;I JH?8KD7KN UJ7J?GK;I, :;I g7H7DJ?;I 

IKff?I7DJ;I :'?CF7HJ?7B?JU ;J :'?D:UF;D:7D9; v, AP NAHfRA L=N OQEPA MQA : u 9H:EHIGK'KD JH?8KD7B 

7H8?JH7B FHUI;DJ; KD :Uf7KJ :'?D:UF;D:7D9; EK :'?CF7HJ?7B?JU, ?B I'7g?J :'KD 97I :; 9ECFEI?J?ED 

?HHUgKB?VH; 7K I;DI :; B'7HJ. 190 7B. 2 B;J. 7 %D") v3892.  

 
       3JA PAHHA ?=QOA d’=JJQH=PEKJ dAO OAJPAJ?AO dQ 2A1 dKEP OA ?KILNAJdNA ?KIIA eP=JP 

u F;HIEDD;BB; (w) 7KN C;C8H;I 9ECFEI7DJ B; JH?8KD7B 7H8?JH7B v3893, H’EJdeLAJd=J?A dQ u -A, 

                                                
3888 "=JO HA LNAIEAN ?=O, HA PNEbQJ=H =QN= ePe ?KJOPEPQe AJ REKH=PEKJ dA H= ?KJRAJPEKJ d’=NbEPN=CA KQ LHQO 
CeJeN=HAIAJP dQ NfCHAIAJP d’=NbEPN=CA =QMQAH HAO L=NPEAO =QNKJP B=EP NeBeNAJ?A : 9f. A. 0'%-88', %k7H8?JH7g; 
?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1355 ; KQ +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, 
EF.9?J., Jq 1055. 
3889 1QN ?APPA dEOPEJ?PEKJ, 4. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 1355-1357, 
?A dANJEAN NAHAR=JP =EJOE MQ’ u 9E:B f7KJ I; HUfUH;H R 9;J Ug7H: 7KN HVgB;I 9ED9;HD7DJ B; DEC8H; :k7H8?JH;I, B;KHI 
GK7B?JUI, B;I CE:7B?JUI :; B;KH :UI?gD7J?ED ;J B;I 9ED:?J?EDI :; B;KH HULE97J?ED, H;CFB79;C;DJ EK HU9KI7J?ED 
FHULK;I 7KN 7HJ. 179 ;J 180 %D") v 9!EP=JP AJ NeBeNAJ?A : A.  3!&#0, A.  -,-+', DHE?J ?DJ;HD7J?ED7B FH?LU, 
2fIA ed., &AHbEJC AP *E?DPAJD=DJ, 2004, Jq 1305, L. 348: ("8?:., Jq 1355). - 4. eC=HAIAJP OQN ?A IgIA LKEJP 
(EILHE?EPAIAJP) +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1055. 
3890 !. =Nb. 1LKNP, =NP. 1-2 : MQE LNeRKEP MQA ?A dANJEAN = JKP=IIAJP LKQN IEOOEKJ u :; I7KL;g7H:;H Bk?D:UF;D:7D9; 
:K -A, ;J B;I :HE?JI :;I F7HJ?;I v. 
3891 !. =Nb. 1LKNP, =NP. 0-34 =H. 2. 
3892 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4..188/2001, 15 K?PKbNA 2001, 6. 1A ?/ *= OAJPAJ?A =NbEPN=HA NAJdQA HA 19 FQEJ 
2001 L=N QJ PNEbQJ=H =NbEPN=H OEeCA=JP à %AJfRA OKQO H’eCEdA dA H= !!', ?KJOEd. 2. b., BKBB. A,A, 2002, L. 321. -  4. 
LHQO Ne?AIIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., 3 F=JREAN 2011 (4A;234/2010), A. 4=HRANdA ?/ A+A AP =H., A-F 136 ''' 
605, ?KJOEd. 3.2.1 ; BKBB. A,A, 2011, L. 80. 
3893 +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1056. 
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;D J7DJ GK; J;B v3894, ?’AOP à dENA OKJ EJdeLAJd=J?A u IJHK9JKH;BB; v JA ?KJOPEPQ=JP L=O QJ PAH 

IKPEB3895.  

 
738. #J H’=bOAJ?A dA deBEJEPEKJ BKNIAHHA dA H’EJdeLAJd=J?A dAO =NbEPNAO3896, H= D=QPA ?KQN R= 

ATAN?AN OKJ KBBE?A OQN HA NAOLA?P dA ?APPA C=N=JPEA LNK?edQN=HA AJ OA NeBeN=JP =QT u FH?D9?F;I 

9EDIJ?JKJ?EDD;BI :UL;BEFFUI 7K IKj;J :;I JH?8KD7KN v3897.  

 
 !APPA dANJEfNA ?KJOEdfNA AJ ABBAP OQN HA BKJdAIAJP dA H’=NPE?HA 30 =H. 1 dA H= !KJOPEPQPEKJ 

$edeN=HA OQEOOA (!OP. OQEOOA)3898 MQA HAO LNEJ?ELAO dePANIEJeO L=N OAO OKEJO OQN dAO dAI=JdAO dA 

Ne?QO=PEKJ3899 ?KJ?ANJ=JP HAO FQCAO LQbHE?O u I'7FFB?GK;DJ Ug7B;C;DJ 7KN C;C8H;I :;I JH?8KD7KN 

7H8?JH7KN v3900.  

 
739. 'H O’=CEP AJ H’K??QNNAJ?A u :kUL?J;H GK; :;I 9?H9EDIJ7D9;I ;NJUH?;KH;I R B7 97KI; D; 

FK?II;DJ ?DfBK;D9;H B; jKg;C;DJ ;D f7L;KH EK 7K :UJH?C;DJ :kKD; F7HJ?; v3901, H= IEOOEKJ 

FQNEdE?PEKJJAHHA EIL=NPEA à H’=NbEPNA u ?CFB?GK9=JP: GK; 9;BK?-9? D; IE?J F7I B?U R BkKD; :;I F7HJ?;I 

;J Dk7?J 7K9KD ?DJUHWJ 7K IEHJ v dA H’=BB=ENA3902. 

 
 !ALAJd=JP, H’=LLNe?E=PEKJ FQNEOLNQdAJPEAHHA dAO ?KJdEPEKJO d’EJdeLAJd=J?A AP 

d’EIL=NPE=HEPe dAO =NbEPNAO =LL=N=iP OE NAOPNE?PERA MQA HAO NAMQeN=JPO PAJPANKJP, OKQRAJP AJ R=EJ, 

dA OKQHARAN ?A IKUAJ d’=JJQH=PEKJ dAO OAJPAJ?AO. 

2 - L’(668Bc0(:054 1u80968ud,4:0,22, du 8,96,c: d,9 6804c06,9 d’04dB6,4d(4c, ,: 

d’036(8:0(20:B d,9 (8)0:8,9 
 
                                                
3894 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1358.  
3895 +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1056 : NAHAR=JP AJ ABBAP MQA H’EJdeLAJd=J?A 
OPNQ?PQNAHHA dQ 2A1 AOP u KD UBUC;DJ DU9;II7?H; R B7 GK7B?f?97J?ED 7H8?JH7B; ;D C7J?VH; IFEHJ?L; ;J DED KD; 97KI; 
:k7DDKB7J?ED v dA OAO OAJPAJ?AO.  
3896 4. #. "A *= 0-!&#$-3!A3*", u *’EJdeLAJd=J?A dAO =NbEPNAO dAR=JP HA 2A1 v, BKBB. -A,, Jq 2/2011, L. 
27.  
3897 2NEb. Bed., 1fNA ?KQN ?ER., 3 F=JREAN 2011 (4A;234/2010), A. 4=HRANdA ?/ A+A AP =H., EF.9?J., L. 608, ?KJOEd. 
3.2.1. 
3898 !OP. OQEOOA, =NP. 30 =H. 1, =QT PANIAO dQMQAH : u JEKJ; F;HIEDD; :EDJ B7 97KI; :E?J WJH; jKgU; :7DI KD; FHE9U:KH; 
jK:?9?7?H; 7 :HE?J R 9; GK; I7 97KI; IE?J FEHJU; :;L7DJ KD JH?8KD7B UJ78B? F7H B7 BE?, 9ECFUJ;DJ, ?D:UF;D:7DJ ;J 
?CF7HJ?7B v. 
3899 4. 2NEb. Bed., =BB. 4..188/2001, 15 K?PKbNA 2001, 6. 1A ?/ *= OAJPAJ?A =NbEPN=HA NAJdQA HA 19 FQEJ 2001 L=N 
QJ PNEbQJ=H =NbEPN=H OEeCA=JP à %AJfRA OKQO H’eCEdA dA H= !!', EF.9?J., ?KJOEd. 2. b. 
3900 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 2A1, 
EF.9?J., L. 466, ?KJOEd. 4.2.2.2. 
3901 2NEb. Bed., 1fNA ?KQN ?ER., 3 F=JREAN 2011 (4A;234/2010), A. 4=HRANdA ?/ A+A AP =H., EF.9?J., L. 608, ?KJOEd. 
3.2.1. 
3902  . "32-'2, DHE?J ?DJ;HD7J?ED7B FH?LU IK?II;. CECC;DJ7?H; :; B7 BE? fU:UH7B; :K 18 :U9;C8H; 1987, 1fNA ed., 
&AHbEJC & *E?DPAJD=DJ, 1996, L. 480. 
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740. *’=LLNe?E=PEKJ L=N HA 2NEbQJ=H $edeN=H OQEOOA dQ NAOLA?P dA ?AO LNEJ?ELAO AOP PNfO B=RKN=bHA 

à H’=NbEPN=CA, ?A MQE LAQP OA ReNEBEAN à QJ PNELHA LKEJP dA RQA. 

 
 2KQP d’=bKNd, ?A dANJEAN N=LLAHHA BNeMQAIIAJP MQ’EH J’ATEOPA =Q?QJ IKPEB u 78IEBK v dA 

Ne?QO=PEKJ3903, AJ ?A OAJO MQA H’EJdeLAJd=J?A dA H’=NbEPNA dKEP gPNA AT=IEJeA =Q NAC=Nd dA ?D=MQA 

?=O d’AOLf?A3904, OAQHAO dAO ?EN?KJOP=J?AO ?KJOP=PeAO KbFA?PERAIAJP3905 eP=JP OQO?ALPEbHAO 

d’K??=OEKJJAN OKJ eRAJPQAHHA Ne?QO=PEKJ. 

 
 "=JO HA ?=dNA dA OKJ =J=HUOA, HA 2NEbQJ=H $edeN=H R=, AJ KQPNA, LNe?KJEOAN u :; J;D?H 

9ECFJ; :;I IFU9?f?9?JUI :; Bk7H8?JH7g;, ;J I?DgKB?VH;C;DJ :; Bk7H8?JH7g; ?DJ;HD7J?ED7B v3906 MQE 

u IKFFEI; Bk;N?IJ;D9; :kKD 9;H9B; H;IJH;?DJ :k7H8?JH;I 79J?fI :7DI 9; :EC7?D; v3907, ?A dKJP EH JA 

dedQEN=, =bOKHQIAJP F=I=EO, QJ I=JMQA =QPKI=PEMQA d’EJdeLAJd=J?A3908.  

 
741. 'H ?KJREAJP AJ?KNA dA NAHARAN MQA OE H= REKH=PEKJ L=N HAO =NbEPNAO dQ 2A1 dA HAQN KbHEC=PEKJ 

KQ dARKEN CeJeN=H3909 dA NeReH=PEKJ3910 ?KJPEJQA dA JA L=O ?KJOPEPQAN AJ OKE3911 QJ IKPEB 

                                                
3903 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 2A1, 
EF.9?J., L. 466, ?KJOEd. 4.2.2.2. 
3904 Cf. "8?:. 
3905 Cf. "8?:. - 4. =QOOE : 2NEb. Bed., 1fNA ?KQN ?ER., 3 F=JREAN 2011 (4A;234/2010), A. 4=HRANdA ?/ A+A AP =H., 
EF.9?J., L. 608, ?KJOEd. 3.2.1 ; KQ 2NEb. Bed., 28 I=NO 2002, -BBE?A ?=JPKJ=H A' %AJfRA ?/ 0. AP !KIIEOOEKJ 
?=JPKJ=HA dA NA?KQNO AJ I=PEfNA d'A41/A', A-F 128 4 82, L. 84, ?KJOEd. 2. =) (#P HAO NeBeNAJ?AO ?EPeAO : A2$ 127 
' 198 ?KJOEd. 2b, A2$ 125 ' 122 ?KJOEd. 3=, A2$ 124 ' 261 ?KJOEd. 4=). 
3906 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 2A1, 
EF.9?J., L. 454, ?KJOEd. 3.3.3. - 4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., 3 F=JREAN 2011 (4A;234/2010), A. 4=HRANdA 
?/ A+A AP =H., EF.9?J., L. 608, ?KJOEd. 3.2.1.  
3907 #. "A *= 0-!&#$-3!A3*", u *’EJdeLAJd=J?A dAO =NbEPNAO dAR=JP HA 2A1 v, EF.9?J., L. 27. 
3908 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 
2A1, EF.9?J., L. 454, ?KJOEd. 3.3.3.  
3909 #J RANPQ d’QJA PAHHA KbHEC=PEKJ dA NeReH=PEKJ, d’EJBKNI=PEKJ KQ dA dERQHC=PEKJ, u 9P:EKJ; F;HIEDD; IEBB?9?JU; 
FEKH ;N;H9;H B;I fED9J?EDI :'7H8?JH; :E?J IFEDJ7DUC;DJ f7?H; 9EDD7YJH; 7KN F7HJ?;I ;J B; 97I U9hU7DJ 7K J?;HI 
FHU9EDIJ?JKU EK 7K 9;DJH; :'7H8?JH7g; 9ECFUJ;DJ JEKI B;I f7?JI ;J 9?H9EDIJ7D9;I GK? I;H7?;DJ :; D7JKH;, :7DI B';IFH?J 
:;I F7HJ?;I, R 7ff;9J;H IED ?D:UF;D:7D9; EK IED ?CF7HJ?7B?JU v (.. $-3!&A0", u ANbEPN=CA ?KIIAN?E=H 
EJPANJ=PEKJ=H v, J.-C%., DHE?J ?DJ;HD7J?ED7B, B=O?. 586-7-3, Jq 47). .=N =EHHAQNO, u 9=:?DI? ;NFH?CU;, 9;JJ; E8B?g7J?ED 
:'?DfEHC7J?ED, EK :; :?LKBg7J?ED, 9EDIJ?JK; KD; HVgB; 7:C?I; :; C7D?VH; FH;IGK; KD?L;HI;BB; v ("8?:.). - *= NfCHA 
PAJd IgIA à OA CeJeN=HEOAN, OKQO H'EJBHQAJ?A dA H= *KE-PULA dA H= !,3"!' (!KIIEOOEKJ dAO ,=PEKJO QJEAO LKQN HA 
dNKEP ?KIIAN?E=H EJPANJ=PEKJ=H) : -,3, *KE PULA dA H= !,3"!' OQN H'=NbEPN=CA ?KIIAN?E=H EJPANJ=PEKJ=H dQ 21 FQEJ 
1985, 0eOKHQPEKJ dA H’AOOAIbHeA CeJeN=HA dA H’-,3 Jq 40/72, =NP. 12 =H. 1 (4. .. $-3!&A0", u *= HKE PULA dA 
H= !,3"!' OQN H'=NbEPN=CA ?KIIAN?E=H EJPANJ=PEKJ=H v, JD", 1987, L. 872). 
3910 4. !. =Nb. 1LKNP, =NP. 0-33 =H. 1 MQE dEOLKOA MQA : u 9P:EKJ 7H8?JH; (w) 7 BkE8B?g7J?ED :; HULUB;H ?CCU:?7J;C;DJ 
JEKJ; 9?H9EDIJ7D9; IKI9;FJ?8B; :; 9ECFHEC;JJH; IED ?D:UF;D:7D9; R BkUg7H: :;I F7HJ?;I EK :; BkKD; :k;DJH; ;BB; v. 
3911 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 15 I=NO 1993 (4..217/1992), %QJdAH ?/ $#', EF.9?J. 
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d’=JJQH=PEKJ dA H= OAJPAJ?A3912, HA OQFAP LNKbHeI=PEMQA dQ u :EK8B;-h7JJ?Dg v3913 KQ ?QIQH dAO 

I=Jd=PO3914 d=JO HA ?=dNA dA dEBBeNAJPAO LNK?edQNAO KNC=JEOeAO OKQO H’eCEdA dQ 2A1 REAJP dA 

?KJJ=iPNA QJ EILKNP=JP bKQHARANOAIAJP.  

 
 *AO IAIbNAO ?KILKO=JP H= HEOPA dEPA u f;HCU; v3915 d’=NbEPNAO dQ 2A1 eP=EAJP =EJOE 

OQO?ALPEbHAO d’EJPANRAJEN eC=HAIAJP AJ MQ=HEPe dA ?KJOAEH d’QJA L=NPEA dAR=JP H’QJA dA OAO 

BKNI=PEKJO =NbEPN=HAO.  

 
742. 3JA PAHHA LKOEPEKJ ?NEPEMQeA L=N QJA L=NPEA dA H= dK?PNEJA3916 AP MQE OQO?EP=EP dAO 

EJPANNKC=PEKJO =Q OAEJ IgIA dQ !'A13917, JA OAIbH=EP L=O eIKQRKEN KQPNA IAOQNA HA 2NEbQJ=H 

$edeN=H3918. 

                                                
3912 1=QB OE d B;I f7?JI GK'?B 9H’=NbEPNA: D'7 F7I HULUBUI IEDJ :; D7JKH; R fED:;H KD; 7FF7H;D9; :; F7HJ?7B?JU EK :; 
:UF;D:7D9;, :; J;BB; IEHJ; GK; B; JH?8KD7B 7H8?JH7B D'7KH7?J F7I UJU HUgKB?VH;C;DJ 9ECFEIU 7K I;DI :; B'7HJ. 190 7B. 
2 B;J. 7 %D") v (2NEb. Bed., =BB. 4..188/2001, 15 K?PKbNA 2001, 6. 1A ?/ *= OAJPAJ?A =NbEPN=HA NAJdQA HA 19 FQEJ 
2001 L=N QJ PNEbQJ=H =NbEPN=H OEeCA=JP à %AJfRA OKQO H’eCEdA dA H= !!', EF.9?J., ?KJOEd. 2B. 
3913 Cf. A. .',,A, u *'EJPANdE?PEKJ dQ {dKQbHA-D=PPEJC| d=JO HAO LNK?edQNAO OKQO H'eCEdA dQ 2NEbQJ=H =NbEPN=H dQ 
OLKNP. +KdEBE?=PEKJ dA H'=NPE?HA 1. 18 dQ !KdA d'=NbEPN=CA dQ 2A1 v, C7h. 7H8., 1AN FQEHHAP 2010, L. 805.  
3914 #. "A *= 0-!&#$-3!A3*", u *’EJdeLAJd=J?A dAO =NbEPNAO dAR=JP HA 2A1 v, EF.9?J., L. 32. 
3915 *AO L=NPEAO J’KJP AJ ABBAP L=O d’=QPNA LKOOEbEHEPe (!. =Nb. 1LKNP, =NP. 0-33 =H. 2) MQA dA ?DKEOEN QJA LANOKJJ=HEPe 
?KILNEOA d=JO H= HEOPA dAO 150 =NbEPNAO =Q IKEJO deOECJeO L=N HA !'A1 AP IEOA à HAQN dEOLKOEPEKJ =BEJ MQA OKEP 
PN=J?De HAQN dEBBeNAJP L=N HA 2A1 (!. =Nb. 1LKNP, =NP. 1-6 =H. 3 AP 1-13 =H. 1). !’AOP H= N=EOKJ LKQN H=MQAHHA EH AOP B=EP 
NeBeNAJ?A à QJA u HEOPA BANIeA v L=N KLLKOEPEKJ =QT OUOPfIAO dEPO dA u HEOPAO KQRANPAO v MQE RKJP H=EOOAN =QT L=NPEAO 
H= HEbANPe dA deOECJAN QJ =NbEPNA MQE J’U AOP L=O IAJPEKJJeO. 
3916 Cf. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 950 ; KQ +. +A'1-,,#34#, 
%'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 241. 
3917 "eOENAQT d’u UL?J;H R Bk7L;D?H GK; :;I F7HJ?;I 7g?II7DJ :;L7DJ B; -A, ;J H;FHUI;DJU;I F7H :;I 9EDI;?BI DED-
C;C8H;I :K -A, 7?;DJ B; I;DJ?C;DJ :kWJH; :UI7L7DJ7gU;I I? B7 F7HJ?; 7:L;HI; ;IJ H;FHUI;DJU; F7H KD C;C8H; :K 
-A, v, HA !'A1 =R=EP =EJOE de?Ede AJ 2006 u :k?DJ;HL;D?H I7DI J7H:;H R KD CEC;DJ E] B;I 7H8?JH;I :K -A, IEDJ :; 
FBKI ;D FBKI IEKL;DJ IEBB?9?JUI F7H :;I 7IIE9?7J?EDI IFEHJ?L;I, :;I 9BK8I EK :;I 7JhBVJ;I FEKH B;I 9EDI;?BB;H EK FEKH 
B;I H;FHUI;DJ;H :;L7DJ :;I ?DIJ7D9;I IFEHJ?L;I EK jK:?9?7?H;I e (A. 0'%-88', u !KJOPEPQPEKJ dQ PNEbQJ=H =NbEPN=H AP 
EJdeLAJd=J?A dAO =NbEPNAO v,  7P )7B., 13-17 FQEHHAP 2007, L. 34 : ?EP=JP QJ !KIIQJEMQe dQ 2A1 NALNKdQEP ?D 
u !=DEANO dA H’=NbEPN=CA v,  7P. )7B., 14 de?AIbNA 2006, L. 66. - 4. =QOOE : A. .',,A, u *'EJPANdE?PEKJ dQ {dKQbHA-
D=PPEJC| d=JO HAO LNK?edQNAO OKQO H'eCEdA dQ 2NEbQJ=H =NbEPN=H dQ OLKNP. +KdEBE?=PEKJ dA H'=NPE?HA 1. 18 dQ !KdA 
d'=NbEPN=CA dQ 2A1 v, EF.9?J., L. 813). "=JO ?A ?=dNA, H= IgIA EJOPEPQPEKJ = eIEO dA JKQRAHHAO dENA?PERAO dKJP H= 
PAJAQN AOP H= OQER=JPA : u 1 h D; Bk7L?I :K CEDI;?B ?DJ;HD7J?ED7B :; Bk7H8?JH7g; ;D C7J?VH; :; IFEHJ (C"A,), KD 
C;C8H; :K -A, DECCU ;D GK7B?JU :k7H8?JH; 7K I;?D :kKD; fEHC7J?ED :K -A, D; :E?J F7I 7g?H 9ECC; 9EDI;?B :7DI 
B; 97:H; :kKD; 7KJH; FHE9U:KH; :;L7DJ B; -A, 7K 9EKHI :; B7 CWC; FUH?E:;. 2h AK 97I E] KD C;C8H; :K -A, ;IJ 
DECCU ;D J7DJ GKk7H8?JH; :7DI KD; fEHC7J?ED :K -A,, ?B/;BB; :E?J HULUB;H JEKJ C7D:7J :; 9EDI;?B GKk?B/;BB; EK IED 
978?D;J :k7LE97JI 7 :;L7DJ B; -A,. ,?, 7FHVI KD; DEC?D7J?ED :7DI KD; fEHC7J?ED :K -A,, KD C;C8H; :K -A, 
799;FJ; DU7DCE?DI :k7g?H 9ECC; 9EDI;?B :7DI B; 97:H; :kKD; 7KJH; FHE9U:KH; :K -A,, ?B/;BB; :E?J ?CCU:?7J;C;DJ 
HULUB;H 9;JJ; ?DfEHC7J?ED 7K -A,. 3 h D7DI B; 97:H; :; B7 FHE9U:KH; :k7FF;B, B; FHUI?:;DJ :kKD; fEHC7J?ED ;IJ 
DECCU KD?GK;C;DJ F7HC? B;I C;C8H;I :K -A, GK? D; H;FHUI;DJ;DJ F7I EK :EDJ B; 978?D;J :k7LE97JI D; H;FHUI;DJ; 
F7I KD; F7HJ?; :;L7DJ B; -A, 7K CEC;DJ :; 9;JJ; DEC?D7J?ED v (A. 0'%-88', u !KJOPEPQPEKJ dQ PNEbQJ=H =NbEPN=H 
AP EJdeLAJd=J?A dAO =NbEPNAO v,  7P )7B., 13-17 FQEHHAP 2007, L. 34. - 4. eC=HAIAJP : #. dA *= 0-!&#$-3!A3*", 
u *’EJdeLAJd=J?A dAO =NbEPNAO dAR=JP HA 2A1 v, EF.9?J., L. 33, JKPA dA b=O dA L=CA Jq 57). 2KQPABKEO, EH JA O’=CEOO=EP 
AJ H= I=PEfNA MQA dA OEILHAO NA?KII=Jd=PEKJO MQE, u 9O:KH B; FH?D9?F; (w), Dk;Dg7g;DJ F7I B;I 7H8?JH;I v (A. 
0'%-88', u !KJOPEPQPEKJ dQ PNEbQJ=H =NbEPN=H AP EJdeLAJd=J?A dAO =NbEPNAO v, EF.9?J., L. 34). 
3918 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 
2A1, EF.9?J., L. 467, ?KJOEd. 4.2.2.2. - 4. JKP=IIAJP : +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, 
EF.9?J., Jq 241 ; KQ A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 949). 
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 u C; :;HD?;H Dk7 9AJ ABBAP: j7C7?I 9EDI?:UHU GK; 9HAdEP: 9KCKB 9EDIJ?JK7?J ;D IE? KD; 

9?H9EDIJ7D9; FHEFH; R UL;?BB;H E8j;9J?L;C;DJ KD :EKJ; BUg?J?C; 7K IKj;J :; Bk?D:UF;D:7D9; :;I 

7H8?JH;I v, O=JO MQA JA HQE OKEP =dFKEJPAO ?ANP=EJAO u 9?H9EDIJ7D9;I 7::?J?EDD;BB;I v LNKLNAO à 

FQOPEBEAN QJA eRAJPQAHHA Ne?QO=PEKJ3919.  

 
743. ,e=JIKEJO, d=JO QJ OKQ?E eREdAJP dA Oe?QNEPe FQNEdEMQA, HA !'A1 AOP RAJQ IAPPNA QJ PANIA 

à PKQPA LKHeIEMQA d=JO HA ?KQN=JP dA H’=JJeA 2009 AJ EJPNKdQEO=JP ATLNAOOeIAJP d=JO HA !KdA 

2A1 QJA dEOLKOEPEKJ NAJd=JP OPNE?PAIAJP EJ?KIL=PEbHAO HAO BKJ?PEKJO d’=NbEPNAO AP dA ?KJOAEH3920. 

 
 #J RANPQ d’QJA NfCHA LNePKNEAJJA3921 deOKNI=EO NALNEOA AJ u IK8IJ7D9; v L=N HA !KdA dA 

H’=NbEPN=CA AJ I=PEfNA dA OLKNP3922, H= L=NPEA MQE OA LNeR=QP d’QJA ?=QOA dA Ne?QO=PEKJ AOP AJ?KNA 

OKQIEOA à QJA KbHEC=PEKJ L=NPE?QHEfNA dA ?eHeNEPe, ATLNAOOEKJ dQ LNEJ?ELA dA bKJJA BKE3923.  

 
744. *= NAMQeN=JPA dARN= =EJOE B=ENA LNAQRA d’QJA dEHECAJ?A ATPNgIA dfO HKNO MQ’EH HQE EJ?KIbA 

d’u ?DLEGK;H B; CEJ?f :; HU9KI7J?ED 7KII?J[J GK';BB; ;D 7 9EDD7?II7D9; v3924, NfCHA MQE u L?I; 

7KII? 8?;D B;I CEJ?fI :; HU9KI7J?ED GK; B7 F7HJ?; ?DJUH;IIU; 9EDD7?II7?J ;ff;9J?L;C;DJ GK; 9;KN 

GK';BB; 7KH7?J FK 9EDD7YJH; ;D f7?I7DJ FH;KL; :; B'7JJ;DJ?ED LEKBK; v3925.  

 

                                                
3919 #. "A *= 0-!&#$-3!A3*", u *’EJdeLAJd=J?A dAO =NbEPNAO dAR=JP HA 2A1 v, EF.9?J., L. 33. - !APPA =J=HUOA 
AOP BKJdeA OQN H’=NNgP u  EJ 8=UAd v dQ 4 =KoP 2006 NAJdQ L=N HA 2NEbQJ=H BedeN=H OQEOOA (2NEb. Bed., =BB. 4..105/2006, 
4 =KoP 2006, &.  EJ 8=UAd ?/ 7. *EOO=NN=CQA, AP =H., AP 2A1, BKBB. A,A, 2007, L. 105 ;  7P )7B., 13-17 FQEHHAP 2007, 
L. 31, JKPA A. 0'%-88') MQE = ?KJBENIe H= de?EOEKJ u *=VQPEJ= v (2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 
4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 2A1, EF.9?J.) : 4. +. +A'1-,,#34#, %'7H8?JH7g; 
:;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 241, JKPA dA b=O dA L=CA Jq 140. 
3920 x ?A PEPNA, H’=NP. 1-18 =H. 3 !. =Nb. 1LKNP, d=JO O= JKQRAHHA Ned=?PEKJ AJ RECQAQN à ?KILPAN dQ 1AN F=JREAN 2010 
dEOLKOA dKNeJ=R=JP MQA : u 9H:;I 7H8?JH;I ;J CU:?7J;KHI :K -A, D; F;KL;DJ F7I 7g?H 9ECC; 9EDI;?B :'KD; F7HJ?; 
:;L7DJ B; -A, v (4. A. .',,A, u *'EJPANdE?PEKJ dQ {dKQbHA-D=PPEJC| d=JO HAO LNK?edQNAO OKQO H'eCEdA dQ 2NEbQJ=H 
=NbEPN=H dQ OLKNP. +KdEBE?=PEKJ dA H'=NPE?HA 1. 18 dQ !KdA d'=NbEPN=CA dQ 2A1 v, EF.9?J., L. 813 ; KQ #. dA *= 
0-!&#$-3!A3*", u *’EJdeLAJd=J?A dAO =NbEPNAO dAR=JP HA 2A1 v, EF.9?J., LL. 32-33). 
3921 Cf. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1358 ; KQ #. "A *= 
0-!&#$-3!A3*", u *’EJdeLAJd=J?A dAO =NbEPNAO dAR=JP HA 2A1 v, EF.9?J., L. 31. 
3922 Cf. !. =Nb. 1LKNP, =NP. 0-34 =H. 1, MQE dEOLKOA MQA : u (w) 9H:7 HU9KI7J?ED :E?J WJH; H;GK?I; :7DI B;I I;FJ 97: 
jEKHI IK?L7DJ B7 9EDD7?II7D9; :; B7 97KI; :; HU9KI7J?ED v. 
3923 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 3 F=JREAN 2011 (4A;234/2010), A. 4=HRANdA ?/ A+A AP =H., EF.9?J., L. 613, ?KJOEd. 
3.2.2 : u 9A:D L;HJK :; 9; FH?D9?F;, B; :HE?J :'?DLEGK;H B; CEO;D J?HU :; B7 9ECFEI?J?ED ?HHUgKB?VH; :K JH?8KD7B 
7H8?JH7B I; FUH?C; I? B7 F7HJ?; D; B; f7?J F7I L7BE?H ?CCU:?7J;C;DJ, 97H ;BB; D; I7KH7?J B; g7H:;H ;D HUI;HL; FEKH D; 
B'?DLEGK;H GK';D 97I :'?IIK; :Uf7LEH78B; :; B7 FHE9U:KH; 7H8?JH7B; (A-F 129 """ 445, 9EDI?:. 3.1 F. 449 ;J B;I 7HHWJI 
9?JUI) v. 
3924 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 2A1, 
EF.9?J., L. 465, ?KJOEd. 4.2.2.1. - 4. =QOOE : 2NEb. Bed., 1fNA ?KQN ?ER., 3 F=JREAN 2011 (4A;234/2010), A. 4=HRANdA ?/ 
A+A AP =H., EF.9?J., L. 613, ?KJOEd. 3.2.2. 
3925 "8?:. 
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 !KJBENI=JP ?APPA =LLNK?DA ATECA=JPA3926, RKENA AT?AOOERA3927, d=JO H’=LLNe?E=PEKJ dQ 

deB=QP dA L=NPE=HEPe dA H’=NbEPNA, HA 2NEbQJ=H BedeN=H = d’=EHHAQNO NeBQPe u Bk7HgKC;DJ :;I F7HJ?;I 

?DJ?CU;I 7K H;9EKHI GK? H;FHE9h7?;DJ 7K H;9EKH7DJ :; D; F7I 7LE?H 9EDIJ7CC;DJ IKHL;?BBU B; 

I?J; "DJ;HD;J :K -A, ;J :k7LE?H 7?DI? C7DGKU BkE997I?ED :; :U9EKLH?H KD; I;DJ;D9; :EDJ B7 

B;9JKH; 7KH7?J F;HC?I :; :U9;B;H B; CEJ?f :; HU9KI7J?ED ?DLEGKU v3928.  

 
745. ,e=JIKEJO, EH AOP JKP=bHA dA LNe?EOAN MQA : u 9?:; Dk;IJ GK; BEHIGK; B;I 7H8?JH;I IJ7JK;DJ 

;KN-CWC;I IKH B7 97KI; :; HULE97J?ED ?DLEGKU; GK; B;KH :U9?I?ED :;LH7 WJH; 7KII?J[J 

7JJ7GKU; v3929, =HKNO MQ’EH OAN= HKEOEbHA =QT L=NPEAO ?KJ?ANJeAO dA ?KJPAOPAN u KD; :U9?I?ED 

DUg7J?L; :K C"A, 9dfO HKNO MQA H= ?KILKOEPEKJ dQ PNEbQJ=H =NbEPN=H AJ NeOQHPA: (w) :7DI B; 97:H; 

:K H;9EKHI 9EDJH; B7 I;DJ;D9; f?D7B; v, HA 2NEbQJ=H BedeN=H eP=JP HEbNA dA NARKEN u 9; gH?;f I7DI 

WJH; B?U F7H Bk7KJEH?JU :; HU9KI7J?ED v3930. 

B - L( c536B:,4c, 5u 2’04c536B:,4c, du :80)u4(2 (8)0:8(2 
 
746. *’=NPE?HA 190 =H. 2 HAP. b dA H= *"'. R= eC=HAIAJP LKQRKEN AJCAJdNAN H’=JJQH=PEKJ d’QJA 

OAJPAJ?A dQ 2A1 dfO HKNO MQA u B; JH?8KD7B 7H8?JH7B Ik;IJ :U9B7HU R JEHJ 9ECFUJ;DJ EK 

?D9ECFUJ;DJ v. 

 
 3J PAH IKPEB dA NA?KQNO REOA à ?AJOQNAN =QOOE bEAJ H’EJATEOPAJ?A dA H= ?KJRAJPEKJ 

d’=NbEPN=CA MQA OKJ deB=QP dA R=HEdEPe BKNIAHHA KQ I=PeNEAHHA3931. 'H LANIAP AJ H’K??QNNAJ?A 

d’AJFKEJdNA =Q PNEbQJ=H BedeN=H d’ATAN?AN OKJ KBBE?A OQN H= MQAOPEKJ LNEIKNdE=HA dA H’=NbEPN=bEHEPe 

dQ HEPECA, MQE J’AOP L=O O=JO HEAJ =RA? ?AHHA JKJ IKEJO EILKNP=JPA dA H= LKNPeA dA H= ?KJRAJPEKJ 

d’=NbEPN=CA3932. 

 
747. x ?A OQFAP, dAO NAI=NMQAO LNK?edQN=HAO O’EILKOAJP. 1E ?KIIA HA dNKEP OQEOOA H’AJ?KQN=CA 

                                                
3926 Cf. +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1057. 
3927 Cf. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1358. 
3928 A. 0'%-88', JKPA OKQO 2NEb. Bed., =BB. 4..105/2006, 4 =KoP 2006, &.  EJ 8=UAd ?/ 7. *EOO=NN=CQA, AP =H., AP 
2A1, EF.9?J., LL. 33-34. 
3929 +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1057. 
3930 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq1359.  
3931 Cf. *"'., =NP.178 =H. 1 AP 2. 
3932 4. 2NEb. Bed., 1fNA ?KQN ?ER., 19 BeRNEAN 2007 (4..168/2006),  . $QJd *Pd ?/ A. %NKQL *Pd, A-F 133 ''' 139, 
BKBB. A,A, 2009, L. 501, ?KJOEd. 5., Ne?=LEPQH=JP H’AJOAIbHA dAO IKPEBO OQO?ALPEbHAO d’K??=OEKJJAN H’EJ?KILePAJ?A 
dQ 2A1 AP NAHAR=JP MQA : u 9O:;BED B'7HJ. 190 7B. 2 B;J. 8 %D"), B7 I;DJ;D9; F;KJ WJH; 7JJ7GKU; BEHIGK; B; JH?8KD7B 
7H8?JH7B I';IJ :U9B7HU R JEHJ 9ECFUJ;DJ EK ?D9ECFUJ;DJ. %; JH?8KD7B ;IJ 9ECFUJ;DJ BEHIGK; B7 97KI; F;KJ f7?H; B'E8j;J 
:'KD 7H8?JH7g; :'7FHVI B'7HJ. 177 %D"), GK; B7 9EDL;DJ?ED :'7H8?JH7g; ;IJ L7B78B; R B7 fEHC; ;J 7K fED: :'7FHVI 
B'7HJ. 178 %D") ;J GK; B7 97KI; ;IJ L?IU; F7H 9;JJ; 9EDL;DJ?ED, JEKJ;I 9;I 9ED:?J?EDI UJ7DJ ?D:?IIE9?78B;I (A-F 120 
"" 155 9EDI?:. 38/88 F. 163/164 ; A'-(' !E"'", 3üH9h;H KECC;DJ7H PKC ")R , 2; U:., 3KH?9h 2004, 9h. 6 7: 
7HJ. 186 %D") ; BER'ARD D.-("-, DHE?J ?DJ;HD7J?ED7B FH?LU IK?II;, 4; U:., BSB; 2005, 9h. 3 7: 7HJ. 186 %D")) v. 
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à HA B=ENA, HA 2A1 OP=PQA OQN O= ?KILePAJ?A d=JO QJA de?EOEKJ EJ?EdAJPA dEOPEJ?PA dA H= OAJPAJ?A 

BEJ=HA3933, H= ?KJPAOP=PEKJ dA ?APPA dANJEfNA dKEP OQERNA EIIedE=PAIAJP O= ?KIIQJE?=PEKJ =QT 

L=NPEAO3934.  

 
"fO HKNO, H= L=NPEA EJRKMQ=JP HAO IKPEBO LNe?EPeO =Q IKIAJP dQ NA?KQNO ?KJPNA H= OAJPAJ?A 

BEJ=HA OAN= ENNA?AR=bHA, PKQP ?KIIA HA deBAJdAQN MQE =NCQAN=EP dAR=JP HA PNEbQJ=H BedeN=H dA 

u H’AT?ALPEKJ d’EJ?KILePAJ?A v LKOPeNEAQNAIAJP à O= deBAJOA =Q BKJd3935. 

 
748. "=JO PKQO HAO ?=O, u 9O:7?I? :K gH?;f :'?D9ECFUJ;D9;, B; -H?8KD7B fU:UH7B ;N7C?D; B?8H;C;DJ 

B;I GK;IJ?EDI :; :HE?J, O 9ECFH?I B;I GK;IJ?EDI FHU7B78B;I, GK? :UJ;HC?D;DJ B7 9ECFUJ;D9; EK 

B'?D9ECFUJ;D9; :K JH?8KD7B 7H8?JH7B v3936. 

 
 !APPA =PPEPQdA AILNAEJPA dA HEbeN=HEOIA OA NAPNKQRA AJ KQPNA d=JO H’=LLNe?E=PEKJ L=N ?A 

dANJEAN dA H’=NbEPN=bEHEPe dAO HEPECAO OLKNPEBO, H= MQAOPEKJ dA H= R=HEdEPe BKNIAHHA dA H= ?KJRAJPEKJ 

d’=NbEPN=CA J’e?D=LL=JP L=O à QJA PAHHA NAI=NMQA. 

 
749. !A IKPEB JA O=QN=EP gPNA NA?AR=bHA MQA d=JO QJ JKIbNA PNfO NedQEP d’DULKPDfOAO, AJ N=EOKJ 

LNEJ?EL=HAIAJP dQ BKJdAIAJP EJOPEPQPEKJJAH dA H= ?KILePAJ?A dQ 2A1 d=JO HA ?=dNA dA H= 

LNK?edQNA =NbEPN=HA d’=LLAH, MQE AOP d’=QP=JP LHQO EJ?KJPAOP=bHA AJ I=PEfNA =JPEdKL=CA MQ’AHHA 

AOP NAJdQA KbHEC=PKENA L=N HA !KdA IKJdE=H =JPEdKL=CA.  

 
 "A PAHHAO LANOLA?PERAO OA PNKQRAJP d’=EHHAQNO ?KNNKbKNeAO AP IgIA =ILHEBEeAO AJ N=EOKJ 

P=JP dQ D=QP dACNe d’D=NIKJEO=PEKJ dA H= I=PEfNA =Q JERA=Q IKJdE=H, MQA dA H’=IeHEKN=PEKJ 

?KJPEJQA dAO dEOLKOEPEKJO FQNEdEMQAO H= NeCEOO=JP AP dQ JKIbNA ?NKEOO=JP d’ÉP=PO O’eP=JP dKPeO 

d’QJ dEOLKOEPEB HeCEOH=PEB dA HQPPA ?KJPNA HA dKL=CA.  

 
750. .HQO L=NPE?QHEfNAIAJP, HA ?=dNA FQNEdEMQA AOP deOKNI=EO OEILHEBEe LKQN HA NAOOKNPEOO=JP 

BN=Jd=EO ?KJ=EJ?Q dA dKL=CA. 1KEP, ?A OLKNPEB OA PNKQRA OKQIEO =QT EJOPEPQPEKJO J=PEKJ=HAO 

NeCEOO=JP OKJ ?=O AP EH OAN= =HKNO JKNI=HAIAJP LKQNOQERE dEO?ELHEJ=ENAIAJP L=N HAO KNC=JEOIAO 

BN=Jd=EO ?KILePAJPO, DKNO DULKPDfOA dQ OQERE HKJCEPQdEJ=H dKJP H’EOOQA deLAJdN= dA OKJ OP=PQP 

d’=PDHfPA J=PEKJ=H KQ EJPANJ=PEKJ=H. 1KEP, EH O’=CEN= d’QJA ?KILePEPEKJ dA JERA=Q EJPANJ=PEKJ=H 

                                                
3933Cf. H’=NP. 186 =H. 3 *"'.. 
3934Cf. H’=NP. 190 =H. 3 *"'.. 
3935 Cf. H’=NP. 186 =H. 2 *"'.. - 4. eC=HAIAJP HAO ?NEPEMQAO AP ?KJPNKRANOAO dK?PNEJ=HAO =Q OQFAP dA H’=LLHE?=PEKJ dA 
?A NeCEIA LNK?edQN=H à H= MQAOPEKJ dA H’=NbEPN=bEHEPe dAO HEPECAO OLKNPEBO : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B 
;D C7J?VH; :; IFEHJ, EF.9?J., Jq 700 O. ; KQ +. +=EOKJJAQRA, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1059.  
3936 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;579/2010, 11 F=JREAN 2011, 6. 1A ?/ '-!, BKBB. A,A, 2011, L. 716, ?KJOEd. 
2.1. 
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dKJP HA ?=O deLAJdN= dQ 2A1 AJ ?KJOeMQAJ?A dAO eRKHQPEKJO HeCEOH=PERAO NeCEOO=JP H= I=PEfNA.  

 
 "eOKNI=EO AJ ABBAP, H= ?KILePAJ?A dQ 2A1 AJ I=PEfNA =JPEdKL=CA AJ O=QN=EP gPNA AT?HQA 

d=JO HA ?=dNA d’QJA PAHHA ?KILePEPEKJ OA deNKQH=JP d=JO H’DAT=CKJA AP ?A, MQAH MQA OKEP HA JERA=Q 

dQ OLKNPEB ?KJ?ANJe.  

 
 AEJOE, à H’AT?ALPEKJ dQ dKI=EJA ?KJPN=?PQAH PKQFKQNO LNKbHeI=PEMQA3937, HAO DULKPDfOAO 

d’EJ?KILePAJ?A dARN=EAJP H=NCAIAJP OA N=NeBEAN LKQN JA LHQO dARAJEN MQ’QJA DULKPDfOA 

d’e?KHA3938 d=JO HA dKI=EJA dQ dKL=CA, ?KIIA ?’AOP HA ?=O HKNOMQA HA 2NEbQJ=H BedeN=H OQEOOA 

ATAN?A QJ ?KJPNmHA dA H’KBJH7 F;J?J7 KQ dQ deJE dA FQOPE?A OQN HAO OAJPAJ?AO =NbEPN=HAO. 

C - L( dBc09054 ultra petita ,: 2, dB40 d, 1u9:0c,  
 
751. 1AHKJ H’=NPE?HA 190 =H. 2 HAP. ? dA H= *"'., H= OAJPAJ?A LAQP AJ?KNA gPNA ?AJOQNeA L=N H= 

FQNEdE?PEKJ OQLNgIA DAHRePEMQA HKNOMQA : u B; JH?8KD7B 7H8?JH7B 7 IJ7JKU 7K-:;BR :;I :;C7D:;I 

:EDJ ?B UJ7?J I7?I? EK BEHIGKk?B 7 EC?I :; I; FHEDED9;H IKH KD :;I 9h;fI :; B7 :;C7D:; v.  

 
 AQ OAJO dA ?APPA dEOLKOEPEKJ, u 9L:7H "9h;fI :; B7 :;C7D:;" ("R;9hJI8;g;hH;D", 

":;J;HC?D7J; 9ED9BKI?ED?", "9B7?CI"), ED ;DJ;D: B;I :;C7D:;I EK 9ED9BKI?EDI :;I F7HJ?;I v3939. 

 
752. 3JA PNELHA DULKPDfOA AOP AJ Ne=HEPe REOeA L=N ?APPA dEOLKOEPEKJ, HAO dAQT (2) LNAIEfNAO OA 

dAR=JP Je=JIKEJO d’gPNA NACNKQLeAO. !’AOP =EJOE MQ’EH AOP dA LNEIA =bKNd EJPANdEP à H’=NbEPNA dA 

                                                
3937 .KQN QJ ATAILHA d’=JJQH=PEKJ d’QJA OAJPAJ?A L=NPEAHHA dQ 2A1 LKQN EJ?KILePAJ?A (AJ =NbEPN=CA EJPANJA 
OQEOOA) : 4. 2NEb. Bed., 1fNA ?KQN ?ER., =BB.  4A;627/2011, 8 I=NO 2012, ''&$ ?/ 1!  '?A &K?GAU A%,  QHH. 2A1, Jq 
2/2012, L. 148 (PN=dQ?PEKJ HEbNA dA H’=HHAI=Jd à H’=JCH=EO L=N !. .-,!#2) ; BKBB. A,A, 2012 L. 647.. 
3938 !ALAJd=JP, EH LAQP gPNA NA?AJOe dAQT (2) =NNgPO dQ 2NEbQJ=H $edeN=H OQEOOA =JJQ=JP dAO OAJPAJ?AO dQ 2A1 
NAJdQAO AJ I=PEfNA dA dKL=CA OQN HA BKJdAIAJP dA H’EJ?KILePAJ?A dA ?A dANJEAN : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 
4A;456/2009, 3 I=E 2010, 6. ?/ 7.,  QHH. 2A1, Jq 1/2011, L. 200 (PN=dQ?PEKJ HEbNA dA H’=HHAI=Jd à H’=JCH=EO L=N !. 
.-,!#2) ; BKBB. A,A, 2010 L. 786 ; AP 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;358/2009, 6 JKRAIbNA 2009,  QO?D ?/ 
5A"A,  QHH. 2A1, Jq 1/2010, L. 162 (PN=dQ?PEKJ HEbNA dA H’=HHAI=Jd à H’=JCH=EO L=N !. .-,!#2) ; BKBB. A,A, 
2011, L. 166 ; C7h. 7H8., 1AN  FQEHHAP 2010, L. 815, JKPA A. .',,A. - 4. JKP=IIAJP : !. .-,!#2, u 5DAJ EO = 
{1SEOO | {=S=Nd | =LLA=H=bHA ? v, BKBB. -A,, Jq 2/2012, L. 5, JKPA dA b=O dA L=CA Jq 21 (ANPE?HA eC=HAIAJP 
dEOLKJEbHA OKQO H= NeBeNAJ?A OQER=JPA : !. .-,!#2, u 5DAJ EO = {1SEOO | {=S=Nd | =LLA=H=bHA ? v, C7h. 7H8., 
1AN  F=JREAN 2012, L. 135) : u 9P:h; 9BENOP: 97I; ?DLEBL;I 7 BEDg-:?IJ7D9; HKDD;H Jh7J Jh; "DJ;HD7J?ED7B AIIE9?7J?ED Ef 
AJhB;J?9I F;:;H7J?EDI (i"AAFj) 87DD;: fHEC B7J; AFH?B 25, 2006 KDJ?B ;7HBO D;9;C8;H 2008 fEH :EF?Dg. -h; 7JhB;J; 
7FF;7B;: Jh; :;9?I?ED Ef Jh; D?I9?FB?D7HO CECC?JJ;; Ef Jh; "AAF JE Jh; CEKHJ Ef AH8?JH7J?ED fEH ,FEHJ (iCA,j). 
"D 7D 7M7H: ?IIK;: ED JKBO 24, 2009, Jh; CA, KFh;B: Jh; 7FF;7B 7D: 7DDKBB;: Jh; :;9?I?ED. "JI 7M7H: M7I 7DDKBB;: 
8O Jh; F- fEH B79A Ef jKH?I:?9J?ED. FEH 7DEJh;H ;N7CFB;, I;; Jh; CK9h 9ECC;DJ;: jK:gC;DJ ?D Jh; 97I; Ef BKI9h L. 
0ADA (w). A hE9A;O FB7O;H I?gD;: 7 H;g?IJH7J?ED fEHC fEH Jh; "9; !E9A;O 0EHB: Ch7CF?EDIh?F, fHEC Mh?9h 
0ADA IEKghJ JE :;:K9; 8B7DA;J 9EDI;DJ JE CA, jKH?I:?9J?ED 7I JE EJh;H ?IIK;I h ?BB?9?J IK8IJ7D9;I h EDBO H;CEJ;BO 
H;B7J;: JE Jh; ;L;DJ Jh; FB7O;H M7I I?gD?Dg KF fEH v. 
3939 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4..96/2002/A?D, 9 F=JREAN 2007, 6. 1àNH ?/ +=OOA AJ B=EHHEPA dA 7. 1A, BKBB. A,A, 
2007, L. 560, ?KJOEd. 4.2. - 4. eC=HAIAJP (!EPe L=N H= de?EOEKJ LNe?edAJPA) : 2NEb. Bed., 1fNA ?KQN ?ER., 1AN BeRNEAN 
2002 (4..226/2001), 6. *Pd ?/ 7.  4, A-F 128 ''' 234, OLe?. L. 242, BKBB. A,A, 2002, L. 337, ?KJOEd. 4=. 



  429 

OP=PQAN u KBJH7 F;J?J7 v KQ u ;NJH7 F;J?J7 v, ?’AOP-à-dENA NAOLA?PERAIAJP d’=HHKQAN u FBKI EK 7KJH; 

9hEI; GK; 9; GK? 7 UJU :;C7D:U v3940.  

 
 "EBBeNAJPAO OEPQ=PEKJO LN=PEMQAO LKQNN=EAJP B=ENA deb=P AJ ?KJOEdeN=PEKJ dA H’=NbEPN=CA 

EJPANJ=PEKJ=H NAHAR=JP dA H= ?KILePAJ?A dQ 2A1 AP NAH=PERAIAJP =Q ?KJPAJPEAQT dEO?ELHEJ=ENA P=JP 

?H=OOEMQA MQ’=JPEdKL=CA LKNPe dAR=JP HQE.  

 
753. 'H L=N=iP PKQP d’=bKNd =?MQEO =QT UAQT dAO FQCAO OLKNPEBO OQLNgIAO MQ’EHO JA O=QN=EAJP 

NeeR=HQAN QJA O=J?PEKJ à H= D=QOOA AJ H’=bOAJ?A dA dAI=JdA OLe?EBEMQA3941, =HKNO MQA dA OEILHAO 

?KJ?HQOEKJO REO=JP à OKJ =CCN=R=PEKJ AP ?KJPNAdEPAO L=N HAQN de?EOEKJ BEJ=HA JA O=QN=EAJP ?KJdQENA 

à QJA =JJQH=PEKJ PKP=HA dA H= OAJPAJ?A dfO HKNO MQA HA OLKNPEB AJ ?=QOA J’=QN=EP L=O ?KJPAOPe =Q 

LNe=H=bHA H= O=J?PEKJ EJEPE=HA3942. 

 
 ABEJ dA NedQENA HA LHQO LKOOEbHA HAO NA?KQNO dEH=PKENAO PENeO dA H’EJPANdE?PEKJ dA OP=PQAN QHPN= 

LAPEP=, EH OAN=EP LAQP-gPNA OKQD=EP=bHA d’EJOP=QNAN QJ ReNEP=bHA Ie?=JEOIA d’AT=IAJ LNe=H=bHA dA 

H= MQ=HEPe dAO OAJPAJ?AO L=N HA 1A?NeP=NE=P CeJeN=H dQ 2A1. 

 
754. 3JA PAHHA LKOOEbEHEPe LNeRQA dALQEO HKJCPAILO =Q beJeBE?A dA H= !KQN d’=NbEPN=CA dA H= 

!!' (!D=IbNA dA ?KIIAN?A EJPANJ=PEKJ=HA)3943 LQEO AJREO=CeA d=JO HA ?=dNA dAO =NbEPN=CAO 

NAJdQO OKQO H’eCEdA dQ !'0"' (!AJPNA EJPANJ=PEKJ=H LKQN HA NfCHAIAJP dAO dEBBeNAJdO NAH=PEBO 

=QT EJRAOPEOOAIAJPO)3944 LKQNN=EP LANIAPPNA d’=HANPAN H’EJOP=J?A =NbEPN=HA OLKNPERA OQN dAO 

                                                
3940 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, 5AOPH=Jd &AHE?KLPANO *EIEPAd ?/ 2DA AN=b  NEPEOD &AHE?KLPAN 
!KIL=JU (A &) AP 2NEbQJ=H =NbEPN=H, A-F 120 '' 172, OLe?. L. 175, ?KJOEd. 3=. 
3941 Cf. A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1369 (!EP=JP ?KIIA =LLHE?=PEKJ 
u EILHE?EPA v H= OAJPAJ?A : !A1, =BB. 2004/A/607, %.  KAROGE ?/ '5$, OAJPAJ?A dQ 6 de?AIbNA 2004, LQbH. 'JPANJAP, 
.=N. 46-47) ; AP +. +A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1062 (2N=EP=JP d’QJA u HVgB; v 
MQA HA 2A1 BAN=EP u ;D FH?D9?F; FHUL7BE?H v). 
3942 +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1062 (!EP=JP ?KIIA =LLHE?=PEKJ 
u EILHE?EPA v H= OAJPAJ?A : !A1, =BB. 2009/A/1926 &1930, '2$ AP 5A"A ?/ 0. %=OMQAP, OAJPAJ?A dQ 17 de?AIbNA 
2009, LQbH. 'JPANJAP ; JKH?IFEHJ, 2010, Jq 99, L. 9, KbO. (.-.. "3 #7, .=N. 5.42.  - 4. eC=HAIAJP HA .=N. 70 dA ?APPA 
IgIA OAJPAJ?A : u 9D:EM;L;H, 7I Jh; )B7O;H EDBO 7IA;: fEH Jh; 7FF;7BI Ef Jh; "-F 7D: 0ADA JE 8; :?IC?II;:, 8KJ 
DEJ fEH Jh; 9h7BB;Dg;: :;9?I?ED JE 8; I;J 7I?:;, Jh; )7D;B ?I I?CFBO :?IC?II?Dg Jh; 7FF;7BI Ef Jh; "-F 7D: 0ADA, 
8KJ h7I JE C7?DJ7?D KD:?IJKH8;: Jh; :;9?I?ED Ef Jh; -H?8KD7B v). 
3943 !APPA LNK?edQNA NAHfRA dQ 0fCHAIAJP d’=NbEPN=CA AP d’A"0 dA H= !!' (!D=IbNA dA ?KIIAN?A EJPANJ=PEKJ=HA), 
FK8B?9. D° "CC 850 F, JKRAIbNA 2011, =NP. 33 u #T=IAJ LNe=H=bHA dA H= OAJPAJ?A L=N H= !KQN v, =QT PANIAO dQMQAH 
: u 9=:L7DJ :; I?gD;H JEKJ; I;DJ;D9;, B; JH?8KD7B 7H8?JH7B :E?J ;D IEKC;JJH; B; FHEj;J R B7 CEKH. C;BB;-9? F;KJ FH;I9H?H; 
:;I CE:?f?97J?EDI :; fEHC;. EBB; F;KJ, ;D H;IF;9J7DJ B7 B?8;HJU :; :U9?I?ED :K JH?8KD7B 7H8?JH7B, 7JJ?H;H IED 7JJ;DJ?ED 
IKH B;I FE?DJI ?DJUH;II7DJ B; fED: :K B?J?g;. AK9KD; I;DJ;D9; D; F;KJ WJH; H;D:K; F7H B; JH?8KD7B 7H8?JH7B I7DI 7LE?H 
UJU 7FFHEKLU; ;D B7 fEHC; F7H B7 CEKH v. 
3944 4. à ?A OQFAP : "K?QIAJPO dA PN=R=EH dA H’-!"# (-NC=JEO=PEKJ dA !KKLeN=PEKJ AP dA "eRAHKLLAIAJP 
É?KJKIEMQAO) OQN H’EJRAOPEOOAIAJP EJPANJ=PEKJ=H, Jq 2006/1, BeRNEAN 2006, u AIeHEKNAN HA Ie?=JEOIA dA NfCHAIAJP 
dAO dEBBeNAJdO AJPNA EJRAOPEOOAQNO AP eP=PO : RQA d’AJOAIbHA v (ÉPQdA NedECeA L=N !. 7A,,A!A 1+A**, "EREOEKJ 
dA H’'JRAOPEOOAIAJP, "ENA?PEKJ dAO =BB=ENAO BEJ=J?EfNAO AP dAO AJPNALNEOAO dA H’-!"# LKQN HA 1UILKOEQI MQE = AQ 
HEAQ à .=NEO HA 12 de?AIbNA 2005). #JREO=CA=JP H’eRAJPQAHHA =LLHE?=PEKJ d’QJ PAH Ie?=JEOIA, H’ePQdA LNe?EPeA 
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MQAOPEKJO NAH=PERAO =Q BKJd dQ HEPECA3945.  

 
 .=N ?A bE=EO, HAO OAJPAJ?AO dQ 2A1 O’AJ PNKQRAN=EAJP CN=JdAIAJP NAJBKN?eAO AP O=JO JQH 

dKQPA =??QAEHHEAO =RA? AJ?KNA LHQO dA B=RAQN L=N HA 2NEbQJ=H BedeN=H 1QEOOA, JKP=IIAJP OE ?APPA 

eRAJPQ=HEPe AOP AJREO=CeA AJ ?KILHeIAJP=NEPe dAO dEOLKOEPEKJO dA H’=NPE?HA 0-57 dQ !KdA 

2A13946. 

 
755. *’QHPEIA IKPEB d’=JJQH=PEKJ = PN=EP à H= MQAOPEKJ dQ u deJE dA FQOPE?A BKNIAH v =QMQAH OA 

HERNAN=EP H’EJOPEPQPEKJ =NbEPN=HA MQE J’=QN=EP L=O OP=PQe OQN H’AJOAIbHA dAO ?KJ?HQOEKJO OKQIEOAO 

=Q LNe=H=bHA L=N HAO L=NPEAO, H= OAJPAJ?A OA PNKQR=JP dfO HKNO EJ?KILHfPA3947. 1’=CEOO=JP dA ?A 

CNEAB d’u ?DfH7 F;J?J7 v, HA 2NEbQJ=H $edeN=H OQEOOA N=LLAHHA d’=EHHAQNO NeCQHEfNAIAJP =QT =NbEPNAO 

H= IePDKdA à OQERNA =BEJ d’eREPAN PKQP NA?KQNO OQN QJ PAH BKJdAIAJP.  

 
 'H LNe?KJEOA =EJOE =QT =NbEPNAO d’EJO?NENA AJ PKQPAO HAPPNAO u ?D f?D; v, =Q OAEJ dA H= OAJPAJ?A 

eIEOA L=N HAQNO OKEJO, MQ’EHO NAFAPPAJP u JEKJ;I 7KJH;I EK FBKI 7CFB;I 9ED9BKI?EDI v, AJCAJdN=JP 

dA H= OKNPA H’AT?HQOEKJ dQdEP CNEAB3948. 

 
756. 0AOPAN= =HKNO =HKNO =Q OLKNPEB LKQNOQERE dA PAJPAN d’KbPAJEN C=EJ dA ?=QOA OQN HA BKJdAIAJP 

dQ dANJEAN IKPEB dA J=PQNA LNK?edQN=HA LANIAPP=JP dA ?KJdQENA à H= ?AJOQNA dA H= OAJPAJ?A 

=NbEPN=HA =U=JP ?KJdQEP à HA O=J?PEKJJAN dEO?ELHEJ=ENAIAJP, à O=RKEN H= REKH=PEKJ dA H’eC=HEPe dAO 

L=NPEAO KQ dA HAQN dNKEP d’gPNA AJPAJdQ AJ LNK?edQNA ?KJPN=dE?PKENA. 

                                                
?KJ?HQP à dOKJ EJKLLKNPQJEPe AJ ?AO PANIAO : u 9H:k;N7C;D FHU7B78B;, J;B GKk?B ;IJ C?I ;D gKLH; F7H B7 CC", DU9;II?J; 
KD I;9HUJ7H?7J ;NFUH?C;DJU ;J 8?;D HE:U 7?DI? GKkKD; ?DIJ7D9; jK:?9?7?H; ?D:UF;D:7DJ; ;J F;HC7D;DJ; h R Bk?C7g; 
:; B7 CEKH :k7H8?JH7g;. %; C"RD" :?IFEI; :kKD I;9HUJ7H?7J ;NFUH?C;DJU, C7?I F7I :; Bk?DIJ7D9; jK:?9?7?H; 
IKI9;FJ?8B; :; C;D;H Bk;N7C;D R 8?;D. %7 9HU7J?ED :kKD; J;BB; ?DIJ7D9; DU9;II?J;H7?J FHE878B;C;DJ :; CE:?f?;H 
9;HJ7?D;I HVgB;I (RVgB;C;DJ :k7H8?JH7g; ;J RVgB;C;DJ 7:C?D?IJH7J?f) FK?I :kE8J;D?H Bk7FFHE87J?ED :K CEDI;?B 
7:C?D?IJH7J?f. &7BgHU Bk?DJUHWJ GK; FHUI;DJ; B7 FHE9U:KH; :k;N7C;D FHU7B78B; :7DI B; 97:H; :; Bk7H8?JH7g; F7H B7 
CC", IED 7FFB?97J?ED R Bk7H8?JH7g; ;D C7J?VH; :k?DL;IJ?II;C;DJ DU9;II?J;H7?J :; FHEfED:;I CE:?f?97J?EDI, GK? EDJ 
UJU jKgU;I ?HHU7B?I78B;I ;J ?DjKIJ?f?U;I :7DI B;I 9?H9EDIJ7D9;I 79JK;BB;I v ("8?:., L. 18). 
3945 A?PQAHHAIAJP, HA !KdA 2A1 OA bKNJA à LNeRKEN MQ’u 9=:L7DJ B7 I?gD7JKH; :; B7 I;DJ;D9;, 9;BB;-9? :E?J WJH; 
JH7DIC?I; 7K ,;9HUJ7?H; gUDUH7B :K -A, GK? F;KJ FHE9U:;H R :;I H;9J?f?97J?EDI :; FKH; fEHC; ;J 7JJ?H;H Bk7JJ;DJ?ED 
:; B7 FEHC7J?ED IKH :;I GK;IJ?EDI :; FH?D9?F; fED:7C;DJ7B;O v (!. =Nb. 1LKNP, =NP. 0-59 u 1AJPAJ?A v, =H. 2). 
3946 #J =LLHE?=PEKJ dQ !. =Nb. 1LKNP, =NP. 0-57 u .KQRKEN d’AT=IAJ z 'JOPNQ?PEKJ KN=HA v, =H. 1, =QT PANIAO dQMQAH : 
u 9H:7 FEHC7J?ED H;LE?J B;I f7?JI ;J B; :HE?J 7L;9 FB;?D FEKLE?H :k;N7C;D. EBB; F;KJ IE?J H;D:H; KD; DEKL;BB; :U9?I?ED 
I; IK8IJ?JK7DJ R B7 :U9?I?ED 7JJ7GKU;, IE?J 7DDKB;H 9;JJ; :;HD?VH; ;J H;DLEO;H B7 97KI; R B'7KJEH?JU GK? 7 IJ7JKU ;D 
:;HD?;H v. *A 2A1 dEOLKOA L=N OQEPA dA H= B=?QHPe dA MQ=HEBEAN FQNEdEMQAIAJP dAO B=EPO =LLNe?EeO =Q LNe=H=bHA L=N 
H’KNC=JEO=PEKJ =JPEdKL=CA, ?A MQE LKQNN=EP HA ?KJdQENA à =dKLPAN QJA O=J?PEKJ LHQO OeRfNA (1QN ?APPA LKOOEbEHEPe AP 
HAO ?KJOeMQAJ?AO AJREO=CA=bHAO, 4. JKP=IIAJP : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, 
EF.9?J., Jq 1369). 
3947 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4..206/2006, 30 I=NO 2007, 6. *Pd., 7. !KNLO, 8., ?/ A., BKBB. A,A, 2008, L. 
79, ?KJOEd. 6.  
3948 "8?:. 
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D - L( v052(:054 d, 2’B.(20:B d,9 6(8:0,9 5u d, 2,u8 d850: d’D:8, ,4:,4du ,4 685cBdu8, 
c54:8(d0c:508, 
 
757. 1AHKJ HAO dEOLKOEPEKJO dA H’=NPE?HA 190 =H. 2 HAP. d dA H= *"'. QJA OAJPAJ?A =NbEPN=HA LAQP 

AJ?KNA gPNA =PP=MQeA u BEHIGK; B'Ug7B?JU :;I F7HJ?;I EK B;KH :HE?J :'WJH; ;DJ;D:K;I ;D FHE9U:KH; 

9EDJH7:?9JE?H; D'7 F7I UJU H;IF;9JU v. 

 
 3J PAH CNEAB eNECe d=JO HA OKQ?E dA O=J?PEKJJAN HAO =PPAEJPAO =QT u FH?D9?F;I ?CFUH7J?fI :; 

FHE9U:KH; FHULKI F7H B'7HJ. 182 7B. 3 %D") v3949 KBBNA QJA PNELHA LNKPA?PEKJ =QT FQOPE?E=bHAO MQE 

=QNKJP Je=JIKEJO B=EP IKJPNA dA ?eHeNEPe AJ OKQHAR=JP ?A IKPEB dA I=JEfNA HEIEJ=ENA d=JO HA 

?=dNA dA H’EJOP=J?A =NbEPN=HA =U=JP ?KJdQEP à H= OAJPAJ?A ?NEPEMQeA3950. 

 
758. *A LNEJ?ELA dA H’eC=HEPe dAO L=NPEAO EILHEMQA PKQP d’=bKNd MQA HA PNEbQJ=H =NbEPN=H dKERA HAO 

PN=EPAN u :; C7D?VH; I;C8B78B; R JEKJ;I B;I UJ7F;I :; B7 FHE9U:KH; v3951.  

 
 .HQO LNe?EOeIAJP, ?APPA dANJEfNA dKEP gPNA NeCHeA AP ?KJdQEPA dA B=dKJ à ?A MQA ?D=?QJA dAO 

L=NPEAO dEOLKOA LKPAJPEAHHAIAJP d’=NIAO OEIEH=ENAO LNKLNAO à HQE LANIAPPNA dA B=ENA R=HKEN OAO 

IKUAJO3952.   

 
759. *’EJeC=HEPe d=JO H= ?KJOPEPQPEKJ dQ PNEbQJ=H =NbEPN=H JA O=QN=EP AJ LNEJ?ELA K??=OEKJJAN 

H’=JJQH=PEKJ d’QJA OAJPAJ?A =NbEPN=HA OQN HA BKJdAIAJP dAO dEOLKOEPEKJO dA H’=NPE?HA 190 =H. 2 HAP. 

d dA H= *"'.3953.  

 
 "AO =QPAQNO, ?KJBKNPeO L=N H’=bOAJ?A dA LNEOA dA LKOEPEKJ ATLNAOOA dQ 2NEbQJ=H $edeN=H 

OQEOOA OQN HA OQFAP, KJP OAIbHe de?AHAN d=JO HAO ?KJOEdeN=JPO dA H’QJA dA OAO de?EOEKJO =U=JP PN=EP 

                                                
3949 2NEb. Bed., 1fNA ?KQN ?ER., 1AN FQEHHAP 1991, 3. ?/ #LKQT %., A-F 117 '' 346, BKBB. A1A, 1991, L. 415, ?KJOEd. 
1=. - 4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., 7 OALPAIbNA 1993, $. 1.L.A. AP +. 1.L.A. ?/ +. AP 2NEbQJ=H =NbEPN=H, 
A-F 119 '' 386, BKBB. A,A, 1994, L. 248, ?KJOEd. 1b. 
3950 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 7 OALPAIbNA 1993, $. 1.L.A. AP +. 1.L.A. ?/ +. AP 2NEbQJ=H =NbEPN=H, EF.9?J., ?KJOEd. 
1= : u 9H:7 F7HJ?; GK? I';IJ?C; L?9J?C; :'KD; L?EB7J?ED :; IED :HE?J :'WJH; ;DJ;D:K; EK :'KD 7KJH; L?9; :; FHE9U:KH; 
:E?J B'?DLEGK;H :';C8BU; :7DI B7 FHE9U:KH; 7H8?JH7B;. A :Uf7KJ, ;BB; D';IJ FBKI h78?B?JU; R I';D FB7?D:H; :7DI KD 
H;9EKHI 9EDJH; B7 I;DJ;D9; (w). ED ;ff;J, B; 9ECFEHJ;C;DJ 9EDI?IJ7DJ R ?DLEGK;H KD L?9; :; FHE9U:KH; I;KB;C;DJ 
:7DI B; 97:H; :K H;9EKHI :?H?gU 9EDJH; KD; :U9?I?ED - F7H9; GK; 9;BB;-9? I; HULVB; ;D :Uf?D?J?L; :Uf7LEH78B; -, 7BEHI 
GK; B;:?J L?9; 7KH7?J :UjR FK WJH; I?gD7BU ;D 9EKHI :; FHE9U:KH;, 9EDIJ?JK; KD; L?EB7J?ED :K FH?D9?F; :; B7 8EDD; 
fE? (w) v. 
3951 2NEb. Bed., 1fNA ?KQN ?ER., 19 BeRNEAN 2007 ( =BB. 4..168/2006),  . $QJd *Pd ?/ A. %NKQL *Pd, EF.9?J., ?KJOEd. 
6.1. 
3952 Cf. 2NEb. Bed., =BB.  4..196/2003 dQ 7 F=JREAN 2004, BKBB. A,A, 2004, L. 592, ?KJOEd. 4.1. - 4. eC=HAIAJP : ..-
7. %3,2#0, JKPA OKQO 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= 
?/ !'-, $'1 AP 2A1, EF.9?J.,  7P. )7B., 8 JKRAIbNA 2003, L. 67.  
3953 4. à ?A OQFAP : +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1070 ; AP A. 0'%-88', 
%k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1374.  
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à H= I=PEfNA OLKNPERA3954, HAO LNeIE?AO d’QJA LKOOEbHA =JJQH=PEKJ d’QJA OAJPAJ?A LKQN REKH=PEKJ 

dQ LNEJ?ELA d’eC=HEPe d=JO H= ?KJOPEPQPEKJ dQ PNEbQJ=H3955. 

 
760. "EBBeNAJPO IKPEBO KJP AJOQEPA ?KJdQEP à H’=JJQH=PEKJ dA PNKEO (3) OAJPAJ?AO dQ 2A13956, 

IKQRAIAJP FQNEOLNQdAJPEAH dKJP HAO BKNI=PEKJO =NbEPN=HAO ?KJ?ANJeAO dARNKJP O’EJOLENAN OKQO 

LAEJA dA RKEN HAQN =QPKNEPe LAQ à LAQ NAIEOA AJ ?=QOA3957.  

 
 'H AOP à ?A OQFAP dA FQNEOLNQdAJ?A ?KJOP=JPA MQA u 9H:; ":HE?J :'WJH; ;DJ;D:K ;D FHE9U:KH; 

9EDJH7:?9JE?H;" 9EC8?D; :;KN 92: DEJ?EDI, R I7LE?H 9;BK? :'WJH; ;DJ;D:K FHEFH;C;DJ :?J (f) ;J 

B; FH?D9?F; :; B7 9EDJH7:?9J?ED v3958.  

 
761. !A dANJEAN LNEJ?ELA IAP LNEJ?EL=HAIAJP u Bk799;DJ IKH B; :HE?J :kKD; F7HJ?; :; HUfKJ;H B;I 

CEO;DI :; IED 7:L;HI7?H; v3959. x ?APPA BEJ, EH KBBNA à ?D=?QJA d’AJPNA AHHAO H’=OOQN=J?A dA 

LKQRKEN AT=IEJAN, dEO?QPAN AP OA dePANIEJAN OQN HAO eHeIAJPO dA LNAQRAO N=LLKNPeO L=N H= L=NPEA 

=dRANOA3960.  

 
 *AOO FQCAO OQLNgIAO OQEOOAO KJP JKP=IIAJP dedQEP dA ?A LNEJ?ELA dQ ?KJPN=dE?PKENA 

?ANP=EJAO KbHEC=PEKJO à H= ?D=NCA dAO PNEbQJ=QT =NbEPN=QT QO=JP dA HAQN B=?QHPe dA OKQHARAN 

d’KBBE?A dAO IKUAJO dA dNKEP.  

 
762. *= HEbANPe dKJP ?AO dANJEANO dEOLKOAJP AJ AJ RANPQ dA H= NfCHA u jKH7 DEL?J 9KH?7 v3961 OA 

PNKQRA AJ ABBAP AT?ALPEKJJAHHAIAJP bNEdeA d=JO H’DULKPDfOA Kn H= BKNI=PEKJ ?KJ?ANJeA OAN=EP 

=IAJeA : u R fED:;H I7 :U9?I?ED IKH KD; DEHC; EK KD FH?D9?F; jKH?:?GK; DED ULEGKU :7DI B7 

                                                
3954 *A IKPEB AJ MQAOPEKJ =U=JP ePe HKCEMQAIAJP ?KJOEdeNe AJ OKJ PAILO ?KIIA ENNA?AR=bHA d=JO HA dKI=EJA JKQO 
EJPeNAOO=JP (4. JKP=IIAJP : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1374, OA 
NeBeN=JP à 2NEb. Bed., 1fNA ?KQN ?ER., 27 I=E 2003 (=BB. 4..267-270/2002), *. *=VQPEJ= AP -. "=JEHKR= ?/ !'-, $'1 AP 
2A1, EF.9?J., ?KJOEd. 5.2.1). 
3955 Cf. +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1070, ?EP=JP : 2NEb. Bed., =BB. 
4..105/2006, 4 =KoP 2006, &.  EJ 8=UAd ?/ 7. *EOO=NN=CQA, AP =H., AP 2A1, EF.9?J.  
3956 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, EF.9?J. - 4. AJ?KNA : 
2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;400/2008, 9 BeRNEAN 2009, (. 'CJ=?EK 3NMQEFK %KEPE= !/ *. "= 1EHR= +QkEV, BKBB. 
A,A, 2009, L. 495 ; R;L. 7H8., 2009, L. 862, JKPA ..-7. 21!&A,8 AP '. $#**0A2& ; "8?:., 2009, JKPA 
!&A311A0" ; "8?:., 2010, JKPA !&A',A'1 ;  7P. )7B., 17-18 FQEHHAP 2009, L. 34, KbO. A. 0'%-88'. z 4. LKQN 
QJA dANJEfNA NeBeNAJ?A : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;600/2010, 17 I=NO 2011, $'"# ?/ $$# AP =H., AP )=NLKR 
2010 'J?., BKBB. A,A, 2012, L. 119 ; R;L. 7H8., 2011, L. 828, JKPA  #11-,. 
3957 +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 131. 
3958 2NEb. Bed., 1fNA ?KQN ?ER., 30 OALPAIbNA 2003 (=BB. 4..100/2003), A. ?/  . *Pd AP ?KJO. =EJOE MQA 2NEbQJ=H 
=NbEPN=H dA 8QNE?D, EF.9?J., ?KJOEd. 5. 
3959 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1376. 
3960 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 1AN FQEHHAP 1991, 3. ?/ #LKQT %., EF.9?J., ?KJOEd. 1=. 
39614. *. .#,,#!, %'7:7g; jKH7 DEL?J 9KH?7 :7DI B; FHE9VI 9?L?B. QC;Hg;D9; ;J ULEBKJ?ED 9EDJ;CFEH7?D; ;D :HE?J 
9ECF7HU, PDfOA 2KQHKJ, 2010. 
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FHE9U:KH; 7DJUH?;KH; ;J :EDJ 7K9KD; :;I F7HJ?;I ;D FHUI;D9; D; I';IJ FHUL7BK; ;J D; FEKL7?J 

IKFFKJ;H B7 F;HJ?D;D9; ?D 97IK v3962.  

 
 AQOOE IEJEIA MQA OKEP ?AP AJ?=dNAIAJP, EH J’AJ = L=O IKEJO ?KJdQEP à H’=JJQH=PEKJ d’QJA 

OAJPAJ?A dQ 2A1 LKQN ?=QOA dA REKH=PEKJ dAO NfCHAO dA H= ?KJPN=dE?PEKJ3963.  

 
763. *A ?KJPAJQ dQ dNKEP d’gPNA AJPAJdQ =Q OAJO OPNE?P dQ PANIA R= u I; fE97B?I;9N: IKH B; :HE?J 

:; 9h7GK; F7HJ?; :; FHUI;DJ;H I;I FHEFH;I CEO;DI v3967. !A LNEJ?ELA LNK?QNA =EJOE à ?D=?QJA 

d’AJPNA AHHAO u B; :HE?J :; I';NFH?C;H IKH B;I f7?JI ;II;DJ?;BI FEKH B; jKg;C;DJ, :; FHUI;DJ;H IED 

7HgKC;DJ7J?ED jKH?:?GK;, :; FHEFEI;H I;I CEO;DI :; FH;KL; IKH :;I f7?JI F;HJ?D;DJI ;J :; 

FH;D:H; F7HJ 7KN IU7D9;I :K JH?8KD7B 7H8?JH7B v3968. 

 
 'H AOP à ?A OQFAP dARAJQ ?H=OOEMQA dA LNeOAJPAN HA ?=O dQ FKQAQN dA PAJJEO %QEHHANIK 

!=k=O3969 O=J?PEKJJe L=N HA 2A1 LKQN dAO B=EPO dA dKL=CA AP dKJP H= OAJPAJ?A BQP H= LNAIEfNA 

?DNKJKHKCEMQAIAJP3970 à OQbEN HAO BKQdNAO dQ 2NEbQJ=H $edeN=H LKQN ?=QOA dA REKH=PEKJ dQ dNKEP 

d’gPNA AJPAJdQ.  

 
764. "A FQNEOLNQdAJ?A ?KJOP=JPA, OE ?A dNKEP u D';N?g; F7I GK'KD; I;DJ;D9; 7H8?JH7B; 

?DJ;HD7J?ED7B; IE?J CEJ?LU; v, EH EILHEMQA Je=JIKEJO u KD :;LE?H C?D?CKC FEKH B'7KJEH?JU 

:';N7C?D;H ;J :; JH7?J;H B;I FHE8BVC;I F;HJ?D;DJI v3971.  

 

                                                
3962 2NEb. Bed., 1fNA ?KQN ?ER., 30 OALPAIbNA 2003 ( =BB. 4..100/2003), A. ?/  . *Pd AP ?KJO. =EJOE MQA 2NEbQJ=H 
=NbEPN=H dA 8QNE?D, A-F 130 ''' 35, )H7N?I, 2004, Jq 58, JKPA 1!&5A,"#0 ; R,D"E, 2005, L. 153, JKPA 
1!&5#'8#0 ; RDA", 2004, L. 91, JKPA '+&--1 ; R,JB, 2006, L. 61, JKPA )#**#0&A*1/ #0%#0 ; R;L. 7H8., 
2005, L. 186, JKPA 21!&A,8/$#**0A2&/%A88',' ; C7h?;HI, 2006 ('''), L. 426, JKPA %3,2#0,  ?KJOEd. 5. 
3963 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;400/2008, 9 BeRNEAN 2009, (. 'CJ=?EK 3NMQEFK %KEPE= !/ *. "= 1EHR= +QkEV, 
EF.9?J. 
3967 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1376. 
3968 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;600/2010, 17 I=NO 2011, $'"# ?/ $$# AP =H., AP )=NLKR 2010 'J?., BKBB. A,A, 
2012, L. 119 ; R;L. 7H8., 2011, L. 828, JKPA  #11-,, ?KJOEd. 4.1. z 4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 
4A;620/2009, 7 I=E 2010, A. AP  . ?/ ' 3, BKBB. A,A, 2010, L. 658, ?KJOEd. 3.1. - 4. AJ?KNA LKQN QJA =QPNA 
deBEJEPEKJ : 2NEb. Bed., 1fNA ?KQN ?ER., 19 BeRNEAN 2007 (4..168/2006),  . $QJd *Pd ?/ A. %NKQL *Pd, EF.9?J., L. 143, 
?KJOEd. 6.1 : EJdEMQ=JP MQA ?A dNKEP KBBNA u R 9h7GK; F7HJ?; B7 f79KBJU :';NFEI;H JEKI I;I CEO;DI :; f7?J ;J :; :HE?J 
IKH B'E8j;J :K B?J?g; ;J :; H7FFEHJ;H B;I FH;KL;I DU9;II7?H;I, 7?DI? GK; B; :HE?J :; F7HJ?9?F;H 7KN 7K:?;D9;I ;J :; I; 
f7?H; H;FHUI;DJ;H EK 7II?IJ;H :;L7DJ B;I 7H8?JH;I v. 
3969 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, EF.9?J. 
3970 .KQN H= dANJEfNA AJ d=PA =JJQHeA OQN HA IgIA BKJdAIAJP L=N HA 2NEbQJ=H BedeN=H : AJ H’AOLf?A, HA 2A1, =LNfO 
=RKEN EJREPe HAO L=NPEAO à OA dePANIEJAN OQN H= NeL=NPEPEKJ AP HA IKJP=JP dAO deLAJO, = NAJdQ O= de?EOEKJ OQN HA BKJd 
PNKEO FKQNO LHQO P=Nd OQN H= IgIA MQAOPEKJ O=JO dKJJAN OQEPA à H= NAMQgPA dAO L=NPEAO d'KbPAJEN QJ deH=E LKQN B=ENA 
R=HKEN HAQNO =NCQIAJPO à ?A OQFAP (Cf. 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;600/2010, 17 I=NO 2011, $'"# ?/ $$# AP 
=H., AP )=NLKR 2010 'J?., EF.9?J.). 
3971 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, EF.9?J., ?KJOEd. 5.2. z 
4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;18/2007, 6 FQEJ 2007, 6. *Pd ?/ 7., AP 2NEbQJ=H ANbEPN=H -+.', 
BKBB. A,A, 2008, L. 87, ?KJOEd. 5.1. 
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 ALLHEMQ=JP ?APPA NeOANRA AJ I=PEfNA OLKNPERA3972, HAO FQCAO DAHRePEMQAO KJP LHQO 

L=NPE?QHEfNAIAJP ?AJOQNe QJ u :UD? :; jKIJ?9; fEHC;B v3973, O=J?PEKJJ=JP HA B=EP LKQN QJ PNEbQJ=H 

d’=RKEN KIEO dA LNAJdNA AJ ?KJOEdeN=PEKJ u :;I 7HgKC;DJI, FH;KL;I ;J EffH;I :; FH;KL; FHUI;DJUI 

F7H B'KD; :;I F7HJ?;I ;J ?CFEHJ7DJI FEKH B7 :U9?I?ED R H;D:H; v3974. 

 
765. "=JO ?APPA OEPQ=PEKJ H= L=NPEA MQE J’= dA B=EP u F7I ;K B7 FEII?8?B?JU :; B;KH FHUI;DJ;H I;I 

7HgKC;DJI v dARN= AJ LNEJ?ELA deIKJPNAN u ;D GKE? KD; ?D7:L;HJ7D9; :;I 7H8?JH;I B'7 ;CFW9hU; 

:; I; f7?H; ;DJ;D:H; IKH KD FE?DJ ?CFEHJ7DJ v3975.  

 
 .KQN ?A B=ENA, AHHA dARN= JKNI=HAIAJP eP=bHEN u :'KD; F7HJ, GK; B; JH?8KD7B 7H8?JH7B D'7 F7I 

;N7C?DU 9;HJ7?DI :;I UBUC;DJI :; f7?J, :; FH;KL; EK :; :HE?J GK';BB; 7L7?J HUgKB?VH;C;DJ 7L7D9UI 

R B'7FFK? :; I;I 9ED9BKI?EDI ;J, :'7KJH; F7HJ, GK; 9;I UBUC;DJI UJ7?;DJ :; D7JKH; R ?DfBK;H IKH B; 

IEHJ :K B?J?g; v3976.  

 
766. !ALAJd=JP, d=JO H’DULKPDfOA Kn u B7 I;DJ;D9; F7II; JEJ7B;C;DJ IEKI I?B;D9; :;I UBUC;DJI 

7FF7H;CC;DJ ?CFEHJ7DJI FEKH B7 IEBKJ?ED :K B?J?g; e ?B H;L?;D:H7 7BEHI d 7KN 7H8?JH;I EK R B7 

F7HJ?; ?DJ?CU; (w) :; jKIJ?f?;H 9;JJ; EC?II?ED :7DI B;KHI E8I;HL7J?EDI IKH B; H;9EKHI v3977.  

 
 3J PAH NAJRANOAIAJP dA H= ?D=NCA dA H= LNAQRA3978 KLeNe L=N HA PNEbQJ=H BedeN=H B=EP =HKNO 

LAOAN OQN ?AO dANJEANO H’KbHEC=PEKJ d’=LLKNPAN H= deIKJOPN=PEKJ dQ B=EP MQA : u 9EDJH7?H;C;DJ 7KN 

7ff?HC7J?EDI :K H;9EKH7DJ, B;I UBUC;DJI EC?I D'UJ7?;DJ F7I F;HJ?D;DJI FEKH HUIEK:H; B; 97I 

9ED9H;J, IE?J, I'?BI B'UJ7?;DJ, GK'?BI EDJ UJU HUfKJUI ?CFB?9?J;C;DJ F7H B; JH?8KD7B 7H8?JH7B v3979. 

 
767. .KQN AJ NARAJEN à ?A PAJJEOI=J, ?A dANJEAN =R=EP B=EP R=HKEN dERANO =NCQIAJPO OQbOEdE=ENAO 

LKQN HA ?=O Kn HA 2A1 e?=NPAN=EP OKJ IKUAJ LNEJ?EL=H =BBENI=JP MQ’EH J’= ?KIIEO =Q?QJA B=QPA 

à H’K??=OEKJ dA H= NAIEOA dQ IedE?=IAJP HEPECEAQT L=N OKJ AJPKQN=CA. *’=NCQIAJP=ENA d’QJA 

                                                
3972 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4..26/2005, 23 I=NO 2005, 6. ?/ A. AP  . AP 2A1, BKBB. A,A, 2005, L. 704, ?KJOEd. 
3.2 : ATPAJOEKJ à H’=NbEPN=CA OLKNPEB EJPANJ=PEKJ=H NAHAR=JP dQ 2A1. 
3973 A. .',,A, A. 0'%-88', u !DNKJEMQA dA FQNEOLNQdAJ?A AJ I=PEfNA d'=NbEPN=CA OLKNPEB v,  7P. )7B., 18 FQEHHAP 
2009, EF.9?J., L. 29. 
3974 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, EF.9?J., ?KJOEd. 5.2. z 
4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;18/2007, 6 FQEJ 2007, 6. *Pd ?/ 7., AP 2NEbQJ=H ANbEPN=H -+.', 
EF.9?J., ?KJOEd. 5.1. 
3975 "8?:. 
3976 "8?:. 
3977 "8?:. 
3978 Cf. +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1069. 
3979 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, EF.9?J. ?KJOEd. 5.2. 
-  4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;18/2007, 6 FQEJ 2007, 6. *Pd ?/ 7., AP 2NEbQJ=H ANbEPN=H -+.', 
?KJOEd. 5.1. 



  435 

=ILHAQN JKJ-JeCHECA=bHA (QJA dKQV=EJA dA L=CAO) AP BKJde LKQN H’AOOAJPEAH OQN QJA REKH=PEKJ L=N 

HA PNEbQJ=H =JPEdKL=CA dQ dNKEP dQ "AH=S=NA (=LLHE?=bHA AJ RANPQ dAO 0fCHAO A2.) BQP à ?APPA 

K??=OEKJ PKP=HAIAJP L=OOe OKQO OEHAJ?A L=N HA 2A1 =HKNO MQA ?AO e?NEPO eP=EAJP OQO?ALPEbHAO dA 

IKdEBEAN H’EOOQA dQ HEPECA.  

 
 *A 2NEbQJ=H $edeN=H ?KJ?HQP =HKNO HKCEMQAIAJP3980 à H’=JJQH=PEKJ dA H= OAJPAJ?A AJ 

NAHAR=JP MQ’u ?B ;ûJ 7FF7HJ;DK 7KN 7H8?JH;I :; I?gD7B;H B7 9hEI;, fûJ-9; IECC7?H;C;DJ (9f. 7HJ. 

R59 7B. 1 :K HVgB;C;DJ :; FHE9U:KH; f?gKH7DJ :7DI B; CE:; :'7H8?JH7g; ;D C7J?VH; :; IFEHJ 

U:?9JU F7H B; -A,), 7f?D GK; B; H;9EKH7DJ FK?II; I; 9EDL7?D9H;, ;D B?I7DJ B7 I;DJ;D9;, GK'?BI 

7L7?;DJ 8?;D FH?I 9EDD7?II7D9; :; JEKI I;I 7HgKC;DJI E8j;9J?L;C;DJ F;HJ?D;DJI, CWC; I? 9'UJ7?J 

FEKH B;I U97HJ;H v3981. 

 
768. .=NIE HAO OQEPAO LN=PEMQAO dA H’=BB=ENA, dAO =QPAQNO NAHfRAJP OAO ABBAPO beJeBEMQAO =Q NAC=Nd 

dAO RANPQO EJ?EP=PERAO MQA H= de?EOEKJ ?KJPEAJP AJ PANIAO dA IKPER=PEKJ dAO OAJPAJ?AO 

=NbEPN=HAO3982.  

 
 2KQPABKEO, EH LAQP gPNA =BBENIe =RA? BKN?A MQA H= LNKPA?PEKJ dAO dNKEPO BKJd=IAJP=QT J’AJ 

OKNP L=O CN=JdEA, AQ eC=Nd =Q ?=N=?PfNA LQNAIAJP ?=OO=PKENA dAO =JJQH=PEKJO LNKJKJ?eAO L=N HA 

2NEbQJ=H BedeN=H3983.  

 
769. "=JO ?AO ?KJdEPEKJO, =LNfO HA LNKJKJ?e dA H= JQHHEPe dA H= OAJPAJ?A MQE K??=OEKJJA QJ 

NAPKQN =Q OP=PQ MQK =JPA3984, H’=BB=ENA AOP J=PQNAHHAIAJP NAJRKUeA =Q 2A1 MQE dKEP OA LNKJKJ?AN 

QJA JKQRAHHA BKEO OQN H’AJOAIbHA dA H= LNK?edQNA.  

 
 'H EILKNPA =HKNO dA LNe?EOAN MQA H= OAJPAJ?A NeREOeA d=JO H= ?=QOA ePQdEeA BQP AJ PKQO LKEJPO 

                                                
3980 4. $.  37, u !=NPKJ NKQCA LKQN HA 2NEbQJ=H =NbEPN=H dQ OLKNP ! v, C7h. :H. IFEHJ, Jq 8, 2007, L. 49, NAHAR=JP 
MQA : d 9k;IJ KD; IEBKJ?ED GK? Dk7 H?;D :; JHVI EH?g?D7B ;J GK; BkED H;JHEKL; GK7I?C;DJ R Bk?:;DJ?GK; ;D :HE?J 
;KHEFU;D, IEKI B7 87DD?VH; :K :HE?J 7K FHE9VI UGK?J78B; v ; AP N=FKQP=JP MQ’EH AOP HKEOEbHA dA LAJOAN : d GKkKD jKg; 
fH7DT7?I Dk;D 7KH7?J F7I :U9?:U 7KJH;C;DJ, GK?, Ik?B I; H;fKI; R 7FFB?GK;H Bk7HJ?9B; 6a1 ;D C7J?VH; :k7H8?JH7g; (w), 
;DJ;D: DU7DCE?DI f7?H; H;IF;9J;H KD DEO7K :KH FHE9U:KH7B 9EDIJ?JKU F7H KD FH?D9?F; :; B7 9EDJH7:?9J?ED 
i:UD7J?ED7B?IUj v. - Cf. eC=HAIAJP : "8?:., u !DNKJEMQA dA dNKEP dQ OLKNP - .=N HA !AJPNA dA dNKEP dA H'3JERANOEPe 
.=QH !eV=JJA v, %)A, 1AN K?PKbNA 2007, Jq 196, L. 3.  
3981 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, EF.9?J., ?KJOEd. 5.3. 
3982 Cf. A. .',,A, A. 0'%-88', u !DNKJEMQA dA FQNEOLNQdAJ?A AJ I=PEfNA d'=NbEPN=CA OLKNPEB v,  7P. )7B., 18 
FQEHHAP 2009, EF.9?J., L. 29. 
3983 +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1069. 
3984*= de?EOEKJ dA OQOLAJOEKJ EJEPE=HA u NAJ=iP v AJ dAO PANIAO EdAJPEMQAO : 9f. A. .',,A, A. 0'%-88', 
u !DNKJEMQA dA FQNEOLNQdAJ?A AJ I=PEfNA d'=NbEPN=CA OLKNPEB v,  7P. )7B., 18 FQEHHAP 2009, EF.9?J., L. 29. 
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OEIEH=ENA à H= LNe?edAJPA3985, à ?A?E LNfO MQA HAO =NbEPNAO =R=EAJP LNEO OKEJ dA H= LQNCAN dA OKJ 

RE?A KNECEJAH AJ NAFAP=JP dA B=dKJ OKII=ENA HAO =NCQIAJPO LNe=H=bHAIAJP JeCHECeO3986. 

 
770. !A LKQNN=EP gPNA eC=HAIAJP HA ?=O d=JO PKQO HAO DULKPDfOAO Kn HA 2NEbQJ=H BedeN=H OQEOOA 

REAJdN=EP à ?AJOQNAN QJA OAJPAJ?A =NbEPN=HA dQ 2A1 OQN HA BKJdAIAJP dA O= ?KJPN=NEePe à H’-NdNA 

LQbHE?, OEPQ=PEKJ MQE REAJP dA OA NeReHAN bA=Q?KQL LHQO LH=QOEbHA MQA L=N HA L=OOe.  

F 2 - L,9 35:0-9 d, -54d 5u 2( c54:8(80B:B à 2’ 8d8, 6u)20c 
 
771. *AO dEOLKOEPEKJO dA H’=NPE?HA 190 =H. 2 HAP. A dA H= *"'. ?HmPQNAJP H= HEOPA dAO IKPEBO 

OQO?ALPEbHAO d’AJCAJdNAN H’=JJQH=PEKJ d’QJA OAJPAJ?A =NbEPN=HA AJ LNeRKU=JP MQA ?APPA dANJEfNA 

LAQP gPNA =PP=MQeA u BEHIGKk9AHHA: ;IJ ?D9ECF7J?8B; 7L;9 BkEH:H; FK8B?9 v, ?A MQE ?KJOPEPQA 

H’QJEMQA LKOOEbEHEPe dA NA?KQNO MQE JA OKEP L=O dA J=PQNA LNEJ?EL=HAIAJP LNK?edQN=HA3987. 

 
 *A IKPEB AJ MQAOPEKJ, u :EDJ B; 8KJ ;IJ :; FHEJUg;H B7 CEH7B?JU ;J B7 jKIJ?9; fED:7C;DJ7B;I, 

IE?J B; 9gKH CWC; :'KD IOIJVC; :; L7B;KHI v3988, LANIAP dA dEOPEJCQAN L=NIE u 9?:AO DEHC;I :EDJ 

B7 L?EB7J?ED U8H7DB; B;I fED:;C;DJI IKH B;IGK;BI BkEH:H; jKH?:?GK; H;FEI; 9ECCKDUC;DJ v3989 

AJPNA KNdNA LQbHE? EJPANJA3990, KNdNA LQbHE? EJPANJ=PEKJ=H u J=PEKJ=H v3991 AP KNdNA LQbHE? 

                                                
3985 !A1, =BB. 2005/A/951, !=k=O ?/ A2. 2KQN, OAJPAJ?A NeREOeA dQ 23 I=E 2007, LQbH. 'JPANJAP,  7P. )7B., 13-
17 FQEHHAP 2007, L. 38, KbO. A. 1!&-# . 
3986 Cf. +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 1069 ; KQ A. .',,A, A. 0'%-88', 
u !DNKJEMQA dA FQNEOLNQdAJ?A AJ I=PEfNA d'=NbEPN=CA OLKNPEB v,  7P. )7B., 17 FQEHHAP 2007, Jq 198, L. 31 : ?AO =QPAQNO 
dKQP=JP dQ deNKQHAIAJP ReNEP=bHA d’QJ JKQRAH AT=IAJ dA H’=BB=ENA, HA dAQTEfIA AJREO=CA=JP IgIA à H’eLKMQA dA 
OKJ deNKQHe QJA JKQRAHHA =JJQH=PEKJ OQN HA BKJdAIAJP dA H’KNdNA LQbHE? LNK?edQN=H. 
3987 !. .-,!#2, u *A 2NEbQJ=H BedeN=H OQEOOA =JJQHA (AJBEJ ?) QJA OAJPAJ?A =NbEPN=HA EJPANJ=PEKJ=HA LKQN 
?KJPN=NEePe à H'KNdNA LQbHE? v, C7h. 7H8,, 1AN K?PKbNA 2011, Jq 4, L. 1093. 
3988 .. *A*'4#, u *’KNdNA LQbHE? PN=JOJ=PEKJ=H AP H’=NbEPNA EJPANJ=PEKJ=H v, EJ %?8;H F7KIJE )E97H. 'EKL;7KN 
?DIJHKC;DJI :K :HE?J ?DJ;HD7J?ED7B FH?LU, "KPP. A. %EQBBNf #dEPKNA 1.L.A., +EH=J, 2009, RKH. '', 2009, L. 599. 
3989 $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 341. - 4. eC=HAIAJP LKQN QJA 
deBEJEPEKJ CeJeN=HA dQ ?KJ?ALP d’KNdNA LQbHE? : u -NdNA LQbHE? v, ?D 1. %3',!&A0", %. +-,2A%,'#0 (OKQO 
H= dEN.), 0. %3'**'#,, (. 4',!#,2, %;N?GK; :;I J;HC;I jKH?:?GK;I, EF.9?J., L. 462 9"NKEP CeJeN=H / dNKEP LNERe, 
dNKEP LQbHE?: : u 9R:7IJ; 9ED9;FJ?ED :k;DI;C8B; :; B7 L?; ;D 9ECCKD IKH B; FB7D FEB?J?GK; ;J jKH?:?GK;. ,ED 9EDJ;DK 
L7H?; UL?:;CC;DJ :K JEKJ 7K JEKJ I;BED B;I HUg?C;I. A BkEH:H; FK8B?9 IkEFFEI;DJ, :kKD FE?DJ :; LK; :?7B;9J?GK;, B;I 
B?8;HJUI ?D:?L?:K;BB;I :?J;I FK8B?GK;I EK fED:7C;DJ7B;I ;J IFU9?7B;C;DJ B7 B?8;HJU :; I; :UFB79;H, Bk?DL?EB78?B?JU :K 
:EC?9?B;, B7 B?8;HJU :; F;DIU;, B7 B?8;HJU :k;NFH?C;H I7 F;DIU;. %kKD :;I FE?DJI B;I FBKI :UB?97JI ;IJ 9;BK? :; 
Bk7ffHEDJ;C;DJ :; BkEH:H; FK8B?9 ;J :; B7 CEH7B; v. 
3990 4q u -NdNA LQbHE? v, ?D 1. %3',!&A0", %. +-,2A%,'#0 (OKQO H= dEN.), 0. %3'**'#,, (. 4',!#,2, 
%;N?GK; :;I J;HC;I jKH?:?GK;I, EF.9?J., L. 462 9"NKEP ?EREH: : u 9?:7H79JVH; :;I HVgB;I jKH?:?GK;I GK? Ik?CFEI;DJ FEKH 
:;I H7?IEDI :; CEH7B?JU EK :; IU9KH?JU ?CFUH7J?L;I :7DI B;I H7FFEHJI IE9?7KN. %;I F7HJ?;I D; F;KL;DJ :UHEg;H 7KN 
:?IFEI?J?EDI :kEH:H; FK8B?9 v. (Cf. !. ?ER., =NP. 6) 
3991 4q u -NdNA LQbHE? v, ?D 1. %3',!&A0", %. +-,2A%,'#0 (OKQO H= dEN.), 0. %3'**'#,, (. 4',!#,2, 
%;N?GK; :;I J;HC;I jKH?:?GK;I, EF.9?J., L. 462 9"NKEP EJPANJ=PEKJ=H LNERe: : u 9J:EJ?ED F7HJ?9KB7H?IJ; :kKD EJ7J 7O7DJ 
FEKH ;ff;J :; H;j;J;H JEKJ HVgB; EK :U9?I?ED UJH7DgVH; GK? ;DJH7YD;H7?J B7 D7?II7D9; :kKD; I?JK7J?ED 9EDJH7?H; 7KN 
FH?D9?F;I fED:7C;DJ7KN :K :HE?J D7J?ED7B. ED C7J?VH; :; 9EDfB?J :; BE?I, B; jKg; fH7DT7?I F;KJ Ik78H?J;H :;HH?VH; 
BkEH:H; FK8B?9 FEKH U97HJ;H KD; BE? UJH7DgVH; DEHC7B;C;DJ 7FFB?978B;, BEHIGK; IED 7FFB?97J?ED FEHJ;H7?J 7JJ;?DJ; 
7KN HVgB;I 9EDIJ?JK7DJ B;I fED:;C;DJI FEB?J?GK;I, jKH?:?GK;I, U9EDEC?GK;I ;J IE9?7KN :; B7 IE9?UJU fH7DT7?I; v. 
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u HU;BB;C;DJ ?DJ;HD7J?ED7B v KQ u JH7DID7J?ED7B v3992. 

 
772. #J I=PEfNA d’=NbEPN=CA EJPANJ=PEKJ=H PKQPABKEO, ?AHQE-?E LNeOAJP=JP =Q IKEJO QJ eHeIAJP 

d’ATPN=JeEPe, OAQHA O= deBEJEPEKJ PAHHA MQA NAPAJQA L=N HA dNKEP EJPANJ=PEKJ=H LNERe3993 AP HAO 

EJOP=J?AO =NbEPN=HAO dA IgIA JERA=Q3994 dARN= OANREN dA NeBeNAJ?A. 

 
 +=EO3995 AOP-EH B=EP NeBeNAJ?A d=JO HA ?=dNA dA H= *"'. à H'KNdNA FQNEdEMQA OQEOOA3996 KQ à 

PKQP HA IKEJO =QT LNEJ?ELAO BKJd=IAJP=QT KQ OUOPfIAO dA R=HAQNO EOOQO dA ?AP #P=P3997 RKENA 

d’QJ #P=P ePN=JCAN3998 ? -Q, O’=CEP-EH AJ?KNA dA OA OEPQAN =Q-dAHà, ?’AOP-à-dENA, d=JO QJA 

LANOLA?PERA PN=JOJ=PEKJ=HA eC=HAIAJP MQ=HEBEeA d’QJERANOAHHA3999 ? 

 
                                                
3992 Cf. .. *A*'4#, u -NdNA LQbHE? PN=JOJ=PEKJ=H (KQ NeAHHAIAJP EJPANJ=PEKJ=H) AP =NbEPN=CA EJPANJ=PEKJ=H v, EF.9?J., 
L. 329. - 4. eC=HAIAJP O’=CEOO=JP dA H= u HAT IAN?=PKNE= v : +. $-02#A3, u *'KNdNA LQbHE? {PN=JOJ=PEKJ=H| KQ 
{NeAHHAIAJP EJPANJ=PEKJ=H|. *'KNdNA LQbHE? EJPANJ=PEKJ=H B=?A à H'AJ?DARgPNAIAJP ?NKEOO=JP dQ dNKEP EJPANJ=PEKJ=H 
LNERe AP dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, JD", Jq1, (=JREAN 2011, dK?PN. 1, N=LLAH=JP H= deBEJEPEKJ QOQAHHA dA H’KNdNA 
LQbHE? PN=JOJ=PEKJ=H ?AJOeA N=OOAIbHAN : u B;I DEHC;I :'EH:H; FK8B?9 ?DJ;HD7J?ED7B GK?, F7H9; GK';BB;I f;H7?;DJ 
B'E8j;J :'KD 9EDI;DIKI KD?L;HI;B, 7KH7?;DJ LE97J?ED R FHUL7BE?H :;L7DJ D'?CFEHJ; GK;B fEHKC 7O7DJ jKH?:?9J?ED R 
B'Ug7H: :; F;HIEDD;I FH?LU;I v AP dKJP u B'79J; :; D7?II7D9; :; 9;J EH:H; FK8B?9 JH7DID7J?ED7B :; B7 I;DJ;D9; CC" 
D° 1110 H;D:K; F7H B; FHUI?:;DJ %7g;HgH;D ;D 1963 v. - 4. eC=HAIAJP : $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH 
B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 333-344, PeIKECJ=JP JKP=IIAJP dA H’ATEOPAJ?A d’QJ KNdNA LQbHE? PN=JOJ=PEKJ=H 
OLKNPEB d=JO H= LN=PEMQA dQ 2A1 ?KJOEOP=JP à NA?KQNEN à dAO LNEJ?ELAO CeJeN=QT u :7DI KD; EFJ?GK; 9EDJH7 ;J CWC; 
IKFH7 B;g;C v, =LLKNP=JP =EJOE H= LNAQRA dA H’eIANCAJ?A d’QJA u IKFH7-BUg7B?JU IFEHJ?L; v. 
3993 'H AOP PN=EPe dA H= JKPEKJ d’KNdNA LQbHE? EJPANJ=PEKJ=H PAHHA MQA IEOA AJ yQRNA L=N HAO dEBBeNAJPO KNdNAO FQNEdEMQAO 
eP=PEMQAO dfO HKNO MQA OKJP AJ FAQ dAO N=LLKNPO dA dNKEP EJPANJ=PEKJ=H LNERe, N=EOKJ LKQN H=MQAHHA JKQO H’=RKJO 
MQ=HEBEeA d’KNdNA LQbHE? EJPANJ=PEKJ=H u J=PEKJ=H v (+. $-02#A3, u *'KNdNA LQbHE? { PN=JOJ=PEKJ=H| KQ {NeAHHAIAJP 
EJPANJ=PEKJ=H|. *'KNdNA LQbHE? EJPANJ=PEKJ=H B=?A à H'AJ?DARgPNAIAJP ?NKEOO=JP dQ dNKEP EJPANJ=PEKJ=H LNERe AP dQ dNKEP 
EJPANJ=PEKJ=H LQbHE? v, EF.9?J.), ?ANP=EJO HQE =dFKECJ=JP AJ?KNA HA MQ=HEBE?=PEB u EJPANJA v (+. .#21!&#, 
u *'=QPKJKIEA dA H'=NbEPN=CA ?KIIAN?E=H EJPANJ=PEKJ=H AP HA ?KJPNmHA dA ?KJBKNIEPe dAO OAJPAJ?AO =NbEPN=HAO à H'KNdNA 
LQbHE? v,  7P. )7B., 14 de?AIbNA 2006, Jq 348, L. 11). - 4q u "NKEP EJPANJ=PEKJ=H LNERe v, ?D 1. %3',!&A0", %. 
+-,2A%,'#0 (OKQO H= dEN.), 0. %3'**'#,, (. 4',!#,2, %;N?GK; :;I J;HC;I jKH?:?GK;I, EF.9?J., L. 255 9"NKEP 
CeJeN=H / dNKEP LNERe, dNKEP LQbHE?: : u 9A:DI;C8B; :;I HVgB;I 7FFB?978B;I 7KN F;HIEDD;I FH?LU;I :7DI B;I H;B7J?EDI 
?DJ;HD7J?ED7B;I. C;JJ; 8H7D9h; :K :HE?J, :; IEKH9; JH7:?J?EDD;BB;C;DJ D7J?ED7B;, Ik?DJ;HD7J?ED7B?I; ;J, :7DI B; 97:H; 
:; Bk.D?ED ;KHEFU;DD;, :;FK?I DEJ7CC;DJ B; JH7?JU :kACIJ;H:7C, I; 9ECCKD7KJ7H?I; v. - 4q u "NKEP EJPANJ=PEKJ=H 
LQbHE? v, EJ 1. %3',!&A0", %. +-,2A%,'#0 (OKQO H= dEN.), 0. %3'**'#,, (. 4',!#,2, %;N?GK; :;I J;HC;I 
jKH?:?GK;I, EF.9?J., L. 255 9"NKEP CeJeN=H / dNKEP LNERe, dNKEP LQbHE?: : u 9A:DI;C8B; :;I HVgB;I jKH?:?GK;I HUg?II7DJ 
B;I H;B7J?EDI ;DJH; EJ7JI ;J B;I 7KJH;I IKj;JI :; B7 IE9?UJU ?DJ;HD7J?ED7B; v. 
3994 'H AOP B=EP NeBeNAJ?A =Q ?KJ?ALP d'KNdNA LQbHE? u PN=JOJ=PEKJ=H v OA deP=?D=JP dA H= JKPEKJ PN=dEPEKJJAHHA dA 
H'KNdNA LQbHE? u ?DJ;HD7J?ED7B v L=N OKJ bQP I=EO Je=JIKEJO J=PEKJ=H L=N O= OKQN?A (.. *A*'4#, u *’KNdNA LQbHE? 
PN=JOJ=PEKJ=H AP H’=NbEPNA EJPANJ=PEKJ=H v, EF.9?J., L. 599). 
3995 !AO N=LLAHO eP=EAJP Je?AOO=ENAO P=JP H= ?KJPNKRANOA NAOPA RERA AJ dK?PNEJA : 4. A. 0'%-88', %k7H8?JH7g; 
?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 1425 O.  
3996 4. !. .-,!#2, u *A 2NEbQJ=H BedeN=H OQEOOA =JJQHA (AJBEJ ?) QJA OAJPAJ?A =NbEPN=HA EJPANJ=PEKJ=HA LKQN 
?KJPN=NEePe à H'KNdNA LQbHE? v, EF.9?J., L. 1093 :  EJdEMQ=JP MQ’QJA PAHHA NeBeNAJ?A LKQNN=EP gPNA EJdQEPA dAO dEOLKOEPEKJO 
dA H'=NPE?HA 17 *"'. AJ RANPQ dAOMQAHHAO : u 9H:'7FFB?97J?ED :;I :?IFEI?J?EDI :K :HE?J UJH7Dg;H ;IJ ;N9BK; I? ;BB; 
9ED:K?J R KD HUIKBJ7J ?D9ECF7J?8B; 7L;9 B'EH:H; FK8B?9 IK?II; v. 
3997 4. .. *A*'4#, (.-$. .-3"0#2, !. 0#7+-,", %; :HE?J :; B'7H8?JH7g; ?DJ;HD; ;J ?DJ;HD7J?ED7B ;D ,K?II;, 
1fNA ed., *=QO=JJA : .=UKP, 1989, L. 427, Jq 5. A) 7:. =NP. 190 *"'.. 
3998 4. LKQN QJA PAHHA NeBeNAJ?A : 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, #IEN=PO AN=bAO 3JEO AP ?KJOKNPO ?/ 
5AOPH=Jd &AHE?KLPANO *EIEPAd AP 2NEbQJ=H =NbEPN=H, A-F 120 '' 155, BKBB. A,A, 1994, L. 404, ?KJOEd. 6=. 
3999 4 A.  3!&#0, %; DEKL;B 7H8?JH7g; ?DJ;HD7J?ED7B ;D ,K?II;, ed. &AHbEJC & *E?DPAJD=DJ, 1988, L. 121, Jq 
358. 
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773. AQ NAC=Nd dA H= u D7JKH; CWC; v dA ?A ?KJ?ALP4000, HA 2NEbQJ=H BedeN=H, dA OKJ =RAQ IgIA, 

LNEREHeCEA QJA =LLNK?DA u FH7gC7J?GK; v ?KJOEOP=JP à JA u F7I JH7D9h;H :Uf?D?J?L;C;DJ v HA 

deb=P4001 OQN ?APPA MQAOPEKJ ?KJPNKRANOeA4002. 

  
 1= LKOEPEKJ OA NeOQIA4003 =EJOE : u KD; I;DJ;D9; ;IJ ?D9ECF7J?8B; 7L;9 B'EH:H; FK8B?9 I? 

;BB; CU9EDD7YJ B;I L7B;KHI ;II;DJ?;BB;I ;J B7Hg;C;DJ H;9EDDK;I GK?, I;BED B;I 9ED9;FJ?EDI 

FHUL7B7DJ ;D ,K?II;, :;LH7?;DJ 9EDIJ?JK;H B; fED:;C;DJ :; JEKJ EH:H; jKH?:?GK; v 4004. 

 
774. *= JKPEKJ d’KNdNA LQbHE? AOP L=N =EHHAQNO PAHHAIAJP ePNKEPA MQ’EH L=N=EOO=EP MQ=OEIAJP 

EHHQOKENA =QT NAMQeN=JPO d’KbPAJEN QJA =JJQH=PEKJ dA OAJPAJ?AO AJ I=PEfNA OLKNPERA, AP ?A à QJ 

dKQbHA PEPNA.  

 
 'H AOP CeJeN=HAIAJP =dIEO4005 MQA ?APPA JKPEKJ dKEP OA ?KILNAJdNA ?KIIA eP=JP AJ?KNA 

LHQO NAOPNE?PERA MQA H’=NbEPN=ENA4006, AJ ?A OAJO MQ’QJA OAJPAJ?A LNeOAJP=JP QJ PAH ?=N=?PfNA4007 

                                                
4000 /QE u Dk;IJ F7I IKI9;FJ?8B; :'KD; :Uf?D?J?ED FHU9?I; EK IJ78B;, C7?I ;IJ ;II;DJ?;BB;C;DJ H;B7J?f, L7H?78B; ;J 
IEKFB;, R B7 fE?I :7DI B';IF79; ;J :7DI B; J;CFI v (.. *A*'4#, u *’KNdNA LQbHE? PN=JOJ=PEKJ=H AP H’=NbEPNA 
EJPANJ=PEKJ=H v, EF.9?J., L. 599).  
4001 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, #IEN=PO AN=bAO 3JEO AP ?KJOKNPO ?/ 5AOPH=Jd &AHE?KLPANO *EIEPAd AP 
2NEbQJ=H =NbEPN=H, EF.9?J., ?KJOEd. 6= 9ANNgP dA LNEJ?ELA:. 
4002 *= IAEHHAQNA LNAQRA AJ AOP H’eRKHQPEKJ dA O= FQNEOLNQdAJ?A AJ H= I=PEfNA, ?A dANJEAN =U=JP u 9B7?H;C;DJ 7jEKJU 
KD; JEK9h; D7J?ED7B; R I7 9ED9;FJ?ED ?D?J?7B;C;DJ JH7DID7J?ED7B; :; BkEH:H; FK8B?9 v (+. +A'1-,,#34#, 
%'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 835). - *’eRKHQPEKJ NALKOA LKQN H’AJOAIbHA dAO ?KIIAJP=PAQNO OQN HAO 
dAQT =NNgPO OQER=JPO : 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, #IEN=PO AN=bAO 3JEO AP ?KJOKNPO ?/ 5AOPH=Jd 
&AHE?KLPANO *EIEPAd AP 2NEbQJ=H =NbEPN=H, EF.9?J., ?KJOEd. 6= 9ANNgP dA LNEJ?ELA : OA NeBeN=JP LNEJ?EL=HAIAJP à QJ 
KNdNA LQbHE? PN=JOJ=PEKJ=H: ; AP 2NEb. Bed., 1fNA ?KQN ?ER., 8 I=NO 2006 (4..278/2005), 2AJO=??E=E 1LA ?/ $NAUOOEJAP 
2ANN= ANI=P= 1NH, A-F 132 ''' 389, BKBB. A,A, 2006, L. 550 (#J PKQP eP=P dA ?=QOA, H’=LLNe?E=PEKJ dA H= JKPEKJ 
d’KNdNA LQbHE?, IgIA PN=JOJ=PEKJ=H, AOP HA B=EP dAO FQCAO OQEOOAO MQE JA LAQRAJP OA deC=CAN dA HAQNO LNKLNAO 
NeBeNAJ?AO J=PEKJ=HAO). - 4. PKQPABKEO =QL=N=R=JP H= LKOEPEKJ PNfO JQ=J?eA dQ 2NEbQJ=H BedeN=H OQEOOA à H'eC=Nd dA H= 
?KJ?ALPEKJ PN=JOJ=PEKJ=HA dA H’KNdNA LQbHE? : 2NEb. Bed., 5 I=E 1976 (=BB. 55.1976), 1K?EePe dAO CN=JdO PN=R=QT dA 
+=NOAEHHA ?/ 0eLQbHEMQA LKLQH=ENA dQ  =JCH=dAOD, A-F 102 H= 574, A,D", 1978, L. 387, JKPA *A*'4# ; RD,, 1978, 
L. 529, JKPA *A*'4# ; 2;7H8EEA, 1980, L. 217. 
4003 #ILNAEJPA d’=IbER=HAJ?A =Q RQ dA O= J=PQNA dQ=HA : 9f. +. +A'1-,,#34#, %'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, 
EF.9?J., Jq 836. - 4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., 8 I=NO 2006 (4..278/2005), 2AJO=??E=E 1LA ?/ $NAUOOEJAP 
2ANN= ANI=P= 1NH, EF.9?J., ?KJOEd. 2.2.2. 
4004 2NEb. Bed., 1fNA ?KQN ?ER., 8 I=NO 2006 (4..278/2005), 2AJO=??E=E 1LA ?/ $NAUOOEJAP 2ANN= ANI=P= 1NH, EF.9?J., 
?KJOEd. 2.2.3. 
4005 4. PKQPABKEO : .. *A*'4#, u *’=NPE?HA 190 =H. 2 =-P-EH AJ?KNA QJA QPEHEPe ? v, BKBB. A,A, 2010, L. 726. 
4006 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, #IEN=PO AN=bAO 3JEO AP ?KJOKNPO ?/ 5AOPH=Jd &AHE?KLPANO *EIEPAd 
AP 2NEbQJ=H =NbEPN=H, EF.9?J., ?KJOEd. 6= : u 9=:BEHI GK; B'7HJ. 36 B;J. f C"A F;HC;J :'7JJ7GK;H B7 I;DJ;D9; 7H8?JH7B; GK? 
H;FEI; IKH :;I 9EDIJ7J7J?EDI C7D?f;IJ;C;DJ 9EDJH7?H;I 7KN f7?JI HUIKBJ7DJ :K :EII?;H EK GK? 9EDIJ?JK; KD; L?EB7J?ED 
UL?:;DJ; :K :HE?J EK :; B'UGK?JU, B'7HJ. 190 7B. 2 B;J. ; %D") H;IJH;?DJ I;DI?8B;C;DJ - :; F7H B7 LEBEDJU :K BUg?IB7J;KH 
- B7 FEHJU; :K gH?;f 9EHH;IFED:7DJ ;D C7J?VH; :'7H8?JH7g; ?DJ;HD7J?ED7B. .D; I;DJ;D9; H;D:K; :7DI 9; :EC7?D; D; 
I;H7 :ED9 F7I 7DDKBU; FEKH B; I;KB CEJ?f GK';BB; FH;D: 7FFK? IKH :;I 9EDIJ7J7J?EDI :; f7?J 7H8?JH7?H;I EK GK';BB; 
78EKJ?J R KD; IEBKJ?ED jKH?:?GK;C;DJ ?DIEKJ;D78B;. EBB; D; FEKHH7 WJH; 7JJ7GKU; 7L;9 IK99VI GK; I? ;BB; ;IJ 
?D9ECF7J?8B; 7L;9 B'EH:H; FK8B?9 v. - 4. eC=HAIAJP : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, 
EF.9?J., JJq 1403 O.  
4007 Cf. 2NEb. Bed., 1fNA ?KQN ?ER., 19 F=JREAN 2006 (5..361/2005), "=IA 6. ?/ 6. AP 2NEbQJ=H ?EREH dA 
H'=NNKJdEOOAIAJP dA *=QO=JJA, A-F 132 ''' 209, ?KJOEd. 2.1 : u 9d:'7FHVI B7 jKH?IFHK:;D9;, KD; :U9?I?ED ;IJ 
7H8?JH7?H; BEHIGK';BB; ;IJ C7D?f;IJ;C;DJ ?DIEKJ;D78B;, CU9EDD7YJ gH7L;C;DJ KD; DEHC; EK KD FH?D9?F; jKH?:?GK; 
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J’U OAN=EP L=O Je?AOO=ENAIAJP ?KJPN=ENA4008. 

  
775. #HHA = IgIA B=EP H’KbFAP d’QJA JKQRAHHA NAOPNE?PEKJ eNECeA dA B=dKJ LNePKNEAJJA dKJP EH 

NeOQHPA MQA H= OAJPAJ?A ?KJPAOPeA dKEP gPNA ?KJPN=ENA à H'KNdNA LQbHE? d=JO OKJ u HUIKBJ7J v AP JKJ 

L=O QJEMQAIAJP d=JO OAO u CEJ?fI v4009.  

 
 *A ?KJ?ALP d’KNdNA LQbHE? PAH MQ’AJPAJdQ L=N H= dK?PNEJA AP H= FQNEOLNQdAJ?A OQEOOAO 

?KILNAJd QJ dKQbHA =OLA?P I=PeNEAH (B) AP LNK?edQN=H (A) MQE OAN= ATLHE?EPe =Q IKUAJ 

d’ATAILHA PENeO dA H= I=PEfNA OLKNPERA. 

A - L( v052(:054 d, 2’ 8d8, 6u)20c 685cBdu8(2 
 
776. 1AHKJ 2NEbQJ=H BedeN=H : u 9H:'EH:H; FK8B?9 FHE9U:KH7B g7H7DJ?J 7KN F7HJ?;I B; :HE?J R KD 

jKg;C;DJ ?D:UF;D:7DJ IKH B;I 9ED9BKI?EDI ;J B'UJ7J :; f7?J IEKC?I 7K -H?8KD7B 7H8?JH7B :'KD; 

C7D?VH; 9EDfEHC; 7K :HE?J :; FHE9U:KH; 7FFB?978B; ; ?B O 7 L?EB7J?ED :; B'EH:H; FK8B?9 

FHE9U:KH7B BEHIGK; :;I FH?D9?F;I fED:7C;DJ7KN ;J gUDUH7B;C;DJ H;9EDDKI EDJ UJU L?EBUI, 9; GK? 

9ED:K?J R KD; 9EDJH7:?9J?ED ?DIKFFEHJ78B; 7L;9 B; I;DJ?C;DJ :; B7 jKIJ?9;, :; J;BB; IEHJ; GK; B7 

:U9?I?ED 7FF7H7YJ ?D9ECF7J?8B; 7L;9 B;I L7B;KHI H;9EDDK;I :7DI KD EJ7J :; :HE?J v4010.  

 
!A LNEJ?ELA ?KJOPEPQA QJA OEILHA u 9B7KI; :; HUI;HL; v4011 MQE d=JO OKJ =??ALPEKJ 

LNK?edQN=HA u F;HC;J :'?DLEGK;H B;I L?9;I :; FHE9U:KH; GK? D; JEC8;DJ F7I IEKI B; 9EKF :;I 

CEJ?fI :; H;9EKHI FHULKI 7KN B;JJH;I 7 R : :; B'7HJ?9B; 190 7B. 2 %D") v4012.  

                                                
9B7?H ;J ?D:?I9KJU, EK h;KHJ; :; C7D?VH; 9hEGK7DJ; B; I;DJ?C;DJ :; B7 jKIJ?9; ;J :; B'UGK?JU (A-F 131 " 57 9EDI?:. 2 
F. 61; A-F 128 " 273 9EDI?:. 2.1 F. 275) (w) v. 
4008 x ?A OQFAP : u 9E:B ;IJ JEKjEKHI FEII?8B; :7DI Bk7H8?JH7g; ?DJ;HD7J?ED7B ;D ,K?II;, :k;N;H9;H BkEFJ?ED d 
DEIJ7Bg?GK; e :; Bk7HJ. 176 7B. 2, C7?DJ;D7DJ CE:;HD?IU; GK? F;HC;J 7KN F7HJ?;I :kKD 7H8?JH7g; :kEFJ;H FEKH B7 
JHE?I?VC; F7HJ?; :K C)C ,K?II; GK?, 9ECC; 7KJH;fE?I B; CED9EH:7J, FHULE?J DEJ7CC;DJ B; H;9EKHI FEKH CEJ?f GK; 
B7 I;DJ;D9; 7H8?JH7B; ;IJ 7H8?JH7?H;, 7HJ?9B; 393 B;JJH; ; C)C ,K?II;, ;J DED F7I I;KB;C;DJ 9EDJH7?H; R BkEH:H; FK8B?9 
9ECC; B; FHULE?J Bk7HJ?9B; 190 7B?DU7 2 B;JJH; ; %D") v, IgIA OE H’AILHKE dA ?APPA RKEA dA dNKEP OAIbHA EILNKb=bHA 
dA H’=RAQ IgIA dA FQNEOPAO eIEJAJPO (4. JKP=IIAJP : .. 1!&5#'8#0, u !KNNAOLKJd=J?A =Q OQFAP dA H’=NPE?HA 190 
(2) *"'.. /QAHMQAO HECJAO AJ NeLKJOA à H’=NPE?HA dQ .NKBAOOAQN *=HERA : {*’=NPE?HA 190 =H. 2 =-P-EH AJ?KNA QJA QPEHEPe 
?| v, BKBB. A,A, 2011, L. 66). 
4009 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, #IEN=PO AN=bAO 3JEO AP ?KJOKNPO ?/ 5AOPH=Jd &AHE?KLPANO *EIEPAd AP 
2NEbQJ=H =NbEPN=H, EF.9?J., ?KJOEd. 6= : u 9A:D :'7KJH;I J;HC;I, KD JH?8KD7B 7H8?JH7B I?Ug;7DJ ;D ,K?II; FEKHH7?J 
CEJ?L;H I7 :U9?I?ED :; C7D?VH; 9EDJH7?H; R B'EH:H; FK8B?9, I7DI I';NFEI;H R KD; 7DDKB7J?ED :; B7 I;DJ;D9; I? B; 
:?IFEI?J?f :; 9;BB;-9? H;IJ; :7DI B;I B?C?J;I :; B'7HJ?9B; 190 (2) (;) %D") v. -  4. !. .-,!#2, u *A 2NEbQJ=H BedeN=H 
OQEOOA =JJQHA (AJBEJ ?) QJA OAJPAJ?A =NbEPN=HA EJPANJ=PEKJ=HA LKQN ?KJPN=NEePe à H'KNdNA LQbHE? v, EF.9?J., L. 109. 
4010 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4..280/2005, 9 F=JREAN 2006, 6. ?/ 7., BKBB. A,A, 2006, L. 348, ?KJOEd. 2.1. z 4. 
eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., 8 I=NO 2006 (4..278/2005), 2AJO=??E=E 1LA ?/ $NAUOOEJAP 2ANN= ANI=P= 1NH, 
EF.9?J., ?KJOEd. 2.2.1 ; KQ 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;258/2008/A?D, 7 K?PKbNA 2008, 6. ?/ 7., BKBB. A,A, 2009, 
?KJOEd. 4.1.  
4011 2NEb. Bed., 1fNA ?KQN ?ER., 8 I=NO 2006 (4..278/2005), 2AJO=??E=E 1LA ?/ $NAUOOEJAP 2ANN= ANI=P= 1NH, EF.9?J., 
L. 393, ?KJOEd. 2.2.2.  
4012 2NEb. Bed., 1fNA ?KQN ?ER., 1AN FQEHHAP 1991, 3. ?/ #LKQT %., A-F 117 '' 346, EF.9?J. 
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777. #J deLEP dA H’ATEOPAJ?A d’KLEJEKJO KQ RKHKJPeO EJRANOAO4013, EH OAIbHAN=EP MQA H= 

FQNEOLNQdAJ?A JA RAQEHHA AJ =Q?QJ ?=O =dIAPPNA MQA HA LNEJ?ELA dA NAOLKJO=bEHEPe KbFA?PERA AJ 

I=PEfNA dA dKL=CA LQEOOA gPNA ?KJPAOPe =Q PEPNA dA H’-NdNA LQbHE? LNK?edQN=H4014. 

 
x H’=RAJEN, H’DULKPDfOA ?KJOEdeNeA dARN= OAIbHA-P-EH OA ?KILNAJdNA ?KIIA NAHAR=JP dQ 

OAQH NeCEIA dA H= LNAQRA LNKLNA à dA PAHO B=EPO4015. 

 
778. *A LNEJ?ELA dA H’=QPKNEPe dA H= ?DKOA FQCeA, MQ=JP à HQE, AOP ePNKEPAIAJP ?KNNeHe à H= NfCHA 

dA H= HEPEOLAJd=J?A, =RA? H=MQAHHA EH B=EP H’KbFAP d’QJA LNKPA?PEKJ L=N H= FQNEOLNQdAJ?A =Q PEPNA dQ 

Je?AOO=ENA NAOLA?P dA H’-NdNA LQbHE? LNK?edQN=H4016.  

 
1QEPA à QJA EILKNP=JPA NeBKNIA HeCEOH=PERA =LNfO H’=NNgP FEC;DJE4017, H= RKHKJPe dA 

B=RKNEOAN H’=NbEPN=CA EJPANJ=PEKJ=H OQN H= LH=?A OQEOOA OAIbHA Je=JIKEJO =RKEN AQ N=EOKJ dA H= 

NfCHA dA H= HEPEOLAJd=J?A AJ ?A dKI=EJA.  

                                                
4013 4. à ?A OQFAP : A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1387, MQE, PKQP AJ 
NA?KJJ=EOO=JP MQA H’AIbHeI=PEMQA LNEJ?ELA dA NAOLKJO=bEHEPe KbFA?PERA NAH=PEB =QT B=EPO dA dKL=CA JA REKHA L=O  u ;D 
J7DJ GK; J;B (w) B;I :HE?JI fED:7C;DJ7KN :; FHE9U:KH; v, OAIbHA AJPNARKEN u Bk;N?IJ;D9; :kKD FH?D9?F; :kEH:H; 
FK8B?9 FHE9U:KH7B FHEFH; 7K :EC7?D; :K :EF7g; v AJ RANPQ dQMQAH H’=LLHE?=PEKJ NECKQNAQOA AP =QPKI=PEMQA dA H= 
LNeOKILPEKJ dA dKL=CA ?KII=JdA QJA IEOA AJ yQRNA PKQP =QOOE NECKQNAQOA dAO ?KJPNmHAO =JPEdKL=CA (!EP=JP H’=NNgP 
2NEb. Bed., 1fNA ?KQN ?ER., =BB. 5..427/2000, 4 de?AIbNA 2000, 0=dQ?=J ?/ !'-, BKBB. A,A, 2001, L. 508 ; =EJOE MQA 
H= OAJPAJ?A dQ 2A1, =BB. 2003/A/524, "Qd= ?/ 0*4 , OAJPAJ?A dQ 1AN =RNEH 2004, JKJ LQbHEeA, .=N. 36). #J 
?KJOeMQAJ?A, PKQPA R=HEd=PEKJ d’QJA de?EOEKJ dA OQOLAJOEKJ LKQN ?=QOA dA dKL=CA L=N HA 2A1, H= de?EOEKJ BedeN=HA 
eP=JP LKQN O= L=NP AJP=?DeA d’QJA ENNeCQH=NEPe LNK?edQN=HA ?KJOe?QPERA =Q ?KJPNmHA, dARN=EP gPNA ?AJOQNeA L=N HA 
2NEbQJ=H BedeN=H =Q PEPNA dA H’-NdNA LQbHE?. 
4014 *A 2NEbQJ=H BedeN=H = =EJOE FQCe MQA H= NfCHA dEPA dA u IJH?9J B?78?B?JO v AP HA NAJRANOAIAJP dA H= ?D=NCA dA H= 
LNAQRA MQA ?AHHA-?E AJCAJdNA JA O=QN=EP gPNA NAOLA?PERAIAJP ?KJOEdeNeA ?KIIA NAHAR=JP dA H’=NbEPN=ENA (1’=CEOO=JP 
dA H’=NbEPN=CA EJPANJA OQEOOA : 4. 2NEb. Bed., 1fNA ?KQN ?ER., 4..148/2006, 10 F=JREAN 2007, ". &KJdK ?/ A+A AP =H., 
EF.9?J., ?KJOEd. 7.3.2. - 4. =QOOE A. .',,A, A. 0'%-88', u !DNKJEMQA dA FQNEOLNQdAJ?A AJ I=PEfNA d'=NbEPN=CA 
OLKNPEB v,  7P. )7B., 17 FQEHHAP 2007, EF.9?J., L. 31, N=FKQP=JP MQ’EH AJ AOP JKP=IIAJP =EJOE dfO HKNO MQA : u 9O:7?I? 
:kKD H;9EKHI 9EDJH; KD; I;DJ;D9; :K -A,, 9EH: D; I7KH7?J FHE9U:;H 7K 9EDJH[B; 78IJH7?J :K IOIJVC; :; I7D9J?EDI 
UJ78B? F7H B; CE:; CED:?7B 7DJ?:EF7g; v) AP 7 fEHJ?EH? ?KIIA =PPAJP=PKENA à H’-NdNA LQbHE? (1’=CEOO=JP dA H’=NbEPN=CA 
EJPANJ=PEKJ=H OQEOOA : 4. 2NEb. Bed., =BB. 4..105/2006, 4 =KoP 2006, &.  EJ 8=UAd ?/ 7. *EOO=NN=CQA, AP =H., AP 2A1, 
EF.9?J., ?KJOEd. 8.2).  
4015 A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., Jq 1387 ; +. +A'1-,,#34#, 
%'7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., Jq 842 : OA BKJd=JP PKQO dAQT OQN HA ?eHfbNA =NNgP u %QJdAH v (2NEb. Bed., 1fNA 
?KQN ?ER., 15 I=NO 1993 (4..217/1992), %QJdAH ?/ $#', EF.9?J., ?KJOEd. 8), ?KJBENIe L=N H= OQEPA à dA JKIbNAQOAO 
NALNEOAO.  
4016 4. à ?A OQFAP H’EILKNP=JP =NNgP : 2NEb. Bed., 1fNA ?KQN ?ER., 14 I=E 2001, $KIAJPK dA !KJOPNQ??EKJAO U !KJPN=P=O 
1.A. ?/ !KHKJ !KJP=EJAN 2ANIEJ=H 1.A., A-F 127 ''' 279, BKBB. A,A, 2001, L. 544, ?KJOEd 2b : u 9E:B ;IJ 9EDJH7?H; 
R B'EH:H; FK8B?9 GK'?B ;N?IJ;, :7DI KD EH:H; jKH?:?GK; :UJ;HC?DU, :;KN :U9?I?EDI jK:?9?7?H;I 9EDJH7:?9JE?H;I IKH B7 
CWC; 79J?ED ;J ;DJH; B;I CWC;I F7HJ?;I, GK? IEDJ Ug7B;C;DJ ;J I?CKBJ7DUC;DJ ;NU9KJE?H;I (9f. A-F 116 "" 625 
9EDI?:. 47). )EKH UL?J;H KD; J;BB; I?JK7J?ED, ?B ;N?IJ; fED:7C;DJ7B;C;DJ :;KN FH?D9?F;I : B7 B?J?IF;D:7D9; ;J B'7KJEH?JU 
:; 9hEI; jKgU; (A-F 114 "" 183 9EDI?:. 27 ;J B;I HUfUH;D9;I 9?JU;I). %EHIGK'KD jKg; ;IJ I7?I? :'KD; 97KI; :UjR 
F;D:7DJ; :;L7DJ KD 7KJH;, B; FH?D9?F; :; B7 B?J?IF;D:7D9; BK? ?DJ;H:?J :; IJ7JK;H 7L7DJ KD; :U9?I?ED :Uf?D?J?L; :7DI 
B7 FH;C?VH; FHE9U:KH; ; 9; FH;C?;H CU97D?IC; 7 :ED9 FEKH ;ff;J :; F7H7BOI;H B7 9ECFUJ;D9; :K jKg; I7?I? ;D 
I;9ED: B?;K. QK7DJ R B'7KJEH?JU :; 9hEI; jKgU;, 9; FH?D9?F; ?DJ;H:?J 7K jKg; :; 9EDD7YJH; :'KD; 97KI; GK? 7 :UjR UJU 
:Uf?D?J?L;C;DJ JH7D9hU; ; 9; CU97D?IC; ;N9BKJ :Uf?D?J?L;C;DJ B7 9ECFUJ;D9; :K I;9ED: jKg; v. 
4017 "8?:. 
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!’AOP =EJOE MQA H= JKQRAHHA Ned=?PEKJ dA H’=NPE?HA 186 *"'. NAH=PEB =Q LNEJ?ELA dA 

u GKILAPAJV-GKILAPAJV v LNeRKEP deOKNI=EO MQA u 9HA PNEbQJ=H =NbEPN=H: IJ7JK; IKH I7 

9ECFUJ;D9; I7DI Ug7H: R KD; 79J?ED 7O7DJ B; CWC; E8j;J :UjR F;D:7DJ; ;DJH; B;I CWC;I F7HJ?;I 

:;L7DJ KD 7KJH; JH?8KD7B UJ7J?GK; EK 7H8?JH7B, I7Kf I? :;I CEJ?fI IUH?;KN 9ECC7D:;DJ :; 

IKIF;D:H; B7 FHE9U:KH; v4018. 

 
779. x H’EJRANOA, H’QJEMQA =BB=ENA =U=JP B=EP H’KbFAP d’QJA =JJQH=PEKJ LKQN JKJ-NAOLA?P dA 

H’-NdNA LQbHE? LNK?edQN=H IAPP=EP LNe?EOeIAJP AJ ?=QOA HA LNEJ?ELA dA H’=QPKNEPe dA H= ?DKOA 

FQCeA =QMQAH EH =R=EP ePe LKNPe =PPAEJPA L=N HA 2A14019. 

 
 2KQPAO =QOOE JKR=PNE?AO OKJP HAO OKHQPEKJO dePANIEJeAO L=N HA 2NEbQJ=H BedeN=H OQEOOA B=?A 

à dAO =PDHfPAO deOENAQT dA RKEN ?AJOQNeA H= OAJPAJ?A HAQN =U=JP EJBHECe QJA O=J?PEKJ dEO?ELHEJ=ENA 

LKQN ?=QOA dA Ie?KJ=EOO=J?A LKPAJPEAHHA dA H’-NdNA LQbHE? I=PeNEAH.  

B - L( v052(:054 d, 2’58d8, 6u)20c 3(:B80,2 
  
780. *= FQNEOLNQdAJ?A N=LLAHHA à dA JKIbNAQOAO NALNEOAO MQ’QJA u I;DJ;D9; ;IJ 9EDJH7?H; R 

B'EH:H; FK8B?9 C7JUH?;B BEHIGK';BB; L?EB; :;I FH?D9?F;I fED:7C;DJ7KN :K :HE?J :; fED: 7K FE?DJ 

:; D; FBKI WJH; 9ED9?B?78B; 7L;9 B'EH:H; jKH?:?GK; ;J B; IOIJVC; :; L7B;KHI :UJ;HC?D7DJI v4030. 

 
 #HHA NAPEAJP ?H=OOEMQAIAJP MQ’u 7K DEC8H; :; 9;I FH?D9?F;I f?gKH;DJ, DEJ7CC;DJ, B7 

f?:UB?JU 9EDJH79JK;BB;, B; H;IF;9J :;I HVgB;I :; B7 8EDD; fE?, B'?DJ;H:?9J?ED :; B'78KI :; :HE?J, B7 

FHEh?8?J?ED :;I C;IKH;I :?I9H?C?D7JE?H;I EK IFEB?7JH?9;I, 7?DI? GK; B7 FHEJ;9J?ED :;I F;HIEDD;I 

9?L?B;C;DJ ?D97F78B;I v4031.  

                                                
4018 *"'., =NP. 186 =H. 1bEO, EJPNKdQEP L=N HA ?D. ' dA H= *KE BedeN=HA OQEOOA OQN HA dNKEP EJPANJ=PEKJ=H LNERe (*"'.), 
IKdEBE?=PEKJ dQ 6 K?PKbNA 2006 (AJ RECQAQN dALQEO HA 1AN I=NO 2007), R(, 2007, L. 387. - 4. JKP=IIAJP : ". 
 A'8#A3, u +KdEBE?=PEKJ dA H'=NPE?HA 186 dA H= *"'. OQEOOA : LNK?edQNAO L=N=HHfHAO AP HEPEOLAJd=J?A, ?H=NEBE?=PEKJ 
dQ HeCEOH=PAQN =LNfO H= FQNEOLNQdAJ?A $KIAJPK v,  7P. )7B., 24 =RNEH 2007, Jq 114, L. 19. 
4019 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;490/2009, 13 =RNEH 2010, !HQb APHePE?K dA +=dNEd 1A" ?/ 1LKNP *EObK= # 
 AJBE?= z $QPAbKH 1A" & $'$A,  QHH. 2A1, Jq 1/2010, L. 168 (PN=dQ?PEKJ HEbNA dA H’=HHAI=Jd à H’=JCH=EO L=N !. 
.-,!#2) ; ,J, 2010, ', 529 (PN=dQ?PEKJ BN=Jd=EOA) ; BKBB. A,A, 2010, L. 511 ; C7h. 7H8., 2010, L. 805, JKPA A. 
0'%-88' ; "8?:., L. 1093, JKPA !. .-,!#2. 
4030 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4..280/2005, 9 F=JREAN 2006, 6. ?/ 7., EF.9?J., ?KJOEd. 2.1. - 4. eC=HAIAJP : 2NEb. 
Bed., 1fNA ?KQN ?ER., 8 I=NO 2006 (4..278/2005), 2AJO=??E=E 1LA ?/ $NAUOOEJAP 2ANN= ANI=P= 1NH, EF.9?J., ?KJOEd. 
2.2.1 ; KQ 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;258/2008/A?D, 7 K?PKbNA 2008, 6. ?/ 7., EF.9?J., ?KJOEd. 4.1. z 4. AJ 
KQPNA =QL=N=R=JP LKQN QJA BKNIQHA =OOAV LNK?DA : 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, #IEN=PO AN=bAO 3JEO AP 
?KJOKNPO ?/ 5AOPH=Jd &AHE?KLPANO *EIEPAd AP 2NEbQJ=H =NbEPN=H, EF.9?J., ?KJOEd. 6=. 
4031 2NEb. Bed., 1fNA ?KQN ?ER., 19 =RNEH 1994, #IEN=PO AN=bAO 3JEO AP ?KJOKNPO ?/ 5AOPH=Jd &AHE?KLPANO *EIEPAd AP 
2NEbQJ=H =NbEPN=H, EF.9?J., ?KJOEd. 6=. - 4. eC=HAIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4..280/2005, 9 F=JREAN 2006, 6. 
?/ 7., EF.9?J., ?KJOEd. 2.1 ; 2NEb. Bed., 1fNA ?KQN ?ER., 8 I=NO 2006 (4..278/2005), 2AJO=??E=E 1LA ?/ $NAUOOEJAP 2ANN= 
ANI=P= 1NH, EF.9?J., ?KJOEd. 2.2.1 ; KQ 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;258/2008/A?D, 7 K?PKbNA 2008, 6. ?/ 7., 
EF.9?J., ?KJOEd. 4.1. 
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781. +=HCNe HA ?=N=?PfNA NAOPNE?PEB d’QJ PAH ?=O d’KQRANPQNA, H= FQNEOLNQdAJ?A JA ?KJOEdfNA L=O 

?APPA eJQIeN=PEKJ ?KIIA LNeOAJP=JP QJ ?=N=?PfNA ATD=QOPEB4032, dERANOAO NfCHAO OAIbH=JP AJ?KNA 

NAHARAN dA H’-NdNA LQbHE? I=PeNEAH.  

 
 'H AOP PKQP d’=bKNd MQAOPEKJ dA H'EJPANdE?PEKJ dAO LNKIAOOAO LKPO-dA-REJ4033 KQ dA H= 

?KNNQLPEKJ dA BKJ?PEKJJ=ENAO KQ d’=CAJPO LQbHE?O4034, PKQP ?KIIA u FHE878B;C;DJ, 9dA: 

B'?DJ;H:?9J?ED :';N9BKH; JEJ7B;C;DJ B7 H;IFEDI78?B?JU :'KD; :;I F7HJ?;I 7K 9EDJH7J EK 9;BB; :; B7 

H;fEHC7J?E ?D F;jKI e4035.  

 
782. *A ?KJPNmHA dQ (QCA OQLNgIA OQEOOA AOP AJ?KNA ePAJdQ =Q NAOLA?P u 9d:;I B?8;HJUI :; B7 

F;HIEDD; 7K I;DI GK; B;KH :EDD; B'7HJ?9B; 27 :K CE:; 9?L?B IK?II; v4036 , à H’EI=CA dQ LNEJ?ELA 

BKJd=IAJP=H dA LNKDEbEPEKJ dQ PN=R=EH BKN?e4037.  

 
 !’AOP OQN ?A dANJEAN BKJdAIAJP MQA H= u LUH?J78B; 8EC8; v4038 MQA ?KJOPEPQA H= LNAIEfNA 

=JJQH=PEKJ d’QJA OAJPAJ?A L=N HA 2NEbQJ=H BedeN=H OQEOOA LKQN JKJ-NAOLA?P dA H’KNdNA LQbHE? 

I=PeNEAH O’AOP LNKdQEPA4039. #J H’AOLf?A, H= D=QPA FQNEdE?PEKJ OQEOOA = NAPAJQ MQ’QJA O=J?PEKJ 

Le?QJE=ENA PNKL EILKN=JPA EJBHECeA à QJ OLKNPEB LKNPA QJA =PPAEJPA AT?AOOERA, dA L=N O= deIAOQNA, 

à H= HEbANPe LANOKJJAHHA dA H’=PDHfPA ?KIIA à OKJ EJPeCNEPe =Q OAJO dQ dNKEP ?KJOPEPQPEKJJAH 

OQEOOA4047. 

                                                
4032 Cf. AJ L=NPE?QHEAN : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;458/2009, 10 FQEJ 2010, A. +QPQ ?/ !DAHOA= $KKPb=HH 
!HQb, BKBB. A,A, 2010, L. 520 ; ,J, 2010, ', 417, ?KJOEd. 4.1 : u 9?:ECC; B'7:L;H8; "DEJ7CC;DJ" B; f7?J H;IIEHJ?H 
I7DI 7C8?gKZJU, B7 B?IJ; :';N;CFB;I 7?DI? :H;IIU; F7H B; -H?8KD7B fU:UH7B FEKH :U9H?H; B; 9EDJ;DK :; B'EH:H; FK8B?9 
C7JUH?;B D';IJ F7I ;Nh7KIJ?L;, ;D :UF?J :; I7 F;HC7D;D9; :7DI B7 jKH?IFHK:;D9; H;B7J?L; R B'7HJ. 190 7B. 2 B;J. ; 
%D"). "B I;H7?J :'7?BB;KHI :UB?97J, LE?H; :7Dg;H;KN, :';II7O;H :; H;9;DI;H JEKI B;I FH?D9?F;I fED:7C;DJ7KN GK? O 
7KH7?;DJ I7DI 9EDJ;IJ; B;KH FB79;, 7K H?IGK; :';D EK8B?;H B'KD EK B'7KJH; v. 
4033 2NEb. Bed., 1fNA ?KQN ?ER., 2 OALPAIbNA 1993, ,=PEKJ=H .KSAN !KNLKN=PEKJ ?/ 5AOPEJCDKQOA 'JPANJ=PEKJ=H 
.NKFA?PO !KIL=CJU, AP =H., A-F 119 '' 380, BKBB. A,A, 1994, L. 244, ?KJOEd. 4b. - 4. eC=HAIAJP : 2NEb. Bed., 1fNA 
?KQN ?ER., =BB. 4..208/2004, 14 de?AIbNA 2004, A. *Pd !/  . *Pd, BKBB. A,A, 2005, L. 321, ?KJOEd. 6.1. 
40344. à ?A OQFAP, ?KJOEdeN=JP MQ’EH O’=CEP d’QJA NfCHA deIKJPN=JP d’=EHHAQNO H’ATEOPAJ?A d’QJ -NdNA LQbHE? 
PN=JOJ=PEKJ=H : .. *A*'4#, u *’KNdNA LQbHE? PN=JOJ=PEKJ=H AP H’=NbEPNA EJPANJ=PEKJ=H v, EF.9?J., L. 599. 
4035 !. .-,!#2, u *A 2NEbQJ=H BedeN=H OQEOOA =JJQHA (AJBEJ ?) QJA OAJPAJ?A =NbEPN=HA EJPANJ=PEKJ=HA LKQN 
?KJPN=NEePe à H'KNdNA LQbHE? v, EF.9?J., L. 1093. 
4036 %. 0A 3 AP =H., u "NKEP dQ OLKNP - 1KQO H= NAOLKJO=bEHEPe dQ !AJPNA dA dNKEP dQ OLKNP dA H'QJERANOEPe d'AET-
+=NOAEHHA v, %)A, 10 FQEJ 2013, Jq 115, L. 3. 
4037 Cf. AJ L=NPE?QHEAN : 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;370/2007, 21 BeRNEAN 2008, !. ,’8KCbE= ?/ AOOK?E=PEKJ 
A. AP 1A1.  ., BKBB. A,A, 2008, L. 334, ?KJOEd. 5.3.2. 
4038 A. .',,A, A. 0'%-88', u !DNKJEMQA dA FQNEOLNQdAJ?A AJ I=PEfNA d'=NbEPN=CA OLKNPEB v, C7h. 7H8., 1AN FQEHHAP 
2010, EF.9?J., L. 805. 
4039 2NEb. Bed., 1fNA ?KQN ?ER., =BB. 4A;558/2011, 27 I=NO 2012, $N=J?AHEJK d= 1EHR= +=PQV=HAI, ?/ $'$A,  QHH. 
2A1, Jq 2/2012, L. 135 (PN=dQ?PEKJ HEbNA dA H’=HHAI=Jd à H’=JCH=EO L=N !. .-,!#2) ; BKBB. A,A, 2012, L. 591 ; R;L. 
7H8., 2012, L. 668, JKPA +. +A'1-,,#34# ; C7h. 7H8., 2012, L. 956, JKPA 3. &A11 ; "8?:., 2013, L. 198, JKPA 
..-7. %3,2#0 ; %)A, 2013, L. 3, JKPA (.-+. +A0+A7-3. 
4047 /QE OKJP LNKPeCeAO L=N H= !OP. OQEOOA, =NP. 10 u "NKEP à H= REA AP HEbANPe LANOKJJAHHA v =QT PANIAO dQMQAH : u 1. 
-EKJ WJH; hKC7?D 7 :HE?J R B7 L?;. %7 F;?D; :; CEHJ ;IJ ?DJ;H:?J;. 2. -EKJ WJH; hKC7?D 7 :HE?J R B7 B?8;HJU F;HIEDD;BB;, 
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783. +=EO QJ JKQRAHHA u bKIbA v LKQNN=EP EJPANRAJEN AJ FQNEOLNQdAJ?A OE F=I=EO H= !KQN 

AQNKLeAJJA dAO dNKEPO dA H’DKIIA dAR=EP de?EdAN dA ?AJOQNAN PKQP KQ L=NPEA dA H= HeCEOH=PEKJ 

PN=JOJ=PEKJ=HA =JPEdKL=CA. 

S,c:054 2 - L,9 v50,9 d, 8,c5u89 H ,x:8(58d04(08,9 I d,v(4: 2,9 1u80d0c:0549 

,u856B,44,9 
 
784. *AO OAJPAJ?AO dQ 2A1 u H;BVL;DJ (w) R KD :EK8B; J?JH; v dA H= ?KILePAJ?A dA H= 

!#"&4048. !’AOP HA ?=O AJ LNAIEAN HEAQ u 9O:KH B; FB7D :; B7 9ECFUJ;D9; ;J :K fED: v, dfO HKNO 

MQ’u ;BB;I ;Dg7g;DJ (w) B7 H;IFEDI78?B?JU :; BkQJ7J IK?II; v MQE AOP u F7HJ?; v à ?A PN=EPe4049, L=N 

=EHHAQNO d’ u ;ff;J :?H;9J v4050 AJ dNKEP EJPANJA.  

 
!’AOP HA ?=O AJ OA?KJd HEAQ u 9O:KH B; FB7D FHE9U:KH7B v, ?=N LNe=H=bHAIAJP R=HEdeAO L=N 

HA 2NEbQJ=H BedeN=H OQEOOA, u ;BB;I 9EDIJ?JK;DJ B7 i:;HD?VH; :U9?I?ED ?DJ;HD; :Uf?D?J?L;j 7K I;DI 

:; Bk7HJ?9B; 35 :; B7 CEDL;DJ?ED v4051. 

 
785. !A PATPA AOP AJ ABBAP AJ PN=EJ d’=PPAEJdNA, LAQ à LAQ, HA dNKEP u OLKNPEB v =LLHEMQe L=N HAO 

EJOP=J?AO dEO?ELHEJ=ENAO dAO BedeN=PEKJO EJPANJ=PEKJ=HAO, à H’eMQER=HAJP dAO ?KNLQO FQNEdEMQAO 

J=PEKJ=QT MQE HA OKJP L=N HAO dNKEPO OQbOP=JPEAHO AP LNK?edQN=QT dKJP AHHA C=N=JPEP H’=LLHE?=PEKJ 

AP HA NAOLA?P.  

 
-N, HAO O=J?PEKJO BedeN=HAO EJPANJ=PEKJ=HAO OKJP PNfO OKQRAJP ?KJPAOPeAO dAR=JP HA 2A1, 

dKJP HAO OAJPAJ?AO OKJP AJOQEPA AHHAO-IgIAO ?KJPAOPeAO L=N dA JKIbNAQT =PDHfPAO. 

 
786. !APPA IKd=HEPe dA ?KJPAOP=PEKJ IKdANJA dA H= B;N IFEHJ?L7 OQN HA BKJdAIAJP dAO 

dEOLKOEPEKJO EOOQAO dA H= !#1"& LKQNN=EP ?KJdQENA à H’AJC=CAIAJP dA H= NAOLKJO=bEHEPe dA H’ÉP=P 

OQEOOA LKQN ?=QOA d’u EJCeNAJ?A =?PERA v (F 1), KQ LHQO OoNAIAJP d’ u EJCeNAJ?A L=OOERA v KQ 

u JeC=PERA v (F 2). 

 

                                                
DEJ7CC;DJ R B'?DJUgH?JU FhOI?GK; ;J FIO9h?GK; ;J R B7 B?8;HJU :; CEKL;C;DJ. 3. %7 JEHJKH; ;J JEKJ 7KJH; JH7?J;C;DJ 
EK F;?D; 9HK;BI, ?DhKC7?DI EK :UgH7:7DJI IEDJ ?DJ;H:?JI v (4. "8?:., ?KJOEd. 4.3.1). 
4048(.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., L. 
3. - Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7. 
4049 "8?:. 
4050 A-F 101 '= 67, J:J, 1977, L. 279, ?KJOEd. 2?.  
4051(.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H =JPEdKL=CA, EF.9?J., L. 
3. - Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7. 
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F 1 - L( 65990)2, 309, ,4 c(u9, d, 2( 8,96549()020:B d, 2’É:(: 9u099, 65u8 c(u9, 
d’H 04.B8,4c, (c:0v, I 
 
787. !’AOP dA H’DULKPDfOA ?H=OOEMQA AP KNECEJAHHA dA H’=LLHE?=PEKJ u RANPE?=HA v dAO dEOLKOEPEKJO 

dA H= !#1"& dKJP EH AOP MQAOPEKJ. 

 
u %k;ff;J L;HJ?97B (w) L?I; B;I H7FFEHJI ;DJH;J;DKI ;DJH;I B;I F7HJ?9KB?;HI ;J BkQJ7J. C; 

:;HD?;H ;ff;J F;HC;J :; FHEJUg;H B7 IFhVH; jKH?:?GK; :;I ?D:?L?:KI 9EDJH; Bk?CC?NJ?ED :; B7 

FK?II7D9; FK8B?GK;. (w), 9O:7 L;HJK ;IJ i:; FHEJUg;H B; 9?JEO;D 9EDJH; JEKJ; ?CC?NJ?ED :;I 

7KJEH?JUI UJ7J?GK;I :7DI B';N;H9?9; :K :HE?J g7H7DJ?j v4054.  

 
788. *= OEPQ=PEKJ AJREO=CeA AOP Je=JIKEJO BKNP OLe?EBEMQA. #HHA EILHEMQA dA ?KJOEdeNAN MQA 

H’=NbEPN=CA dQ 2A1 AJ I=PEfNA EJPANJ=PEKJ=HA AOP QJ4055 u =NbEPN=CA BKN?e v (A), LNe=H=bHA 

Je?AOO=ENA à H= dePANIEJ=PEKJ dAO BKJdAIAJPO PDeKNEMQAO dA H’=LLHE?=PEKJ dENA?PA dA H= !#1"& 

à H’=NbEPN=CA dQ 2A1 (B). 

A - U4, c54d0:054 68B(2()2,, 2( 8,c544(099(4c, du c(8(c:C8, H -58cB I d, 2’(8)0:8(., du 

$80)u4(2 (8)0:8(2 du 9658: 

 
789. 1QN HAO N=LLKNPO MQ’AJPNAPEAJJAJP H= !#1"& AP H’=NbEPN=CA dQ 2A1 O=EOE dA HEPECAO 

dEO?ELHEJ=ENAO OLKNPEBO AJ I=PEfNA EJPANJ=PEKJ=HA, EH O’=CEN= dA ReNEBEAN OE ?APPA !KJRAJPEKJ LAQP 

gPNA dENA?PAIAJP =LLHE?=bHA à H’=NbEPN=CA dQ 2A1.  

 
'H JA OAN= L=N =EHHAQNO AJREO=Ce MQA H’DULKPDfOA d’u KD; F7HJ?; ?DI7J?If7?J; F7H B7 :U9?I?ED 

:K -H?8KD7B fU:UH7B v OQEOOA ?KJBENI=JP QJA OAJPAJ?A dQ 2A1 AP MQE R= u :U9?:;9N: v LKQN ?APPA 

N=EOKJ IgIA u :; FEHJ;H B; H;9EKHI :;L7DJ B7 CEKH ;KHEFU;DD; :;I :HE?JI :; BkhECC; v4057.  

 
790. "=JO HAO PNKEO (3) =BB=ENAO ?KNNAOLKJd=JP à dA PAHO ?=O =?PQAHHAIAJP LAJd=JPAO dAR=JP 

?APPA !KQN4058, H= MQAOPEKJ OA PNKQRA PKQP OLe?EBEMQAIAJP LKOeA4059, dA H= ?KJBKNIEPe dA H= 

LNK?edQNA OQEREA dAR=JP HA 2A1 =Q dNKEP =Q LNK?fO eMQEP=bHA PAH MQ’=BBENIe AP LNKPeCe L=N H’=NP. 

                                                
4054  . +-32#*, %kd ;ff;J hEH?PEDJ7B e :; B7 CEDL;DJ?ED ;KHEFU;DD; :;I :HE?JI :; BkhECC; ;D :HE?J FH?LU 
fH7DT7?I. - EII7? IKH B7 :?ffKI?ED :; B7 CED! :7DI B;I H7FFEHJI ;DJH; F;HIEDD;I FH?LU;I, PDfOA *EIKCAO, 2006, LL. 
12-13  
4055 Cf. A. .',,A, u 0eBHATEKJO OQN H'=NbEPN=CA BKN?e v,  7P. )7B., 16 de?AIbNA 2008, Jq 351, L. 6. 
4057+. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 133. 
4058 !#"&, 2A OA?P., NAM. Jq 40575/10, &KJK 9/ ,K?II;, dQ 13 FQEHHAP 2010 ; !#"&, 2A OA?P., NAM. Jq 67474, );9hIJ;?D 
9/ ,K?II;, dQ 11 JKRAIbNA 2010 ; !#"&, 2A OA?P., NAM. Jq 7198/07, B7AA;H 9/ ,K?II;, dQ 7 OALPAIbNA 2012. 
4059 Cf. !. (A00-11-,, u *’=NbEPN=CA AP H= !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H’DKIIA v, R;L. 7H8., 1989, 
L. 573. 
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6 .=N. 1 dA H= !#1"&4060. 

 
*AO ÉP=PO OQEOOA ?KIIA BN=Jd=EO =U=JP PKQO dAQT N=PEBEe ?A PN=EPe AP H= LNKbHeI=PEMQA 

EdAJPEMQA LKQN AQT, EH AOP EJPeNAOO=JP dA OA NeBeNAN =QT PN=R=QT dA *= .NKBAOOAQNA ,=P=HEA 

$0'!#0- MQE OA dAI=Jd=EP d=JO QJ u 9EDJ;NJ; v OEIEH=ENA : u 9ECC;DJ 9EDI?:UH;H GK; (w) 

9JKPNA ÉP=P: FK?II; WJH; 9ED:7CDU FEKH CU9EDD7?II7D9; :; B7 CEDL;DJ?ED F7H KD JH?8KD7B 

7H8?JH7B ? v4061. 

 
791. "=JO H= dAQTEfIA =HPANJ=PERA LNKLKOeA, =LNfO =RKEN =dIEO H= LKOOEbHA =LLHE?=PEKJ d’QJ 

u CU97D?IC; v EILHEMQ=JP dA u 9EDI?:UH;9N: v MQ’EH O’=CEN=EP d’QJ ?=O d’u 7FFB?97J?ED L;HJ?97B; 

:; B7 CED! v, ?APPA dANJEfNA N=LLAH=EP H= ?KJdEPEKJ I?D; GK7 DED dA O= IEOA AJ yQRNA. 'H B=HH=EP 

=EJOE MQA u B; JH?8KD7B 7H8?JH7B v MQAH MQ’EH OKEP, u F9QEOOA: WJH; GK7B?f?U :;"JH?8KD7B" 7K I;DI :; 

Bk7HJ?9B; 6 a 1 :; B7 CED! v4062. 

 
ABEJ dA R=HEdAN ?APPA =J=HKCEA AJPNA HAO OEPQ=PEKJO BN=Jd=EOAO AP OQEOOAO, EH AOP LKOOEbHA dA 

OA NeBeNAN à +=N? .#*2'#0 MQE OQER=EP LNe?EOeIAJP H= IgIA HKCEMQA AJ ATLKO=JP HA ?=O dAO 

LNK?edQNAO OA deNKQH=JP L=N-dAR=JP HA 2A14063. 

 
792. .KQN NeLKJdNA à ?APPA EJPANNKC=PEKJ, EH AOP Je?AOO=ENA =Q LNe=H=bHA dA B=ENA eP=P d’QJA 

FQNEOLNQdAJ?A ?H=OOEMQA AJ ?A dKI=EJA AJ RANPQ dA H=MQAHHA HAO dEOLKOEPEKJO dA H’=NPE?HA 6 .=N. 1 

dA H= !#1"& OKJP =LLHE?=bHAO =QT DULKPDfOAO d’=NbEPN=CAO u BKN?eO v4064. 

 
!AO LNe?EOEKJO L=N=EOO=EAJP Je?AOO=ENAO ?=N H= LNKbHeI=PEMQA dQ ?=N=?PfNA BKN?e KQ 

?KJPN=EJP dQ ?KJOAJPAIAJP, KQ à H’EJRANOA dQ NA?KQNO RKHKJP=ENA à H’=NbEPN=CA dQ 2A1 AJ I=PEfNA 

OLKNPERA, AOP BKNPAIAJP deb=PPQ AJ dK?PNEJA4065. 

                                                
4060 Cf. 0=LLKNP, !D=ENA 1KNbKJJA-'!11 ePDEMQA AP EJPeCNEPe dQ OLKNP, u *QPPAN ?KJPNA H= I=JELQH=PEKJ dAO 
?KILePEPEKJO OLKNPERAO v, EF.9?J., L. 183, AP LL. 206 O. 
4061,. $0'!#0-, u *’=NbEPN=CA à H’=QJA dA H= !KJRAJPEKJ AQNKLeAJJA v, EJ %'7H8?JH7g; ; QK;IJ?EDI 
9EDJ;CFEH7?D;I, PATPAO NeQJEO L=N 7. 1PNE?GHAN, (0AOLKJO=bHAO O?EAJPEBEMQAO : 7. 1PNE?GHAN AP (.- . 0=?EJA), ed. 
H’&=NI=PP=J, ?KHH. "NKEP LNERe AP O?EAJ?AO ?NEIEJAHHAO, 2012, L. 48. 
4062 "8?:. 
4063 Cf. +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., LL. 133-134. 
4064 !. (A00-11-,, u *’=NbEPN=CA AP H= !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H’DKIIA v, R;L. 7H8., 1989, L. 
573. - 4. eC=HAIAJP LKQN QJ N=LLAH dA ?APPA OKHQPEKJ : ,. $0'!#0-, u *’=NbEPN=CA à H’=QJA dA H= !KJRAJPEKJ 
AQNKLeAJJA v, EF.9?J., L. 50. - 4. =QOOE : !#"&, =BB. JJq 9006/80 ; 9262/81 ; 9263/81 ; 9265/81 ; 9266/81 ; 9313/81 ; 
9405/81, 8 FQEHHAP 1986, %?ghJgEM AP =. ?/ 0KU=QIA-3JE, 1eNEA A, Jq 102 ; JC) E, 1987, '', 14894, KbO. $.-!. 
(#A,2#2 ;  7P. )7B., 26-27 JKRAIbNA 1986, L. 2, JKPA (.-.. $*A311. 
4065 Cf. JKP=IIAJP d=JO HA OAJO d’QJ NA?KQNO ?KJOEdeNe ?KIIA ?KJPN=EJP =Q 2A1 : (. &#*1-,, %. #047,, (. 
4A,"#, #7,"#, u *= LNK?edQNA dEO?ELHEJ=ENA =Q OAEJ dAO BedeN=PEKJO OLKNPERAO dA H= !KIIQJ=QPe BN=Jd=EOA. 
.EOPAO dA NeBHATEKJ v, L:;B;g7B, 30 (QEHHAP 2007, L. 23 ; +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO 
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793. *AO NA?KQNO LKNPeO dAR=JP HA 2NEbQJ=H BedeN=H OQEOOA L=N dAO =PDHfPAO Ie?KJPAJPO d’QJA 

OAJPAJ?A LNKJKJ?eA AJ HAQN deB=RAQN L=N HA 2A1, PNfO OKQRAJP AJ I=PEfNA dA dKL=CA, ?KILKNPAJP 

dA I=JEfNA Ne?QNNAJPA dAO ?KJ?HQOEKJO =QT BEJO dA ?AJOQNA dAOdEPAO OAJPAJ?AO BKJdeAO OQN H= 

JQHHEPe dAO ?H=QOAO ?KILNKIEOOKENAO ?KJPAJQAO d=JO HAO NeCHAIAJPO BedeN=QT MQE EILKOAN=EAJP 

H= u FQNEdE?PEKJ v dQ 2A14066. 

 
+=EO HA 2NEbQJ=H BedeN=H OQEOOA AOP NAOPe BEdfHA à O= LKOEPEKJ dA B=RAQN REO-à-REO dA PAHHAO 

?H=QOAO, HAO R=HEd=JP d=JO PKQPAO HAO =BB=ENAO MQE KJP LQ HQE gPNA OKQIEOAO AJ I=PEfNA 

dEO?ELHEJ=ENA4067. 

 
794. !AH= eP=JP dEP, EH OAIbHAN=EP MQA HAO dEOLKOEPEKJO dA H’=NPE?HA 6 .=N. 1 dA H= !#1"& =EAJP 

ePe =LLHEMQeAO, LHQO Ne?AIIAJP, à QJ =NbEPN=CA RKHKJP=ENA KQ u DED fEH9U v4068. 

 
.=N OQEPA, MQA H’=NbEPN=CA dQ 2A1 OKEP ?KJOEdeNe ?KIIA QJ =NbEPN=CA RKHKJP=ENA, L=N 

NeBeNAJ?A à H= FQNEOLNQdAJ?A dQ 2NEbQJ=H BedeN=H OQEOOA, KQ ?KIIA QJ =NbEPN=CA BKN?e, L=N 

NeBeNAJ?A =QT PAJ=JPO dA ?APPA dK?PNEJA, H’=LLHE?=bEHEPe dENA?PA dA H= !#1"& AOP AJREO=CA=bHA. 

 
795. *= NeLKJOA à =LLKNPAN à H= MQAOPEKJ dA O=RKEN OE HA 2A1 LAQP gPNA ?KJOEdeNe ?KIIA QJ 

ReNEP=bHA u PNEbQJ=H v =Q OAJO dAO dEOKOEPEKJO dA H’=NPE?HA 6 .=N. 1 dA H= !#1"&, OE AHHA O’=ReN=EP 

LKOEPERA, KBBNEN=EP à AHHA OAQHA QJ BKJdAIAJP HeCEPEI=JP H’=LLHE?=PEKJ dENA?PA dA H= !#1"& à 

H’=NbEPN=CA dQ 2A1 OP=PQ=JP AJ I=PEfNA EJPANJ=PEKJ=HA. 

B - L,9 -54d,3,4:9 :/B5807u,9 d, 2( 8,c544(099(4c, d, 2’(6620c(:054 d08,c:, d, 2( CESDH 

à 2’(8)0:8(., du $80)u4(2 (8)0:8(2 du 9658: 

 
796. 1AHKJ QJA FQNEOLNQdAJ?A ?KJOP=JPA dA H= !#"&, LKOEPEKJ NeEPeNeA d=JO H’=BB=ENA u 0ACAJP 

                                                
HEPECAO OLKNPEBO v, EF.9?J., L. 121-124 ; KQ A. 0'%-88', %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 
811 O. 
4066 Cf. JKP=IIAJP OQN ?AO ?H=QOAO MQE LAQRAJP O’EILKOAN =QT OLKNPEBO dA dEBBeNAJPAO B=dKJO : Cf. A. 0'%-88', 
%k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 792 O. ; AP A. .',,A, u *AO RE?EOOEPQdAO dQ 2NEbQJ=H 
=NbEPN=H dQ OLKNP v, EF.9?J., L. 31. 
4067 Cf. JKP=IIAJP : 2NEb. Bed., 1fNA ?KQN ?ER., 22 I=NO 2007 (=BB. 4..172/2006), !=k=O ?/ A2. 2KQN AP 2A1, 
EF.9?J., ?KJOEd. 4.3.2.3 ; 2NEb. Bed., 1fNA ?KQN ?ER., 7 JKRAIbNA 2011, (=BB. 4A;246/2011), 6. ?/ 7. 1àNH, A-F 138 ''' 
29 ;  QHH. 2A1, Jq 2/2012, L. 142 (PN=dQ?PEKJ HEbNA dA H’=HHAI=Jd à H’=JCH=EO L=N !. .-,!#2) ; BKBB. A,A, 2012, 
L. 157 ; "8?:., L. 169, JKPA *.  #$$A ; R,D"E, 2013, L. 330, ?KJOEd. 2.2.2 (4. 1EPA 'JPANJAP 1SEOO 'JPANJ=PEKJ=H 
ANbEPN=PEKJ "e?EOEKJO, JKPA EJPNKdQ?PERA L=N !. .-,!#2). - 4. PKQPABKEO LKQN QJA LKOEPEKJ dE=IePN=HAIAJP KLLKOeA 
=dKLPeA L=N dAO FQCAO =HHAI=JdO : -bANH=JdAOCANE?DP +pJ?DAJ, CB7K:?7 );9hIJ;?D 9/ "DJ;HD7J?ED7B ,A7J?Dg KD?ED 
(",.), 15 F=JREAN 2015, 2AEH-3NPAEH AV. 3 1110/14 )=NP, EF;DJKH, 2015, L. 1910. 
4068 Cf. ,. $0'!#0-, u *’=NbEPN=CA à H’=QJA dA H= !KJRAJPEKJ AQNKLeAJJA v, EF.9?J., L. 50 ; KQ A. .',,A, u *AO 
RE?EOOEPQdAO dQ 2NEbQJ=H =NbEPN=H dQ OLKNP v, EF.9?J., L. 31. 
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?KIL=JU v4069, AJ H’AOLf?A, d=JO QJ ?=O d’=NbEPN=CA RKHKJP=ENA : u Jh; 7FFB?978?B?JO Ef AHJ?9B; 6 

a 1 Ef Jh; CEDL;DJ?ED JE 7H8?JH7J?ED FHE9;;:?DgI, Jh; CEKHJ H;?J;H7J;IJh7J AHJ?9B; 6 :E;I DEJ 

FH;9BK:; Jh; I;JJ?Dg KF Ef 7H8?JH7J?ED JH?8KD7BI ?D EH:;H JE I;JJB; :?IFKJ;I 

8;JM;;DFH?L7J;;DJ?J?;I. "D:;;:, Jh; MEH: iJH?8KD7Bj ?D AHJ?9B; 6 a 1 ?I DEJ D;9;II7H?BO JE 8; 

KD:;HIJEE: 7I I?gD?fO?Dg 7 9EKHJ Ef B7M Ef Jh; 9B7II?9 A?D:, ?DJ;gH7J;: M?Jh?D Jh; IJ7D:7H: 

jK:?9?7B C79h?D;HO Ef Jh; 9EKDJHOv4070. 

 
!AO dEOLKOEPEKJO LAQRAJP dfO HKNO O’=LLHEMQAN à PKQO HAO PNEbQJ=QT =NbEPN=QT dKJP H’KBBE?A 

OAN=EP ?=N=?PeNEOe L=N H’ATAN?E?A d’QJA ReNEP=bHA BKJ?PEKJ FQNEdE?PEKJJAHHA, ?AO dANJEANO 

u Ik7D7BOI9=JP: 9=HKNO: (w) ;D (w) 9dAO: "JH?8KD79QT:" 7K I;DI C7JUH?;B :K J;HC; v à MQE u ?B 

(w) 7FF7HJ?;DJ :; JH7D9h;H, IKH B7 87I; :; DEHC;I :; :HE?J ;J R Bk?IIK; :kKD; FHE9U:KH; 

EHg7D?IU;, JEKJ; GK;IJ?ED H;B;L7DJ :; (w) 9HAQN: 9ECFUJ;D9; v4071. 

 
797. 'H OAIbHA EJdeJE=bHA MQA HA 2A1 NAILHEOOA ?AO ?KJdEPEKJO4072, ?AHQE-?E eP=JP =IAJe à 

NAJdNA dAO OAJPAJ?AO ATe?QPKENAO, =Q IgIA PEPNA MQA HAO FQCAIAJPO =dKLPeO L=N HAO FQNEdE?PEKJO 

eP=PEMQAO ?H=OOEMQAO, OAHKJ QJA LNK?edQNA ATLNAOOeIAJP dePANIEJeA L=N HA !KdA dA H’=NbEPN=CA 

AJ I=PEfNA dA OLKNP, PKQP AJ =LLHEMQ=JP dA ReNEP=bHAO NfCHAO dA dNKEP. 

  
*AO JKNIAO AJ MQAOPEKJ, AJ HAQN I=FKNEPe dA J=PQNA LNEReA dA L=N HAQN KNECEJA, J’AJ 

?KJOPEPQAJP L=O IKEJO dAO NfCHAO dA dNKEP à L=NP AJPEfNA dKJP H= R=HEdEPe AOP =ReNeA AP MQE OKJP 

Je?AOO=ENAIAJP AJ ?KJBKNIEPe, OKQO LAEJA dA ?AJOQNA, =RA? HA dNKEP dA H’ÉP=P d=JO HAMQAH OA 

OEPQAJP HAO BedeN=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO MQE HAO eIAPPAJP. 

 
798. 2KQPABKEO, LKQN gPNA MQ=HEBEe dA u PNEbQJ=H v, H’KNC=JEOIA ?KJ?ANJe dKEP AJBEJ AP OQNPKQP 

=RKEN ePe u UJ78B? F7H B7 BE? v4073. 1A NeBeN=JP dA JKQRA=Q à H’=BB=ENA u 0ACAJP !KIL=JU v, H= 

!#"& =R=EP NAHARe MQ’AJ H’AOLf?A u Jh; AH8?JH7J?ED -H?8KD7B M7I 7 iJH?8KD7B ;IJ78B?Ih;: 8O 

B7Mj, 79J?Dg ?D 799EH:7D9; M?Jh Jh; 1994 "DJ;HD7J?ED7B CECC;H9?7B AH8?JH7J?ED A9J v4074. 

 
                                                
4069 !#"&, =BB. Jq 773/03, 3 =RNEH 2008, 0ACAJP !KIL=JU ?/ 3GN=EJA, R;L. 7H8., 2009, L. 797, KbO. 2. !*A7 ; 
"8?:., L. 799, JKPA (.- . 0A!',#, .=N. 54. 
4070 "8?:. 
4071 !#"&, =BB. Jq 8790/79, 22 K?PKbNA 1984, 1N=IAG ?/ AQPNE?DA, 1eNEA A, Jq 84,  #0%#0, 12fIA ed., 2011, 
Jq 75, L. 239, .=N. 36. 
4072 Cf. AJ ?A OAJO : +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 134. 
4073 !#1"&, =NP. 6 .=N. 1. - .KQN QJ N=LLAH dA ?APPA ?KJdEPEKJ BKJd=IAJP=HA à PEPNA CeJeN=H : ,. $0'!#0-, 
u *’=NbEPN=CA à H’=QJA dA H= !KJRAJPEKJ AQNKLeAJJA v, EF.9?J., L. 48 (4. =R=JP : !. (A00-11-,, u *’=NbEPN=CA AP 
H= !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H’DKIIA v, EF.9?J., L. 586) AP 1. %3',!&A0", u .NK?fO eMQEP=bHA v, 
EF.9?J., JJq 30-31 (0=LLAH dA ?APPA ?KJdEPEKJ) AP 32-33 (ALLHE?=PEKJ dA ?APPA ?KJdEPEKJ à H’=NbEPN=CA). 
4074!#"&, =BB. Jq 773/03, 3 =RNEH 2008, 0ACAJP !KIL=JU ?/ 3GN=EJA, EF.9?J., .=N. 54. 
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 !’AOP LNe?EOeIAJP HA JKJ-NAOLA?P eRAJPQAH dA ?APPA ?KJdEPEKJ MQE u FEKHH7?J U97HJ;H 

Bk7FFB?97J?ED :; Bk7HJ?9B; 6 a 1 7KN FHE9U:KH;I EKL;HJ;I :;L7DJ B; -A,, GK? Dk;IJ F7I ?DIJ?JKU 

F7H B7 BE? v4075.  

 
799. *A 2A1 ?KJOPEPQA Je=JIKEJO QJA EJOPEPQPEKJ =NbEPN=bHA dKJP H= HeCEPEIEPe AOP =OOEOA OQN 

HA B=EP MQA ?AHQE-?E, IgIA deLKQNRQ dA H= LANOKJJ=HEPe FQNEdEMQA, AOP LH=?e OKQO H’eCEdA dQ !'A1 

dKJP EH ?KJOPEPQA QJA eI=J=PEKJ, EJOPEPQPEKJ dKPeA, à H’EJOP=N dA H’A+A, dA OP=PQPO ?KJBKNIAO =Q 

dNKEP OQEOOA NeCEOO=JP HAO BKJd=PEKJO4076.  

  
*A !KdA dA H’=NbEPN=CA AJ I=PEfNA dA OLKNP NAJRKEA AJ?KNA =Q dNKEP OQEOOA, ?KJ?ANJ=JP HA 

u 9d:HE?J 7FFB?978B; 7K fED: v4077 dAO HEPECAO OKQIEO =Q 2A1, dKJP EH OAN= B=EP QO=CA u R :Uf7KJ v 

d’=QPNA ?DKET4078.  

 
800. *AO =NbEPNAO dQ 2A1 dARNKJP eC=HAIAJP PKQFKQNO OA ?KJBKNIAN à H= *KE OQEOOA OQN HA dNKEP 

EJPANJ=PEKJ=H LNERe (*"'.), =BEJ dA JA L=O RKEN HAQNO OAJPAJ?AO EJR=HEdeAO AJ ?=O dA NA?KQNO. 

 
#JBEJ, H= !#"& MQE IAP AJ yQRNA u :;FK?I JEKjEKHI (w) KD; 9ED9;FJ?ED 7KJEDEC; 

;NJ;DI?L; :; B7 DEJ?ED :; "JH?8KD7B UJ78B? F7H B7 BE?" v B=EP IKJPNA d’QJA u HU;BB; LEBEDJU 

:k?DJUgH;H Bk7H8?JH7g; :7DI B; 9h7CF :K FHE9VI UGK?J78B; v4079.  

 
801. 'H AOP dKJ? HKEOEbHA dA LAJOAN MQ’AHHA OKEP OAJOEbHA à H’=NCQIAJP=ENA AJ RANPQ dQMQAH OE u 

B; -A, (w) Dk;IJ F7I ?DIJ?JKU F7H B7 BE? v =Q OAJO ?H=OOEMQA, u ?B 7 UJU CEDJHU (w) 9MQA ?AHQE-?E: 

Dk;D :;C;KH; F7I CE?DI KD; FHE9U:KH; :k7H8?JH7g; v EJOP=QNeA ?KJBKNIeIAJP à u B7 B;N 

IFEHJ?L7 v4080.  

 
#J I=PEfNA dA dKL=CA OLe?EBEMQAIAJP, H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA 

d=JO HA OLKNP AJFKEJP =QT L=UO H’=U=JP N=PEBEeA dA NAOLA?PAN HAO u FH?D9?F;I v EOOQO dQ !+A4081. 

                                                
4075+. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 134. 
4076 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 625 ; +. 0## , u *A PNEbQJ=H 
=NbEPN=H dQ OLKNP : OKJ DEOPKENA AP OKJ BKJ?PEKJJAIAJP v, JD", 2001, L. 234. - 4. =R=JP H= ?Ne=PEKJ dQ !'A1 : ). 
+ A7#, u 3JA JKQRAHHA EJOPEPQPEKJ d’=NbEPN=CA : *A 2NEbQJ=H =NbEPN=H dQ OLKNP (2.A.1.) v, AFD", 1985 L. 409.  
4077 !. =Nb. 1LKNP, =NP. 0-58. 
4078 "8?:. 
4079,. $0'!#0-, u *’=NbEPN=CA à H’=QJA dA H= !KJRAJPEKJ AQNKLeAJJA v, EF.9?J., L. 50. 
4080+. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 134. - Cf. OQN ?APPA JKPEKJ : 
Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J. 
4081 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 u +KUAJO d’=PPAEJdNA HA bQP dA H= 
!KJRAJPEKJ v, =). - 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 686 O. ; +. 
.#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., LL. 10-11 ; "8?:., u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H 
=JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., L. 12.   
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'ILKO=JP HA NA?KQNO =Q 2A14082, HA !+A OAIbHA HQE ?KJBeNAN QJA =OOEOA u eP=PEMQA v =Q OAJO dA 

H= FQNEOLNQdAJ?A dA H= !#"&. 

 
802. 1E PAH dAR=EP gPNA HA ?=O AP HAO NA?KQNO =??QAEHHEO L=N ?APPA IgIA ?KQN ?KJPNA HAO de?EOEKJO 

dQ 2NEbQJ=H BedeN=H OQEOOA OQN HA BKJdAIAJP dA H’=NPE?HA 6 .=N. 1 dA H= !#1"&, ?’AOP H’AJPEAN 

OUOPfIA LAJOe L=N HA !'- AP MQE OAIbH=EP =RKEN B=EP OAO LNAQRAO MQE LKQNN=EP OQ??KIbAN. 

 
.=N =EHHAQNO, OE H’ÉP=P OQEOOA eP=EP ?KJd=IJe L=N H= !#"& LKQN ?=QOA d’u EJCeNAJ?A 

JeC=PERA v KQ u L=OOERA v H= ?KJOeMQAJ?A OAN=EP EdAJPEMQA. 

F 2 - L( 65990)2, 309, ,4 c(u9, d, 2( 8,96549()020:B d, 2’É:(: 9u099, 65u8 c(u9, 

d’H 04.B8,4c, 4B.(:0v, I 5u H 6(990v, I 
 

803. "=JO ?APPA OA?KJdA DULKPDfOA, H= LHQO LH=QOEbHA FQNEdEMQAIAJP L=NH=JP, H= NAOLKJO=bEHEPe 

EJPANJ=PEKJ=HA dA H’ÉP=P OQEOOA LKQNN=EP gPNA AJC=CeA AJ N=EOKJ dA H= REKH=PEKJ dA H= !#1"&, 

=U=JP KIEO d’u 7:EFJ9AN: :;I C;IKH;I FEI?J?L;I GK; Bk7FFB?97J?ED 9ED9HVJ; :’ (w) 9QJ: :HE?J 

HU9B7C7?J v4083. 

 
'H OAN= =HKNO MQAOPEKJ dA HA ?KJd=IJAN LKQN ?=QOA d’EJCeNAJ?A u DUg7J?L; v4084 KQ 

u F7II?L; v4085, O=J?PEKJ BKJdeA OQN H= JKPEKJ BKJ?PEKJJAHHA d’u KbHEC=PEKJ LKOEPERA v de?KQRANPA 

L=N H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA. 

                                                
4082 Cf. !+A (2015), =NP. 13.2 u ALLAHO dAO de?EOEKJO NAH=PERAO =QT REKH=PEKJO dAO NfCHAO =JPEdKL=CA, 
?KJOeMQAJ?AO, OQOLAJOEKJO LNKREOKENAO, NA?KJJ=EOO=J?A dAO de?EOEKJO AP FQNEdE?PEKJ v, LP. 1 u ALLAHO NAH=PEBO à dAO 
OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H KQ à dAO I=JEBAOP=PEKJO EJPANJ=PEKJ=HAO v. 
4083 $. 13"0#, u *AO "KbHEC=PEKJO LKOEPERAO" d=JO H= FQNEOLNQdAJ?A AQNKLeAJJA dAO dNKEPO dA H’DKIIA v, R-D!, 
1995, L. 369. 
4084,. $0'!#0-, u *’=NbEPN=CA à H’=QJA dA H= !KJRAJPEKJ AQNKLeAJJA v, EF.9?J., L. 48. - 4. AJ?KNA, 0=LLKNP, 
!D=ENA 1KNbKJJA-'!11 ePDEMQA AP EJPeCNEPe dQ OLKNP, u *QPPAN ?KJPNA H= I=JELQH=PEKJ dAO ?KILePEPEKJO OLKNPERAO v, 
EF.9?J., L. 190 : d=JO ?A u 97I :; f?gKH; v, ?A OKJP u B;I 9ED:?J?EDI :k;N;H9?9; :K FEKLE?H IKH B;I ?D:?L?:KI ;N;H9U 
F7H B;I ?DIJ?JKJ?EDI IFEHJ?L;I ;J :Uf?D?;I ;J I7D9J?EDDU;I F7H B;I jKH?:?9J?EDI D7J?ED7B;I (w) v MQE OKJP REOeAO, 9?:;I 
:;HD?VH;I IKFFEHJ9=JP: KD; H;IFEDI78?B?JU ;II;DJ?;BB; :7DI B7 C?I; ;D gKLH; :;I g7H7DJ?;I :; B7 (w) 9!#"&: 
FK?IGKk;BB;I :E?L;DJ L;?BB;H 7K H;IF;9J :;I :HE?JI GK? O IEDJ 9EDI79HUI 7KII? 8?;D :7DI B;I H7FFEHJI ;DJH; BkQJ7J ;J 
B;I F;HIEDD;I FH?LU;I GK; :7DI B;I H7FFEHJI ;DJH; F;HIEDD;I FH?LU;I ;DJH; ;BB;I v ("8?:.)). "=JO ?AO ?KJdEPEKJO, u 
B; 9EDJH[B; IKH Bk;N;H9?9; :;I FEKLE?HI FH?LUI :E?J WJH; IKff?I7CC;DJ I;HHU FEKH F;HC;JJH; :; I7D9J?EDD;H B;I 
9ECFEHJ;C;DJI 9EDJH7?H;I R B79dEPA: 9!KJRAJPEKJ: v OKQO LAEJA, u 9A:D 97I :; 9EDJH[B; ?DIKff?I7DJ v, 
d’u ?DJ;HL;D9PEKJ: v dA H= !#"& u :7DI KD I;9ED: J;CFI, FEKH I7D9J?EDD;H 9; GK? :;LH7?J WJH; 9EDI?:UHU 9ECC; 
KD; 78IJ;DJ?ED :; B7 F7HJ :; BkQJ7J, 7K JH7L;HI :; I;I JH?8KD7KN v ("8?:.). 
4085 $. 13"0#, u *AO "KbHEC=PEKJO LKOEPERAO" d=JO H= FQNEOLNQdAJ?A AQNKLeAJJA dAO dNKEPO dA H’DKIIA v, EF.9?J., 
L. 369. 
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804. 3J dePKQN L=N QJA =QPNA JKPEKJ BKJ?PEKJJAHHA deRAHKLLeA L=N H=dEPA ?KQN, ?AHHA d’u ;ff;J 

hEH?PEDJ7B ?D:?H;9J v 4086 dA H= !#1"& AOP AJ?KNA Je?AOO=ENA, ?=N ?’AOP L=N HA bE=EO dA ?APPA 

dANJEfNA, ?KQLHeA à H= LNe?edAJPA, MQ’EH AOP HKEOEbHA à QJ EJdEREdQ OLKNPEB dKJP H= O=J?PEKJ 

=JPEdKL=CA = ePe ?KJBENIeA L=N HA 2NEbQJ=H BedeN=H OQEOOA, dA LKNPAN OKJ NA?KQNO dAR=JP ?AHHA-?E.  

 
#J H’K??QNNAJ?A, u Bk?DgUH;D9; F7II?L; 9R=: HUIKBJ;9N: (w) :kKD; :Uf7?BB7D9; :K IOIJVC; 

:; :HE?J ?DJ;HD; 9LNKLNA à H= OQEOOA: J;BB; GKk;BB; 79QN= KQ =QN=EP: H;D:K FEII?8B; EK JEBUHU B7 

L?EB7J?ED F7H KD F7HJ?9KB?;H, EK KD gHEKF; :; F7HJ?9KB?;HI, :kKD :HE?J FHEJUgU F7H B7 (w) 

9!#1"&: v4087.  

 
805. #HHA LKQNN=EP =EJOE gPNA NAPAJQA L=N H= !#"& dQ B=EP MQA H’ÉP=P OQEOOA u Dk7KH79EP: F7I 

FHULK KD IOIJVC; F;HC;JJ7DJ :kUL?J;H (w) 9QJA: L?EB7J?ED v4088 L=N HA 2A1 dQ dNKEP =Q LNK?fO 

eMQEP=bHA (A), KQ LHQO OLe?EBEMQAIAJP AJ I=PEfNA dA dKL=CA, dQ B=EP dA H= Ie?KJJ=EOO=J?A L=N 

dAO KNC=JEOIAO OLKNPEBO EJPANJ=PEKJ=QT dA dNKEP DAHRfPA dA ?AQT LNKPeCeO L=N H= !#"& (B). 

A - L( 7u,9:054 d, 2( v(20d0:B d, 2’(8)0:8(., 049:0:u:0544,2 9658:0- du $80)u4(2 (8)0:8(2 du 

9658: (u 8,.(8d du d850: (u 685cC9 B7u0:()2, 

 
806. "=JO ?APPA LNAIEfNA DULKPDfOA, P=JP HA dKI=EJA =JPEdKL=CA MQA H= I=PEfNA dEO?ELHEJ=ENA 

?H=OOEMQA OKJP ?KJ?ANJeAO, dAQT (2) =BB=ENAO LAJd=JPAO dAR=JP H= !#"& eP=JP NAH=PERAO à dAO 

HEPECAO =JPEdKL=CA4089 AP QJA dANJEfNA à H= dEO?ELHEJA CeJeN=HA4090. 

 
!KJOeMQAJ?A HEeA JKP=IIAJP à H’=QCIAJP=PEKJ dAO NA?KQNO ?KJPNA HAO OAJPAJ?AO dQ 2A1, 

?’AOP HA PDfIA dA H’=LLHE?=PEKJ dAO NfCHAO dQ LNK?fO eMQEP=bHA L=N-dAR=JP HQE MQE B=EP deb=P, =QT 

IKPEBO JKP=IIAJP MQA ?A dANJEAN JA HAO NAOLA?PAN=EP L=O. 

                                                
4086  . +-32#*, %k d ;ff;J hEH?PEDJ7B e :; B7 CEDL;DJ?ED ;KHEFU;DD; :;I :HE?JI :; BkhECC; ;D :HE?J FH?LU 
fH7DT7?I. - EII7? IKH B7 :?ffKI?ED :; B7 CED! :7DI B;I H7FFEHJI ;DJH; F;HIEDD;I FH?LU;I, FHU9., LL. 13-14 : u  B';ff;J 
hEH?PEDJ7B ?D:?H;9J (w) HUIKBJ; :'KD; ?DJ;HL;DJ?ED :; B'?DIJ7D9; ;KHEFU;DD; :EDJ B7 jKH?IFHK:;D9; F;HC;J 
:'7FFHUh;D:;H B;I I?JK7J?EDI B?J?g?;KI;I FH?LU;I, 7K CEO;D :;I E8B?g7J?EDI GK; B;I EHg7D;I IJH7I8EKHg;E?I C;JJ;DJ 
R B7 9h7Hg; :;I EJ7JI ;D LK; :; I7KL;g7H:;H B;I :HE?JI :; Bk!ECC; :7DI B;I H;B7J?EDI ?DJ;HF;HIEDD;BB;I ; B';ff;J 
hEH?PEDJ7B ;IJ 7BEHI ?D:?H;9J FK?IGK; B7 IEBKJ?ED H;D:K; D; I'7:H;II; F7I 7KN F;HIEDD;I FH?LU;I ;J D; HUIEKJ F7I 
B;KH :UI799EH:, C7?I ;IJ :;IJ?DU; R B'EJ7J, GK? 79GK?;HJ 7?DI? KD H[B; :'?DJ;HCU:?7?H; v. - 4. AJ?KNA, ?8?:., L. 14 
LKQN HA HEAJ =RA? H’ABBAP dENA?P dA H= !#1"& : H’u ;ff;J (w) hEH?PEDJ7B :?H;9J (w) ;IJ C?I ;D gKLH; F7H B;I 
jKH?:?9J?EDI ?DJ;HD;I ;J F;HC;J 9;HJ;I :; HUIEK:H; B;I :?ffUH;D:I FH?LUI, GK7B?f?UI :'hEH?PEDJ7KN, C7?I 9;JJ; 
7FFB?97J?ED Dk;IJ FEII?8B; GK; BEHIGK; B7 CEDL;DJ?ED 8UDUf?9?; :kKD ;ff;J :?H;9J :7DI B;KH EH:H; jKH?:?GK; v. 
4087 "8?:., L. 372. 
4088,. $0'!#0-, u *’=NbEPN=CA à H’=QJA dA H= !KJRAJPEKJ AQNKLeAJJA v, EF.9?J., L. 48. 
4089 !#"&, 2A OA?P., NAM. Jq 67474, );9hIJ;?D 9/ ,K?II;, EF.9?J. ; !#"&, 2A OA?P., NAM. Jq 7198/07, B7AA;H 9/ ,K?II;, 
EF.9?J. 
4090 !#"&, 2A OA?P., NAM. Jq 40575/10, &KJK 9/ ,K?II;, EF.9?J. 
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807. 'H J’AOP LHQO MQAOPEKJ d’=LLHEMQAN dENA?PAIAJP H’=NPE?HA 6 .=N. 1 dA H= !#1"& à H’=NbEPN=CA 

dQ 2A1, I=EO dA ReNEBEAN OE H’AJ?=dNAIAJP FQNEdEMQA L=N HA dNKEP OQEOOA dA H= FQOPE?A NAJdQA L=N 

?APPA EJOPEPQPEKJ =NbEPN=HA, KBBNA dAO CN=JPEAO OQBBEO=JPAO =Q NAC=Nd dAO dEOLKOEPEKJO LNe?EPeAO. 

 
#P ?’AOP bEAJ OAIbHA-P-EH OQN HA u fED:;C;DJ v d’QJA deB=EHH=J?A =NCQeA dA H’ÉP=P OQEOOA 

AJ ?A dKI=EJA u GK; B;I H;9EKHI ?D?J?UI :;L7DJ B7 CEKH (w) 9AQNKLeAJJA dAO dNKEPO dA H’DKIIA: 

R (w) 9OKJ: ;D9EDJH; (w) 7K IKj;J :; :U9?I?EDI :K -H?8KD7B fU:UH7B IK?II; (-F,) 7O7DJ H;j;JU 

:;I :;C7D:;I ;D 7DDKB7J?ED :; I;DJ;D9;I :K -A, EDJ UJU ?DJ;DJUI v4091. 

  
808. 'H AOP PKQP OLe?EBEMQAIAJP u H;FHE9hU R (w) 9?AP: QJ7J :k7LE?H B7?IIU IKHL;D?H :;I 

7JJ;?DJ;I (w) 7K :HE?J R KD FHE9VI UGK?J78B; 9EDI79HU F7H Bk7HJ?9B; 6 a 1 :; B7 CEDL;DJ?ED (w) 

:K f7?J :kKD; BUg?IB7J?ED H;B7J?L; R Bk7H8?JH7g; GK? F;HC;J KD 9EDJH[B; JHEF F;K ;N?g;7DJ IKH B;I 

:U9?I?EDI :K -A, v4092. 

 
#J H= ?EN?KJOP=J?A, ?’AOP à H= *"'. MQ’EH AOP B=EP NeBeNAJ?A, PATPA PNfO LANIEOOEB REO-à-REO 

dA H’=NbEPN=CA, AP JKP=IIAJP dA H’=NbEPN=CA EJOPEPQPEKJJAH dQ 2A1, J’KBBN=JP LAQP-gPNA L=O =Q 

2NEbQJ=H BedeN=H OQEOOA H= LKOOEbEHEPe d’ATAN?AN QJ ?KJPNmHA OQN OAO OAJPAJ?AO ?KIL=PEbHA =RA? 

HAO ATECAJ?AO dA H’=NPE?HA 6 .=N. 1 dA H= !#1"&4093. 

 
809. /QKE MQ’EH AJ OKEP, ?’AOP AJ?KNA HA dEOLKOEPEB =JPEdKL=CA PN=JOJ=PEKJ=H edE?Pe AP/KQ IEO AJ 

yQRNA L=N HAO KNC=JEO=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO MQE B=EP H’KbFAP dA ?KJPAOP=PEKJO dAR=JP H= 

!#1"&, IgIA OE HAO =NCQIAJPO OKQHAReO J’KJP LKQN H’DAQNA L=N ePe NAdQ L=N ?APPA dANJEfNA. 

B - L( 7u,9:054 d, 2( v(20d0:B d,9 H 2B.092(:0549 I (4:0d56(., d,9 58.(4093,9 9658:0-9 d, 

d850: /,2vB:07u, 

 
810. "=JO ?APPA OA?KJdA DULKPDfOA, HAO JKNIAO EOOQAO dQ !+A KbHEC=PKENAIAJP PN=JOLKOeAO 

d=JO HAQNO NfCHAIAJPO L=N HAO KNC=JEO=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO, AP OQN HA BKJdAIAJP 

dAOMQAHHAO HA 2A1 OP=PQA =R=JP MQA OAO OAJPAJ?AO JA OKEAJP CeJeN=HAIAJP R=HEdeAO L=N HA 

2NEbQJ=H BedeN=H OQEOOA, LKQNN=EAJP gPNA FQCeAO ?KJPN=ENAO à H= !#1"&.  

                                                
4091Cf. 0=LLKNP, !D=ENA 1KNbKJJA-'!11 ePDEMQA AP EJPeCNEPe dQ OLKNP, u *QPPAN ?KJPNA H= I=JELQH=PEKJ dAO 
?KILePEPEKJO OLKNPERAO v, EF.9?J., L. 190. 
4092 "8?:. 
4093 *AO CNEABO ?KIIQJEMQeO =QT L=NPEAO L=N H= !#"& d=JO HAO =BB=ENAO LAJd=JPAO dAR=JP AHHA ?KIIA H’ePQdA dA 
H= dK?PNEJA OLe?E=HEOeA, LANIAPPAJP dA dNAOOAN QJ eP=P dAO HEAQT dAO OEPQ=PEKJO LNKbHeI=PEMQAO MQE LKQNN=EAJP 
DULKPDePEMQAIAJP ?KJdQENA à QJA IEOA AJ ?=QOA dA H’ÉP=P OQEOOA. - .=N =EHHAQNO, OE QJA =LLHE?=PEKJ dENA?PA dA H= 
!#1"& à H’=NbEPN=CA dQ 2A1 eP=EP NA?KJJQA L=N H= !KQN dA 1PN=ObKQNC, HAO OEPQ=PEKJO LNKbHeI=PEMQAO =Q NAC=Nd dA 
H= !#"& OAN=EAJP EdAJPEMQAO. 
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'H AOP =HKNO dARAJQ QOQAH dA OA NALKNPAN =QT LNKLKO dQ .NKBAOOAQN +A0%3É,A3" OA 

u :;C7D:9=JP: v EH U = deFà MQAHMQAO =JJeAO OE u 9P:hUEH?GK;C;DJ (w) B7 ,K?II;, QJ7J IEKC?I R 
B7 jKH?:?9J?ED E8B?g7JE?H; :; B7 CEKH ;KHEFU;DD; :;I :HE?JI :; BkhECC;, Dk(w) 9eP=EP: F7I 
L?HJK;BB;C;DJ ;NFEIU; 7K H?IGK; :kWJH; 9ED:7CDU;, F7H9; GK; B; CEC?JU ?DJ;HD7J?ED7B 

EBOCF?GK; (w) 7KH7?J, F7H ;NJH7EH:?D7?H;, CU9EDDK B;I :HE?JI :; BkhECC; :kKD IFEHJ?f v4094. 
 
*A !'- eP=EP AJ ABBAP AP dAIAQNA L=N =EHHAQNO QJA u i7IIE9?7J?ED :EJU; :; B7 F;HIEDD7B?JU 

jKH?:?GK; H;9EDDK; F7H B; CEDI;?B fU:UH7B IK?II;j ;J :EDJ iB; I?Vg; ;IJ R %7KI7DD;, ,K?II;j v. 

 
811. !’AOP AJ?KNA dA H= *"'. dKJP EH AOP MQAOPEKJ AP dQ ?KJPNmHA HEIEPe dQ 2NEbQJ=H BedeN=H 

OQEOOA LKNP=JP OQN HAO OAJPAJ?AO dQ 2A1 MQ’AHHA LANIAP. !A PATPA JA HQE KBBNEN=EP LAQP-gPNA L=O H= 

LKOOEbEHEPe dA ReNEBEAN MQA HAO O=J?PEKJO =JPEdKL=CA dAO BedeN=PEKJO EJPANJ=PEKJ=HAO (KQ dQ !'-) 

AP R=HEdeAO L=N HA 2A1 OKJP =dKLPeAO d=JO HA NAOLA?P dAO dEOLKOEPEKJO dA H= !#1"& dAOPEJeAO 

JKP=IIAJP à LNKPeCAN HAQN REA LNEReA KQ à EJPANdENA HAO PN=EPAIAJPO EJDQI=EJO KQ deCN=d=JPO.  

 
#HHAO OKJP AJ ABBAP LNEOAO OQN HA BKJdAIAJP dA NfCHAIAJPO BedeN=QT (KQ dQ !'-) 

PN=JOLKO=JP HA !+A. *’A+A LNeOAJP=JP HA OP=PQP dA BKJd=PEKJ dA dNKEP OQEOOA à H’KNECEJA dAO 

NfCHAO =JPEdKL=CA HEPECEAQOAO, OKJ ÉP=P d’=??QAEH LKQNN=EP gPNA O=J?PEKJJe L=N H= !#"& L=N?A MQA 

HA ?KJPAJQ dA ?AO NfCHAO LKNPAN=EP =PPAEJPA =QT C=N=JPEAO KBBANPAO L=N H= !#1"&. 

 
812. *= ?KJBKNIEPe à ?A PATPA dAO JKNIAO =JPEdKL=CA AOP NeCQHEfNAIAJP R=HEdeA L=N dAO 

LANOKJJ=HEPeO eIEJAJPAO, dKJP QJ =J?EAJ .NeOEdAJP dA H= !#"&, d=JO QJA KLPEMQA LNeRAJPERA. 

+=EO HAQN =J=HUOA ATD=QOPERA L=N ?APPA IgIA ?KQN OAN=EP, EH JKQO OAIbHA, H= bEAJRAJQA.  

 
#HHA LKQNN=EP H’gPNA à H= OQEPA dA O= O=EOEJA L=N dAO OLKNPEBO KQ KNC=JEO=PEKJO OLKNPERAO 

J=PEKJ=HAO, Ie?KJPAJPO dAO PATPAO EJOPEPQeO L=N H’A+A AP PN=JOLKOeO OQN HA PANNEPKENA dKJP EHO 

deLAJdAJP. x deB=QP d’=RKEN KbPAJQ C=EJ dA ?=QOA dAR=JP HAQNO FQNEdE?PEKJO J=PEKJ=HAO, H’u ABBAP 

DKNEVKJP=H dENA?P v4095 dA H= !#1"& FKQ=JP AJ LNAIEAN HEAQ, EHO LAQRAJP ?KJPAOPAN HAO JKNIAO 

=JPEdKL=CA dAR=JP H= !#"&. 

  

                                                
4094(.-.. +A0%3É,A3", u 1LKNP AP !KJRAJPEKJ AQNKLeAJJA dAO dNKEPO dA H’DKIIA : HAO C=N=JPEAO 
OQbOP=JPEAHHAO v, EF.9?J., L. 19. 
4095 Cf.  . +-32#*, %kd ;ff;J hEH?PEDJ7B e :; B7 CEDL;DJ?ED ;KHEFU;DD; :;I :HE?JI :; BkhECC; ;D :HE?J FH?LU 
fH7DT7?I. - EII7? IKH B7 :?ffKI?ED :; B7 CED! :7DI B;I H7FFEHJI ;DJH; F;HIEDD;I FH?LU;I, FHU9., LL. 13-14 : u B';ff;J 
hEH?PEDJ7B :?H;9J (w) ;IJ C?I ;D gKLH; F7H B;I jKH?:?9J?EDI ?DJ;HD;I ;J F;HC;J 9;HJ;I :; HUIEK:H; B;I :?ffUH;D:I 
FH?LUI, GK7B?f?UI :'hEH?PEDJ7KN, C7?I 9;JJ; 7FFB?97J?ED Dk;IJ FEII?8B; GK; BEHIGK; B7 CEDL;DJ?ED 8UDUf?9?; :kKD ;ff;J 
:?H;9J :7DI B;KH EH:H; jKH?:?GK; v.  
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813. *= ?AJOQNA dA ?A dEOLKOEPEB L=N HA bE=EO AJ OA?KJd HEAQ dQ FAQ dA H’u ABBAP DKNEVKJP=H 

EJdENA?P v dA H= !#1"& AOP PKQP à B=EP AJREO=CA=bHA.  

 
1E PAH eP=EP HA ?=O, AJ N=EOKJ dA H= MQ=HEPe dA L=NPEA dA H’ÉP=P OQEOOA à ?A PATPA AP dA H= LKNPeA 

?KJBeNeA =QT =NNgPO dA H= !#"&, ?’AOP HA OKIIAP IgIA dA H= LUN=IEdA =JPEdKL=CA MQE OAN=EP 

=PPAEJd LQEOMQA HA !+A dARN=EP gPNA IKdEBEe AJ ?KJOeMQAJ?A.  

 
814. 'H OAIbHA bA=Q?KQL LHQO AJREO=CA=bHA MQA HAO JKNIAO =JPEdKL=CA B=OOAJP H’KbFAP d’QJA 

NeREOEKJ d=JO ?AO ?EN?KJOP=J?AO MQ’à H= OQEPA dA ?AJOQNAO d’=NNgPO dQ 2NEbQJ=H BedeN=H OQEOOA 

R=HEd=JP QJA OAJPAJ?A dQ 2A1 NAJdQA AJ I=PEfNA EJPANJ=PEKJ=HA, AJ N=EOKJ dQ ?KJPNmHA BKNP 

NAOPNAEJP MQ’EH ATAN?A OQN AHHAO. 

 
"=JO HA ?=O ?KJPN=ENA, ?AH= NAREAJdN=EP à NAIAPPNA AJ ?=QOA H’ATEOPAJ?A IgIA dA 

H’=NbEPN=CA AJ I=PEfNA OLKNPERA, LNe?EOeIAJP L=N?A MQA HA 2A1 =LLHEMQA HAO NfCHAO dQ dNKEP 

PN=JOJ=PEKJ=H =JPEdKL=CA LKQNP=JP =R=HEOeAO L=N H= LHQL=NP dAO ÉP=PO dQ IKJdA =U=JP N=PEBEe H= 

!'"1, dKJP H= 1QEOOA. 

 
815. *AO dEOLKOEPEKJO dA ?A PN=EPe J’eP=JP L=O KbHEC=PKENAO KQ d’ABBAP dENA?P, AT?ALPe ?AHHAO 

?KJ?ANJ=JP OAO =JJATAO NAH=PERAO à H= *EOPA dAO EJPANdE?PEKJO dA H’A+A AP =Q 1P=Jd=Nd OQN HAO 

A32 AP HAO =NPE?HAO AJFKECJ=JP à OAO OECJ=P=ENAO dA OA ?KJBKNIAN =QT LNEJ?ELAO EOOQO dQ !+A, 

dAO eRKHQPEKJO OAIbHAN=EAJP KLLKNPQJAO, JKP=IIAJP =Q RQ dAO NEOMQAO LNe?edAIIAJP eRKMQeO. 

 
2KQP d’=bKNd, u 9=:K LK :; Bk;CFH?I; gBE87B; :K -A,, KD; 9EDIU9H7J?ED IKFH7D7J?ED7B; 

I;H7?J F7HJ?9KB?VH;C;DJ 8?;DL;DK; v4096. 

 
816. 'H OAN=EP AJ?KNA AJREO=CA=bHA dA IKdEBEAN H= !'"1 AJ RQA d’QJA EJ?KNLKN=PEKJ dAO 

RANOEKJO OQ??AOOERAO dQ !+A dKJP H= ?KIL=PEbEHEPe dAO dEOLKOEPEKJO =RA? ?AHHAO EOOQAO dA H= 

!#1"& OAN=EP dEO?QPeA =Q OAEJ d’QJA EJOP=J?A EJPANCKQRANJAIAJP=HA. 

 
#JBEJ, H’A+A LKQNN=EP OA dKPAN dQ OP=PQP d’KNC=JEO=PEKJ EJPANCKQRANJAIAJP=HA, ?KIIA 

AHHA AJ = H= B=?QHPe, LKQN =OOKEN OKJ =QPKNEPe. 

 
817. .=N H’ABBAP ?QIQHe dA ?AO NeBKNIAO, AHHA C=CJAN=EP =EJOE PNfO BKNPAIAJP AJ HeCEPEIEPe AP 

LNeOANRAN=EP HA !+A dARAJQ QJ PATPA dA dNKEP EJPANJ=PEKJ=H LQbHE? dA PKQPA ?AJOQNA. 

 
                                                
4096 A. 0'%-88', u *’EILKNP=J?A dQ dNKEP OQEOOA dA H’=NbEPN=CA d=JO H= NeOKHQPEKJ dAO HEPECAO OLKNPEBO 
EJPANJ=PEKJ=QT v, RD,, 2013, L. 308. 
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.KQN H’DAQNA Je=JIKEJO, ?A ?KdA dAIAQNA QJ PATPA dA dNKEP LNERe Je?AOO=ENAIAJP 

PN=JOLKOe AJ dNKEP EJPANJA dKJP HAO FQCAO =dIEJEOPN=PEBO BN=Jd=EO, AJ L=NPE?QHEAN, de?AHHANKJP HAO 

eRAJPQAHHAO B=EHHAO =Q IKIAJP dA OA LNKJKJ?AN OQN HAO NA?KQNO LKNPeO dAR=JP AQT AJ I=PEfNA dA 

dKL=CA.  
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C/(60:8, 2 - L( c54:,9:(:054 d, 2( 1u9:0c, 680vB, -BdB8(2, ,4 
d850: 04:,84, 

 
818. *A dNKEP =dIEJEOPN=PEB eP=JP EJ?HQO d=JO u B;I C7J?VH;I GK? ?DJUH;II;DJ B'EH:H; FK8B?9 v4097, 

O’=LLHEMQA =RA? PKQPA O= RECQAQN AJ I=PEfNA OLKNPERA4098, HA u LNEJ?ELA CeJeN=H v OAHKJ HAMQAH HA 

NA?KQNO à H’=NbEPN=CA EJPANJA AOP LNKDEbe4099. 

 
'H EIL=?PA, à H’EI=CA dA ?AHHAO LNKJKJ?eAO L=N H’A$*"4100, PKQPAO HAO O=J?PEKJO 

dEO?ELHEJ=ENAO LNEOAO L=N HAO LHQO EILKNP=JPAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO MQE OKJP =OOEIEHeAO 

=QT LANOKJJAO LQbHEMQAO4101 AJ ?KJOeMQAJ?A dQ IKJKLKHA OQN H’KNC=JEO=PEKJ dAO ?KILePEPEKJO 

OLKNPERAO MQ’AHHAO dePEAJJAJP, I=PeNE=HEOe L=N H= deHeC=PEKJ HeCEOH=PERA dA LKQRKENO eP=PEMQAO 

EJOPEPQeA à HAQN LNKBEP4102. 

 
819. #J N=EOKJ dA HAQNO OP=PQPO NAOLA?PEBO4103, EH AOP dKJ? AT?HQ4104 dA O=EOEN H= !D=IbNA 

=NbEPN=HA dQ OLKNP (!A1) EJOPEPQeA =Q OAEJ dQ !,-1$4105, AP 7 fEHJ?EH?4106 HA 2NEbQJ=H =NbEPN=H dQ 

OLKNP (2A1)4107, LKQN HA PN=EPAIAJP dA ?AO HEPECAO NAHAR=JP dA H’KNdNA EJPANJA4108. 

 

                                                
4097  !. ?ER., =NP. 2060 =H. 1. 
4098 Cf. +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 117. z 4. eC=HAIAJP : 
+.-A. ,%-, u *= ?KJ?EHE=PEKJ OLKNPERA KbHEC=PKENA dAR=JP HA !KIEPe ,=PEKJ=H -HUILEMQA AP 1LKNPEB $N=Jd=EO v, ?D 
(.- . 0A!',# (dEN.), %;I CE:;I 7BJ;HD7J?fI :; HVgB;C;DJ :;I 9EDfB?JI : 7FFHE9h; gUDUH7B; ;J IFU9?7B;, ,E?A, 2001, 
L. 162. 
4099 *’EJPANdE?PEKJ dA NA?KQNO à H’=NbEPN=CA EJPANJA LKQN HAO LANOKJJAO LQbHEMQAO ?KJOPEPQA AJ ABBAP QJ LNEJ?ELA 
CeJeN=H dQ dNKEP LQbHE? (Cf. !# 1A?P., 5 I=E 1944, D7C; /;KL; -HECF?;H- H7L?;H, EF.9?J. ; AP !# AREO, 6 I=NO 
1986, EKHE:?ID;O, Jq 339710, EF.9?J.). - 4. !. (A00-11-,, u *'=NbEPN=CA AJ dNKEP LQbHE? v, AJDA, 1997, L. 16. 
4100 "Q B=EP dA OKJ OP=PQP d’u 7KJEH?JU FK8B?GK; ?D:UF;D:7DJ; v (!. OLKNP, =NP. *. 232-5 '). 
4101 *AO BedeN=PEKJO deHeC=P=ENAO (Cf. !. OLKNP, =NP. *. 131-14) ?KJOPEPQAJP dAO LANOKJJAO LNEReAO EJRAOPEAO d’QJA 
IEOOEKJ dA OANRE?A LQbHE? (Cf. !# AOO., 31 FQEHHAP 1942, &EDF;KHJ, EF.9?J. ; !# AOO., 2 =RNEH 1943, BEKgK;D, EF.9?J. ; 
!# 1A?P., 13 F=JREAN 1961, &7gD?;N, EF.9?J. ; AP !#, 22 BeRNEAN 2007, AIIE9?7J?ED :K F;HIEDD;B H;B;L7DJ :;I 
UJ78B?II;C;DJI FEKH ?D7:7FJUI 9A.0#':, Jq 264541, EF.9?J.). - .KQN H= ?KJOe?N=PEKJ HeCEOH=PERA dA ?A OP=PQP 
L=NPE?QHEAN : 9f. !0.A, =NP. *. 100-3 2q b). 
4102 Cf. !. OLKNP, =NP. *. 131-14. 
4103 Cf. $. A*A.&'*'..#, ÉPQdA 1 u 2ULKHKCEA dAO HEPECAO =Q OAEJ dQ IKQRAIAJP OLKNPEB v, EF.9?J., LL. 6-7. 
4104 Cf. ?8?:., L. 7 ; KQ +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 117. 
4105 Cf. +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, EF.9?J., L. 117. - Cf. $. *A(A2, 
u *= ?D=IbNA =NbEPN=HA dQ OLKNP dQ !,-1$ v, JKH?IFEHJ Jq 129, 2013, L. 18. 
4106 u 9*:kKD; :;I H7?IEDI FEKH B;IGK;BB;I B7 FH7D9; D; H;9EDD7YJ F7I B7 9ECFUJ;D9; :K -A, ;D C7J?VH; :; 
9EDJ;DJ?;KN :;I I7D9J?EDI :?I9?FB?D7?H;I B?U;I 7K :EF7g; v NeOEdA d=JO HA B=EP MQA u B; :HE?J fH7DT7?I :;C;KH; 
HUJ?9;DJ R 7:C;JJH; GKkKD 79J; 7:C?D?IJH7J?f IE?J IEKC?I R KD; FHE9U:KH; :k7H8?JH7g; ?DJ;HD; v ("8?:.). 
4107 Cf. !# AREO, 12 K?PKbNA 2006, Jq 373750, FHU9.). - 4. =Q OQFAP dQ dANJEAN !+A : !# AREO, 26 FQEJ 2014, Jq 
388772, ?DU:?J ; AP 0=LLKNP A,, Jq 2441, EF.9?J., LL. 43-44. 
4108 *= MQAOPEKJ dAO HEPECAO d’KNdNA EJPANJ=PEKJ=H JA OA LKOA L=O AJ I=PEfNA dA dKL=CA OQEPA à H’=HECJAIAJP dA H= 
HeCEOH=PEKJ BN=Jd=EOA OQN HAO NfCHAO EOOQAO dQ !+A, ?KJOeMQAJ?A dA H= N=PEBE?=PEKJ dA H= !'"1 L=N HA .=NHAIAJP 
BN=Jd=EO (Cf. 1. "'-,, u *= HKE dQ 5 =RNEH 2006 AP H'ACAJ?A BN=Jd=EOA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 2489).  
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-QPNA H’=NbEPN=CA, PKQPA B=?QHPe dA ?KJ?EHE=PEKJ AOP AJ?KNA EJPANdEPA OLe?EBEMQAIAJP AJ 

I=PEfNA dA dKL=CA4109, JKQRAHHA I=JEBAOP=PEKJ dA H= IeBE=J?A dAO CKQRANJAIAJP AP .=NHAIAJP 

BN=Jd=EO AJRANO HAO EJOP=J?AO OLKNPERAO4110. 

 
820. #JBEJ, HA u BEHPNA v4111 EJOP=QNe d=JO HA dKI=EJA OLKNPEB L=N H= FQNEOLNQdAJ?A 

=dIEJEOPN=PERA =U=JP de?KQRANP HA u FH?D9?F; :; BkUFK?I;C;DJ :;I LE?;I :; H;9EKHI ?DJ;HD;I v4112, 

=R=JP PKQP NA?KQNO =QT FQCAO eP=PEMQAO, = OKJ LHAEJ ABBAP AJ I=PEfNA =JPEdKL=CA4113.  

 
"=JO HA NAOLA?P dA ?APPA ?KJdEPEKJ, HAO ?KJPAOP=PEKJO dAO O=J?PEKJO dEO?ELHEJ=ENAO 

=JPEdKL=CA LNKJKJ?eAO L=N HAO BedeN=PEKJO OLKNPERAO OANKJP LKNPeAO dAR=JP4114 HAO 2NEbQJ=QT 

=dIEJEOPN=PEBO4115 BN=Jd=EO PANNEPKNE=HAIAJP4116 ?KILePAJPO4117. 

 
821. *AO NA?KQNO BKNIeO AJ NeBeNe4118 ?KJPNA ?AO O=J?PEKJO4119 KJP QJA EOOQA PAHHAIAJP 

EJ?ANP=EJA MQ’AHHAO OANKJP HA LHQO OKQRAJP AT?HQOERAIAJP ?KJPAOPeAO dAR=JP HAO IgIAO 

FQNEdE?PEKJO O=EOEAO =Q BKJd4120, L=N HA bE=EO d’QJ ?H=OOEMQA u H;9EKHI FEKH ;N9VI :; FEKLE?H v 

(0#.)4121. 

                                                
4109 Cf. "8?:., =NP. *. 141-4 =H. 1 ; AP ?8?:., =NP. *. 232-21 =H. 7. 
4110 Cf. (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 126. 
4111 Cf. !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I 
fEHC;I :; jKIJ?9;, EF.9?J., LL. 165-169. 
4112 Cf. !# 1A?P., 13 FQEJ 1984, AIIE9?7J?ED !7D:87BB CBK8 :; COIE?Dg, EF.9?J. (4. !. !&A311A0", %;I LE?;I 
:; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 165-169). 
- 4. eC=HAIAJP AJ I=PEfNA d’=NbEPN=CA EJPANJ=PEKJ=H OLKNPEB : !. =Nb. 1LKNP, =NP. 0-47 =H. 1. 
4113 *’=LLHE?=PEKJ KbHEC=PKENA dA H= LNK?edQNA dA ?KJ?EHE=PEKJ, ABBA?PERA AJ I=PEfNA dA dEO?ELHEJA CeJeN=HA, = LQ 
gPNA LNKbHeI=PEMQA =Q NAC=Nd dA OKJ =NPE?QH=PEKJ =RA? H= NfCHA NAH=PERA à H’eLQEOAIAJP dAO RKEAO dA NA?KQNO EJPANJAO. 
- 4. PKQPABKEO : !#, 26 FQEHHAP 2011, %?gK; CEHI; :; fEEJ87BB, Jq 341199 ; D., 2012, L=J., L. 704, KbO. (.-!. 
 0#'**A2 ; AJDA, 2011, L. 2491, JKPA $.  ', ; BKBB. D?9J. F;HC. :H. IFEHJ, 2011, JK 182, L. 1, KbO. (.  É0#,%#0 
AP ". 0É+7 ; C7h. :H. IFEHJ, Jq 26, 2011, L. 51, KbO. %. 0A 3 ; JKH?IFEHJ, 2012, Jq 117, L. 32, ?KJ?H. ". 
 -22#%&'. 
4114 Cf. !#, 11 I=E 1984, )U8;OH;, JJq 46828 AP 47935, EF.9?J. 
4115 Cf. !(A, =NP. *. 311-1. 
4116 Cf. !(A, =NP. 0. 312-1 =H. 1 AP ". Jq 2015-651, FHU9., =NP. 2 AP 3. 
4117 *AO ?KJPAOP=PEKJO ?KJPNA HAO de?EOEKJO =dIEJEOPN=PERAO dA H’A$*" OAN= LKNPe dAR=JP HA !KJOAEH d’#P=P (Cf. !. 
OLKNP, =NP. *. 232-24 =H. 1 : L=N HA bE=EO u :kKD H;9EKHI :; FB;?D; jKH?:?9J?ED v). 
4118 *AO NA?KQNO LKNPeO dAR=JP HAO FQNEdE?PEKJO =dIEJEOPN=PERAO J’KJP AJ LNEJ?ELA L=O d’ABBAP OQOLAJOEB, 
?KJBKNIeIAJP à QJA NfCHA CeJeN=HA dA LNK?edQNA =dIEJEOPN=PERA NALNEOA =Q OAEJ dQ !(A: 9f. !(A, =NP. *. 4. 
4119 Cf.  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., 
LL. 114 O. 9*EPECAO =dIEJEOPN=PEBO:. - 4. =QOOE : !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? 
IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 238 O.).  
4120 4. PKQPABKEO L=N AT. AJ I=PEfNA dA NeBeNe-OQOLAJOEKJ (Cf. !(A, =NP. *. 521-1) d=JO HA dKI=EJA =JPEdKL=CA : 
!#, -Nd. dA NeBeNe, 29 FQEHHAP 2004, B;DEYJ 1., Jq 269405 ; !#, -Nd. dA NeBeNe, 17 OALPAIbNA 2008, B7IJ?;D A., Jq 
319832 ; KQ !#, -Nd. dA NeBeNe, 2 de?AIbNA 2008, B;Dj7C?D A., Jq 321887, EF.9?J. - 4. AJ?KNA O’=CEOO=JP dAO 
de?EOEKJO dA H’A$*" : !#, -Nd. dA NeBeNe, 10 K?PKbNA 2014, &H B., Jq 384540, JKH?IFEHJ, JK 148, 2014, L. 10, KbO. 
(. +-,"-3 ; BKBB. D?9J. F;HC. :H. IFEHJ, 2014, JK 217/218, L. 1, KbO. ". 0É+7 ; D., 2015, .=J., L. 394, KbO. 
.. 0-!'.-,. 
4121 Cf. "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 160. - 4. 
?ALAJd=JP, LKQN QJA PAJP=PERA FQNEOLNQdAJPEAHHA EJEPEeA L=N HAO 1ANO FQCAO =dIEJEOPN=PEBO dA LH=?AN H= dEO?ELHEJA 
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'H u I; FHUI;DJ; :k78EH: 9ECC; KD iFHE9VI f7?J R KD 79J;j v4122 MQE OA NA?KJJ=iP L=N O= 

J=PQNA u E8j;9J?L; v, dfO HKNO MQ’EH O’=CEP LNe?EOeIAJP AP QJEMQAIAJP AJ LNEJ?ELA dA OA dePANIEJAN 

OQN HA OKNP dA H’=?PA ?KJPAOPe4123.  

 
822. !’AOP LKQNMQKE H’ePAJdQA dAO LKQRKENO dQ FQCA4124 AOP JAPPAIAJP LHQO NedQEPA MQ’AJ 

I=PEfNA dA u 9EDJ;DJ?;KN IK8j;9J?f v4125 KQ u :; FB;?D; jKH?:?9J?ED v4126, LQEOMQA4127, OA LH=d=JP 

=Q FKQN dA H’edE?PEKJ dA H’=?PA, EH JA LKQNN= MQA NAFAPAN HA NA?KQNO KQ de?EdAN dA OKJ =JJQH=PEKJ 

MQE OAN= =HKNO AJ LNEJ?ELA NePNK=?PERA4128. 

  
,KJ IKEJO BKJd=IAJP=H4129 AOP HA ?=N=?PfNA d’KNdNA LQbHE? dQ 0#.4130, AJ ?KJOeMQAJ?A 

dA MQKE u B; CEO;D J?HU :; Bk7DDKB7J?ED :kKD; :U9?I?ED FHEDED9U; IKH H;9EKHI FEKH ;N9VI :; 

FEKLE?H ;IJ KD CEO;D :kEH:H; FK8B?9 (w) :EDJ B;I F7HJ?;I, R KD B?J?g; GK;B9EDGK;, F;KL;DJ I; 

                                                
CeJeN=HA OKQO H’eCEdA dQ u LHAEJ ?KJPAJPEAQT v : 2A 1PN=ObKQNC, 25 FQEJ 2009, &KBB;H, Jq 05-04715, D., 2011, L=J., 
L. 703, KbO. .. 0-!'.-, (*= de?EOEKJ AJ ?=QOA =U=JP PKQPABKEO ePe ?AJOQNeA AJ =LLAH). 
4122 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 244, L. 223. 
4123 "8?:. 
4124 4. ?8?:., JJq 243 O., LL. 223 O. 
4125 'H AOP MQAOPEKJ dA H= dEOPEJ?PEKJ LNKLKOeA L=N *. "3%3'2 AP +. 5A*',# NALKO=JP u IKH B7 D7JKH; :; B7 
GK;IJ?ED FEIU; 7K jKg; F7H B; H;9EKHI :EDJ ?B ;IJ I7?I? v (0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA 
ed., EF.9?J., Jq 229, L. 210). 
4126 3JA PAHHA ?H=OOEBE?=PEKJ LNKLKOeA L=N #. *A$#00'Ç0# OA BKJdA OQN u BkUJ;D:K; v AP H= u D7JKH; v dAO LKQRKENO 
dQ FQCA (0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 228, L. 209). #HHA dEOPEJCQA HA 
u 9EDJ;DJ?;KN :; FB;?D; jKH?:?9J?ED v =QOOE bEAJ dQ u 9EDJ;DJ?;KN :; Bk7DDKB7J?ED v MQA dQ u 9EDJ;DJ?;KN :; 
Bk?DJ;HFHUJ7J?ED v (dAO =?PAO =dIEJEOPN=PEBO) AP AJBEJ dQ u 9EDJ;DJ?;KN :; B7 HUFH;II?ED v (!KJPN=RAJPEKJO dA CN=JdA 
RKENEA) (Cf. "8?:., LL. 209-210). 
4127 #J =Q?QJ ?=O HAO FQCAO JA dEOLKOANKJP dA H= LKOOEbEHEPe dA NeBKNIAN H’=?PA HEPECEAQT ?KIIA EHO HA LKQNN=EAJP AJ 
MQ=HEPe dA FQCA dA LHAEJ ?KJPAJPEAQT, ?A MQE ?KJOPEPQA QJA dEBBeNAJ?A BKJd=IAJP=HA AJPNA HAO NA?KQNO EJPAJPeO ?KJPNA 
HAO =?PAO BedeN=QT AP ?AQT MQE LAQRAJP H’gPNA (Cf. !. OLKNP, =NP. *. 232-24) ?KJPNA HAO =?PAO LNEO L=N H’A$*". 
4128 *A ?=N=?PfNA NePNK=?PEB dAO =JJQH=PEKJO ?KJPAJPEAQOAO LAQP L=NBKEO LKOAN LNKbHfIA, N=EOKJ LKQN H=MQAHHA P=JP 
H= HKE MQA H= FQNEOLNQdAJ?A KJP LNeRQ dAO Ie?=JEOIAO LANIAPP=JP dA NAIedEAN à ?A PULA dA OEPQ=PEKJO, DKNO QPEHEO=PEKJ 
dA H= PA?DJEMQA dAO u R=HEd=PEKJO HeCEOH=PERAO v. 1QN dAI=JdA dQ NAMQeN=JP, HAO FQCAO LKQNNKJP PKQP d’=bKNd (!(A, 
=NP. *. 911-1 O.) AJFKEJdNA à H’=dIEJEOPN=PEKJ dA LNAJdNA dAO IAOQNAO dePANIEJeAO AJ RQA dA H’ATe?QPEKJ dA H= ?DKOA 
FQCeA,. !ALAJd=JP, H= FQNEdE?PEKJ =dIEJEOPN=PERA R= =HKNO OA LNKJKJ?AN AJ MQ=HEPe dA FQCA dA LHAEJ ?KJPAJPEAQT, 
OKHQPEKJ LNK?DA dA H= PA?DJEMQA FQNEOLNQdAJPEAHHA dEPA dAO u =JJQH=PEKJO dEBBeNeAO v AJ I=PEfNA dA 0#. (4. !#, 27 
FQEHHAP 2001, -?JH7D, Jq 222509, %;8., L. 411 ; AJDA, 2001, L. 1046, ?DNKJ. +. %37-+A0 AP .. !-**', ; !#, 
25 I=NO 2002, C7?II; :'7IIKH7D9;-799?:;DJI 7gH?9EB; :K B7I-Rh?D, Jq 224055, %;8. L. 110 ; !# AOO., 11 I=E 2004, 
AIIE9?7J?ED AC ! ;J 7KJH;I, Jq 255886, %;8., L. 197 ; AJDA, 2004, L. 1183, ?DNKJ. !. *A,"A'1 AP $. *#,'!A ; 
RFDA, 2004, L. 454, ?KJ?H. !. "#471 ; KQ !# 1A?P., 25 BeRNEAN 2005, FH7D9; -UBU9EC, Jq 247866, %;8., L. 86 ; 
AJDA, 2005, L. 997, ?DNKJ. !. *A,"A'1 AP $. *#,'!A ; 0$"A 2005, L. 802, ?KJ?H. #. .0A"A- -0"#,A4#). 
4129 +gIA O’EH J’AOP MQAOPEKJ MQ’EJdENA?PAIAJP dA IAOQNAO dEO?ELHEJ=ENAO ("=JO H= IAOQNA Kn HAO A32 LANIAPPAJP 
u QJEMQAIAJP v d’e?D=LLAN à PKQPA O=J?PEKJ =JPEdKL=CA), HAO de?EOEKJO dA NABQO d’A32 =dKLPeAO L=N H’A$*" dA 
B=dKJ ATLNAOOA KQ =?MQEOA EILHE?EPAIAJP, JA LKQNNKJP à H’EJOP=N dAO O=J?PEKJO BedeN=HAO B=ENA H’KbFAP MQA d’QJ 0#. 
(Cf. !#, 21 I=NO 2011, DKCED, Jq 341572, %;8., LL. 1072, 1100 AP 1172 ; AJDA, 2011, L. 1102 ; C7h. :H. IFEHJ, 
2011, Jq 24, L. 77, JKPA #. 0A1!&#* ; D., 2012, L=J., L. 704, KbO. !. "3"-%,-, ; JKH?IFEHJ, 2012, Jq 116, L. 
26, ?DNKJ. #. &-,-0A2. - 4.  .  0'%,-,, u *QPPA ?KJPNA HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, 
EF.9?J., L. 45 ; KQ "8?:., u *AO OLKNPEBO dQ CNKQLA ?EbHA JA OKJP L=O HEbNAO d'=HHAN AP RAJEN v, D., 2013, L. 2750, 
N=FKQP=JP =QT de?EOEKJO LNEOAO AJ I=PEfNA d’A32, ?AHHAO NAH=PERAO à H= deOECJ=PEKJ dAO OLKNPEBO d=JO HA CNKQLA ?EbHA 
d’=PDHfPAO OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ). 
4130 4. 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., JJq 255 O., LL. 232 O. ; KQ !. 
"#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 753. 
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FHUL7BE?H ;D JEKJ UJ7J :; B7 FHE9U:KH; (w) ;J GK; B; jKg;, ;D 97I :k78IJ;DJ?ED :;I F7HJ?;I, ;IJ 

J;DK :; H;B;L;H :kEff?9;, ;D JEKJ UJ7J Ug7B;C;DJ :; B7 FHE9U:KH; (w) v4131. 

 
823. 1QER=JP H’KNdNA JKNI=H dAO MQAOPEKJO MQA HAO FQCAO O=EOEO d’QJ 0#. LAQRAJP =RKEN à OA 

LKOAN4132, =LNfO O’gPNA LAJ?DeO OQN H= NA?AR=bEHEPe dAO NA?KQNO LKNPeO dAR=JP AQT, ?AQT-?E RKJP 

AT=IEJAN HAO IKUAJO à H’=LLQE dAOMQAHO HAO =PDHfPAO LKQNOQEREO RKJP ?KJPAOPAN HA bEAJ-BKJde dAO 

O=J?PEKJO HAQN =U=JP ePe EJBHECeAO4133. 

 
*AO MQ=PNA (4) IKUAJO EJRK?=bHAO dAR=JP AQT, AJ?KNA =LLAHeO u 97I :kEKL;HJKH;I v4134, 

OKJP NACNKQLeO4135 AJ dAQT (2) u 97KI;I jKH?:?GK;I v dEOPEJ?PAO4136 NAHAR=JP dA H= HeC=HEPe ATPANJA 

(S,c:054 1) KQ EJPANJA (S,c:054 2)4137. 

S,c:054 1 - L, c54:8E2, d, 8B.u2(80:B ,x:,84, d, 2( dBc09054 
 

824. !KJPN=ENAIAJP à QJA FQNEOLNQdAJ?A bEAJ eP=bHEA dALQEO H= de?EOEKJ u 1K?EePe 

'JPAN?KLEA v4138, H= NfCHA dA H= u ?NEOP=HHEO=PEKJ v dQ deb=P ?KJPAJPEAQT à H= OQEPA dA H’ATAN?E?A 

d’QJ NA?KQNO =dIEJEOPN=PEB LNe=H=bHA KbHEC=PKENA (0A.-) OAIbHA deOKNI=EO dARKEN NAHARAN dQ 

L=OOe4139.  

                                                
4131 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 256 3q), L. 234. 
4132 -NdNA MQE =IfJA HAO FQCAO à OA dePANIEJAN OQN HAO NA?KQNO MQE OKJP LKNPeO dAR=JP AQT OAHKJ QJ N=EOKJJAIAJP 
?KILNAJ=JP HAO PNKEO (3) eP=LAO OQER=JPAO : u 9ECFUJ;D9; v, u H;9;L78?B?JU v AP u fED: v (0. !&A.31, DHE?J :K 
9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 467, L. 387). 
4133 Cf. (.-!. *A.-3 *#, u *A ?KJPNmHA dAO de?EOEKJO dEO?ELHEJ=ENAO dAO BedeN=PEKJO OLKNPERAO L=N HA FQCA 
=dIEJEOPN=PEB v, JC)  , 1999, L. 24 ; KQ (.-+. &3-, "A )#0+A"#!, u *A ?KJPNmHA dA H= HeC=HEPe dAO de?EOEKJO 
dAO BedeN=PEKJO OLKNPERAO =U=JP HA ?=N=?PfNA d'=?PAO =dIEJEOPN=PEBO v, RD), 1985, L. 407. 
4134 #. *A$#00'Ç0#, -H7?JU :; B7 jKH?:?9J?ED 7:C?D?IJH7J?L; ;J :;I H;9EKHI 9EDJ;DJ?;KN, 2fIA ed.,  ANCAN-
*ARN=QHP, P. 2, 1896, LL. 496 O. 
4135 !#, 20 $eRNEAN 1953, ,E9?UJU "DJ;H9EF?;, Jq 9772, EF.9?J. - 4. $. %A8'#0, u #OO=E dA LNeOAJP=PEKJ JKQRAHHA 
dAO KQRANPQNAO dQ NA?KQNO LKQN AT?fO dA LKQRKEN v, EDCE, 1951, L. 77 ; +.-(. %3É"-,, u *= ?H=OOEBE?=PEKJ dAO 
IKUAJO d'=JJQH=PEKJ dAO =?PAO =dIEJEOPN=PEBO : 0eBHATEKJO OQN QJ eP=P dAO PN=R=QT v, EF.9?J., L. 82 ; %. *# 0#2-,, 
u *'KNECEJA dAO ?=O d'KQRANPQNA dQ NA?KQNO LKQN AT?fO dA LKQRKEN d'=LNfO HAO NAIKJPN=J?AO dAO .=NHAIAJPO =Q 
64'''fIA OEf?HA, RD), 1986, L. 1599 ; A. !*A#71, %'ULEBKJ?ED :; B7 FHEJ;9J?ED jKH?:?9J?EDD;BB; :; B'7:C?D?IJHU 
7K CEO;D :K H;9EKHI FEKH ;N9VI :; FEKLE?H, PDfOA .KEPEANO, 2005, LL. 789 AP O. ; +. 1A311#0#A3, %;I 
9B7II?f?97J?EDI :;I 97I :'EKL;HJKH; :K H;9EKHI FEKH ;N9VI :; FEKLE?H. EII7? :'7D7BOI; 9H?J?GK;, PDfOA .=NEO ', 2002. 
4136 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 782. - ..-*. $0'#0, (. .#2'2, )HU9?I :; 
:HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 781. - (.  5A*',#, DHE?J 7:C?D?IJH7J?f, 23fIA ed., "=HHKV, ?KHH. .Ne?EO "NKEP LQbHE? 
O?EAJ?A LKHEPEMQA, 2010, Jq 629. 
4137 4. AJ?KNA OQN ?APPA MQAOPEKJ : $. +#**#0A7, u 0A?KQNO LKQN AT?fO dA LKQRKEN (+KUAJO d’=JJQH=PEKJ) v, 
RUF. 9EDJ. 7:C., JJq 13 à 27 9*eC=HEPe ATPANJA: AP 28 à 42 9*eC=HEPe EJPANJA:. z #P AJ I=PEfNA OLKNPERA : +. "A 
+-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., JJq 150 à 154 9*eC=HEPe ATPANJA: AP 155 à 160 9*eC=HEPe 
EJPANJA: ; "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 165 
9*eC=HEPe ATPANJA dA H= O=J?PEKJ: AP JJq 166 à 171 9*eC=HEPe EJPANJA dA H= O=J?PEKJ:. 
4138 Cf. !#, 20 $eRNEAN 1953, ,E9?UJU "DJ;H9EF?;, Jq 9772, EF.9?J. 
4139 !#, 21 I=NO 2007,  7HD?;H, Jq 284586, %;8., L 364, ; %)A, Jq 236, 26 JKRAIbNA 2007, L. 10, KbO. A. 
!*A#71 AP $. +#**#0A7 ; AJDA, 2007, L. 661, KbO. 1.  . ; AJF), 2007, L. 237, JKPA 4. 0#,A3"'# ; DH. 
7:C., +=E 2007, Jq 5, ?KII. 78, JKPA -. %3'**A3+-,2. 
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!AH= OECJEBEA u GK'?B (w) 9AOP: FEII?8B; 7K H;GKUH7DJ :'?DLEGK;H JEKJ CEO;D :; :HE?J 

DEKL;7K 7FHVI IED H;9EKHI : B; H;9EKHI jKH?:?9J?EDD;B FEIJUH?;KH D'(w.) 9AOP: F9HQO: 9H?IJ7BB?IU, 

D? 7K D?L;7K :;I CEO;DI D? 7K D?L;7K :;I 97KI;I jKH?:?GK;I ?DLE978B;I (w), 9O:;KB;I B;I 

9ED9BKI?EDI 9dQ dAI=JdAQN: (w) GK? :9KERAJP: 9?ALAJd=JP: 7LE?H B; CWC; E8j;J (w), 

B'UJ79JP: v4140. 

 
825. *AO LKOOEbEHEPeO dA ?KJPAOP=PEKJ dAO =?PAO dAO BedeN=PEKJO OLKNPERAO OA PNKQRAJP AJ 

?KJOeMQAJ?A BKNPAIAJP eH=NCEAO dfO HKNO MQA PKQP IKUAJ MQE =QN=EP =QL=N=R=JP ePe ?KJOEdeNe 

?KIIA JKQRA=Q AP ENNA?AR=bHA, OA N=LLKNP=JP à QJA ?=QOA dA HeC=HEPe ATPANJA ?KIIA EJPANJA, 

OAN= deOKNI=EO LNEO AJ ?KILPA L=N HAO FQCAO O=EOEO4141.  

 
1E ?KJPAOP=PEKJ EH U =, OANKJP AT=IEJeO HAO u UBUC;DJI ;NJUH?;KHI :; Bk79J; v4142 

?KILNAJ=JP HAO EHHeC=HEPeO NAH=PERAO à H= u 9ECFUJ;D9; v (F 1) dA H’=QPAQN dA H’=?PA =EJOE MQ’à H= 

u fEHC; v AP à H= u FHE9U:KH; v (F 2) =LLHE?=bHAO à H= LNEOA dA de?EOEKJ4143.  

F 1 - L’04c536B:,4c, 
 
826. u DK FE?DJ :; LK; :; B7 BUg7B?JU ;NJ;HD;, B; jKg; 9=dIEJEOPN=PEB:, ?DJ;H:?I7DJ B; 

:UL;BEFF;C;DJ :'KD :UIEH:H; ?DIJ?JKJ?EDD;B, ;N;H9; 9PKQP d’=bKNd: IED 9EDJH[B; IKH B7 

9ECFUJ;D9; :;I EHg7D;I fU:UH7KN 7KJ;KHI :;I :U9?I?EDI v4144 MQE RKJP HAQN gPNA OKQIEOAO, 

JKP=IIAJP AJ I=PEfNA dEO?ELHEJ=ENA. 

 
*A RE?A d’EJ?KILePAJ?A AOP ?AHQE u GK? ;DJ79h; KD; :U9?I?ED BEHIGK; IED 7KJ;KH Dk7L7?J 

F7I B; FEKLE?H BUg7B :; B7 FH;D:H; v4145. 'H KBBNA H= u g7H7DJ?9A: v dQ u H;IF;9J v L=N HAO LANOKJJAO 

LQbHEMQAO KQ LNEReAO ATANd=JP QJA IEOOEKJ dA OANRE?A LQbHE? u :;I FH?D9?F;I :; h?UH7H9h?; 

9ECC; :k7KJEDEC?; v4146. 

 

                                                
4140 #. *A,%#*'#0, u *EIEP=PEKJ dA H'EJ?EdAJ?A d'QJA LNK?edQNA dA ?KJ?EHE=PEKJ KbHEC=PKENA OQN H'KBBE?A dQ FQCA 
dQ ?KJPN=P v, AJDA, 2015, L. 701. - 4. AJ?KNA : +. "#%-$$#, u "AI=JdA JKQRAHHA v, RUF. 9EDJ. 7:C., Jq 28. z 
Cf. O’=CEOO=JP dAO LNeIE?AO d’QJA PAHHA OKHQPEKJ : !# 1A?P., 18 JKRAIbNA 2005, !EKB8H;GK;, Jq 270075, %;8., L. 
513 ; DH. 7:C., 2006, ?KII. 5 ; AJDA, 2005, L. 2455, ?DNKJ. !. *A,"A'1 AP $. *#,'!A ; %)A, 21 =RNEH 2006, 
L. 16, KbO. A. !*A7#1 ; RFDA, 2006, L. 543, ?KJ?H. 2.-6. %'0A0"-2. 
4141 Cf. LKQN HAO dKI=EJAO AT?HQO, ?’AOP-à-dENA DKNO 0A.- : "8?:. 
4142 (.-!. 0'!!', DHE?J 7:C?D?IJH7J?f gUDUH7B, 5fIA ed., &=?DAPPA ÉdQ?=PEKJ, ?KHH. &3 É?KJKIEA, 2013, L. 287. 
4143 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 782. - ..-*. $0'#0, (. .#2'2, )HU9?I :; 
:HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 781. - (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 629. 
4144 +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 150. 
4145 (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 631. 
4146 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 786. 
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4EO=JP à O=J?PEKJJAN dAO ENNeCQH=NEPeO d’QJA u ;NJHWC; gH7L?JU v4147, QJ PAH IKUAJ AOP 

d’u EH:H; FK8B?9 v AP dARN= L=N OQEPA gPNA OKQHARe d’KBBE?A L=N HAO FQCAO O=EOEO =HKNO IgIA MQA HA 

NAMQeN=JP OLKNPEB JA H’=QN=EP L=O EJRKMQe à H’=LLQE dA O= dAI=JdA d’=JJQH=PEKJ dA H’=?PA MQ’EH 

AOPEIAN=EP EHHeC=H4148. 

 
827.  EAJ MQA HAO DULKPDfOAO d=JO HAOMQAHHAO HAO BedeN=PEKJO OLKNPERAO KQ HAQNO KNC=JAO 

EJPANJAO JA LKQR=EAJP HeC=HAIAJP OA LNKJKJ?AN =EAJP LQ gPNA ?KJ?ANJeAO4149, HAO ?=O HAO LHQO 

JKIbNAQT d’=JJQH=PEKJ dA HAQNO =?PAO ?KJ?ANJAJP ?AHHAO d=JO HAOMQAHHAO HAQNO OAQHAO 

?KILKO=JPAO EJPANJAO J’eP=EAJP L=O ?KILePAJPAO LKQN LNAJdNA HAO de?EOEKJO ?KJPAOPeAO4150. 

 
'H O’=CEP dA u 9H:7 fEHC; v H= LHQO NeL=JdQA u :; Bk?D9ECFUJ;D9; v ?KNNAOLKJd=JP à 

H’DULKPDfOA u :7DI B7GK;BB; Bk7KJ;KH :; Bk79J; 9?KJPAOPe: 9=QN=: ;CF?9ePe: IKH B7 9ECFUJ;D9; v 

dA H’KNC=JA4151 MQE dAR=EP JKNI=HAIAJP =dKLPAN ?AHQE-?E. 

 
828. 'H ?KJREAJP L=N =EHHAQNO dA dEOPEJCQAN AJ H= I=PEfNA4152, =Q RQ dAO DULKPDfOAO MQE KJP LQ 

dKJJAN HEAQ à dAO de?EOEKJO FQNEOLNQdAJPEAHHAO4153, AJPNA HAO ?=O d’EJ?KILePAJ?A I=PeNEAHHA (A) 

AP PAILKNAHHA (B). 

A - L,9 /y65:/C9,9 d’04c536B:,4c, 3(:B80,22, 
 

829. *AO BedeN=PEKJO OLKNPERAO eP=EAJP AJ LNEJ?ELA HeC=HAIAJP =LPAO à LNAJdNA HAO de?EOEKJO 

?KJPAOPeAO. 1AQHAIAJP, HAO KNC=JAO MQE KJP =dKLPe AP JKPEBEe ?AO dANJEfNAO =QT =PDHfPAO IEO AJ 

?=QOA U =R=EAJP LNK?ede AJ Ie?KJJ=EOO=J?A dAO NfCHAO dA NeL=NPEPEKJ EJPANJA KQ OP=PQP=ENA dAO 

?KILePAJ?AO, N=EOKJ LKQN H=MQAHHA HAO =?PAO ?KJ?ANJeO OA PNKQR=EAJP =PP=MQ=bHAO.  

 

                                                
4147 "8?:., Jq 782. - 4. eC=HAIAJP AJ ?A OAJO : (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 631. 
4148 Cf. "8?:., Jq 782. - 4. eC=HAIAJP : ?8?:., Jq 631. 
4149 Cf. AJ I=PEfNA dA dKL=CA : !#, 17 F=JREAN 1992, )?;HH7J, Jq 124779, %;8., L. 1331 ; R;L. jKH. U9E. IFEHJ, 1994, 
Jq 30, L. 57, KbO. (. !A0 A(-. 
4150 (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 632. 
4151 "8?:. 4q. 
4152 Cf. JKP=IIAJP, +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 150. 
4153 1AN= L=OOe OKQO OEHAJ?A HA ?=O d’u ?D9ECFUJ;D9; iH7J?ED; BE9?j v MQE ?KJ?ANJAN=EP JKP=IIAJP H’DULKPDfOA 
d=JO H=MQAHHA QJ KNC=JA BedeN=H PAH MQ’QJA HECQA NeCEKJ=HA =QN=EP u 7g? ;D :;hEHI :; I7 PED; J;HH?JEH?7B; :; 
9ECFUJ;D9; v (!. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 790, ?EP=JP JKP=IIAJP OQN ?A 
LKEJP : %. *'#2-4#A36, u *’EJ?KILePAJ?A H7J?ED; BE9? v, R;L. 7:C., 1954, L. 29) AP =EJOE O=J?PEKJJe QJ IAIbNA 
=BBEHEe à QJA =QPNA *ECQA NeCEKJ=HA. #J ABBAP, EH J’AOP B=EP eP=P MQA dAO OLKNPEBO d’QJ ?ANP=EJ JERA=Q L=NPE?EL=JP =Q 
IEJEIQI à dAO ?KILePEPEKJO dA JERA=Q J=PEKJ=H AP LKQN H= LHQL=NP EJPANJ=PEKJ=QT, NAHAR=JP L=N OQEPA dA H= 
?KILePAJ?A dEO?ELHEJ=ENA dAO KNC=JAO ?AJPN=QT dA HAQN BedeN=PEKJ, ?’AOP-à-dENA dAO ?KIIEOOEKJO dEO?ELHEJ=ENAO 
EJPANJAO à HAQN BedeN=PEKJ J=PEKJ=HA AP JKJ à OAO ?KILKO=JPAO de?KJ?AJPNeAO KQ de?AJPN=HEOeAO. 
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"=JO ?AO ?KJdEPEKJO, OAN= LHQO LNe?EOeIAJP O=J?PEKJJeA H’u ?D9ECFUJ;D9; H7J?ED; 

C7J;H?7; v dAOdEPO KNC=JAO MQE =QNKJP =CE AJ dAO I=PEfNAO LKQN HAOMQAHHAO EHO J’=R=EAJP NAdQ 

=Q?QJA deHeC=PEKJ4154, AJ OA NeBeN=JP =QT OP=PQPO KQ NfCHAIAJPO NeCEOO=JP H’KNC=JEO=PEKJ EJPANJA 

dAO BedeN=PEKJO =Q JKI dAOMQAHHAO EHO O’eP=EAJP LNKJKJ?eO4155.  

 
830. "=JO QJA =BB=ENA4158, QJA OGEAQOA LNKBAOOEKJJAHHA ?KJR=EJ?QA dA dKL=CA à H’K??=OEKJ 

d’QJA ?KILePEPEKJ BQP O=J?PEKJJeA L=N O= BedeN=PEKJ EJPANJ=PEKJ=HA dA dEOMQ=HEBE?=PEKJ dA 

H'eLNAQRA dA OH=HKI Ce=JP dQN=JP H=MQAHHA AHHA =R=EP LANBKNIe, I=EO AJ?KNA LNEReA dA H= Ied=EHHA 

KbPAJQA AP OQOLAJdQA dA L=NPE?EL=PEKJ à PKQPA ?KILePEPEKJ dA OGE. *’AJOAIbHA dQ dKOOEAN BQP 

=HKNO ?KIIQJEMQe =Q LNeOEdAJP dA H= BedeN=PEKJ BN=Jd=EOA dA OGE =R=JP MQA ?A dANJEAN JA JKPEBEA 

HAOdEPAO O=J?PEKJO à H’EJPeNAOOeA. 

  
!KJPN=ENAIAJP =QT =QPNAO O=J?PEKJO LNKJKJ?eAO L=N O= BedeN=PEKJ EJPANJ=PEKJ=HA4160, u B7 

C;IKH; :; IKIF;DI?ED J;CFEH7?H; 9MQE HQE eP=EP: ?DfB?gU; v dAR=EP, u 9L:EKH 7LE?H ;ff?979?JU :7DI 

iB';IF79; jKH?:?GK; ?DJ;HD;j, EK I? B'ED FHUfVH;, FEKH WJH; 7FFB?978B; 7KN 9ECFUJ?J?EDI 

EHg7D?IU;I ;D FH7D9; F7H B7 FU:UH7J?ED fH7DT7?I; :; IA? (w) 9gPNA: iH;FH?I;j F7H B;I EHg7D;I 

:?I9?FB?D7?H;I 9ECFUJ;DJI :; B7 FF, v4161. 

 
831. *’=PDHfPA OQOLAJdQA AJ ?KJOeMQAJ?A OQN QJ LH=J EJPANJA L=N de?EOEKJ dA OKJ LNeOEdAJP4162 

R= AJ ?KJOeMQAJ?A O=EOEN HA FQCA =dIEJEOPN=PEB OQLNgIA =BEJ dA RKEN =JJQHAN ?APPA O=J?PEKJ, HA 

!KJOAEH d’ÉP=P NAJRKU=JP à OKJ PKQN H’=BB=ENA dAR=JP HA 2NEbQJ=H =dIEJEOPN=PEB dA %NAJKbHA MQE 

eP=EP PANNEPKNE=HAIAJP ?KILePAJP4163.  

 
#J PKQPA HKCEMQA, HAO FQCAO CNAJKbHKEO KJP =HKNO ?AJOQNe ?APPA de?EOEKJ =QT IKPEBO : 

u GK'7K9KD; :?IFEI?J?ED :;I IJ7JKJI :; B7 FU:UH7J?ED fH7DT7?I; :; IA? D; :EDDW=EP: :UBUg7J?ED 

(w) 9à OKJ: FHUI?:;DJ FEKH ;N;H9;H, (w) 9AJ OKJ: DEC (w), B; FEKLE?H :?I9?FB?D7?H; :EDJ 9;BB;-

                                                
4154 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 791. 
4155 Cf. !#, 10 =RNEH 1991, QFEKN B;HDh7H:, Jq 89480. 
4158 2A %NAJKbHA, 1AN FQEHHAP 1991,  K?gD7H:, Jq 91-724, %;8., L. 625 ; D., 1991, OKII., L. 395, KbO. (.-.. 
)A0A/3'**-. 
4160 /QE u D'7L7?;DJ F7I (w) FEKH WJH; ;NU9KJUI, R FHE:K?H; :;I ;ff;JI jKH?:?GK;I ;D :HE?J ?DJ;HD; (w), 9;I C;IKH;I 
(w) 9eP=JP: iF7H D7JKH;j :'7FFB?97J?ED ?CCU:?7J; v ((.-.. )A0A/3'**-, u ALLHE?=PEKJ AJ $N=J?A dA O=J?PEKJO 
dEO?ELHEJ=ENAO LNEOAO L=N QJA BedeN=PEKJ OLKNPERA EJPANJ=PEKJ=HA v, D., 1991, L. 395). 
4161 "8?:. 
4162 *=dEPA O=J?PEKJ NeOQHP=JP dA H= JKPEBE?=PEKJ dA u B7 B;JJH; :K9dEP: FHUI?:;DJ (w) ?DfEHC7DJ &BB;  K?gD7H: :; 
9;JJ; IKIF;DI?ED v, MQE u 9EHH;IFED:9=EP: R KD; :U9?I?ED :; IKIF;DI?ED, FHEDED9U; F7H B7 FF, v ("8?:.). 
4163#J =LLHE?=PEKJ dAO PATPAO NeCEOO=JP H= MQAOPEKJ dAO PNEbQJ=QT ?KILePAJPO =Q OAEJ dA H= FQNEdE?PEKJ 
=dIEJEOPN=PERA (Cf. OQN ?APPA MQAOPEKJ AJ H’AOLf?A : "8?:.). - 1E ?AO dANJEANO KJP eRKHQe, HAO PNEbQJ=QT =dIEJEOPN=PEBO 
dAIAQNAJP ?KILePAJPO LKQN FQCAN dAO NA?KQNO EJPAJPeO ?KJPNA HAO de?EOEKJO dA O=J?PEKJ LNEOAO L=N HAO BedeN=PEKJO 
OLKNPERAO deHeC=P=ENAO. 



  462 

9? ;IJ ?DL;IJ?; F7H :UBUg7J?ED :K C?D?IJH; 9h7HgU :;I IFEHJI, 9EDfEHCUC;DJ 7KN :?IFEI?J?EDI 

FHU9?JU;I :; B'7HJ?9B; 17 :; B7 BE? :K 16 jK?BB;J 1984 v4164. 

 
AdKLPeA d=JO ?AO ?KJdEPEKJO, u B7 :U9?I?ED v dA OQOLAJOEKJ ?KJPAOPeA u GK? FHUI;DJ9=EP: 

KD 97H79JVH; :?I9?FB?D7?H;, UC7D9=EP: 9AJ ABBAP: :'KD; 7KJEH?JU ?D9ECFUJ;DJ; v4165 AP JA LKQR=EP 

gPNA R=HEdeA4166.  

 
832. *’DULKPDfOA dA H’EJ?KILePAJ?A I=PeNEAHHA J’AOP L=O H= OAQHA à gPNA LNKbHeI=PEMQA d=JO 

HA dKI=EJA OLKNPEB, HAO FQNEdE?PEKJO =dIEJEOPN=PERAO =U=JP JKP=IIAJP AQ à dA IQHPELHAO NALNEOAO 

à OA LNKJKJ?AN OQN H= R=HEdEPe dA O=J?PEKJO LNKJKJ?eAO L=N dAO BedeN=PEKJO dKJP AHHAO dAR=EAJP 

FQCAN dA H= R=HEdEPe =HKNO MQA H’=PDHfPA IEO AJ ?=QOA J’eP=EP LHQO =BBEHEe à ?AO dANJEfNAO =Q IKIAJP 

dA H= LNEOA dA O=J?PEKJ.  

B - L,9 /y65:/C9,9 d’04c536B:,4c, :,3658,22, 
 
833. !APPA QHPEIA DULKPDfOA NAHAR=JP dA H’u ?D9ECFUJ;D9; H7J?ED; J;CFEH?I v4175 REAJP 

JKP=IIAJP dA dKJJAN HEAQ à QJA JKQRAHHA de?EOEKJ NAHAR=JP dQ dKI=EJA =JPEdKL=CA.  

 
"A I=JEfNA CeJeN=HA d=JO ?AO ?=O, u Bk7KJEH?JU 7:C?D?IJH7J?L; v RANN= O= de?EOEKJ 

?AJOQNeA u ;D H7?IED :; 9ED:?J?EDI :; :KHU; DED H;IF;9JU;I, 9LQEOMQ’AHHA =QN=: 7g? 7BEHI GKk;BB; 

Dk(w) 9eP=EP: F7I ;D9EH; EK FBKI 9ECFUJ;DJ; v4176. 

 
834. "A B=dKJ OLe?EBEMQA AJ I=PEfNA OLKNPERA, HAO FQNEdE?PEKJO =dIEJEOPN=PERAO KJP PAJQ à 

u FHU9?I;9N: (w) 9?APPA: 9ECFUJ;D9; H7J?ED; J;CFEH?I :;I EHg7D;I fU:UH7KN v, HAQN EJPANRAJPEKJ 

=U=JP AQ LKQN ABBAP dA u B?C?J;9N: B; FEKLE?H GK; F;KL;DJ FHUJ;D:H; ;N;H9;H 9;HJ7?D;I 

fU:UH7J?EDI v4177. 

                                                
4164 2A %NAJKbHA, 1AN FQEHHAP 1991,  K?gD7H:, Jq 91-724, EF.9?J. 
4165 "8?:. 
4166 .=N =EHHAQNO, OE H= u 9ED9?I?ED v dQ FQCAIAJP dA ?A PNEbQJ=H u FEK9R=EP: B7?II;H 9HE?H; GK; B'?IIK; 7KH7?J UJU 
:?ffUH;DJ; I? B;I IJ7JKJI fU:UH7KN 7L7?;DJ :EDDU 9ECFUJ;D9; 7K FHUI?:;DJ fU:UH7B v, EH J’=QN=EP u 8?;D UL?:;CC;DJ 
F7I v LQ AJ =HHAN dA H= OKNPA, ?=N u EKJH; 9HA B=EP: GK'ED 9=QN=EP: F9Q: 7L7D9;H GK; B; FH?D9?F; gUDUH7B :;I :HE?JI :; 
B7 :Uf;DI; (w) 9=QN=EP ePe: U9EHDU ;D B'78I;D9; :'7KJEH?JU :?I9?FB?D7?H; 9EBBUg?7B;, ?B f79HH=EP: IKHJEKJ E8I;HL;H GK; 
B'7HJ. 6 :;I IJ7JKJI JOF;I ?CFEIUI 7KN fU:UH7J?EDI IFEHJ?L;I, H;9EDD79EOO=EP: 7 FH?EH? B7 GK7B?JU :'EHg7D; :?I9?FB?D7?H; 
7K 9EC?JU :?H;9J;KH fU:UH7B, R :Uf7KJ :'KD 7KJH; EHg7D; R GK? 9; :;HD?;H 7KH7?J ;NFH;IIUC;DJ :EDDU :UBUg7J?ED IKH 
9; FE?DJ v ((.-.. )A0A/3'**-, u ALLHE?=PEKJ AJ $N=J?A dA O=J?PEKJO dEO?ELHEJ=ENAO LNEOAO L=N QJA BedeN=PEKJ 
OLKNPERA EJPANJ=PEKJ=HA v, EF.9?J., L. 395). 
4175 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 790 (!EP=JP JKP=IIAJP OQN ?A LKEJP : (.-
+. A3 7, u *’EJ?KILePAJ?A H7J?ED; J;CFEH?I v, RD), 1953, L. 1). 
4176 "8?:. 
4177 +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 150. 
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!’AOP à H’K??=OEKJ dA H= ?eHfbNA =BB=ENA u ,KQH=Nd v MQ’AHHAO KJP LKOe HAO F=HKJO dA ?APPA 

FQNEOLNQdAJ?A4178 : u KD; fU:UH7J?ED IFEHJ?L; D';IJ F7I h78?B?JU; R FHEDED9;H KD; I7D9J?ED 

:?I9?FB?D7?H; R H7?IED :; f7?JI GK?, GK;BB; GK; IE?J B7 :7J; R B7GK;BB; ?BI EDJ UJU 9ECC?I, B'EDJ UJU 

F7H KD; F;HIEDD; GK?, R B7 :7J; R B7GK;BB; ?B ;IJ IJ7JKU F7H B'EHg7D; 9ECFUJ;DJ :; B7 fU:UH7J?ED, 

D'7L7?J FBKI B7 GK7B?JU :; B?9;D9?U :; 9;JJ; fU:UH7J?ED v4179.  

 
835. .KQN =LLNe?EAN H= ?KILePAJ?A u H7J?ED; J;CFEH?I v dAO KNC=JAO BedeN=QT, d B; jKg; I; 

FB79; 7BEHI DED R B7 :7J; :;I f7?JI GK? EDJ CEJ?LU B7 I7D9J?ED, C7?I R 9;BB; R B7GK;BB; B7 I7D9J?ED 

;IJ FH?I; v4180. 

 
3JA PAHHA OKHQPEKJ, 7 fEHJ?EH? =LLHE?=bHA dfO HKNO MQA H= LANOKJJA IEOA AJ ?=QOA J’= F=I=EO 

ePe PEPQH=ENA d’QJA HE?AJ?A BedeN=HA4181, I=EJPAO BKEO NeEPeNeA4182 PKQP AJ =U=JP B=EP H’KbFAP 

d’=OOKQLHEOOAIAJPO AJ ?ANP=EJAO DULKPDfOAO OPNE?PAIAJP deHEIEPeAO4183, J’AJ dAIAQNA L=O IKEJO 

?NEPEMQ=bHA4184 à QJ dKQbHA LKEJP dA RQA.  

 
836. #HHA EILHEMQA, AJ ABBAP, JKJ OAQHAIAJP MQ’QJA LANOKJJA HE?AJ?EeA =Q IKIAJP dA H= 

?KIIEOOEKJ dA B=EPO B=QPEBO =Q NAC=Nd dAO JKNIAO OLKNPERAO JA OKEP F=I=EO O=J?PEKJJeA, I=EO 

                                                
4178 !#, 4 JKRAIbNA 1983, 'EKB7H:, Jq 41775, %;8., L. 451 ; AJDA, 1984, L. 531, ?DNKJ. 1!&-22* AP &3 A! 
; D., 1984, '0, L. 485, KbO. +. &É!/3A0"-2&É0-, ; QKEJ. jKH., 1984, 1, L. 3, JKPA +. -.  
4179 !#, 4 JKRAIbNA 1983, 'EKB7H:, EF.9?J. 
4180 +. dA +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 150. 
4181 Cf. !#, 28 =RNEH 2014, fU:UH7J?ED fH7DT7?I; :; fEEJ87BB, Jq 373051, EF.9?J. - "=JO ?APPA =BB=ENA, u *AKJ=NdK v, 
=J?EAJ FKQAQN AP OQNPKQP AJ H’K??QNNAJ?A dENA?PAQN OLKNPEB dQ ?HQb dA BKKPb=HH dQ .=NEO-1=EJP-%ANI=EJ =R=EP ePe 
OQOLAJdQ dA OAO BKJ?PEKJO AJ dANJEAN NAOOKNP L=N H= ?KIIEOOEKJ OQLeNEAQNA d'=LLAH dA H= $edeN=PEKJ BN=Jd=EOA dA 
BKKPb=HH ($$$) LKQN =RKEN bKQO?QHe QJ =NbEPNA à H= BEJ d’QJ I=P?D. 1AQHAIAJP, ?KIIA HA H=EOO=EP AJPNARKEN 
H’KNdKJJ=J?A dA NeBeNe dQ PNEbQJ=H =dIEJEOPN=PEB dA .=NEO (/QE =R=EP de?Ede dA OQOLAJdNA H’ATe?QPEKJ dA H= O=J?PEKJ 
HA PKQ?D=JP : 9f. 2A, -Nd. dA NeBeNe, 15 K?PKbNA 2013, %;ED7H:E, Jq 1313375/9), H’EHHeC=HEPe dA ?APPA de?EOEKJ eP=EP 
BH=CN=JPA dfO HKNO MQA H'KNC=JA dEO?ELHEJ=ENA AJ ?=QOA =R=EP OP=PQe OQN OKJ ?=O =HKNO MQ’EH J'eP=EP PEPQH=ENA d'=Q?QJA 
HE?AJ?A BedeN=HA (HE?AJ?A dKJP, L=N =EHHAQNO, EH J’=R=EP F=I=EO ePe PEPQH=ENA). 
4182 Cf. !#, 26 K?PKbNA 1992, /?D9;DJ, Jq 133354 ; R;L. jKH. U9E. IFEHJ, 1993, Jq 25, L. 76, KbO. 1. "-3+ É-
 '**'É ; AP !AA ,=JPAO, 4 FQEHHAP 2013, Jq 12,201439 ; BKBB. D?9J. F;HC. :H. IFEHJ, 2013, Jq 204, L. 12, KbO ". 
0É+7 (+gIA OKHQPEKJ LKQN QJ NABQO dA HE?AJ?A à PEPNA deBEJEPEB MQE AOP =OOEIEH=bHA à QJA O=J?PEKJ dEO?ELHEJ=ENA). 
4183 #J I=PEfNA dA dEO?ELHEJA CeJeN=HA AJ ABBAP, u 9?:;HJ7?D;I jKH?:?9J?EDI 7:C;JJ;DJ (w) GK; B7 F;HIEDD; GK? D';IJ 
FBKI B?9;D9?U; FK?II; WJH; :;IJ?D7J7?H; DED R FHEFH;C;DJ F7HB;H :'KD; I7D9J?ED :?I9?FB?D7?H; C7?I :'KD; C;IKH; 
7:C?D?IJH7J?L;, GK? D';IJ 9=HKNO: F7I I7DI F7H;DJU 7L;9 KD; I7D9J?ED (w), 7K CE?DI :7DI I7 f?D7B?JU v ("E?P. LANI. 
"N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 59). 'H AOP MQAOPEKJ 
LNEJ?EL=HAIAJP dA ?=O dA NABQO dA deHERN=J?A dA HE?AJ?AO OLKNPERAO d=JO dAO ?=O ATPNgIAO JKJ ATLNAOOeIAJP 
AJREO=Ce L=N HAO JKNIAO BedeN=HAO (Cf. ?8?:. : LKQN QJ NABQO dA HE?AJ?A à QJA LANOKJJAO IEOA AJ ?=QOA OQN HA LH=J 
LeJ=H AP u FEKHIKL?; v, I=EO J’=U=JP AJ?KNA B=EP H’KbFAP d’=Q?QJA ?KJd=IJ=PEKJ (!EP=JP : 2A .=NEO, 7 de?AIbNA 
1993 ; RJE,, 1994, Jq 30, L. 59, KbO. (.-$. *A!&A3+#). 2KQPABKEO, u B; jKg; 7:C?D?IJH7J?f I'7IIKH; 
9Je?AOO=ENAIAJP d=JO ?AO ?=O: GK; B7 C;IKH; 9EDI;HL7JE?H; ?DLEGKU; D; 9EDIJ?JK; F7I ;D HU7B?JU KD; LUH?J78B; 
I7D9J?ED v ("8?:., ?EP=JP : !#, 27 K?PKbNA 1999, FU:UH7J?ED fH7DT7?I; :; fEEJ87BB, Jq 196251, EF.9?J.), I=EO QJA 
OEILHA u C;IKH; (w) FHUI;DJ9=JP: B; 97H79JVH; :'KD; i:U9?I?ED 9EDI;HL7JE?H; ;J KHg;DJ;j v ("8?:., ?EP=JP : !#, 5 
I=E 1995, BKHHK9h7g7, JK 155820, EF.9?J.).  
4184 Cf. ?8?:., Jq 58 NAH=PERAIAJP à H= I=PEfNA dEO?ELHEJ=ENA CeJeN=HA. 
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AJ?KNA MQA dA PAHO B=EPO JA O=QN=EAJP gPNA LNEO AJ ?KILPA QHPeNEAQNAIAJP, JKP=IIAJP =Q IKIAJP 

Kn ?APPA dANJEfNA de?EdAN=EP dA B=ENA QJA dAI=JdA dA JKQRAHHA HE?AJ?A =QLNfO dA H= BedeN=PEKJ à 

H=MQAHHA AHHA BoP =QL=N=R=JP =BBEHEeA.  

 
!’AOP H= N=EOKJ LKQN H=MQAHHA, ?KJPN=ENAIAJP =Q dKI=EJA dA H= dEO?ELHEJA CeJeN=HA, 

dEBBeNAJPO L=HHE=PEBO BQNAJP EJOP=QNeO AJ I=PEfNA =JPEdKL=CA =QT BEJO dA JAQPN=HEOAN HAO ABBAPO 

JeB=OPAO dA ?APPA FQNEOLNQdAJ?A d=JO HAO dAQT ?=O LNe?EPeO. 

 
837. 'H O’=CEP IgIA d’QJ Ie?=JEOIA à dKQbHA dePAJPA ?=N, JKJ OAQHAIAJP QJA LANOKJJA 

?KQL=bHA dA B=EPO dA dKL=CA JA LKQNN= F=I=EO e?D=LLAN à PKQPA O=J?PEKJ AJ N=EOKJ dA H= 

?KILePAJ?A dEO?ELHEJ=ENA EJOPEPQeA =Q LNKBEP dA H’A$*" à H’eC=Nd dAO u F;HIEDD;I DED 

B?9;D9?U;I v dA BedeN=PEKJO OLKNPERAO BN=Jd=EOAO4185, I=EO AJ?KNA dARN=-P-AHHA, =LNfO =RKEN ePe 

LNe=H=bHAIAJP O=J?PEKJJeA, u 7LE?H J?HU JEKJ;I B;I 9EDIUGK;D9;I v dA ?APPA u I7D9J?ED v4186 OE 

AHHA deOEN=EP B=ENA QJA dAI=JdA dA JKQRAHHA HE?AJ?A4187.  

 
*= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA AOP =EJOE RAJQA à LHQOEAQNO NALNEOAO ?KJBENIAN ?A ?DAB 

dA ?KILePAJ?A dA H’A$*" d=JO QJA DULKPDfOA dA ?A PULA4188. 

 
838. .KQN JA LNAJdNA MQA H’ATAILHA HA LHQO Ne?AJP4189, QJ OLKNPEB =R=EP ePe OKQIEO à QJ 

?KJPNmHA =JPEdKL=CA EJKLEJe AJ 2007 dQN=JP HAO ?D=ILEKJJ=PO dA $N=J?A u ÉHEPA v d’=PDHePEOIA, 

O=JO K??=OEKJJAN d=JO QJ LNAIEAN PAILO dA LKQNOQEPAO à OKJ AJ?KJPNA AJ N=EOKJ dQ ?=N=?PfNA à 

H’eLKMQA FQCe u "?D9B7II78B;" v dA OAO =J=HUOAO L=N HA deL=NPAIAJP dAO =J=HUOAO dA H’A$*"4190.  

 
!’AOP PKQPABKEO O=JO ?KILPAN OQN HA B=EP MQA OKJ e?D=JPEHHKJ u   v NAOP=EP à dEOLKOEPEKJ 

dQdEP deL=NPAIAJP MQE de?Ed= dA LNK?edAN =Q ?KQNO dA H’=JJeA 2010 à dA JKQRA=QT PAOPO MQE KJP 

                                                
4185 Cf. !. OLKNP, =NP. *. 232-22 =H. 1 1q. 
4186 "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 59. 
4187 'H AOP eC=HAIAJP LKOOEbHA dA B=ENA HA L=N=HHfHA =RA? HAO DULKPDfOAO dA NABQO dA HE?AJ?A d=JO dAO ?=O OLe?EBEMQAO 
AJREO=CeO L=N dEBBeNAJPO PATPAO BedeN=QT (Cf. "8?:. - 4. JKP=IIAJP HA 0fCHAIAJP EJPeNEAQN dA H= $$!, 23 BeRNEAN 
2014, =N. 55 u 0ABQO dA HE?AJ?A v, =QT PANIAO dQMQAH : u 9H:7 :UB?LH7D9; :'KD; B?9;D9; I;H7 H;fKIU; (w) R JEKJ; 
F;HIEDD; 9EKF78B; :'79J;I FEHJ7DJ gH7L;C;DJ 7JJ;?DJ; R B'hEDD;KH EK R B7 FHE8?JU, EK :EDJ B; 9ECFEHJ;C;DJ 7KH7?J 
UJU :; D7JKH; R :?I9HU:?J;H B7 FFC EK B; IFEHJ 9O9B?IJ; ;D gUDUH7B (w) v). 
4188 4. AJ LNAIEAN HEAQ : !#, 25 I=E 2010, ,J7D?IB7I, Jq 332045, EF.9?J. 
4189 !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. - 4. (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO 
AP OLKNPERAO v, EF.9?J., Jq 133. 
4190 "8?:. 
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deIKJPNe H= LNeOAJ?A d’QJ LNKdQEP EJPANdEP, à O=RKEN H'eNUPDNKLKjePEJA NA?KIbEJ=JPA, d=JO OKJ 

KNC=JEOIA4191.  

 
839. .KQNOQERE AJ ?KJOeMQAJ?A dEO?ELHEJ=ENAIAJP AP O=J?PEKJJe L=N H’A$*" MQE HQE EJPANdEP 

u :; F7HJ?9?F;H F;D:7DJ :;KN 92: 7DI 7KN 9ECFUJ?J?EDI ;J C7D?f;IJ7J?EDI IFEHJ?L;I EHg7D?IU;I 

EK 7KJEH?IU;I F7H B7 FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, (w) B'.D?ED fH7DT7?I; :;I E;KLH;I 

B7ZGK;I :'U:K97J?ED FhOI?GK;, 9AP: (w) B7 FU:UH7J?ED IFEHJ?L; ;J gOCD?GK; :K JH7L7?B ;J F7H B7 

FU:UH7J?ED fH7DT7?I; :K IFEHJ :';DJH;FH?I; v, H’=PDHfPA ?KJ?ANJe ATANd= QJ NA?KQNO ?KJPNA ?APPA 

de?EOEKJ AJ RQA dA H= B=ENA =JJQHAN4192.  

 
*’A$*" eP=EP, =Q RQ dA H’=NCQIAJP=ENA OKQHARe L=N H’=PDHfPA, EJ?KILePAJPA LKQN HQE 

EJBHECAN QJA PAHHA O=J?PEKJ AJ N=EOKJ dQ B=EP MQ’EH J’eP=EP LHQO, =Q IKIAJP dA OKJ LNKJKJ?e, OKEP 

HA 27 K?PKbNA 2011, HE?AJ?Ee dA H= $edeN=PEKJ BN=Jd=EOA d'=PDHePEOIA. 

 
840. x ?APPA K??=OEKJ, HA !KJOAEH d’ÉP=P dAR=EP u FHU9?I;H (w) B7 HUF7HJ?J?ED :;I 9ECFUJ;D9;I 

;D C7J?VH; :; I7D9J?EDI :?I9?FB?D7?H;I BEHIGK; :;I f7?JI :; :EF7g; EDJ UJU 9EDIJ7JUI v4193. 

  
'H debQP= L=N QJ N=LLAH dA H= OKHQPEKJ ?H=OOEMQA OAHKJ H=MQAHHA u KD; fU:UH7J?ED IFEHJ?L; 

D';IJ F7I h78?B?JU; R FHEDED9;H KD; I7D9J?ED :?I9?FB?D7?H; R H7?IED :; f7?JI GK?, GK;BB; GK; IE?J 

B7 :7J; R B7GK;BB; ?BI EDJ UJU 9ECC?I, B'EDJ UJU F7H KD; F;HIEDD; GK?, R B7 :7J; R B7GK;BB; ?B ;IJ 

IJ7JKU IKH B7 I7D9J?ED, D'7 FBKI B7 GK7B?JU :; B?9;D9?U :; 9;JJ; fU:UH7J?ED v4194. 

  
841. *’=BB=ENA =QN=EP LQ gPNA ?HmPQNeA à ?A OP=dA, L=N =J=HKCEA à H= OKHQPEKJ =dKLPeA AJ I=PEfNA 

dA dEO?ELHEJA CeJeN=HA. !’eP=EP PKQPABKEO eHQdAN HA B=EP MQA H’A$*" dEOLKOA d’QJA ?KILePAJ?A dA 

LNEJ?ELA à H’eC=Nd dAO OLKNPEBO JKJ-HE?AJ?EeO L=NPE?EL=JP à dAO ?KILePEPEKJO J=PEKJ=HAO, ?DAB #P 

dA ?KILePAJ?A OQN HA BKJdAIAJP dQMQAH H’A$*" =R=EP O=J?PEKJJe H’=PDHfPA LKQNOQERE. 

 
 #J H’AOLf?A, H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA = R=HEde H’EJPANRAJPEKJ dA H’A$*" d=JO 

?APPA DULKPDfOA LNe?EOA MQE J’eP=EP L=O AJREO=CeA L=N HAO PATPAO, HAO dEOLKOEPEKJO dA H’=NP. *. 232-

                                                
4191 x H’K??=OEKJ dA ?APPA =BB=ENA, HA !KJOAEH d’ÉP=P = eC=HAIAJP R=HEde HA NA?KQNO =QT u =J=HUOAO NePNKOLA?PERAO v, 
L=NBKEO IEOAO AJ yQRNA L=N H’A$*", d=JO HA bQP dA de?KQRNEN =Q IKUAJ dA PA?DJEMQAO JKQRAHHAO d’=J=HUOAO 
d’e?D=JPEHHKJO =JPEdKL=CA dAO LNKdQEPO =QPNABKEO EJdePA?P=bHAO. 
4192 !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. 
4193 !.-A. "3 0#3'*, u *= NeL=NPEPEKJ dAO ?KILePAJ?AO AJ I=PEfNA dA O=J?PEKJO dEO?ELHEJ=ENAO LKQN B=EPO dA 
dKL=CA v, JC) A, Jq 21, 20 +=E 2013, =?P. 430. 
4194 !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. - Cf. LKQN H’=NNgP u BKJd=PAQN v AJ I=PEfNA dA dEO?ELHEJA CeJeN=HA : 
!#, 4 JKRAIbNA 1983, 'EKB7H:, Jq 41775, EF.9?J. z 4. ; LKQN N=LLAH dA ?APPA OKHQPEKJ d=JO QJA DULKPDfOA NAH=PERA 
=Q dKI=EJA =JPEdKL=CA AP LKNP=JP OQN dAO B=EPO EdAJPEMQAO à ?AQT ePQdEeO : !#, 25 I=E 2010, ,J7D?IB7I, Jq 332045, 
EF.9?J. 
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22 =H. 1 1q dQ !KdA dQ OLKNP eP=JP KNECEJ=ENAIAJP dAOPEJeAO à LANIAPPNA à H’A$*" dA O=J?PEKJJAN 

HAO =PDHfPAO dEOLKO=JP d’QJA HE?AJ?A deHERNeA L=N QJA BedeN=PEKJ ePN=JCfNA AP L=NPE?EL=JP à QJA 

?KILePEPEKJ OLKNPERA OA deNKQH=JP OQN HA OKH BN=Jd=EO.  

 
842. *A !KJOAEH d’ÉP=P = AJ H’K??QNNAJ?A ?KJOEdeNe MQA u :7DI B; 97I E] KD IFEHJ?f, GK? 7 f7?J 

B'E8j;J :'KD; FHE9U:KH; :?I9?FB?D7?H; R H7?IED :; f7?JI 9ECC?I 7BEHI GK'?B UJ7?J B?9;D9?U :'KD; 

fU:UH7J?ED, 7 9;IIU :'WJH; B?9;D9?U F7H 9;JJ; fU:UH7J?ED R B7 :7J; R B7GK;BB; (w) B;I EHg7D;I :; 

B7 fU:UH7J?ED :;L9=EAJP: 9JKNI=HAIAJP: I; FHEDED9;H, ?B 7FF7HJ9AJ=EP: R B'Ag;D9; fH7DT7?I; :; 

BKJJ; 9EDJH; B; :EF7g;, 9ECFUJ;DJ; ;D L;HJK :K 1° :; B'7HJ?9B; %. 232-22 (w), :';N;H9;H B; 

FEKLE?H :?I9?FB?D7?H; R B'Ug7H: :; 9; IFEHJ?f FEKH B;I ?DfH79J?EDI (w) 9=JPEdKL=CA: (w) v, ?AHHA-

?E OA PNKQR=JP L=N OQEPA u 9ECFUJ;DJ; FEKH FHEDED9;H R B';D9EDJH; :; B'?DJUH;IIU B7 I7D9J?ED 

?DfB?gU; F7H B7 :U9?I?ED 7JJ7GKU; v4195. 

 
!APPA EOOQA B=RKN=bHA à QJA HQPPA ABBE?=?A ?KJPNA HA dKL=CA J’eP=EP L=O eREdAJPA à LNeRKEN 

AP OAIbHA ?KJOPEPQAN QJ JKQRAH ATAILHA dA LNEOA AJ ?KJOEdeN=PEKJ L=N HAO FQNEdE?PEKJO LQbHEMQAO 

BN=Jd=EOAO dA H= HeC=HEPe OLKNPERA. 

 
843. 'H AOP AJ?KNA HKEOEbHA dA OA dAI=JdAN ?A MQ’EH OAN=EP =dRAJQ d’QJA de?EOEKJ dA O=J?PEKJ 

dEO?ELHEJ=ENA LNEOA L=N H’A$*" =Q PEPNA dA OKJ LKQRKEN dA OQbOPEPQPEKJ =QT BedeN=PEKJO OLKNPERAO 

MQE J’=QN=EP L=O =CE d=JO HAO deH=EO HeC=QT =HKNO MQA HA OLKNPEB ?KJ?ANJe JA OAN=EP LHQO HE?AJ?Ee 

dA O= BedeN=PEKJ ? 

 
"=JO ?A ?=O, HA ?DAB dA ?KILePAJ?A JA ?KJ?ANJA MQA HAO HE?AJ?EeO BedeN=QT. -N, O=QB à 

NA?KQNEN dA JKQRA=Q à H= PA?DJEMQA dA H= OQbOPEPQPEKJ dA b=OA HeC=HA, H= FQNEdE?PEKJ =dIEJEOPN=PERA 

dARN=EP JKNNI=HAIAJP =JJQHAN QJA O=J?PEKJ eRAJPQAHHA =dKLPeA d=JO ?AO ?KJdEPEKJO. AQ?QJA 

dEOLKOEPEKJ PATPQAHHA JA BKJd=JP H= ?KILePAJ?A dA H’A$*", H= FQNEOLNQdAJ?A u ,KQH=Nd v dARN=EP 

PNKQRAN =LLHE?=PEKJ. 

 
844. /QKE MQ’EH AJ OKEP, H’=PDHfPA JKP=IIAJP O=J?PEKJJe LKQN dAO B=EPO dA dKL=CA dEOLKOA 

AJ?KNA =Q OAEJ dQ L=UO=CA FQNEdEMQA BN=Jd=EO d’QJ =NOAJ=H dA PATPAO KQ LNEJ?ELAO JKJ-e?NEPO LKQN 

B=ENA =JJQHAN ?APPA de?EOEKJ deB=RKN=bHA.  

 

                                                
4195 "8?:. 
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*= LNAQRA dA OKJ EHHeC=HEPe LKQNN= AJ L=NPE?QHEAN gPNA N=LLKNPeA =Q IKUAJ dA H= 

deIKJOPN=PEKJ dA H’ATEOPAJ?A d’QJ RE?A dA BKNIA KQ, LHQO OoNAIAJP, d’QJ RE?A dA LNK?edQNA MQA 

O= HA?PQNA BAN=EP =LL=N=iPNA. 

F 2 - L,9 v0c,9 d, -583, ,: d, 685cBdu8, 
 
845. !AO dAQT (2) ?=PeCKNEAO dA RE?AO OKJP CeJeN=HAIAJP PN=EPeAO dA ?KJ?ANP AP NACNKQLeAO L=N 

H’AJPNAIEOA dA H= JKPEKJ dA u fEHC7B?IC; v =QMQAH PKQP =?PA =dIEJEOPN=PEB AOP OKQIEO4196. !AHQE-

?E dKEP AJ ABBAP u WJH; FH?I, 7FHVI KD; FHE9U:KH;, :7DI :;I fEHC;I :UJ;HC?DU;I v4197.  

 
2KQPABKEO, OE u 9H:7 FHE9U:KH; ;IJ 9EDIJ?JKU; :; Bk;DI;C8B; :;I HVgB;I :kUB78EH7J?ED :; 

Bk79J; KD?B7JUH7B v KQ u D;gEJ?KC v, O= u fEHC; (w) 9ED9;HD; B7 FHUI;DJ7J?ED 9I=PeNEAHHA: :; 

Bk79J; v AJ?KNA MQ=HEBEeA d’u ?DIJHKC;DJKC v4198.  

 
846. *AO u UBUC;DJI v AJ MQAOPEKJ, bEAJ MQA u BEg?GK;C;DJ :?IJ?D9JI v4199 =Q RQ dA ?AO 

deBEJEPEKJO OKJP LKQNP=JP CeJeN=HAIAJP u 9EDfED:K9O: v4200 à PAH LKEJP MQA HAQN ?KJPAJPEAQT 

OAIbHAN=EP AJ LN=PEMQA u KD?f?9e: v L=N ?AHQE u :; Bk;N9VI :; FEKLE?H v MQE PAJdN=EP à O=J?PEKJJAN 

HAQN JKJ-NAOLA?P L=N H’EJPANIedE=ENA dQ OAQH RK?=bHA ?KJJQ OKQO HA JKI dA u L?9; :; fEHC; v4201.  

 
 'H OAN= Je=JIKEJO PAJPe dA dEOPEJCQAN ?AO dEBBeNAJPAO ?KILKO=JPAO dQ BKNI=HEOIA4202 =Q 
IKIAJP dA PN=EPAN dAO NA?KQNO LKNPeO ?KJPNA HAO de?EOEKJO BedeN=HAO4203. 
 
847. *= HeC=HEPe =dIEJEOPN=PERA AJ CeJeN=H, KQ OLKNPERA AJ L=NPE?QHEAN4204, LKQNN= u WJH; 7ff;9JU; 

F7H KD EK FBKI?;KHI L?9;I v dA ?APPA J=PQNA MQE RKJP AJCAJdNAN H= ?AJOQNA dAO =?PAO dA O=J?PEKJ, 

à H= ?KJdEPEKJ PKQPABKEO MQA ?AQT-?E LNeOAJPAJP QJ ?=N=?PfNA u IK8IJ7DJ?;B v4205.  

                                                
4196 (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 633. 
4197 "8?:. 
4198 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 492.  
4199(. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 633. 
4200 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 492.  
4201(. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 633. 
4202 !H=OOEBE?=PEKJ JKP=IIAJP LNKLKOeA L=N $. %A8'#0 (Cf. $. %A8'#8, u #OO=E dA LNeOAJP=PEKJ JKQRAHHA dAO 
?=O d’KQRANPQNA dQ NA?KQNO LKQN AT?fO dA LKQRKEN AJ 1950 v, EF.9?J., LL. 77 O.). 
4203 4. AJ?KNA : ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 492 O. 
4204 ,e=JIKEJO, u B7 GK7B?JU jKH?:?GK; :;I :U9?I?EDI :;I fU:UH7J?EDI Ik;IJ JHVI D;JJ;C;DJ 7CUB?EHU; v JKP=IIAJP 
AJ N=EOKJ dQ B=EP MQA u 9H:;I ?DIJ?JKJ?EDI IFEHJ?L;I (w) B;I FBKI ?CFEHJ7DJ;I (w) I; IEDJ FHEf;II?EDD7B?IU;I IKH B; 
FB7D :K :HE?J (w) ;D I; :EJ7DJ :7DI B;KHI IJ7JKJI :kKD 9EHFKI :; HVgB;I (w), ;D C;JJ7DJ ;D FB79; :;I 9ECC?II?EDI 
R 97H79JVH; jKH?:?GK;, 9?KIIA: ;D :?IFEI7DJ :; I;HL?9;I jKH?:?GK;I v ( . $-3!&#0, ÉPQdA 10 u !KJPNmHAO 
FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 117). - 1QNPKQP, NAH=PERAIAJP à H= u C7J?VH; 
:?I9?FB?D7?H; v, MQA ?A OKEP d=JO HA dKI=EJA =JPEdKL=CA KQ dA H= dEO?ELHEJA CeJeN=HA, u Bk7FFB?97J?ED :kKD HVgB;C;DJ 
:?I9?FB?D7?H; JOF; (w) ?CFEIU F7H :U9H;J, 7 F;HC?I :; C?;KN ;D97:H;H ;J IU9KH?I;H B;I :U9?I?EDI (w) v =dKLPeAO 
d=JO ?A ?=dNA ("8?:.). 
4205 "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 165. 
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3J RE?A dA BKNIA (A) KQ dA LNK?edQNA (B) J’K??=OEKJJAN= =EJOE H’=JJQH=PEKJ d’QJA 

de?EOEKJ dA O=J?PEKJ MQA OE AP OAQHAIAJP OE u 9H:k;N?IJ;D9; :9A: 9?AO: ?HHUgKB7H?JU9O: v = AQ u KD; 

?DfBK;D9; :UJ;HC?D7DJ; IKH B7 FH?I; :; :U9?I?ED v4206. 

A - V0c,9 d, -583, 
 
848. $=QPA d’gPNA =PPAEJPA d’QJ RE?A dA BKNIA4207, HAO O=J?PEKJO BedeN=HAO dKERAJP NeLKJdNA =QT 

ATECAJ?AO dA u CEJ?L7J?ED v (1) AP dA u I?gD7JKH; v (2) dAO =?PAO =dIEJEOPN=PEBO4208, H= Je?AOOEPe 

d’QJ =?PA L=OOe L=N u U9H?J v4209 eP=JP AT?HQA dA ?AO LNKLKO LKQN dAO N=EOKJO eREdAJPAO4210. 

1 - M5:0v(:054 d, 2( 9(4c:054 
 
849. *’KbHEC=PEKJ dA IKPER=PEKJ LNKLNA à dEBBeNAJPO PULAO d’=?PAO dA H= LQEOO=J?A LQbHEMQA OA 

BKJd=EP OQN H= HKE dQ 11 FQEHHAP 19794211 ?KJPN=ECJ=JP H’=dIEJEOPN=PEKJ à O’ATLHEMQAN L=N e?NEP OQN 

HAO N=EOKJO MQE H’KJP ?KJdQEPA à =dKLPAN O= de?EOEKJ4212.  

 
*AO dEOLKOEPEKJO BKJd=IAJP=HAO LNKLNAO à ?APPA KbHEC=PEKJ BECQN=JP deOKNI=EO =Q OAEJ dQ 

?KdA dAO NAH=PEKJO AJPNA HA LQbHE? AP H’=dIEJEOPN=PEKJ4213 KJP LQ AP ?KJPEJQAJP à LKOAN LNKbHfIA 

d=JO HA dKI=EJA dQ OLKNP. #J ABBAP, u B; :Uf7KJ :; CEJ?L7J?ED :;I :U9?I?EDI v LNEOAO AJ ?APPA 

I=PEfNA ?KJOPEPQA H’QJ dAO u FE?DJI f7?8B;I (w) HU9KHH;DJI ;J (w) 9;DIKHUI F7H B;9O: jKg;I9O: v 

=dIEJEOPN=PEBO4214. 

                                                
4206 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 788. - 4. d=JO HA IgIA OAJO AJ I=PEfNA 
OLKNPERA : "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 165. - 
Cf. eC=HAIAJP: !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., LL. 536-537, PN=EP=JP AJ 
H’K??QNNAJ?A dA u fEHC7B?JUI IK8IJ7DJ?;BB;I v L=N KLLKOEPEKJ u 7KN fEHC7B?JUI 799;IIE?H;I v dKJP H= REKH=PEKJ JA 
O=QN=EP ?KJdQENA à QJA =JJQH=PEKJ dA H= IAOQNA. "A I=JEfNA CeJeN=HA, H= de?EOEKJ ?KJPAOPeA OQbEN= H= ?AJOQNA dAO 
FQCAO =dIEJEOPN=PEBO PKQPAO HAO BKEO MQA HAO u fEHC7B?JUI I9ANKJP: UJ78B?;I ;D LK; :; :EDD;H :;I g7H7DJ?;I v =QT 
OLKNPEBO KQ MQA HAQN JKJ-NAOLA?P (&KNO DULKPDfOAO d’u KHg;D9; v KQ u I?JK7J?ED9O: ;N9;FJ?EDD;BB;9O: v =U=JP 
u H;D:9Q: :?ff?9?B; B9AQN: (w) 799ECFB?II;C;DJ (w) v) =QN= AQ LKQN d ;ff;J (w) :; 9h7Dg;H B; I;DI v dA ?APPA 
dANJEfNA ("8?:., L. 537). - "A I=JEfNA CeJeN=HA, u 9E:B Ik7g?J :kUL?J;H :7DI KD :EC7?D; E] B7 HUgB;C;DJ7J?ED ;IJ 
78ED:7DJ; ;J 9ECFB;N; GK; B7 CE?D:H; ;HH;KH ;DJH7YD;, FEKH 9;JJ; I;KB; H7?IED, Bk7DDKB7J?ED :; Bk79J; v (..-*. 
$0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 788). 
4207 AQ OAJO u IJH?9J v : ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 790. 
4208 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 790. 
4209 "8?:. 
4210 #J ABBAP, EH JA O=QN=EP U =RKEN dA LNEOA dA O=J?PEKJ dEO?ELHEJ=ENA L=N KN=H KQ OKQO H= BKNIA d’QJA u de?EOEKJ 
EILHE?EPA v, dfO HKNO MQA ?AO dANJEfNAO dKERAJP gPNA IKPEReAO AP OECJeAO. #J H’=bOAJ?A dA JKPEBE?=PEKJ dAO de?EOEKJO 
dEO?ELHEJ=ENAO, EH JA O=QN=EP dKJ? F=I=EO U =RKEN dA O=J?PEKJ ABBA?PERA. 
4211 *KE Jq 79-587 dQ 11 FQEHHAP 1979 NAH=PERA à H= IKPER=PEKJ dAO =?PAO =dIEJEOPN=PEBO AP à H'=IeHEKN=PEKJ dAO 
NAH=PEKJO AJPNA H'=dIEJEOPN=PEKJ AP HA LQbHE?, J(, 12 FQEHHAP 1979, L. 1711. 
4212 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 504. 
4213 Cf. !0.A, =NP. *. 211-1 à 6 ?KJ?ANJ=JP HAO dEOLKOEPEKJO d’=LLHE?=PEKJ CeJeN=HA NAH=PERAO à H= IKPER=PEKJ dAO 
=?PAO =dIEJEOPN=PEBO.  
4214  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
117. - !A MQE AOP LNKbHeI=PEMQA dfO HKNO MQ’QJA PAHHA KbHEC=PEKJ LANIAP d’u ;NFB?GK;H 9à QJ =PDHfPA:, F7H KD 
H7?IEDD;C;DJ 9;DJHU IKH B;I f7?JI FHU9?I GK? BK? IEDJ H;FHE9hUI, ;D GKE? 9;I f7?JI 9EDIJ?JK;DJ KD; f7KJ; :?I9?FB?D7?H;, 
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850. #J HAQN MQ=HEPe d’u EHg7D?IC;I (w) :; :HE?J FH?LU 9h7HgUI :kKD; C?II?ED :; I;HL?9; FK8B?9 

7:C?D?IJH7J?f v4215 =OOEIEHeO dA ?A B=EP =QT u 7KJEH?JUI 7:C?D?IJH7J?L;I v4216 ?H=OOEMQAO, HAO 

BedeN=PEKJO deHeC=P=ENAO AJPNAJP d=JO HA ?D=IL d'=LLHE?=PEKJ dQ !0.A AP dA OAO dEOLKOEPEKJO 

NAH=PERAO =QT KbHEC=PEKJO dA IKPER=PEKJO dAO =?PAO edE?PeO L=N H’ u 9=::C?D?IJH7J?ED v4217 =Q OAJO 

H=NCA, dfO HKNO JKP=IIAJP MQ’AHHAO IAPPAJP AJ yQRNA HAQN LKQRKEN dEO?ELHEJ=ENA.  

 
*’AJOAIbHA dAO u :U9?I?EDI 7:C?D?IJH7J?L;I ?D:?L?:K;BB;I :Uf7LEH78B;I v4218 MQ’AHHAO 

LNAJJAJP OKJP =EJOE ?KJ?ANJeAO, AJ ?A ATLNAOOeIAJP ?KILNEOAO, HAO u :U9?I?EDI GK? ?DfB?g;DJ KD; 

I7D9J?ED v4219.  

 
851. 2KQPABKEO, ?AO dEOLKOEPEKJO O’=LLHEMQAJP QJEMQAIAJP u ;D Bk78I;D9; :; :?IFEI?J?EDI 

IFU9?7B;I v4220, ?’AOP-à-dENA u :'KD J;NJ; IFU9?f?GK; ?CFEI7DJ B7 CEJ?L7J?ED v4221 ?KIIA ?’AOP HA 

?=O d=JO HA dKI=EJA dEO?ELHEJ=ENA OLKNPEB. 

 
*’KbHEC=PEKJ dA IKPER=PEKJ dAO O=J?PEKJO dEO?ELHEJ=ENAO AOP AJ H’K??QNNAJ?A NALNEOA =Q 

OAEJ dQ 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA 

dKL=CA4222 AJ ?A MQE ?KJ?ANJA P=JP H= LNAIEfNA EJOP=J?A4223 MQA ?AHHAO =dKLPeAO L=N H’KNC=JA 

d’=LLAH4224.  

 
852. *A !0.A KbHECA AJ?KNA HAO =QPKNEPeO =dIEJEOPN=PERAO à IKPERAN HAO de?EOEKJO MQ’AHHAO 

LNAJJAJP MQE u 9O:K8EH:EDD;DJ B'E9JHE? :'KD; 7KJEH?I7J?ED R :;I 9ED:?J?EDI H;IJH?9J?L;I (w) v 

                                                
;D GKE? 9;JJ; f7KJ;, JEKjEKHI 9ECFJ; J;DK :;I 9?H9EDIJ7D9;I :; B';IFV9;, jKIJ?f?;, F7H 7FFB?97J?ED :;I J;NJ;I H;B7J?fI 
7K FEKLE?H :?I9?FB?D7?H;, B; FHEDED9U :'KD; I7D9J?ED :EDDU;. C;JJ; CEJ?L7J?ED, DEHC7B;C;DJ UDED9U; :7DI B; J;NJ; 
CWC; :; B7 I7D9J?ED IEKI fEHC; :; 9EDI?:UH7DJI, 7FF7H7YJ 9=EJOE: 9ECC; KD; ;N?g;D9; D7JKH;BB; ;J ?D9EDJEKHD78B; 
:; B';N;H9?9; jKIJ; ;J :UCE9H7J?GK; :K FEKLE?H :?I9?FB?D7?H; v ("E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA 
: LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 126). 
4215 !0.A, =NP. *. 100-3 1q. 
4216  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
117. 
4217 !0.A, =NP. *. 100-3 1q. - "’=EHHAQNO, HAO u EHg7D?IC;I ;J F;HIEDD;I 9h7HgUI :'KD; C?II?ED :; I;HL?9; FK8B?9 
?D:KIJH?;B ;J 9ECC;H9?7B v (1.'!) OKJP eC=HAIAJP ?KJ?ANJeAO L=N H’KbHEC=PEKJ AJ MQAOPEKJ u FEKH B;I :U9?I?EDI 
GK'?BI FH;DD;DJ 7K J?JH; :; 9;JJ; C?II?ED v ("8?:., =NP. *. 211-1 =H. 1). 
4218 !0.A, =NP. *. 211-2 =H. 1. 
4219 "8?:., =H. 2 2q (AJ?EAJ =NP. 1, *. Jq 79-587 dQ 11 FQEHHAP 1979, FHU9.). 
4220 "8?:., =NP. *. 100-1. 
4221 +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 154. 
4222 Cf. JKP=IIAJP LKQN QJ PAH N=LLAH : "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN 
dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 126 (0=FKQP=JP dAO dEOLKOEPEKJO OEIEH=ENAO OKJP LNeRQAO AJ I=PEfNA dA dEO?ELHEJA 
CeJeN=HA L=N HA 0fCHAIAJP dEO?ELHEJ=ENA PULA ?H=OOEMQA : 9f. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO 
=CNeeAO, AJJATA '-6 =QT =NPE?HAO =NPE?HA 0. 131-2 AP 0. 131-7, !. OLKNP, =NP. 12). 
4223 Cf. =NP. 30 =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, =QT PANIAO dQMQAH : u 9H:'EHg7D; :?I9?FB?D7?H; 
FH;D: KD; :U9?I?ED CEJ?LU;, I?gDU; F7H B; FHUI?:;DJ ;J B; I;9HUJ7?H; :; IU7D9; v. 
4224 Cf. ?8?:., =NP. 36 =H. 3. 
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KQ u 9N:;fKI;DJ KD; 7KJEH?I7J?ED v4225. 

 
0AH=PERAIAJP =QT A32, ?’AOP HA !KdA dQ OLKNP MQE BAN= KBBE?A dA PATPA OLe?EBEMQA. "=JO 

HAO DULKPDfOAO Kn HAO de?EOEKJO dA NABQO d’K?PNKE d’QJA A32 JA BAN=EAJP L=O H’KbFAP dA de?EOEKJO 

EILHE?EPAO dA NAFAP4226, H= JKPEBE?=PEKJ ATLNAOOA d’QJ PAH u H;fKI v dARN= gPNA LNEOA L=N H’AJPNAIEOA 

d’QJ =?PA u CEJ?LU v4227.  

 
853. "=JO H’AJOAIbHA dA ?AO ?=O, HAO EJOPEPQPEKJO OLKNPERAO dARNKJP B=ENA PNfO =PPAJPEKJ à 

u UDED99AN: v L=N u U9H?J v AP =RA? HA LHQO CN=Jd OKEJ HAO u 9EDI?:UH7J?EDI :; :HE?J ;J :; f7?J GK? 

9EDIJ?JK;DJ B; fED:;DJ B7 :U9?I?ED v4228 MQ’AHHAO REAJdN=EAJP à eIAPPNA KQ JKPEBEAN, OKQO LAEJA 

d’=JJQH=PEKJ dA ?AHHAO-?E4229.  

 
AEJOE, PKQPA de?EOEKJ BedeN=HA deB=RKN=bHA à OKJ dAOPEJ=P=ENA4230, HQE EJBHECA=JP 

JKP=IIAJP QJA O=J?PEKJ, OAN= AJP=?DeA d’EHHeC=HEPe dfO HKNO MQA HAO FQCAO ?KJOP=PANKJP QJA 

                                                
4225 !0.A, =NP. *. 211-2 =H. 2, 3q AP 7q. - !AO dAQT DULKPDfOAO OKJP IAJPEKJJeAO LQEOMQ’AJ H’=bOAJ?A dA 
FQNEOLNQdAJ?A OQN H= MQAOPEKJ MQE R= gPNA =bKNdeA, EH AOP ?KILHATA dA dePANIEJAN MQAH LKQNN=EP gPNA HA BKJdAIAJP 
MQA HAO FQCAO NAPEAJdN=EAJP. - 'H AOP Je=JIKEJO NAHARe MQ’AJ =LLHE?=PEKJ dA H= HKE Jq 79-587 dQ 11 FQEHHAP 1979 (1=JO 
MQA H’=NNgP AJ MQAOPEKJ J’ KBBNA dA LNe?EOEKJO OQLLHeIAJP=ENAO IEO à L=NP HA u REO= v dA ?A PATPA) QJA de?EOEKJ dA 
NABQO dA HE?AJ?A d’=CAJP OLKNPEB BoP ?KJOEdeNeA ?KIIA EHHeC=HA L=N QJA !AA, =Q IKPEB AJ L=NPE?QHEAN u GK; B7 
FHE9U:KH; (w) 9OQEREA: D; HUFED:9=EP: F7I R B';N?g;D9; :; JH7DIF7H;D9;, ;J F7H LE?; :; 9EDIUGK;D9; :; g7H7DJ?; 
:'E8j;9J?L?JU (w) GK? :E?J gEKL;HD;H B;I FHE9U:KH;I :; :UB?LH7D9; :;I 7KJEH?I7J?EDI 7:C?D?IJH7J?L;I ; GK;, 
DEJ7CC;DJ, B;I :U9?I?EDI :; H;j;J GK? 9HQE: (w) 9=R=EAJP: UJU EFFEIU;I (w) D; 9ECFEHJ7?;DJ 7K9KD; CEJ?L7J?ED, D; 
F;HC;JJ7DJ F7I R 9; :;HD?;H :; I7LE?H, (w) B;I H7?IEDI FEKH B;IGK;BB;I I;I :;C7D:;I 7L7?;DJ UJU H;j;JU;I ; GK;, 
F7H IK?J;, ;BB;I (w) 9eP=EAJP: ;DJ79hU;I :'?BBUg7B?JU v (!AA .=NEO, 14 FQEJ 2010, ,97B;J, Jq 08.A00502 ; AJDA, 
2011, L. 649, ?DNKJ. +. *-+ A0" AP #. %*A1#0). 
4226 Cf. !. OLKNP, =NP. 0. 232-74 =H. 1. 
4227 "8?:., =NP. ". 232-78. - 1’=CEOO=JP dQ ?=O dA NABQO dA NA?KJJ=EOO=J?A d’QJA A32 (Cf. !. OLKNP, =NP. ". 232-73-
1) KLLKOe à QJ OLKNPEB, QJA de?EOEKJ ATLNAOOA JKPEBEeA à ?AHQE-?E, à H’=bOAJ?A d’=QPNAO PATPAO =LLHE?=bHAO, dARN=EP 
AJPNAN d=JO HA ?D=IL d’=LLHE?=PEKJ dA H’=NPE?HA *. 211-2 dQ !0.A. 
4228 !0.A, =NP. *. 211-5 (Cf. =QL=N=R=JP : *. Jq 79-587 dQ 11 FQEHHAP 1979, FHU9., =NP. 3). 
4229 *’ATECAJ?A dA IKPER=PEKJ AOP BKJd=IAJP=HA ?=N AHHA R= LANIAPPNA JKJ OAQHAIAJP dA u 97H79JUH?I;H (w) 9H’: 
7IF;9J f7KJ?f v dAO ?KILKNPAIAJPO NALNK?DeO =QT =PDHfPAO O=J?PEKJJeO, I=EO OQNPKQP d’u 7FFHU9?9AN: (w) B7 FEHJU; 
;J B7 gH7L?JU :; 9;KN-9? F7H H7FFEHJ 7KN E8B?g7J?EDI GK? Ik?CFEI;DJ (w) v à AQT ((.-$. *A!&A3+#, ÉPQdA 3 u 
'JOP=J?AO EJPANJAO dAO BedeN=PEKJO OLKNPERAO J=PEKJ=HAO (2) : HEPECAO =dIEJEOPN=PEBOv, EF.9?J., L. 32). AQPNAIAJP dEP, 
AHHA AOP ?AJOeA LANIAPPNA =QT FQCAO =dIEJEOPN=PEBO MQE OANKJP eRAJPQAHHAIAJP O=EOEO OQEPA à QJA de?EOEKJ dAO EJOP=J?AO 
dEO?ELHEJ=ENAO d’=LLAH dA ReNEBEAN OE H= O=J?PEKJ BedeN=HA eP=EP u FHEFEHJ?EDDU;, F7H ;BB;-CWC; ;J :7DI IED GK7DJKC, 
R B7 gH7L?JU :; B7 f7KJ; v ("8?:., L. 31). z 4. =QOOE : "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN 
dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 127. 
4230 #J O= MQ=HEPe dA PATPA OLe?EBEMQA =LLHE?=bHA, HA 0"2" (Cf. =NP. 30 9.NAIEfNA EJOP=J?A: AP 36 9'JOP=J?A d’=LLAH: 
=H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP), =HKNO IgIA MQA HA !0.A (=NP. *. 211-2) JA H’U KbHECA AJ =Q?QJA 
B=dKJ, EILKOA AJ?KNA MQA HAO de?EOEKJO B=RKN=bHAO =QT OLKNPEBO LKQNOQEREAO dEO?ELHEJ=ENAIAJP OKEAJP IKPEReAO (?=N 
EH JA B=EP, PKQP ?KIIA HA NfCHAIAJP LNKLNA à H= dEO?ELHEJA CeJeN=HA, =Q?QJA u :?IJ?D9J?ED ;D fED9J?ED :K 9EDJ;DK :; 
B7 I7D9J?ED v : "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 
128). - 3JA PAHHA u IEBKJ?ED :E?J WJH; 7FFHEKLU;, D; I;H7?J-9; GK; F7H9; GK';BB; f79?B?J; B7 JS9h; :; B'EHg7D?IC; 
:'7FF;B GK? F;KJ WJH; I7?I? F7H B7 fU:UH7J?ED : B7 CEJ?L7J?ED H;J;DK; FEKH H;B7N;H F;KJ 7C;D;H B7 fU:UH7J?ED R I7?I?H 
B'EHg7D?IC; :'7FF;B ;J 9; :;HD?;H ;IJ ?CCU:?7J;C;DJ H;DI;?gDU IKH B;I CEJ?fI :; :HE?J ;J :; f7?J jKIJ?f?7DJ B7 H;B7N;, 
IED 9EDJH[B; I';D JHEKL; f79?B?JU v ("8?:.). 



  471 

=bOAJ?A PKP=HA4231 KQ L=NPEAHHA dA IKPER=PEKJ, OAQHO eP=JP JKP=IIAJP NAH=PeO HAO IKPEBO dA B=EP 

d=JO HA OA?KJd ?=O4232. 

 
*= IgIA OKHQPEKJ dARN= AJ?KNA gPNA NAPAJQA d=JO H’DULKPDfOA Kn QJ deB=QP dA OECJ=PQNA 

d’QJ =?PA dA IgIA J=PQNA OAN=EP NAHARe. 

2 - S0.4(:u8, d, 2( dBc09054  
 
854. 1E H= OECJ=PQNA AOP H= u 9ED:?J?ED :k(w) ;N?IJ;D9; v d’QJ =?PA4233, AHHA = eC=HAIAJP LKQN 

KbFAP d’=LLKNPAN H= LNAQRA u GK; B7 9ECFUJ;D9; 7 UJU 9NeAHHAIAJP: ;N;H9U; v4234. #HHA u D';IJ 

:ED9 F7I GK'KD; 9EDJH7?DJ; fEHC;BB; v4235.  

 
!APPA KbHEC=PEKJ LKOeA =QL=N=R=JP L=N H= HKE dQ 12 =RNEH 20004236 AP deOKNI=EO NALNEOA =Q 

OAEJ dQ !0.A4237 R= eC=HAIAJP O’EILKOAN =QT BedeN=PEKJO OLKNPERAO deHeC=P=ENAO dA LKQRKENO 

                                                
4231 Cf. !#, 3 BeRNEAN 1995, CEHDK, Jq 123657 ; KQ !#, 21 de?AIbNA 1994, AIIE9?7J?ED IFEHJ?L; :; &7HP7gK;I, 
%;8., L. 576 ; D., 1996, OKII., L. 24, KbO. !. "3"-%,-,.  
4232 Cf. 2A +=NOAEHHA, 19 de?AIbNA 2007, AIIE9?7J?ED 27DA;; 'EH: &7HI;?BB;, Jq 0701081, R;L. jKH. U9E. IFEHJ, 
2008, Jq 86, L. 56, KbO. .. 0-!'.-,. - 4. =QOOE : !AA +=NOAEHHA, 28 FQEJ 2004, Jq 02+A02335 ("=JO ?APPA 
=BB=ENA, QJ ?HQb dA BKKPb=HH ?KJPAOP=EP H= de?EOEKJ L=N H=MQAHHA H= ?KIIEOOEKJ d'=LLAH dEO?ELHEJ=ENA dA H= *ECQA 
IedEPANN=JeA dA H= $edeN=PEKJ BN=Jd=EOA dA BKKPb=HH =R=EP LNKJKJ?e u :;I I7D9J?EDI :; IKIF;DI?ED :; C7J9h R 
B';D9EDJH; :; FBKI?;KHI :; I;I jEK;KHI ;J :U9B7H9e: F;H:K F7H FUD7B?JU KD C7J9h GK'7L7?J :?IFKJU IED UGK?F; v (AJ 
N=EOKJ u :;I 9ED:?J?EDI :K :UHEKB;C;DJ :'KD C7J9h v). #P H= !AA = ?KJBENIe H= de?EOEKJ dAO LNAIEANO FQCAO O=EOEO 
=QT IKPEBO : u GK'7KN J;HC;I :; B'7HJ?9B; 1;H :; B7 BE? (w) :K 11 jK?BB;J 1979, 9H:;I F;HIEDD;I FhOI?GK;I EK CEH7B;I 
EDJ B; :HE?J :'WJH; ?DfEHCU;I I7DI :UB7? :;I CEJ?fI :;I :U9?I?EDI 7:C?D?IJH7J?L;I :Uf7LEH78B;I GK? B;I 9ED9;HD;DJ. 
A 9;J ;ff;J :E?L;DJ WJH; CEJ?LU;I B;I :U9?I?EDI GK? (w) ?DfB?g;DJ KD; I7D9J?ED (w) ; GK'7KN J;HC;I :; B'7HJ?9B; 3 :; 
B7 CWC; BE? 9H:7 CEJ?L7J?ED ;N?gU; F7H B7 FHUI;DJ; BE? :E?J WJH; U9H?J; ;J 9ECFEHJ;H B'UDED9U :;I 9EDI?:UH7J?EDI :; 
:HE?J ;J :; f7?J GK? 9EDIJ?JK;DJ B; fED:;C;DJ :; B7 :U9?I?ED ; GK; B7 :U9?I?ED (w) 9LNEOA:, GK? FHUI;DJ; B; 97H79JVH; 
:'KD; I7D9J?ED 7:C?D?IJH7J?L;, D; 9ECFEHJ; 7K9KD; C;DJ?ED :;I J;NJ;I 7FFB?978B;I GK? B'7KH7?;DJ fED:U;, ;J I; 
8EHD; R UDED9;H :;I 9?H9EDIJ7D9;I :; f7?J ; GK;, F7H IK?J;, B;I 7FF;B7DJI D; IEDJ F7I fED:UI R IEKJ;D?H GK; 9';IJ R 
JEHJ GK;, F7H B; jKg;C;DJ 7JJ7GKU, B; JH?8KD7B 7:C?D?IJH7J?f 7 7DDKBU 9;JJ; :U9?I?ED v.  
4233 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 508. 
4234 "8?:., Jq 502 (4. eC=HAIAJP : ?8?:., Jq 508). - Cf. AJ ?A OAJO AJ I=PEfNA OLKNPERA : "E?P. LANI. "N. OLKNP, 
u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 128, LNe?EO=JP MQA u 9H:;I I?gD7JKH;I v 
dAO de?EOEKJO dA O=J?PEKJ dEO?ELHEJ=ENA u 7KJh;DJ?f?;DJ B7 :U9?I?ED ;J I7 9EDfEHC?JU 7L;9 B; :UB?8UHU :; B'EHg7D?IC; 
:?I9?FB?D7?H; v. 
4235  . 1#'**#0, u A?PA =dIEJEOPN=PEB ('' - 0eCEIA) v, RUF. 9EDJ. 7:C., Jq 243 (!EP=JP : !#, 3 I=NO 2009, 
Jq 314792, AIIE9?7J?ED fH7DT7?I; 9EDJH; B;I COEF7Jh?;I, AJDA, 2009, L. 461 ; JC) A, 2009, L. 2116, JKPA 
 A'**#3*). - Cf. JKP=IIAJP : 1. 1A3,'#0, u *= OECJ=PQNA dA H= de?EOEKJ =dIEJEOPN=PERA :  EH=J d'eP=LA dA H= 
FQNEOLNQdAJ?A dALQEO H= HKE dQ 12 =RNEH 2000 v, RFDA, 2010, L. 489. 
4236 *KE Jq 2000-321 dQ 12 =RNEH 2000 NAH=PERA =QT dNKEPO dAO ?EPKUAJO d=JO HAQNO NAH=PEKJO =RA? HAO =dIEJEOPN=PEKJO, 
J(, 13 =RNEH 2000, L. 5646, =NP. 4. - 4. JKP=IIAJP OQN ?APPA HKE : (. A00'%&' "A !A1A,-4A AP 1. $-0+#07, 
u 3JA JKQRAHHA eP=LA dA H'=IeHEKN=PEKJ dAO NAH=PEKJO AJPNA H'=dIEJEOPN=PEKJ AP HAO ?EPKUAJO : H= HKE "!0A dQ 12 =RNEH 
2000 v, RFDA, 2000, L. 725 ; !.  -'2#A3, u !KIIAJP=ENA dA H= *KE "!0A v, JC)  , 2000, ', 251 ; KQ $. 
*#+A'0#, u !KIIAJP=ENA dA H= HKE dQ 12 =RNEH 2000 NAH=PERA =QT dNKEPO dAO ?EPKUAJO d=JO HAQNO NAH=PEKJO =RA? 
H’=dIEJEOPN=PEKJ v,  7P. )7B., 22 K?PKbNA 2000, dK?PN., L. 3. - 4. eC=HAIAJP : .. %-,-", u *= ?KdEBE?=PEKJ dA H= 
LNK?edQNA =dIEJEOPN=PERA v, AJDA, 2006, L. 489 ; AP !. *A,"A'1 AP $. *#,'!A, u *A !KJOAEH d'ÉP=P AP HAO dNKEPO 
dAO ?EPKUAJO d=JO HAQNO NAH=PEKJO =RA? H'=dIEJEOPN=PEKJ v, AJDA, 2004, L. 1927. 
4237 Cf. !0.A, =NP. =NP. *. 111-2 AP *. 212-1. 
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eP=PEMQAO LKQN HAO IgIAO N=EOKJO MQA ?AHHAO eRKMQeAO LNe?edAIIAJP O’=CEOO=JP dA H’KbHEC=PEKJ 

dA IKPER=PEKJ dA HAQNO =?PAO4238.  

 
*A !0.A LNeRKEP MQA u 9P:EKJ; :U9?I?ED FH?I; F7H KD; 7:C?D?IJH7J?ED 9KQ LANOKJJA 

=OOEIEHeA: 9ECFEHJ; B7 I?gD7JKH; :; IED 7KJ;KH 7?DI? GK; B7 C;DJ?ED, ;D 97H79JVH;I B?I?8B;I, :K 

FHUDEC, :K DEC ;J :; B7 GK7B?JU :; 9;BK?-9? v4239. 

 
855. 3JA JKQRAHHA BKEO, ?’AOP AJ O= MQ=HEPe dA PATPA OLe?EBEMQA MQA HA 0fCHAIAJP =JPEdKL=CA 

R= O’=LLHEMQAN dfO HKNO MQ’EH LNeRKEP MQ’AJ PKQPAO DULKPDfOAO, HAO de?EOEKJO dA O=J?PEKJ LNEOAO 

L=N HAO KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA OANKJP Je?AOO=ENAIAJP u I?gDU;9O: v à H= BKEO L=N HAQNO 

u FHUI?:;DJ v AP u I;9HUJ7?H; :; IU7D9; v4240. 

 
1AQHAIAJP, HAO IAJPEKJO NAH=PERAO =QT u FHUDEC9O:, (w) DEC9O:, ;J (w) GK7B?JU9O: v dA 

?AQT-?E4241 J’eP=JP L=O AJREO=CeAO L=N HA PATPA LNe?EPe I=EO ?KJOQbOP=JPEAHHAO à H’KbHEC=PEKJ dA 

OECJ=PQNA OANKJP KbHEC=PKENAIAJP LNeOAJPAO4242 =Q OAEJ dAO =?PAO NAJBANI=JP HAO O=J?PEKJO 

dEO?ELHEJ=ENAO =JPEdKL=CA, HA !0.A eP=JP AJ H= ?EN?KJOP=J?A =LLHE?=bHA AJ P=JP MQA PATPA 

CeJeN=H4243. 

 
856. *’DULKPDfOA d’QJA ?AJOQNA d’QJA O=J?PEKJ BedeN=HA dQ B=EP dA H’=bOAJ?A dAO IAJPEKJO 

LNe?EPeAO OAIbH=EP =Q LNAIEAN =bKNd JA dARKEN ?KJ?ANJAN MQ’QJ JKIbNA EJBEIA d’=BB=ENAO =Q RQ 

dA H’=J?EAJJAPe dA ?AO NfCHAO AP dA HAQN QPEHEO=PEKJ NeCQHEfNA L=N HAO KNC=JEOIAO OLKNPEBO.  

 
.KQNP=JP, EH OAIbHAN=EP gPNA QJ B=EP EJdeJE=bHA MQA u B7 FH7J?GK; IEKL;DJ KI?JU; :kKD; 

DEJ?f?97J?ED :; (w) :U9?I?ED :?I9?FB?D7?H; (w) I7DI I?gD7JKH; :K FHUI?:;DJ :; B7 9ECC?II?ED :; 

                                                
4238 Cf. "8?:., =NP. *. 100-3 1q. -  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO 
=dIEJEOPN=PERAO v, EF.9?J., L. 117. 
4239 Cf. !0.A, =NP. *. 212-1. - Cf. 1. 1A3,'#0, u *= OECJ=PQNA dA H= de?EOEKJ =dIEJEOPN=PERA :  EH=J d'eP=LA dA 
H= FQNEOLNQdAJ?A dALQEO H= HKE dQ 12 =RNEH 2000 v, EF.9?J., L. 489. 
4240 Cf. =NP. 30 9.NAIEfNA EJOP=J?A: AP 36 9'JOP=J?A d’=LLAH: =H. 3, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP. 
4241 Cf. !0.A, =NP. *. 212-1. 
4242 *= FQNEOLNQdAJ?A =dIEJEOPN=PERA = ?ALAJd=JP =dIEO AJ d’=QPNAO dKI=EJAO MQA H= OECJ=PQNA d’QJ =?PA 
=??KIL=CJe dA H= OAQHA EJEPE=HA dQ LNeJKI dA OKJ OECJ=P=ENA (Cf. !#, 28 JKRAIbNA 2003, R7hEK, Jq 249389, %;8., 
L. 628 ;  7P. )7B., 12 =KoP 2004 Jq 225, L. 8, ?DNKJ. .. %0A4#*#A3) KQ AJ?KNA JA IAJPEKJJ=JP L=O OAO JKI AP 
LNeJKI (Cf. !AA *UKJ, 4 JKRAIbNA 2008, Jq 06*701578, AJDA, 2009, L. 220 ; %=V. )7B., 13 K?PKbNA 2009, Jq 
286, L. 18, JKPA .. %0A4#*#A3 ; %)A, 27 I=E 2009, Jq 105, L. 5, ?DNKJ. .. 2'$',# ; &. 0A A3*2 ; $. 
0-#+#0) eP=EP O=JO EJBHQAJ?A OQN H= HeC=HEPe dA ?AHQE-?E u :VI BEHI GK; (w) 9HAQN: 7KJ;KH F9KQR=EP: WJH; ?:;DJ?f?U 
I7DI 7C8?gKZJU v. z 3JA PAHHA OKHQPEKJ J’eP=JP L=O CeJeN=HEOeA, EH OAIbHAN=EP KLLKNPQJ MQA HAO KNC=JEOIAO OLKNPEBO 
NAOLA?PAJP à H= HAPPNA HAO dEOLKOEPEKJO ePQdEeAO OKQO LAEJA dA NEOMQAN dA RKEN HAQNO O=J?PEKJO =JJQHeAO (Cf. AJ ?A OAJO 
AJ I=PEfNA OLKNPERA : "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, 
Jq 130). 
4243 Cf. JKP=IIAJP : "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee 
v, Jq 26. 
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:?I9?FB?D; EK 7L;9 I;KB;C;DJ 9;BB; :kKD 97:H; 7:C?D?IJH7J?f :; B7 fU:UH7J?ED 9ECC;D9; R f7?H; 

BkE8j;J :; 9EDJ;DJ?;KN v, =EJOE MQA dA de?EOEKJO dA ?AJOQNA u F7H B;9O: jKg;9O: v4244 dAR=JP 

HAOMQAHO dA PAHHAO ?KJPAOP=PEKJO OKJP LKNPeAO4245.  

 
857. AJJQH=bHA LKQN ?=QOA dA RE?A dA BKNIA, QJA de?EOEKJ BedeN=HA HA OAN= PKQP =QP=JP AJ 

LNeOAJ?A d’QJ RE?A dA LNK?edQNA.  

B - V0c,9 d, 685cBdu8, 
 
858. *AO RE?AO dA LNK?edQNA OKJP u HeCEKJ v AJ I=PEfNA OLKNPERA ?KIIA EHO LAQRAJP H’gPNA AJ 

I=PEfNA =dIEJEOPN=PERA CeJeN=HA.  

 
*’u ?HHUgKB7H?JU :;I FHE9U:KH;I :?I9?FB?D7?H;I ;Dg7gU;I v à H’AJ?KJPNA dAO =PDHfPAO 

?KJOPEPQA =EJOE, =LNfO HA u :Uf7KJ :; CEJ?L7J?ED :;I :U9?I?EDI v  BedeN=HAO, HA OA?KJd u FE?DJ 

f7?8B; v dA ?AO dANJEfNAO =Q JERA=Q dA HAQN u UB78EH7J?ED v4254.  

 
859. 1’=CEOO=JP dA HAQN u C?I; ;D gKLH; v AJOQEPA, HAO de?EOEKJO OLKNPERAO LNeOAJPAJP AJ?KNA 

?ANP=EJAO u :Uf7?BB7D9;I v4255 dKJP H= I=FKNEPe BQP deFà eRKMQeA à d’=QPNAO PEPNAO4256. 

 
!APPA OEPQ=PEKJ AOP JKP=IIAJP H= ?KJOeMQAJ?A dA H’ATEOPAJ?A d’QJA IQHPEPQdA dA NfCHAO 

CeJeN=HAO KQ OLe?EBEMQAO4257 =LLHE?=bHAO =QT =?PAO =dKLPeO L=N HAO =QPKNEPeO =dIEJEOPN=PERAO KQ 

=OOEIEHeAO EJOPEPQeAO d=JO HA ?=dNA dQ IKQRAIAJP CHKb=H dA u :UCE9H7J?; 7:C?D?IJH7J?L; v4258.  

 

                                                
4244  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
118. 
4245 *’KbHEC=PEKJ dA OECJ=PQNA dA H’=?PA dA O=J?PEKJ AP dAO de?EOEKJO =dIEJEOPN=PERAO deB=RKN=bHAO ?KJOPEPQA QJA 
u HVgB; (w) 78IEBK; v, H’u 78I;D9; v dA ?APPA dANJEfNA u ;DJ79h9=JP: v H’=?PA ?KJ?ANJe u :k?D9ECFUJ;D9; v (..-*. 
$0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 508). - Cf. "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA 
BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 130.- 4. !AA ,=JPAO, 18 JKRAIbNA 2010, AIIE9?7J?ED 
B'QgB7DJ?D; /?;HPED fEEJ87BB, Jq 09,201342, JKH?IFEHJ, 2011, Jq 107, L. 11, KbO. $. *A%A0"#. - 4. AJ?KNA, 2A 
*UKJ, 26 F=JREAN 2010, CBK8 (BOCF?GK; :; R?BB;KN Jq 0703542. 
4254  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., LL. 
117-118. 
4255 "8?:., L. 118. 
4256 'H AOP MQAOPEKJ JKP=IIAJP dQ u :Uf7KJ :; DEJ?f?97J?ED :kKD; :U9?I?ED ?D:?L?:K;BB; (w) ;D C7J?VH; 
:?I9?FB?D7?H; v MQ R= AJPN=iJAN OKJ u 7DDKB7J?ED v KQ AJ?KNA, dA H’bOAJ?A dA IAJPEKJ dAO u LE?;I ;J :UB7?I :; H;9EKHI 
:;L7DJ B; jKg; v MQE R= AILg?DAN HA deH=E dA NA?KQNO ?KJPNA QJA de?EOEKJ dA ?A PULA dA O’AJ?HAJ?DAN ("8?:.). 
4257 Cf. LKQN QJA PAJP=PERA =RKNPeA : !#, 25 I=E 2010, ,J7D?IB7I, Jq 332045, EF.9?J., u B; CEDI;?B :'QJ7J 79U=JP: 
9AJ H’AOLf?A: ;IJ?CU GK; B'7II?IJ7DJ; :K CU:;9?D (GK? D'7II?IJ9=EP: :ED9 F7I R B7 C?9J?ED) I?CFB;C;DJ 9h7HgU; :; 
LUH?f?;H B7 :;DI?JU :; B'KH?D; H;J;DK; ;J :; B7 HUF7HJ?J?ED :; B'U9h7DJ?BBED ;D :;KN fB79EDI, D'7L7?J F7I R WJH; :K 
CWC; I;N; GK; B; IFEHJ?f, :?IFEI?J?ED GK? D; 9ED9;HD; GK; B7 F;HIEDD; 9h7HgU; :K FHUBVL;C;DJ v ((.-!. 
*A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 102). 
4258 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 492. - .KQN QJA LNeOAJP=PEKJ Ne?AJPA dA H= 
JKPEKJ : 9f.  . $A30#, u *AO dAQT ?KJ?ALPEKJO dA H= deIK?N=PEA =dIEJEOPN=PERA v, RFDA, 2013, L. 709. 
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 *AO PATPAO dA LNK?edQNA =dIEJEOPN=PERA JKJ-?KJPAJPEAQOA4259 NeCEOO=JP H’=dKLPEKJ dA PAHO 

=?PAO, ?KJBKNPeO AJ ?AH= L=N H’ATEOPAJ?A dA LNEJ?ELAO CeJeN=QT dQ dNKEP LKQN H= LHQL=NP BKNPO 

=J?EAJO4260, OA RAQHAJP PKQFKQNO LHQO LNKPA?PAQNO dAO dNKEPO AP HEbANPeO dAO ?EPKUAJO OLKNPEBO, B=?A 

à H= LQEOO=J?A LQbHEMQA NALNeOAJPeA L=N HAO BedeN=PEKJO deHeC=P=ENAO dA LKQRKENO eP=PEMQAO KQ 

H’A$*" à PEPNA OQbOEdE=ENA.  

 
860. !’AOP AJ Ne=HEPe QJ IKQRAIAJP dA LHQO CN=JdA =ILHAQN MQE = ?KJdQEP à B=ENA HA ?KJOP=P 

LNe?edAJP. *’AJOAIbHA dQ dNKEP EJPANJA OA RAQP PKQFKQNO LHQO LNKPA?PAQN, à ?KIIAJ?AN, d=JO HA 

NAOLA?P dA H= DEeN=N?DEA dAO JKNIAO, L=N HA dNKEP ?KJOPEPQPEKJJAH. 

  
*A FQCA ?KJOPEPQPEKJJAH = =EJOE dePANIEJe dA JKIbNAQT u FH?D9?F;I R L7B;KH 

9EDIJ?JKJ?EDD;BB; v4261 =LLHE?=bHAO =QT O=J?PEKJO dEO?ELHEJ=ENAO dKJP H= REKH=PEKJ K??=OEKJJAN= 

H’=JJQH=PEKJ dA H’=?PA ?KJPAOPe OKQO H’=JCHA JKP=IIAJP dA H= HeC=HEPe ATPANJA. 

  
861. #J H= ?EN?KJOP=J?A, R=HAQN ?KJOPEPQPEKJJAHHA AOP OQNPKQP NA?KJJQA4262 =QT LNEJ?ELAO 

BKJd=IAJP=QT dQ NAOLA?P dAO dNKEPO dA H= deBAJOA4263 AP dQ ?KJPN=dE?PKENA4264, =LLHEMQeO I=EO 

AJ?KNA ?KJO=?NeO L=N HA FQCA =dIEJEOPN=PEB. 

  
3JA LH=?A EILKNP=JPA dKEP AJ KQPNA gPNA NeOANReA à H= LNeOKILPEKJ d'EJJK?AJ?A4265 dKJP 

                                                
4259 Cf. (.-+. A3 7, u *= LNK?edQNA =dIEJEOPN=PERA JKJ ?KJPAJPEAQOA v, D., 1956, L. 27 ; KQ %. '1AA!, %7 
FHE9U:KH; 7:C?D?IJH7J?L; DED 9EDJ;DJ?;KI;, ed. *EbN=ENEA CeJeN=HA dA dNKEP AP dA FQNEOLNQdAJ?A, 1968. - Cf. LHQO 
Ne?AIIAJP : +. 4'A*#22#1, !.  A00-'1, u /QAOPEKJO =QPKQN d'QJA ?KdEBE?=PEKJ v, AJDA, 2015, L. 2421 
(2N=EP=JP ATLNAOOeIAJP =Q OQFAP dA H’-Nd. Jq 2015-1341, dQ 23 K?PKbNA 2015 NAH=PERA =QT dEOLKOEPEKJO HeCEOH=PERAO 
dQ ?KdA dAO NAH=PEKJO AJPNA HA LQbHE? AP H'=dIEJEOPN=PEKJ, J(, 25 K?PKbNA 2015, L. 19872, dA H’=bKQPEOOAIAJP dA H= 
u 9E:?f?9?=PEKJ: 9dA: B7 FHE9U:KH; 7:C?D?IJH7J?L; DED 9EDJ;DJ?;KI; v). - 4. ?ALAJd=JP, LNeBeN=JP H= PANIEJKHKCEA 
u JKJ FQNEdE?PEKJJAHHA v =QT BEJO dA MQ=HEBEAN ?AO LNK?edQNAO : (. !&#4A**'#0, u $KJ?PEKJ FQNEdE?PEKJJAHHA AP 
BKJ?PEKJ ?KJPAJPEAQOA v, ?D +eH=JCAO AJ H’DKJJAQN dA +. 12A11',-.-3*-1, ed. *%"(, ?KHH. *KEO AP FQOPE?AO, 
1974, L. 274 ; KQ (. !A'**-11#, u 1QN HAO IKdAO dA NfCHAIAJP JKJ FQNEdE?PEKJJAH dAO ?KJBHEPO EJPANJAO à 
H'=dIEJEOPN=PEKJ v, AJDA, 2003, L. 880. 
4260 Cf. JKP=IIAJP :  . %#,#4-'1, u .NEJ?ELAO CeJeN=QT dQ dNKEP v, RUF. 9EDJ. 7:C., JJq 107 O ; !. 
"#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., LL. 345-346 ;  . (#A,,#A3, %;I FH?D9?F;I 
gUDUH7KN :K :HE?J :7DI B7 jKH?IFHK:;D9; 7:C?D?IJH7J?L;, ed. 1ENAU, 1954 ; "8?:., %7 JhUEH?; :;I FH?D9?F;I gUDUH7KN 
:K :HE?J R B'UFH;KL; :K J;CFI, EDCE, 1981-1982, L. 33 ; KQ 0. !&A.31, u "A H= R=HAQN dAO LNEJ?ELAO CeJeN=QT 
dQ dNKEP AP =QPNAO NfCHAO FQNEOLNQdAJPEAHHAO dQ dNKEP =dIEJEOPN=PEB v, D., 1966, L. 89. 
4261 /QE ?KJOEOPAJP AJ u KD; 97JUgEH?; gUDUH?GK; C?I; ;D gKLH; F7H B; CEDI;?B 9EDIJ?JKJ?EDD;B :7DI B; 97:H; :K 
9EDJH[B; :; 9EDIJ?JKJ?EDD7B?JU GK?, B; FBKI IEKL;DJ, I; H7JJ79h;DJ :?H;9J;C;DJ 7K J;NJ; 9EDIJ?JKJ?EDD;B BK?-CWC; v 
(..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 128). 
4262 1AQHO ?ANP=EJO LNEJ?ELAO dA ?A JERA=Q =LLHE?=bHA OAJ I=PEfNA dEO?ELHEJ=ENA OANKJP eRKMQeO. 
4263 Cf. !KJO. ?KJOP., de?EO. Jq 77-83 "!, EF.9?J. 
4264 Cf. !KJO. ?KJOP., de?EO. Jq 89-268 "!, 29 de?AIbNA 1989, *KE dA BEJ=J?AO LKQN 1990, R;9., L. 100 ; RJC, '-
382 ; J(, 30 de?AIbNA 1989, L. 16498 ; R;L. 7:C., 1990, L. 426, JKPA 0. #2'#, ; RFDA, 1990, L. 143, JKPA  . 
%#,#4-'1 ; A"JC, 1989, L. 476, ?DNKJ.  . %#,#4-'1 ; )EKLE?HI, 1990/53, L. 164, JKPAO .. A40'* AP %. 
%'!/3#* ; DH. f?I9., 1990, L. 464, JKPA *. .&'*'. ; RFDC, 1990, L. 122, JKPA *. .&'*'. ; RJF, 2/90, Jq 198. 
4265 Cf. !KJO. ?KJOP., de?EO. Jq 80-127 "!, 19 AP 20 F=JREAN 1981, 1e?QNEPe AP HEbANPe dAO LANOKJJAO, R;9., L. 15 ; 
J(, 22 F=JREAN 1981, L. 308 ; RJC, '-91 ;  DCC, 12fIA ed., JK 30 ; JC)  , 1981, '', 19701, JKPA !. $0A,!) ; D., 
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HAO EILHE?=PEKJO OKJP ?KJOEdeN=bHAO AJ I=PEfNA dA LNAQRA4266.  

 
862. *AO HKEO =U=JP QJ EIL=?P dENA?P OQN HAO LNK?edQNAO dEO?ELHEJ=ENAO BedeN=HAO OA PNKQRAJP 

AJOQEPA AJ CN=Jd JKIbNA, à H’EJOP=N dAO dEOLKOEPEKJO NeCHAIAJP=ENAO HAO ?KILHeP=JP, MQ’AHHAO 

?KJ?ANJAJP H= I=PEfNA =dIEJEOPN=PERA JKJ-?KJPAJPEAQOA AJ CeJeN=H KQ HA OAQH ?=dNA OLKNPEB, 

JKP=IIAJP =JPEdKL=CA. 

  
"=JO H= LNAIEfNA DULKPDfOA, EH AOP B=EP NeBeNAJ?A =QT dEBBeNAJPO PATPAO HeCEOH=PEBO eRKMQeO 

IKFH74267 MQE ?KJOPEPQAJP =RA? H= HKE dQ 17 FQEHHAP 1978 LKNP=JP dERANOAO IAOQNAO d'=IeHEKN=PEKJ 

dAO NAH=PEKJO AJPNA H'=dIEJEOPN=PEKJ AP HA LQbHE?4268 u 9H:7 B;N g;D;H7B?I :;I H;B7J?EDI :K FK8B?9 

7L;9 B'7:C?D?IJH7J?ED v4269, AJ ?KJOeMQAJ?A dA H’EJPeCN=PEKJ dA H= I=FKNEPe dA HAQNO dEOLKOEPEKJO 

=Q OAEJ dQ !0.A.   

 
863. *AO dEOLKOEPEKJO BKJd=IAJP=HAO dA H= HKE LNe?EPeA NAHfRAJP dKNeJ=R=JP dQ *ERNA ''' dQ 

!0.A NAH=PEB à u9H:k799VI 7KN :E9KC;DJI 7:C?D?IJH7J?fI ;J R B7 HUKJ?B?I7J?ED :;I ?DfEHC7J?EDI 

FK8B?GK;I v. *AO BedeN=PEKJO OLKNPERAO deHeC=P=ENAO dKERAJP =??edAN =QT dAI=JdAO LKNPeAO 

                                                
1982, L. 441, JKPA A. "#)#35#0 ; AJDA, 1981, L. 278, JKPA !. "# %-30,A7 ;  7P. )7B., 13-14 BeRNEAN 1981, 
JKPA .#0'#0-"A4'**# ; RD), 1981, L. 651, JKPA *. .&'*'. ; D., 1981, ?DNKJ., L. 101, JKPA (. .0A"#* ; AJDA, 
1981, L. 275, JKPA (. 0'4#0- ; R;L. 7:C., 1981, L. 266, JKPA +. "# 4'**'#01. z 4. =QOOE : !KJO. ?KJOP., de?EO. 
Jq  79-109 "!, EF.9?J. z 4. AJ?KNA : !KJO. ?KJOP., de?EO. Jq 89-258 "!, 8 FQEHHAP 1989, *KE LKNP=JP =IJEOPEA, R;9., 
L. 48 ; RJC, '-361 ; J(, 11 FQEHHAP 1989, L. 8734 ; D., 1990, OKII., L. 138, KbO. ". !&#**# AP 6. .0É2-2 ; JC) 
 ., 1990, '', 21409, JKPA !. $0A,!) ; A"JC, 1989, L. 479, ?DNKJ.  . %#,#4-'1 ; )EKLE?HI, 1989/48, L. 185, 
JKPAO .. A40'* AP %. %'!/3#*. z !KJO. ?KJOP., de?EO. Jq  95-360 "!, 2 BeRNEAN 1995, .NK?edQNA ?EREHA, LeJ=HA 
AP =dIEJEOPN=PERA, R;9., L. 195 ; RJC, '-632 ; J(, 7 BeRNEAN 1995, L. 2097 ; JC)  ., 1995, ', 3840, ?DNKJ. #. .'!A0" 
; %)A, 28 FQEJ 1995, L. 12, JKPA 7.-+. "-3 *#2 ; D., 1995, L. 41, JKPA (.-.. +#,A # ; D., 1995, L. 45, JKPA 
 .  -30"#A3 ; D., 1995, L. 77, JKPA .. (A, ; D., 1995, ?DNKJ., L. 201, JKPA (. 4-*$$ ; RFDC, 1995, L. 405, 
JKPA 2.-1. 0#,-36 ; %)A, 20 K?PKbNA 1995, L. 4, ?DNKJ.  . +A2&'#3 AP +. 4#0.#A36 ; D., 1995., L. 171, 
JKPA (. .0A"#* ; D., 1997, OKII., L. 130, JKPA 2.-1. 0#,-36 ;  7P. )7B., 10-11 FQEJ 1998, L. 2, JKPA +.-&. 
0#,A32 ; JKIJ?9;I - R;LK; gUDUH7B; :; :HE?J FHE9;IIK;B, (QEHHAP/"e?AIbNA 1995, Jq 2, L. 302, JKPA 7. +A7A3". 
- 4. LKQN QJ ATAILHA LN=PEMQA dA IEOA AJ yQRNA L=N HAO FQNEdE?PEKJO ?EREHAO dQ LNEJ?ELA dA H= LNeOKILPEKJ 
d’EJJK?AJ?A AJ I=PEfNA dA dKL=CA : !A "KQ=E, 1AN FQEHHAP 2005, /7II;KH, Jq 04/04307. 
4266 4. JKP=IIAJP OQN dA PAHHAO EILHE?=PEKJO AJ I=PEfNA dA LNK?edQNA LeJ=HA (.NeOAJP=PEKJ à H=MQAHHA EH AOP LKOOEbHA 
dA OA NeBeNAN AJ ?KJOeMQAJ?A dA H’=J=HKCEA QOQAHHA AJPNA HAO I=PEfNAO LeJ=HAO AP dEO?ELHEJ=ENAO : 9f. .. +#'#0 AP !. 
A%3#2, u *’=NbEPN=bEHEPe dQ NA?KQNO ?KJPNA H= OQOLAJOEKJ LNKJKJ?eA L=N QJA BedeN=PEKJ OLKNPERA EJPANJ=PEKJ=HA v, 
EF.9?J., L. 55) : (.  3'11-,, u .NAQRA v, EF.9?J., Jq 13 (0=LLAH=JP AJPNA =QPNAO MQA HA LNEJ?ELA dA LNeOKILPEKJ 
d’EJJK?AJ?A u 9ED:K?J (w) R ?CF7HJ?H B7 9h7Hg; :; B7 FH;KL; R B7 F7HJ?; FEKHIK?L7DJ; v). 
4267 ,KP=IIAJP =Q PEPNA dAO RE?AO dA BKNIA. - Cf. : *. Jq 79-587, FHU9., AP *. Jq 2000-321, FHU9. 
4268 Cf. *KE Jq 78-753 dQ 17 FQEHHAP 1978 LKNP=JP dERANOAO IAOQNAO d'=IeHEKN=PEKJ dAO NAH=PEKJO AJPNA 
H'=dIEJEOPN=PEKJ AP HA LQbHE? AP dERANOAO dEOLKOEPEKJO d'KNdNA =dIEJEOPN=PEB, OK?E=H AP BEO?=H, J(, 18 FQEHHAP 1978 L. 
2851. - 4. 'JOPEPQP BN=Jd=EO dAO O?EAJ?AO =dIEJEOPN=PERAO ('$1A) AP !KIIEOOEKJ d'=??fO =QT dK?QIAJPO 
=dIEJEOPN=PEBO (!A"A), -H7DIF7H;D9; ;J I;9H;J, !KHHKMQA LKQN HA 664A =JJERANO=ENA dA H= HKE dQ 17 FQEHHAP 1978 
OQN H'=??fO =QT dK?QIAJPO =dIEJEOPN=PEBO, .=NEO 16 AP 17 K?PKbNA 2003, ed. *= "K?QIAJP=PEKJ BN=Jd=EOA, 2004 ;  . 
*A11#00#, u 1ET =JO =LNfO HA RKPA dA H= HKE dQ 17 FQEHHAP 1978 : QJA AdIEJEOPN=PEKJ LHQO PN=JOL=NAJPA ? v, EDCE, 
1983-1984, L. 99 ; (. *#+A130'#0, u 4ANO QJA deIK?N=PEA : dQ NABQO d'EJBKNIAN =Q dNKEP d'gPNA EJBKNIe v, RD), 
1980, L. 1239 ; %. +-0A,%#, u *A OA?NAP AJ dNKEP LQbHE? BN=Jd=EO v, D., 1978, ?DNKJ., L. 1. 
4269 +.-!. "A +-,2#!*#0, u *= B;N g;D;H7B?I dAO NAH=PEKJO dQ LQbHE? =RA? H'=dIEJEOPN=PEKJ v, AJDA, 2015, L. 
2004. 
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dAR=JP AHHAO ?KJ?ANJ=JP dAO =?PAO =dKLPeO d=JO HA ?=dNA dA HAQN IEOOEKJ dA OANRE?A LQbHE?4270. 

 
#HHAO RKJP =HKNO u 9ECCKD?GK;H R B;KHI B?9;D9?UI, :7DI B;I 9ED:?J?EDI FHULK;I F7H B9A: 

(w) 9!0.A:, B;I :E9KC;DJI 7:C?D?IJH7J?fI DED DEC?D7J?fI GK? EDJ jEKU KD H[B; :7DI 

B'UB78EH7J?ED :9A: 9HAQN: HVgB;C;DJ :?I9?FB?D7?H; EK :7DI B'U:?9J?ED :'KD; I7D9J?ED v4271 LNEOA à 

H’AJ?KJPNA dA H’QJ d’AJPNA AQT4272. 

 
"=JO HA OA?KJd ?=O PKQPABKEO, HAO dK?QIAJPO AJ MQAOPEKJ JA OANKJP AJ LNEJ?ELA4273 

?KIIQJE?=bHAO MQ’à H= LANOKJJA =U=JP B=EP H’KbFAP d’QJA O=J?PEKJ, AJ N=EOKJ JKP=IIAJP dA H= 

Je?AOO=ENA u FHEJ;9J?ED :; B9AQN: L?; FH?LU; v4274 KQ dQ u I;9H;J CU:?97B v4275 d=JO HA dKI=EJA 

dQ dKL=CA. 

 
864. #J PKQPA DULKPDfOA, HAO de?EOEKJO dA NABQO dA ?KIIQJE?=PEKJ dAO NAJOAECJAIAJPO 

dAI=JdeO OANKJP à H= BKEO JKPEBEeAO =QT EJPeNAOOeAO AP ?KJPAOP=bHAO AJ FQOPE?A d=JO HAO ?KJdEPEKJO 

dQ dNKEP ?KIIQJ4276.  

 
3JA =bOAJ?A dA NeLKJOA à ?AO IgIAO dAI=JdAO BAN= AJ?KNA J=iPNA, ?KJPN=ENAIAJP =Q 

JKQRA=Q LNEJ?ELA =U=JP ?KQNO AJ I=PEfNA dA LNK?edQNA =dIEJEOPN=PERA JKJ-?KJPAJPEAQOA, QJA 

de?EOEKJ EILHE?EPA dA NAFAP, MQE QJA BKEO =?MQEOA, LKQNN= gPNA ?KJPAOPeA dAR=JP HAO FQNEdE?PEKJO 

=dIEJEOPN=PERAO d=JO HA deH=E ?H=OOEMQA dA dAQT (2) IKEO4277. 

                                                
4270 Cf. !0.A, =NP. *. 300-2, MQE dEOLKOA MQA : u 9O:EDJ 9EDI?:UHUI 9ECC; :E9KC;DJI 7:C?D?IJH7J?fI, 7K I;DI (w) 
dQ (w) B?LH; 9''':, GK;BI GK; IE?;DJ B;KH :7J;, B;KH B?;K :; 9EDI;HL7J?ED, B;KH fEHC; ;J B;KH IKFFEHJ, B;I :E9KC;DJI 
FHE:K?JI EK H;TKI, :7DI B; 97:H; :; B;KH C?II?ED :; I;HL?9; FK8B?9, F7H B'EJ7J, B;I 9EBB;9J?L?JUI J;HH?JEH?7B;I 7?DI? 
GK; F7H B;I 7KJH;I F;HIEDD;I :; :HE?J FK8B?9 EK B;I F;HIEDD;I :; :HE?J FH?LU 9h7HgU;I :'KD; J;BB; C?II?ED. 
CEDIJ?JK;DJ :; J;BI :E9KC;DJI DEJ7CC;DJ B;I :EII?;HI, H7FFEHJI, UJK:;I, 9ECFJ;I H;D:KI, FHE9VI-L;H87KN, 
IJ7J?IJ?GK;I, ?DIJHK9J?EDI, 9?H9KB7?H;I, DEJ;I ;J HUFEDI;I C?D?IJUH?;BB;I, 9EHH;IFED:7D9;I, 7L?I, FHUL?I?EDI ;J 
:U9?I?EDI v. 
4271 "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 26. 
4272 Cf. eC=HAIAJP OQN ?APPA MQAOPEKJ :  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : 
FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 117. 
4273 Cf. !0.A, =NP. *. 311-7 LNeRKU=JP MQA, L=N =PPeJQ=PEKJ dAO dEOLKOEPEKJO MQE RKJP OQERNA, u 9H:EHIGK; B7 
:;C7D:; FEHJ; IKH KD :E9KC;DJ 9ECFEHJ7DJ :;I C;DJ?EDI GK? D; IEDJ F7I 9ECCKD?978B;I (w) C7?I GK'?B ;IJ 
FEII?8B; :'E99KBJ;H EK :; :?IjE?D:H;, B; :E9KC;DJ ;IJ 9ECCKD?GKU 7K :;C7D:;KH 7FHVI E99KBJ7J?ED EK :?IjED9J?ED 
:; 9;I C;DJ?EDI v. 
4274 !0.A, =NP. *. 311-6 =H. 1 1q. 
4275 "8?:. ("’=EHHAQNO, u 9H:;I ?DfEHC7J?EDI R 97H79JVH; CU:?97B IEDJ 9ECCKD?GKU;I R B'?DJUH;IIU, I;BED IED 9hE?N, 
:?H;9J;C;DJ EK F7H B'?DJ;HCU:?7?H; :'KD CU:;9?D GK'?B :UI?gD; R 9;J ;ff;J, :7DI B; H;IF;9J :;I :?IFEI?J?EDI :; 
Bk7HJ?9B; %. 1111-7 v dQ !1. ("8?:., =H. 2)). - +=EO d’=QPNAO IKPEBO dA JKJ-?KIIQJE?=PEKJ dA dK?QIAJPO à dAO 
LANOKJJAO =QPNAO MQA ?AHHAO dENA?PAIAJP ?KJ?ANJeAO OKJP AJ?KNA LNeRQO L=N HAO PATPAO AP OQO?ALPEbHAO d’EJPANdENA H= 
PN=JOIEOOEKJ à dAO PEANO d’EJBKNI=PEKJO NAH=PERAO à dAO O=J?PEKJO dEO?ELHEJ=ENAO (Cf., ?8?:., 2q AP 3q). 
4276 Cf. !0.A, =NP. *. 311-14 AP !(A, =NP. 0. 421-1 =H. 1 9!KJ?ANJ=JP HA deH=E dA NA?KQNO dA dNKEP ?KIIQJ ?KJPNA 
PKQPA de?EOEKJ =dIEJEOPN=PERA:. 
4277 Cf. !0.A, =NP. 0. 311-12 AP 13 (.NeRKU=JP QJ deH=E d’QJ IKEO LKQN H’=?MQEOEPEKJ d’QJA de?EOEKJ EILHE?EPA dA 
NAFAP). z !ALAJd=JP, JKJ OAQHAIAJP HAO de?EOEKJO dEO?ELHEJ=ENAO dAO KNC=JEOIAO OLKNPEBO OKJP N=NAIAJP ?KJ?ANJeAO 
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865. $KNP HKJCPAILO =R=JP H’=dKLPEKJ dA H= HKE 12 =RNEH 20004278, dAO HKEO OLe?EBEMQAO =Q dKL=CA 

EJPeCNeAO deOKNI=EO =Q OAEJ dQ !KdA dQ OLKNP, KQ dAO NfCHAIAJPO =JPEdKL=CA =JJATeO à ?A ?KdA, 

dAO NfCHAO FQNEOLNQdAJPEAHHAO LNAJ=JP H= BKNIA dA u LNEJ?ELAO CeJeN=QT dQ dNKEP v (.%") deC=CeO 

L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA PNKQR=EAJP à O’=LLHEMQAN4279 AJ RQA dA LNKPeCAN HAO ?EPKUAJO 

?KJPNA H’=NbEPN=ENA eP=PEMQA. 

 
1’EILKO= LKQN H= LNAIEfNA BKEO AJ FQNEOLNQdAJ?A OKQO ?APPA =LLAHH=PEKJ u H’KbHEC=PEKJ dA 

NAOLA?P dAO dNKEPO dA H= deBAJOA v, =R=JP IgIA H’EJPANRAJPEKJ dQ !KJOAEH ?KJOPEPQPEKJJAH4280, AP 

MQE u 9EDIJ?JK; KD 7IF;9J ;II;DJ?;B :; B7 9EDJH7:?9J?ED v4281.  

 
866. !APPA NfCHA dKJP H= REKH=PEKJ AOP =NCQeA dA I=JEfNA Ne?QNNAJPA d=JO HA ?=dNA dAO EJOP=J?AO 

dEO?ELHEJ=ENAO = RQ HA FKQN OQEPA à H= ?eHfbNA de?EOEKJ dQ !KJOAEH d'ÉP=P D7C; /;KL; -HECF?;H-

 H7L?;H dQ 5 I=E 19444282, ?KJBENIeA LAQ dA PAILO =LNfO AJ dAO PANIAO deLKQNRQO 

d’eMQERKMQA4283.  

 
1AO =LLHE?=PEKJO BQNAJP IQHPELHAO AJ FQNEOLNQdAJ?A4284 JKP=IIAJP d=JO HA dKI=EJA 

                                                
L=N HAO dEOLKOEPEKJO ePQdEeAO (,KP=IIAJP LKQN HAO N=EOKJO LNe?edAIIAJP eRKMQeAO), I=EO EH AOP AJ?KNA 
CeJeN=HAIAJP MQAOPEKJ AJ I=PEfNA OLKNPERA dA ?KJPAOP=PEKJO dA de?EOEKJO EILHE?EPAO dA NAFAP LKNP=JP OQN dAO 
dAI=JdAO NAH=PERAO =QT dK?QIAJPO ?KILP=bHAO AJ LKOOAOOEKJ dAO BedeN=PEKJO OLKNPERAO KQ dA HAQNO KNC=JAO 
de?KJ?AJPNeO MQA ?AHHAO-?E JA deOENAJP L=O PN=JOIAPPNA, HAQN NABQO AJ ?AO ?EN?KJOP=J?AO eP=JP CeJeN=HAIAJP ?AJOQNe 
AJ FQOPE?A (Cf. !AA .=NEO, 12 K?PKbNA 2000, &7HCKH;A, Jq 99.A01684 ; 2A *UKJ, 7 BeRNEAN 2002, DKGK;ID;, Jq 
0104039 ; !AA  KNdA=QT, 23 I=E 2006, CEC?JU HUg?ED7B :; J7;AMED:E :; )E?JEK-Ch7H;DJ;I, Jq 03 601724 ; AP 
!#, 6 K?PKbNA 2008, FHEC;DJ?D, Jq 289389). 
4278 Cf. *. Jq 2000-321, FHU9., =NP. 24 (#P *. Jq 79-587 dQ 11 FQEHHAP 1979, FHU9., =NP. 1 ; LQEO deOKNI=EO : !0.A, 
=NP. *. 211-2 ("e?EOEKJO EJdEREdQAHHAO OKQIEOAO à KbHEC=PEKJ dA IKPER=PEKJ)) AP dKNeJ=R=JP : !0.A, =NP. *. 121-1, 
MQE dEOLKOA MQA : u 9A:N9;FJ?ED f7?J; :;I 97I E] ?B ;IJ IJ7JKU IKH KD; :;C7D:;, B;I :U9?I?EDI ?D:?L?:K;BB;I GK? :E?L;DJ 
WJH; CEJ?LU;I ;D 7FFB?97J?ED :; B'7HJ?9B; %. 211-2, 7?DI? GK; B;I :U9?I?EDI GK?, 8?;D GK; DED C;DJ?EDDU;I R 9;J 
7HJ?9B;, IEDJ FH?I;I ;D 9EDI?:UH7J?ED :; B7 F;HIEDD;, IEDJ IEKC?I;I 7K H;IF;9J :'KD; FHE9U:KH; 9EDJH7:?9JE?H; 
FHU7B78B; v. 
4279 1AHKJ *A .NKBAOOAQN !&A.31 (Cf. 0. !&A.31, u "A H= OKQIEOOEKJ =Q dNKEP dAO NfCHAIAJPO =QPKJKIAO v, 
D., 1960, L. 119 ; "8?:., u "A H= R=HAQN dAO LNEJ?ELAO CeJeN=QT dQ dNKEP AP =QPNAO NfCHAO FQNEOLNQdAJPEAHHAO dQ dNKEP 
=dIEJEOPN=PEB v, EF.9?J., L. 99), HAO .%" LKOOfdAN=EAJP QJA R=HAQN u ?DfH7BUg?IB7J?L; v (3J .%" ?KJPN=ENA à QJA 
dEOLKOEPEKJ HeC=HA dARN= JKNI=HAIAJP gPNA e?=NPe) I=EO u IKFH7:U9HUJ7B; v (*= REKH=PEKJ d’QJ .%" L=N QJA 
dEOLKOEPEKJ NeCHAIAJP=ENA LKQNN= AJPN=iJAN OKJ =JJQH=PEKJ). z 4. AJ?KNA LKQN dAO LNe?EOEKJO OQN ?APPA JKPEKJ dA 
.%" : ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 128 ("EOPEJCQ=JP ?AQT-?E dAO u FH?D9?F;I R 
L7B;KH 9EDIJ?JKJ?EDD;BB; v (4. =R=JP), dAO u FH?D9?F;I fED:7C;DJ7KN H;9EDDKI F7H B;I BE?I :; B7 RUFK8B?GK; v (KQ 
.$0*0 : u ?IIKI 7 FH?EH? :; J;NJ;I BUg?IB7J?fI ;J 7KNGK;BI B; jKg; 9EDIJ?JKJ?EDD;B, LE?H; B; CEDI;?B :'QJ7J :EDD;DJ 
KD; L7B;KH 9EDIJ?JKJ?EDD;BB;, ;D I7 fED:7DJ IKH B; )HU7C8KB; :; 1946 v, EHO OA PNKQRAJP u iEff?9?;BB;C;DJj H7JJ79hUI 
7K :HE?J U9H?J v), AP AJBEJ dAO u FH?D9?F;I fED:7C;DJ7KN :; Bk7HJ?9B; 34 :; B7 CEDIJ?JKJ?ED v ( KQ u FH?D9?F;I U9H?JI 
7KII? GK? ?DJ;HL?;DD;DJ FEKH :UJ;HC?D;H B7 9ECFUJ;D9; :K BUg?IB7J;KH v).  
4280 Cf. !KJO. ?KJOP., de?EO. Jq 77-83 "!, FHU9. 
4281 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 498. 
4282 !# 1A?P., 5 I=E 1944, D7C; /;KL; -HECF?;H- H7L?;H, EF.9?J. 
4283 !# AOO., 26 K?PKbNA 1945, AH7CK, EF.9?J. 
4284 Cf. JKP=IIAJP à PEPNA CeJeN=H : ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 498-501. 
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dEO?ELHEJ=ENA OLKNPEB4285, à H’EJOP=N d’=EHHAQNO dA OKJ ?KNKHH=ENA dQ ?KJPN=dE?PKENA4286, =R=JP MQA 

dAO HKEO CeJeN=HAO KQ OLe?E=HAO J’AJ LNAJJAJP HA NAH=E. 

 
867. "KNeJ=R=JP, AJ HAQN MQ=HEPe dA PATPAO OLe?EBEMQAO4287, HAO HKEO =JPEdKL=CA ?KIIA HAO 

NfCHAIAJPO dEO?ELHEJ=ENAO PULAO PNKQRAJP à O’=LLHEMQAN. *A !KdA dQ OLKNP EILKOA =EJOE 

ATLNAOOeIAJP à H’AJOAIbHA dAO BedeN=PEKJO OLKNPERAO d’edE?PAN HAQN LNKLNA NfCHAIAJP =JPEdKL=CA 

u :7DI B; H;IF;9J :;I :HE?JI :; B7 :Uf;DI; v4288.   

 
 *A IgIA PATPA LNAJd OKEJ dA LNe?EOAN MQA HAO EILHE?=PEKJO BKJd=IAJP=HAO dA ?A LNEJ?ELA 

PNKQRAJP QJA ?KJOe?N=PEKJ LN=PEMQA =Q OAEJ dQ 0fCHAIAJP dEO?ELHEJ=ENA PULA =JPEdKL=CA =dKLPe 

L=N de?NAP AJ !KJOAEH d'ÉP=P4289, ?KJPAJ=JP QJ AJOAIbHA dA dEOLKOEPEKJO HA IAPP=JP AJ yQRNA MQE 

dARNKJP Je?AOO=ENAIAJP BECQNAN d=JO HAO NfCHAIAJPO =JPEdKL=CA BedeN=QT. 

 
868. *’AJOAIbHA dAO dEOLKOEPEKJO NAH=PERAO =QT u FHE9U:KH;I :?I9?FB?D7?H;I ;J (w) I7D9J?EDI 

7FFB?978B;I v4290 =QT B=EPO dA dKL=CA AOP AJOANNe L=N ?AO NfCHAO EOOQAO dQ NfCHAIAJP PULA4291 dKJP 

HA JKJ-NAOLA?P L=N HAO KNC=JEOIAO OLKNPEBO AJPN=iJAN= H’EHHeC=HEPe dA HAQNO LNKLNAO NfCHAIAJPO 

                                                
4285 !KJ?ANJ=JP H= dEO?ELHEJA OLKNPERA AJ CeJeN=H, 9f. JKP=IIAJP :  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO 
FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 118 ; KQ +. "A +-,1#+ #0,A0", 
u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 152. 
4286 Cf. !# AOO., 12 K?PKbNA 1979, R7II;C8B;C;DJ DEKL;7KN 7LE97JI :; FH7D9;, Jq 01875, EF.9?J. - /QE OANKJP 
EJ?HQO d=JO HAO dNKEPO dA H= deBAJOA =Q OAJO H=NCA P=JP HAO dAQT (2) JKPEKJO =LL=N=EOOAJP EJOeL=N=bHAO (.KQN LNAQRA, 
HAO KLEJEKJO dK?PNEJ=HAO AP FQNEOLNQdAJPEAHHAO dERANCAJP OQN H= MQAOPEKJ dA O=RKEN HAMQAH dA ?AO dAQT (2) LNEJ?ELAO 
deNERA dA H’=QPNA : 4.  . %#,#4-'1, u .NEJ?ELAO CeJeN=QT dQ dNKEP v, EF.9?J., JJq 699 O.). - .KQN dAO ATAILHAO dA 
NA?KJJ=EOO=J?A L=N HA FQCA =dIEJEOPN=PEB dQ LNEJ?ELA dQ ?KJPN=dE?PKENA NAH=PERAIAJP à H= I=PEfNA OLKNPERA, 9f. 
JKP=IIAJP : !# 1A?P., 13 FQEJ 1984, AIIE9?7J?ED !7D:87BB CBK8 :; COIE?Dg, Jq 42454, EF.9?J. ; KQ !#, 25 FQEJ 
1990, -?IED, Jq 96835, EF.9?J. - 4. AJ?KNA OQN HA LNEJ?ELA dQ ?KJPN=dE?PKENA : ..--. !A'**#, u !KIIAJP C=N=JPEN 
HA NAOLA?P dQ LNEJ?ELA dQ ?KJPN=dE?PKENA dAR=JP HA FQCA =dIEJEOPN=PEB ? v, AJDA, 2009 L. 1446. 
4287 #J ABBAP, OE u 9A:N9;FJ?ED f7?J; :;I 97I E] ?B ;IJ IJ7JKU IKH KD; :;C7D:;, B;I :U9?I?EDI ?D:?L?:K;BB;I GK? :E?L;DJ 
WJH; CEJ?LU;I (w), IEDJ IEKC?I;I 7K H;IF;9J :'KD; FHE9U:KH; 9EDJH7:?9JE?H; FHU7B78B; v (!0.A, =NP. *. 121-1. - 
4. eC=HAIAJP : !0.A, =NP. *. 211-2 ("e?EOEKJO EJdEREdQAHHAO OKQIEOAO à KbHEC=PEKJ dA IKPER=PEKJ)) ?’AOP PKQPABKEO, 
DKNO DULKPDfOAO u :'KHg;D9; EK :; 9?H9EDIJ7D9;I ;N9;FJ?EDD;BB;I v (!0.A, =NP. *. 121-2 =H. 1 1q ; à PEPNA LNEJ?EL=H, 
?=N d’=QPNAO deNKC=PEKJO ATEOPAJP, dKJP ?AHHA ?KJ?ANJ=JP HAO u H;B7J?EDI ;DJH; B'7:C?D?IJH7J?ED ;J I;I 7g;DJI v ("8?:., 
=H. 2)), KQ NAH=PERA u 7KN :U9?I?EDI FEKH B;IGK;BB;I :;I :?IFEI?J?EDI BUg?IB7J?L;I EDJ ?DIJ7KHU KD; FHE9U:KH; 
9EDJH7:?9JE?H; F7HJ?9KB?VH; v ("8?:., =H. 1 3q), ?KIIA ?’AOP HA ?=O AJ I=PEfNA dEO?ELHEJ=ENA =JPEdKL=CA). z 2KQPABKEO, 
HAO .%" =U=JP R=HAQN OQLN=-de?NeP=HA, OE F=I=EO QJA u B=EHHA v OA PNKQR=EP d=JO HAO dEOLKOEPEKJO dQ !KdA dQ OLKNP 
LNKLNAO =QT dAI=JdAO d’A32, AT?HQAO dQ ?D=IL d’=LLHE?=PEKJ dAO dEOLKOEPEKJO LNe?EPeAO, =HKNO HA LNEJ?ELA CeJeN=H 
dA H’KbHEC=PEKJ dA NAOLA?P dAO dNKEPO dA H= deBAJOA PNKQRAN=EP à O’=LLHEMQAN (Cf. AJ ?A OAJO : "E?P. LANI. "N. OLKNP, 
u *QPPA ?KJPNA HA dKL=CA v, Jq 81). 
4288 !. OLKNP, =NP. *. 232-21 =H. 4. 
4289 "8?:. 
4290 "8?:. 
4291 .KQN QJ =LANdQ dA ?AO NfCHAO, 9f. : "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 134 ; 142 ; 146 ; 153 
(.KQN OKJ =LLHE?=PEKJ dAR=JP HAO BedeN=PEKJO OLKNPERAO) AP 252 (.KQN OKJ =LLHE?=PEKJ dAR=JP H’A$*"). - Cf. 
eC=HAIAJP LKQN H= IAJPEKJ dA H’KbHEC=PEKJ dA NAOLA?P dAO dNKEPO dA H= deBAJOA dAR=JP H’A$*" : !. OLKNP, =NP. *. 232-
23 '4, MQE dEOLKOA MQA : u 9H:;I I7D9J?EDI (w) FHEDED9U;I v L=N ?APPA dANJEfNA HA OKJP u :7DI B; H;IF;9J :;I :HE?JI 
:; B7 :Uf;DI; v. 
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=EJOE MQA dA PKQPAO HAO de?EOEKJO EJdEREdQAHHAO dA O=J?PEKJO LNEOAO OQN HAQN BKJdAIAJP.  

 
 !KJ?NfPAIAJP, HAO FQCAO dAI=JdAJP, OKQO LAEJA dA JQHHEPe dAO O=J?PEKJO ?KJPAOPeAO dAR=JP 

AQT MQA HA dKOOEAN OKEP LKNPe à H= ?KJJ=EOO=J?A dAO EJPeNAOOeO =R=JP PKQPA EJOP=J?A dEO?ELHEJ=ENA 

AP HAO LANOKJJAO ?KJ?ANJeAO =REOeAO dA H= Oe=J?A4292 =Q ?KQNO dA H=MQAHHA EHO dARNKJP AJ?KNA 

LKQRKEN LNeOAJPAN HAQNO KbOANR=PEKJO4293. 

  
869. 3J deH=E N=EOKJJ=bHA dKEP AJ KQPNA gPNA NAOLA?Pe4294, O=QB ?EN?KJOP=J?AO L=NPE?QHEfNAO 

d’QNCAJ?A4295, AJPNA HAO d=PAO dA ?KJRK?=PEKJ AP dA deNKQHAIAJP dA H’=QdEAJ?A dEO?ELHEJ=ENA. 

 
!’AOP AJ?KNA =Q PEPNA dQ JKJ-NAOLA?P dQ u LNEJ?ELA d’EIL=NPE=HEPe v4296, N=EOKJ LKQN 

H=MQAHHA HA 0"2" LNeRKEP dA JKIbNAQOAO NfCHAO AJ LNeRAJPEKJ dA O= REKH=PEKJ, MQA dAO O=J?PEKJO 

                                                
4292 Cf. LKQN dAO ?=O d’=JJQH=PEKJ : !#, 3 BeRNEAN 1995, B;D;P;9h, Jq 117097 (AbOAJ?A dA ?KJRK?=PEKJ à 
H’=QdEAJ?A AP d’EJREP=PEKJ à LNAJdNA ?KJJ=EOO=J?A dQ dKOOEAN HA ?KJ?ANJ=JP I=HCNe QJA dAI=JdA AJ ?A OAJO) ; !#, 
25 FQEJ 1990, -?IED, Jq 96835, EF.9?J. (.ANOKJJA J’=U=JP L=O ePe ?KJRKMQeA à H’=QdEAJ?A AP J’=U=JP L=N OQEPA LQ 
LNKdQENA OAO KbOANR=PEKJO =R=JP QJA LNEOA dA O=J?PEKJ HA N=dE=JP deBEJEPERAIAJP dA H= BedeN=PEKJ dKJP AHHA eLAJd=EP) ; 
KQ !#, 17 F=JREAN 1990, C7IJ7?Dg, Jq 95452,  7P. )7B, 1990, OKII., L. 559 (1QOLAJOEKJ LKQN ?=QOA dA dKL=CA 
=HKNO MQA HAO eHeIAJPO dQ dKOOEAN OQN HAOMQAHO H= BedeN=PEKJ OA BKJd=EP J’=R=EAJP L=O ePe LKNPeO à H= ?KJJ=EOO=J?A dA 
H= LANOKJJA ?KJ?ANJeA). 
4293 Cf. LKQN dAO ATAILHAO dA ?AJOQNA dA de?EOEKJO dEO?ELHEJ=ENAO LKQN ?A IKPEB : !#, 10 =RNEH 1991, B?:;7KBJ, Jq 
115482 (1=J?PEKJ dEO?ELHEJ=ENA LNEOA à H’AJ?KJPNA d’QJ ?HQb =HKNO MQA OKJ LNeOEdAJP J’=R=EP LQ B=ENA R=HKEN OAO 
IKUAJO dA deBAJOA) ; !#, 28 K?PKbNA 1987, &7OC;J ;J B;IIED, JJq 64177 AP 64178 (0ABQO dA HE?AJ?A LKQN QJA 
O=EOKJ O=JO MQA HAO EJPeNAOOeO =EAJP, =Q LNe=H=bHA, ePe IEO à IgIA dA LNeOAJPAN HAQN deBAJOA) ; KQ !#, 20 F=JREAN 
1988, &H !7II, Jq 55587 (1=J?PEKJ d’QJ I=P?D LANdQ à H’AJ?KJPNA d’QJA eMQELA O=JO MQA OAO dENECA=JPO =EAJP ePe 
=LLAHeO à O'ATLHEMQAN OQN HAO B=EPO MQE HAQN eP=EAJP NALNK?DeO). - 4. AJ?KNA : !#, 23 I=E 1986, %;C7?H;, CEDJ7J, %;8., 
L. 734 ; D., 1988, OKII. 386, KbO. (. !A0 A(- ; R;L. jKH. U9E. IFEHJ, 1987, Jq 2, L. 119, KbO. (. !A0 A(- ; KQ 
!# 1A?P., 13 FQEJ 1984, AIIE9?7J?ED !7D:87BB CBK8 :; COIE?Dg,  Jq 42454, EF.9?J. (1=J?PEKJ EJBHECeA à QJ ?HQb O=JO 
MQA H’=OOK?E=PEKJ OLKNPERA AJ MQAOPEKJ J’=EP ePe IEOA à IgIA dA LNeOAJPAN OAO KbOANR=PEKJO dAR=JP H'KNC=JA 
dEO?ELHEJ=ENA). z 'H AOP AJBEJ LKOOEbHA dA IAJPEKJJAN QJA de?EOEKJ MQE LAQP gPNA N=LLNK?DeA dAO LNe?edAJPAO, HAO 
?EN?KJOP=J?AO B=EO=JP =LL=N=iPNA MQA H= LANOKJJA ?KJ?ANJeA J’= LQ LNeOAJPAN OAO KbOANR=PEKJO =Q ?KQNO dA H’=QdEAJ?A 
dEO?ELHEJ=ENA MQE =QN=EP do gPNA NALKNPeA : !AA ,=JPAO, 3 I=E 2006, FU:UH7J?ED fH7DT7?I; :; HEBB;H-IA7J?Dg, Jq 
04,201197, R;L. jKH. U9E. IFEHJ, 2006, Jq 81, L. 54 (#J H’AOLf?A, HA NfCHAIAJP dEO?ELHEJ=ENA =LLHE?=bHA KBBN=EP =QT 
LANOKJJAO IEOAO AJ ?=QOA H= LKOOEbEHEPe dA beJeBE?EAN d'QJ NALKNP dA dNKEP dA H'=QdEAJ?A LKQN QJA dQNeA I=TEI=HA 
dA dET (10) FKQNO. *= dAI=JdA dQ HE?AJ?Ee LKQNOQERE J’=U=JP L=O ePe LNEOA AJ ?KILPA L=N HAO KNC=JAO dEO?ELHEJ=ENAO 
BedeN=QT, O’AJOQEREP H= ?AJOQNA dA H= de?EOEKJ HA O=J?PEKJJ=JP LKQN ?=QOA dA JKJ-NAOLA?P dAO dNKEPO dA H= deBAJOA). 
4294 Cf. LKQN dAO ATAILHAO dA ?AJOQNA dA de?EOEKJO dEO?ELHEJ=ENAO LKQN ?=QOA dA P=NdERAPe dAO deH=EO : !#, 1AN 
BeRNEAN 1989, B;BB79h?EC7, Jq 96835, %;8., L. 955 (.ANOKJJA ?KJRKMQeA P=NdERAIAJP (=LNfO H’=QdEAJ?A) MQE J'= LQ 
gPNA LNeOAJPA, JE NALNeOAJPeA, à H= Oe=J?A dEO?ELHEJ=ENA dKJJ=JP HEAQ à O=J?PEKJ) ; KQ !#, 29 de?AIbNA 1993, 
BEDD;J7J, Jq 115635 (1=J?PEKJ EJBHECeA à QJ OLKNPEB =HKNO MQA H= ?KJRK?=PEKJ MQE JA LNe?EO=EP L=O H'KbFAP dA H’EJOP=J?A 
dEO?ELHEJ=ENA eP=EP P=NdERA, dfO HKNO MQ’AJRKUeA L=N PeHe?KLEA OAQHAIAJP QJ (1) FKQN =R=JP H’=QdEAJ?A). 
4295 4. LKQN H= LNEOA AJ ?KILPA dA PAHHAO ?EN?KJOP=J?AO FQOPEBE=JP H= bNEfRAPe dAO deH=EO : !#, 29 FQEHHAP 1994, 
/79hED, Jq 116351, EF.9?J. (*= bNEfRAPe dQ deH=E AJPNA H= ?KJRK?=PEKJ dA H'EJPeNAOOe =QMQAH EH =R=EP ePe NALNK?De 
d’=RKEN LNKRKMQe QJA NETA AP O= ?KIL=NQPEKJ AJ =QdEAJ?A dEO?ELHEJ=ENA eP=EP EILKOeA L=N H= Je?AOOEPe d'AJPAJdNA HAO 
PeIKEJO dAO B=EPO MQE eP=EAJP dA J=PEKJ=HEPe ePN=JCfNA AP dAR=EAJP NAC=CJAN HAQN L=UO d’KNECEJA). 
4296 !#, 7 FQEHHAP 1965, FU:UH7J?ED D7J?ED7B; :;I JH7DIFEHJ;KHI HEKJ?;HI, Jq 61958, EF.9?J. ; !#, 10 FQEHHAP 1957, 
 ;HL7?I;, Jq 26517, EF.9?J. ; !#, 4 I=NO 1949, -HV8;I, ,., 1950, ''', L. 21 ; !# 1A?P., 29 =RNEH 1949, BEKH:;7KN, 
%;8., L. 488 ; !# AOO., 27 =RNEH 1951, &UB7CV:;, %;8., L. 226. - Cf. JKP=IIAJP : #. +'22A0", u *'EIL=NPE=HEPe 
=dIEJEOPN=PERA v, AJDA, 1999, L. 478 ; KQ +. "#%-$$#, u *'EIL=NPE=HEPe dA H= de?EOEKJ =dIEJEOPN=PERA v, RFDA, 
1998, L. 711. 
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dEO?ELHEJ=ENAO KJP LQ gPNA de?H=NeAO EHHeC=HAO AJ FQOPE?A4297. 

 
870. "ALQEO MQAHMQAO PAILO AJBEJ, HA LNEJ?ELA CeJeN=H dQ dNKEP dA u Oe?QNEPe FQNEdEMQA v 

?KJO=?Ne L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA4298 = LQ K??=OEKJJAN H= ?AJOQNA d’=?PAO BedeN=QT. 

 
1’EH AOP dA FQNEOLNQdAJ?A ?KJOP=JPA, NfCHA ePNKEPAIAJP HEeA à H= LNe?edAJPA AP O’EJO?NER=JP 

d=JO O= u BEg?GK; v4299, MQA HA u LNEJ?ELA dA JKJ-NePNK=?PEREPe dAO =?PAO =dIEJEOPN=PEBO v4300 

EJPANdEP à u Bk7:C?D?IJH7J?ED v ?KIIA =QT AJPEPeO =OOEIEHeAO u :; 9h7Dg;H B;I HVgB;I 7FFB?978B;I 

R :;I I?JK7J?EDI HULEBK;I v4301, HA LNEJ?ELA dA Oe?QNEPe FQNEdEMQA LNKDEbA AJ?KNA PKQPA =LLHE?=PEKJ 

EIIedE=PA à dAO =BB=ENAO AJ ?KQNO dA JKQRAHHAO dEOLKOEPEKJO NeCHAIAJP=ENAO deB=RKN=bHAO4302, OQN 

HA BKJdAIAJP dAOMQAHHAO dAO O=J?PEKJO, JKP=IIAJP dEO?ELHEJ=ENAO, OAN=EAJP =dKLPeAO4303.  

                                                
4297 Cf. JKP=IIAJP : !#, 30 JKRAIbNA 1994, BEDD;J, Jq 136539, EF.9?J. ; !#, 27 K?PKbNA 1999, FU:UH7J?ED 
fH7DT7?I; :; fEEJ87BB, JK 196251, EF.9?J. ; !AA  KNdA=QT, 27 K?PKbNA 2003, 1. 9/ FU:UH7J?ED fH7DT7?I; h7D:?IFEHJ, 
EF.9?J. - 4. AJ?KNA : !AA ,=J?U, 11 =RNEH 2011, Jq 10,!00542 ; AJDA, 2011, L. 1400 ; D., 2012, L=J., L. 704, 
KbO. !. "3"-%,-,.  
4298 Cf. 9.KQN H= ?KJOe?N=PEKJ dQ LNEJ?ELA: !# AOO., 24 I=NO 2006, ,JU K)& , JK 288460 ; %;8., L. 154 ; AJDA, 
2006, L. 2214, ePQdA *. 2#1-)A ; "8?:., L. 1028, ?DNKJ. !. *A,"A'1 AP $. *#,'!A ; ?8?:., L. 841, PNEbQJA  . 
+A2&'#3 ; ?8?:., L. 897, PNEbQJA $. +#**#0A7 ; D., 2006, L. 1224 ; "8?:., L. 1190, ?DNKJ. .. !A11'A ; "8?:., 
L. 1226, LKEJP dA RQA 0. "A++A, ; R;L. IE9., L. 2006, L. 583, JKPA .. +#0*# ; R-D 9?L., 2006, L. 527, KbO. 0. 
#,!',A1 "A +3,A%-00' ; JC) A, 2006, L.1120, JKPA (.-+.  #*-0%#7 ; DH. 7:C., 2006, L. 71 ; RD), 
2006, L. 1169, JKPA (.-.. !A+ 7 ; "8?:., 2007, L. 285, JKPA (.-+. 5-#&0*',% ; BJ,, FQEJ 2006, L. 711, ?KJ?H. 
7. A%3'*A AP JKPA (.-$.  A0 'É0' ; RFDA, 2006, L. 463, ?KJ?H. 7. A%3'*A, "8?:., L. 483, JKPA $. +-"#0,# ; 
RJDA, 2006, L. 545, ?KJ?H. 7. A%3'*A ; %)A, 3 =RNEH 2006, Jq 66, L. 4, KbO. -. "3$-30. - 4. AJOQEPA 
9#TLHE?EP=PEKJ dQ LNEJ?ELA: : !# 1A?P., 13 de?AIbNA 2006, &C; %79HE?N, Jq 287845, %;8., L. 541 ?KJ?H. +. 
%37-+A0 ; AJDA, 2007, L. 358, ?DNKJ. $. *#,'!A AP (.  -3!&#0 ; "., 2007, L. 847, JKPA -.  3'-63A, ; 
RFDA, 2007, L. 6, ?KJ?H. +. %37-+A0 ; "8?:., L. 275, JKPA %. #4#'**A0" ; RD), 2007, L. 590, ?DNKJ. !. 
%3#22'#0 ; R-D 9?L., 2007, L. 72, JKPA .. "#3+'#0) - Cf. JKP=IIAJP : ed. "=HHKV, u $E?DA d’KNEAJP=PEKJ, 
1e?QNEPe FQNEdEMQA ("NKEP =dIEJEOPN=PEB) v, (=JREAN 2015 ; AP 0=LLKNP !#, ,U9KH?JU jKH?:?GK; ;J 9ECFB;N?JU :K :HE?J, 
EF.9?J. 
4299 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 136. 
4300 !# AOO., 25 FQEJ 1948, ,JU :K jEKHD7B d %'AKHEH; e, EF.9?J. - #J I=PEfNA OLKNPERA, EH AOP LKOOEbHA dA ?KJOP=PAN 
MQA u 9H:;I fU:UH7J?EDI (w) EDJ KD F;K :; C7B R 7II?C?B;H (w) 9HA: FH?D9?F; 9dA JKJ-NePNK=?PEREPe: GK? ?DJ;H:?J :; 
H;9EDD7YJH; R KD; :U9?I?ED HUgB;C;DJ7?H; EK ?D:?L?:K;BB;, KD ;ff;J 7DJUH?;KH;C;DJ R IED ;DJHU; ;D L?gK;KH. "B Dk;IJ 
F7I H7H; ;D ;ff;J GK; B;I fU:UH7J?EDI CE:?f?;DJ ;D 9EKHI :; I7?IED B;KH HVgB;C;DJ ;D F;DI7DJ GKk?B F;KJ Ik7FFB?GK;H 
7K :UHEKB;C;DJ :; B7 9ECFUJ?J?ED :;FK?I B; :U8KJ :; I7?IED EK I; CUFH;DD;DJ IKH Bk;DJHU; ;D L?gK;KH :kKD DEKL;7K 
HVgB;C;DJ v (Cf.  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO 
v, EF.9?J., L. 118). 
4301 "8?:. 
4302 Cf. "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 16, LKQN 
QJ N=LLAH dA H’=LLHE?=PEKJ dA ?APPA NfCHA AJ I=PEfNA OLKNPERA (u B7 BE?, ;D ?DIJ?JK7DJ KD FEKLE?H :?I9?FB?D7?H;, D; 
I7KH7?J CU9EDD7YJH; (w) 9H:; FH?D9?F; :; DED-HUJHE79J?L?JU :; B7 HUFH;II?ED :?I9?FB?D7?H; B7 FBKI IULVH; ;J 
B'?DJ;H:?9J?ED :; I7D9J?EDI HUJHE79J?L;I FBKI :KH;I (w) v). - 4. à H’EJRANOA, HA u LNEJ?ELA dA H= HUJHE79J?L?JU ?D 
C?J?KI v (Cf. JKP=IIAJP : '. +-3+-3,', u *A LNEJ?ELA dA NePNK=?PEREPe dAO HKEO LeJ=HAO LHQO dKQ?AO : QJA NQLPQNA 
dA H’eC=HEPe dAR=JP H= HKE AJPNA deHEJMQ=JPO v, R"D), 2012/1 (4KH. 83), L. 336). 
4303 Cf. !AA ,=J?U, 23 de?AIbNA 2010, &KBB;H, Jq 09,!01520 ; AJDA, 2011, L. 639. #J H’AOLf?A, QJ dENECA=JP 
=OOK?E=PEB AP IAIbNA d’KNC=JAO BedeN=QT de?KJ?AJPNeO BoP O=J?PEKJJe L=N QJ KNC=JEOIA dEO?ELHEJ=ENA NeCEKJ=H d’QJA 
u IKIF;DI?ED FEKH KD; :KHU; :; 2 9"AQT: 7DI f;HC;I :; JEKJ; B?9;D9; :; B7 FU:UH7J?ED 9?KJ?ANJeA: ;J :';N;H9?9; 
:; JEKJ;I fED9J?EDI 7K I;?D :;I EHg7D;I fU:UH7KN EK :;I 7IIE9?7J?EDI C;C8H;I v ("8?:.) dA ?APPA dANJEfNA OQN H= 
b=OA dA dEOLKOEPEKJO dA OKJ JKQRA=Q NfCHAIAJP dEO?ELHEJ=ENA, O=J?PEKJ ?KJBENIeA L=N H’KNC=JA dEO?ELHEJ=ENA J=PEKJ=H 
?KILePAJP, =HKNO IgIA (JKP=IIAJP) MQA H’=J?EAJ PATPA JKNI=HAIAJP =LLHE?=bHA AT?HQ=EP dA I=JEfNA ATLNfO 
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871. 1=JO MQ’EH JA OKEP LKQN H’DAQNA MQAOPEKJ dQ NAOLA?P dQ u LNEJ?ELA dA ?KJBE=J?A 

HeCEPEIA v4304, =QT EILHE?=PEKJO bA=Q?KQL LHQO H=NCAO4305, H= NfCHA LNe?EPeA EILKOA AJ ABBAP =Q 

IEJEIQI MQA HA LKQRKEN NeCHAIAJP=ENA edE?PA dAO IAOQNAO PN=JOEPKENAO MQA Je?AOOEPAN=EP QJA 

NeCHAIAJP=PEKJ JKQRAHHA. 

 
!’AOP d=JO ?APPA HKCEMQA, QJA PAHHA NfCHA R=H=JP LKQN PKQP =?PA =dIEJEOPN=PEB dA J=PQNA4306 

KQ u à LKNPeA v NeCHAIAJP=ENA4307, MQ’QJA NeCHAIAJP=PEKJ BedeN=HA JKQRAHHA =LLHEMQeA, O=JO 

MQ’QJ deH=E OQBBEO=JP J’=EP ePe LNeRQ L=N ?APPA dANJEfNA LKQN LANIAPPNA =QT LANOKJJAO AP AJPEPeO 

?KJ?ANJeAO dA O’U ?KJBKNIAN, BQP FQCeA ?KJPN=ENA =Q LNEJ?ELA dA Oe?QNEPe FQNEdEMQA4308. 

                                                
H’=LLHE?=PEKJ dA ?AO dEOLKOEPEKJO JKQRAHHAO LHQO OeRfNAO ("=JO HAQN eP=P =HKNO =LLHE?=bHA, HAO PATPAO AJ ?=QOA 
LNeRKU=EAJP QJA O=J?PEKJ d’QJ (1) =J dA OQOLAJOEKJ) à QJA EJOP=J?A AJ ?KQNO. "=JO ?AO ?KJdEPEKJO, H= O=J?PEKJ =HKNO 
=dKLPeA JA LKQR=EP MQ’gPNA FQCeA EHHeC=HA. 
4304 .NEJ?ELA EOOQ dQ dNKEP dA H’3JEKJ AQNKLeAJJA (Cf. JKP=IIAJP : !(!#, =BB. Jq 112/77, 3 I=E 1978, -öFf;H, 
R;9., L. 1019 ; !(!#, =BB. Jq !-325/91, 16 FQEJ 1993, RUFK8B?GK; FH7DT7?I;, R;9., L. '-3283 ; EKHEF;, 1993, 
Jq 354 ; !(!#, =BB. Jq !-17/03, 7 FQEJ 2005, /E&0, R;9., L. '-4983 ; AJDA, 2005, L. 1657, ?DNKJ. *. 0'!&#0, 
..-A. (#A,,#,#7, ,. !&A0 7) d’EJOLEN=PEKJ =HHAI=JdA (Cf. 1. !A*+#1, DK FH?D9?F; :; B7 FHEJ;9J?ED :; B7 
9EDf?7D9; BUg?J?C; ;D :HE?JI 7BB;C7D:, 9ECCKD7KJ7?H; ;J fH7DT7?I, PDfOA .=NEO 2, 2000) AP ?KNKHH=ENA dQ LNEJ?ELA 
dA Oe?QNEPe FQNEdEMQA (4. JKP=IIAJP : (. +-*','#0, u .NEJ?ELAO CeJeN=QT v, RUF. :H. ;KH., JJq 82 O. (2N=EP=JP dQ 
u 9L:H?D9?F; :; B7 FHEJ;9J?ED :; B7 9EDf?7D9; BUg?J?C; v). +gIA OE HA dANJEAN LNEJ?ELA ?EPe eP=EP AJ CANIA dALQEO 
HKJCPAILO AJ dNKEP BN=Jd=EO (Cf. !. *A,"A'1, $. *#,'!A, u 1e?QNEPe FQNEdEMQA : H= ?KJOe?N=PEKJ v, AJDA, 2006, 
L. 1028), dKEP gPNA IAOQNe H’EIL=?P dQ dNKEP AQNKLeAJ OQN HA dNKEP EJPANJA ?=N OE H= FQNEdE?PEKJ =dIEJEOPN=PERA BN=Jd=EOA 
NABQOA PKQFKQNO LKQN H’DAQNA dA NA?KJJ=iPNA ?AHQE dA ?KJBE=J?A HeCEPEIA (/QE dAIAQNA L=N OQEPA AT?HQOERAIAJP 
AQNKLeAJ : Cf. %. &-3'**-,, u (A=J 0ERANK, "eIK?N=PEA AP =dIEJEOPN=PEKJ v, EF.9?J., L. 1057 ;  .  -,,#2, 
u *'=J=HUOA dAO N=LLKNPO AJPNA =dIEJEOPN=PEKJ AP =dIEJEOPNeO =Q PN=RANO dQ LNEOIA dAO LNEJ?ELAO dA Oe?QNEPe FQNEdEMQA 
AP dA ?KJBE=J?A HeCEPEIA v, RFDA, 2013, L. 718 ; %. #4#'**A0", u 1e?QNEPe FQNEdEMQA AP dEOLKOEPEKJO 
PN=JOEPKENAO v, AJDA, 2014, L. 492 ). !ALAJd=JP, QJ 2NEbQJ=H =dIEJEOPN=PEB O’eP=EP H=EOOe PAJPAN L=N QJA PAHHA 
?KJOe?N=PEKJ (Cf. 2A 1PN=ObKQNC, 8 de?AIbNA 1994, EDJH;FH?I; FH;OCKJh, Jq 931085 ; AJDA, 1995, L. 555, ?KJ?H. 
(. .-++'#0 ; RFDA, 1995, L. 963, KbO. +. &##01), EJEPE=PERA ?AJOQNeA L=N H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA 
(Cf. !#, 9 I=E 2001, EDJH. F;HI. :; JH7DIFEHJ FH;OCKJh, Jq 210944, %;8., L. 865 ; DH. 7:C., 2001, Jq 171 ; D., 
2001, OKII., L. 2090 ; HAO FQCAO =U=JP LHQO LNe?EOeIAJP ?KJOEdeNe MQA u B; FH?D9?F; :; 9EDf?7D9; BUg?J?C;, GK? f7?J 
F7HJ?; :;I FH?D9?F;I gUDUH7KN :K :HE?J 9ECCKD7KJ7?H;, D; JHEKL; R I'7FFB?GK;H :7DI B'EH:H; jKH?:?GK; D7J?ED7B 
GK; :7DI B; 97I E] B7 I?JK7J?ED jKH?:?GK; :EDJ 7 R 9EDD7YJH; B; jKg; 7:C?D?IJH7J?f fH7DT7?I ;IJ HUg?; F7H B; :HE?J 
9ECCKD7KJ7?H; v). 
4305 /QE u FHEBEDg; v HA LNEJ?ELA dA Oe?QNEPe FQNEdEMQA u :K FE?DJ :; LK; :;I :HE?JI IK8j;9J?fI v (..-*. $0'#0, (. 
.#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 136. z 4. =QOOE :  .  -,,#2, u *'=J=HUOA dAO N=LLKNPO AJPNA 
=dIEJEOPN=PEKJ AP =dIEJEOPNeO =Q PN=RANO dQ LNEOIA dAO LNEJ?ELAO dA Oe?QNEPe FQNEdEMQA AP dA ?KJBE=J?A HeCEPEIA v, 
EF.9?J., L. 718). - 4. ?ALAJd=JP LKQN QJA KLEJEKJ EJRANOA, AOPEI=JP MQA HAO ?KJOeMQAJ?AO PENeAO L=N HAO FQCAO 
=dIEJEOPN=PEBO J=PEKJ=QT dQ LNEJ?ELA dA Oe?QNEPe FQNEdEMQA OKJP u ?:;DJ?GK;I v à ?AHHAO MQE =QN=EAJP ePe PENeAO dA H= 
NA?KJJ=EOO=J?A dQ LNEJ?ELA dA ?KJBE=J?A HeCEPEIA : %. #4#'**A0", u 1e?QNEPe FQNEdEMQA AP dEOLKOEPEKJO 
PN=JOEPKENAO v, EF.9?J., L. 492. 
4306 Cf. %. #4#'**A0", u 1e?QNEPe FQNEdEMQA AP dEOLKOEPEKJO PN=JOEPKENAO v, EF.9?J., L. 492 (LNe?EO=JP MQA u I;KBI 
B;I 79J;I HUgB;C;DJ7?H;I IEDJ 9ED9;HDUI F7H B'E8B?g7J?ED :'?DI;HJ?ED :; :?IFEI?J?EDI JH7DI?JE?H;I. A?DI?, B;I :U9?I?EDI 
:';IFV9;, ;J B;I :U9?I?EDI ?D:?L?:K;BB;I D; F;KL;DJ :EDD;H B?;K R KD; J;BB; E8B?g7J?ED (w) v. 
4307 'H AOP E?E B=EP NeBeNAJ?A =QT NfCHAIAJPO OLKNPEBO. 
4308 Cf. !AA  KNdA=QT, 17 de?AIbNA 2013, Jq 12 600108 ; AJDA, 2014, L. 598. #J H’AOLf?A, HA NfCHAIAJP 
NeCEOO=JP H= L=NPE?EL=PEKJ d’eMQELAO ?U?HEOPAO à QJA ?KILePEPEKJ NeCEKJ=HA =R=EP ePe IKdEBEe LAQ =R=JP HA 
deNKQHAIAJP dA ?APPA dANJEfNA AP OKJ =LLHE?=PEKJ =R=EP ?KJdQEP HAO =QPKNEPeO ?KILePAJPAO à NAPENAN H’EJREP=PEKJ d’QJA 
eMQELA AJ N=EOKJ dA O= ?KJPN=RAJPEKJ =QT JKQRAHHAO dEOLKOEPEKJO =dKLPeAO. !KJBENI=JP H= de?EOEKJ dAO LNAIEANO 
FQCAO, H= !AA ?KILePAJPA = AJ H’K??QNNAJ?A ?KJOEdeNe MQ’ u ;D D; FHULEO7DJ F7I KD :UB7? IKff?I7DJ 7f?D :; 
F;HC;JJH; 7KN ?DJUH;IIUI :; I'7:7FJ;H 7KN CE:?f?97J?EDI IK8IJ7DJ?;BB;I :;I HVgB;I :; F7HJ?9?F7J?ED GK'?B 7L7?J 
?DIJ?JKU;I, B; CEC?JU HUg?ED7B :; 9O9B?IC; :; B7  KO7D; 79R=EP: CU9EDDK B; FH?D9?F; :; IU9KH?JU jKH?:?GK; ;J (w) 
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872. *A !KdA dAO NAH=PEKJO AJPNA HA LQbHE? AP H’=dIEJEOPN=PEKJ ?KdEBEA deOKNI=EO HAO NfCHAO 

ePQdEeAO4309 MQ’EH EJPfCNA d=JO QJ 2EPNA NAH=PEB à u 9H:k;DJHU; ;D L?gK;KH :;I 79J;I 

7:C?D?IJH7J?fI v4310 EJ?HQ=JP JKP=IIAJP QJA OA?PEKJ NAH=PERA =QT u 9N:VgB;I :';DJHU; ;D L?gK;KH 

;J CE:7B?JUI :'7FFB?97J?ED :7DI B; J;CFI v4311 dA ?AO dANJEANO4312. 

 
 4=HEdA dQ LKEJP dA RQA dA H= HeC=HEPe ATPANJA, H= O=J?PEKJ =dKLPeA L=N HAO KNC=JEOIAO 

BedeN=QT J’AJ OAN= L=O IKEJO OQO?ALPEbHA d’gPNA =JJQHeA LKQN ?=QOA d’ENNeCQH=NEPe EJPANJA. 

S,c:054 2 - L, c54:8E2, d, 8B.u2(80:B 04:,84, d, 2’(c:, 
 

873. AQ IKIAJP d’edE?PAN QJA MQAH?KJMQA de?EOEKJ KQ =?PA AJ HEAJ =RA? HAQN IEOOEKJ dA OANRE?A 

LQbHE?, HAO BedeN=PEKJO deHeC=P=ENAO OKJP OKQIEOAO, à H’EJOP=N dA PKQPA LANOKJJA LQbHEMQA KQ 

=OOEIEHeA, =Q u 9N:;IF;9J :; B7 BUg7B?JU v4313, ?’AOP-à-dENA dAO NfCHAO FQNEdEMQAO NAHAR=JP dQ dNKEP 

?KIIQJ4314. 

 
*= u LQEOO=J?A OLKNPERA v, AJ LNEJ?ELA HEbNA dA dePANIEJAN OAO LNKLNAO JKNIAO MQ=HEBEeAO 

dA u OLKNPERAO v, OA PNKQRA dKJ? OKQIEOA =Q NAOLA?P dA u HVgB;I GK?, R B7 fE?I, BUg?J?C;DJ ;J 

;D97:H;DJ B';N;H9?9; :9A: 9OKJ: FEKLE?H DEHC7J?f ;D B7 C7J?VH; (w), HVgB;I (w) ;NJUH?;KH;I ;J 

IKFUH?;KH;I 7KN DEHC;I IFEHJ?L;I (w) 9MQE: 9EDIJ?JK;DJ 9; GK; B'ED FEKHH7?J 7FF;B;H KD; 

iBUg7B?JU IFEHJ?L;j v4315. 

 
874. 1E H’AJ?=dNAIAJP FQNEdEMQA dQ LKQRKEN BedeN=H L=N H= u LQEOO=J?A eP=PEMQA v AOP ?ANP=EJ, 

dAO =d=LP=PEKJO OKJP LKOOEbHAO AJ ?KJOEdeN=PEKJ dA u OLe?EBE?EPeO v OLKNPERAO, MQE OANKJP 

                                                
FEKH 9; CEJ?f, ;DJ79hU :'?BBUg7B?JU B;I DEKL;BB;I :?IFEI?J?EDI ?DIUHU;I (w) 9d=JO HA NfCHAIAJP dA H= ?KQNOA ?U?HEOPA 
MQEH KNC=JEO=EP:, 7?DI? GK; B;I :U9?I?EDI (w) 9?KJPAOPeAO: fED:U;I IKH 9;I :?IFEI?J?EDI v. 
4309 Cf. (. .#2'2, u *'AJPNeA AJ RECQAQN dAO =?PAO =dIEJEOPN=PEBO d=JO HA ?KdA dAO NAH=PEKJO AJPNA HA LQbHE? AP 
H'=dIEJEOPN=PEKJ v, AJDA, 2015, L. 2433, LNKLKO=JP QJA =J=HUOA deP=EHHeA dAO dEOLKOEPEKJO dQ !0.A NAH=PERAO =Q 
PDfIA ePQdEe BNQEP d’QJA ?KIL=N=EOKJ KLeNeA REO-à-REO dAO FQNEOLNQdAJ?AO dA LNEJ?ELA AP dAO =NNgPO MQE REJNAJP HAO 
?KILHePAN. 
4310 Cf. !0.A, *ERNA 2 u *AO =?PAO QJEH=PeN=QT LNEO L=N H’=dIEJEOPN=PEKJ v, 2EPNA 2 (=NP. *. 221 O.). 
4311 "8?:., 1A?P (ANP. *. 221-2 O.). 
4312 AEJOE, HA de?NAP edE?P=JP HA dANJEAN NfCHAIAJP PULA dKL=CA AJ d=PA LNeRKEP dAO dEOLKOEPEKJO PN=JOEPKENAO LKQN 
OKJ =LLHE?=PEKJ (Cf. ". Jq 2016-84, FHU9., .Ne=IbQHA, 0QbNEMQA u #JPNeA AJ RECQAQN v, =QT PANIAO dQMQAH OE u B; 
J;NJ; 9AJ MQAOPEKJ: ;DJH; 9dA B=dKJ ?H=OOEMQA: ;D L?gK;KH B; B;D:;C7?D :K jEKH :; I7 FK8B?97J?ED (w) 9d:;I 
:?IFEI?J?EDI JH7DI?JE?H;I F;HC;JJ;DJ 7KN fU:UH7J?EDI :'7:EFJ;H :7DI B;I I?N 96: CE?I GK? IK?L;DJ 9O:7 FK8B?97J?ED 
(w) B; DEKL;7K HVgB;C;DJ JOF; F7HJ?9KB?;H :; BKJJ; 9EDJH; B; :EF7g; v ; 4. AJ?KNA HAO =NP. 10 AP 11 dA ?A IgIA 
PATPA). 
4313  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
118. 
4314 Cf. JKP=IIAJP LKQN dAO I=JEBAOP=PEKJO dA ?AP AJ?=dNAIAJP : !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I 
B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 207-217. 
4315 %. 1'+-,, u *AO OKQN?AO dQ dNKEP dQ OLKNP v, EF.9?J., L. 13. 
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CeJeN=HAIAJP HA B=EP dA H= FQNEOLNQdAJ?A =dIEJEOPN=PERA4316. 1QN HA LH=J dEO?ELHEJ=ENA, EH AOP 

I=JEBAOPA MQA HA LKQRKEN dAO BedeN=PEKJO deHeC=P=ENAO AOP PNfO BKNPAIAJP u ;D97:H9e: 

jKH?:?GK;9IAJP: v4317, OLe?EBEMQAIAJP L=N HA !KdA dQ OLKNP4318. 

 
!AHQE-?E OA PNKQRA AJ ABBAP u IEKC?I R B7 HVgB; :; :HE?J :7DI IED EHg7D?I7J?ED, I7 C?I; 

;D gKLH;, IED ;N;H9?9;, B'U:?9J?ED :;I I7D9J?EDI ;J B7 FEII?8?B?JU :'?DJ;DJ;H KD H;9EKHI 9EDJH; 

9;BB;I-9?. %; H;IF;9J :; 9;J ;D97:H;C;DJ 9ED:?J?EDD; B7 BUg7B?JU :; B7 C?I; ;D gKLH; :K FEKLE?H 

:?I9?FB?D7?H; ;J :;I I7D9J?EDI FHEDED9U;I v4319.  

 
875. "=JO ?A ?=dNA, HAO BedeN=PEKJO OLKNPERAO dARNKJP =EJOE JKJ OAQHAIAJP edE?PAN dAO 

NfCHAIAJPO OLKNPEBO ?KJBKNIAO =QT JKNIAO eP=PEMQAO, I=EO AJ?KNA LNAJdNA dAO O=J?PEKJO d=JO HA 

NAOLA?P dAO JKNIAO edE?PeAO L=N HAQNO OKEJO, à ?D=NCA LKQN HAO FQNEdE?PEKJO O=EOEAO dA NA?KQNO 

?KJPNA ?AO O=J?PEKJO d’=d=LPAN HAQN ?KJPNmHA OE AHHAO H’AOPEIAJP KLLKNPQJ. 

 
!AO IgIAO FQNEdE?PEKJO RKJP =EJOE dARKEN LNK?edAN à QJA u LUH?f?9?=PEKJ: (w) :K 

H;IF;9J v L=N HAO O=J?PEKJO dEO?ELHEJ=ENAO BedeN=HAO dA u Bk;DI;C8B; :;I DEHC;I jKH?:?GK;I GK? 

B;KH IEDJ IKFUH?;KH;I v, à O=RKEN ?AHHAO Oe?NePeAO à H= BKEO L=N u BkEH:H; UJ7J?GK; v4320 AP HA 

IKQRAIAJP u fU:UH7B v HQE-IgIA4321. 

 
876. *A ?KJPNmHA dA HeC=HEPe EJPANJA dAO =?PAO =dKLPeO L=N HAO BedeN=PEKJO OLKNPERAO 

u ?CFB?GK; v dA H= L=NP dAO FQCAO O=EOEO dA LNK?edAN à u KD; 7D7BOI; FBKI FHEfED:;, FBKI i?DJ?C;j 

;D GK;BGK; IEHJ;, C7?I 7KII? FBKI :UB?97J; GK; 9;BB; EFUHU; 7K J?JH; :; B7 BUg7B?JU ;NJ;HD; v4322. 

 

                                                
4316 Cf.  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., 
LL. 120 O. ; +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 149 ; KQ +.  A""#*#7, u *= 
NeOKHQPEKJ dAO HEPECAO d=JO HA OLKNP EJPANJ=PEKJ=H : EILKNP=J?A AP L=NPE?QH=NEPe dQ dNKEP OQEOOA v, R;L. jKH. U9E. IFEHJ, 
1997, Jq 43, L. 13. 
4317 "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 13. 
4318 #J ABBAP, OE : u 9H:; FEKLE?H :?I9?FB?D7?H;, JEKJ ;D UJ7DJ BUg?J?C; ;K Ug7H: R I7 f?D7B?JU, 9EH: D';IJ F7I I7DI 
?D9?:;D9; IKH B;I :HE?JI ;J B?8;HJUI :EDJ 8UDUf?9?;DJ, J7DJ 9ECC; ?D:?L?:KI GK; 9ECC; C;C8H;I :'KD; fU:UH7J?ED, 
B;I B?9;D9?UI. "B IKff?J :; IEDg;H 7KN 9EDIUGK;D9;I FEKH B;I IFEHJ?fI FHEf;II?EDD;BI :; I7D9J?EDI 9ECC; B7 
IKIF;DI?ED EK B7 H7:?7J?ED GK? B;I 7JJ;?gD;DJ :?H;9J;C;DJ :7DI B;KH 79J?L?JU FHEf;II?EDD;BB; v ("8?:.). 
4319 "8?:. 
4320  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
117. - 2KQPABKEO, H= HeC=HEPe JA OA HEIEPA L=O =QT JKNIAO LQbHEMQAO EJPANJAO, HAO IgIAO de?EOEKJO eP=JP ?KJPN=EJPAO 
=Q NAOLA?P, OKQO ?ANP=EJAO ?KJdEPEKJO, dAO NfCHAO EOOQAO dQ dNKEP EJPANJ=PEKJ=H, ?KIIQJ=QP=ENA KQ AQNKLeAJ. 
4321 "8?:. 
4322 (.-!. 0'!!', DHE?J 7:C?D?IJH7J?f gUDUH7B, EF.9?J., L. 289. 
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.=N HeC=HEPe EJPANJA EH ?KJREAJP d’AJPAJdNA HAO ?=QOAO PKQ?D=JP =Q BKJd IgIA dA 

H’=?PA4323, à OKJ ?KJPAJQ4324 KQ AJ?KNA à O= LKNPeA4325, HAO FQCAO AT=IEJ=JP HAO RE?AO eRAJPQAHO 

PENeO dQ u :UJEKHD;C;DJ :; FEKLE?H v (F 1) AP dA H= u L?EB7J?ED :; B7 BE? v (F 2)4326.  

F 1 - L, dB:5u84,3,4: d, 65uv508 
 
877. "=JO HA ?=dNA dQ LNK?AOOQO IAJ=JP à H’edE?PEKJ d’QJA de?EOEKJ, u Bk7:C?D?IJH7J?ED, R B7 

:?ffUH;D9; :K F7HJ?9KB?;H GK? 9hE?I?J B?8H;C;DJ B; 8KJ :; I;I 79J;I, I; LE?J ?CFEI;H B7 f?D GK; IED 

79J?ED :E?J FEKHIK?LH; v4327, AP EH AJ AOP dA IgIA LKQN HAO =?PAO =dKLPeO L=N HAO BedeN=PEKJO 

OLKNPERAO, JKP=IIAJP AJ I=PEfNA dEO?ELHEJ=ENA4328.  

 
-NECEJ=H4329, ?A RE?A dA bQP H’AOP à LHQO d’QJ PEPNA, dfO HKNO MQ’à u B7 :?ffUH;D9; :;I 7KJH;I 

97I :kEKL;HJKH;, ?B D; I; 8EHD; F7I R KD; I?CFB; 9EDfHEDJ7J?ED :; Bk79J; ;J :;I ;N?g;D9;I BUg7B;I, 

?B IKFFEI; KD; H;9h;H9h; :;I ?DJ;DJ?EDI :; Bk7:C?D?IJH7J?ED BEHIGKk;BB; 7 FH?I B7 :U9?I?ED 

7JJ7GKU; v4330. 

  
878. +KUAJ =QT ?KJPKQNO I=H deBEJEO4331 AP BKNPAIAJP EILNeCJe L=N H= deBAJOA dA H= 

u CEH7B?JU 7:C?D?IJH7J?L; v MQA OKJ EJOPEPQPEKJ OKQO-PAJd4332, ?A dANJEAN dKJP H= LNAQRA AOP AJ 

KQPNA dEBBE?EHA à N=LLKNPAN4333 R= LNeOAJPAN AJ ?KJOeMQAJ?A QJ ?=N=?PfNA u IK8I?:?7?H; v4334. 

                                                
4323 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 782 ; KQ (. 5A*',#, DHE?J 
7:C?D?IJH7J?f, EF.9?J., Jq 629. 
4324 Cf. (.-!. 0'!!', DHE?J 7:C?D?IJH7J?f gUDUH7B, EF.9?J., L. 289 ; !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 
7:C?D?IJH7J?f, EF.9?J., L. 782 ; KQ (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 629. 
4325 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 782 : u 9k;IJ-R-:?H; ;D J7DJ 9MQA H= 
de?EOEKJ: 9EDIJ?JK; KD; CE:?f?97J?ED :; BkEH:EDD7D9;C;DJ jKH?:?GK;C;DJ ;N?IJ7DJ 7DJUH?;KH;C;DJ 7K CEC;DJ E] 
;BB; 7 UJU FH?I; v. 
4326 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 781. 
4327 (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 635. 
4328 Cf. "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, JJq 166 O. ; 
KQ +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 155 AP 170. 
4329 Cf. LKQN O= ?Ne=PEKJ LNePKNEAJJA : !#, 26 JKRAIbNA 1875, )7H?I;J, Jq 47544, %;8., L. 934, ?KJ?H. "A4'", 
 AJA, 17fIA ed., Jq 4, L. 27. - 4. =QL=N=R=JP : !#, 25 BeRNEAN 1864, %;I87JI, %;8., L. 209, ?KJ?H. *’&Ö.'2A*. 
4330 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 800. 
4331 "8?:., L. 801. -  4. AJ?KNA : ". 203!&#2, u *'EJPeNgP CeJeN=H d=JO H= FQNEOLNQdAJ?A dQ !KJOAEH d'ÉP=P : NAPKQN 
=QT OKQN?AO AP eMQEHEbNA v, EDCE, 1999, L. 361. 
4332 "8?:., L. 801. - Cf. +. &A30'-3, )HU9?I :; :HE?J 7:C?D?IJH7J?f, 8fIA ed., ,?H;O, 1914, L. 457 ; *. 1$#8, EII7? 
IKH B7 9EDJH?8KJ?ED :K :EO;D !7KH?EK 7K :HE?J 7:C?D?IJH7J?f fH7DT7?I, ed. *%"(, ?KHH.  EbHEKPDfMQA dA dNKEP LQbHE?, 
1966, L. 124 ; KQ !.  A**A,"0A1-0-8#2, u 0eBHATEKJO OQN H= dEIAJOEKJ IKN=HA dQ dePKQNJAIAJP dA 
LKQRKEN v, AJDA, 2007, L. 2236. 
4333 Cf. !# AOO., 28 I=E 1954, B7H;B, JJq 28238, 28493, 28524, 30237, 30256, %;8., L. 308, ?KJ?H. +. 
*#2-30,#30 ; AJDA, 1954, L. 396, JKPA +. *-,% ; RD), 1954, L. 509, JKPA +. 5A*',# ; R)DA, 1954, L. 
149, JKPA !. #'1#,+A,, ; ,., 1954, ''', 97, JKPA A. +A2&'-2, ; R;L. 7:C., 1954, L. 393, JKPA %. *'#2-
4#A36 ; D., 1954, L. 594, JKPA %. +-0A,%# ; %A(A, 17fIA ed., 2009, Jq 70. - 4. AJ?KNA : !#, 21 de?AIbNA 
1960, /?97J-BB7D9, %;8., L. 1093 ; D., 1961, L. 421, JKPA 0. !&A.31 ; AJDA, 1961, L. 167, JKPA 4. 1'*4#0A. 
4334 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 801, AJ N=EOKJ dQ B=EP MQA : u 9L:EKH GKkKD 
79J; IE?J 7HgKU :; :UJEKHD;C;DJ :; FEKLE?H v, EH AOP Je?AOO=ENA u GKk?B IE?J HUgKB?;H ;D B7 fEHC;, 9k;IJ-R-:?H; GKk?B 
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'H JA OAN= dfO HKNO AT=IEJe MQA d=JO H’DULKPDfOA Kn HAO =QPNAO IKUAJO eRAJPQAHHAIAJP 

EJRKMQeO JA OAN=EAJP L=O NAPAJQO4335, N=EOKJ LKQN H=MQAHHA JA HQE AOP L=O ?KJBeNeA H= MQ=HEPe dA 

?=O d’KQRANPQNA u :kEH:H; FK8B?9 v4336 K??=OEKJJ=JP HA B=EP MQ’EH JA BoP MQA N=NAIAJP NAPAJQ4337.  

 
879. 1E H= I=PEfNA OLKNPERA JA B=EP L=O AT?ALPEKJ à ?A ?KJOP=P, dAO de?EOEKJO BedeN=HAO BQNAJP 

?AJOQNeAO OQN HA BKJdAIAJP dQ u dePKQNJAIAJP dA LKQRKEN v (A) à H’EJRANOA dA ?AHQE dQ 

u dePKQNJAIAJP dA LNK?edQNA v (B)4338.   

A - L,9 /y65:/C9,9 d, dB:5u84,3,4: d, 65uv508 
 

880. "AQT DULKPDfOAO dA dePKQNJAIAJP dA LKQRKEN OKJP CeJeN=HAIAJP NAPAJQAO4339, L=NBKEO 

MQ=HEBEeAO dA u fED:7C;DJ7B;I v4340. 

 
 #J H’K??QNNAJ?A, QJ KNC=JA BedeN=H, ?KIIA ?A LKQNN=EP gPNA HA ?=O dA PKQP LANOKJJAH 

=dIEJEOPN=PEB JKNI=HAIAJP ?KILePAJP d’QJA MQAH?KJMQA =dIEJEOPN=PEKJ, R= ?KIIAPPNA QJ 

dePKQNJAIAJP dA LKQRKEN, OKEP AJ QPEHEO=JP ?AQT-?E à dAO BEJO ePN=JCfNAO à H'EJPeNgP CeJeN=H, à 

O=RKEN d=JO QJ EJPeNgP L=NPE?QHEAN, OKEP AJ OA BKJd=JP d=JO ?A ?=dNA OQN QJ IKPEB d'EJPeNgP CeJeN=H 

dEBBeNAJP dA ?AHQE MQE LKQR=EP OAQH FQOPEBEAN HeC=HAIAJP O= de?EOEKJ4341. 

                                                
D; FHUI;DJ; 7K9KD :;I L?9;I :EDJ F;KJ WJH; 7JJ;?DJ; I7 BUg7B?JU ;NJ;HD; v, I=EO AJ?KNA u GK; Bk7KJEH?JU GK? 7 FH?I 
Bk79J; :?IFEI; :kKD FEKLE?H FBKI EK CE?DI :?I9HUJ?EDD7?H; v, OKEP d’QJA d FEII?8?B?JU :; 9hE?N v, OEPQ=PEKJ 
EJ?KIL=PEbHA =RA? QJA DULKPDfOA dA u 9ECFUJ;D9; B?U; v dA H= L=NP dA ?APPA dANJEfNA. AQPNAIAJP dEP, 
H’=dIEJEOPN=PEKJ dKEP PKQP à H= BKEO =RKEN ?KILePAJ?A LKQN =CEN, NAOLA?PAN HAO BKNIAO LNAO?NEPAO L=N HAO PATPAO, 
dEOLKOAN d’QJ LKQRKEN dEO?NePEKJJ=ENA, AP JA ?KIIAPPNA =Q?QJA REKH=PEKJ dA H= HKE (4. *. A3!-!, CEDfUH;D9;I IKH 
BkA:C?D?IJH7J?ED ;J B; :HE?J 7:C?D?IJH7J?f f7?J;I R BkU9EB; ?CFUH?7B; :;I )EDJI ;J Ch7KIIU;I, ed. "QJKd ÉdEPAQN, 
*EbN=ENEA ?KNLO EILeNE=QT dAO .KJPO AP !D=QOOeAO AP dAO +EJAO, P. 1, 1869, L. 283). 
4335 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 801 ; KQ ..-*. $0'#0, (. .#2'2, 
)HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 795. 
4336 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 801. 
4337 Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 795 ; KQ !. "#  A1!&, (.-!. 0'!!', 
CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., LL. 800-801.  
4338 4E?A =QMQAH EH AOP B=EP NeBeNAJ?A à ?A JERA=Q I=HCNe O= LKOEPEKJ u eMQERKMQA v =Q OAEJ dAO IKUAJO EJRK?=bHAO 
?KJPNA HAO =?PAO =dIEJEOPN=PEBO. - 4. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 795 AP 799, 
PN=EP=JP HA u :UJEKHD;C;DJ :; FHE9U:KH; v =Q PEPNA dA H’u ;HH;KH :; :HE?J v ( 4. =QOOE : $. +#**#0A7, u 0A?KQNO 
LKQN AT?fO dA LKQRKEN (+KUAJO d’=JJQH=PEKJ) v, EF.9?J., Jq 42. 
4339 Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 792 O. ; KQ $. +#**#0A7, u 0A?KQNO 
LKQN AT?fO dA LKQRKEN (+KUAJO d’=JJQH=PEKJ) v, EF.9?J., JJq 38-40. 
4340 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 802. 
4341 1QN ?APPA dEOPEJ?PEKJ : 4. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 792 O. ; KQ !. 
"#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., LL. 802-803.  
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881. 3JA AOLf?A4342 AOP PKQP L=NPE?QHEfNAIAJP EJPeNAOO=JPA AJ ?A MQ’AHHA = debKQ?De OQN H= 

?AJOQNA dA H’=?PA =dKLPe L=N QJA EJOPEPQPEKJ OLKNPERA LKQN ?=QOA dA u L?EB7J?ED :K 8KJ 

7II?gDU v4343. 

 
 *A !KJOAEH d’ÉP=P ?KJ?HQP AJ ABBAP u D7JKH;BB;C;DJ v4346 MQA : u 9O:?, FEKH B7 :UI?gD7J?ED 

:;I 7JhBVJ;I 7:C?I R F7HJ?9?F;H 7KN 9h7CF?EDD7JI :'EKHEF;, B7 fU:UH7J?ED H;GKUH7DJ; FEKL7?J 

J;D?H 9ECFJ; :'UBUC;DJI 7KJH;I GK; 9;KN fED:UI IKH B;I F;HfEHC7D9;I IFEHJ?L;I, ?B H;IIEHJ :;I 

F?V9;I :K :EII?;H GK; B7 :U9?I?ED :; D; F7I IUB;9J?EDD;H B'h7BJUHEFh?B; D'79R=EP: F7I UJU CEJ?LU; 

F7H :;I 9EDI?:UH7J?EDI R 97H79JVH; IFEHJ?f, C7?I 79R=EP: UJU FH?I; R I;KB; f?D :'?DfB?g;H KD; 

I7D9J?ED R B'?DJUH;IIU; R B7 IK?J; :; I;I :U9B7H7J?EDI FK8B?GK;I IKH B; 9ECFEHJ;C;DJ :'KD 

:?H?g;7DJ :; B7 fU:UH7J?ED (w) 9AP MQA: 9d:7DI 9;I 9ED:?J?EDI, B7:?J; :U9?I?ED (w) 9eP=EP: 

;DJ79hU; :; :UJEKHD;C;DJ :; FEKLE?H v4347.  

 
882. 2KQPABKEO, OE HA ?DKET dQ IKUAJ NAPAJQ L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA OQLNgIA LKQN 

?KJBENIAN H’=JJQH=PEKJ dA ?APPA O=J?PEKJ dEO?ELHEJ=ENA OAIbHA PKQP à B=EP KLLKNPQJ, O= 

?H=OOEBE?=PEKJ d=JO HAO dEBBeNAJPAO NQbNEMQAO LNKLNAO =Q dePKQNJAIAJP dA LKQRKEN O’=RfNA dA OKJ 

?mPe LNKbHeI=PEMQA.  

 
'H =LL=N=iP =EJOE MQA : u B; :UJEKHD;C;DJ, 9;HJ;I CEJ?LU F7H :;I 9EDI?:UH7J?EDI :'EH:H; 

FK8B?9 (7IIKH;H KD; 9;HJ7?D; IUHUD?JU fU:UH7B;) v AP AJPN=JP dKJ? =Q LNAIEAN =bKNd d=JO HAO 

DULKPDfOAO dA ?KILePAJ?AO QPEHEOeAO d=JO QJ EJPeNgP CeJeN=H =QPNA MQA ?AHQE MQE LKQR=EP 

HeC=HAIAJP gPNA LKQNOQERE, u I; H7FFHE9h7?J 9?ALAJd=JP: :K :UJEKHD;C;DJ :; FHE9U:KH;, B;9O: 

jKg;9O: D' 9=U=JP L=O: hUI?J9e: (w) R H;B;L;H GK; B; H;fKI :; IUB;9J?ED 79R=EP: UJU FH?I "R I;KB; 

f?D :'?DfB?g;H KD; I7D9J?ED R B'?DJUH;IIU; R B7 IK?J; :; I;I :U9B7H7J?EDI FK8B?GK;I" v4348.  

 
883. .KQN =QP=JP4349, EH OAN=EP eC=HAIAJP PKQP à B=EP ?KJ?AR=bHA d’U de?AHAN QJA DULKPDfOA dA 

dePKQNJAIAJP dA LKQRKEN FQOPEBEe L=N H= OAQHA LKQNOQEPA d’QJ EJPeNgP LQNAIAJP LNERe, EdAJPEBEe à 

                                                
4342 Cf. !#, 25 I=E 1998, FU:UH7J?ED fH7DT7?I; :'h7BJUHEFh?B?;, CKI9KB7J?ED ;J :?I9?FB?D;I 7IIE9?U;I, Jq 170752 ; 
JC)  , 1999, '', 10001, JKPA (.-!. *A.-3 *#. 
4343 #TLNAOOEKJ QPEHEOeA L=N : ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 793.  
4346 (.-!. *A.-3 *#, u "Q dePKQNJAIAJP dA LKQRKEN AJ I=PEfNA OLKNPERA v, JC)  , 1999, '', 10001. 
4347 !#, 25 I=E 1998, FU:UH7J?ED fH7DT7?I; :'h7BJUHEFh?B?;, CKI9KB7J?ED ;J :?I9?FB?D;I 7IIE9?U;I, Jq 170752, 
EF.9?J. 
4348 (.-!. *A.-3 *#, u "Q dePKQNJAIAJP dA LKQRKEN AJ I=PEfNA OLKNPERA v, EF.9?J., L. 10001.  
4349 #J ?KJ?HQOEKJ, EH AOP EJPeNAOO=JP dA N=LLKNPAN HAO HAO LNKLKOO dA (.-!. *A.-3 *# LKQN HAMQAH : u 9H:7 :?ff?9KBJU 
FEKH B; jKg; :; F;H9;H B;I CEJ?L7J?EDI HU;BB;I R B'EH?g?D; :; 9;HJ7?DI 79J;I ;J B; :UL;BEFF;C;DJ :K 9EDJH[B; :; 
B';HH;KH C7D?f;IJ; :'7FFHU9?7J?ED EDJ :EDDU 7K jKg; 7:C?D?IJH7J?f KD ?DIJHKC;DJ :; 9EDJH[B; FBKI UJ;D:K :EDJ ?B 
L4AJ=EP: 9AJ H’AOLf?A: :; f7?H; KI7g; (w) 9=Q IKIAJP dA: 9EDJH[B;9N: B;I :U9?I?EDI :?I9?FB?D7?H;I :;I fU:UH7J?EDI 
IFEHJ?L;I v ("8?:.). 
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?AHQE dQ dENECA=JP BedeN=H IEO AJ ?=QOA LQbHEMQAIAJP, dKJP H= RKHKJPe dA LNKPA?PEKJ = ?KJdQEP H= 

BedeN=PEKJ d’D=HPeNKLDEHEA à NABQOAN dA OeHA?PEKJJAN QJA =PDHfPA AJ dADKNO dA PKQPA ?KJOEdeN=PEKJ 

OLKNPERA4350. 

 
'H AOP EJdeJE=bHA ?ALAJd=JP MQA HA dePKQNJAIAJP dA LNK?edQNA J’= L=O ePe NAPAJQ, IKUAJ 

dA HeC=HEPe EJPANJA MQE, ?KIIA ReNEBEe ?DfH7, JA H’= F=I=EO ePe, O=QB ANNAQN KQ KIEOOEKJ dA JKPNA 

L=NP, AJ I=PEfNA OLKNPERA. 

B - L’03685)()2, c,49u8, 65u8 c(u9, d, dB:5u84,3,4: d, 685cBdu8, 
 

884. *A dePKQNJAIAJP dA LNK?edQNA4351 AOP H’u ;NFH;II?ED GK? :UI?gD; B; f7?J FEKH KD; 7KJEH?JU 

7:C?D?IJH7J?L; :'KJ?B?I;H KD; FHE9U:KH; 7:C?D?IJH7J?L; :7DI KD 7KJH; 8KJ GK; 9;BK? FEKH B;GK;B 

9;JJ; FHE9U:KH; ;IJ ?DIJ?JKU; v4352. 

 
!A ?=O dA BECQNA K??QLA QJA LH=?A PKQPA L=NPE?QHEfNA =Q OAEJ dAO IKUAJO dA HeC=HEPe. 3JA 

PAHHA DULKPDfOA dA u dePKQNJAIAJP dA LKQRKEN v4353 OA PNKQRA =EJOE OKQRAJP N=PP=?DeA à H’ANNAQN 

dA dNKEP4354 RKENA à H’ANNAQN OQN H= MQ=HEBE?=PEKJ FQNEdEMQA dAO B=EPO4355 dKJP HA dePKQNJAIAJP dA 

LNK?edQNA JA OAN=EP MQ’QJA IKd=HEPe L=NPE?QHEfNA. 'H AOP L=NBKEO IgIA AJ NAHEe à H= HeC=HEPe ATPANJA 

AJ ?A MQ’EH PKQ?DA à dAO MQAOPEKJO LNK?edQN=HAO4356.  

                                                
4350 4. AJ?KNA LKQN d’=QPNAO DULKPDfOAO dA dePKQNJAIAJP dA LKQRKEN : Cf. !#, 13 BeRNEAN 1985, AIIE9?7J?ED 
IFEHJ?L; EDJ;DJ; IFEHJ?L; h;H8H;J7?I;, Jq 38091, %;8., L. 784 ; D., 1985, OKII., L. 484, KbO. (.-.. )A0A/3'**- ; 
AP 2A .=NEO, 7 JKRAIbNA 1995, ,EDAE, Jq 9417393/6. - #OP O=J?PEKJJeA à ?A PEPNA : u 9H:7 J;DJ7J?L; 9EDI?IJ7DJ R 
GK7B?f?;H :; f7KJ; :?I9?FB?D7?H; :;I 9ECFEHJ;C;DJI :; B?9;D9?UI, F;HIEDD;I FhOI?GK;I EK CEH7B;I, GK? D; 
I'7D7BOI;DJ F7I ;D f7?J ;D KD; J;BB; f7KJ; ;J R B;I I7D9J?EDD;H F7H B7 LE?; :?I9?FB?D7?H; (w) v ("E?P. LANI. "N. OLKNP, 
u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 73). 
4351 Cf. (. 0A7,A3", %; :UJEKHD;C;DJ :; FHE9U:KH;, PDfOA .=NEO, 1950. z 4. =QOOE : %. !A+31, u 0eBHATEKJO 
OQN HA dePKQNJAIAJP dA LNK?edQNA v, RD), 1966, L. 65 ; 0. %-7, u *= JKPEKJ dA dePKQNJAIAJP dA LNK?edQNA v, ?D 
0A?QAEH d’ePQdAO AJ DKII=CA à !D=NHAO #'1#,+A,,, ed. !QF=O, 1975, L. 321. 
4352 .. %-,-", +. %37-+A0, u "ePKQNJAIAJP dA LKQRKEN AP dA LNK?edQNA v, EF.9?J., Jq 2. - 4. eC=HAIAJP : 
+. &A30'-3, JKPA OKQO !#, 17 F=JREAN 1902, F7L7J?;H, %;8., L. 45 AP !#, 14 BeRNEAN 1902, %7B7GK;, %;8., L. 106, 
,., 1903, L. 97 (*A deBEJEOO=JP ?KIIA QJ u :UJEKHD;C;DJ :; FEKLE?H :'KD; ;IFV9; DEKL;BB;, GK; B'ED F;KJ 7?DI? 
97H79JUH?I;H : ;CFBE? :UJEKHDU :'KD; FHE9U:KH; 7:C?D?IJH7J?L;, EK FHE9U:KH; 7:C?D?IJH7J?L; :UJEKHDU; :; IED 
8KJ v). - 1’=CEOO=JP dA H= de?EOEKJ dA u LNEJ?ELA v AJ ?A dKI=EJA : 9f. !# 1A?P., 14 =RNEH 1948, R?9h7H:, %;8., L. 
163, ,., 1948, L. 62, JKPA +. *#2-30,#30. - 4. AJ?KNA : !# AOO., 26 FQEJ 1960, ,E9?UJU FH7CF7H, %;8., L. 412, 
?KJ?H. +. &#3+A,, ; ,., 1960, L. 348, JKPA !. "#  A1!& ; D., 1960, L. 744, JKPA (. 0- #021 ; JC)  , 
1960, '', 11743, JKPA !.-%. %-30 ; RD), 1960, L. 815, ?KJ?H. +. &#3+A,, ; %A(A, 17fIA ed., 2009, Jq 78. 
4353 .KQN QPEHEOAN ?A PANIA CeJeNEMQA EJ?HQ=JP HA dePKQNJAIAJP dA LNK?edQNA. - 4. JKP=IIAJP LKQN QJA ePQdA 
Ne?AJPA OQN ?APPA JKPEKJ AP OKJ QPEHEPe : -. "A "A4'"  #A30#%A0"- #02&'#0, u *= JKPEKJ dA dePKQNJAIAJP 
dA LNK?edQNA AJ dNKEP =dIEJEOPN=PEB v, DH. 7:C., Jq 1, (=JREAN 2006, ePQdA 2.  
4354 Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 795, NAJRKU=JP dENA?PAIAJP à H’ANNAQN dA 
dNKEP O=JO IgIA PN=EPAN dA ?APPA DULKPDfOA =Q OAEJ dAO ?=O dA dePKQNJAIAJP dA LKQRKEN (9f. ?8?:., Jq 799). 
4355 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 804 ; KQ .. %-,-", +. %37-+A0, 
u "ePKQNJAIAJP dA LKQRKEN AP dA LNK?edQNA v, EF.9?J., Jq 14. 
4356 "8?:. 
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885. *A dePKQNJAIAJP dA LNK?edQNA RKEP AJ?KNA OKJ =QPKJKIEA JEeA dQ B=EP dA OKJ =bOKNLPEKJ 

OQLLKOeA L=N HA dePKQNJAIAJP dA LKQRKEN ?KILNEO AJ O= OA?KJdA IKd=HEPe4357, OKEP H’QPEHEO=PEKJ 

d’QJ EJPeNgP CeJeN=H =QPNA MQA ?AHQE MQE LKQR=EP HeC=HAIAJP gPNA LKQNOQERE.  

 
2KQPABKEO, EH OAIbHAN=EP MQA ?A ?=N=?PfNA HQE OKEP deOKNI=EO NA?KJJQ L=N H= 

FQNEOLNQdAJ?A4358. 

 
886. /QKE MQ’EH AJ OKEP, ?’AOP LAQP-gPNA AJ N=EOKJ dQ ?=N=?PfNA OQbOEdE=ENA dQ dePKQNJAIAJP dA 

LKQRKEN AP dA I=JEfNA OLe?EBEMQA AJ N=EOKJ dA H’EJPeCN=PEKJ BNeMQAJPA dQ dePKQNJAIAJP dA 

LNK?edQNA =Q OAEJ dA IKUAJO dA HeC=HEPe EJPANJA =QPNA MQA HA dePKQNJAIAJP dA LKQRKENO MQ’EH 

J’AOP N=LLKNPeA =Q?QJA DULKPDfOA FQNEOLNQdAJPEAHHA AJ I=PEfNA OLKNPERA. 

 
2KQP =Q LHQO AOP-EH LKOOEbHA d’eRKMQAN dAO PAJP=PERAO d’QPEHEO=PEKJ dA ?A BKJdAIAJP à 

H’K??=OEKJ dA dEBBeNAJPAO =BB=ENAO4359. 

 
887. 3JA ?U?HEOPA NA?KJJQA, L=NIE dA JKIbNAQT IKUAJO EJRKMQeO, ?KJPAOP=EP HA B=EP MQ’=LNfO 

=RKEN ePe deOECJeA L=N deHEbeN=PEKJ dA H’A$*" =Q OAEJ dQ CNKQLA u ?EbHA v dAO =PDHfPAO =OPNAEJPO 

à KbHEC=PEKJ dA HK?=HEO=PEKJ4360 dQN=JP H’=JJeA 2012, ?APPA EJO?NELPEKJ BoP NAJKQRAHeA AJ 2013.  

 
*A ?DKET dA ?A IKUAJ L=N=EOO=EP EJKLLKNPQJ d=JO H= IAOQNA Kn, ?KIIA HA N=LLAHHA HA 

!KJOAEH d’ÉP=P : u B;I 9EDJH7?DJ;I B?U;I R B'E8B?g7J?ED :; fEKHD?H :;I H;DI;?gD;C;DJI FHU9?I ;J 

79JK7B?IUI IKH B7 BE97B?I7J?ED (w) D'EDJ 9AJPNA =QPNAO: D? FEKH E8j;J D? FEKH ;ff;J :'?DJ;H:?H; R 

B'Ag;D9; :; FHE9U:;H R KD; DEKL;BB; :UI?gD7J?ED :7DI B; gHEKF; i9?8B;j :; IFEHJ?fI GK? O 

f?gKH7?;DJ :UjR v4361. 

 
!’AOP JKP=IIAJP H= N=EOKJ LKQN H=MQAHHA EH dAR=EP ?KJOEdeNAN MQ’AJ LNK?ed=JP dA H= OKNPA : 

u B'Ag;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; :EF7g; 9J’: 79R=EP: 9ECC?I, (w) 9=Q?QJ: :UJEKHD;C;DJ 

:; FHE9U:KH; v4362. 

 
                                                
4357 Cf. (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 632 1q ; KQ .. %-,-", +. %37-+A0, u "ePKQNJAIAJP 
dA LKQRKEN AP dA LNK?edQNA v, EF.9?J., Jq 14. 
4358 Cf. .. %-,-", +. %37-+A0, u "ePKQNJAIAJP dA LKQRKEN AP dA LNK?edQNA v, EF.9?J., Jq 14. 
4359 Cf. !#, Q)C, 19 I=E AP 18 de?AIbNA 2013, %EDgE-C?FH;BB?, Jq 364839, EF.9?J. 
4360 !AO HEOPAO OKJP ?KJOPEPQeAO =QT BEJO dA LANIAPPNA dAO ?KJPNmHAO EJKLEJeO OQN HAO =PDHfPAO ?KJ?ANJe (Cf. !. OLKNP, 
=NP. *. 232-15). 
4361 !#, Q)C, 19 I=E AP 18 de?AIbNA 2013, %EDgE-C?FH;BB?, Jq 364839, EF.9?J. 
4362 "8?:. z #J H’AOLf?A d’=EHHAQNO, H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA = LNe?EOe MQA H'=LLNe?E=PEKJ LKNPeA L=N 
H’A$*" OQN H'EJO?NELPEKJ dAO =PDHfPAO =Q OAEJ dQ CNKQLA u ?EbHA v NAHAR=EP dQ ?KJPNmHA dA H’u ANNAQN I=JEBAOPA 
d’=LLNe?E=PEKJ v. 
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888. 'H =NNERAN= à H’EJRANOA bA=Q?KQL LHQO OKQRAJP MQ’QJ =?PA BedeN=H LNEO JKP=IIAJP AJ 

I=PEfNA dEO?ELHEJ=ENA B=OOA H’KbFAP d’QJA ?AJOQNA L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA LKQN ?=QOA dA 

REKH=PEKJ dA H= HKE. 

F 2 - L( v052(:054 d, 2( 250 
 
889. !AP QHPEIA ?=O d’KQRANPQNA dQ 0#. BKJde OQN H= u REKH=PEKJ dA H= HKE v =Q OAJO H=NCA4363, 

?’AOP-à-dENA dA H= NfCHA dA dNKEP4364, AOP ?KILHeIAJP=ENA4365 dAO LNe?edAJPO ?=N EH u F;HC;J :; 

I7D9J?EDD;H B;I ?BBUg7B?JUI GK? D; H;BVL;DJ D? :; Bk?D9ECFUJ;D9;, D? :K L?9; :; fEHC; 9KQ dA 

LNK?edQNA:, D? :K :UJEKHD;C;DJ :; FEKLE?H v4366. 

 
1ANKJP O=J?PEKJJeAO =QOOE bEAJ HAO DULKPDfOAO dA REKH=PEKJ dENA?PA dA H= NfCHA dA dNKEP 

(A) L=N HAO KNC=JEOIAO OLKNPEBO MQA HAO ANNAQNO MQ’EHO =QN=EAJP ?KIIEOAO LKNP=JP OQN HAO IKPEBO 

dA B=EP KQ dA dNKEP (B) dKJP HAQNO de?EOEKJO LNK?ed=EAJP. 

A - L( v052(:054 d08,c:, d, 2( 8C.2, d, d850: 
 
890. "=JO ?A ?=dNA, EH AOP MQAOPEKJ dA u Bk?BBUg7B?JU GK7DJ R BkE8j;J :; Bk79J; v4367, MQ=JP à OKJ 

u 9EDJ;DK CWC; v4368. 'H U =QN= REKH=PEKJ dENA?PA dA H= NfCHA dA dNKEP dfO HKNO MQA HA u :?IFEI?J?f 

9dA H’=?PA: I; JHEKL;9N=: ;D 9EDJH7:?9J?ED ?CCU:?7J; 7L;9 B7 h?UH7H9h?; :;I DEHC;I v4369. 

 
*AO FQCAO O=EOEO OANKJP dKJ? =IAJeO à ReNEBEAN MQA HA u LNEJ?ELA dA FQNEdE?EPe v4370 J’= 

L=O ePe REKHe (1), H’eRKHQPEKJ dA OKJ ?KJPNmHA OQN H= MQAOPEKJ OLe?EBEMQA dA H= R=HEdEPe dAO 

                                                
4363 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 805 (PN=EP=JP d’QJ u 97I :kEKL;HJKH; 
(w) C7B DECCU 97H B7 BE? :EDJ ?B Ik7g?J :E?J WJH; ;DJ;D:K; B7Hg;C;DJ v) ; KQ (. 5A*',#, DHE?J 7:C?D?IJH7J?f, 
EF.9?J., Jq 638 (ÉRKMQ=JP QJ ?=O d’KQRANPQNA =U=JP bQP dA O=J?PEKJJAN PKQPA u L?EB7J?ED :K FH?D9?F; :; B7 BUg7B?JU 
:7DI IED ;DI;C8B; v). 
4364 Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 797 ; (.-!., 0'!!', DHE?J 7:C?D?IJH7J?f 
gUDUH7B, EF.9?J., L. 290 ; KQ !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., LL. 805-807 (2N=EP=JP 
dA H’DULKPDfOA dA H= u L?EB7J?ED :?H;9J; :; B7 HVgB; :; :HE?J v =Q PEPNA dAO ?=O dA u L?EB7J?ED :; B7 BE? v MQ’EHO 
dEOPEJCQAJP dA ?AHHAO LNKLNAO à u Bk;HH;KH :; :HE?J ;J (w) :; f7?J v). 
4365 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 805 ; KQ (. 5A*',#, DHE?J 
7:C?D?IJH7J?f, EF.9?J., Jq 638. 
4366 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 805. 
4367 "8?:., L. 806. - 4. eC=HAIAJP : (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 638. 
4368 (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 638. - 4. eC=HAIAJP ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 
7:C?D?IJH7J?f, EF.9?J., Jq 797 ; AP ..-*. $0'#0, u +KPEBO (!KJPNmHA dAO), RUF. 9EDJ. 7:C., Jq 20. 
4369 ..-*. $0'#0, u +KPEBO (!KJPNmHA dAO), EF.9?J., Jq 20 ; 4. eC=HAIAJP : ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 
7:C?D?IJH7J?f, EF.9?J., Jq 797. 
4370 !APPA JKPEKJ AOP deRAHKLLeA L=N H= dK?PNEJA ?KJPAILKN=EJA AJ HEAQ AP LH=?A dQ u LNEJ?ELA dA HeC=HEPe v dARAJQ 
PNKL NAOPNAEJP LKQN NAJdNA ?KILPA dA H= Ne=HEPe ?=N OA NeBeN=JP QJEMQAIAJP à H= HKE u OPNE?PK OAJOQ v ?KIIA QJEMQA 
OKQN?A dA H= HeC=HEPe =dIEJEOPN=PERA (4. JKP=IIAJP : (.-!. 0'!!', DHE?J 7:C?D?IJH7J?f gUDUH7B, EF.9?J., L. 17 ; AP ..-
*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 47.). - Cf. %. 4#"#*, &7DK;B UBUC;DJ7?H; :; :HE?J 
9EDIJ?JKJ?EDD;B, ed. 1ENAU, 1949, L. 118 : LKQN HAMQAH u B7 BUg7B?JU, 9; D';IJ F7I B7 9EDfEHC?JU R B7 BE? IJH?9JE I;DIK, 
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O=J?PEKJO dEO?ELHEJ=ENAO OLKNPERAO B=EO=JP =LL=N=iPNA QJA =LLHE?=PEKJ dA LHQO AJ LHQO EILKNP=JPA 

dAO LNEJ?ELAO ?KJOPEPQPEKJJAHO EOOQO dQ dNKEP LeJ=H4371 à ?APPA I=PEfNA (2). 

1 - L, c54:8E2, du 8,96,c: du H 6804c06, d, 1u80d0c0:B I 
 

891. x ?A OP=dA, EH J’AOP L=O NAH=Pe H’AJOAIbHA dAO u IEKH9;I ;NJUH?;KH;I v ?KIIA u ?DJ;HD;I v 

=QT BedeN=PEKJO deHeC=P=ENAO4372 MQE OANKJP LNEOAO AJ ?KILPA L=N HAO FQCAO O=EOEO dA ?KJPAOP=PEKJO 

LKNP=JP OQN dAO de?EOEKJO OLKNPERAO4373.  

 
'H O’=CEP dA PAJPAN dA IAPPNA AJ HQIEfNA dEBBeNAJPAO NfCHAO dA dNKEP e?NEP KQ LNEJ?ELAO JKJ-

e?NEPO MQE OKJP HA LHQO OQO?ALPEbHAO dA BKJdAN KLLKNPQJeIAJP HAO NA?KQNO dAO =PDHfPAO ?KJPNA dAO 

O=J?PEKJO dEO?ELHEJ=ENAO =JPEdKL=CA. 

 
892. 1ANKJP dEOPEJCQeAO à dAO BEJO dEd=?PEMQAO, AP ?A, EJdeLAJd=IIAJP dA HAQN J=PQNA LQbHEMQA 

KQ LNEReA, HAO JKNIAO d’KNECEJA OQLN=-J=PEKJ=HA (() AP EJPANJA ()). 

( - L,9 4583,9 d’580.04, 9u68(-4(:054(2,  
 

893. 1’=CEOO=JP dAO JKNIAO d’KNECEJA LQbHEMQA, HAO de?EOEKJO BedeN=HAO JA O=QN=EAJP 

J=PQNAHHAIAJP Ie?KJJ=iPNA HAO dEOLKOEPEKJO dA dNKEP EJPANJ=PEKJ=H, ?KIIQJ=QP=ENA AP AQNKLeAJ 

=LLHE?=bHAO OQN HA PANNEPKENA BN=Jd=EO, ?AO dANJEfNAO ?KJOPEPQ=JP H= I=FAQNA L=NPEA dQ u 8BE9 :; 

9EDL;DJ?EDD7B?JU v4374.  

 
'H AOP AJ H’K??QNNAJ?A B=EP =LLHE?=PEKJ dA H’=NPE?HA 55 dA H= !KJOPEPQPEKJ dA 1958 =QT 

PANIAO dQMQAH : u B;I JH7?JUI EK 799EH:I HUgKB?VH;C;DJ H7J?f?UI EK 7FFHEKLUI EDJ, :VI B;KH 

                                                
9';IJ-R-:?H; R B7 HVgB; FEIU; F7H B; FEKLE?H BUg?IB7J?f, C7?I B7 9EDfEHC?JU R B7 BE? B7JE I;DIK, 9';IJ-R-:?H; R B';DI;C8B; 
:;I HVgB;I :; :HE?J IKFUH?;KH;I. (D :?H7?J, 7L;9 FBKI :';N79J?JK:;, B; FH?D9?F; :; DEHC7J?L?JU EK :; jKH?:?9?JU (w) v 
(!EPe JKP=IIAJP L=N : *. $A4-0#3, u *eC=HEPe AP ?KJOPEPQPEKJJ=HEPe v, C7h. CEDI. 9EDIJ., Jq 3, 1997 ). 
4371 4. JKP=IIAJP LKQN QJ LNAIEAN =LANdQ :  . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, 
EF.9?J., L. 567. 
4372 "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 14. 
4373 Cf., QPEHEO=JP QJA dEOPEJ?PEKJ OEIEH=ENA AJ ?A MQE ?KJ?ANJA H= I=PEfNA =dIEJEOPN=PERA AJ CeJeN=H : ..-*. $0'#0, 
(. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 797. 
4374 .=N NeBeNAJ?A à H= JKPEKJ dA u bHK? dA ?KJOPEPQPEKJJ=HEPe v dKJP H= L=PANJEPe AOP CeJeN=HAIAJP =PPNEbQeA à *. 
$A4-0#3 (Cf. *. $A4-0#3, u *A LNEJ?ELA dA ?KJOPEPQPEKJJ=HEPe. #OO=E dA deBEJEPEKJ d’=LNfO H= FQNEOLNQdAJ?A 
dQ !KJOAEH ?KJOPEPQPEKJJAH v, ?D 0A?QAEH d’ePQdAO AJ DKII=CA à !D=NHAO #'1#,+A,,, ed. !QF=O, 1977, L. 33) 
MQE = AJ Ne=HEPe u JhUEH?I9e: v ?A ?KJ?ALP (+. 4#0.#A36, u !KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO =?PAO =dIEJEOPN=PEBO 
(3K - ,KNIAO dA NeBeNAJ?AO)v, RUF. 9EDJ. 7:C., Jq 19). z Cf. AJ ABBAP =QL=N=R=JP 9LKQN H= J=EOO=J?A dA H’ATLNAOOEKJ: : 
!. #+#0', u !DNKJEMQA ?KJOPEPQPEKJJAHHA AP L=NHAIAJP=ENA BN=Jd=EOA, REA AP dNKEP L=NHAIAJP=ENA v, RD), 1970, L. 
678). - .=N =EHHAQNO, H= LNKbHeI=PEMQA =?PQAHHA AJ ?A dKI=EJA = PN=EP à H= IEOA AJ yQRNA d’QJ ?KJPNmHA dA 
?KJRAJPEKJJ=HEPe L=N HA FQCA ?KJOPEPQPEKJJAH, MQE O’U NABQOA PKQFKQNO à H’DAQNA =?PQAHHA, I=EO MQA dEBBeNAJPO =QPAQNO 
=LLAHHAJP dA HAQNO RyQT (Cf. JKP=IIAJP : (.-$. A)A,"('-)-+ É, u *AO =LLNe?E=PEKJO AJ ?KJRAJPEKJJ=HEPe dQ 
!KJOAEH ?KJOPEPQPEKJJAH v, AJDA, 2015, L. 732). 
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FK8B?97J?ED, KD; 7KJEH?JU IKFUH?;KH; R 9;BB; :;I BE?I, IEKI HUI;HL;, FEKH 9h7GK; 799EH: EK JH7?JU, 

:; IED 7FFB?97J?ED F7H Bk7KJH; F7HJ?; v. 

  
894. .=NIE ?AO AJC=CAIAJPO ?KJPN=ECJ=JPO NAHAR=JP LKQN debQPAN dQ dNKEP EJPANJ=PEKJ=H CeJeN=H, 

BECQNA JKP=IIAJP H= !'"14375 OKQIEOA =Q .=NHAIAJP BN=Jd=EO LKQN =QPKNEO=PEKJ dA N=PEBE?=PEKJ 

AJ N=EOKJ dA H= u CE:?f?9?=PEKJ: 9d:AO :?IFEI?J?EDI :; D7JKH; BUg?IB7J?L; v4376 MQ’AHHA EILHEMQ=EP, 

AP LQbHEeA L=N H= RKEA de?NeP=HA =Q ?KQNO dA H’=JJeA 20074377.  

 
 EAJ MQA LNeOAJP=JP QJ u ;ff;J DEHC7J;KH v EJdeJE=bHA AJ dNKEP EJPANJA ?KIIA 

EJPANJ=PEKJ=H4378, HA !KJOAEH d'ÉP=P = N=LLAHe MQA ?APPA ?KJRAJPEKJ4379 AP 7 fEHJ?EH? HA !KdA 

IKJdE=H =JPEdKL=CA4380, JA O=QN=EAJP LNeOAJPAN QJ MQAH?KJMQA ABBAP dENA?P4381, PKQP ?KIIA HAO 

=QPNAO OP=Jd=NdO EJPANJ=PEKJ=QT edE?PeO L=N H’A+A4382.  

 
895. .=N RKEA dA ?KJOeMQAJ?A, QJ L=NPE?QHEAN OLKNPEB J’AOP L=O NA?AR=bHA à EJRKMQAN HAO 

OPELQH=PEKJO AJ ?=QOA à H’=LLQE d’e?NEPQNAO PAJd=JP à H’=JJQH=PEKJ d’QJA O=J?PEKJ dEO?ELHEJ=ENA4383, 

                                                
4375 Cf. (.-!.  0#'**A2 AP =H., u "NKEP dQ OLKNP z !AJPNA dA dNKEP AP d'e?KJKIEA dQ OLKNP, 3JERANOEPe dA *EIKCAO 
(F=JREAN 2006 - FQEJ 2007) v, D., 2007, L. 2346 9.KQN QJ N=LLAH dA H’=LLHE?=PEKJ dA H’=NPE?HA 55 dA JKPNA !KJOPEPQPEKJ 
AJ H= ?EN?KJOP=J?A:. 
4376 !OP, =NP. 53. z Cf. *. Jq 2007-129, FHU9. 9*KE d’=QPKNEO=PEKJ:. 
4377 Cf. ". Jq 2007-503, FHU9. 9"e?NAP dA LQbHE?=PEKJ:. 
4378 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 67 : QJ PAH ABBAP EILHEMQ=JP MQA HAO PATPAO 
EJPANJ=PEKJ=QT ?KJ?ANJeO dEOLKOAJP d’QJA u FEHJU; 9EDJH7?gD7DJ; v, ?’AOP-à-dENA = ?KJPN=NEK MQA ?AO dANJEANO JA 
dKERAJP L=O u 9EDJ;D?H GK; :;I H;9ECC7D:7J?EDI FEKH Bk79J?ED :; BkQJ7J F7HJ?;, 7K 97H79JVH; JHVI L7gK; v. 
4379 *A !KJOAEH d'ÉP=P AJ = =EJOE de?Ede =Q IKIAJP =Q OQFAP dA H’-Nd. Jq 2010-379 AJ ?KJOEdeN=JP dA 
I=JEfNAH=?KJEMQA MQA ?APPA dANJEfNA : u D; CU9EDD79EOO=EP: F7I (w), ;D JEKJ UJ7J :; 97KI;, B;I IJ?FKB7J?EDI :; B7 
9EDL;DJ?ED ?DJ;HD7J?ED7B; 9EDJH; B; :EF7g; :7DI B; IFEHJ, GK? 9J’eP=EAJP AP: D; IEDJ 9PKQFKQNO: F7I :k;ff;J :?H;9J v 
(!#, 24 BeRNEAN 2011, .D?ED D7J?ED7B; :;I fEEJ87BB;KHI FHEf;II?EDD;BI, Jq 340122, EF.9?J.). z 4. eC=HAIAJP : (. 
+-3*7 AP !. "3"-%,-,, u 1LKNP v, EF.9?J., Jq 72.  
4380 Cf. !#, 18 FQEHHAP 2011,  M;DD7XBB; A., Jq 338390, EF.9?J. ; !#, 23 K?PKbNA 2009, D7L?J?7B?, Jq 321554, EF.9?J. 
; !#, 28 K?PKbNA 2009, ,9hKC79h;H, Jq 327306, EF.9?J. - 4. eC=HAIAJP : (. +-3*7 AP !. "3"-%,-,, u 1LKNP v, 
EF.9?J., Jq 72. 
4381 2KQPABKEO, HAO ?KJOEdeN=JPO dA JKIbNAQT =NNgPO =U=JP PN=EP à H= MQAOPEKJ dAO ABBAPO dQ !+A AJ dNKEP EJPANJA 
OKJP LKQN HA IKEJO =IbECQO =Q NAC=Nd dA H= dK?PNEJA dA H’ABBAP dENA?P AJ dNKEP EJPANJA (Cf. JKP=IIAJP : +. 
%A32'#0, u *'ABBAP dENA?P dAO ?KJRAJPEKJO EJPANJ=PEKJ=HAO v, RFDA, 2012, L. 560), H=EOO=JP LAJOAN MQA HA !+A 
LKQNN=EP gPNA =OOEIEHe à QJA ?KJRAJPEKJ EJPANJ=PEKJ=HA à H=MQAHHA H=dEPA dK?PNEJA OAN=EP =LLHE?=bHA, OEPQ=PEKJ MQA 
dEBBeNAJPO ?KIIAJP=PAQNO KJP NAHARe AP OKQD=EPe NeBQPAN (Cf. !. 1A,23**', u 2N=EPeO EJPANJ=PEKJ=QT (OP=PQP dAO 
KbHEC=PEKJO deLKQNRQAO d'ABBAP dENA?P) v, RFDA, 2013, L. 891). - xH’EJRANOA, L=N QJA de?EOEKJ dA 2013 (Cf. !#, 4 
de?AIbNA 2013, &. A, Jq 359637, RFDA, 2014, L. 139, ?DNKJ. !. 1A,23**'), H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA 
AOP OAIbHA-P-EH NARAJQA OQN O= LKOEPEKJ (Cf. !. 1A,23**', u 2N=EPeO/#BBAP dENA?P (?KdA IKJdE=H =JPEdKL=CA) v, 
RFDA, 2014, L. 139). 
4382 Cf. !#, 9 FQEHHAP 2014, FU:UH7J?ED D7J?ED7B; :;I IOD:?97JI :; IFEHJ?fI, Jq 373304, ; BKBB. D?9J. F;HC. :H. IFEHJ, 
Jq 215, L. 12, KbO. .. 0-!'.-, ; D., 2015, L=J., L. 394, KbO. .. 0-!'.-,; JKH?IFEHJ, 2015, Jq 152, L. 25, ?DNKJ. 
#. &-,-0A2. 
4383 1QN H’=LLNe?E=PEKJ dA H’ABBAP dENA?P dAO dEOLKOEPEKJO d’QJ PN=EPe, 9f. : !# 1A?P., 23 =RNEH 1997,  ",-", Jq 163043, 
%;8., L. 142 ; AJDA, 1997, L. 482, "8?:., L. 435, ?DNKJ. ". !&A34A36 AP 2.-6. %'0A0"-2 ; RFDA, 1997, L. 
585, ?KJ?H. 0. A 0A&A+ ; D., 1998, L. 15, ?KJ?H. 0. A 0A&A+ ; RD,,, 1998, L. 194, KbO. +.  A"#*, '. 
"A3%A0#'*&, (.-.. *A -0"# AP 0. *A$-0#. - ABBEJ=JP AP ?KILHeP=JP H’=J=HUOA LNKLKOeA L=N H’=NNgP 
LNe?edAJP, 9f. : !# AOO., 1AN =RNEH 2012,  ",-" ;J FA)"%, Jq 322326, AJDA, 2012, L. 735 ; "8?:., L. 936 ; "8?:., L. 
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DKNO H’DULKPDfOA d’QJ NAJRKE ATLNfO L=N HA !KdA dQ OLKNP =QT dEOLKOEPEKJO EOOQAO dQ !+A4384 

KQ d’=QPNAO PATPAO eI=J=JP dA H’A+A.  

 
"=JO HA IgIA KNdNA d’EdeA4385, HAO JKNIAO dA J=PQNA LNEReA HAO LHQO EILKNP=JPAO AJ 

PANIAO MQ=JPEP=PEBO, à O=RKEN HAO NfCHAIAJPO edE?PeO L=N HAO BedeN=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO, 

JA O=QN=EAJP OAHKJ H= FQNEOLNQdAJ?A =dIEJEOPN=PERA4386 ?KIIA ?EREHA4387, à H’EJOP=N dQ !+A, 

LNKdQENA QJ MQAH?KJMQA ABBAP AJ dNKEP EJPANJA MQ’à H= ?KJdEPEKJ d’=RKEN B=EP H’KbFAP d’QJA IAOQNA 

dA PN=JOLKOEPEKJ4388. 

 
896. *AO LNEJ?ELAO dA LNEI=QPe4389 AP d’ABBAP dENA?P4390 O’=LLHEMQ=JP =Q dNKEP LNEI=ENA ?KIIA 

                                                
729, PNEbQJA 7. A%3'*A, ?DNKJ. 6. "-+',- AP A.  0#2-,,#A3 ; D., 2012, L. 1712, JKPA  .  -,,#2 ; 
"8?:., 2013, L. 324, KbO. -.  -1)-4'!, 1. !-0,#*-3., $. (A3*2-1#1#)#, ,. (-3 #02 AP ). .A00-2 ; 
DH. IE9., 2012, L. 1014, ePQdA (.-$. A)A,"('-)-+ É ; RFDA, 2012, L. 547, ?KJ?H. %. "3+-02'#0 ; "8?:., L. 
560, JKPA +. %A32'#0 ; "8?:., L. 961, ?DNKJ. !. +A7#30-!A0.#,2'#0, *. !*É+#,2-5'*8 AP $. 
+A023!!'; RD,,, 2012, L. 940, JKPA 1.  'A%','-%'0A0" ; CEDIJ?JKJ?EDI, 2012, L. 297, KbO. A. *#4A"# ; 
JC) A, 2012, L. 2171, JKPA A. +',#2 ; R-D 9?L., 2012, L. 487, KbO. .. "#3+'#0 ; R-D ;KH., 2012, L. 928, KbO. 
". 0'2*#,% ; R;L. 9H?J. D"), 2013, L. 133, JKPA $. (A3*2-1#1#)#. 
4384 Cf. AJ LNAIEAN HEAQ : !#, 18 FQEHHAP 2011,  M;DD7XBB; A., Jq 338390, EF.9?J. ; !#, 23 K?PKbNA 2009, D7L?J?7B?, 
Jq 321554, EF.9?J. ; !#, 28 K?PKbNA 2009, ,9hKC79h;H, Jq 327306, EF.9?J. z 4. %. 0A 3 AP =H., u "NKEP dQ OLKNP - 
1KQO H= NAOLKJO=bEHEPe dQ !AJPNA dA dNKEP dQ OLKNP dA H'QJERANOEPe d'AET-+=NOAEHHA v, %)A, 15 I=E 2012, Jq 97, L. 3, 
EJdEMQ=JP =Q RQ dA ?AO de?EOEKJO MQA HA !+A LKQNN=EP NARgPEN QJA BKN?A ?KJPN=ECJ=JPA AJ dNKEP BN=Jd=EO à H= ?KJdEPEKJ 
u iI;C8B;-J-?Bj :; 8UDUf?9?;H :; H;DLE?I :7DI B; CE:; :K IFEHJ v. - Cf. L=N H= OQEPA AP O=JO =Q?QJ dKQPA LKOOEbHA : 
!#, 4 de?AIbNA 2013, &. A, Jq 359637, EF.9?J., HAO FQCAO =U=JP ?KJOEdeNe MQA : u B;I IJ?FKB7J?EDI :K 9E:; CED:?7B 
7DJ?:EF7g;, GK? 9EDIJ?JK; B; FH;C?;H 7FF;D:?9; :; B7 CEDL;DJ?ED ?DJ;HD7J?ED7B; 9EDJH; B; :EF7g; :7DI B; IFEHJ, D; 
FHE:K?I;DJ F7I :';ff;JI ;DJH; B;I QJ7JI D?, F7H LE?; :; 9EDIUGK;D9;, R B'Ug7H: :;I F7HJ?9KB?;HI ;J D; F;KL;DJ :ED9 
F7I WJH; KJ?B;C;DJ ?DLEGKU;I, R :Uf7KJ :; JEKJ H;DLE? :K 9E:; :K IFEHJ, R B'7FFK? :; 9ED9BKI?EDI J;D:7DJ R 
B'7DDKB7J?ED :'KD; :U9?I?ED ?D:?L?:K;BB; EK HUgB;C;DJ7?H; v. 
4385 !’AOP-à-dENA MQ’EH AOP B=EP NeBeNAJ?A à H= J=PQNA LQNAIAJP LNEReA dAO JKNIAO ePQdEeAO, à H’EJOP=N dQ !+A. 
4386 Cf. !#, -Nd. dA NeBeNe, 2 BeRNEAN 2006, &. A., Jq 289701 (4. JKP=IIAJP : .. !A11'A, u *'AT=IAJ dA H= 
HeC=HEPe AJ NeBeNe-OQOLAJOEKJ AP AJ NeBeNe-HEbANPe v, RFDA, 2007, L. 45) ; AP !#, 3 =RNEH 2006, Ch7CE?I '?EHJ7?I FC, 
JJq 282093 AP 286848, EF.9?J. ; !#, 8 JKRAIbNA 2006, &. A, Jq 289702, EF.9?J. 
4387 !=OO. 1fNA ?ER., 4 JKRAIbNA 2010, &. 1. ;J IE9?UJU  ;H 1. )B7O;H Ag;DJ B/, Jq 09-14.607, EF.9?J. 
4388 Cf. JKP=IIAJP, +. .#*2'#0, u *= !KQN dA ?=OO=PEKJ KQRNA HA C;H97JE dAO FQCAO v, D., 2011, L. 489, PN=EP=JP 
AJ H’K??QNNAJ?A d’QJ u ;ff;J ?D:?H;9J F7H JH7DIFEI?J?ED v ; KQ (.-!.  0#'**A2 AP =H., u "NKEP dQ OLKNP z !AJPNA dA 
dNKEP AP d'e?KJKIEA dQ OLKNP, 3JERANOEPe dA *EIKCAO (F=JREAN 2006 - FQEJ 2007) v, EF.9?J., L. 2346. 
4389 !(!#, =BB. Jq 6/64, 14 FQEHHAP 1964, CEIJ7, 0A?., L. 1141 9.NEJ?ELA dA LNEI=QPe: ; R-D ;KH., 1965, L. 369, 
JKPA (. 4'0-*# ; JD", 1965, L. 597, KbO. 0. )-4A0 (Cf. JKP=IIAJP :  . "A 5'22#, u 0APKQN à {!KOP=|. *= 
LNEI=QPe dQ dNKEP ?KIIQJ=QP=ENA à H= HQIEfNA dQ dNKEP EJPANJ=PEKJ=H v, R-D ;KH., 1984, L. 425). z .NEJ?ELA ?KJBKNPe 
L=N OKJ EJPNKdQ?PEKJ AJ AJJATA dQ 2N=EPe OQN HA BKJ?PEKJJAIAJP dQ dA H’3JEKJ AQNKLeAJJA (Cf. 2$3#, 
u "e?H=N=PEKJO =JJATeAO à H'=?PA BEJ=H dA H= ?KJBeNAJ?A EJPANCKQRANJAIAJP=HA MQE = =dKLPe HA PN=EPe dA HEObKJJA 
OECJe HA 13 de?AIbNA 2007 v, Jq 17, u "e?H=N=PEKJ NAH=PERA à H= LNEI=QPe v (0=LLAH=JP MQA u I;BED KD; jKH?IFHK:;D9; 
9EDIJ7DJ; :; B7 CEKH :; jKIJ?9; :; B'.D?ED ;KHEFU;DD;, B;I JH7?JUI ;J B; :HE?J 7:EFJU F7H Bk.D?ED IKH B7 87I; :;I 
JH7?JUI FH?C;DJ B; :HE?J :;I QJ7JI C;C8H;I v)). - 4. =QL=N=R=JP, LKQN OKJ EJ?KNLKN=PEKJ d=JO HA ?KNLO IgIA dA H= 
!KJOPEPQPEKJ AQNKLeAJJA (=NP. '-6), PATPA MQE J’= LQ RKEN HA FKQN AJ N=EOKJ dA H= IeBE=J?A I=JEBAOPeA L=N HAO LAQLHAO 
AQNKLeAJO à H’eC=Nd dQ u .NKFAP AQNKLeAJ v : .. !A11'A, u *'=NPE?HA '-6 dQ PN=EPe eP=bHEOO=JP QJA !KJOPEPQPEKJ LKQN 
H'#QNKLA AP H= DEeN=N?DEA dAO JKNIAO v, JC) A, 2004, L. 1764. 
4390 !(!#, =BB. Jq 26/62, 5 BeRNEAN 1963, /7D  ;D: 7D: %EEI, 0A?., L. 3 9.NEJ?ELA d’ABBAP dENA?P: ; D., 1963, L. 62, 
JKPA (.  0# A, ; ,., 1963, L. 29, KbO. (. 0- #02 ; JC)  , 1963, '', 13177, JKPA $.-!. (#A,2#2 ; R D"), 
1963, L. 421, KbO. !. 0-311#A3 ; "8?:., 1964, L. 110, JKPA (. A+.&-36. 
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=Q dNKEP deNERe EOOQ dA H’3JEKJ AQNKLeAJJA4391, H’AJOAIbHA dAO OKQN?AO dA ?A JERA=Q LKQNN= gPNA 

EJRKMQe L=N HAO OLKNPEBO d=JO HA ?=dNA dA HAQNO NA?KQNO, à H’EJOP=N dA H’=NPE?HA 101 2$3# NeLNEI=JP 

HAO AJPAJPAO =JPE?KJ?QNNAJPEAHHAO4392.  

 
AQPNA LKOOEbEHEPe KBBANPA =QT NAMQeN=JPO, H= !D=NPA dAO dNKEPO BKJd=IAJP=QT dA H’3JEKJ 

AQNKLeAJJA AJ RECQAQN dALQEO HA 1AN de?AIbNA 2009, = LQ BKJdAN HA NA?KQNO dA FQOPE?E=bHAO 

J=PEKJ=QT dAOPEJe à H’EJR=HEd=PEKJ dA dEOLKOEPEKJO =JPEdKL=CA EOOQAO dA H’KNdKJJ=J?A dQ 14 =RNEH 

20104393.  

 
x ?APPA K??=OEKJ, HA !KJOAEH d'ÉP=P = LKQN H= LNAIEfNA BKEO NA?KJJQ H'=LLHE?=bEHEPe dENA?PA 

dQdEP PATPA PKQP AJ e?=NP=JP OKJ =LLHE?=PEKJ =Q ?=O d'AOLf?A d=JO H= IAOQNA Kn H= dEOLKOEPEKJ 

J=PEKJ=HA ?KJPAOPeA u D; C;J9P=EP: F7I ;D gKLH; B; :HE?J :; Bk.D?ED v4394. 

 
897. #JBEJ, H= !#1"& AOP u :k7FFB?978?B?JU ;J :k?DLE978?B?JU :?H;9J;I v4395 AJ dNKEP EJPANJA 

dAR=JP HA FQCA =dIEJEOPN=PEB.  

 
!APPA LNe?EOEKJ AOP d’EILKNP=J?A d=JO H= IAOQNA Kn ?A PATPA JA O=QN=EP OANREN dA 

BKJdAIAJP =Q NAMQeN=JP ?KJPAOP=JP QJA O=J?PEKJ BedeN=HA dAR=JP OAO KNC=JAO dEO?ELHEJ=ENAO4396. 

*= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA JA R=HEdA H’=dIEOOEKJ dAO IKUAJO PENeO dA H= REKH=PEKJ dA H= 

                                                
4391 *A dNKEP dA H’3JEKJ AQNKLeAJJA dEOLKOA d’QJA LH=?A L=NPE?QHEfNA =Q OAEJ dQ dNKEP EJPANJ=PEKJ=H AJ ?A MQ’EH 
beJeBE?EA d’u KD; FHUIECFJ?ED (w) 9d’: ;ff;J :?H;9J v (+.  *A,/3#2, u #BBAP dENA?P dQ dNKEP ?KIIQJ=QP=ENA v, 
RUF. :H. ;KH., Jq 21), H’AJOAIbHA dAO PATPAO dA dNKEP LNEI=ENA ?KIIA deNERe (.KQN ?AQT dEOLKO=JP d’QJA BKN?A 
?KJPN=ECJ=JPA d=JO ?A OA?KJd ?=O) eP=JP 7 FH?EH? d’u 7FFB?978?B?JU :?H;9J; v (Cf. "8?:., Jq 6 : LKQN H’QPEHEO=PEKJ dA 
?AO PANIAO L=NBKEO IAJPEKJJeO L=N H= !(3# AJ HEAQ AP LH=?A dA H= JKPEKJ d’u ABBAP dENA?P v, H’=NPE?HA 88-1 dA H= 
!KJOPEPQPEKJ BN=Jd=EOA ?KJ?NePEO=JP ?APPA OLe?EBE?EPe dQ dNKEP AQNKLeAJ L=N N=LLKNP =Q dNKEP EJPANJ=PEKJ=H CeJeN=H). 
4392 Cf. !#, 24 BeRNEAN 2011, .D?ED D7J?ED7B; :;I fEEJ87BB;KHI FHEf;II?EDD;BI, Jq 340122, EF.9?J. : u 9?:EDI?:UH7DJ 
GK; B;I E8B?g7J?EDI :; BE97B?I7J?ED FEIU;I F7H BkEH:EDD7D9; 7JJ7GKU;, GK?, 7?DI? GKk?B 7 UJU :?J 9?-:;IIKI, IEDJ 
jKIJ?f?U;I F7H BkE8j;9J?f :k?DJUHWJ gUDUH7B :; BKJJ; 9EDJH; B; :EF7g; ;J IEDJ FHEFEHJ?EDDU;I R 9;J E8j;9J?f, D; 
9EDIJ?JK;DJ F7I DED FBKI, ;D JEKJ UJ7J :; 97KI;, :;I H;IJH?9J?EDI R B7 9ED9KHH;D9; 9EDJH7?H;I 7KN 7HJ?9B;I 101 ;J 
IK?L7DJI :K JH7?JU IKH B; fED9J?EDD;C;DJ :; Bk.D?ED ;KHEFU;DD; v. 
4393 Cf. "8?:. 
4394 Cf. "8?:. - u 9*:; 9h7CF :k7FFB?97J?ED 9I=PeNEAH: :; B7 Ch7HJ; 9EKLH9=JP: I;KB;C;DJ B;I 79J;I :;I QJ7JI 
iC;JJ;DJ ;D gKLH; B; :HE?J :; B'.D?EDj v (.. !A11'A, 1. 4-, !-#12#0, u *'=LLHE?=PEKJ dA H= !D=NPA dAO dNKEPO 
BKJd=IAJP=QT dA H'3JEKJ AQNKLeAJJA L=N HA FQCA J=PEKJ=H v, JC)  , Jq 10, 5 +=NO 2012, dK?PN. 298, LNe?EO=JP 
AJ?KNA ?A MQ’EH B=QP AJPAJdNA L=N ?AO PANIAO. - 4. AJ?KNA : (. !A4A**',', u *'EJRK?=bEHEPe dAO LNEJ?ELAO dA H= 
!D=NPA dAO dNKEPO BKJd=IAJP=QT dA H'3JEKJ AQNKLeAJJA v, JC) ,, Jq 23, 10 FQEJ 2014, L. 1232). 
4395 (.-!. 0'!!', DHE?J 7:C?D?IJH7J?f gUDUH7B, EF.9?J., L. 30. - 4. 1QNPKQP : $. 13"0#, DHE?J ;KHEFU;D ;J 
?DJ;HD7J?ED7B :;I :HE?JI :; B'hECC;, 11fIA ed., .3$, ?KHH. "NKEP BKJd=IAJP=H, 2012, JJq 135 O, LL. 199 O. z .KQN 
QJA ePQdA d’AJOAIbHA EJPeNAOO=JPA : 9f. 1. #*  -3"-3&', u *A FQCA EJPANJA, FQCA dA dNKEP ?KIIQJ dQ dNKEP 
EJPANJ=PEKJ=H ? ÉP=P dAO HEAQT dA H'EJRK?=bEHEPe dQ dNKEP EJPANJ=PEKJ=H ?KJRAJPEKJJAH AJ dNKEP EJPANJA v, RFDA, 2014, 
L. 371. 
4396 "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 20, EJdEMQ=JP 
MQA ?A PATPA : u 9EDJ?;DJ (w) DEJ7CC;DJ :7DI I;I 7HJ?9B;I 6 R 11, :;I :?IFEI?J?EDI IKI9;FJ?8B;I :'?DJUH;II;H 7 FH?EH? 
B';N;H9?9; :K FEKLE?H :?I9?FB?D7?H; F7H :;I fU:UH7J?EDI IFEHJ?L;I v. 



  494 

!#1"& MQA d=JO OAQHAO LNK?edQNAO dA dKL=CA OA deNKQH=JP B=?A à H’A$*"4397, à H’AT?HQOEKJ dA 

?AHHAO NAH=PERAO à dAO B=EPO OEIEH=ENAO ?KJdQEPAO L=N HAO EJOP=J?AO dEO?ELHEJ=ENAO EJPANJAO =QT 

BedeN=PEKJO OLKNPERAO4398.  

 
898. $=?A =QT FQCAO LQbHE?O, LNEJ?EL=HAIAJP =dIEJEOPN=PEBO, ?’AOP H’=NPE?HA 6 .=N. 1 dA H= !#1"& 

MQE eP=EP CeJeN=HAIAJP EJRKMQe LKQN H= ?AJOQNA dA de?EOEKJO dA O=J?PEKJ4399 KQ =QPNAO =?PAO dA 

J=PQNA =dIEJEOPN=PERA4400 MQA HAO BedeN=PEKJO LNAJJAJP AJ I=PEfNA =JPEdKL=CA.  

 
!’eP=EP PKQPABKEO =R=JP MQA HAO =PDHfPAO KQ =QPNAO LANOKJJAO U =U=JP EJPeNgP JA de?EdAJP 

dA ?KJPAOPAN dA LHQO AJ LHQO OKQRAJP HA dEOLKOEPEB =JPEdKL=CA BN=Jd=EO AJ =U=JP NA?KQNO =QT 

BKJdAIAJPO HAO LHQO dERANO MQA HAQN KBBNA H=dEPA ?KJRAJPEKJ4401. 

 
899. *’=BB=ENA AIbHeI=PEMQA dA ?APPA JKQRAHHA IKQR=J?A = PN=EP à H= ?KJPAOP=PEKJ dQ OUOPfIA 

dA CeKHK?=HEO=PEKJ =JPEdKL=CA EJOPEPQe L=N HAO =NPE?HAO 3 AP 7 dA H’KNdKJJ=J?A Jq 2010-37 dQ 14 

=RNEH 20104402. "ERANO OUJdE?=PO J=PEKJ=QT deBAJd=JP HAO dNKEPO dAO OLKNPEBO LNKBAOOEKJJAHO 

?KJOEdeN=EAJP MQ’QJA PAHHA NeCHAIAJP=PEKJ LKNP=EP JKP=IIAJP =PPAEJPA u R B7 B?8;HJU :'7BB;H ;J :; 

L;D?H v dAO =PDHfPAO REOeO ?KIIA à HAQN u :HE?J 7K H;IF;9J :; B7 L?; FH?LU; ;J f7C?B?7B; v4403. 

 
3J PAH =NCQIAJP=ENA J’= PKQPABKEO L=O ?KJR=EJ?Q HA !KJOAEH d’ÉP=P MQE = R=HEde HA 

dEOLKOEPEB =QT IKPEBO MQA ?AHQE-?E JA LKNPAN=EP : u GK; :;I 7JJ;?DJ;I DU9;II7?H;I ;J FHEFEHJ?EDDU;I 

7KN E8j;9J?fI :'?DJUHWJ gUDUH7B FEKHIK?L?I F7H B7 BKJJ; 9EDJH; B; :EF7g;, DEJ7CC;DJ B7 FHEJ;9J?ED 

                                                
4397 Cf. JKP=IIAJP dAR=JP H’=J?EAJ !.*" 9'ILHE?EPAIAJP: : !#, 4 BeRNEAN 2004, ,7?DP, Jq 228368, EF.9?J. ; AP 
O’=CEOO=JP dA H’A$*" 9#TLHE?EPAIAJP: : !#, 23 K?PKbNA 2009, D7L?J?7B?, Jq 321554, EF.9?J. ; AP !#, 23 K?PKbNA 2009, 
&?9A7XB A, Jq 321553, EF.9?J. 
4398 Cf. JKP=IIAJP : !# 1A?P., 5 I=E 1995, BKHHK9h7g7, JK 155820, EF.9?J. 
4399 Cf. !#, 9 JKRAIbNA 2011, B;DPED?, Jq 341658, EF.9?J. 91QN H= B=?QHPe d’=QPK-O=EOEJA dA H’A$*" : 9f. !. OLKNP, 
=NP. *. 232-22 =H. 1 3q:. - 4. AJ?KNA OQN H= IgIA MQAOPEKJ : !#, 8 BeRNEAN 2012, J;7D ,U87IJ?;D A., Jq 350275, EF.9?J. 
z 4. eC=HAIAJP : !#, 23 K?PKbNA 2009, D7L?J?7B?, Jq 321554, EF.9?J. ; AP !#, 23 K?PKbNA 2009, &?9A7XB A, Jq 321553, 
EF.9?J. 
4400 Cf. dA I=JEfNA CeJeN=HA : #. 0A1!&#*, u *A dKL=CA B=?A à H= !KJRAJPEKJ AQNKLeAJJA dA O=QRAC=NdA dAO 
dNKEPO dA H'DKIIA v, C7h. :H. IFEHJ, Jq 31, 2013, L. 80. 
4401 Cf. JKP=IIAJP : !#, 23 K?PKbNA 2009, D7L?J?7B?, Jq 321554, EF.9?J. ; AP !#, 23 K?PKbNA 2009, &?9A7XB A, Jq 
321553, EF.9?J., HAO NAMQeN=JPO EJRKMQ=JP KQPNA H= Ie?KJJ=EOO=J?A dAO dEOLKOEPEKJO dA H’=NPE?HA 6 .=N. 1 dA H= 
!#1"&, ?AHHAO dA H’=NPE?HA 13 OQN HA u dNKEP à QJ NA?KQNO ABBA?PEB v. z 4. AJ?KNA : !#, 21 I=NO 2011, DKCED, Jq 
341572, EF.9?J., HA NA?KQNO OA BKJd=JP JKP=IIAJP OQN QJA REKH=PEKJ LKPAJPEAHHA dA H’=NPE?HA 14 dA H= !1#"& =U=JP 
PN=EP à H’u EJPANdE?PEKJ dA dEO?NEIEJ=PEKJ v. *AO FQCAO KJP d’=EHHAQNO ?KJOEdeNe AJ H’AOLf?A u GK; 9H:;I :?IFEI?J?EDI 
9dQ !KdA dQ OLKNP LNEOAO AJ I=PEfNA d’A32:, U:?9JU;I FEKH F;HC;JJH; 7KN IFEHJ?fI GK? EDJ 8;IE?D :'KD JH7?J;C;DJ 
CU:?97B 9ECFEHJ7DJ B'KJ?B?I7J?ED :; IK8IJ7D9;I ?DJ;H:?J;I B7 FEKHIK?J; :; 9; JH7?J;C;DJ, D'EDJ, ;D JEKJ UJ7J :; 97KI;, 
D? FEKH E8j;J D? FEKH ;ff;J :; 9HU;H, ;DJH; B;I IFEHJ?fI R H7?IED :; B;KH UJ7J :; I7DJU, :;I :?I9H?C?D7J?EDI 9EDJH7?H;I v 
à H= dEOLKOEPEKJ LNe?EPeA. z 4. AJBEJ, O’=CEOO=JP dQ u dNKEP =Q NAOLA?P dA H= REA LNEReA AP B=IEHE=HA v LNKPeCe L=N 
H’=NPE?HA 8 dA H= !#"& : !#, 24 BeRNEAN 2011, .D?ED D7J?ED7B; :;I fEEJ87BB;KHI FHEf;II?EDD;BI, Jq 340122, EF.9?J. 
4402 Cf. !#, 24 BeRNEAN 2011, .D?ED D7J?ED7B; :;I fEEJ87BB;KHI FHEf;II?EDD;BI, Jq 340122, EF.9?J. 
4403 "8?:. 
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:; B7 I7DJU :;I IFEHJ?fI 7?DI? GK; B7 g7H7DJ?; :; B'UGK?JU ;J :; B'UJh?GK; :;I 9ECFUJ?J?EDI 

IFEHJ?L;I v4404. 

 
900. !APPA OKHQPEKJ MQE EHHQOPNA u B7 LEBEDJU :;I jKg;I :; 9EDJH?8K;H 7K H;DfEH9;C;DJ ;J R 

Bk;ff?979?JU :; B7 BKJJ; 9EDJH; B; :EF7g; v4405 L=N=iP J’gPNA MQA H= ?KJOeMQAJ?A dA H= LNEOA AJ 

?KILPA dA H= N=PEBE?=PEKJ L=N H= $N=J?A dA H= !'"1.  

 
'H ?KJREAJP Je=JIKEJO dA OA dAI=JdAN OE HAO =PDHfPAO dA D=QP JERA=Q JA OKJP L=O dARAJQO 

dAO u 9?JEO;DI :; I;9ED:; PED; v4406 OKQIEO d=JO ?A dKI=EJA à QJ NeCEIA CHKb=H PNfO H=NCAIAJP 

deNKC=PKENA =Q dNKEP ?KIIQJ AP LKQN HA IKEJO =PPAJP=PKENA à HAQNO dNKEPO AP HEbANPeO 

BKJd=IAJP=QT4407. 

 
901. .KQN =QP=JP4408, EH OAIbHAN=EP MQA H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA =EP ?KJOEdeNe d=JO 

H’AOLf?A ePQdEeA MQ’AJPNA ?AO dNKEPO AP HEbANPeO AP u B; H;DfEH9;C;DJ :; B7 BKJJ; 9EDJH; B; :EF7g; 

(w) 9?KIIA: B7 FHUI;HL7J?ED :; BkEH:H; IFEHJ?f (w), B7 87B7D9; 9dAR=EP: F;D9h;H :K 9[JU :; 

BkEH:H; IFEHJ?f v4409. 

 
1’EH eP=EP d’=EHHAQNO AJ?KNA LKOOEbHA d’AJ dKQPAN, ?APPA LKOEPEKJ dA B=RAQN REO-à-REO dA 

H’KNdNA OLKNPEB4410 AOP I=EJPAJ=JP ?KJBENIeA L=N H= !#"& MQE = R=HEde HA dEOLKOEPEB dA 

HK?=HEO=PEKJ dAO =PDHfPAO =Q NAC=Nd dAO dNKEPO C=N=JPEO AP LNKPeCeO L=N H= !#1"&4411. 

 
902. 'H J’= ?ALAJd=JP ePe R=HEdEe MQA d=JO O= RANOEKJ =JPeNEAQNA, HAO NfCHAO dA HK?=HEO=PEKJ dQ 

!+A dA 2015 eP=JP AJ?KNA LHQO NECKQNAQOAO LKQN HAO =PDHfPAO. 2N=JOLKOeAO AJ dNKEP BN=J=d=EO, 

?AHHA-?E LAQRAJP dA JKQRA=Q gPNA ?KJPAOPeAO AJ FQOPE?A OQN HA BKJdAIAJP AJ L=NPE?QHEAN dA 

H’AJOAIbHA dAO JKNIAO EJPANJAO. 

                                                
4404 "8?:. z Cf., LKQN QJA ?KJPAOP=PEKJ BKNP =NCQIAJPeA dA ?APPA OKHQPEKJ : .. !-**-+ , u *AO OLKNPEBO dA D=QP 
JERA=Q OKJP-EHO dAO ?EPKUAJO dA OA?KJdA VKJA ? v, EF.9?J., L. 564. 
4405  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
123. 
4406 .. !-**-+ , u *AO OLKNPEBO dA D=QP JERA=Q OKJP-EHO dAO ?EPKUAJO dA OA?KJdA VKJA ? v, EF.9?J., L. 564. 
4407 4. $. &'**, u *= HQPPA =JPEdKL=CA : HAO OLKNPEBO AJ HEbANPe PNfO OQNRAEHHeA v, C7h. :H. IFEHJ, 2012, Jq 27, L. 
108). 
4408 AHKNO MQ’EH J’AOP L=O dQ PKQP ?ANP=EJ MQA, O’=CEOO=JP d’=QPNAO LNKBAOOEKJO, IgIA BKNPO L=NPE?QHEfNAO, HAO FQCAO 
=dIEJEOPN=PEBO =QN=EAJP R=HEde QJ dEOLKOEPEB eMQER=HAJP à ?AHQE OKQIAPP=JP HAO OLKNPEBO LNKBAOOEKJJAHO à KbHEC=PEKJ dA 
HK?=HEO=PEKJ, =Q NAC=Nd OLe?EBEMQAIAJP dAO =PPAEJPAO à H= HEbANPe EJdEREdQAHHA d’=HHAN AP RAJEN MQ’EH K??=OEKJJAN=EP 
(Cf. .. !-**-+ , u *AO OLKNPEBO dA D=QP JERA=Q OKJP-EHO dAO ?EPKUAJO dA OA?KJdA VKJA ? v, EF.9?J., L. 564). 
4409  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
123. 
4410 4. PKQPABKEO : .. !-**-+ , u *AO OLKNPEBO dA D=QP JERA=Q OKJP-EHO dAO ?EPKUAJO dA OA?KJdA VKJA ? v, EF.9?J., 
L. 564. 
4411 Cf. !#"&, NAM. JJq 48151/11 AP 77769/13, F'A,, ;J 7. 9/ FH7D9;, EF. 9?J. 
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) - L,9 4583,9 04:,84,9  
 

903. 1QN QJ LH=J J=PEKJ=H4412, HA FQCA =dIEJEOPN=PEB dARN= J=PQNAHHAIAJP RAEHHAN =Q NAOLA?P dQ 

u bHK? dA ?KJOPEPQPEKJJ=HEPe v L=N HAO BedeN=PEKJO OLKNPERAO B=EO=JP QO=CA JKP=IIAJP dA HAQN 

LKQRKEN dA O=J?PEKJ.  

 
#J H= I=PEfNA4414, OKJ ?KJPNmHA J’eP=EP F=I=EO LNKbHeI=PEMQA dfO HKNO MQ’AJPNA QJA 

de?EOEKJ dA ?A PULA KQ PKQP =QPNA =?PA dA J=PQNA =dIEJEOPN=PERA edE?Pe L=N QJ KNC=JEOIA OLKNPEB 

B=EO=JP H’KbFAP d’QJA ?KJPAOP=PEKJ AP H= !KJOPEPQPEKJ, JA O’EJPANLKO=EP =Q?QJ PATPA HeCEOH=PEB4415. 

 
904. "=JO HA ?=O ?KJPN=ENA, u 9Q:D; :UB?97J; GK;IJ?ED I; FEI9=EP: GK7D: (w) 9?AO =?PAO eP=EAJP: 

JEKJ R B7 fE?I (w) ;D 9EDfEHC?JU 7L;9 B7 BE? GK? B9AQN: I;H9R=EP: :; fED:;C;DJ, 9;JJ; BE? UJ7DJ F7H 

IK?J; ;BB;-CWC; 9EDJH7?H; R B7 9!:EDIJ?JKJ?ED v4416. 1’=CEOO=EP-EH AJ ABBAP dA u f7?H; FHUL7BE?H 

(w) 9H:7 9!:EDIJ?JKJ?ED EK B7 BE? v ?4417 

 
*= OA?KJdA =HPANJ=PERA eP=EP LNEREHeCEeA L=N H= FQNEOLNQdAJ?A AJ =LLHE?=PEKJ dA H= PDeKNEA 

dEPA dA H= u HKE-e?N=J v4418 deRAHKLLeA =Q IEHEAQ dQ OEf?HA dANJEAN4419 AP FQOPEBEeA L=N H= RKHKJPe 

dA H= FQNEdE?PEKJ =dIEJEOPN=PERA dA JA L=O DAQNPAN HA LNEJ?ELA dA H= u IUF7H7J?ED :;I 

FEKLE?HI v4420.  

                                                
4412 !APPA LNeOAJP=PEKJ PN=EPA dQ dKI=EJA J=PEKJ=H AJ OKJ AJPEAN à H= OQEPA dAO MQAOPEKJO EJPANJ=PEKJ=HAO LKQN dAO 
N=EOKJO dEd=?PEMQAO. #J ABBAP, H= u IKFHUC7J?; 9EDfUHU; 7KN ;Dg7g;C;DJI ?DJ;HD7J?ED7KN (F7H B'7HJ. 55 :; B7 
CEDIJ?JKJ?ED) D; I'7FFB?GK; F7I, :7DI B'EH:H; ?DJ;HD;, 7KN :?IFEI?J?EDI :; D7JKH; 9EDIJ?JKJ?EDD;BB; v : !# AOO., 30 
K?PKbNA 1998, ,7HH7D ;J %;L79h;H ;J 7KJH;I, Jq 200286, %;8., L. 369 ; RFDA, 1998, L. 1081, ?KJ?H. !. +A3%ÜÉ ; 
"8?:., L. 1094, JKPA ". A**A," ; "8?:., 1999, L. 57, JKPA *. "3 -3'1 ; "8?:., 1999, L. 67, JKPA  . +A2&'#3 
AP +. 4#0.#A36 ; "8?:., 1999, L. 77, JKPA -. %-&', ; AJDA, 1998, L. 1039 ; "8?:., L. 962, ?DNKJ. $. 0A7,A3" 
AP .. $-+ #30 ; RD), 1999, L. 919, JKPA (.-$. $*A311 ; D., 2000, (QN., L. 152 ; "8?:., JKPA #. A3 ', ; R-D 
9?L., 1999, L. 232, KbO. ,. +-*$#11'1 ; %A(A, 17fIA ed., 2009, Jq 102 ; C7h. CEDI. 9EDIJ., 1999, Jq 7, JKPA !. 
+A3%ÜÉ. - 4. AJ?KNA LKQN QJA ?KJBENI=PEKJ : !#, 3 de?AIbNA 2001, ,'"), Jq 226514, %;8., L. 624 ; RFDA, 
2002, L. 166 ; AJDA, 2002, L. 1219, JKPA A.-*. 4A*#+ -'1 ; R-D ;KH., 2003, L. 197, JKPA !. !A12A',% ; DH 
7:C., 2002, ?KII. 55, .. !A11'A ; R&C.E, 2002, L. 595, JKPA $. !&A*2'#* ; %)A, 5 FQEJ 2002, L. 1317, JKPA 
#. +#'#0 AP !. !A11A, ; EKHEF;, 2002, L. 6, JKPA A. 0'%A36 AP ". 1'+-,. 
4414 Cf. JKP=IIAJP, dEOPEJCQ=JP HAO dAQT DULKPDfOAO OQER=JPAO : +. 4#0.#A36, u !KJPNmHA dA ?KJOPEPQPEKJJ=HEPe 
dAO =?PAO =dIEJEOPN=PEBO (2K - A?PAO) v, RUF. 9EDJ. 7:C., Jq 111. 
4415 "=JO ?A ?=dNA HA FQCA =dIEJEOPN=PEB ReNEBEAN= OE H’=?PA AJ ?=QOA, EJdEREdQAH KQ NeCHAIAJP=ENA, AOP KQ JKJ 
?KJPN=ENA à H= !KJOPEPQPEKJ. - Cf. "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA 
HE?AJ?Ee v, Jq 17. 
4416 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 60.  
4417 "8?:. 
4418 Cf. "8?:. ; AP +. 4#0.#A36, u !KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO =?PAO =dIEJEOPN=PEBO (2K - A?PAO) v, EF.9?J., 
Jq 112 (2N=EP=JP PKQO dAQT (2) dA u H’e?N=J HeCEOH=PEB v KQ dA H= u HKE e?N=J v =BEJ dA JKIIAN H= PDeKNEA AJ MQAOPEKJ). 
- 4. AJ?KNA : +. 4#0.#A36, u !KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO =?PAO =dIEJEOPN=PEBO (2K - A?PAO) v, EF.9?J., JJq 
112 O. 
4419 Cf. !# 1A?P., 6 JKRAIbNA 1936, AHH?gh?, Jq 41221, %;8., L. 966, RD), 1936, L. 671, ?KJ?H. 0. 
*A2-30,#0'# ; ,., 1937, 3, 33, ?KJ?H. 0. *A2-30,#0'#, JKPA (.-*. +#120# ; D., 1938, 3, 1, ?KJ?H. 0. 
*A2-30,#0'#, JKPA !. #'1#,+A,. 
4420 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 60. 
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905. "eOKNI=EO, H= OEPQ=PEKJ = LHQO MQ’eRKHQe4421 AJ N=EOKJ dA H’EJOP=QN=PEKJ dQ Ie?=JEOIA dA 

H= MQAOPEKJ LNEKNEP=ENA dA ?KJOPEPQPEKJJ=HEPe AJ 20084422, ReNEP=bHA u 9EDJH[B; :; 

9EDIJ?JKJ?EDD7B?JU :; B7 BE? F7H LE?; :k;N9;FJ?ED H;B;L7DJ :; B7 9ECFUJ;D9; :K CEDI;?B 

9EDIJ?JKJ?EDD;B v4423.  

 
1E ?A Ie?=JEOIA J’= L=O I=JMQe d’gPNA QPEHEOe AJ I=PEfNA dA dKL=CA4424, dAR=JP HAO FQCAO 

FQdE?E=ENAO4425 ?KIIA =dIEJEOPN=PEBO4426, JKP=IIAJP =QT BEJO dA ?KJPAOPAN HA dEOLKOEPEB dA 

CeKHK?=HEO=PEKJ =QMQAH OKJP OKQIEO HAO OLKNPEBO LNKBAOOEKJJAHO, HAO MQAOPEKJO LKOeAO J’=R=EAJP 

L=O ePe PN=JOIEOAO =Q !KJOAEH ?KJOPEPQPEKJJAH4427. 

 
906. +=EO ?’AOP deOKNI=EO ?DKOA B=EPA, HA !KJOAEH ?KJOPEPQPEKJJAH =U=JP IgIA de?Ede MQA HA 

?QIQH dAO BKJ?PEKJO dA LKQNOQEPA AP dA FQCAIAJP dQ !KHHfCA dA H’A$*" eP=EP ?KJPN=ENA 

=QLNEJ?ELA d’EIL=NPE=HEPe C=N=JPE L=N H= "e?H=N=PEKJ dAO dNKEPO dA H’&KIIA AP dQ !EPKUAJ dA 

17894428. 

 
.=NIE HAO u FH?D9?F;I R L7B;KH 9EDIJ?JKJ?EDD;BB; v4429 =LLHE?=bHAO =QT O=J?PEKJO 

dEO?ELHEJ=ENAO, EH ?KJREAJP dA ?EPAN QJA JKQRAHHA BKEO HA LNEJ?ELA AIbHeI=PEMQA dQ NAOLA?P dAO 

dNKEPO dA H= deBAJOA4430 dKJP HA JKJ-NAOLA?P LKQNN=, ?KIIA O’=CEOO=JP dA H= HeC=HEPe ATPANJA4431, 

                                                
4421 Cf. ". 0-311#A3, DHE?J :K 9EDJ;DJ?;KN 9EDIJ?JKJ?EDD;B, 8fIA ed. *%"(, ?KHH. "KI=P dNKEP LQbHE?, 2008, 
L. 237. 
4422 Cf. *KE ?KJOPEPQPEKJJAHHA Jq 2008-724 dQ 23 FQEHHAP 2008, FHU9. ; AP *KE KNC=JEMQA Jq 2009-1523 dQ 10 
de?AIbNA 2009, NAH=PERA à H'=LLHE?=PEKJ dA H'=NPE?HA 61-1 dA H= !KJOPEPQPEKJ, J(, 11 de?AIbNA 2009, L. 21379. 
4423 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 60. 
4424 1QEPA à H= N=PEBE?=PEKJ dA H’KNdKJJ=J?A Jq 2010-379 dQ 14 =RNEH 2010 L=N H= HKE Jq 2012-158 dQ 1AN BeRNEAN 
2012, ?APPA dANJEfNA =R=EP AJ ABBAP =?MQEO R=HAQN HeCEOH=PERA (Cf.  .  0'%,-,, u *AO OLKNPEBO dQ CNKQLA ?EbHA JA 
OKJP L=O HEbNAO d'=HHAN AP RAJEN v, EF.9?J., L. 2750 ; KQ $. !-*',, u *= OEJCQHEfNA N=PEBE?=PEKJ dA H'KNdKJJ=J?A dQ 14 
=RNEH 2010 NAH=PERA à H= O=JPe dAO OLKNPEBO AP à H= IEOA AJ ?KJBKNIEPe dQ ?KdA dQ OLKNP =RA? HAO LNEJ?ELAO dQ ?KdA 
IKJdE=H =JPEdKL=CA v, EF.9?J., L. 112). 
4425 !=OO. 1fNA ?ER., Q)C, 16 K?PKbNA 2013, Jq 13-15.146, EF.9?J. 
4426 !#, Q)C, 19 I=E AP 18 de?AIbNA 2013, %EDgE-C?FH;BB?, Jq 364839, EF.9?J. 
4427 4. AJ?KNA : .KQN QJA LNePAJdQA REKH=PEKJ dQ LNEJ?ELA dA OeL=N=PEKJ dAO =QPKNEPeO dA LKQNOQEPA AP dA FQCAIAJP 
=Q OAEJ dA H’A$*" : !#, Q)C, 11 I=NO 2011, FU:U:UH7J?ED fH7DT7?I; :'UGK?J7J?ED, Jq 341658, KL. ?EP. 
4428 Cf. !KJO. ?KJOP., de?EO. Jq 2017-688, /.!, EF. 9?J. z *AO HeCEOH=PAQN AP CKQRANJAIAJP BN=Jd=EO =RA? H’A$*" 
JA LKQR=EP dKJ? MQA O’AJC=CAN à NAIedEAN à ?APPA OEPQ=PEKJ (Cf. *KE Jq 2018-202 dQ 26 I=NO 2018 NAH=PERA à 
H'KNC=JEO=PEKJ dAO FAQT -HUILEMQAO AP .=N=HUILEMQAO dA 2024, =NP. 25, J(, Jq 0072, 27 I=NO 2018, PATPA Jq 1 ; D., 
=?P., 16 I=NO 2018, KbO. (.-+. .A12-0 ; AJDA, 2018, L. 532, KbO. (.-+. .A12-0. - 4. AJOQEPA : !KI. LNAOOA 
A$*", dQ 2 BeRNEAN 2018, u *’A$*" LNAJd =?PA dA H= de?EOEKJ /.! Jq 2017-688 dQ !KJOAEH !KJOPEPQPEKJJAH dQ 2 
BeRNEAN 2018 v).  
4429 Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 128 ; KQ +. 4#0.#A36, u *AO LNEJ?ELAO 
BKJd=IAJP=QT NA?KJJQO L=N HAO HKEO dA H= 0eLQbHEMQA KQ HAO LNEJ?ELAO eJKJ?eO d=JO HAO HKEO dA H= 0eLQbHEMQA v, 
%)A, 16 FQEHHAP 1993, L. 7.   
4430 Cf. !KJO. ?KJOP., de?EO. Jq 77-83 "!, 20 FQEHHAP 1977, EF.9?J. 
4431 Cf. JKP=IIAJP : +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 152 ; KQ  . $-3!&#0, 
ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 118. 
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AJCAJdNAN HAQN =JJQH=PEKJ OQN ?AHQE dA H= HeC=HEPe EJPANJA4432. 

 
907. AQ JERA=Q HeCEOH=PEB, LKQN JA PN=EPAN MQA dQ dKI=EJA =JPEdKL=CA, AOP IAJPEKJJe H’AJOAIbHA 

dAO HKEO OQ??AOOERAO AP KNdKJJ=J?AO N=PEBEeAO EJPeCNeAO =Q OAEJ dQ !KdA dQ OLKN4433.  

 
!A dEOLKOEPEB PNfO BKQNJE AOP AJ?KNA ?KILHePe L=N dA JKIbNAQOAO dEOLKOEPEKJO 

NeCHAIAJP=ENAO EJPeCNeAO, KQ JKJ, =QdEP ?KdA. 0eBeNAJ?A AOP B=EPA AJ LNEKNEPe d=JO H= OA?KJdA 

DULKPDfOA à H= *EOPA =JJQAHHA dAO LNKdQEPO EJPANdEPO L=N H’A+A4434 NALNEOA AJ dNKEP BN=Jd=EO L=N 

H= RKEA de?NeP=HA4435 =EJOE MQ’à H’=NNgPe IEJEOPeNEAH BET=JP H= HEOPA dAO LNKdQEPO dKJP H= dePAJPEKJ 

AOP NeLNEIeA LeJ=HAIAJP OQN QJ LH=J EJPANJA4436. 

 
1’=CEOO=JP dA H= LNAIEfNA DULKPDfOA, H’AJOAIbHA dAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA 

EJ?HQOAO d=JO H= L=NPEA NeCHAIAJP=ENA dQ !KdA dQ OLKNP4437 ?KIIA bEAJ eREdAIIAJP dQ 0"2" 

=JJATe à ?AHQE-?E4438 AOP ?KJ?ANJe. 

  
908. #JPNA HAO dEOLKOEPEKJO HeCEOH=PERAO AP NeCHAIAJP=ENAO LNe?EPeAO, dEBBeNAJPO LNEJ?ELAO 

CeJeN=QT dQ dNKEP de?KQRANPO L=N H= FQNEOLNQdAJ?A =dIEJEOPN=PERA4439 RKJP AJ?KNA O’EJOeNAN AP 

J=PQNAHHAIAJP PNKQRAN à O’=LLHEMQAN à H= I=PEfNA dEO?ELHEJ=ENA OLKNPERA, à ?KIIAJ?AN QJA 

                                                
4432  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
119. 
4433 Cf. !. OLKNP, .=NPEA HeCEOH=PERA, *ERNA '' u A?PAQNO dQ OLKNP v, 2EPNA ''', u 1=JPe dAO OLKNPEBO AP HQPPA ?KJPNA HA 
dKL=CA v, =NP. *. 230-1 à *. 232-31 (*A 2EPNA OQER=JP = PN=EP =Q dKL=CA =JEI=H : 2EPNA '4 u *QPPA ?KJPNA HA dKL=CA 
=JEI=H v, =NP. *. 241-1 à 10).  
4434 Cf. 1P=Jd=Nd EJPANJ=PEKJ=H - *EOPA dAO EJPANdE?PEKJO 2017, A+A, 17 K?PKbNA 2016, FHU9. 
4435 Cf. JKP=IIAJP : ". Jq 2015-1684, FHU9. 
4436 Cf. ANNgPe dQ 19 F=JREAN 2016 BET=JP H= HEOPA dAO OQbOP=J?AO AP IePDKdAO dKJP H= dePAJPEKJ L=N HA OLKNPEB AOP 
EJPANdEPA AJ =LLHE?=PEKJ dA H'=NPE?HA *. 232-26 dQ !KdA dQ OLKNP, FHU9. - 4. eC=HAIAJP : !. OLKNP, =NP. *. 232-9 =H. 1, 
1q AP *. 232-26. 
4437 Cf. !. OLKNP, .=NPEA NeCHAIAJP=ENA - "e?NAPO, *ERNA '' u A?PAQNO dQ OLKNP v, 2EPNA ''', u 1=JPe dAO OLKNPEBO AP 
HQPPA ?KJPNA HA dKL=CA v, =NP. 0. 231-1 à ". 232-103 (*A 2EPNA OQER=JP = PN=EP =Q dKL=CA =JEI=H : 2EPNA '4 u *QPPA 
?KJPNA HA dKL=CA =JEI=H v, =NP. 0. 241-1 à 26). z Cf. eC=HAIAJP : !. OLKNP, .=NPEA NeCHAIAJP=ENA z ANNgPeO, *ERNA '' 
u A?PAQNO dQ OLKNP v, 2EPNA ''', u 1=JPe dAO OLKNPEBO AP HQPPA ?KJPNA HA dKL=CA v, =NP. A. 231-1 à 8 (!AO dEOLKOEPEKJO 
?KJ?ANJAJP QJEMQAIAJP HA u 9O:K?L? CU:?97B :;I IFEHJ?fI v (!D=LEPNA 'AN), =Q?QJ =NPE?HA OLe?EBEMQA =Q dKL=CA DQI=EJ, 
?KIIA =JEI=H d’=EHHAQNO, J’eP=JP ?KILNEO d=JO ?APPA L=NPEA). 
4438 Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (EJOPEPQe AJ ?A MQE ?KJ?ANJA O= dANJEfNA RANOEKJ =LLHE?=bHA L=N : ". Jq 2016-84, 
FHU9. =NP. 1 (AbNKC=PEKJ dAO =J?EAJJAO dEOLKOEPEKJO) AP 2 (ÉJKJ?e dAO dEOLKOEPEKJO dQ JKQRA=Q 0"2")). - 4. 
eC=HAIAJP : !. OLKNP, =NP. *. 232-21 =H. 4. 
4439 'H AOP PN=EPe dA ?APPA ?=PeCKNEA dA LNEJ?ELAO à R=HAQN EJBN=-HeCEOH=PERA I=EO OQLN=-de?NeP=HA AP JKJ dA PKQPAO HAO 
=QPNAO ?=PeCKNEAO dA LNEJ?ELAO KQ =QPNAO NfCHAO CeJeN=HAO, OKQRAJP dA R=HAQN ?KJOPEPQPEKJJAHHA LKQN HAO LNAIEANO. *= 
LHQL=NP dAO LNEJ?ELAO CeJeN=QT dQ dNKEP KJP eC=HAIAJP B=EP H’KbFAP d’QJA ?KJOe?N=PEKJ L=N HA FQCA ?KJOPEPQPEKJJAH 
=JPeNEAQNAIAJP KQ JKJ à H’EJPANRAJPEKJ dQ !KJOAEH d’ÉP=P. z Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 
7:C?D?IJH7J?f, EF.9?J., Jq 128 AP JJq 137 O.; KQ  . %#,#4-'1, u .NEJ?ELAO CeJeN=QT dQ dNKEP v, KL. ?EP, JJq 49-106. 
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JKQRAHHA BKEO L=N HA LNEJ?ELA dQ NAOLA?P dAO dNKEPO dA H= deBAJOA4440.  

 
#JOQEPA, L=NIE HAO LHQO AIbHeI=PEMQAO, EH LAQP gPNA B=EP IAJPEKJ JKJ OAQHAIAJP dQ 

LNEJ?ELA dA H’EJPANdE?PEKJ d’=CCN=RAN QJA O=J?PEKJ AJ =LLAH OQN dAI=JdA dQ NAMQeN=JP4441 KQ dA 

?AHQE dA H= LNKDEbEPEKJ dA H= H;fEHC7J?E ?D FH;jKI4442, I=EO AJ?KNA dQ LNEJ?ELA dA 

LNKLKNPEKJJ=HEPe4443. 

 
0AOLA?P AOP AJ?KNA do à H= NfCHA dEPA dQ DED 8?I ?D ?:;C KQ LNEJ?ELA :; DED-9KCKB 

EILHEMQ=JP MQ’QJA IgIA LANOKJJA JA LAQP gPNA O=J?PEKJJeA dAQT (2) BKEO à N=EOKJ dAO IgIAO 

B=EPO4444. 

 
909. /Q=JP =QT JKNIAO OLKNPERAO, u B;I :?IFEI?J?EDI HUgB;C;DJ7?H;I fU:UH7B;I Ik?DJ9eCN=JP: 

:7DI B; 8BE9 :; BUg7B?JU 7:C?D?IJH7J?L; :K f7?J :; B;KH D7JKH; 7:C?D?IJH7J?L; v, ?AO dANJEfNAO 

u Ik?CFEI;DJ (w) IKH B;I :U9?I?EDI, DEJ7CC;DJ ?D:?L?:K;BB;I GK; FH;DD;DJ JEKJ;I B;I ?DIJ7D9;I v 

                                                
4440 !A LNEJ?ELA CeJeN=H dQ dNKEP BoP de?KQRANP AJ PKQP LNAIEAN HEAQ L=N HAO FQCAO =dIEJEOPN=PEBO : 9f. !# 1A?P., 5 
I=E 1944, D7C; /;KL; -HECF?;H- H7L?;H, EF.9?J. ; !# AOO., 26 K?PKbNA 1945, AH7CK, EF.9?J. (4. AJ?KNA LKQN QJA 
IAJPEKJ ATLNAOOA dA ?A dANJEAN L=N HA !KdA dQ OLKNP : !. OLKNP, =NP. *. 232-21 =H. 4). - Cf.  . $-3!&#0, ÉPQdA 10 
u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 119. 
4441 Cf. !# AREO, 12 JKRAIbNA 1806, 0A?. DKL;Hg?;H, 1806, L. 63 ; 0A?. ,?H;O, %E?I 7DDEJU;I, 1789 à 1830, L. 
736. - *A LNEJ?ELA dA d B'?DJ;H:?9J?ED :; B7 HUfEHC7J?E ?D F;jKI ;IJ KD; HVgB; ;II;DJ?;BB; GK? :EC?D; B';DI;C8B; :K 
:HE?J FUD7B, 9?L?B ;J :?I9?FB?D7?H; v (0. )#**#0, u *AO LKQRKENO dQ FQCA d'=LLAH AJ I=PEfNA dEO?ELHEJ=ENA v, RFDA, 
2013, L. 1183). 
4442 Cf. !# 1A?P., 16 I=NO 1984, &EH;J;7K, Jq 41438, EF.9?J. ; AP !#, 16 I=NO 1984, %;J;BB?;H, Jq 44962. - 4. =QOOE 
LKQN QJA PAJP=PERA EJBNQ?PQAQOA d’=LLHE?=PEKJ dA ?APPA NfCHA AJ I=PEfNA dA dKL=CA =QT ?=O Kn H’A$*" eP=EP O=EOEA 
d=JO HA ?=dNA dA OKJ LKQRKEN dA OQbOPEPQPEKJ =QT KNC=JAO dEO?ELHEJ=ENAO BedeN=QT (Cf. !. OLKNP, =NP. *. 232-22 =H. 1, 
2q) : !#, -Nd. dA NeBeNe, 17 OALPAIbNA 2008, B7IJ?;D A., Jq 319832, EF.9?J. - 4. AJBEJ !. !&A311A0", %;I LE?;I 
:; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 215-217. 
4443  EAJ MQA JKJ NA?KJJQ ATLHE?EPAIAJP AJ P=JP MQA LNEJ?ELA CeJeN=H dQ dNKEP L=N H= D=QPA FQNEdE?PEKJ 
=dIEJEOPN=PERA, HAdEP LNEJ?ELA AOP Je=JIKEJO =LLHEMQe dA I=JEfNA EILHE?EPA dALQEO BKNP HKJCPAILO AJ I=PEfNA 
=dIEJEOPN=PERA (Cf. +. $0-+-,2, u *A LNEJ?ELA dA LNKLKNPEKJJ=HEPe v, EF.9?J., L. 156) JKP=IIAJP AJ I=PEfNA 
dEO?ELHEJ=ENA, MQ’EH O’=CEOOA dA O=J?PEKJO LNEOAO L=N dAO AA', PAHHAO MQA H’A$*" (Cf. L=N AT. : !#, 19 BeRNEAN 2009, 
R79h?: A., Jq 315015, KL ?EP.), KQ dAO KNC=JEOIAO LNEReO ?D=NCeO d’QJA IEOOEKJ dA OANRE?A LQbHE?, PAHO MQA HAO 
BedeN=PEKJO OLKNPERAO (Cf. JKP=IIAJP: !#, 28 JKRAIbNA 2007, FU:UH7J?ED fH7DT7?I; :; jK:E, A;D:E, jKj?JIK ;J 
:?I9?FB?D;I 7IIE9?U;I, Jq 294916, %;8., L. 457 ; AJDA, 2008, L. 111 ; R;L. jKH. U9E. IFEHJ, 2008, Jq 87, L. 81, KbO. 
(.-$. *A!&A3+# ; D., 2009, ?DNKJ., L ; 519, KbO. .. 0-!'.-, 9#J I=PEfNA dEO?ELHEJ=ENA ?H=OOEMQA: ; AP !#, 
2 I=NO 2010, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, EF.9?J. 9#J I=PEfNA dA dKL=CA:). z Cf. JKP=IIAJP : OQN 
H’=LLHE?=PEKJ dA ?A LNEJ?ELA AJ I=PEfNA OLKNPERA : +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., 
JJq 159-160 ;  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, 
EF.9?J., L. 119 ; !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I 
:?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 219-225. 
4444 Cf. !#, 23 =RNEH 1958, CECCKD; :K );J?J-QK;L?BBO, AJDA, 1958, L. 383, MQ=HEBE=JP QJA PAHHA NfCHA dA 
u LNEJ?ELA CeJeN=H dQ dNKEP v (Cf. !. "3"-%,-,, u *= NeLNAOOEKJ dEO?ELHEJ=ENA dAO BedeN=PEKJO OLKNPERAO 
J=PEKJ=HAO AP HA LNEJ?ELA DED 8?I ?D ?:;C v, EF.9?J., L. 324, LKQN QJ N=LLAH dA H’=LLHE?=PEKJ dA ?APPA NfCHA AJ I=PEfNA 
OLKNPERA). z 4. AJ I=PEfNA OLKNPERA : 2A 4ANO=EHHAO, 16 I=E 1995, Jq 945182, -Kg7KBJ, D., 1997, OKII., L. 183, 
KbO. (.-!.  0#'**A2 ; AP !AA *UKJ, 31 I=E 2012, Jq 11*702776, FU:UH7J?ED fH7DT7?I; :kUGK?J7J?ED, JKH?IFEHJ, 
2012, Jq 122, L. 9). 
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EJPANJAO à ?AHHAO-?E4445.    

 
"A I=JEfNA OLe?EBEMQA, HAO KNC=JAO dEO?ELHEJ=ENAO =JPEdKL=CA dAO BedeN=PEKJO OLKNPERAO 

dKERAJP AJ PKQPA DULKPDfOA LNKJKJ?AN dAO O=J?PEKJO d=JO HA NAOLA?P dQ NfCHAIAJP dEO?ELHEJ=ENA 

=JPEdKL=CA edE?Pe L=N H’EJOPEPQPEKJ =Q JKI dA H=MQAHHA AHHAO OA LNKJKJ?AJP4446. 

 
910. !ALAJd=JP, OE QJ PAH NfCHAIAJP ?KJPEAJP L=N =EHHAQNO QJ AJOAIbHA =OOAV EILKNP=JP dA 

dEOLKOEPEKJO EJOP=QNeAO AJ RQA dA ?AJOQNAN H= Ie?KJJ=EOO=J?A L=N HAO KNC=JAO dEO?ELHEJ=ENAO 

=JPEdKL=CA BedeN=QT dAO LNEJ?ELAO CeJeN=QT dQ dNKEP NA?KJJQO L=N HA !KJOAEH d’ÉP=P, HAO 

LNEJ?ELAO ?KJOPEPQPEKJJAHO EOOQO dQ dNKEP LeJ=H JA OKJP LAQP-gPNA L=O d=JO HAQN AJOAIbHA LNeRQO 

AP NAOLA?PeO L=N ?A dANJEAN, =HKNO LKQNP=JP MQ’EHO OKJP ATLHE?EPAIAJP =LLHE?=bHAO =QT O=J?PEKJO 

dEO?ELHEJ=ENAO. 

2 - L’(6620c(:054 d,9 6804c06,9 c549:0:u:0544,29 099u9 du d850: 6B4(2 (u c54:8E2, d,9 

9(4c:0549 d09c06204(08,9 9658:0v,9 

 
911. !'AOP u ;D C7J?VH; :; 9EDJH[B; :;I I7D9J?EDI GK; B; 9EDJH[B; :K jKg; 7:C?D?IJH7J?f I';IJ 

B; FBKI :UFBEOU v4447. 1QER=JP AJ ?AH= H= LKHEPEMQA FQNEOLNQdAJPEAHHA EJEPEeA L=N HA !KJOAEH 

?KJOPEPQPEKJJAH, HAO FQCAO =dIEJEOPN=PEBO =LLHEMQAJP d=JO HA dKI=EJA dQ OLKNP u B;I FH?D9?F;I 

9EDIJ?JKJ?EDD;BI ?IIKI :K :HE?J FUD7B CE:;HD; v4448. 

 
2KQPABKEO, ?A IKQRAIAJP JA NeOQHP=EP AJ Ne=HEPe MQA d’u QJA JH7DIFEI?J?ED ;D C7J?VH; 

IFEHJ?L; :;I FH?D9?F;I GK? JH7:?J?EDD;BB;C;DJ FHUI?:;DJ 7K 9EDJH[B; :;I C;IKH;I :?I9?FB?D7?H;I 

v4449.  

 
912. .=NIE HAO LNEJ?ELAO CeJeN=HAIAJP =LLHE?=bHAO ((), QJA LH=?A PKQPA L=NPE?QHEfNA AOP B=EPA 

=Q LNEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO O=J?PEKJO ()). 

 

 

 

                                                
4445  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
119. 
4446 Cf. !. OLKNP, =NP. *. 232-21 =H. 4. 
4447 +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 156. 
4448  . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, EF.9?J., L. 567.  
4449 +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 156. 
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( - A6,8Au d,9 6804c06,9 ,99,4:0,29 (6620c()2,9 
 
913. 1QN HA PANN=EJ dAO u :HE?JI IK8IJ7DJ?;BI v4450 =Q OAJO dQ dNKEP AQNKLeAJ dAO dNKEPO dA 

H’DKIIA, HA FQCA =dIEJEOPN=PEB R= =EJOE KLeNAN QJ OPNE?P ?KJPNmHA dA H’=LLHE?=PEKJ dQ LNEJ?ELA dA 

HeC=HEPe dAO deHEPO AP dAO LAEJAO4451 =QT O=J?PEKJO dEO?ELHEJ=ENAO =dKLPeAO L=N HAO KNC=JAO 

BedeN=QT4452.  

 
!APPA NfCHA BKJd=IAJP=HA JA dARN=EP LHQO gPNA LNKbHeI=PEMQA AJ I=PEfNA dA dKL=CA ?=N 

HA LNEJ?ELA deC=Ce OA PNKQRA dKNeJ=R=JP ?KJO=?Ne L=N HA ?KQLH=CA AJPNA H= HEOPA =JJQAHHA dAO 

LNKdQEPO AP OQbOP=J?AO EJPANdEPO dA H’A+A NALNEOA =QPKI=PEMQAIAJP OKQO BKNIA dA de?NAP OAHKJ 

H= IgIA LeNEKdE?EPe L=N HA CKQRANJAIAJP BN=Jd=EO, AP HA 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO 

BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA.  

 
!A dANJEAN4453 LNeRKEP JKJ OAQHAIAJP MQA H= LNEOA dA PAHO LNKdQEPO KQ OQbOP=J?AO AOP 

L=OOEbHA dA O=J?PEKJO dEO?ELHEJ=ENAO, I=EO AJ?KNA HAO LAEJAO =LLHE?=bHAO à ?D=MQA EJBN=?PEKJ 

AJPN=JP d=JO H= deBEJEPEKJ dQ dKL=CA, ?KJBKNIeIAJP =QT dEOLKOEPEKJO LANPEJAJPAO dQ !+A. 

 
914. 0AOLA?P AOP AJ?KNA do =Q LNEJ?ELA dA LANOKJJ=HEPe dAO LAEJAO4454 deNER=JP dQ LNEJ?ELA dA 

H= NAOLKJO=bEHEPe dQ B=EP LANOKJJAH4455, =EJOE MQ’à ?AHQE EILHEMQ=JP H= JKJ-NePNK=?PEREPe dAO HKEO 

NeLNAOOERAO LHQO OeRfNAO4456. 

                                                
4450  . 0'!-3, u *A dNKEP dQ OLKNP dAR=JP HA !KJOAEH ?KJOPEPQPEKJJAH v, EF.9?J., L. 567. - 1QN H= dEOPEJ?PEKJ AJPNA 
u LEB;J FHE9U:KH7B v AP u LEB;J IK8IJ7DJ?;B v d’QJA IgIA dEOLKOEPEKJ d=JO HA ?=dNA dQ dNKEP AQNKLeAJ dAO dNKEPO dA 
H’DKIIA, 4. JKP=IIAJP : #. "3 -32, u *= LNK?edQN=HEO=PEKJ dAO KbHEC=PEKJO NAH=PERAO =QT dNKEPO BKJd=IAJP=QT 
OQbOP=JPEAHO L=N H= !KQN AQNKLeAJJA dAO dNKEPO dA H’DKIIA v, R-D!, 2007, L. 397. 
4451 Cf. Cf. !KJO. ?KJOP., de?EO. Jq 80-127 "!, FHU9. 
4452 Cf. !#, 11 I=E 1984, )U8;OH;, JJq 46828 AP 47935, EF.9?J. ; AP 2A .=NEO, 7 JKRAIbNA 1995, ,EDAE, Jq 
9417393/6, EF.9?J. - 4. +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 157. z #J ABBAP, d=JO 
?AO DULKPDfOAO, EH AOP MQAOPEKJ dA O=J?PEKJO LNEOAO à H’AJ?KJPNA dA HE?AJ?EeO =HKNO MQA HAO B=QPAO MQE HAQN OKJP 
NALNK?DeAO JA OKJP L=O AJREO=CeAO L=N HAO NfCHAIAJPO dEO?ELHEJ=ENAO =LLHE?=bHAO (Cf. "8?:., Jq 73). 
4453 Cf. 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= HQPPA ?KJPNA HA dKL=CA, AJJATA 
''-2 à H’=NPE?HA 0. 232-86, !. OLKNP (!. OLKNP, =NP. *. 131-8), AJREO=CA=JP HAO LAEJAO =LLHE?=bHAO AJ BKJ?PEKJO dAO 
EJBN=?PEKJO ATLNAOOeIAJP LNeRQAO L=N HAO PATPAO. 
4454 Cf. !KJO. ?KJOP., de?EO. Jq 99-411 "!, 16 FQEJ 1999, 1e?QNEPe NKQPEfNA, R;9., L.  75 ; J(, 19 FQEJ 1999, L. 9018 
; RJC, '-880 ; AJDA, 1999, L. 694, JKPA (.-#. 1!&-#22* ; %)A, 21 OALPAIbNA 1999, L. 12, JKPA +. +A2&'#3 ; 
RFDC, 1999, L. 587, JKPA 1. 1!'-02',-- A7A02 ; D., 1999, L. 589, JKPA 7. +A7A3" ; "8?:., 2000, L. 197, 
KbO. 1. 1!'-02',-- A7A02 ; "8?:., L. 113, JKPA %. 0-3(-3 "A  -3 É# ; RD), 1999, L. 1287, JKPA $. 
*3!&A'0#  7P. )7B., 27 FQEHHAP 2000, L. 4, JKPA +. !-38',#2 ; A"JC, 1999, L. 615, ?DNKJ. 1. $A2',-0-3%# 
AP 1. "A !A!/3#0A7. 
4455 ,e=JIKEJO, H’=LLHE?=PEKJ dQ LNEJ?ELA dA NAOLKJO=bEHEPe LANOKJJAHHA AJ I=PEfNA LeJ=HA =LLHE?=bHA =QT 
O=J?PEKJO =dIEJEOPN=PERAO AP dEO?ELHEJ=ENAO JA B=EP L=O KbOP=?HA à ?A MQA dAO ?HQbO OLKNPEBO OKEAJP NAOLKJO=bHAO dAO 
=CEOOAIAJPO ?KIIEO JKP=IIAJP L=N HAQNO OQLLKNPANO (Cf. !# AREO d’AOO., 29 K?PKbNA 2007, ,E9?UJU 9?L?B; 
FHEf;II?EDD;BB; %(,C %?BB; CUJHEFEB;, Jq 307736, %;8., L. 431 ; AJDA, 2008, L. 919, JKPA (.-+. "QR=H ;  7P. )7B., 
F=JR.-BeRN. 2008, FQNEOL., L. 263, ?KJ?H. #. .0A"A- -0"#,A4#). 
4456 Cf. !KJO. ?KJOP., de?EO. Jq 92-307 "!, 25 BeRNEAN 1992, #JPNeA AP OeFKQN dAO ePN=JCANO, R;9., L. 48 ; J(, 27 
BeRNEAN 1992, L. 3003 ; "8?:., NA?P.,12 I=NO 1993, L. 3591 ; RJC, '-493 ; RFDC, 1992, L. 311, JKPA .. %AÏA ; RFDA, 
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 !’AOP dKJ? ?H=OOEMQAIAJP HA LNEJ?ELA dA H= NePNK=?PEREPe ?D C?J?KI4457 MQE O’=LLHEMQAN= AJ 

OAJO EJRANOA4458, ?’AOP-à-dENA ?AHQE dA H’=LLHE?=PEKJ EIIedE=PA dA H= HKE NeLNAOOERA LHQO dKQ?A4459, 

CeJeN=HEOe, u 7K-:;BR :K :HE?J FUD7B, R Bk;DI;C8B; :; B7 C7J?VH; HUFH;II?L;, ;J DEJ7CC;DJ, 7KN 

I7D9J?EDI 7:C?D?IJH7J?L;I v4460 KQ dEO?ELHEJ=ENAO4461. 

 
915. 1AQHAIAJP, u :?ff?9KBJU (w) ?DhUH;DJ; R B7 BEg?GK; :'KD; HUJHE79J?L?JU ?D C?J?KI v, EH J’AOP 

L=O =EOe dA u 9ECF7H;H B7 IULUH?JU H;IF;9J?L; :;I :?ffUH;DJ;I :?IFEI?J?EDI ;D 9EDfB?J v4462, ?KIIA 

REAJP JKP=IIAJP AJ =PPAOPAN QJA =BB=ENA NAH=PERA à dAO B=EPO dA dKL=CA4463. 

 
#J H’AOLf?A, HA NAMQeN=JP O=J?PEKJJe dEO?ELHEJ=ENAIAJP d’QJA OQOLAJOEKJ dA dAQT (2) 

=JJeAO dA PKQPA L=NPE?EL=PEKJ à dAO ?KILePEPEKJO OLKNPERAO ?KJPAOP=EP H’=LLHE?=PEKJ à OKJ ?=O dAO 

JKQRAHHAO NfCHAO dA LNAO?NELPEKJ dAO B=EPO dA dKL=CA EOOQAO dA H’-Nd. Jq 2010-37 dQ 14 =RNEH 

2010 OAHKJ HAOMQAHHAO deOKNI=EO u 9H:'79J?ED :?I9?FB?D7?H; I; FH;I9H?9R=EP: F7H hK?J 98: 7DDU;I 

HULEBK;I R 9ECFJ;H :K jEKH :K 9EDJH[B; v, HA u :UB7? v AJ MQAOPEKJ eP=JP L=N =EHHAQNO u ?DJ;HHECFK 

F7H JEKJ 79J; :'?DIJHK9J?ED EK :; FEKHIK?J; v4464. 

 
 !’AOP MQ’AJ ABBAP, EH BoP O=J?PEKJJe L=N H’A$*" OQN H= b=OA d’e?D=JPEHHKJO LNeHAReO OQN O= 

LANOKJJA PNKEO (3) =JJeAO =QL=N=R=JP dQN=JP QJ ?KJPNmHA EJKLEJe. 

 
916. 2KQPABKEO, HAO FQCAO KJP b=H=Ue ?AP =NCQIAJP PENe dA H= NePNK=?PEREPe dQ JKQRA=Q PATPA L=N 

QJ N=EOKJJAIAJP ABBA?PQe AJ dAQT PAILO. 'HO KJP PKQP d’=bKNd N=LLAHe : u GK;, BEHIGK; B; 9EDJH[B; 

7DJ?:EF7g; 79R=EP: UJU HU7B?IU, (w) 7K9KD; :?IFEI?J?ED D? 7K9KD FH?D9?F; gUDUH7B D';Df;HC7?;DJ 

:7DI KD :UB7? :UJ;HC?DU B';N;H9?9; F7H B'Ag;D9; fH7DT7?I; :; BKJJ; 9EDJH; B; :EF7g; :; B'79J?ED 

:?I9?FB?D7?H; F;HC;JJ7DJ :; I7D9J?EDD;H B;I IFEHJ?fI 7O7DJ 9ECC?I :;I f7?JI :; :EF7g; v4465. 

                                                
1992, L. 185, JKPA  . %#,#4-'1 ; AJDA,1992, L. 656, JKPA (. (3*'#,-*A$#00'Ç0# ; JD", 1992, L. 677, JKPA 
". *-!&A) ; JC)  , 1992, L. 21848, JKPA ,. 4A, 23-,% ; %)A, 6 JKRAIbNA 1992, L. 11, JKPA ". 230.',. 
4457 Cf. #. +A11A2, u "AO N=LLKNPO dQ dNKEP dEO?ELHEJ=ENA AP dQ dNKEP LeJ=H d=JO H'=dIEJEOPN=PEKJ v, EF.9?J., L. 
743 ; KQ #. )-* #02, u 1=J?PEKJ dEO?ELHEJ=ENA AP HKE LHQO dKQ?A v, EF.9?J., L. 2407. 
4458 Cf. !KJO. ?KJOP., de?EO. Jq 80-127 "!, FHU9. 
4459 4. ?KJ?ANJ=JP HAO dEOLKOEPEKJO NeCHAIAJP=ENAO NeLNAOOERAO LHQO dKQ?AO : (. .#2'2, u *'AJPNeA AJ RECQAQN dAO 
=?PAO =dIEJEOPN=PEBO d=JO HA ?KdA dAO NAH=PEKJO AJPNA HA LQbHE? AP H'=dIEJEOPN=PEKJ v, EF.9?J., L. 2433. 
4460 -. *A  -2, u *A LNEJ?ELA d'=LLHE?=PEKJ EIIedE=PA dA H= HKE NeLNAOOERA LHQO dKQ?A EILHEMQA H'ATAN?E?A dA 
LKQRKENO dA LHAEJ ?KJPAJPEAQT LKQN HA ?KJPNmHA dAO O=J?PEKJO =dIEJEOPN=PERAO v, CEDIJ?JKJ?EDI, 2010, L. 115. 
4461 4. !#, 17 I=NO 1997, EF.9?J. - Cf. AJ L=NPE?QHEAN : !. *#%0A1, u 1=J?PEKJO =dIEJEOPN=PERAO : NePNK=?PEREPe ?D 
C?J?KI AP LHAEJ ?KJPAJPEAQT v, RFDA, 2009, L. 259. 
4462 #. +A11A2, u "AO N=LLKNPO dQ dNKEP dEO?ELHEJ=ENA AP dQ dNKEP LeJ=H d=JO H'=dIEJEOPN=PEKJ v, EF.9?J., L. 743 
4463 Cf. !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. 
4464 Cf. !. OLKNP, =NP. *. 232-24-1 =H. 1 ?Nee L=N -Nd. Jq 2010-37, FHU9., =NP. 16 (4ANOEKJ AJ RECQAQN FQOMQ’=Q 2 
K?PKbNA 2015). - !A deH= AOP =QFKQNd’DQE LKNPe à u :?N 910: 7DDU;I HULEBK;I v ?KIIA H’EILKO=EP HA JKQRA=Q !+A 
(Cf. !. OLKNP, =NP. *. 232-24-1, IKd. L=N -Nd. Jq 2015-1207, FHU9., =NP. 26). 
4465 !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. 
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!’AOP dKJ? H= NfCHA QOQAHHA dA H’EILNAO?NELPEbEHEPe dAO =?PEKJO dEO?ELHEJ=ENAO MQE O’=LLHEMQ=EP4466 

=R=JP MQA J’AJPNA AJ RECQAQN H’KNdKJJ=J?A LNe?EPeA4467. 

  
'HO KJP =HKNO ?KJOEdeNe =Q RQ dA ?APPA OEPQ=PEKJ : d GK; 9H:;I DEKL;BB;I :?IFEI?J?EDI (w) 

GK? ?DIJ?JK9=EAJP: KD; HVgB; :; FH;I9H?FJ?ED :; B'79J?ED :?I9?FB?D7?H; (w) 9=R=EAJP: KD 97H79JVH; 

f7LEH78B; FEKH B;I IFEHJ?fI IKI9;FJ?8B;I :; f7?H; B'E8j;J :; FEKHIK?J;I :?I9?FB?D7?H;I, 9AP: 

:9AR=EAJP: 9AJ ?KJOeMQAJ?A: WJH; H;g7H:U;I 9ECC; ?CCU:?7J;C;DJ 7FFB?978B;I R 9ECFJ;H :; 

B;KH ;DJHU; ;D L?gK;KH v. *= O=J?PEKJ dAR=EP L=N OQEPA gPNA R=HEdeA ?=N u B'79J?ED :?I9?FB?D7?H; 

;Dg7gU; F7H B'Ag;D9; 9EDJH; (w) 9H’=PDHfPA ?KJ?ANJe: D; FEKL7?J 9AJ H’AOLf?A: WJH; H;g7H:U; 

9ECC; 7JJ;?DJ; F7H B7 FH;I9H?FJ?ED v4468. 

 
917. 1AQHAIAJP, H= OKHQPEKJ =LLHEMQeA AJ H’AOLf?A H’= ePe d=JO HA ?=dNA d’QJA =BB=ENA PN=EPeA 

L=N H’A$*" dKJP HAO de?EOEKJO NAHfRAJP dQ !KJOAEH d’ÉP=P OP=PQ=JP OQN QJ u H;9EKHI :; FB;?D; 

jKH?:?9J?ED v4469.  

 
-N, HAO O=J?PEKJO dEO?ELHEJ=ENAO LNEOAO L=N HAO BedeN=PEKJO OLKNPERAO dAIAQNAJP 

?KJPAOP=bHAO QJEMQAIAJP L=N H= RKEA dQ 0#., ?A MQE NAJd EILKOOEbHA PKQPA =LLHE?=PEKJ dA H= NfCHA 

dA H= NePNK=?PEREPe ?D C?J?KI dfO HKNO MQA HAO FQCAO O=EOEO dKERAJP u 7FFHU9?9AN: I7 BUg7B?JU v AP 

dKJ? OP=PQAN u ;D fED9J?ED :; B7 I?JK7J?ED :; f7?J ;J :;I HVgB;I jKH?:?GK;I 7FFB?978B;I R B7 :7J; 

:; IED U:?9J?ED (9k;IJ-R-:?H; :; I7 I?gD7JKH;) (w) v4470. 

                                                
4466 Cf. !# AOO., 27 I=E 1955, D;B;KP;, EF.9?J. z 4. =QOOE : !#, 14 FQEJ 1991, AB?GKEJ, Jq 86294, %;8., L. 1022 ; 
AJDA, 1991, L. 575 ; "8?:., L. 506, ?DNKJ. 0. 1!&5A028 AP !. +A3%ÜÉ ; AP !# 12 I=NO 2014, EJI FK8B?9 
:UF7HJ;C;DJ7B CA- fEO;H %EK?I )h?B?8;HJ, Jq 367260, AJF), 2014, L. 285 ; AJDA, 2014, L. 1446, JKPA $. 
+#**#0#7 (!AJOQN=JP H= de?EOEKJ d’QJA !AA MQE à H= OQEPA d’QJ 2A =R=EP ?KJOEdeNe MQA I=HCNe H’ATEOPAJ?A dQ 
LNEJ?ELA OAHKJ HAMQAH u 9=:K9KD J;NJ; D? 7K9KD FH?D9?F; gUDUH7B :K :HE?J D';Df;HC; :7DI KD :UB7? :UJ;HC?DU 
B';N;H9?9; :; B'79J?ED :?I9?FB?D7?H; R B'Ug7H: :'KD fED9J?EDD7?H; v (Cf. !# AOO., 27 I=E 1955, D;B;KP;, EF.9?J.), QJ 
u :UB7? H7?IEDD78B; v LKQR=EP O’=LLHEMQAN (Cf. !AA +=NOAEHHA, 29 F=JREAN 2013, Jq 11+A02224 ; AJDA, 2013, L. 
1642, JKPA &.- . .-3'**A3"# ; AJF), 2013, L. 336)). 
4467 Cf. LKQN HAO BKJ?PEKJJ=ENAO : .NKFAP dA HKE A,, Jq 3453, 28 F=JREAN 2016, +KdEBEe L=N HA 1eJ=P, NAH=PEB à H= 
deKJPKHKCEA AP =QT dNKEPO AP KbHEC=PEKJO dAO BKJ?PEKJJ=ENAO (.NK?edQNA =??eHeNeA), +KJOEAQN *A .NAIEAN +EJEOPNA, 
=NP. 12. z 4. eC=HAIAJP LKQN QJA ?NEPEMQA dA H= OKHQPEKJ EOOQA dA H’=NNgP u "AHAQVA v (Cf. !# AOO., 27 I=E 1955, 
D;B;KP;, EF.9?J.) : $. *A30'#, u $=QP-EH IAPPNA BEJ à H'EILNAO?NELPEbEHEPe dAO LKQNOQEPAO dEO?ELHEJ=ENAO d=JO H= 
BKJ?PEKJ LQbHEMQA ? v, AJDA, 2002, L. 1386 ; KQ !. $0-%#0, %7 FH;I9H?FJ?ED ;NJ?D9J?L; :;I E8B?g7J?EDI ;D :HE?J 
FK8B?9 ?DJ;HD;, PDfOA  KNdA=QT '4, 2013, LL. 187 O. 
4468 !#, 29 =RNEH 2013, D;D?I, Jq 356642, EF.9?J. 
4469 !. OLKNP, =NP. *. 232-24 =H. 1. 
4470 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., L. 226. - Cf. AJ ?A OAJO : -. *A  -2, u *A 
LNEJ?ELA d'=LLHE?=PEKJ EIIedE=PA dA H= HKE NeLNAOOERA LHQO dKQ?A EILHEMQA H'ATAN?E?A dA LKQRKENO dA LHAEJ 
?KJPAJPEAQT LKQN HA ?KJPNmHA dAO O=J?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 115, ATLHEMQ=JP JKP=IIAJP HA 
u 87I9KB;9IAJP: :7DI B; 9h7CF :K FB;?D 9EDJ;DJ?;KN 9d:;I I7D9J?EDI ?DfB?gU;I F7H B'7:C?D?IJH7J?ED R KD 7:C?D?IJHU v 
(Cf. !#, AOO., 16 BeRNEAN 2009, ,E9?UJU AJEC, Jq 274000, EF.9?J.) L=N HA B=EP MQA u B'AII;C8BU; :K 9EDJ;DJ?;KN v dQ 
!KJOAEH d’ ÉP=P, ?D=NCeA dQ PN=EPAIAJP dA H’=BB=ENA MQE =HH=EP dKJJAN HEAQ =Q ?eHfbNA =NNgP u A2-+ v, eP=EP deOENAQOA 
u :; g7H7DJ?H B';ff;9J?L?JU :K FH?D9?F; :'7FFB?97J?ED ?CCU:?7J; :; B7 BE? HUFH;II?L; FBKI :EK9; v. 
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918. !APPA OEPQ=PEKJ ?NeA QJA NQLPQNA d’eC=HEPe AJPNA ?KJ?QNNAJPO ?KIIA EH OAIbHAN=EP HA 

dEOLKOEPEB dA HK?=HEO=PEKJ dA ?ANP=EJO OLKNPEBO AJ I=PEfNA dA dKL=CA4471 MQE L=N=iP AJ?KNA HAO 

dEO?NEIEJAN RE-à-REO dAO LANOKJJAO ATANd=JP d’=QPNAO LNKBAOOEKJO4472.  

 
*A LNEJ?ELA d’eC=HEPe =LLHEMQe AJ I=PEfNA LeJ=HA4473 I=EO eC=HAIAJP NA?KJJQ AP ?KJO=?Ne 

L=N HAO FQNEdE?PEKJO =dIEJEOPN=PERAO4474 OA PNKQRA AJ ABBAP IEO AJ yQRNA L=N ?AO dANJEfNAO AP = LQ 

K??=OEKJJAN H= ?AJOQNA dA O=J?PEKJO dEO?ELHEJ=ENAO BedeN=HAO4475. 

 
919. $ANKJP AJ KQPNA H’KbFAP d’QJ ?KJPNmHA L=N HAO FQNEdE?PEKJO =dIEJEOPN=PERAO, HA NAOLA?P P=JP 

dQ LNEJ?ELA dA LNeOKILPEKJ d’EJJK?AJ?A4476 MQA OQNPKQP, ?AHQE dQ LNEJ?ELA dA 

LNKLKNPEKJJ=HEPe4477, JKP=IIAJP dAO O=J?PEKJO dEO?ELHEJ=ENAO4478, P=JP HAO EILHE?=PEKJO dA ?A 

LNEJ?ELA à R=HAQN ?KJOPEPQPEKJJAHHA OKJP JKIbNAQOAO AJ ?A dKI=EJA, AJ L=NPE?QHEAN dfO HKNO MQ’EH 

O’=CEN= d’ePQdEAN H= MQAOPEKJ dAO RE?AO OQO?ALPEbHAO d’AJPN=iJAN HAQN =JJQH=PEKJ LKQN ?=QOA 

d’ANNAQN dA B=EP. 

                                                
4471 4. LKQNP=JP : !#, 9 FQEHHAP 2014, FU:UH7J?ED D7J?ED7B; :;I IOD:?97JI :; IFEHJ?fI, Jq 373304, EF.9?J. : HAO OLKNPEBO 
LNKBAOOEKJJAHO ?KIIA =I=PAQNO u D; (w) 9OA PNKQR=JP: F7I :7DI B7 CWC; I?JK7J?ED GK; B';DI;C8B; :;I 7KJH;I 
IFEHJ?fI, ;K Ug7H: 7K D?L;7K :;I 9ECFUJ?J?EDI 7KNGK;BB;I ?BI IEDJ 7FF;BUI R F7HJ?9?F;H ;J 7K H?IGK; FBKI UB;LU :; 
:EF7g; GK; F;KL;DJ ;DJH7YD;H 9;I 9ECFUJ?J?EDI v. 
4472 4. LKQNP=JP : !#, 24 BeRNEAN 2011, .D?ED D7J?ED7B; :;I fEEJ87BB;KHI FHEf;II?EDD;BI, Jq 340122, EF.9?J. : u B;I 
IFEHJ?fI 7FF7HJ;D7DJ 7K gHEKF; 9?8B; D9’: (w) 9eP=JP: F7I :7DI B7 CWC; I?JK7J?ED GK; :'7KJH;I FHEf;II?EDI (w) 9AP: 
F9KQR=JP: 7?DI?, I7DI GK; IE?J CU9EDDK B; FH?D9?F; :'Ug7B?JU, WJH; IEKC?I R :;I 9ED:?J?EDI F7HJ?9KB?VH;I :; 9EDJH[B; 
7DJ?-:EF7g; v. 
4473 Cf. LKQN H= NA?KJJ=EOO=J?A dA O= u R=HAQN ?KJOPEPQPEKJJAHHA v  : !KJO. ?KJOP., de?EO. Jq 79-107 "!, 12 FQEHHAP 
1979, .KEJP à Le=CA, R;9., L. 31 ; RJC, '-73 ; J(, 13 FQEHHAP 1979, L. 1824 ; RD), 1979, L. 1691, JKPA *. $A4-0#3 ; 
)EKLE?HI, JKRAIbNA 1979, Jq 11, L. 186, JKPA .. A40'* AP (. %'!/3#*.  
4474 Cf. !#, 10 I=E 1974, D;DEO;P ;J ChEHGK;I, JJq 88032 AP 88148, %;8., L. 274 ; AJDA, 1974, L. 298, ?DNKJ. 
+. $0A,! AP +.  -7-, ; RD), 1974, L. 467, JKPA +. 5A*',# ; R;L. 7:C., 1974. 440, JKPA $. +-"#0,# ; 
D., 1975, L. 393, JKPA (.-.. 2#"#1!&' : eNECA=JP HA LNEJ?ELA d’eC=HEPe =Q N=JC dA LNEJ?ELA CeJeN=H dQ dNKEP. 
4475 Cf. !#, 16 I=NO 1998, FU:UH7J?ED fH7DT7?I; :; IFEHJ 7KJECE8?B;, Jq 169743, %;8., L. 90 ; D., 1998, OKII., 
L. 112 ; JC)  , 1998, '4, 2936, JKPA +.-!. 0-3A3*2. 
4476 Cf. !KJO. ?KJOP., de?EO. Jq 80-127 "!, FHU9. - Cf. AJ I=PEfNA dA dKL=CA : !A "KQ=E, 1AN FQEHHAP 2005, /7II;KH, 
Jq 04/04307, EF.9?J. 
4477 Cf. !KJO. ?KJOP., de?EO. Jq 87-237 "!, 30 de?AIbNA 1987, *KE dA BEJ=J?AO LKQN 1988, R;9., L. 63; RJC, '-
324 ; J(, 31 de?AIbNA 1987, L. 444 ; RD), 1989, L. 399, JKPA *. $A4-0#3 ; A"JC, 1987, L. 578, ?DNKJ.  . 
%#,#4-'1 ; R;L. 7:C., 1988, L. 136, JKPA 2. *A+ #02 ; RFDA, 1988, L. 350, KbO.  . %#,#4-'1 ; DH. f?I9., 
1988, L. 1228, JKPA *. .&'*'. ; C7h. :H. ;DJH., 1991, L. 441, JKPA -. $-3/3#2 ; RJF, 1988, Jq 5/88 ; )EKLE?HI, 
=RNEH 1988, Jq 45, L. 174, JKPA . A40'* AP (. %'!/3#*. 
4478 Cf. !+A (2015), .Ne=IbQHA, 0QbNEMQA u -bFAP, LKNPeA AP KNC=JEO=PEKJ dQ .NKCN=IIA IKJdE=H =JPEdKL=CA AP 
dQ !KdA v, 1KQO-NQbNEMQAO u *A !KdA v ; "8?:., .=NPEA 1 u !KJPNmHA dQ dKL=CA v, u 'JPNKdQ?PEKJ v, =H. 4. - 4. LKQN 
H= PN=JOLKOEPEKJ AJ dNKEP EJPANJA dA ?AO dEOLKOEPEKJO : !. OLKNP, =NP. *. 232-23-3-10 JKQRA=Q, ?Nee L=N -Nd. Jq 2015-
1207, FHU9., =NP. 23 (.KQN H’A$*") ; AP 0fCHAIAJP dEO?ELHEJ=ENA PULA dAO BedeN=PEKJO OLKNPERAO =CNeeAO NAH=PEB à H= 
HQPPA ?KJPNA HA dKL=CA, AJJATA ''-2 à H’=NPE?HA 0. 232-86, !. OLKNP, =NP. 46 (.KQN HAO BedeN=PEKJO OLKNPERAO).  
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!’AOP AJBEJ HA LNEJ?ELA ?KJOPEPQPEKJJAH d’EJdEREdQ=HEO=PEKJ dAO LAEJAO4480 PN=JOLKOe =QT 

O=J?PEKJO dEO?ELHEJ=ENAO OLKNPERAO4481 MQ’EH AOP EJdEOLAJO=bHA dA IAJPEKJJAN. 

) - L’(6620c(:054 du 6804c06, d’04d0v0du(209(:054 d,9 9(4c:0549 
 
920. ,KJ O=JO HEAJ =RA? HA LNEJ?ELA dA LNKLKNPEKJJ=HEPe4482 AJPNA H’EJ?NEIEJ=PEKJ AP H= LAEJA4483 

=EJOE MQ’=RA? HA LNEJ?ELA dA Je?AOOEPe dAO LAEJAO4484 dKJP EH de?KQHA, ?AHQE dA H’EJdEREdQ=HEO=PEKJ 

dAO LAEJAO4486 ?KJJ=iP AJ ABBAP QJA BKNPA =?PQ=HEPe AJ I=PEfNA OLKNPERA.  

 
%eJeN=HAIAJP ?KQLHe =RA? HAO =QPNAO LNEJ?ELAO OQO eRKMQeO, ?’AOP OQN HA BKJdAIAJP dQ 

LNEJ?ELA dA H’EJdEREdQ=HEO=PEKJ dAO LAEJAO MQA OKJP OKQRAJP ?KJPAOPeAO HAO de?EOEKJO dA O=J?PEKJO 

dEO?ELHEJ=ENAO BedeN=HAO =JPEdKL=CA KQ NAHAR=JP dA H= dEO?ELHEJA CeJeN=HA. 

 
921. #J ABBAP, ?AO dANJEfNAO OKJP CeJeN=HAIAJP d’=LLHE?=PEKJ u =QPKI=PEMQA v4487, ?=N=?PfNA 

LKQR=JP B=ENA dKQPAN dA HAQN ?KJOPEPQPEKJJ=HEPe, IgIA OE HAQN LNKJKJ?e AOP =dIEO L=N HA !KJOAEH 

?KJOPEPQPEKJJAH u ;D 9EDI?:UH7J?ED :; 9;HJ7?D;I ;N?g;D9;I ;J IEKI 9;HJ7?D;I 9ED:?J?EDI v4488, 

JKP=IIAJP AJ RQA d’u 7IIKH9AN: KD; HUFH;II?ED ;ff;9J?L; v4489.  

                                                
4480 Cf. LKQN H= NA?KJJ=EOO=J?A dA O= u R=HAQN ?KJOPEPQPEKJJAHHA v : !KJO. ?KJOP., de?EO. Jq 2005-520 "!, 22 FQEHHAP 
2005, *KE LNe?EO=JP HA deNKQHAIAJP dA H'=QdEAJ?A d'DKIKHKC=PEKJ dA H= ?KIL=NQPEKJ OQN NA?KJJ=EOO=J?A LNe=H=bHA 
dA ?QHL=bEHEPe, J(, 27 FQEHHAP 2005, L. 12241 ; JC)  , 2005, L. 1493 ;  7P. )7B., 2005, Jq 215, L. 6, JKPA (.-#. 
1!&-#22* ; )HE9U:KH;I, 2005, Jq 10, L. 21, JKPA (.  3'11-, ; RFDC, 2006, L. 165, JKPA 1. ,'!-2 ; %)A, 8-
9 I=E 2006, L. 20, JKPA *.  A%&#12A,'-.#00#7. - 4. !. LeJ=H, =NP. 131-24 O. 
4481 Cf. !. "3"-%,-,, u *= NeCHAIAJP=PEKJ dA BedeN=PEKJO OLKNPERAO à H’eLNAQRA dQ LNEJ?ELA 
d’EJdEREdQ=HEO=PEKJ dAO LAEJAO v, AJDA, 2010, L. 810. - 4. L=N AT. d=JO QJ =QPNA dKI=EJA : !# 21 FQEJ 2013, &. B., 
Jq 345500, ; AJDA, 2013, L. 1303 ; "8?:., L. 2209, JKPA '. 1#30-2 ; DH. 7:C., 2014, L. 3, JKPA %. É4A'**A0" 
9ALLHE?=PEKJ =QT O=J?PEKJO dEO?ELHEJ=ENAO LNEOAO L=N HA ?KJOAEH ?AJPN=H dA H'-NdNA dAO LD=NI=?EAJO:). - Cf. OQN ?APPA 
MQAOPEKJ : (. .0A*31-"3.37, u *= NeLNAOOEKJ dEO?ELHEJ=ENA dA H'EJBN=?PEKJ LeJ=HA v, R,C, 1992, L. 229. 
4482 Cf. !KJO. ?KJOP., de?EO. Jq 87-237 "!, FHU9., LKQN H= NA?KJJ=EOO=J?A dA H= u R=HAQN ?KJOPEPQPEKJJAHHA v dA ?A 
LNEJ?ELA, AJ H’K??QNNAJ?A O’=CEOO=JP dA H= I=PEfNA BEO?=HA. - 4.  . %#,#4-'1, u *'=LLHE?=PEKJ dQ LNEJ?ELA dA 
LNKLKNPEKJJ=HEPe =QT =IAJdAO BEO?=HAO v, RFDA, 1988, L. 350. 
4483 Cf. LKQN H= LNAIEfNA IAJPEKJ ATLNAOOA dQ u LNEJ?ELA dA LNKLKNPEKJJ=HEPe v =Q OAEJ dAO ?KJOEdeN=JPO d’QJA 
de?EOEKJ LNEOA L=N HAO FQCAO FQdE?E=ENAO : !=OO. ?NEI. 3 FQEJ 2015, Jq 14-86.507, D., =?P., 19 FQEJ 2015, KbO. !. 
 #,#**' "A  É,A8É ; AJ FUD7B, 2015, L. 487, KbO. %. !&#2A0" ; )HE9U:KH;I, Jq 8-9, AKoP 2015, ?KII. 
275, JKPA A.-1. !&A4#,2-*#!*Ç0#. 
4484 .NEJ?ELA à u R=HAQN ?KJOPEPQPEKJJAHHA v, 9f. : !KJO. ?KJOP., de?EO. Jq 80-127 "!, FHU9. 
4486 Cf. !KJO. ?KJOP., de?EO. Jq 2005-520 "!, 22 FQEHHAP 2005, FHU9. 
4487 *AO LAEJAO MQ=HEBEeAO d’u =QPKI=PEMQAO v OKJP ?AHHAO u :EDJ B7 D7JKH; EK B; GK7DJKC :U9EKB;DJ :; B7 I?CFB; 
9EDIJ7J7J?ED :; B'?DfH79J?ED v (A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN dKL=CA AOP 
EJ?KJOPEPQPEKJJAHHA v, AJDA, 2011, L. 1638). - !KJ?ANJ=JP H= I=PEfNA dEO?ELHEJ=ENA OLKNPERA, EH O’=CEN=EP dAO 
u I7D9J?ED9O: 9KbHEC=PKENAO: FHUUJ78B?;I :7DI (w) 9HAQN: FH?D9?F; ;J (w) 9HAQN: GK7DJKC v (Cf. !. "3"-%,-,, 
u *= NeCHAIAJP=PEKJ dA BedeN=PEKJO OLKNPERAO à H’eLNAQRA dQ LNEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO v, EF.9?J., L. 
810). 
4488 !. "3"-%,-,, u *= NeCHAIAJP=PEKJ dA BedeN=PEKJO OLKNPERAO à H’eLNAQRA dQ LNEJ?ELA d’EJdEREdQ=HEO=PEKJ 
dAO LAEJAO v, EF.9?J., L. 810. 
4489 Cf. JKP=IIAJP LKQN QJ N=LLAH dA ?APPA OKHQPEKJ : !KJO. ?KJOP., de?EO. Jq 2010-40 /.!, &. -h?;HHO B., 29 
OALPAIbNA 2010, J(, 30 OALPAIbNA 2010, L. 17782 ; R;9., L. 255 ; AJ FUD7B, 2010, L. 501, JKPA (.- . .#00'#0 ; 
D., 2011, L=J., L. 1716, KbO. *. %A7 ; R,C, 2011, L. 182, KbO.  . "A *A+7 ; "8?:., L. 193, ?DNKJ. !. *A8#0%3#1 
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!APPA BKNIQHA dKEP gPNA ?KILNEOA ?KIIA J’EILHEMQ=JP L=O u GK; B'7KJEC7J?9?JU :;I 

F;?D;I (w) 9OKEP:, F;H I;, 9EDJH7?H; 7K FH?D9?F; :'?D:?L?:K7B?I7J?ED, :VI BEHI GK; B; jKg; F;KJ ;D 

f7?H; L7H?;H B'?DJ;DI?JU v, ?AHHAO-?E LKQR=JP dKJ? u WJH; ?D:?L?:K7B?IU;9O: v4490. 

 
922. #P ?’AOP à H= ?KJ?HQOEKJ EJRANOA, OKEP à H= ?AJOQNA dA H= de?EOEKJ MQE HAQN eP=EP OKQIEOA 

LKQN ?=QOA d’u =QPKI=PE?EPe v dA H= O=J?PEKJ =JPEdKL=CA =dKLPeA AJ RANPQ d’QJ NfCHAIAJP 

=JPEdKL=CA BedeN=H AJREO=CA=JP OAHKJ AQT dAO LAEJAO =LLHE?=bHAO dA u LHAEJ dNKEP v AP L=N OQEPA  

FQCeAO EHHeC=HAO, MQA dAO FQCAO =dIEJEOPN=PEBO dA LNAIEfNA EJOP=J?A AJ OKJP =NNEReO. 

 
#J H’AOLf?A4491, QJ BKKPb=HHAQN =I=PAQN =R=EP B=EP H’KbFAP d’QJ ?KJPNmHA =JPEdKL=CA LKOEPEB 

à u KD CUJ78EB?J; :; B7 9E97ZD; v à H’EOOQA d’QJA NAJ?KJPNA KBBE?EAHHA4492. 1=J?PEKJJe LKQN QJA 

LeNEKdA u f;HC; v dA dAQT (2) =JJeAO d’QJA EJPANdE?PEKJ dA PKQPA L=NPE?EL=PEKJ à dAO ?KILePEPEKJO 

KNC=JEOeAO L=N O= BedeN=PEKJ, EH de?Ed= =HKNO dA ?KJPAOPAN H=dEPA LAEJA L=N-dAR=JP HA 2NEbQJ=H 

=dIEJEOPN=PEB dA  AO=JdKJ AJ AT?EL=JP JKP=IIAJP dA H’EHHeC=HEPe dQ 0fCHAIAJP dA HQPPA ?KJPNA 

HA dKL=CA dA H= $$$ MQE, OE AHHA eP=EP LNKJKJ?eA, dAR=EP AJCAJdNAN H’=JJQH=PEKJ AJ ?KJOeMQAJ?A 

dA H= de?EOEKJ EJdEREdQAHHA dA O=J?PEKJ LNEOA à OKJ AJ?KJPNA4493.  

 
923. ÉP=EP ?KJPAOPe d=JO ?APPA =BB=ENA H’=NPE?HA 39 dQdEP NfCHAIAJP OQN HA BKJdAIAJP dQMQAH HA 

OLKNPEB BoP OQOLAJdQ, PATPA LNAO?NER=JP L=N =EHHAQNO d=JO H’QJA dA OAO =JJATAO MQA LKQN QJA 

REKH=PEKJ dAO dEOLKOEPEKJO HeC=HAO NeCEOO=JP HAO B=EPO dA dKL=CA, H'KNC=JA dEO?ELHEJ=ENA ?KILePAJPA 

dAR=EP OAIbHA-P-EH Je?AOO=ENAIAJP u FHEDED9;9N: KD; IKIF;DI?ED 9ECFH?I; ;DJH; :;KN 92: ;J I?N 

96: 7DI v4494.  

 
1AHKJ H’EJPANLNeP=PEKJ MQE AJ eP=EP B=EPA L=N HA OLKNPEB IEO AJ ?=QOA, ?APPA dEOLKOEPEKJ eP=EP 

u C7D?f;IJ;C;DJ 9EDJH7?H; 7KN FH?D9?F;I 9EDIJ?JKJ?EDD;BI :; DU9;II?JU ;J :'?D:?L?:K7B?I7J?ED :;I 

F;?D;I v AJ ?A MQA HA NfCHAIAJP HEPECEAQT u FHULE9U=EP: KD; I7D9J?ED C?D?C7B; (w) I'7FFB?GK7DJ 

7KJEC7J?GK;C;DJ (w), :VI GK; B; f7?J :; :EF7g; (w) 9eP=EP: 9EDIJ7JU BEHI :'KD :UF?IJ7g; (w) 

                                                
; CEDIJ?JKJ?EDI, 2011, L. 531, KbO. A. "A01-,4'**# ; JC)  , 2010, Jq 47, L. 2168, JKPA !. *#.A%# AP &. 
+A21-.-3*-3 ; DH. FUD., 2010, Jq 11, L. 41, JKPA (.-&. 0- #02 ;  7P. )7B., 2010, JK 336, L. 19, JKPA +.-!. 
1-0"',- ; RFDC, 2011, L. 151, JKPA +. %'A!-.#**' ; D., 2010, L. 2732, KbO. %. 0-3(-3 "A  -3 É#. z 
4. OQNPKQP, LKQN QJA de?EOEKJ EILKNP=JPA dQ !KJOAEH ?KJOPEPQPEKJJAH AJ ?A dKI=EJA : !KJO. ?KJOP., de?EO. Jq 2007-
554 "!, FHU9. 
4490 (.- . .#00'#0, u .AEJAO =QPKI=PEMQAO d'=JJQH=PEKJ dQ LANIEO dA ?KJdQENA AP dA LQbHE?=PEKJ dA H= de?EOEKJ 
dA ?KJd=IJ=PEKJ z !KJOAEH ?KJOPEPQPEKJJAH 29 OALPAIbNA 2010 v, AJ FUD7B, 2010, L. 501. 
4491 2A  AO=JdKJ, 13 =RNEH 2011, )797J?, Jq 0800675, EF.9?J. 
4492 "8?:. 
4493 "8?:. 
4494 "8?:. 
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9O=JO MQA: D; 9OKEAJP: FH9EO: ;D 9ECFJ; D? B7 F;HIEDD; 9ED9;HDU; D? B;I 9?H9EDIJ7D9;I :; f7?J, D? 

B7 GK7DJ?JU :; IK8IJ7D9; :EF7DJ; :UJ;9JU; BEHI :;I 7D7BOI;I v4495. 

 
924. *A 2NEbQJ=H =dIEJEOPN=PEB dA  AO=JdKJ = =HKNO B=EP OEAJ QJ PAH =NCQIAJP=ENA4496 AJ 

de?H=N=JP EHHeC=H HA 0fCHAIAJP =JPEdKL=CA dA H= $$$ AP ?AJOQN=JP AJ ?KJOeMQAJ?A H= O=J?PEKJ 

dEO?ELHEJ=ENA LNEOA AJ =LLHE?=PEKJ dA ?AHQE-?E LKQN ?=QOA dA REKH=PEKJ à H= BKEO dAO LNEJ?ELAO à 

R=HAQN ?KJOPEPQPEKJJAHHA d’EJdEREdQ=HEO=PEKJ, LNKLKNPEKJJ=HEPe AP Je?AOOEPe AP dAO LAEJAO.  

 
ALNfO =RKEN N=LLAHe HA BKJdAIAJP dA ?AQT-?E, OKEP u Bk7HJ?9B; 8 :; B7 DU9B7H7J?ED :;I 

:HE?JI :; BkhECC; ;J :K 9?JEO;D :K 26 7EûJ 1789 v, HAO FQCAO O=EOEO KJP =EJOE ?KJOEdeNe AJ 

H’AOLf?A u GK; B7 I7D9J?ED FHULK; F7H B;I :?IFEI?J?EDI FHU9?JU;I :K HVgB;C;DJ (w) :; B7 FFF 

H;LWJ9=EP: KD 97H79JVH; 7KJEC7J?GK; :VI BEHI GK; JEKJ; ?DfH79J?ED ;D C7J?VH; :; :EF7g;, 

LEBEDJ7?H; EK DED, :9AR=EP: f7?H; B'E8j;J :'KD; I7D9J?ED 7K C?D?CKC Ug7B; R :;KN 92: 7DI :; 

IKIF;DI?ED f;HC;, I7DI FEII?8?B?JU FEKH B'7KJEH?JU :?I9?FB?D7?H; :'7:7FJ;H B7 I7D9J?ED R B7 gH7L?JU 

:K C7DGK;C;DJ H;FHE9hU, 9ECFJ; J;DK :; B';DI;C8B; :;I 9?H9EDIJ7D9;I :; B';IFV9; ; (w) KD; 

J;BB; 7KJEC7J?9?JU F9KQR=JP: F7H 7?BB;KHI 9ED:K?H;, :7DI 9;HJ7?D;I hOFEJhVI;I, ;J 9ECC; ;D 

B';IFV9;, R ?DfB?g;H KD; I7D9J?ED DED FHEFEHJ?EDDU; 7KN f7?JI H;FHE9hUI v4497. 

 
925. *AO LNEJ?ELAO d’EJdEREdQ=HEO=PEKJ AP dA Je?AOOEPe KQ LNKLKNPEKJJ=HEPe OKJP ePNKEPAIAJP 

HEeO AJ LNeOAJ?A dA LAEJAO =QPKI=PEMQAO dfO HKNO JKP=IIAJP MQ’QJA O=J?PEKJ EILKOOEbHA à 

LANOKJJ=HEOAN KQ IKdQHAN NEOMQA CN=JdAIAJP, ?KIIA EH AJ = ePe de?Ede AJ H’AOLf?A, dA OA PNKQRAN 

L=N Hà-IgIA dEOLNKLKNPEKJJeA L=N N=LLKNP =QT B=EPO NALNK?DeO4498. 

 
*= de?EOEKJ dA H’KNC=JA dEO?ELHEJ=ENA d’=LLAH dA H= $edeN=PEKJ BN=Jd=EOA dA BKKPb=HH 

=JJQHeA AJ ?KJOeMQAJ?A LKQN deB=QP dA b=OA HeC=HA, ?APPA dANJEfNA de?Ed= J=PQNAHHAIAJP 

d’EJPANFAPAN =LLAH dQ FQCAIAJP dA LNAIEfNA EJOP=J?A4499.  

                                                
4495 "8?:. 
4496 Cf. LNe?KJEO=JP QJA PAHHA OKHQPEKJ : A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN dKL=CA AOP 
EJ?KJOPEPQPEKJJAHHA v, EF.9?J., L. 1638. 
4497 "8?:. 
4498 Cf. AJ ?A OAJO : A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN dKL=CA AOP EJ?KJOPEPQPEKJJAHHA v, 
EF.9?J., L. 1638 :u 9H:'7KJEC7J?9?JU 7 ;D ;ff;J :;KN 9EDIUGK;D9;I 8?;D :?IJ?D9J;I : ;BB; 9ED:K?J EK F;KJ 9ED:K?H;, 
:7DI 9;HJ7?D;I hOFEJhVI;I, R ?DfB?g;H KD; I7D9J?ED DED FHEFEHJ?EDDU; 7KN f7?JI H;FHE9hUI, 9I=EO AJ?KNA: R H;J?H;H 
7K jKg; EK R B'7KJEH?JU 9h7HgU; :; FHEDED9;H B7 I7D9J?ED B; FEKLE?H :; iF;HIEDD7B?I;Hj B7 I7D9J?ED, 9';IJ-R-:?H; 
:';D f7?H; L7H?;H B7 D7JKH; ;J B; GK7DJKC ;D fED9J?ED :; B7 F;HIEDD7B?JU :; IED 7KJ;KH ;J :;I 9?H9EDIJ7D9;I :; 
B'7ff7?H; (w) v. u EJ 8?;D IûH, 9; GK? FHUI;HL; B'?D:?L?:K7B?I7J?ED :;I F;?D;I J;D: :K CWC; 9EKF R UL?J;H B; H?IGK; 
:; B7 :?IFHEFEHJ?ED FK?IGK; FBKI B; jKg; EK B'7KJEH?JU 9h7HgU; :; FHEDED9;H B7 F;?D; H;JHEKL; :; B7J?JK:;, FBKI ?B 
FEKHH7 FHEDED9;H KD; I7D9J?ED FHEFEHJ?EDDU; R B'?DfH79J?ED 9ECC?I; v.  
4499 Cf. LKQN H= de?EOEKJ dAO FQCAO d’=LLAH : !AA ,=J?U, 23 =RNEH 2012, FU:UH7J?ED fH7DT7?I; :; fEEJ87BB, Jq 
11,!00980, EF.9?J. 
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926. *A LNKbHfIA FQNEdEMQA eP=JP OEIEH=ENA, HAO IKUAJO LNKdQEPO L=N ?APPA BedeN=PEKJ =QT BEJO 

dA RKEN =JJQHe HA FQCAIAJP =Q 2NEbQJ=H =dIEJEOPN=PEB eP=EAJP EdAJPEMQAO =QT KbOANR=PEKJO 

LNKdQEPAO B=?A à HQE AJ RQA dA FQOPEBEAN dA H= HeC=HEPe dA H= O=J?PEKJ LNEOA L=N OAO KNC=JAO 

dEO?ELHEJ=ENAO4500. 

 
 1QN HA LNAIEAN LKEJP, EH O’=CEOO=EP LKQN H= !KQN =dIEJEOPN=PERA d’=LLAH dA ,=J?U u :; 

:UJ;HC?D;H I? KD; I7D9J?ED :; :;KN 92: 7DI :; IKIF;DI?ED f;HC; ?DfB?gU; R KD IFEHJ?f 7C7J;KH 

9EDJH[BU FEI?J?L;C;DJ 7K :EF7g;, FH?I; IKH B; fED:;C;DJ :'KD HVgB;C;DJ fU:UH7B, B;GK;B D; 

FHULE9U=EP: GK; :;I F;?D;I 9ECFH?I;I ;DJH; :;KN 92: ;J I?N 96: 7DI :; IKIF;DI?ED, (w) 9eP=EP: 

9EDJH7?H; R B7 CEDIJ?JKJ?ED ;J :9AR=EP: :VI BEHI WJH; 7DDKBU v4501.  

 
 1QN HA OA?KJd LKEJP AJOQEPA, H'EJ?KJOPEPQPEKJJ=HEPe dA H'=NPE?HA 39 dQ NfCHAIAJP dA HQPPA 

?KJPNA HA dKL=CA dA H= $$$ OAN=EP ?KJPAOP=bHA =QT dENAO dA H= BedeN=PEKJ BN=Jd=EOA dA BKKPb=HH dfO 

HKNO MQA LNeRKU=JP dAO O=J?PEKJO deLKQNRQAO dA ?=N=?PfNA =QPKI=PEMQA =Q OAJO dA H= 

FQNEOLNQdAJ?A ?KJOPEPQPEKJJAHHA ?KIIA =dIEJEOPN=PERA.  

 
927. *AO LNEJ?ELAO dA Je?AOOEPe KQ LNKLKNPEKJJ=HEPe =EJOE MQA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO 

eP=EAJP OAHKJ AHHAO NAOLA?PeO, =Q RQ JKP=IIAJP dA H= de?EOEKJ dQ !KJOAEH ?KJOPEPQPEKJJAH NAH=PERA 

=QT u LAEJAO-LH=J?DANO v4502 =QTMQAHHAO HAO O=J?PEKJO LNEOAO AJ I=PEfNA dA dKL=CA dAR=EAJP gPNA 

=OOEIEHeAO. 

 
 !KJBKNIeIAJP à H= OKHQPEKJ =dKLPeA L=N HA FQCA ?KJOPEPQPEKJJAH4503, MQA H= FQNEdE?PEKJ 

=dIEJEOPN=PERA = L=N =EHHAQNO B=EP OEAJJA NAH=PERAIAJP =Q LANIEO dA ?KJdQENA4504, dAO EJBN=?PEKJO 

dA ?A PULA OKJP =dIEOOEbHAO, AJ bNAB, OE FQOPEBEeAO L=N QJ EJPeNgP OQLeNEAQN KQ OLe?EBEMQA AP d=JO 

H= IAOQNA Kn HAO O=J?PEKJO LNEOAO dAIAQNAJP QJ P=JP OKEP LAQ IKdQH=bHAO.  

                                                
4500 Cf. A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN dKL=CA AOP EJ?KJOPEPQPEKJJAHHA v, EF.9?J., L. 1638 ; 
AP  . 4A*#22#, u *A FQCA =dIEJEOPN=PEB AP HA ?KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO O=J?PEKJO LNKJKJ?eAO LKQN 
dKL=CA v, AJDA, 2012, L. 2131. 
4501  . 4A*#22#, u *A FQCA =dIEJEOPN=PEB AP HA ?KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO O=J?PEKJO LNKJKJ?eAO LKQN 
dKL=CA v, EF.9?J., L. 2131. 
4502 Cf !KJO. ?KJOP., de?EO. Jq 2007-554 "!, FHU9. 
4503 4. AJ?KNA LKQN QJ JKQRAH ATAILHA dA ?APPA FQNEOLNQdAJ?A AJ ?A MQE ?KJ?ANJA HAO u =IAJdAO BKNB=EP=ENAO v 
94=HEd=PEKJ dQ IEJEIQI dA LAEJA =LLHE?=bHA AJ I=PEfNA d'=IAJdA BKNB=EP=ENA: : !KJO. ?KJOP., de?EO. Jq 2011-162 
/.!, 16 OALPAIbNA 2011, ,E9?UJU %E97M7JJ, D., 2011, L. 2823, KbO. %. 0-3(-3 "A  -3 É#, 2. %A0É, 1. 
+'0A A'* AP 2. .-2A18)', ; AJ FUD7B, 2011, L. 526, KbO. (.-.. !É0É ; R,C, 2012, L. 230, KbO.  . "A *A+7 ; 
)HE9U:KH;I, JKRAIbNA 2011, L. 25-26, JKPA (.  3'11-, ; DH. FUD., 2011, L. 24, JKPA (.-&. 0- #02 ;  7P. )7B., 
19 K?PKbNA 2011, L. 10, JKPA 0. (-11#A3+# AP (.-.. 2#'11-,,'#0#. 
4504 !#, Q)C, 4 K?PKbNA 2010, &C; R;FFB?Dg;H, Jq 341845, %;8., L. 364 ; AJDA, 2010, L. 1852 91QN HA NABQO dA 
PN=JOIEOOEKJ =Q !KJOAEH ?KJOPEPQPEKJJAH d’QJA MQAOPEKJ LKNP=JP OQN HA ?=N=?PfNA LNePAJdQIAJP =QPKI=PEMQA dA H= 
O=J?PEKJ ?KJOPEPQeA L=N HA NAPN=EP dQ LANIEO dA ?KJdQENA =QT =QPKIKbEHEOPAO =U=JP LANdQ H’AJOAIbHA dA HAQNO LKEJPO:. 
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928. *’EJPeNgP AJ ?=QOA dAR=EP OAIbHA-P-EH NeOEdAN d=JO H= Je?AOOEPe dA HQPPAN ?KJPNA HA dKL=CA 

dKJP HAO BKJdAIAJPO OKJP bEAJ ?KJJQO.  

 
!KJ?ANJ=JP AJOQEPA HAO LKOOEbEHEPeO dA B=ENA R=NEAN H= O=J?PEKJ JKNI=HAIAJP =LLHE?=bHA, 

EH NAHfRA à H’EJRANOA dA H= HA?PQNA dAO ?KJ?HQOEKJO dQ 0=LLKNPAQN LQbHE? OQN ?APPA =BB=ENA ?KIIA 

dQ FQCAIAJP =dKLPe AJ =LLAH MQA H= BedeN=PEKJ AJ ?=QOA =NCQ=EP dQ B=EP MQA u B'7HJ?9B; 43 :9A: 

9OKJ: HVgB;C;DJ (w) :; BKJJ; 9EDJH; B; :EF7g; (w) v LANIAPP=EP à QJ =PDHfPA dA O’ATKJeNAN dA 

PKQPA O=J?PEKJ AJ N=LLKNP=JP u B7 FH;KL; :K 97H79JVH; ?DLEBEDJ7?H; :K :EF7g; v4505. 

 
929. #P H= !KQN =dIEJEOPN=PERA d’=LLAH dA ,=J?U = =??QAEHHE B=RKN=bHAIAJP H’=NCQIAJP=ENA 

BedeN=H AJ ?KJOEdeN=JP PKQP d’=bKNd, dA I=JEfNA QJ LAQ PNKL u B7F?:7?H; v4506, MQA H= O=J?PEKJ 

LNKJKJ?eA ?KJPNA HA OLKNPEB IEO AJ ?=QOA, u ;NFH;IIUC;DJ FHULK; F7H B; HVgB;C;DJ fU:UH7B (w) 

79R=EP: FEKH E8j;J :; FHUI;HL;H J7DJ B7 I?D9UH?JU :;I 9ECFUJ?J?EDI IFEHJ?L;I GK; B7 I7DJU FK8B?GK; 

v4507.  

 
*’KbFA?PEB OLe?EBEMQA d’EJPeNgP CeJeN=H FQOPEBE=JP H’EJOP=QN=PEKJ dA O=J?PEKJO IEJEIQI AJ 

I=PEfNA dA dKL=CA OAIbH=EP dKJ? NA?KJJQ AP H= FQNEOLNQdAJ?A NAH=PERA =QT u LAEJAO-LH=J?DANO v 

=LLHE?=bHA, O=JO Je=JIKEJO O=RKEN =QMQAH dAO LNEJ?ELAO dA Je?AOOEPe, dA LNKLKNPEKJJ=HEPe KQ 

d’EJdEREdQ=HEPe dAO LAEJAO ?APPA ?KQN O’AOP N=PP=?DeA AJ RQA dA PN=J?DAN HA HEPECA.  

 
930. "A ?A OAQH B=EP, H= LAEJA LNKJKJ?eA eP=EP-AHHA Je?AOO=ENA, LNKLKNPEKJJeA AP EJdEREdQ=HEOeA 

KQ OEILHAIAJP ?KJBKNIA à H’QJ KQ H’=QPNA dAO LNEJ?ELAO REOeO ?  

 
'H OAIbHAN=EP MQ’EH J’ATEOPA L=O dA NeLKJOA ?ANP=EJA à ?APPA MQAOPEKJ P=JP HAO de?EOEKJO 

BKJdeAO OQN H’=NPE?HA 8 dA H= "e?H=N=PEKJdAO dNKEPO dA H’&KIIA AP dQ ?EPKUAJ dA 1789, MQA HAO 

?KJ?HQOEKJO KQ ?KIIAJP=ENAO =U=JP PN=EP à ?AO dANJEfNAO KBBNAJP dAO LKOEPEKJO dEOL=N=PAO, REO=JP 

H’QJ KQ H’=QPNA dAO LNEJ?ELAO AJ ?=QOA, dAQT (2) d’AJPNA AQT, KQ HAO PNKEO (3) NeQJEO4508.  

                                                
4505 !AA ,=J?U, 23 =RNEH 2012, FU:UH7J?ED fH7DT7?I; :; BKKPb=HH, Jq 11,!00980, EF.9?J. - *AdEP =NPE?HA LNeRKU=EP 
LHQO LNe?EOeIAJP MQ’u 9E:B D';IJ ;D9EKHK 7K9KD; I7D9J?ED BEHIGK; B'?DJUH;IIU 7FFEHJ; B7 FH;KL; GK; B7 L?EB7J?ED GK? 
BK? ;IJ H;FHE9hU; D';IJ :K; R 7K9KD; f7KJ; EK DUgB?g;D9; :; I7 F7HJ. "B :;LH7 :UCEDJH;H, B; 97I U9hU7DJ, 9ECC;DJ 
B7 IK8IJ7D9; ?DJ;H:?J; 7 FUDUJHU :7DI IED EHg7D?IC; v (A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN 
dKL=CA AOP EJ?KJOPEPQPEKJJAHHA v, EF.9?J., L. 1638). 
4506  . 4A*#22#, u *A FQCA =dIEJEOPN=PEB AP HA ?KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO O=J?PEKJO LNKJKJ?eAO LKQN 
dKL=CA v, EF.9?J., L. 2131. 
4507 !AA ,=J?U, 23 =RNEH 2012, FU:UH7J?ED fH7DT7?I; :; BKKPb=HH, Jq 11,!00980, EF.9?J. 
4508 #J H’AOLf?A JKP=IIAJP, ?ANP=EJO ?KJOEdfNAJP MQA u fEH9; ;IJ :; 9EDIJ7J;H GK; (w) B7 9EKH, IK?L7DJ B;I 
9ED9BKI?EDI :; IED H7FFEHJ;KH FK8B?9 &?9h;B 0?;HD7IP, D; I;C8B; F7I UJK:?;H B7 9EDfEHC?JU :; B'7HJ?9B; 39 :K 
HVgB;C;DJ fU:UH7B 7K FH?D9?F; :; FHEFEHJ?EDD7B?JU :;I F;?D;I. %7 9EKH I;C8B; ;D ;ff;J D'UJK:?;H GK; B; FH?D9?F; 
:'?D:?L?:K7B?I7J?ED :;I F;?D;I ;J I';D J;D?H R KD; jKIJ?f?97J?ED JHVI IK99?D9J; 9ED9;HD7DJ B; FH?D9?F; :; DU9;II?JU v, 
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931. 'ILKNP=EP, AJ H’AOLf?A, H= NA?KJJ=EOO=J?A L=N HAO FQCAO dA H= LKQNOQEPA L=N HAO dEOLKOEPEKJO 

BedeN=HAO ?KJPAOPeAO d’QJ EJPeNgP OQLeNEAQN ?KJOEOP=JP AJ H= Je?AOOEPe dA HQPPAN ?KJPNA HA dKL=CA 

LKQN HAO IKPEBO LNe?EPeO.  

 
#HHA ?KJOPEPQ=EP AJ ABBAP QJA ?KJdEPEKJ Je?AOO=ENA, IgIA OE JKJ-OQBBEO=JPA, à H= R=HEd=PEKJ 

dAO LAEJAO =QPKI=PEMQAO LNeRQAO AJ I=PEfNA dA dKL=CA, AP AJ H’AOLf?A, L=N HA NfCHAIAJP dA H= 

BedeN=PEKJ BN=Jd=EOA dA BKKPb=HH, à H’EJOP=N dA PKQPAO HAO LAEJAO dA ?A PULA MQE KJP JKP=IIAJP LQ 

gPNA =R=HEOeAO L=N HA !KJOAEH ?KJOPEPQPEKJJAH.  

 
932. .=N =EHHAQNO, BKJd=JP ATLNAOOeIAJP OKJ =NCQIAJP=ENA OQN HA OAQH LNEJ?ELA 

d'EJdEREdQ=HEO=PEKJ dAO LAEJAO, H= !AA dA ,=J?U = LQ ?KJOEdeNAN MQA ?AHQE-?E : u D; f7?9O=EP: F7I 

E8IJ79B;, F7H BK?-CWC;, R 9; GK; B; FEKLE?H HUgB;C;DJ7?H; f?N; :;I HVgB;I 7IIKH7DJ KD; 

HUFH;II?ED ;ff;9J?L; :;I ?DfH79J?EDI ;J D'?CFB?GK9=EP: F7I :7L7DJ7g; GK; B7 F;?D; (w) 9BoP: 

;N9BKI?L;C;DJ :UJ;HC?DU; ;D fED9J?ED :; B7 F;HIEDD7B?JU :; B'7KJ;KH :; B'?DfH79J?ED v4509. 

  
AQ RQ dA ?APPA BKNIQHA, QJ N=EOKJJAIAJP L=N =J=HKCEA =RA? H= de?EOEKJ dQ !KJOAEH 

?KJOPEPQPEKJJAH =U=JP PN=EP à H= HKE NAH=PERA =QT u LHAEJAO-LH=J?DAN v4510 AOP QJA JKQRAHHA BKEO à 

H’yQRNA, AJ H’AOLf?A LKQN R=HEdAN HA dEOLKOEPEB =JPEdKL=CA BedeN=H. 

 
933. 1AQHAIAJP, KN HA LNEJ?ELA à R=HAQN ?KJOPEPQPEKJJAHHA REOe AP H= OKHQPEKJ dA B=RAQN LKQN 

H’KNdNA FQNEdEMQA OLKNPEB MQA ?KJPEAJP H= BKNIQHA LNe?EPeA, =Q?QJ ?KJOEdeN=JP dQ FQCAIAJP 

?KIIAJPe JA LANIAP dA ReNEP=bHAIAJP ?KILNAJdNA LKQNMQKE HAO O=J?PEKJO =QPKI=PEMQAO AJ 

I=PEfNA dA dKL=CA LNeRQAO L=N HA NfCHAIAJP dA H= $$$ dARN=EAJP gPNA R=HEdeAO. 

 
,e=JIKEJO, H= LNAIEfNA L=NPEA dA H=dEPA BKNIQHA FQOPEBE=JP H’=bOAJ?A d’=PPAEJPA =Q 

LNEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO L=N H= Je?AOOEPe KQ HA bAOKEJ d’u 7IIKH9AN: KD; HUFH;II?ED 

;ff;9J?L; :;I ?DfH79J?EDI v dA dKL=CA LAQP O’ATLHE?EPAN.  

                                                
?AHQE-?E eP=JP ?AJOe gPNA REOe L=N HAO ?KJOEdeN=JPO dA H’=NNgP dA H= !AA MQE OAN=EAJP RAJQO u jKIJ?f?;N (w) 9OKJ: 
H;IF;9J v ( . 4A*#22#, u *A FQCA =dIEJEOPN=PEB AP HA ?KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO O=J?PEKJO LNKJKJ?eAO LKQN 
dKL=CA v, EF.9?J., L. 2131). - !ALAJd=JP, AP LKQN JA LNAJdNA MQA ?AP ATAILHA, d=JO QJA =BB=ENA OEIEH=ENA IAPP=JP AJ 
LNeOAJ?A dA O=J?PEKJO =QPKI=PEMQAO AJ I=PEfNA dA dEO?ELHEJA CeJeN=HA (Cf. !#, 21 K?PKbNA 2013, (997DI;O, Jq 
367107, EF.9?J.), d’=QPNAO =QPAQNO OA NeBeN=EAJP =Q LNEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO (Cf. !. "3"-%,-,, 
u *= NeCHAIAJP=PEKJ dA BedeN=PEKJO OLKNPERAO à H’eLNAQRA dQ LNEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO v, EF.9?J., L. 
810). 
4509 !AA ,=J?U, 23 =RNEH 2012, FU:UH7J?ED fH7DT7?I; :; BKKPb=HH, Jq 11,!00980, EF.9?J. 
4510 Cf !KJO. ?KJOP., de?EO. Jq 2007-554 "!, FHU9. 
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934. !KJOQbOP=JPEAHHA dA H= LNAIEfNA ?KJdEPEKJ LNKLNA à LANIAPPNA H= R=HEd=PEKJ dAO dEOLKOEPEBO 

EJOP=QN=JP dAO LAEJAO IKdQH=bHAO dA B=dKJ NAOPNE?PERA4511, =Q LKEJP MQA ?AO dANJEfNAO dARN=EAJP 

gPNA AP OANKJP ?KJBKJdQAO, ?AHHA-?E R= =RKEN QJA OECJEBE?=PEKJ L=NPE?QHEfNA. 

 
2N=EPAN dA u HUFH;II?ED ;ff;9J?L; v4512 NAREAJP AJ ABBAP, H’KbFAPEB d’EJPeNgP CeJeN=H 

LKQNOQERE L=N HAO IAOQNAO ?KJPAOPeAO eP=JP LNe=H=bHAIAJP NA?KJJQ, OECJEBEA MQ’QJ PAH EJPeNgP OAN= 

à IgIA dA u B7?II9AN: (w) ;DJH;LE?H B7 FEII?8?B?JU :; :?IFEI?J?fI 7BJ;HD7J?fI :; HUFH;II?ED v, 

JKP=IIAJP u 9d:7DI B; 97:H; :; 9EDJ;DJ?;KN :?JI :; C7II; v, OKQO NeOANRA ?ALAJd=JP MQ’QJA 

OA?KJdA ?KJdEPEKJ OKEP NAILHEA.  

 
935. x ?A PEPNA H= OA?KJdA L=NPEA dQ N=EOKJJAIAJP ABBA?PQe L=N HAO FQCAO ?KJOPEPQPEKJJAHO AP 

=dIEJEOPN=PEBO LKQN R=HEdAN dAO LAEJAO =QPKI=PEMQAO, ?KIIA H= !AA dA ,=J?U H’= N=LLAHe HAO 

LAEJAO J’KJP L=O à gPNA u ;N9BKI?L;C;DJ :UJ;HC?DU;9O: ;D fED9J?ED :; B7 F;HIEDD7B?JU :; B'7KJ;KH 

:; B'?DfH79J?ED v4513, PANIAO MQ’EH B=QP PN=dQENA L=N HA B=EP MQA ?AO dANJEfNAO dKERAJP AJ LNEJ?ELA 

gPNA Je?AOO=ENAIAJP IKdQH=bHAO AP LNKJKJ?eAO, AJ PAJ=JP ?KILPA, =Q IKEJO L=NPEAHHAIAJP, dAO 

?EN?KJOP=J?AO LNKLNAO à ?D=MQA AOLf?A4514. 

 
#P ?’AOP à ?A JERA=Q-Hà MQA H= de?EOEKJ dA ?AO FQCAO OAIbH=EP LNKbHeI=PEMQA ?=N PKQP 

LKNP=EP à LAJOAN MQA HA NfCHAIAJP =JPEdKL=CA dA H= $$$ eP=EP =JPE?KJOPEPQPEKJJAH, à IKEJO MQA HAO 

=NCQIAJPO dA ?APPA dANJEfNA J’=EAJP ePe de?EOEBO, ?A MQA H= de?EOEKJ dA H= !AA JA NeRfHA L=O.  

                                                
4511 *AO LNKLKO PAJQO JA LKNPAJP L=O OQN HAO ?KJdEPEKJO =Q OAJO OPNE?P deBEJEAO L=N HAO !KJOAEH ?KJOPEPQPEKJJAH LKQN 
R=HEdAN HAO u LAEJAO-LH=J?DANO v (/QE JA JKQO OAIbHAJP dQ NAOPA L=O OE OEILHA à eJQIeNAN), I=EO OQN HA N=EOKJJAIAJP 
OQERE L=N ?A dANJEAN ?KIIA JKP=IIAJP L=N HAO FQCAO =dIEJEOPN=PEBO, MQE L=N=EOOAJP N=EOKJJAN AJ dAQT PAILO 
9(QOPEBE?=PEKJ dA H= IAOQNA L=N KbFA?PEB d’EJPeNgP CeJeN=H / +KdQH=PEKJ LKOOEbHA dA H= O=J?PEKJ: à ?APPA BEJ. 
4512 !AA ,=J?U, 23 =RNEH 2012, FU:UH7J?ED fH7DT7?I; :; BKKPb=HH, Jq 11,!00980, EF.9?J. 
4513 "8?:. 
4514 Cf. !KJO. ?KJOP., de?EO. Jq 99-410 "!, 15 I=NO 1999, *KE KNC=JEMQA NAH=PERA à H= ,KQRAHHA-!=HedKJEA, R;9., 
L. 51 ; J(, 21 I=NO 1999, L. 4234 ; RJC, '-812 ; AJDA, 1999, L. 379 ; "8?:., L. 324, JKPA (.-#. 1!&-#22* ; "8?:., 
L. 500, JKPA -. %-&', ; D., 2000, L. 116, KbO. %. 0-3(-3 "A  -3 É#.; "8?:., L. 199, KbO. (.-!. !A0 ; R-D 
9?L., 1999, L. 724, KbO. ,. +-*$#11'1 ;  ADCC, 6fIA ed., 2007, Jq 47 ; DH. FUD., 1999, Jq 68, L. 14, JKPA (.-&. 
0- #02 ; RRJ, 1999, L. 929, JKPA .. .-02#2 ; RD), 1999, L. 653, JKPA (.-.. !A+ 7 ; "8?:., L. 1027, JKPA A.-
+. *A  -1 *A .-30&'#2 ; RFDC, 1999, L. 328, JKPA (. .',' ; "8?:., L. 334, JKPA (.-!. !A0 ; "8?:., L. 345, JKPA 
(.-7. $A #0-, ; %)A, 21 OALPAIbNA 1999, L. 8, ?DNKJ.  . +A2&'#3 AP +. 4#0.#A36 ; "8?:., 28 OALPAIbNA 
1999, L. 16, JKPA #. A3 ', ; JC)  , 1999, L. 1290, ?DNKJ. (.-&. 0- #02 ; A"JC, 1999, LL. 611 AP 635, ?DNKJ. (. 
.','. z 4. AJ?KNA : !KJO. ?KJOP., de?EO. Jq 2010-6/7 /.!, &. ,JUFh7D; A. ;J 7., 11 FQEJ 2010, J(, 12 FQEJ 2010, L. 
10849 ; R;9., L. 111 ; AJDA, 2010, L. 1172 ; "8?:., L. 1831, JKPA  . +A*'%,#0 ; "8?:., L. 1849, PNEbQJA  . 
.#00', ; D., 2010, L. 1560, KbO. 1. *A40'! ; "8?:., L. 2732, KbO. KbO. %. 0-3(-3 "A  -3 É#, 2. %A0É AP 
1. +'0A A'* ; "8?:., 2011, L. 1713, KbO. 4.  #0,A3" AP *. %A7 ; AJ FUD7B, 2010, L. 392, KbO. (.- . .#00'#0 
; CEDIJ?JKJ?EDI, 2011, L. 531, KbO. A. "A01-,4'**# ; "8?:., 2010, L. 454, KbO. 0. %&É4-,2'A, ; R,C, 2011, 
L. 182, KbO.  . "A *A+7 ; R-D 9EC., 2010, L. 815, KbO.  .  -3*-! ; DH. FUD., 2010, JJq 7-8, L. 31, JKPA (.-&. 
0- #02 ; JC)  , 2010, L. 1294, JKPA ". "#* .0#2# ; R%C-, 2010, Jq 60, L. 33, JKPA ". "320'#36  7P. 
)7B., 2010, JJq 304-308, L. 12, JKPA *. +-%',-A0!&A, #A3" ; "8?:., Jq 336, L. 19, JKPA +.-!. 1-0"',-. 
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936. AEJOE, AOP-EH HeCEPEIA d’AJPAJdNA, ?KIIA HA B=EO=EP R=HKEN ?APPA BedeN=PEKJ, MQA u B'7HJ?9B; 

43 :9QdEP: 9OKJ: HVgB;C;DJ (w) :; BKJJ; 9EDJH; B; :EF7g; (w) v KBBN=JP H= LKOOEbEHEPe à QJ OLKNPEB 

d’e?D=LLAN à PKQPA O=J?PEKJ AJ N=LLKNP=JP u B7 FH;KL; :K 97H79JVH; ?DLEBEDJ7?H; :K :EF7g; v4515 

OQBBEO=EP à NAJdNA ?AO dANJEfNAO LANOKJJ=HEO=bHAO AP L=N OQEPA ?A NfCHAIAJP ?KJBKNIA =Q LNEJ?ELA 

d’EJdEREdQ=HEO=PEKJ dAO LAEJAO ?  

 
!AH= L=N=iP dEBBE?EHAIAJP =dIEOOEbHA, à IKEJO LAQP-gPNA dA ?KIbEJAN ?AP =NCQIAJP =RA? 

?AHQE NAPAJQ L=N HAO FQCAO ?KJOPEPQPEKJJAHO =BEJ dA R=HEdAN HAO u 7C;D:;I fEHf7?J7?H;I v, ?AO 

dANJEANO =U=JP ?KJOEdeNe MQA u B; I;KB f7?J FEKH B; jKg; :; FEKLE?H FHEFEHJ?EDD;H KD; I7D9J?ED 

;DJH; KD C?D?CKC ;J KD C7N?CKC ?CFEIUI ;D fED9J?ED :; B7 F;HIEDD7B?JU :; B'7KJ;KH IKff?9O=EP: 

R H;IF;9J;H B; FH?D9?F; :'?D:?L?:K7B?I7J?ED v4516.  

 
937. 1E u B7 9EKH 7:C?D?IJH7J?L; :'7FF;B :; '7D9O (f) 7 (w) 9OAIbHA-P-EH NAPAJQ QJ PAH 

=NCQIAJP=ENA AJ: 9EDI?:UH7DJ GK; B7 I;KB; - ;J f7?8B; - C7Hg; :; C7DgKLH; B7?IIU; 7KN EHg7D;I 

:?I9?FB?D7?H;I 9EDJH7?DJI :'?DfB?g;H KD; IKIF;DI?ED 9ECFH?I; ;DJH; :;KN 7DI ;J I?N 7DI IKff?I7?J 

R H;IF;9J;H B; FH?D9?F; v AJ ?=QOA4517, ?APPA OKHQPEKJ JA dKEP L=O ?KJR=EJ?NA. 

 
2KQP d’=bKNd, HAO O=J?PEKJO =JPEdKL=CA JA dARN=EAJP L=O gPNA NedQ?PEbHAO à dA OEILHAO 

u =IAJdAO BKNB=EP=ENAO v, =Q RQ JKP=IIAJP dAO CN=RAO ?KJOeMQAJ?AO OQN H= ?=NNEfNA d’QJ OLKNPEB, 

=I=PAQN ?KIIA LNKBAOOEKJJAH, JKP=IIAJP AJ PANIAO BEJ=J?EANO. AOOEIEHAN ?AO dAQT DULKPDfOAO 

?KIIA U = OAIbHA-P-EH LNK?ede H= !AA dA ,=J?U L=N=iP dKJ? ?KJOPEPQAN QJA deI=N?DA IKEJO 

EJKLLKNPQJA4518. 

 
938. .=N =EHHAQNO, IgIA O’EH J’AOP L=O HeCEPEIA dA LH=?AN d=JO QJA OEPQ=PEKJ OEIEH=ENA HAO 

=PDHfPAO ?KQL=bHAO dA B=EPO dA dKL=CA AP HAO deHEJMQ=JPO L=OOEbHAO dA u LAEJAO-LH=J?DAN v =U=JP 

?KIIEO ?ANP=EJAO ?NEIAO KQ deHEPO, LKQN HAO IgIAO N=EOKJO MQA ?AHHAO MQE REAJJAJP d’gPNA 

eRKMQeAO, HAO LNAIEANO dARN=EAJP =RKEN dNKEP à QJ IEJEIQI dA ?KJOEdeN=PEKJ AP dEOLKOAN dA 

                                                
4515 !AA ,=J?U, 23 =RNEH 2012, FU:UH7J?ED fH7DT7?I; :; BKKPb=HH, Jq 11,!00980, EF.9?J. z *AdEP =NPE?HA LNeRKU=EP 
LHQO LNe?EOeIAJP MQ’u 9E:B D';IJ ;D9EKHK 7K9KD; I7D9J?ED BEHIGK; B'?DJUH;IIU 7FFEHJ; B7 FH;KL; GK; B7 L?EB7J?ED GK? 
BK? ;IJ H;FHE9hU; D';IJ :K; R 7K9KD; f7KJ; EK DUgB?g;D9; :; I7 F7HJ. "B :;LH7 :UCEDJH;H, B; 97I U9hU7DJ, 9ECC;DJ 
B7 IK8IJ7D9; ?DJ;H:?J; 7 FUDUJHU :7DI IED EHg7D?IC; v (Cf. A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN 
dKL=CA AOP EJ?KJOPEPQPEKJJAHHA v, EF.9?J., L. 1638). 
4516  . 4A*#22#, u *A FQCA =dIEJEOPN=PEB AP HA ?KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO O=J?PEKJO LNKJKJ?eAO LKQN 
dKL=CA v, EF.9?J., L. 2131, MQE, PKQP AJ eIAPP=JP ?APPA LKOOEbEHEPe AJ NeBQP=EP HA bEAJ-BKJde. 
4517 "8?:. 
4518 Cf. AJ ?A OAJO : "8?:. 
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?ANP=EJAO C=N=JPEAO HAQN K?PNKU=JP H= LKOOEbEHEPe dA RKEN HAQNO O=J?PEKJO NedQEPAO =Q RQ d’eHeIAJPO 

KbFA?PEBO4519.  

 
#J ?A OAJO, QJA de?EOEKJ dA H= FQNEdE?PEKJ =dIEJEOPN=PERA OQLNgIA NAJdQA H’=JJeA 

OQER=JPA AJ I=PEfNA dA dEO?ELHEJA CeJeN=HA = ?AJOQNe =QT IKPEBO dA HAQN EJ?KJOPEPQPEKJJ=HEPe, 

LKQN ?=QOA dA REKH=PEKJ dQ LNEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO, dAO O=J?PEKJO MQ=HEBEeAO 

d’=QPKI=PEMQAO =HKNO IgIAO MQA HAQNO ?KJOeMQAJ?AO LKQN HAO =PDHfPAO ?KJ?ANJeAO eP=EAJP 

bA=Q?KQL IKEJO CN=RAO MQA HAO OQOLAJOEKJO =QPKI=PEMQAO LNeRQAO AJ I=PEfNA dA dKL=CA4520. 

  
939. AQ OQNLHQO, =R=JP IgIA H’=dKLPEKJ dQ NfCHAIAJP dEO?ELHEJ=ENA PULA =JPEdKL=CA4521 OQN HA 

BKJdAIAJP dQMQAH HAO dEOLKOEPEKJO =JPEdKL=CA dA H= $$$ ?KJPAOPeAO =R=EAJP ePe =dKLPeAO AP =RA? 

HAMQAH AHHAO OA PNKQR=EAJP AJ ?KJBKNIEPe, HA !KJOAEH d’ÉP=P O’eP=EP IKJPNe DKOPEHA à H’=LLHE?=PEKJ 

dAO LAEJAO =QPKI=PEMQAO LNeRQAO L=N HA !+A MQ’EH NABQO=EP dA MQ=HEBEAN =EJOE AJ N=EOKJ dA HAQN 

JKJ-?KJBKNIEPe =Q LNEJ?ELA ?KJOPEPQPEKJJAH dA H’EJdEREdQ=HEO=PEKJ dAO LAEJAO4522. 

 
 'H ?KJOEdeN=EP AJ ABBAP, =Q IKIAJP dA H= N=PEBE?=PEKJ L=N H= $N=J?A dA H= !'"1, MQA 

H’=LLHE?=PEKJ d’QJ MQ=JPQI BETA LKQN HAO EJBN=?PEKJO =JPEdKL=CA AJREO=CeAO L=N HA !+A d=JO O= 

RANOEKJ =HKNO =LLHE?=bHA4523, O= LKOEPEKJ J’=U=JP AJ KQPNA L=O R=NEeA L=N H= OQEPA4524, JA LKQR=EP 

MQ’AJCAJdNAN H= IEOA AJ yQRNA dA LAEJAO u C7N?C7B;9O: v4525.  

                                                
4519 Cf. A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN dKL=CA AOP EJ?KJOPEPQPEKJJAHHA v, EF.9?J., L. 1638 
; AP  . 4A*#22#, u *A FQCA =dIEJEOPN=PEB AP HA ?KJPNmHA dA ?KJOPEPQPEKJJ=HEPe dAO O=J?PEKJO LNKJKJ?eAO LKQN 
dKL=CA v, EF.9?J., L. 2131. 
4520 Cf. !#, 21 K?PKbNA 2013, -??=JOAU, Jq 367107, EF.9?J., HAO FQCA =U=JP AJ ABBAP ?KJOEdeNe : u GK; B;I 
:?IFEI?J?EDI (w) 9dAO NfCHAIAJPO CeJeN=QT dA H= $edeN=PEKJ BN=Jd=EOA dA b=OGAP-b=HH ($$ ): 9EDf9eN=EAJP: KD 
97H79JVH; 7KJEC7J?GK; R B7 IKIF;DI?ED FEKH KD 91: EK :;KN 92: M;;A-;D:I IFEHJ?fI FEKH JEKI B;I B?9;D9?UI GK? (w) 
9=QN=EAJP: UJU I7D9J?EDDUI :; JHE?I 93: EK GK7JH; 94: f7KJ;I J;9hD?GK;I 7K 9EKHI :'KD; CWC; I7?IED IFEHJ?L;, I7DI 
h78?B?J;H B'EHg7D; :?I9?FB?D7?H; 9ECFUJ;DJ R IJ7JK;H IKH B'?CFKJ78?B?JU ;ff;9J?L; :;I f7KJ;I J;9hD?GK;I D? BK? 
F;HC;JJH; :; J;D?H  9ECFJ; :;I 9?H9EDIJ7D9;I FHEFH;I R 9h7GK; ;IFV9; (w) CU9EDD7?II9=EAJP: B; FH?D9?F; 
:'?D:?L?:K7B?I7J?ED :;I F;?D;I (w) :U9EKB9=JP: :; B'7HJ?9B; 8 :; B7 DU9B7H7J?ED :;I :HE?JI :; B'hECC; ;J :K 9?JEO;D, 
;J (w) 9eP=EAJP:, F7H IK?J;, ;DJ79hU;I :';N9VI :; FEKLE?H v. - Cf. !. "3"-%,-,, u *= NeCHAIAJP=PEKJ dA 
BedeN=PEKJO OLKNPERAO à H’eLNAQRA dQ LNEJ?ELA d’EJdEREdQ=HEO=PEKJ dAO LAEJAO v, EF.9?J., L. 810. 
4521 Cf. "e?NAP Jq 2006-1768 dQ 23 de?AIbNA 2006 NAH=PEB =QT LNK?edQNAO AP O=J?PEKJO dEO?ELHEJ=ENAO AJ I=PEfNA 
dA HQPPA ?KJPNA HA dKL=CA DQI=EJ, J(, 30 de?AIbNA 2006, L. 20167. 
4522 Cf. !# AREO, 12 K?PKbNA 2006, Jq 373750, EF.9?J. 
4523 1KEP HA !+A dA 2003. 
4524 Cf. !# AREO, 26 FQEJ 2014, Jq 388772, EF.9?J. - 4. AJ?KNA : 0=LLKNP A,, Jq 2441, EF.9?J., L. 44. - AHKNO IgIA 
MQA HAO dEOLKOEPEKJO eMQER=HAJPAO LNeRQAO L=N HAO RANOEKJO OQER=JPAO dQ !+A, MQKEMQA LNeRKU=JP dAO O=J?PEKJO dA 
LHQO AJ LHQO OeRfNAO dAO B=EPO dA dKL=CA, AJREO=CA=EAJP d=JO HA IgIA PAILO dAO LKOOEbEHEPeO d’ATKJeN=PEKJ KQ dA 
NedQ?PEKJ dA O=J?PEKJO LHQO H=NCAO. - .=N =EHHAQNO, B=EP LNKbHeI=PEMQA, H= $N=J?A J’AOP OAIbHA-P-EH, LKQN HA !KJOAEH 
d’ÉP=P, HEeA AJ?KNA =QFKQNd’DQE MQA L=N HA !+A dA 2003 (Cf. !# AREO, 26 FQEJ 2014, Jq 388772, FHU9. ; 0=LLKNP 
A,, Jq 2441, EF.9?J., L. 39). *A B=EP LKQN ?A dANJEAN dA LNEREHeCEAN QJA PAHHA OKHQPEKJ JKQO AILg?DA dA dEOLKOAN 
JKP=IIAJP d’QJA ReNEP=bHA eR=HQ=PEKJ dA H= ?KJBKNIEPe dAO dEOLKOEPEKJO dQ dANJEAN !+A NAH=PERAO =QT O=J?PEKJO 
=JPEdKL=CA REO-à-REO dA JKO LNEJ?ELAO ?KJOPEPQPEKJJAHO, AP JKP=IIAJP dQ LNEJ?ELA d’EJdEREdQ=HEO=PEKJ. 
4525 Cf. !# AREO, 12 K?PKbNA 2006, Jq 373750, EF.9?J. ; !# AREO, 26 FQEJ 2014, Jq 388772, EF.9?J. ; 0=LLKNP A,, 
Jq 2441, EF.9?J., L. 44. 
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940. .KQNP=JP, AJ RANPQ dA ?A ?KdA =QMQAH HAO NfCHAIAJPO dA HA $$$ eP=EAJP ?KJBKNIAO OQN ?A 

LKEJP4526, OAQHAO HAO OQbOP=J?AO =HKNO =LLAHeAO u JKJ OLe?EBEMQAO v4527 eP=EAJP ?KJ?ANJeAO L=N 

HAQNO Ie?=JEOIAO NAOLA?PEBO AJREO=CA=JP dAO O=J?PEKJO u OPNE?PAIAJP v =QPKI=PEMQAO, ?KIIA 

?’eP=EP HA ?=O AJ H’AOLf?A.  

 
*AdEP NfCHAIAJP dAR=EP dKJ? gPNA ?KJOEdeNe ?KIIA =JPE?KJOPEPQPEKJJAH AP ?A d’=QP=JP 

LHQO MQA, ?KJPN=ENAIAJP ?APPA BKEO-?E =Q !+A4528, =Q?QJA LKOOEbEHEPe dA NedQ?PEKJ dA O=J?PEKJ, 

AP dKJ? dA IKdQH=PEKJ dA ?AHHA-?E J’eP=EP AJREO=CA=bHA4529 !  

 
941. 2KQPABKEO, PAH JA BQP L=O HA ?=O LKQN H= !AA dA ,=J?U MQE ?AJOQN= HA FQCAIAJP dA 

LNAIEfNA EJOP=J?A =Q PEPNA dA H’u ANNAQN dA dNKEP v4530, IKUAJ dA HeC=HEPe EJPANJA MQE AOP, =RA? 

H’ANNAQN dA B=EP, NeCQHEfNAIAJP OKQHARe. 

B - L’,88,u8 d, d850: ,: 2’,88,u8 d, -(0:  
 
942. *A FQCA =dIEJEOPN=PEB O=EOE d’QJ NA?KQNO LKQN AT?fO dA LKQRKEN ABBA?PQA QJ ?KJPNmHA OQN 

HAO IKPEBO dA B=EP KQ dA dNKEP4531 MQE KJP ?KJdQEP QJ KNC=JEOIA LQbHE? KQ =OOEIEHe, PAH MQ’QJA 

BedeN=PEKJ deHeC=P=ENA OLKNPERA, à LNAJdNA dAO de?EOEKJO dA O=J?PEKJ, HAOdEPO IKPEBO ?KJOPEPQ=JP 

AJ MQAHMQA OKNPA HAO u 7DJU9U:;DJI BEg?GK;I v4532 dA ?AO de?EOEKJO. 

 
3JA PNELHA NAI=NMQA O’EILKOA =Q LNe=H=bHA O’=CEOO=JP dA ?AO ?=QOAO d’EHHeC=HEPe. 2KQP 

d’=bKNd, HAO u CEJ?fI v OA dKERAJP d’gPNA dEOPEJCQeO à H= BKEO dA H= u CEJ?L7J?ED v AP dAO 

                                                
4526 Cf. !+A (2003), =NP. 10 u 1=J?PEKJO à H’AJ?KJPNA dAO EJdEREdQO v, LP. 2 u 1QOLAJOEKJO EILKOeAO AJ ?=O d’QO=CA 
dA OQbOP=J?AO KQ IePDKdAO EJPANdEPAO v. 
4527 "eOKNI=EO MQ=HEBEeAO dA OQbOP=J?AO u JKJ OLe?EBEeAO v. 
4528 Cf. "8?:., LPO. 2 u 1QOLAJOEKJO EILKOeAO AJ ?=O d’QO=CA dA OQbOP=J?AO KQ IePDKdAO EJPANdEPAO v, AP 5 
u AJJQH=PEKJ KQ NedQ?PEKJ dA H= LeNEKdA dA OQOLAJOEKJ b=OeA OQN dAO ?EN?KJOP=J?AO AT?ALPEKJJAHHAO v. 
4529 #J ABBAP, OAQHA QJA LKOOEbEHEPe d’=JJQH=PEKJ PKP=HA dA H= O=J?PEKJ eP=EP LKOOEbHA AJ =LLHE?=PEKJ dA H’=NPE?HA 43 
dQ 0fCHAIAJP =JPEdKL=CA dA H= $$$ (OQEPA à H= LNAQRA d’QJA u 78I;D9; :; f7KJ; EK DUgB?g;D9; :; 9H:7 F7HJ v dA 
H’=PDHfPA). !AH= u H;L?;D9P: f?D7B;C;DJ R U97HJ;H B'?:U; CWC; :; :EF7g; :ED9 :; f7KJ;. (H, 9';IJ :7DI B; 97:H; :'KD 
97I :; :EF7g; GK; B7 GK;IJ?ED :K H;IF;9J :;I FH?D9?F;I :; L7B;KH 9EDIJ?JKJ?EDD;BB; (w) 9dA Je?AOOEPe, 
LNKLKNPEKJJ=HEPe AP EJdEREdQ=HEO=PEKJ: F7H B; HVgB;C;DJ :; BKJJ; 9EDJH; B; :EF7g; :; B7 FFF I; FEI;, F7I ;D 
:;hEHI... v (A. .#0,-2, u $KKPb=HH : H= OQOLAJOEKJ LNKJKJ?eA LKQN dKL=CA AOP EJ?KJOPEPQPEKJJAHHA v, EF.9?J., L. 
1638). 
4530 "ALQEO H’=dKLPEKJ dAO dEOLKOEPEKJO LNKbHeI=PEMQAO MQA ?APPA !AA = NABQOe dA ?AJOQNAN, H= OEPQ=PEKJ = eRKHQe 
d=JO HA OAJO d’QJA bA=Q?KQL LHQO CN=JdA LNEOA AJ ?KILPA dAO dNKEPO AP HEbANPeO dAO =PDHfPAO =Q IKIAJP dA HAQN 
EJBHECAN dAO O=J?PEKJO =JPEdKL=CA. - Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA 
FQNEdEMQA EJPANJA v, EF.9?J., L. 12 ; KQ 4AEHHA LANI=JAJPA, "E?P. LANI. "N. OLKNP, u *= HQPPA ?KJPNA HA dKL=CA à H'DAQNA 
dA H'D=NIKJEO=PEKJ =RA? HA ?KdA IKJdE=H 2015 v, EF.9?J. 
4531 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 807 ; (. 5A*',#, DHE?J 7:C?D?IJH7J?f, 
EF.9?J., Jq 638 ; KQ ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 797. 
4532 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 807 : PKQPA ?KJOEdeN=PEKJ u H;B7J?L; R 
BkE8j;J :; Bk79J; v KQ à OKJ u 9EDJ;DK v eP=JP deOKNI=EO AT?HQA AJ ?A dKI=EJA. 
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u CE8?B;9O: v MQE KJP ?KJdQEP à H’=dKLPEKJ d’QJ =?PA, u H7?IED FEKH B7GK;BB; ED F7HB; IEKL;DJ :; 

9ED:?J?ED v4533.  

 
943. .=N =EHHAQNO, OE d=JO HAO DULKPDfOAO ?KJOEdeNeAO H= FQNEdE?PEKJ =dIEJEOPN=PERA LNK?fdA à 

u KD; :EK8B; EFUH7J?ED v dA NA?DAN?DA AP dA ?KJPNmHA dA H= HeC=HEPe dAO IKPEBO4534, OAQHO u B;I 

CEJ?fI :; :HE?J IEDJ JEKjEKHI IKI9;FJ?8B;I :9A: (w) 9EDJH[B9A: v4535. 

 
*= dANJEfNA NAI=NMQA =QN=EP PN=EP à H= OAQHA I=PEfNA OLKNPERA, AP PKQP L=NPE?QHEfNAIAJP =QT 

u :U9?I?EDI fU:UH7B;I ?D:?L?:K;BB;I (w) 9ED:?J?EDD9=JP: B7 F7HJ?9?F7J?ED :;I ?D:?L?:KI R B7 

9ECFUJ?J?ED v KQ à ?AHHAO u B?U;I R 9; GKk?B ;IJ FEII?8B; :k7FF;B;H B7 iFEB?J?GK;j IFEHJ?L; :;I 

fU:UH7J?EDI v4536.  

 
944. "=JO HA LNAIEAN ?=O, u B;I I?JK7J?EDI D; FHUI;DJ;DJ9=JP: F7I :; F7HJ?9KB7H?JUI DEJ78B;I 

B?U;I R B7 9ECFUJ?J?ED IFEHJ?L;, B; 9EDJH[B; :; BUg7B?JU ;N;H9U F7H B; jKg; (w) 9NAOPA: 

9B7II?GK; v4537, N=EOKJ LKQN H=MQAHHA ?AO MQAOPEKJO OANKJP OQ??EJ?PAIAJP =bKNdeAO4538. 

 
"=JO HA OA?KJd ?=O, =HKNO JKP=IIAJP MQ’EH OAIbH=EP =?MQEO MQA u B; jKg; 7:C?D?IJH7J?f 

7:7FJ9=EP: BkUJ;D:K; ;J Bk?DJ;DI?JU :; IED 9EDJH[B; 7f?D :; H;IF;9J;H B;I 7IF;9JI IFEHJ?fI :;I 

:U9?I?EDI 9EDJ;IJU;I v4539, H= OEPQ=PEKJ REAJP d’eRKHQAN AJ OAJO EJRANOA4540, EILKO=JP dA H= OKNPA 

QJA ePQdA =LLNKBKJdEA dA ?APPA LNKbHeI=PEMQA4541.  

                                                
4533 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 797. 
4534 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 807 : EJOEOP=JP AJ KQPNA OQN HA B=EP MQA H= 
LNAIEfNA KLeN=PEKJ u I; H7JJ79h; 7K 97H79JVH; ?DGK?I?JEH?7B :; B7 FHE9U:KH; ;J 7K :UL;BEFF;C;DJ FHUJEH?;D :K 
FEKLE?H :k?DIJHK9J?ED :K jKg; 7:C?D?IJH7J?f v, =HKNO MQA H= OQER=JPA u 9EDIJ?JK; Bk;N;H9?9; 9B7II?GK; :; B7 fED9J?ED 
jKH?:?9J?EDD;BB; v.  
4535 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 797 : AJ ABBAP, OE QJ u 9d:Uf7KJ :; 87I; 
jKH?:?GK; v AOP OKQHECJe L=N HAO FQCAO, u I7Kf :7DI B;I GK;BGK;I H7H;I 97I E] B; jKg; 79QN=EP: B; FEKLE?H :; FHE9U:;H 
R KD; IK8IJ?JKJ?ED :; 87I; BUg7B; IKH B7GK;BB; Bk79J; FEKHH7?J I; fED:;H v, EH OAN= u 7DDKBU v LQNAIAJP AP OEILHAIAJP 
O=JO MQA d’=QPNAO ?KJOEdeN=PEKJO J’AJPNAJP AJ HECJA dA ?KILPA ("8?:., Jq 798). 
4536 !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I 
:; jKIJ?9;, EF.9?J., LL. 218-219 9LKQN ?APPA dEOPEJ?PEKJ, u B;9O: jKg;9O: J9AJ=JP: 9ECFJ; 9d=JO H= OA?KJdA =HPANJ=PERA: 
:;I E8j;9J?fI :; D7JKH; IFEHJ?L; FEKH 7FFHU9?;H I? B;I HVgB;I :; :HE?J EDJ UJU H;IF;9JU;I v (?8?:., L. 219):. 
4537 "8?:., L. 218. 
4538 *AO IKUAJO dA HeC=HEPe REOeO eP=JP H’u ANNAQN dA dNKEP v ?KIIA, O’=CEOO=JP dA H’u ANNAQN dA B=EP v, ?AHQE PENe dA 
H’u EJAT=?PEPQdA dA H= I=PeNE=HEPe dAO B=EPO v MQE KJP ?KJdQEP JKP=IIAJP à H’EJBHE?PEKJ d’QJA O=J?PEKJ.  
4539 !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I 
:; jKIJ?9;, EF.9?J., L. 219. 
4540 !KJ?ANJ=JP dERANOAO OEPQ=PEKJO d=JO HAOMQAHHAO u B;I F7HJ?9KB7H?IC;I IFEHJ?fI (w) 9ED:K?I9=EAJP: 9HA FQCA 
=dIEJEOPN=PEB: R 7:7FJ;H Bk7FFB?97J?ED :;I HVgB;I jKH?:?GK;I (w) F7H B7 9HU7J?ED :; FH?D9?F;I IFU9?f?GK;I 7K I;HL?9; 
FK8B?9 :K IFEHJ v (KQ) ;D f7?I7DJ FHUL7BE?H B7 BEg?GK; IFEHJ?L; IKH B; :HE?J 7FFB?978B; v (Cf. "8?:., L. 219), HAO ?DKOAO 
OKJP NAOPeAO AJ H’eP=P AP HAO OKHQPEKJO dAIAQNeAO =LLHE?=bHAO. *AO NfCHAO REOeAO AJ H= ?EN?KJOP=J?A J’EIL=?P=JP L=O 
?AOO LNKLKO OANKJP AT?HQO dAO deRAHKLLAIAJPO OQER=JPO (Cf. JKP=IIAJP : "8?:., LL. 225-233). 
4541 'H O’=CEN= OLe?EBEMQAIAJP dA O’=PP=NdAN OQN HA PDfIA dQ ?KJPNmHA ABBA?PQe L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA OQN 
HAO IKPEBO dA B=EP =U=JP ?KJdQEP à H’EJBHE?PEKJ d’QJA O=J?PEKJ dEO?ELHEJ=ENA (Cf. JKP=IIAJP dA I=JEfNA CeJeN=HA : ..-



  516 

945. 1ANKJP dEOPEJCQeAO dA I=JEfNA QOQAHHA H’u ;HH;KH :; :HE?J v (1) dA H’ u ;HH;KH :; f7?J v 

(2), H= FQNEdE?PEKJ =dIEJEOPN=PERA eP=JP EJPANRAJQA à dERANOAO NALNEOAO AJ RQA dA O=J?PEKJJAN dAO 

de?EOEKJO BedeN=HAO LKNPAQOAO dA PAHO RE?AO4542.  

1 - L’,88,u8 d, d850: 
 
946. .=NP=JP dQ LNEJ?ELA MQA H= b=OA FQNEdEMQA BKJd=JP QJA O=J?PEKJ ATEOP=EP, OANKJP 

O=J?PEKJJeAO =Q PEPNA dA H’u ANNAQN dA dNKEP v, P=JP H’QPEHEO=PEKJ d’QJ PATPA MQE JA LKQR=EP OANREN 

dA BKJdAIAJP à H= de?EOEKJ HEPECEAQOA, MQA O= Ie?KJJ=EOO=J?A L=N I=QR=EOA =LLHE?=PEKJ KQ 

EJPANLNeP=PEKJ ANNKJeA 4543.  

 
'H OAN= MQAOPEKJ dA O=J?PEKJJAN NAOLA?PERAIAJP QJ u I=JMQA dA b=OA HeC=HA v AP H’u ANNAQN 

dA dNKEP v LNKLNAIAJP dEPA4544, HAO dAQT DULKPDfOAO eP=JP L=NBKEO ?KJBKJdQAO AJ dK?PNEJA ?KIIA 

AJ FQNEOLNQdAJ?A4545.  

 
947. 'H L=N=iP ?ALAJd=JP EJPeNAOO=JP dA JA L=O AJPNAPAJEN ?APPA ?KJBQOEKJ dfO HKNO MQA d=JO dAO 

?EN?KJOP=J?AO B=EO=JP =LL=N=iPNA QJ deB=QP dA b=OA HeC=HA, HAO FQCAO LKQNNKJP, OKQO NeOANRA dQ 

NAOLA?P dA ?ANP=EJAO ?KJdEPEKJO FQNEOLNQdAJPEAHHAO4546, NA?KQNEN =Q Ie?=JEOIA dA u IK8IJ?JKJ?ED 

:; 87I; BUg7B; v4547 MQE R= AJCAJdNAN H= R=HEd=PEKJ dA H= de?EOEKJ HEPECEAQOA =HKNO MQ’AHHA =QN=EP 

JKNI=HAIAJP do gPNA ?AJOQNeA4548. 

 
1E ?A Ie?=JEOIA OAIbHA J’=RKEN F=I=EO ePe IEO AJ yQRNA L=N HAO FQCAO =dIEJEOPN=PEBO 

O=EOEO dA ?KJPAOP=PEKJO LKNP=JP OQN dAO de?EOEKJO dA O=J?PEKJ BedeN=HAO, QJA KNdKJJ=J?A Ne?AJPA 

                                                
*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 801 O.). - 4. =R=JP AJ I=PEfNA OLKNPERA : !. 
!&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; 
jKIJ?9;, EF.9?J., LL. 221-223. 
4542 Cf. JKP=IIAJP : +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 155 ; AP "E?P. LANI. 
"N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 180. 
4543 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., LL. 807-808 ; (. 5A*',#, DHE?J 
7:C?D?IJH7J?f, EF.9?J., Jq 639 ; AP ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 798-799. 
4544 Cf. ?8?:. 
4545 Cf. ..-*. $0'#0, u +KPEB (!KJPNmHA dAO), RUF. 9EDJ. 7:C., Jq 20. - !A IgIA =QPAQN LNKLKOA AJ ABBAP dA bEAJ 
dEBBeNAJ?EAN HAO dAQT (2) DULKPDfOAO, PN=EP=JP NAOLA?PERAIAJP d=JO H= L=NPEA dA OKJ KQRN=CA NAH=PERA =Q u 9?:EDJH[B; 
:;I CEJ?fI :; :HE?J v dQ u 9d:Uf7KJ :; 87I; jKH?:?GK; v LQEO dA H’u ;HH;KH :; :HE?J v (..-*. $0'#0, (. .#2'2, )HU9?I 
:; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 798-799). 
4546 Cf. !# 1A?P., 8 I=NO 1957, REPU, %;8., L. 147, ?KJ?H. +. +-11#2 ; AJDA, 1957, L. 182, ?DNKJ. (. 
$-30,'#0 AP %.  0A' A,2. z 4. ".  A'**#3*, %k;ff?979?JU 9ECF7HU; :;I H;9EKHI FEKH ;N9VI :; FEKLE?H ;J 
:; FB;?D 9EDJ;DJ?;KN E8j;9J?f ;D :HE?J FK8B?9 fH7DT7?I, PDfOA *A &=RNA, 2000, LL. 288 O. 
4547 Cf. (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 639 ; KQ ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, 
EF.9?J., JJq 798. 
4548 4. 0. !&A.31, DHE?J :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f, 13fIA ed., EF.9?J., Jq 1124, L. 1005 : QJ PAH LNK?ede 
?KJOEOPA LKQN HA FQCA dQ 0#. à u H7JJ79h;H B7 :U9?I?ED 7K J;NJ; GK?, 9EDJH7?H;C;DJ R 9;BK? H;J;DK F7H 
Bk7:C?D?IJH7J?ED, ;IJ FHEFH; R B; jKIJ?f?;H BUg7B;C;DJ v. 
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OQOLAJd=JP QJA de?EOEKJ dA H’A$*" H=EOOA LAJOAN MQ’EHO U OAN=EAJP DKOPEHAO4549, =HKNO IgIA L=N 

MQ’QJA OQbOPEPQPEKJ dA b=OA HeC=HA = LQ gPNA KLeNeA L=N ?AO dANJEANO AJ LNeOAJ?A d’QJA O=J?PEKJO 

dEO?ELHEJ=ENA LNKJKJ?eA L=N H’AQPKNEPe dAO I=N?DeO BEJ=J?EANO (A+$)4550. 

 
948. #J I=PEfNA dEO?ELHEJ=ENA ?H=OOEMQA4551 ?KIIA =JPEdKL=CA, ?’AOP d=JO HA ?=dNA dA OKJ 

?KJPNmHA LKNP=JP OQN H= MQ=HEBE?=PEKJ FQNEdEMQA dAO B=EPO MQA HA FQCA =dIEJEOPN=PEB4552 R= AJOQEPA 

O=J?PEKJJAN =Q PEPNA dA H’u ANNAQN dA dNKEP v LNKLNAIAJP dEPA, QJA =LLHE?=PEKJ EJAT=?PA dAO PATPAO. 

 
"=JO HA dKI=EJA =JPEdKL=CA, d’=EHHAQNO, HAO de?EOEKJO dA ?AJOQNA L=N HA !KJOAEH d’ÉP=P 

dAO =NNgPO NAJdQO L=N HAO LNAIEANO FQCAO OQN ?A BKJdAIAJP EJPANREAJJAJP =OOAV OKQRAJP, OKEP AJ 

RQA dA B=ENA eRKHQAN H= FQNEOLNQdAJ?A OQN QJA MQAOPEKJ, OKEP =BEJ dA ?AJOQNAN H’=Qd=?A dAO FQCAO 

O=EOEO LNe=H=bHAIAJP MQE OKQD=EP=EAJP AJ B=ENA dA IgIA.  

 
949. 'H AOP JKP=IIAJP EJPANRAJQ AJ RQA dA ?AJOQNAN H= de?EOEKJ d’QJA !KQN =dIEJEOPN=PERA 

d’=LLAH MQE =R=EP ATAN?e, ?KIIA EH eP=EP dA FQNEOLNQdAJ?A ?KJOP=JPA AJ I=PEfNA dEO?ELHEJ=ENA4553, 

dA J’ATAN?AN MQ’QJ ?KJPNmHA NAOPNAEJP OQN HA ?DKET dA H= O=J?PEKJ dA OQOLAJOEKJ4554.  

 
AQ NAC=Nd dA H’eRKHQPEKJ CeJeN=HA dA H= FQNEOLNQdAJ?A =dIEJEOPN=PERA AJ I=PEfNA dA 

?KJPNmHA dAO O=J?PEKJO dEO?ELHEJ=ENAO4555, H= FQNEdE?PEKJ OQLNgIA =R=EP de?Ede dA B=ENA eRKHQAN OKJ 

?KJPNmHA dA H’=deMQ=PEKJ dA H= LAEJA à H= B=QPA AJ I=PEfNA dA dKL=CA, =BEJ MQA OKEP OQbOPEPQe =Q 

?KJPNmHA dA H’ANNAQN I=JEBAOPA d’=LLNe?E=PEKJ QJ ?KJPNmHA u JKNI=H v4556. 

                                                
4549 Cf. !#, -Nd. dA NeBeNe, 24 JKRAIbNA 2015, &H B., Jq 394200, ; JKH?IFEHJ, Jq 161, 2016, L. 27, ?DNKJ. #. 
&-,-0A2. - *AO FQCAO O=EOEO L=N=EOO=JP ?KJOEdeNAN MQA H’A$*" =U=JP O=J?PEKJJe QJ =PDHfPA OQN HA BKJdAIAJP dAO 
dEOLKOEPEKJO NAH=PERAO à OKJ LKQRKEN dA NeBKNI=PEKJ dAO de?EOEKJO BedeN=HAO 9Cf. !. OLKNP, =NP. *. 232-22 =H. 1 3q: 
=QN=EP do H’gPNA OQN ?AHQE dA H’=NP. *. 232-22 =H. 1 2q dQ !KdA dQ OLKNP 9&ULKPDfOA dA ?=NAJ?A dAO KNC=JAO 
dEO?ELHEJ=ENAO BedeN=QT:, O=JO MQ’QJA OQbOPEPQPEKJ dA b=OA HeC=HA JA OKEP AJREO=CA=bHA. 
4550 Cf. !#, 22 I=E 2012, &7H?, Jq 344589, R-DF, 2012, L. 123, KbO. #. "#8#38#. 
4551 Cf. !#, 16 F=JREAN 1985, B;DJ;j79, %;8., L. 11. z !#, 30 K?PKbNA 1996, B;BL7B, Jq 126852, EF.9?J. 
4552 Cf. !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I 
fEHC;I :; jKIJ?9;, EF.9?J., LL. 219-220. 
4553 Cf. !#, 22 K?PKbNA 1993, CB7K:; %EH;DJP, Jq 109076, D., 1995, OKII., L. 58, JKPA (.-.. )A0A/3'**-. 
4554 Cf. !#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, EF.9?J. 
4555 Cf. +. +-*','#0-"3 -12, u x LNKLKO d'QJA =QPNA {FQNEOLNQdAJ?A EIIKbEHA| v, AJDA, 2013, L. 1380. 
4556 4. !AA *UKJ, 7 FQEHHAP 2011, AK:;8;HJ, Jq10*701811, JKH?IFEHJ, 2012, J

K
 119, L. 34, ?KII. (.-$. 

*A!&A3+# ; D., 2012, L=J., L. 704, KbO. (.-$. *A!&A3+# : LKQN QJA de?EOEKJ dA ?AJOQNA L=N QJA !AA d’QJ 
=NNgP NAJdQ L=N QJ 2A (Cf. 2A !HANIKJP $ANN=Jd, 25 I=E 2010, AK:;8;HP, Jq 801200, ; D., 2011, L=J., L. 703, KbO. 
.. 0-!'.-,) =U=JP NABQOe dA LNK?edAN à QJ ?KJPNmHA JKNI=H O’=CEOO=JP dQ ?DKET dA H= O=J?PEKJ (!KJBKNIeIAJP à 
H= JKQRAHHA OKHQPEKJ =dKLPeA L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA OQLNgIA : 9f. !#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; 
:'7JhBUJ?IC;, Jq 324439, EF.9?J.) =dKLPeA L=N QJA BedeN=PEKJ OLKNPERA J=PEKJ=HA d=JO QJ ?=O d’ATPAJOEKJ L=N ?AHHA-?E 
=QT I=JEBAOP=PEKJO dA IgIA JERA=Q d’QJA O=J?PEKJ EJBHECeA à QJ =PDHfPA L=N H’KNC=JA dEO?ELHEJ=ENA EJPANJ=PEKJ=H 
dKJP EH deLAJd=EP (4. AJ?KNA : !AA .=NEO, 11 K?PKbNA 2011, FU:UH7J?ED fH7DT7?I; :; HKg8O, Jq 10.A004656, ; 
JKH?IFEHJ, 2012, Jq 119, L. 34, ?KII. (.-$. *A!&A3+# ; D., 2012, L=J., L. 704, KbO. (.-$. *A!&A3+# ; BKBB. 
D?9J. F;HC. :H. IFEHJ, 2012, Jq 188, L. 8, KbO. ". 0É+7). 
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950. *A !KJOAEH d’ÉP=P = AJ?KNA LQ ?AJOQNAN OQN HA BKJdAIAJP dA H’ANNAQN dA dNKEP4557 QJA 

de?EOEKJ d’QJA !AA =U=JP AOPEIe KLLKNPQJ dA HEIEPAN L=NPEAHHAIAJP u H’ABBAP deRKHQPEB dA 

H’=LLAH v d=JO HAO LNK?edQNAO BedeN=HAO OLKNPERAO4558. 

 
!’AOP HA LHQO OKQRAJP AJ LNeOAJ?A d’QJA =LLHE?=PEKJ EJAT=?PA dA PATPAO BedeN=QT MQ’QJ 

PAH BKJdAIAJP OAN= NAPAJQ, ?’AOP-à-dENA OQEPA =Q ?KJPNmHA L=N HAO FQCAO O=EOEO dA H= MQ=HEBE?=PEKJ 

FQNEdEMQA dAO B=EPO KQ ?KJPNmHA dA H’u ANNAQN dA B=EP v. 

2 - L’,88,u8 d, -(0: 
 
951. AQ PEPNA dA H’u ;HH;KH :; f7?J v4559, HA ?KJPNmHA FQNEdE?PEKJJAH ?KJOEOPAN= NAOLA?PERAIAJP 

AJ QJA ReNEBE?=PEKJ dA H’ u ;N79J?JK:; C7JUH?;BB; v ?KIIA dA H= u GK7B?f?97J?ED jKH?:?GK; v dAO 

B=EPO (() =U=JP ?KJdQEP à H’EJBHE?PEKJ d’QJA O=J?PEKJ dEO?ELHEJ=ENA OLKNPERA, ?KJPNmHA  Je=JIKEJO 

u IKI9;FJ?8B; :; L7H?7J?EDI v4560 ()) AJ ?AO DULKPDfOAO. 

( - L, c54:8E2, d, 2’,x(c:0:ud, 3(:B80,22, ,: d, 2( 7u(20-0c(:054 1u80d07u, d,9 -(0:9 
 

952. "ENA MQA HA ?KJPNmHA dAO FQCAO =dIEJEOPN=PEBO R= LKNPAN OQN u Bk;N79J?JK:; C7JUH?;BB; :;I 

CEJ?fI :; f7?JI v MQE KJP K??=OEKJJe H= LNEOA d’QJA O=J?PEKJ dEO?ELHEJ=ENA, ?’AOP OECJEBEAN MQA HAO 

B=EPO OQN HAOMQAHO ?AHHA-?E NALKOA dKERAJP ATEOPAN u HU;B9HAIAJP: v, AP L=N ?KJOeMQAJP O’gPNA 

u FHE:K?J9O: v4561, FQOPEBE=JP dfO HKNO H’edE?PEKJ dA ?APPA de?EOEKJ.  

 
"=JO QJA AOLf?A =OOAV =J?EAJJA, H= !KIIEOOEKJ OLKNPERA J=PEKJ=HA dA H= $edeN=PEKJ 

BN=Jd=EOA dA ?U?HEOIA =R=EP OQOLAJdQ LKQN dKL=CA QJ ?KQNAQN4562. 

  
953. !AHQE-?E OA PKQNJ= =HKNO RANO HA 2NEbQJ=H =dIEJEOPN=PEB dA .=NEO MQE PN=JOIEP O= NAMQgPA AJ 

=JJQH=PEKJ =Q !KJOAEH d’ÉP=P MQE eP=EP ?KILePAJP LKQN FQCAN dA ?APPA =BB=ENA, H= de?EOEKJ HEPECEAQOA 

OA BKJd=JP OAHKJ OAO dENAO OQN dAO B=EPO I=PeNEAHHAIAJP EJAT=?PO. 

 
 EAJ HQE AJ LNEP, H= FQNEdE?PEKJ OQLNgIA ?KJOEdeN=JP AJ H’AOLf?A MQA : u FEKH ?DfB?g;H R 

(w) 9?A dANJEAN: B7 I7D9J?ED 7JJ7GKU;, B7 9ECC?II?ED IFEHJ?L; D7J?ED7B; :; B7 FU:UH7J?ED 

                                                
4557 Cf. !#, 26 de?AIbNA 2012, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 350833, EF.9?J. 
4558 Cf. !AA +=NOAEHHA, 12 I=E 2011, &. Kh7B?: A, JK 09+A03093 ; JKH?IFEHJ, Jq 113, 2011, L. 10, JKPA $. 
*A%A0"# ; D., 2012, L. 704, KbO. (.-$. *A!&A3+#. 
4559 Cf. !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., LL. 809 O. ; (. 5A*',#, DHE?J 
7:C?D?IJH7J?f, EF.9?J., JJq 640 O. ; KQ ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 800 O. 
4560 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 800. 
4561 (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 636. z 4. AJ?KNA : !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 
7:C?D?IJH7J?f, EF.9?J., L. 810 ; KQ ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 800.  
4562 !#, 22 I=E 1992, ,787J?;H, Jq 103527, %;8., L. 1331 ;  7P. )7B., 23 K?PKbNA 1992, L. 6. 
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FH7DT7?I; :; CO9B?IC; I';IJ fED:U; IKH 9; GK; B;I 7D7BOI;I CU:?97B;I HU7B?IU;I (w) 7KH7?;DJ 

f7?J 7FF7H7YJH; KD H7FFEHJ J;IJEIJUHED; IKH UF?J;IJEIJUHED; IKFUH?;KH R 6 ; GK'?B H;IIEHJ :;I 

F?V9;I :K :EII?;H ;J DEJ7CC;DJ :K H7FFEHJ :';NF;HJ?I; EH:EDDU F7H B; FHUI?:;DJ :; B7 I;9J?ED 

:K 9EDJ;DJ?;KN :K CEDI;?B :'EJ7J GK;, 9ECFJ; J;DK :; B7 9EDIJ?JKJ?ED ;J :; B'Sg; :; (w) 9H’=PDHfPA 

?KJ?ANJe:, B;I HUIKBJ7JI :; B'7D7BOI; CU:?97B; 9?-:;IIKI C;DJ?EDDUI D; FEKL7?;DJ WJH; H;g7H:UI 

9ECC; HULUB7DJ 7L;9 9;HJ?JK:; B';N?IJ;D9; :'KD :EF7g; ; GK; F7H IK?J; B7 9ECC?II?ED IFEHJ?L; 

D7J?ED7B; :; B7 FU:UH7J?ED FH7DT7?I; :; CO9B?IC; I';IJ fED:U; IKH KD gH?;f GK? D';IJ F7I 

C7JUH?;BB;C;DJ UJ78B? ; GK; B7 I7D9J?ED FHEDED9U; IKH 9; fED:;C;DJ ;IJ :VI BEHI ;DJ79hU; 

:';N9VI :; FEKLE?H v4564.  

 
954. 2KQFKQNO =Q PEPNA dA H’u ANNAQN dA B=EP v, HAO FQCAO RKJP ReNEBEAN MQA ?AO dANJEANO OKJP u :; 

D7JKH; R fED:;H, ;D :HE?J B7 :U9?I?ED v4565 dA O=J?PEKJ =dKLPeA.  

 
'HO OANKJP =HKNO HEbNAO dA de?EdAN d=JO H’DULKPDfOA Kn, QJA dEOLKOEPEKJ HeC=HA LNeRKEN= HAO 

u 97H79JVH;I GK; :E?J FHUI;DJ;H KD; I?JK7J?ED :; f7?J, (w) I? B;I I?JK7J?EDI 9ED9HVJ;I GK? B9AQN: 

IEDJ IEKC?I;I H;BVL;DJ EK DED :; 9;I J;HC;I ;J Ik?B :E?9RAJP:, :VI BEHI, B;KH 7FFB?GK;H EK DED B7 

BE? v4566. 

 
955. AEJOE, HA FQCA =dIEJEOPN=PEB = LQ de?EdAN dA ?AJOQNAN H= MQ=HEBE?=PEKJ FQNEdEMQA ANNKJeA 

BKJd=JP HAO de?EOEKJO dAO KNC=JAO dEO?ELHEJ=ENAO EJBHECA=JP dAO O=J?PEKJO à HAQNO IAIbNAO =BBEHEeO 

à N=EOKJ dA B=EPO MQE JA LKQR=EAJP HAO FQOPEBEAN4567. 

 
#J NfCHA CeJeN=HA, OKJP ?KJ?ANJeAO HAO de?EOEKJO LNEOAO à H’AJ?KJPNA d’QJ HE?AJ?Ee =BEJ dA 

O=J?PEKJJAN QJ ?KILKNPAIAJP IAPP=JP AJ ?=QOA HAO EJPeNgPO dA H= BedeN=PEKJ4568 KQ dA H’QJ dA OAO 

NALNeOAJP=JPO4569 O=JO MQA HAO PATPAO ATEOP=JPO JA LNeRKEAJP dA LKOOEbEHEPeO dENA?PAO dA O=J?PEKJO. 

 

                                                
4564 !#, 22 I=E 1992, ,787J?;H, Jq 103527, EF.9?J. - !#, 16 I=NO 1998, FU:UH7J?ED fH7DT7?I; :K IFEHJ 7KJECE8?B;, 
Jq 169743, EF.9?J. - 4. AJ?KNA à H’EJRANOA : !#, 12 I=E 1989, DKfEKHD?;H, JJq 88271, 90349, 91321 AP 95569, %;8., 
L. 954.  
4565 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 811. 
4566 (. 5A*',#, DHE?J 7:C?D?IJH7J?f, EF.9?J., Jq 641. 
4567 Cf. JKP=IIAJP : !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I 
:?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 219-221 ; AP +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, 
EF.9?J., Jq 158. 
4568 Cf. !#, 10 I=E 1995,  7KJh?;H, Jq 122401 ; !#, 22 K?PKbNA 1993, CB7K:; %EH;DJP, Jq 109076, EF.9?J. ; !#, 
8 FQEJ 1988,  7K:;, Jq 84772, %;8., L. 1035 ; 2A 4ANO=EHHAO, 16 I=E 1995, -Kg7KBJ, Jq 945182, EF.9?J. z 4. =QOOE : 
!AA .=NEO, 21 OALPAIbNA 1999, FU:UH7J?ED fH7DT7?I; :';I9H?C;, Jq 98.A03318. 
4569 Cf. !#, 11 I=E 1984, )U8;OH;, JJq 46828 AP 47935, EF.9?J. ; AP 2A 4ANO=EHHAO, 3 I=E 1995, -7KEJ7-"IA?D, Jq 
94551, EF.9?J. 
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956. !KJPN=ENAIAJP à ?AO dEBBeNAJPO IKUAJO d’=JJQH=PEKJ dA PKQPA de?EOEKJ =dIEJEOPN=PERA, 

HAO u :;gHUI :K 9EDJH[B; :;I CEJ?fI v4570 ATAN?e L=N HA FQCA =dIEJEOPN=PEB OKJP OQO?ALPEbHAO dA 

u CKBJ?FB;I L7H?7J?EDI v4571. 

) - U4 c54:8E2, H 9u9c,6:0)2, d, v(80(:0549 I 
 
957. 'H O’=CEP AJ H= I=PEfNA dA dEOPEJCQAN AJPNA HAO ?KJPNmHAO MQE RKJP NAOLA?PERAIAJP LKNPAN 

OQN u BkEFUH7J?ED :; GK7B?f?97J?ED jKH?:?GK; :;I f7?JI v AP OQN u Bk7:UGK7J?ED :K 9EDJ;DK :; Bk79J; 

9EDJ;IJU 7L;9 B7 9ED:?J?ED v HeC=HA4572.  

 
"=JO HA LNAIEAN ?=O, HA ?KJPNmHA KLeNe L=N HAO FQCAO LKNPA OQN H’ATEOPAJ?A IgIA dA H= 

O=J?PEKJ KQ OQN H= LKOOEbEHEPe MQA HAO B=EPO OKEAJP dA J=PQNA à H= BKJdAN. 'H OQBBEP à ?AP eC=Nd dA 

OECJEBEAN MQA HAO FQNEdE?PEKJO =dIEJEOPN=PERAO ATAN?AJP dALQEO HKJCPAILO QJ ?KJPNmHA 

u DEHC7B v4573 OQN H= MQ=HEBE?=PEKJ FQNEdEMQA dAO B=EPO LNKLNAO à AJCAJdNAN QJA LNEOA dA O=J?PEKJ 

L=N HAO BedeN=PEKJO OLKNPERAO4574. 

  
*= OA?KJdA DULKPDfOA NAH=PERA =Q ?KJPNmHA FQNEdE?PEKJJAH LKNP=JP à H= BKEO OQN HA ?DKET AP 

HA MQ=JPQI dA H= O=J?PEKJ BedeN=HA =dKLPeA NAPEAJdN= AJ NAR=J?DA H’=PPAJPEKJ. 'H AOP MQAOPEKJ dQ 

N=LLKNP KQ dA H’=deMQ=PEKJ AJPNA H= B=QPA NAPAJQA (H= ?KJdEPEKJ HeC=HA eP=JP ?KJOEdeNeA ?KIIA 

NAILHEA) AP H= O=J?PEKJ LNKJKJ?eA AJ ?KJOeMQAJ?A, ?’AOP-à-dENA dA H= u FHEFEHJ?EDD7B?JU v dA H= 

IAOQNA =dKLPeA4575. 

 
958. *A ?KJPNmHA dA H= FQNEdE?PEKJ =dIEJEOPN=PERA ATAN?e OQN HAO O=J?PEKJO dEO?ELHEJ=ENAO 

=JPEdKL=CA AOP ePAJdQ, L=OO=JP d’QJ u ?KJPNmHA NAOPNAEJP v (1) à QJ u ?KJPNmHA JKNI=H v dA H= 

LNKLKNPEKJJ=HEPe dAO de?EOEKJO BedeN=HAO (2). 

 

                                                
4570 $. +#**#0A7, u 0A?KQNO LKQN AT?fO dA LKQRKEN (+KUAJO d'=JJQH=PEKJ) v, EF.9?J., Jq 43. 
4571 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 801.  
4572 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 802 O. 9.NAIEfNA DULKPDfOA: AP 806 O. 
91A?KJdA DULKPDfOA:. z 4. eC=HAIAJP : $. +#**#0A7, u 0A?KQNO LKQN AT?fO dA LKQRKEN (+KUAJO d'=JJQH=PEKJ) v, 
EF.9?J., JJq 43 O. 
4573 'H O’=CEP AJ?KNA d’QJ ?KJPNmHA dEP u ;DJ?;H v, à H’K??=OEKJ dQMQAH u 9H:7 GK7B?f?97J?ED jKH?:?GK; :;I f7?JI, FB;?D; 
;J ;DJ?VH;, ;IJ (w) LUH?f?U; : B; jKg; I7D9J?EDD9=JP: JEKJ; ;HH;KH :; GK7B?f?97J?ED jKH?:?GK; v (..-*. $0'#0, (. .#2'2, 
)HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 805). 
4574 Cf. !#, 11 I=E 1984, )U8;OH;, JJq 46828 AP 47935, EF.9?J. ; !#, 22 K?PKbNA 1993, Jq 109076, EF.9?J. ; KQ !#, 
28 JKRAIbNA 2007, FU:UH7J?ED fH7DT7?I; :; jK:E, A;D:E, jKj?JIK ;J :?I9?FB?D;I 7IIE9?U;I, Jq 294916, EF.9?J. z 4. 
!. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I fEHC;I :; 
jKIJ?9;, EF.9?J., LL. 219-221. 
4575 Cf. ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., JJq 806 O. 
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959. ALLHEMQ=JP ?H=OOEMQAIAJP HA LNEJ?ELA dA LNKLKNPEKJJ=HEPe =QT O=J?PEKJO LNKJKJ?eAO L=N 

HAO KNC=JAO BedeN=QT4576, H= FQNEdE?PEKJ =dIEJEOPN=PERA LNK?ed=EP Je=JIKEJO à QJ OEILHA 

u ?KJPNmHA NAOPNAEJP v OQN ?AO dANJEfNAO4577, OA HEIEP=JP AJ H’K??QNNAJ?A à H= NA?DAN?DA d’QJA 

eRAJPQAHHA u ANNAQN I=JEBAOPA d’=LLNe?E=PEKJ v (#+A)4578. 

  
#J?KNA deJKIIe ?KJPNmHA u HU:K?J v KQ u C?D?CKC v4579 d’=deMQ=PEKJ, ?A dANJEAN 

AJFKEJP =QT FQCAO =dIEJEOPN=PEBO dA JA NA?DAN?DAN AP O=J?PEKJJAN MQA HAO u I;KB;I :?IFHEFEHJ?EDI 

C7D?f;IJ;I :7DI B; 9hE?N v4580 dA H= IAOQNA LNEOA JKP=IIAJP à H’AJ?KJPNA dQ OLKNPEB.  

 
960. ÉHeIAJP d’QJ u 9EDJH[B; IEKFB; :; FHEFEHJ?EDD7B?JU v4581, H= NA?DAN?DA dA H’#+A 

?KJOEOPA AJ u KD CU97D?IC; :; I;9EKHI ;D 97I :k?D?GK?JU F7J;DJ; v4582 MQE OA LNeOAJPA ?KIIA 

u KD; ;HH;KH gHEII?VH;, fB7gH7DJ;, H;FUH78B; F7H B; I?CFB; 8ED I;DI, ;J GK? ;DJH7YD; KD; IEBKJ?ED 

9hEGK7DJ; :7DI B'7FFHU9?7J?ED :;I f7?JI F7H B'7KJEH?JU 7:C?D?IJH7J?L; v4583.  

 
2NfO PmP LNEOA AJ ?KILPA L=N H= FQNEOLNQdAJ?A4584 AJ I=PEfNA dA ?KJPAJPEAQT dA H= BKJ?PEKJ 

LQbHEMQA4585 =BEJ dA ReNEBEAN OE H’=dIEJEOPN=PEKJ J’=R=EP L=O =dKLPe QJA O=J?PEKJ I=JEBAOPAIAJP 

                                                
4576 Cf. !#, 13 I=NO 1987, D;BB; %; ,7?D, JJq 54149 AP 57318, EF.9?J.. 
4577 Cf. (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 144 ; +. dA 
+-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 159 ; "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA 
v, Jq 180 ; KQ !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I 
:?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J., LL. 221-223.  
4578 1QN ?APPA JKPEKJ, 4. JKP=IIAJP :  . )-0,.0- 12, u *’ANNAQN I=JEBAOPA v, D., 1965, ?DNKJ., L. 21 ; (.-7 
4',!#,2, u *’ANNAQN I=JEBAOPA d’=LLNe?E=PEKJ v, R;L. 7:C., 1971, L. 407 ; +. *#2-30,#30, u *'ANNAQN 
I=JEBAOPA d=JO H= FQNEOLNQdAJ?A dQ !KJOAEH d'ÉP=P BN=Jd=EO v, &UB7Dg;I %=JODKB R=J dAN +AANO?D, ed.  NQUH=JP, 
1972, P. 3, L. 563 ; %. "3.3'1, u *AO IKPEBO dA H'=?PA =dIEJEOPN=PEB v, EDCE, 1974-1975, L. 13 ; ". *A%A11#, 
%';HH;KH C7D?f;IJ; :'7FFHU9?7J?ED ;D :HE?J 7:C?D?IJH7J?f. EII7? IKH B;I B?C?J;I :K FEKLE?H :?I9HUJ?EDD7?H; :; 
B'7:C?D?IJH7J?ED, ed.  NQUH=JP, 1986 ; (. 0-34'Ç0#, u 0eBHATEKJO OQN H'ANNAQN I=JEBAOPA v, EDCE, 1988, L. 65 ;  . 
+A0A'1, u *A ?KJPNmHA dA ?=OO=PEKJ AP H’ANNAQN I=JEBAOPA d’=LLNe?E=PEKJ v, EF.9?J., L. 679.  
4579 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 813 : QPEHEO=JP ?AO dEBBeNAJPAO 
PANIEJKHKCEAO. 
4580 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 808. - 4. AJ?KNA : $. +#**#0A7, u 0A?KQNO 
LKQN AT?fO dA LKQRKEN (+KUAJO d'=JJQH=PEKJ) v, EF.9?J., Jq 43 (!EP=JP ?KIIA LNAIEfNA QPEHEO=PEKJ dA ?APPA 
u J;HC?DEBEg?; FBKI HU9;DJ; ;J FHE878B;C;DJ FBKI IEKFB; v : !#, 1AN BeRNEAN 2006, -EKP7H:, Jq 271676, %;8., L. 38 
; %)A, 27 JKRAIbNA 2006, L. 4, ?DNKJ. $. +#**#0A7). 
4581 $. +#**#0A7, u 0A?KQNO LKQN AT?fO dA LKQRKEN (+KUAJO d'=JJQH=PEKJ) v, EF.9?J., Jq 48. 
4582 !. "#  A1!&, (.-!. 0'!!', CEDJ;DJ?;KN 7:C?D?IJH7J?f, EF.9?J., L. 813 (!EP=JP : (.  A3"-3',, ?KJ?H. OQN 
!# 1A?P., 6 JKRAIbNA 1970,  .2Q, Jq 70784, RD), 1971, L. 517). 
4583 $. +#**#0A7, u 0A?KQNO LKQN AT?fO dA LKQRKEN (+KUAJO d'=JJQH=PEKJ) v, EF.9?J., Jq 48. 
4584 *= LNAIEfNA =LLHE?=PEKJ dA H’ANNAQN I=JEBAOPA d’=LLNe?E=PEKJ NAIKJPAN=EP à H’=NNgP : !#, 13 JKRAIbNA 1953, 
D;D?P;J, %;8., L. 489. 
4585 Cf. JKP=IIAJP : !#, 15 BeRNEAN 1961, %7gH7Dg;, %;8., L. 121 ; AP OQNPKQP, !# 1A?P., 9 FQEJ 1978, %;8ED, %;8., 
L. 245 ; AJDA, 1978, L. 573, ?KJ?H.  . %#,#4-'1 ; D., 1978, '0, L. 361, JKPA .. "#*4-*4É ; "8?:., 1979, L. 
30, JKPA  . .A!2#A3 ; RD), 1979, L. 227, JKPA (.-+. A3 7. 
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dEOLNKLKNPEKJJeA =Q NAC=Nd dAO B=EPO ?KIIEO L=N H’=CAJP ?KJ?ANJe, QJ PAH IKQRAIAJP JA LKQR=EP 

=HKNO MQA N=LEdAIAJP O’ePAJdNA à H= MQ=OE-PKP=HEPe dAO HEPECAO dEO?ELHEJ=ENAO. 

 
961. !’AOP dKJ? PKQP J=PQNAHHAIAJP MQ’EH OA LNKL=CA= à H= I=PEfNA OLKNPERA =BEJ dA PNKQRAN à 

O’=LLHEMQAN P=JP =QT NA?KQNO LKNP=JP OQN H= dEO?ELHEJA CeJeN=HA4586 MQ’=QT EJOP=J?AO NAH=PERAO à 

dAO B=EPO dA dKL=CA4587. 

  
'H = ePe FQCe à PEPNA d’ATAILHA L=N QJ 2NEbQJ=H =dIEJEOPN=PEB MQ'QJA O=J?PEKJ dA OET (6) 

IKEO dA OQOLAJOEKJ LKQN H= LNEOA dA LNKdQEPO dKL=JPO L=N QJ ?U?HEOPA eP=EP d C7D?f;IJ;C;DJ 

:?IFHEFEHJ?EDDU; v, AP L=N OQEPA EHHeC=HA AJ ?KJOeMQAJ?A dA H’=bOAJ?A dA LNEOA AJ ?KILPA dAO 

?EN?KJOP=J?AO =U=JP ?KJdQEP à ?A ?KJPNmHA LKOEPEB4588.  

 
962. #J H’AOLf?A, HAO OQbOP=J?AO LNKDEbeAO =R=EAJP ePe =?MQEOAO OQN H= b=OA u :'KD; 

FH;I9H?FJ?ED CU:?97B; R :;I f?DI JhUH7F;KJ?GK;I v BKQNJEA 7 FEIJ;H?EH? L=N H’=PDHfPA, I=EO dKJP 

H’ATEOPAJ?A =R=EP ePe eRKMQeA =Q IKIAJP dQ ?KJPNmHA =JPEdKL=CA O=JO MQA HA LNK?fO-RANb=H JA 

HA IAJPEKJJA. 

 
.=N =EHHAQNO, HAO KNC=JAO dEO?ELHEJ=ENAO OLKNPEBO =R=EAJP KIEO dA LNAJdNA AJ ?KJOEdeN=PEKJ 

à H= BKEO, HA B=EP MQA H’=PDHfPA eP=EP IEO AJ ?=QOA LKQN H= LNAIEfNA BKEO d=JO QJA =BB=ENA dA ?A PULA, 

PKQP ?KIIA H= ?EN?KJOP=J?A MQA H= OQbOP=J?A H’EJ?NEIEJ=JP OA NAPNKQR=EP d=JO OAO =J=HUOAO AJ 

PNfO B=EbHA MQ=JPEPe4589.  

 
963.  EAJ MQA HA ?KJPNmHA dA LNKLKNPEKJJ=HEPe ABBA?PQe L=N HAO FQCAO OQN H’=deMQ=PEKJ dA H= 

LAEJA à H= B=QPA4590 NAHfRA I=EJPAJ=JP dQ ?KJPNmHA u JKNI=H v, EH AOP PKQFKQNO =QOOE dEBBE?EHA LKQN 

QJ OLKNPEB =U=JP ?KIIEO dAO B=EPO dA dKL=CA dA B=ENA =JJQHAN QJA de?EOEKJ dA O=J?PEKJ LKQN 

?=QOA dA dEOLNKLKNPEKJ. 

 

                                                
4586 Cf. !#, 22 K?PKbNA 1993, CB7K:; %EH;DJP, Jq 109076, EF.9?J. ; !#, 28 JKRAIbNA 2007, FU:UH7J?ED fH7DT7?I; 
:; jK:E, A;D:E, jKj?JIK ;J :?I9?FB?D;I 7IIE9?U;I, Jq 294916, EF.9?J. 
4587 Cf. (.-!. *A.-3 *#, u 1LKNP - !KJPNmHA dAO =?PEREPeO LDUOEMQAO AP OLKNPERAO v, EF.9?J., Jq 144 ; +. "A 
+-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 159 ; "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA 
v, Jq 180 ; AP !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I :?ffUH;DJ;I 
fEHC;I :; jKIJ?9;, EF.9?J., LL. 221-223.  
45882A +=NOAEHHA, 12 FQEHHAP 2007, C?HED;, JK 0609182, EF.9?J. 
4589 "8?:. 
4590 4. AJ?KNA, LKQN QJA dANJEfNA de?EOEKJ NAJdQA OKQO H’eCEdA dA H’=J?EAJJA FQNELNQdAJ?A : !AA +=NOAEHHA, 24 
JKRAIbNA 2008, Jq 07+A02136. 
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964. "=JO HA OEHH=CA dA H= FQNEOLNQdAJ?A u A2-+ v4591 L=N H=MQAHHA, NAJBKNd=JP AJ?KNA OKJ 

?KJPNmHA OQN HAO O=J?PEKJO =dIEJEOPN=PERAO, HA FQCA =dIEJEOPN=PEB de?Ed=4592 dA B=ENA 

u 87I9KB;H v4593 d=JO HA ?D=IL dQ NA?KQNO dA LHAEJ ?KJPAJPEAQT ?AHHAO MQE OKJP EJBHECeAO L=N 

H’=dIEJEOPN=PEKJ =QT =dIEJEOPNeO4594, H= OEPQ=PEKJ JA LKQR=EP MQ’eRKHQAN AJ d’=QPNAO dKI=EJAO AP 

LKQN d’=QPNAO ?=PeCKNEAO dA LANOKJJAO JKP=IIAJP OKQIEOAO à QJ LKQRKEN dEO?ELHEJ=ENA4595. 

  
1’EH JA B=QP L=O AT=CeNAN HAO ABBAPO dA ?A NARENAIAJP MQE JA ?KJ?ANJA MQA HAO NAH=PEKJO 

AJPNA H’=dIEJEOPN=PEKJ AP HAO =dIEJEOPNeO4596, OKJ EILKNP=J?A AJ ?A MQE ?KJ?ANJA JKO LNKLKO 

deNERA dQ B=EP MQ’EH OA LH=?A d=JO H= ?KJPEJQEPe d’QJA PAJd=J?A Ne?QNNAJPA dA H= FQNEdE?PEKJ 

=dIEJEOPN=PERA4597 à AJOANNAN H= LNEOA dA O=J?PEKJO =dIEJEOPN=PERAO ?KIIA dEO?ELHEJ=ENAO dA 

                                                
4591 !#, AOO., 16 BeRNEAN 2009, ,E9?UJU AJEC, Jq 274000, EF.9?J. 
4592 *= JKQRAHHA OKHQPEKJ =R=EP ePe =dKLPeA L=N H= FQNEdE?PEKJ =dIEJEOPN=PERA OQLNgIA AJ RQA u :; g7H7DJ?H 
B';ff;9J?L?JU :K FH?D9?F; :'7FFB?97J?ED ?CCU:?7J; :; B7 BE? HUFH;II?L; FBKI :EK9; v KQ LNEJ?ELA dA NePNK=?PEREPe ?D 
C?J?KI (-. *A  -2, u *A LNEJ?ELA d'=LLHE?=PEKJ EIIedE=PA dA H= HKE NeLNAOOERA LHQO dKQ?A EILHEMQA H'ATAN?E?A dA 
LKQRKENO dA LHAEJ ?KJPAJPEAQT LKQN HA ?KJPNmHA dAO O=J?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 115) MQE JA LKQR=EP H’gPNA 
AJ I=PEfNA dA 0#., HAO FQCAO OA LH=d=JP Je?AOO=ENAIAJP AJ ?APPA dANJEfNA DULKPDfOA =Q FKQN dA H’edE?PEKJ dA H’=?PA 
=dIEJEOPN=PEB ?KJPAOPe LKQN OP=PQAN OQN O= HeC=HEPe (Cf. "8?:.). 
4593 -. *A  -2, u *A LNEJ?ELA d'=LLHE?=PEKJ EIIedE=PA dA H= HKE NeLNAOOERA LHQO dKQ?A EILHEMQA H'ATAN?E?A dA 
LKQRKENO dA LHAEJ ?KJPAJPEAQT LKQN HA ?KJPNmHA dAO O=J?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 115. z 4. =QOOE :  1.-(. 
*'É #0 AP ".  -22#%&', u *'ePKEHA dQ NA?KQNO LKQN AT?fO dA LKQRKEN LaHEN=EP-AHHA AJ?KNA ? v, AJDA, 2009, L. 
583 ; KQ (. +A02',#8-+#&*',%#0, u 4ANO H’{=PKIEO=PEKJ| dQ NA?KQNO LKQN AT?fO dA LKQRKEN d=JO HA 
?KJPAJPEAQT dAO O=J?PEKJO =dIEJEOPN=PERAO v, RFDA, 2012, L. 257. 
4594 2KQP AJ OKJJ=JP HA CH=O dA H= FQNEOLNQdAJ?A =JPeNEAQNA LH=d=JP d=JO HA ?D=IL dA H’AT?fO dA LKQRKEN HAO 
?KJPAOP=PEKJO dA PKQPAO O=J?PEKJO =dIEJEOPN=PERAO (Cf. !#, 5 =RNEH 1944,  K?gD7H:, %;8., L. 110 ; KQ !# 1A?P., 4 
de?AIbNA 1992, QK?8B?;H, Jq 118311, %;8., L. 434 ; D., 1993, L. 12 ; RJF, 1/93, Jq 90, ?KJ?H. +.-". 
&A%#*12##,), H= de?EOEKJ u A2-+ v OAIbH=EP eC=HAIAJP u 9EDI79H;9N: (w) KD IF;9J79KB7?H; H;L?H;C;DJ :; 
jKH?IFHK:;D9; F7H H7FFEHJ R B7 jKH?IFHK:;D9; %; CKD :; 1991 GK? 7L7?J J;DK 7BEHI R H7FF;B;H B; 97H79JVH; :; :HE?J 
9ECCKD :K RE) ;J DEJ7CC;DJ B'?:U; GK';D B'78I;D9; :; J;NJ;I IFU9?7KN B;I I7D9J?EDI 7:C?D?IJH7J?L;I, O 9ECFH?I 
B;I I7D9J?EDI FU9KD?7?H;I, fEDJ DEHC7B;C;DJ B'E8j;J :'KD RE), H;9EKHI ;ff?979; 7IIKH7DJ KD 9EDJH[B; ;DJ?;H IKH B7 
GK7B?f?97J?ED jKH?:?GK; :;I f7?JI ;J F;HC;JJ7DJ :; 9EDJH[B;H B7 FHEFEHJ?EDD7B?JU :; B7 I7D9J?ED v ((. +A02',#8-
+#&*',%#0, u 4ANO H’{=PKIEO=PEKJ| dQ NA?KQNO LKQN AT?fO dA LKQRKEN d=JO HA ?KJPAJPEAQT dAO O=J?PEKJO 
=dIEJEOPN=PERAO v, EF.9?J., L. 257). 
4595 'H J’AOP AJ ABBAP MQAOPEKJ d=JO HAO ?=O REOeO L=N H= FQNEOLNQdAJ?A u A2-+ v MQA dAO u =dIEJEOPNeO v, N=EOKJ 
LKQN H=MQAHHA EH JA LKQR=EP gPNA PN=EPe MQA dA u O=J?PEKJO =dIEJEOPN=PERAO v MQ’EH AOP LKOOEbHA dA deBEJEN ?KIIA 
u B9AO: C;IKH;9O: GK? F;K9RAJP: WJH; ?DfB?gU;I F7H B'7:C?D?IJH7J?ED R KD F7HJ?9KB?;H I7DI GK; 9;BK?-9? I; IE?J FB79U, 
F7H H7FFEHJ R B7 FK?II7D9; FK8B?GK;, :7DI KD; I?JK7J?ED :; :HE?J EK :; f7?J :?ffUH;DJ; :; 9;BB; GK; 9EDD7YJ B';DI;C8B; 
:;I 9?JEO;DI v (Cf. &. .A3*'A2, u *'eIANCAJ?A dQ ?KJ?ALP dA O=J?PEKJ =dIEJEOPN=PERA v, JC) A, Jq 11, 11 +=NO 
2013, L. 2072). 
4596 x H= ?KJdEPEKJ Je=JIKEJO dA ?KJOEdeNAN ?KIIA ?ANP=EJO MQA : u 9H:; 9H?JVH; :UJ;HC?D7DJ 9d’=LLHE?=PEKJ dA H= 
FQNEOLNQdAJ?A u A2-+ v: I;H7?J (w) R H;9h;H9h;H :7DI B7 :Uf?D?J?ED :; B'7:C?D?IJHU v (Cf. +. +-*','#0-
"3 -12, u x LNKLKO d'QJA =QPNA {FQNEOLNQdAJ?A EIIKbEHA| v, EF.9?J., L. 1380). 
4597 AJPeNEAQNAIAJP à H’=NNgP u A2-+ v, H= FQNEOLNQdAJ?A =R=EP deFà eRKHQe ?KJ?ANJ=JP ?ANP=EJO PULAO dA O=J?PEKJO 
dEO?ELHEJ=ENAO (#P JKJ LHQO dA u O=J?PEKJO =dIEJEOPN=PERAO v AJPAJdQAO dA I=JEfNA NAOPNE?PERA, ?’AOP-à-dENA REO=JP 
QJEMQAIAJP ?AHHA MQE OKJP LNEOAO à H’AJ?KJPNA dAO =dIEJEOPNeO : 9f. &. .A3*'A2, u *'eIANCAJ?A dQ ?KJ?ALP dA 
O=J?PEKJ =dIEJEOPN=PERA v, EF.9?J., L. 2072) d=JO HA OAJO dA H’=RfJAIAJP d’QJ ?KJPNmHA JKNI=H KQ LHAEJ ?KJPNmHA dA 
LNKLKNPEKJJ=HEPe. 1A PNKQR=EAJP ?KJ?ANJeAO à PEPNA LNEJ?EL=H ?AHHAO MQE eP=EAJP LNKJKJ?eAO L=N HAO KNdNAO 
LNKBAOOEKJJAHO (Cf. !#, 22 FQEJ 2007, )7JH?9A AHf?, Jq 272650, %;8., L. 263 ; RFDA, 2007, L. 1199, ?KJ?H. +. 
%37-+A0 ; RD), 2007, L. 607, ?DNKJ. !. %3#22'#0 ; DH 7:C., 2007, ?KII. 145, $. +#**#0A7 91=J?PEKJ 
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I=JEfNA PKQFKQNO LHQO ePNKEPA d=JO QJA KLPEMQA dA LNKPA?PEKJ PKQFKQNO LHQO ePAJdQA dAO HEbANPeO 

EJdEREdQAHHAO dAO LANOKJJAO ?KJ?ANJeAO4598. 

 
965. !’AOP =EJOE MQA O’AJOQEREP QJ IKQRAIAJP d’=??NKEOOAIAJP dA H’KBBE?A dQ FQCA dA H’AT?fO 

dA LKQRKEN OA PN=dQEO=JP L=N H’ATPAJOEKJ dQ dKI=EJA dQ ?KJPNmHA JKNI=H LKNP=JP OQN u B7 

FHEFEHJ?ED ;DJH; B; 9EDJ;DK :; B7 :U9?I?ED 7:EFJU; ;J B;I 97H79JUH?IJ?GK;I :;I f7?JI :; 

Bk;IFV9; v4599 à dAO HEPECAO dEO?ELHEJ=ENAO NAHAR=JP =QL=N=R=JP dQ ?KJPNmHA NAOPNAEJP.  

 
*A ?KJPNmHA AJPEAN KQ LHAEJ ?KJPNmHA dA LNKLKNPEKJJ=HEPe OA REP =HKNO ePAJdQ =QT O=J?PEKJO 

LNKJKJ?eAO L=N HAO KNdNAO LNKBAOOEKJJAHO4600, AP MQAHMQAO =JJeAO LHQO P=Nd à ?AHHAO LNEOAO à 

H’AJ?KJPNA dAO =CAJPO LQbHE?O4601.  

 
966. #JPNA-PAILO PKQPABKEO, H= FQNEOLNQdAJ?A =R=EP LH=?e OKQO OKJ AILENA, JKJ LHQO HAO 

O=J?PEKJO LNEOAO à H’AJ?KJPNA dA u C;C8H;9O: :9A: FHEf;II?ED9O: HUgB;C;DJU;9O: v I=EO u :k7KJH;I 

gHEKF;I :; F;HIEDD;I v4602, PAHO MQA HAO BedeN=PEKJO OLKNPERAO deHeC=P=ENAO4603. 

 

                                                
LNEOA à H’AJ?KJPNA d’QJ ATLANP AJ =QPKIKbEHA:). !ANPAO, H= LHAEJA FQNEdE?PEKJ J’eP=EP L=O NA?KJJQA, I=EO HA ?KJPNmHA 
OQN HAO de?EOEKJO LNEOAO OA PNKQR=EP ePAJdQ (Cf. A.  0#2-,,#A3, (. *#11', u 1=J?PEKJO EJBHECeAO =QT =CAJPO 
LQbHE?O : &. %;8ED OKNP dQ 0A?QAEH v, AJDA, 2013, L. 2432).  
4598 3JA PAHHA eRKHQPEKJ eP=EP ?ALAJd=JP EJeHQ?P=bHA, ?=N BKN?eA. #J ?A OAJO, PN=EP=JP dA H’eRKHQPEKJ EJEPEeA L=N H= 
FQNEOLNQdAJ?A u A2-+ v (!#, AOO., 16 BeRNEAN 2009, ,E9?UJU AJEC, EF.9?J.) HEIEP=JP HA dKI=EJA dQ 0#. =Q LNKBEP 
dQ LHAEJ ?KJPAJPEAQT, +. +A02',#8-+#&*',%#0 JKP=EP MQA u B; CEDI;?B :'QJ7J F7H79EOO=EP: :UIEHC7?I C;JJH; 
I;I F7I :7DI 9;KN :K CEDI;?B 9EDIJ?JKJ?EDD;B ;J IKHJEKJ :; B7 CEKH ;KHEFU;DD; :;I :HE?JI :; B'hECC;, :EDJ B7 
jKH?IFHK:;D9; J;D: R B7 FUD7B?I7J?ED :;I I7D9J?EDI 7:C?D?IJH7J?L;I v ((. +A02',#8-+#&*',%#0, u 4ANO 
H'{=PKIEO=PEKJ| dQ NA?KQNO LKQN AT?fO dA LKQRKEN d=JO HA ?KJPAJPEAQT dAO O=J?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
257). *A IgIA =QPAQN N=FKQP=EP MQA u 9?:ECC; B'?D:?GK9=EP: &C; %;gH7I :7DI I;I 9ED9BKI?EDI 9OQN H= FQNEOLNQdAJ?A 
u A2-+ v:, B; H;9EKHI :; FB;?D 9EDJ;DJ?;KN g7H7DJ?9OO=EP: B7 9EDIJ?JKJ?EDD7B?JU :;I :?IFEI?J?fI :; I7D9J?ED 
7:C?D?IJH7J?L; ;J B;KH 9ECF7J?8?B?JU 7L;9 B7 CEDL;DJ?ED ;KHEFU;DD; :; I7KL;g7H:; :;I :HE?JI :; B'hECC; ;J :;I 
B?8;HJUI fED:7C;DJ7B;I v ("8?:.). z 4. AJ?KNA AJ ?A OAJO : 4. &AÏ+, u 0A?KQNO dA LHAEJA FQNEdE?PEKJ v, RUF. 9EDJ. 
7:C., JJq 32-35. 
4599 ..-*. $0'#0, (. .#2'2, )HU9?I :; :HE?J 7:C?D?IJH7J?f, EF.9?J., Jq 806. 
4600 Cf.  !#, 22 FQEJ 2007, )7JH?9A AHf?, Jq 272650, EF.9?J. - 4. JKP=IIAJP : +. "A +-,1#+ #0,A0", u 1LKNP 
(!KJPAJPEAQT dQ) v, EF.9?J., Jq 159, LH=d=JP H= de?EOEKJ MQE R= ?KJdQENA à H’eRKHQPEKJ dQ ?KJPNmHA ATAN?e OQN HAO 
O=J?PEKJO dEO?ELHEJ=ENAO ==JPEdKL=CA u 9d:7DI B7 B?gDU; :; (w) 9?AP: 7HHWJ v. 
4601 Cf. !# AOO., 13 JKRAIbNA 2013, D7h7D, Jq 347704, %;8., L. 279 ; AJDA, 2013, L. 2228 ; "8?:., L. 2432, 
?DNKJ. A.  0#2-,,#A3 AP (. *#11' ; AJF), 2014, L. 5, ?KJ?H. 0. )#**#0, JKPA !. $-02'#0 ; RFDA, 2013, 
L. 1175, ?KJ?H. 0. )#**#0 ; DH. 7:C., 2014, ?KII. 11, JKPA A. "30A,2&-, ; JC) A, 2014, L. 2241, JKPA ". 
 A'**#3*. 
4602 Cf. (. *#11', *. "32&#'**#2 "A *A+-2&#, u *A FQCA dA ?=OO=PEKJ NAdeBEJEP OKJ ?KJPNmHA OQN HA ?DKET 
dA H= O=J?PEKJ v, AJDA, 2015, L. 749. 
4603 !#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, EF.9?J. - .KQN QJ NeOQIe =?PQ=HEOe dA 
H’eRKHQPEKJ dQ ?KJPNmHA ATAN?e L=N HA FQCA =dIEJEOPN=PEB OQN HAO O=J?PEKJO =dIEJEOPN=PERAO AP dEO?ELHEJ=ENAO, 9f. : (. 
*#11', *. "32&#'**#2 "A *A+-2&#, u *A FQCA dA ?=OO=PEKJ NAdeBEJEP OKJ ?KJPNmHA OQN HA ?DKET dA H= 
O=J?PEKJ v, EF.9?J., L. 749 ; KQ %. *A !&A2#*'#0, u *A NAJBKN?AIAJP dQ ?KJPNmHA dQ FQCA OQN H= LNKLKNPEKJJ=HEPe 
dAO O=J?PEKJO EJBHECeAO =QT =CAJPO LQbHE?O v, AJC-, 2015, L. 511. 
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*A NARENAIAJP dA FQNEOLNQdAJ?A AJ ?A dKI=EJA AOP EOOQ d’QJA de?EOEKJ dQ !KJOAEH d’ÉP=P 

AJ d=PA dQ 2 I=NO 20104604. #J H’AOLf?A, QJ OLKNPEB HE?AJ?Ee =QLNfO dA H= $edeN=PEKJ BN=Jd=EOA 

d’=PDHePEOIA ($$A) =R=EP B=EP H’KbFAP AJ 2005, =Q PANIA d'QJA eLNAQRA dA ?NKOO-?KQJPNU, d'QJ 

?KJPNmHA =JPEdKL=CA MQE O’AOP NeReHe LKOEPEB à QJA OQbOP=J?A EJPANdEPA.  

 
967. !AHQE-?E =R=EP LHQO LNe?EOeIAJP u KJ?B?IU KD CU:?97C;DJ GK? BK? 7L7?J UJU FH;I9H?J F7H IED 

CU:;9?D hK?J 98: jEKHI 7L7DJ B7 9ECFUJ?J?ED ;J 9EDJ;D7DJ KD; IK8IJ7D9; C7IGK7DJ; ?DJ;H:?J; F7H 

B7 HUgB;C;DJ7J?ED :; BKJJ; 9EDJH; B; :EF7g; v. .=N =EHHAQNO, HA IgIA =PDHfPA u D'79R=EP: D? :UFEIU 

:; :;C7D:; :'7KJEH?I7J?ED FHU7B78B; :; 9; CU:?97C;DJ, D? I?gD7BU IED KI7g; BEHI :K 9EDJH[B; 

7DJ?:EF7g;, 7BEHI GK'?B ;D 7L7?J B'E8B?g7J?ED v.  

 
"A OQN?NKiP, u ?B D'79R=EP: F7I DED FBKI HUFED:K R B7 :;C7D:; :';NFB?97J?EDI GK? BK? 7L7?J 

UJU 7:H;IIU; (w) F7H 9O:7 fU:UH7J?ED R B7 IK?J; :;I HUIKBJ7JI FEI?J?fI :K 9EDJH[B; (w) ;J (w) D; 

I' (w) 9eP=EP: F7I FHUI;DJU BEHI :; B'7K:?;D9; :; B'EHg7D; :?I9?FB?D7?H; :; FH;C?VH; ?DIJ7D9; v 

dA HQPPA ?KJPNA HA dKL=CA dA H= $$A4605. 

 
968. 1=EOE dA H’=BB=ENA, H’KNC=JA dEO?ELHEJ=ENA dA LNAIEfNA EJOP=J?A =R=EP de?Ede, OKHQPEKJ 

?KJBENIeA AJ =LLAH, dA HQE u ?DfB?g9AN: (w) B; 22 fULH?;H 2006, KD; I7D9J?ED :?I9?FB?D7?H; :; :;KN 

7DI :; IKIF;DI?ED :; 9ECFUJ?J?ED 7?DI? GK'KD; FUD7B?JU IFEHJ?L; 9EDI?IJ7DJ ;D B7 :?IGK7B?f?97J?ED 

:; B'UFH;KL; (w) 9à H’EOOQA dA H=MQAHHA EH BoP ?KJPNmHe LKOEPEB: ;J :; JEKJ;I B;I UFH;KL;I :?IFKJU;I 

KBJUH?;KH;C;DJ v4606.  

 
AQ RQ dAO B=EPO dA H’AOLf?A, EH JA LKQR=EP OAIbHA-P-EH AJ =HHAN =QPNAIAJP. .KQNP=JP, O=EOE 

L=N HA OLKNPEB IEO AJ ?=QOA, HA 2NEbQJ=H =dIEJEOPN=PEB dA +=NOAEHHA =JJQH= ?APPA O=J?PEKJ LKQN 

?=QOA dA dEOLNKLKNPEKJ I=JEBAOPA, =HKNO MQA H= !KQN =dIEJEOPN=PERA d’=LLAH dA +=NOAEHHA O=EOEA 

L=N H= BedeN=PEKJ OQ??KIb=JPA ?KJBENI= H= OKHQPEKJ dAO LNAIEANO FQCAO. 

 
969. !APPA dANJEfNA OA LKQNRQP =HKNO AJ ?=OO=PEKJ dAR=JP H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA 

MQE =HH=EP à ?APPA K??=OEKJ B=ENA eRKHQAN O= FQNEOLNQdAJ?A. *A !KJOAEH d’ÉP=P AOP AJ ABBAP RAJQ 

?AJOQNAN H’=NNgP d'=LLAH =QT IKPEBO : u GK';D I; 8EHD7DJ R H;9h;H9h;H I? B7 I7D9J?ED B?J?g?;KI; 

UJ7?J C7D?f;IJ;C;DJ :?IFHEFEHJ?EDDU; F7H H7FFEHJ 7KN f7?JI FEKHIK?L?I, 7BEHI GK'?B BK? 

7FF7HJ;D7?J :; LUH?f?;H I? B; GK7DJKC :; 9;JJ; I7D9J?ED, 7K H;g7H: DEJ7CC;DJ :; B'U9h;BB; :;I 

                                                
4604 !#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, EF.9?J. 
4605 "8?:. 
4606 "8?:. 
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I7D9J?EDI HUIKBJ7DJ :; B'7HJ?9B; 25 :K HVgB;C;DJ :; BKJJ; 9EDJH; B; :EF7g; :; B7 FU:UH7J?ED 

fH7DT7?I; :k7JhBUJ?IC;, UJ7?J EK DED FHEFEHJ?EDDU R 9;I f7?JI, B7 9EKH 7:C?D?IJH7J?L; :'7FF;B :; 

&7HI;?BB; 79R=EP: 9ECC?I KD; ;HH;KH :; :HE?J v4607. 

  
'H N=FKQP= L=N =EHHAQNO MQ’ : u ;K Ug7H: R B7 gH7L?JU :;I f7?JI H;FHE9hUI (w) 9=Q OLKNPEB 

IEO AJ ?=QOA: (w) B'EHg7D; :?I9?FB?D7?H; :'7FF;B D'79R=EP:, 9EDJH7?H;C;DJ R 9; GK'79R=EP: jKgU 

B; JH?8KD7B 7:C?D?IJH7J?f :; &7HI;?BB;, F7I FH?I KD; I7D9J?ED :?IFHEFEHJ?EDDU; 7KN f7KJ;I :EDJ 

9EH: I'(w) 9eP=EP: H;D:K 9EKF78B; (w) ;D BK? ?DfB?g;7DJ B7 I7D9J?ED :; :;KN 92: 7DDU;I :; 

IKIF;DI?ED :; 9ECFUJ?J?ED, GK? ;IJ B7 :;KN?VC; IKH B'U9h;BB; :;I I7D9J?EDI FHULK; F7H B'7HJ?9B; 

25 :K HVgB;C;DJ fU:UH7B, B;GK;B ;D 9ECFEHJ; GK7JH; 94: v4608. 

 
970. !AP =RfJAIAJP dQ ?KJPNmHA JKNI=H AJ I=PEfNA dEO?ELHEJ=ENA =JPEdKL=CA, KQPNA MQ’EH OA 

OEPQA d=JO H= dNKEPA HECJA dA H= PAJd=J?A CeJeN=HA à H’eH=NCEOOAIAJP dQ ?KJPNmHA ABBA?PQe L=N HAO 

FQCAO =dIEJEOPN=PEBO OQN HAO O=J?PEKJO dEO?ELHEJ=ENAO KQ =dIEJEOPN=PERAO NAHAR=JP dA O= 

?KILePAJ?A AJ ?=O dA ?KJPAOP=PEKJ4609, OAIbHA AJ?KNA LKQRKEN OA FQOPEBEAN OQN QJ LH=J OPNE?PAIAJP 

OLKNPEB4610. 

 
'H ?KJPNEbQA PKQP d’=bKNd KLLKNPQJeIAJP4611 =Q N=LLNK?DAIAJP AJPNA H’AT=IAJ ABBA?PQe 

L=N HAO FQNEdE?PEKJO =dIEJEOPN=PERAO OQN HAO O=J?PEKJO dEO?ELHEJ=ENAO =dKLPeAO L=N HAO BedeN=PEKJO 

deHeC=P=ENAO AP ?AHHAO LNEOAO L=N H’A$*" MQE NAHfRAJP dQ LHAEJ ?KJPAJPEAQT4612. 

 
971. x ?A OQFAP, EH AOP EJPeNAOO=JP dA N=LLAHAN QJA de?EOEKJ4613 PAJd=JP à N=LLNK?DAN ?AO dAQT 

PULAO dA ?KJPNmHA AJ I=PEfNA dA dKL=CA, I=EO à NAbKQNO dA H= PAJd=J?A LNe?edAJPA =HH=JP d=JO HA 

                                                
4607 "8?:. 
4608 "8?:. z 4. JKP=IIAJP, ?KJ?ANJ=JP HA ?KJPNmHA dA ?=OO=PEKJ OQN H= LNKLKNPEKJJ=HEPe dAO IAOQNAO dA O=J?PEKJO, 
HQE =QOOE AJ ?KJOP=JPA eRKHQPEKJ : 0. )#**#0, u 1=J?PEKJ dEO?ELHEJ=ENA : ?KJPNmHA dA ?=OO=PEKJ AP LNKLKNPEKJJ=HEPe v, 
RFDA, 2015, L. 67 ; KQ .. 0-3/3#2, u #NNAQNO I=JEBAOPAO d'=LLNe?E=PEKJ AP dA LNKLKNPEKJJ=HEPe : HA FQCA dA 
?=OO=PEKJ ePAJd OKJ LeNEIfPNA dA ?KJPNmHA dAO O=J?PEKJO dEO?ELHEJ=ENAO z !KJOAEH d'#P=P 27 BeRNEAN 2015 v, AJC-, 
2015, L. 353. 
4609 Cf. 1.-(. *'É #0, ".  -22#%&', u *A FQCA, HA I=ENA AP H'=PDHfPA : RANO QJ ?KJPNmHA JKNI=H OQN HAO O=J?PEKJO 
dEO?ELHEJ=ENAO AJRANO HAO I=ENAO AP HAO OLKNPEBO v, EF.9?J., L. 664 ; +. "A +-,1#+ #0,A0", u 1LKNP 
(!KJPAJPEAQT dQ) v, EF.9?J., Jq 159 ; "E?P. LANI. "N. OLKNP, u *QPPA ?KJPNA HA dKL=CA v, Jq 180 ; KQ "8?:., u $edeN=PEKJ 
OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 169. 
4610 Cf. 1.-(. *'É #0, ".  -22#%&', u *A FQCA, HA I=ENA AP H'=PDHfPA : RANO QJ ?KJPNmHA JKNI=H OQN HAO O=J?PEKJO 
dEO?ELHEJ=ENAO AJRANO HAO I=ENAO AP HAO OLKNPEBO v, EF.9?J., L. 664. 
4611 Cf. JKP=IIAJP AJ ?A OAJO : ".  -22#%&', A. *A**#2, u *A LHAEJ ?KJPAJPEAQT AP OAO B=QT-OAIbH=JPO v, 
AJDA, 2011, L. 156. 
4612 Cf. !. OLKNP, =NP. *. 232-24 =H. 1. 
4613 Cf. !#, 1AN de?AIbNA 2010, Ag;D9; CED:?7B; 7DJ?:EF7g;, Jq 334372, %;8., L. 470 ; AJDA, 2010, L. 2345, 
JKPA +.-!. "A +-,2#!*#0 ; JC) A, Jq 50, 13 de?AIbNA 2010, =?P. 924 ; D., 2011, L=J., L. 703, .. 0-!'.-, ; 
C7h. :H. IFEHJ, Jq 25, 2011, L. 154, JKPA +. .#*2'#0. 
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OAJO dA HAQN ATPAJOEKJ. *= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA = AJ H’K??QNNAJ?A =dKLPe QJA LKOEPEKJ 

MQE LAQP gPNA MQ=HEBEeA dA u NAOPNE?PERA v AJ NABQO=JP dA B=ENA QO=CA dAO LKQRKENO MQ’AHHA dePEAJP 

AJ I=PEfNA dA LHAEJA FQNEdE?PEKJ OQEPA à O= O=EOEJA ?KJPNA QJA de?EOEKJ dA H’A$*" =dKLPeA AJ 

I=PEfNA dEO?ELHEJ=ENA.  

 
 #J H’AOLf?A, H’ACAJ?A IKJdE=HA =JPEdKL=CA =R=EP O=EOE HA !KJOAEH d’ÉP=P LKQN NeBKNIAN 

QJA u :U9?I?ED :; H;B7N; v LNEOA L=N H’A$*" AJ B=RAQN d’QJ =PDHfPA4614. A??QAEHHE B=RKN=bHAIAJP 

4615, ?A NA?KQNO AOP ATLNAOOeIAJP MQ=HEBEe, ?KJBKNIeIAJP =QT dEOLKOEPEKJO dA H’=NPE?HA *. 232-24 

dQ !KdA dQ OLKNP, dA u FB;?D; jKH?:?9J?ED v. 

 
972. !AJOQN=JP H= de?EOEKJ dA B=RAQN LNEOA L=N H’A$*", HA !KJOAEH d’ÉP=P =R=EP LKQNP=JP 

OEILHAIAJP de?Ede : u GK'?B 7FF7HJ9AJ=EP:, :7DI B;I 9?H9EDIJ7D9;I :; B';IFV9;, R (w) 9?APPA 

dANJEfNA: :; I; FHEDED9;H R DEKL;7K IKH B; 97I :; (w) 9H’=PDHfPA IEOA AJ ?=QOA: 9AP: (w) GK;, 

F7H IK?J;, B;I 9ED9BKI?EDI :; B'(w) 9A+A: J;D:7DJ R 9; GK'KD; I7D9J?ED IE?J FHEDED9U; 

:?H;9J;C;DJ F7H (w) 9HQE: ;J R 9; GK'?B ;D EH:EDD; B7 FK8B?97J?ED D; F9KQR=EAJP: GK'WJH; 

H;j;JU;I v4616. 

 
 AHKNO MQ’EH dEOLKO=EP dA LKQRKENO bA=Q?KQL LHQO ePAJdQO4617, HA !KJOAEH d’ÉP=P L=N=EOO=EP 

=R=KEN ePe O=EOE d’QJ 0#. AP B=EP QO=CA OQN dAI=JdA dQ LKQRKEN MQ’EH dePEAJP AJ RANPQ dAO 

dEOLKOEPEKJO dA H’=NPE?HA *. 911-1 dQ !(A d’KNdKJJAN L=N O= de?EOEKJ à QJA BedeN=PEKJ OLKNPERA 

H= LNEOA u :; C;IKH;9O: :k;NU9KJ?ED v MQ’u ?CFB?GK9=EP: DU9;II7?H;C;DJ v ?APPA dANJEfNA4618. 

 
973. .KQN =QP=JP, HAO de?EOEKJO dA H’A$*" NABQO=JP KQ =??KNd=JP QJA A32 MQE OAN=EAJP 

?KJPAOPeAO dAR=JP HAO FQNEdE?PEKJO =dIEJEOPN=PERAO, NAOLA?PERAIAJP L=N HAO OLKNPEBO KQ PKQPA L=NPEA 

EJPeNAOOeA, dAIAQNAJP OKQIEOAO à QJ OEILHA u ?KJPNmHA NAOPNAEJP v à u H’ANNAQN I=JEBAOPA 

d’=LLNe?E=PEKJ v4619.  

                                                
4614 "8?:. 
4615  EAJ MQA O= NA?AR=bEHEPe BoP ?KJPAOP=bHA : 9f. JKP=IIAJP AJ ?A OAJO : .. 0-!'.-,, KbO. OQN !#, 1AN de?AIbNA 
2010, Ag;D9; CED:?7B; 7DJ?:EF7g;, EF.9?J., L. 703. 
4616 "8?:. 
4617 Cf. JKP=IIAJP OQN H= dEBBE?QHPe =?PQAHHA MQ’EH U = à dEOPEJCQAN HA 0#. dQ NA?KQNO dA LHAEJA FQNEdE?PEKJ : &. 
*#.#2'2-!-**',, u *= dEOPEJ?PEKJ dAO NA?KQNO ?KJPAJPEAQT AJ I=PEfNA =dIEJEOPN=PERA v, RFDA, 2011, L. 813. 
4618 Cf. LKQN H= IAJPEKJ dA H= LKOOEbHA QPEHEO=PEKJ dA ?A Ie?=JEOIA AJ I=PEfNA OLKNPERA :  . $-3!&#0, ÉPQdA 10 
u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 116 ; KQ "E?P. LANI. "N. OLKNP, 
u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 174. 
4619 !#, 21 I=NO 2011, DKCED, Jq 341572, EF.9?J. - Cf. +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT 
dQ) v, EF.9?J., Jq 101. - 'H AJ R= dA IgIA O’=CEOO=JP dAO ?KJPAOP=PEKJO dAO =?PAO dA deOECJ=PEKJ dAO =PDHfPAO =Q OAEJ 
dQ CNKQLA ?EbHA dAO OLKNPEBO dA D=QP JERA=Q OKQIEO à KbHEC=PEKJ dA HK?=HEO=PEKJ (Cf.  .  0'%,-,, u *QPPA ?KJPNA 
HA dKL=CA AJ $N=J?A : AOO=UKJO d'U RKEN LHQO ?H=EN ! v, C7h. :H. IFEHJ, EF.9?J., L. 45 ; AP "8?:., u *AO OLKNPEBO dQ CNKQLA 
?EbHA JA OKJP L=O HEbNAO d'=HHAN AP RAJEN v, EF.9?J., L. 2750). 
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*AO A32 dAIAQN=JP ePNKEPAIAJP HEeAO à =QT O=J?PEKJO dEO?ELHEJ=ENAO, HA ?KJPNmHA LKNPe 

OQN AHHA dARN=EP OAIbHA-P-EH gPNA ePPAJdQ. 

 
974. *’=RfJAIAJP d’QJ ?KJPNmHA JKNI=H LKNP=JP OQN HAO O=J?PEKJO dEO?ELHEJ=ENAO OLKNPERAO dKEP 

gPNA =??QAEHHE B=RKN=bHAIAJP AJ N=EOKJ dA H’u ?CF79J f?D7D9?;H DED DUgB?g;78B; v dA PAHHAO 

O=J?PEKJO4620, AQ eC=Nd à HAQN CN=REPe4621. 

 
3JA dKQbHA MQAOPEKJ dAIAQNA PKQPABKEO AJ OQOLAJO. .KQN debQPAN, à H’EJOP=N dA H= 

de?EOEKJ dA H= D=QPA FQNEdE?PEKJ =dIEJEOPN=PERA dQ 2 I=NO 20104622, ?AHHAO MQE KJP LQ EJPANRAJEN 

L=N H= OQEPA JA NAJOAECJAJP L=O OQN HA ?D=IL d’=LLHE?=PEKJ LANOKJJAH dA ?APPA FQNEOLNQdAJ?A MQE 

LKQNN=EP O’ePAJdNA =QT OLKNPEBO =I=PAQNO AP LNKBAOOEKJJAHO4623. 

 
975. 1QN ?A PDfIA, HAO LKOEPEKJO dK?PNEJ=HAO dERANCAJP,4624 ?KIIA ?’AOP HA ?=O HKNOMQ’EH AOP B=EP 

QO=CA AJ I=PEfNA dA dKL=CA dA H= LNK?edQNA dQ u NeBeNe-OQOLAJOEKJ v4625. !ALAJd=JP, ?KIIA 

d=JO HA ?=dNA dAO LNK?edQNAO d’QNCAJ?A4626, =Q?QJA N=EOKJ KbFA?PERA JA LANIAP dA FQOPEBEAN QJA 

dEBBeNAJ?A AJPNA HAO OEPQ=PEKJO NAOLA?PERAO dAO OLKNPEBO ATANd=JP KQ JKJ à PEPNA LNKBAOOEKJJAH.  

 
3J =PDHfPA =I=PAQN LKQR=JP PENAN dA OKJ =?PEREPe OLKNPERA dAO NARAJQO OQbOP=JPEAHO dA OKJ 

=?PEREPe, dA H= IgIA I=JEfNA MQ’QJ OLKNPEB LNKBAOOEKJJAH, HAQN OQOLAJOEKJ LKQN dAO B=EPO dA 

dKL=CA OAN= d’QJA CN=REPe OEIEH=ENA AJ PANIAO BEJ=J?EANO. AQ OQNLHQO, EH AOP dEBBE?EHA d’EI=CEJAN 

MQ’QJ =PDHfPA, L=N?A MQA JKJ LNKBAOOEKJJAH, OKEP IKEJO bEAJ PN=EPeO MQA dAO dePAJQO dKJP HAO 

O=J?PEKJO BKJP H’KbFAP d’QJ ?KJPNmHA JKNI=H4627.  

                                                
4620 1.-(. *'É #0, ".  -22#%&', u *A FQCA, HA I=ENA AP H'=PDHfPA : RANO QJ ?KJPNmHA JKNI=H OQN HAO O=J?PEKJO 
dEO?ELHEJ=ENAO AJRANO HAO I=ENAO AP HAO OLKNPEBO v, EF.9?J., L. 664, u :VI BEHI GK';BB;I EDJ FEKH ;ff;J :'U97HJ;H KD IFEHJ?f 
FEKH KD J;CFI FBKI EK CE?DI BEDg, LE?H; :Uf?D?J?L;C;DJ, :;I 9ECFUJ?J?EDI IFEHJ?L;I (w) v. 
4621 "8?:., FQOPEBE=JP H’EJOP=QN=PEKJ u :'KD 9EDJH[B; FBKI 7FFHEfED:? :K jKg; v AJ ?A dKI=EJA AJ ?KJOeMQAJ?A dA H= 
u D7JKH; 9dAO O=J?PEKJO LNKJKJd=bHAO: : B'7KJEH?JU 7:C?D?IJH7J?L; D'79U=JP: B; 9hE?N GK';DJH; 9?DG JOF;I :; I7D9J?EDI, 
JEKJ;I JHVI BEKH:;I (R B';N9BKI?ED :; B7 FBKI 87II; GK? 9EDI?IJ; ;D KD 7L;HJ?II;C;DJ) (w) v. z 4. eC=HAIAJP : "E?P. 
LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 169. 
4622 Cf. !#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, EF.9?J. 
4623 Cf. AJ ?A OAJO : +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 159. 
4624 2KQPABKEO, d=JO HAQN CN=JdA I=FKNEPe, HAO =QPAQNO KLEJAJP AJ B=R=QN 9AQ IKEJO EILHE?EPAIAJP: dA H’=LLHE?=PEKJ 
dA ?APPA FQNEOLNQdAJ?A =QT OAQHO OLKNPEBO LNKBAOOEKJJAHO (Cf. JKP=IIAJP d=JO HA OAJO d’QJA =LLHE?=PEKJ dA ?APPA 
FQNEOLNQdAJ?A =QT OAQHO LNKBAOOEKJJAHO : Cf. 1.-(. *'É #0, ".  -22#%&', u *A FQCA, HA I=ENA AP H'=PDHfPA : RANO 
QJ ?KJPNmHA JKNI=H OQN HAO O=J?PEKJO dEO?ELHEJ=ENAO AJRANO HAO I=ENAO AP HAO OLKNPEBO v, EF.9?J., L. 664 ; KQ "E?P. LANI. 
"N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 169). 
4625 Cf. JKP=IIAJP :  . 12'0,, u "NKEP dQ OLKNP AP FQCA dAO NeBeNeO v, AJDA, 2007, L. 1627. 
4626 Cf. JKP=IIAJP : !#, -Nd. dA NeBeNe, 17 OALPAIbNA 2008, B7IJ?;D A., Jq 319832, EF.9?J. ; AP !#, -Nd. dA NeBeNe, 
2 de?AIbNA 2008, B;Dj7C?D A., Jq 321887, EF.9?J. 
4627 Cf. !#, 1AN FQEJ 2015, Jq 380449 ; AJDA, 2015, L. 1071 ; "8?:., 1596, ?KJ?H. A.  0#2-,,#A3 ; AJ FUD7B, 
2015, L. 447, KbO. #. .É!&'**-, ; JC)  , 2015, L. 519 ; DH. 7:C., 2015, L. 68, JKPA %. É4#'**A0". 
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976. AQPNA MQAOPEKJ dAIAQNeA AJ OQOLAJO4628 : MQA dAR=EP-EH =dRAJEN dQ ?KJPNmHA NAH=PEB =QT 

O=J?PEKJO LNEOAO L=N HAO BedeN=PEKJO deHeC=P=ENAO AJ I=PEfNA dA dEO?ELHEJA CeJeN=HA ? AQPNAIAJP 

dEP, HA ?KJPNmHA NAOPNAEJP OQN HAQNO de?EOEKJO =dKLPeAO AJ ?A dKI=EJA dAR=EP-EH dAIAQNAN H= 

NfCHA ?4629  

 
$=EO=JP LAQP-gPNA LNAQRA d’QJ LAQ PNKL d’u h7H:?;II; v4630, HA 2NEbQJ=H =dIEJEOPN=PEB dA 

1PN=ObKQNC4631 =R=EP de?Ede dA OA ?KILKNPAN AJ FQCA dA u FB;?D 9EDJ;DJ?;KN v4632 AJ I=PEfNA dA 

dEO?ELHEJA CeJeN=HA !  

 
977. .KQN ?APPA N=EOKJ, O= de?EOEKJ BoP O=JO OQNLNEOA ?AJOQNeA AJ =LLAH4633, bEAJ MQ’AHHA OAIbHA 

LNeO=CAN d’QJA eRKHQPEKJ CHKb=HA dQ u 9EDJH[B; IKH B; 9hE?N :; B7 (w) L;HI KD 9EDJH[B; 

DEHC7B v4634. 

 

                                                
4628 Cf. !#, 2 I=NO 2010, FU:UH7J?ED fH7DT7?I; :'7JhBUJ?IC;, Jq 324439, EF.9?J. 
4629 "’=EHHAQNO, QJ PAH MQAOPEKJJAIAJP AOP QJ=JEIA (Cf. JKP=IIAJP :  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO 
FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., LL. 122-123 ; "E?P. LANI. "N. OLKNP, 
u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, Jq 169 ; 1.-(. *'É #0, ".  -22#%&', 
u *A FQCA, HA I=ENA AP H'=PDHfPA : RANO QJ ?KJPNmHA JKNI=H OQN HAO O=J?PEKJO dEO?ELHEJ=ENAO AJRANO HAO I=ENAO AP HAO 
OLKNPEBO v, EF.9?J., L. 664). 
4630  . $-3!&#0, ÉPQdA 10 u !KJPNmHAO FQNEdE?PEKJJAHO ?KIIQJO (1) : FQNEdE?PEKJO =dIEJEOPN=PERAO v, EF.9?J., L. 
122. 
4631 Cf. 2A 1PN=ObKQNC, 25 FQEJ 2009, &KBB;H, Jq 05-04715, EF.9?J. 
4632 .KQN NALNAJdNA HAO PANIAO dA H= !KQN =dIEJEOPN=PERA d’=LLAH dA ,=J?U : Cf. !AA ,=J?U, 23 de?AIbNA 2010, 
&KBB;H, Jq 09,!01520, EF.9?J. 
4633 Cf. !AA ,=J?U, 23 de?AIbNA 2010, &KBB;H, Jq 09,!01520, EF.9?J. 
4634 4. ?ALAJd=JP, +. "A +-,1#+ #0,A0", u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., Jq 159. 
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#J ?A OAJO, dAO ?KQNO =dIEJEOPN=PERAO d’=LLAH, L=N dAQT de?EOEKJO NAJdQAO à MQAHMQAO 

=JJeAO d’EJPANR=HHA4635, J’KJP AJ =Q?QJA B=dKJ B=EP NeBeNAJ?A =Q ?=N=?PfNA u I=JEBAOPA v dA H= 

O=J?PEKJ =LLNe?EeA, IAJPEKJ ?=N=?PeNEOPEMQA dQ ?KJPNmHA NAOPNAEJP4636. 

  

                                                
4635 Cf. !AA +=NOAEHHA, 14 K?PKbNA 2010, Jq 09+A00203, EF.9?J. "=JO ?APPA =BB=ENA, QJ ?HQb dA BKKPb=HH 
LNKBAOOEKJJAH O’eP=EP RQ NAPENAN QJ (1) LKEJP =Q ?H=OOAIAJP à PEPNA dA O=J?PEKJ dQ B=EP d’=CEOOAIAJPO EJ=LLNKLNEeO dA 
OAO OQLLKNPANO. !KIIA ?APPA de?EOEKJ dA H= !KIIEOOEKJ OQLeNEAQNA d’=LLAH dA H= $edeN=PEKJ BN=Jd=EOA dA BKKPb=HH 
BoP L=N H= OQEPA =JJQHeA L=N HA 2NEbQJ=H =dIEJEOPN=PEB dA  =OPE= à H= dAI=JdA dQ ?HQb ?KJ?ANJe, H= BedeN=PEKJ 
?KJ?ANJeA LKNP= H’=BB=ENA AJ =LLAH. !AJOQN=JP H= de?EOEKJ dAO LNAIEANO FQCAO, H= !KQN =dIEJEOPN=PERA d’=LLAH dA 
+=NOAEHHA ?KJOEdeN= JKP=IIAJP MQ’ : u ;K Ug7H: (f) R B';DI;C8B; :;I 9?H9EDIJ7D9;I IKI H7FF;BU;I, ?B 
D'7FF7H79EOO=EP: 78IEBKC;DJ F7I, 9EDJH7?H;C;DJ R 9; GK'79R=EP: ;IJ?CU B; JH?8KD7B 7:C?D?IJH7J?f 9dA  =OPE=:, GK; B7 
I7D9J?ED FHEDED9U; (w) 9BoP: :?IFHEFEHJ?EDDU; F7H H7FFEHJ 7KN f7?JI GK? B'(w.) 9=R=EAJP: CEJ?LU; v. z 4. AJOQEPA : 
!AA *UKJ, 8 F=JREAN 2015, &. A., Jq 13*702260 ; D., 2016, L. 516, KbO. (.-$. *A!&A3+#. #J H’AOLf?A, ?KQL=bHA 
dA bNQP=HEPeO AJRANO OKJ ?DAR=H dQN=JP QJA ?KQNOA eMQAOPNA dA O=QPO d’KbOP=?HAO, QJ ?=R=HEAN BoP O=J?PEKJJe L=N H= 
OQEPA dA dAQT (2) dA OQOLAJOEKJ dA L=NPE?EL=PEKJ à PKQPA ?KILePEPEKJ KNC=JEOeA L=N H= $edeN=PEKJ BN=Jd=EOA 
d’eMQEP=PEKJ ($$#). 1AO PAJP=PERAO =JPeNEAQNAO AJ RQA dA B=ENA =JJQHAN ?APPA O=J?PEKJ =U=JP ePe EJBNQ?PQAQOA, H’=BB=ENA 
OA PNKQR= =HKNO eRKMQeA dAR=JP H= !KQN =dIEJEOPN=PERA d’=LLAH dA *UKJ. !AHHA-?E NAFAP= HA NA?KQNO dQ ?=R=HEAN IEO 
AJ ?=QOA AJ ?KJOEdeN=JP JKP=IIAJP MQA : u B'EHg7D; :?I9?FB?D7?H; :'7FF;B 9dA H= $$#: D'79R=EP:, 9EDJH7?H;C;DJ R 
9; 9MQ’EH: IEKJ9AJ=EP: (w), F7I FH?I KD; I7D9J?ED :?IFHEFEHJ?EDDU; 7KN f7KJ;I :EDJ 9EH: I'(w) 9eP=EP: H;D:K 9EKF78B; 
(w) ;D BK? ?DfB?g;7DJ B7 I7D9J?ED :; :;KN 7DDU;I :; IKIF;DI?ED :; 9ECFUJ?J?ED v. 
4636 Cf. AJ ?A OAJO, "E?P. LANI. "N. OLKNP, u $edeN=PEKJ OLKNPERA BN=Jd=EOA : LKQRKEN dEO?ELHEJ=ENA OQN HA HE?AJ?Ee v, 
Jq 169 : NAI=NMQ=JP =Q RQ dAO =NNgPO LNe?EPeO dAO !AA (Cf. !AA +=NOAEHHA, 14 K?PKbNA 2010, Jq 09+A00203, 
EF.9?J. ; !AA *UKJ, 8 F=JREAN 2015, Jq 13*702260, EF.9?J.) MQA u 9d:7DI B; :EC7?D; :; B7 :?I9?FB?D; gUDUH7B;, B; 
jKg;, :;FK?I GK;BGK; J;CFI, 7DDKB9=EP: B;I I7D9J?EDI :?I9?FB?D7?H;I GK'?B ;IJ?C9=EP: i:?IFHEFEHJ?EDDU;Ij F7H H7FFEHJ 
R B7 f7KJ; 9ECC?I; (w) v. !AO ?KIIAJP=PAQNO eP=EAJP d’=REO MQA H’QPEHEO=PEKJ dQ OAQH u J;HC; i:?IFHEFEHJ?EDDUj 
HUL9eH=EP: :; B7 F7HJ :9AO: jKg;9O: B7 LEBEDJU :';N;H9;H IKH B'7:UGK7J?ED f7KJ;-I7D9J?ED KD 9EDJH[B; FBKI UJHE?J GK; 
9;BK? B?C?JU R B7 I;KB; H;9h;H9h; :; B';HH;KH C7D?f;IJ; :'7FFHU9?7J?ED v, à H’EJOP=N dA u 9H:7 (w) IEBKJ?ED 9MQE: 7L7?J 
UJU (w) 7:EFJU; F7H B; CEDI;?B :'QJ7J (w) v AJ I=PEfNA dA dKL=CA. 'HO N=FKQP=EAJP IgIA =Q NAC=Nd dAO ?KJOEdeN=JPO 
dA H= OA?KJdA AOLf?A AJ ?=QOA (Cf. !AA *UKJ, 8 F=JREAN 2015, Jq 13*702260, EF.9?J.) MQA HAO u jKg;I :K fED: 
Dk9=R=EAJP L=O: hUI?J9e: R C;JJH; ;D gKLH;, I;C8B;-J-?B, KD J;B 9EDJH[B; (w) : B7 9EKH 9=U=JP: f7?J HUfUH;D9; (w) R 
KD; I7D9J?ED :?IFHEFEHJ?EDDU; (w) ;J DED R KD; I7D9J?ED ;DJ79hU; :; :?IFHEFEHJ?ED C7D?f;IJ; v. 
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978. 1E QJ =J?EAJ .NeOEdAJP dA H= !#"& I=Jd=Pe LKQN =REO dA dNKEP OQN HAO MQAOPEKJO NAH=PERAO 

=QT dNKEPO dA H’&KIIA BQP =OOK?Ee =Q ?KQNO dQ LNK?AOOQO dA NeREOEKJ dQ !+A dA 2009, ?’AOP 

LNe?EOeIAJP =BEJ MQA OAO dEOLKOEPEKJO PN=JOLKOeAO JA OKEAJP L=O ?AJOQNeAO AJ FQOPE?A.  

 
2=JP HAO JKNIAO MQ’EH ?KJPEAJP MQA HA LNEJ?ELA IgIA dQ NA?KQNO KbHEC=PKENA à H’=NbEPN=CA 

dQ 2A1 OKJP ?KJPAOPeAO NeCQHEfNAIAJP dAR=JP H= FQOPE?A LQbHEMQA, C=N=JPA dQ NAOLA?P dAO 

LNEJ?ELAO deIK?N=PEMQAO BKJd=JP H’ÉP=P dA dNKEP. 

  
979. 1QN HA LH=J JKNI=PEB, ?’AOP HA ?=O AJ L=NPE?QHEAN dQ Ie?=JEOIA ?KQLH=JP O=J?PEKJO 

dEO?ELHEJ=ENAO =QPKI=PEMQAO AP LAEJAO LH=J?DANO LKQN HAO B=EPO dA dKL=CA, ?KIIA dQ dEOLKOEPEB 

dA CeKHK?=HEO=PEKJ MQE, O’EHO dAIAQNAJP R=HEdeO L=N HAO FQNEdE?PEKJO LQbHEMQAO, OKJP =PPAJP=PKENAO 

=QT dNKEPO BKJd=IAJP=QT dAO =PDHfPAO AP LKPAJPEAHHAIAJP ?AJOQN=bHAO LKQN ?=QOA dA 

dEOLNKLKNPEKJ =Q NAC=Nd dAO KbFA?PEBO dA HQPPA ?KJPNA HA dKL=CA.  

 
1QN HA LH=J OPNQ?PQNAH, H’=NbEPN=CA dQ 2A1 AOP dKQbHAIAJP ?KJPAOPe LQEOMQ’EH AOP L=N 

ATAILHA e?=NPe AJ dNKEP EJPANJA, =HKNO MQA HA NA?KQNO BKN?e à OKJ KBBE?A H’AOP NeCQHEfNAIAJP. !’AOP 

AJ?KNA H’EJdeLAJd=J?A ?KIIA H’EIL=NPE=HEPe dA ?APPA EJOPEPQPEKJ =NbEPN=HA MQA dAO NAMQeN=JPO 

PAJPAJP dA NAIAPPNA AJ ?=QOA. 

 
980. !AO EJPANNKC=PEKJO RKJP dAIAQNAN LNbHeI=PEMQAO =HKNO MQA ?D=MQA NeREOEKJ dQ !+A 

KBBNA OKJ HKP dA JKQRAHHAO MQAOPEKJO MQE OANKJP, à ?KQL OoN, deb=PPQAO B=?A à H= FQOPE?A OLKNPERA 

=R=JP MQ’AHHAO JA OKEAJP L=OOeAO =Q ?NEbHA dA H= FQOPE?A LQbHEMQA LKQN R=HEd=PEKJ eRAJPQAHHA, 

PAILKN=ENA KQ deBEJEPERA. 
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C54c2u9054 d, 2( P(8:0, 2  
 
981. *= FQOPE?A OLKNPERA OAN= ?KJPN=EJPA dA OA LNKJKJ?AN, d=JO HAO IKEO KQ =JJeAO BQPQNAO 

JKP=IIAJP, OQN HA OUOPfIA dA O=J?PEKJO ?KHHA?PERAO AJ I=PEfNA dA JKJ-?KJBKNIEPe =Q ?KdA AJPNeA 

AJ RECQAQN AJ =RNEH 2018, OKQO H= BKNIA d’QJ JKQRA=Q OP=Jd=Nd EJPANJ=PEKJ=H, HA 1'!!1. 

 
 !A PATPA dKJP H’edE?PEKJ BoP LNe?edeA d’QJ =REO dA dNKEP, AQ eC=Nd à H= HeC=HEPe ?KJPAOP=bHA 

dAO O=J?PEKJO dA ?APPA J=PQNA =Q NAC=Nd dQ LNEJ?ELA dA H= LANOKJJ=HEPe dAO LAEJAO, R= B=ENA H’KbFAP 

dA JKQRA=QT deb=PO, d=JO HA ?=dNA dAO JeCK?E=PEKJO LKQN H’=dKLPEKJ d’QJA JKQRAHHA RANOEKJ dQ 

!+A.  

 
982. *= NeBHATEKJ LKNPA AJ KQPNA OLe?EBEMQAIAJP OQN H’EJPeCN=PEKJ AJ OKJ OAEJ dA dEOLKOEPEKJO 

LNe?EOAO AP deP=EHHeAO AJPKQN=JP dA C=N=JPEAO =??NQAO H= LNK?edQNA ?KIIA H= LNEOA dA O=J?PEKJ 

=LLHE?=bHA AJ ?A dKI=EJA. 

 
 !APPA OKHQPEKJ L=N=iP KLLKNPQJA =BEJ dA PAJPAN dA LNeRAJEN =QP=JP MQA LKOOEbHA dAO NA?KQNO 

L=N-dAR=JP FQNEdE?PEKJO LQbHEMQAO LKQN H= ?AJOQNA, dENA?PA KQ EJdENA?PA, dA ?A dEOLKOEPEB 

NAJKQRAHe dA ?KJBKNIEPe =QT JKNIAO dA H’A+A. 

 
983. !’AOP IgIA HA NEOMQA d’QJA ?AJOQNA CHKb=HA dQ dEOLKOEPEB =JPEdKL=CA MQE NAdAREAJP 

LH=QOEbHA =Q NAC=Nd dA H’EJPANdE?PEKJ dAO PN=EPAIAJPO EJDQI=EJO KQ deCN=d=JP dKJP H= REKH=PEKJ 

BKJdA HA NA?KQNO dA dEBBeNAJPO =PDHfPAO dAR=JP HAO FQNEdE?PEKJO dA dNKEP ?KIIQJ LKQN ?KJPAOPAN 

HAO IePDKdAO =?PQAHHAO dA LNeHfRAIAJPO dA HAQNO e?D=JPEHHKJO O=JCQEJO.  
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984. *A OUOPfIA =QPKNeCQHe dA O=J?PEKJ dEO?ELHEJ=ENA dAO B=EPO dA dKL=CA deRAHKLLe 

EJEPE=HAIAJP L=N HAO EJOPEPQPEKJO OLKNPERAO LKQR=EP LANdQNAN AP O’=BBEJAN AJ dADKNO dA PKQPA 

EJPANRAJPEKJ eP=PEMQA4637, O’EH J’eP=EP HeCEPEIe AP BKJde MQA OQN H’ePDEMQA OLKNPERA KQ 

?KILePEPERA4638. 

 
 'H J’= LQ AJ =HHAN dA H= OKNPA AJ LNAIEAN HEAQ d=JO H= IAOQNA Kn HAO ?KILKO=JPAO dQ 

IKQRAIAJP KHUILEMQA, à ?KIIAJ?AN L=N HA !KIEPe EJPANJ=PEKJ=H KHUILEMQA (!'-)4639, 

J’eP=EAJP L=O ATAILPAO dA PKQO NALNK?DAO dA J=PQNA ePDEMQA d=JO HA ?=dNA dA HAQN CKQRANJ=J?A 

IgIA4640. 

 
985. !’eP=EP O=JO ?KILPAN AJ dAQTEfIA HEAQ OQN HA I=JMQA dA RKHKJPe dAO BedeN=PEKJO 

OLKNPERAO EJPANJ=PEKJ=HAO dA ReNEP=bHAIAJP HQPPAN ?KJPNA ?A BHe=Q AJ N=EOKJ dA H= LQbHE?EPe JeB=OPA 

LKQN AHHAO MQ’K??=OEKJJA PKQPA de?KQRANPA AP LKQNOQEPA dA B=EPO dA dKL=CA L=N HAQNO EJOP=J?AO 

dEO?ELHEJ=ENAO. 

 
 !’eP=EP AJ PNKEOEfIA HEAQ O=JO ?KILPAN OQN HA B=EP MQ’=RA? H= IedE=PEO=PEKJ dQ OLKNP dA 

D=QP JERA=Q AP HAO OKIIAO B=N=IEJAQOAO CeJeNeAO L=N H= dEBBQOEKJ dA ?ANP=EJAO 

I=JEBAOP=PEKJO4641, BQNAJP IEO AJ ATANCQA HAO LNKbHfIAO dA O=JPe LQbHEMQA K??=OEKJJeO L=N H= 

LN=PEMQA ?KILePEPERA AJ PANIAO dA dKL=CA. 

 
986. !’AOP IgIA AJ MQ=PNEfIA AP dANJEAN HEAQ QJA CN=JdA L=NPEA dA H= LKLQH=PEKJ MQE =HH=EP 

gPNA REOeA ?KILPA PAJQ dA H’ATPAJOEKJ dQ NA?KQNO à dA PAHHAO LN=PEMQAO L=N dA PNfO FAQJAO =PDHfPAO 

                                                
4637 4. (. %3'**A3+É, u *= HAT OLKNPER= KQ H= HKE dQ LHQO BKNP v, %;I ADD7B;I :; :HE?J, 2011, Jq 5, L. 43. 
4638 4. ?ALAJd=JP : $.  37, $. 0'88-, u .AQP-KJ AJ?KNA =RKEN ?KJBE=J?A d=JO HAO JKNIAO OLKNPERAO ? v, JEKHD7B 
:;I IE9?UJUI, Jq 63, 2009, L. 56. 
4639 4. JKP=IIAJP : A. $#00A,", (.-*. !&A..#*#2, 1.  #,-É2, u !D=LEPNA 1. *A OUOPfIA KHUILEMQA v, ?D 
A. $#00A,", (.-*. !&A..#*#2, 1.  #,-É2 (OKQO H= dEN.), %; C7HA;J?Dg EBOCF?GK;. CE-9HU7J?ED :; L7B;KHI 
;DJH; 79J;KHI, *KQR=EJ-H=-,AQRA, ed. "A  KA?G 1QLeNEAQN, ?KHH. +=J=CAIAJP & 1LKNP, 2012, L. 37. 
4640 4. AJ L=NPE?QHEAN : (.-*. !&A..#*#2, u *A OUOPfIA KHUILEMQA AP HAO LKQRKENO LQbHE?O B=?A =Q dKL=CA AP à 
H= ?KNNQLPEKJ : L=NPAJ=NE=P KQ ?KJBNKJP=PEKJ ? v, ?D (.-!.  A11-, (OKQO H= dEN.), ,FEHJ ;J EH:H; FK8B?9, EF.9?J., L. 
215. - 4. AJ?KNA, dQ IgIA =QPAQN : u 3JA ?KIIEOOEKJ d’ePDEMQA LKQN H= CKQRANJ=J?A dQ IKQRAIAJP KHUILEMQA 
v, ÉPDEMQA LQbHEMQA 9#J HECJA:, RKH. 7, Jq 2 X 2005, IEO AJ HECJA HA 18 OALPAIbNA 2015, ?KJOQHPe HA 27 OALPAIbNA 
2017. 
4641 4. $.  37, u *'KNC=JEO=PEKJ ?KJPN=?PQAHHA dQ OLA?P=?HA OLKNPEB v, PDfOA AET-+=NOAEHHA 3, 2001 ; KQ %. 
(#A,,-2-.A%Ç1, u *’EI=CA dQ OLKNPEB AJ dNKEP BN=Jd=EO v, %E "C(&, 2000/3 (,q 23), L. 107. 
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?KIIA dAO OLKNPEBO =I=PAQNO, PN=JOBKNI=JP dA H= OKNPA HA dKL=CA AJ QJ LDeJKIfJA CeJeN=PAQN 

dA PNKQbHAO à H’u -NdNA LQbHE? v4642  deL=OO=JP4643 HA OEILHA ?=dNA dA H= O=HQbNEPe LQbHEMQA4644. 

 
 -NdNAO FQNEdEMQAO u OLKNPEBO v ?KIIA u eP=PEMQAO v4645 dAR=EAJP L=N ?KJOeMQAJP OA O=EOEN 

dA ?KJ?ANP dA H= HQPPA ?KJPNA ?A BHe=Q PKQP AJ LNKIKQR=JP AP NAOLA?P=JP H’u QJERANO=HEPe v4646 dA 

H= LN=PEMQA ?KILePEPERA4647. 

 
987. !AH= OA I=PeNE=HEO=EP AJ L=NPE?QHEAN L=N H’edE?PEKJ d’QJ AJOAIbHA dA NfCHAO 7 C?D?C7 

D=NIKJEOeAO =QT BEJO d’=LLHE?=PEKJ dA ?AHHAO-?E AJ PKQO OLKNPO AP AJ PKQO HEAQT, MQAH MQA BQP L=N 

=EHHAQNO HA JERA=Q dA LN=PEMQA4648. 

 
 #J?KNA B=HH=EP-EH dePANIEJAN HA OP=PQP AP deBEJEN HAO ?KILKO=JPAO ?KIIA H= CKQRANJ=J?A 

dA H’KNC=JEOIA AJ ?D=NCA dA HAO edE?PAN, MQE dAR=EP AJ?KNA gPNA EJdeLAJd=JP dQ IKQRAIAJP 

KHUILEMQA LKQN eREPAN PKQO NEOMQAO dA ?KHHEOEKJO AP ?KJBHEPO d’EJPeNgPO. 

 
988. *A ?DKET dAO L=NPEAO LNAJ=JPAO O’AOP =HKNO LKNPe L=N RKEA dA JeCK?E=PEKJ OQN H’EJOPEPQPEKJ 

dA H’ACAJ?A IKJdE=HA =JPEdKL=CA4649, AJPEPe NAHAR=JP dA H’KNdNA FQNEdEMQA u PN=JOJ=PEKJ=H v dQ 

                                                
4642 Cf. ""&!, =NP. 10. 
4643 'H AOP bEAJ OoN MQAOPEKJ dA H= HQPPA ?KJPNA HA PN=BE? dA LNKdQEPO dKL=JPO (4. .. +A00'-22-**-7", u 
(!KILNAJdNA H=) !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP v, EF.9?J., L. 1 ; KQ 1. !&A'**#2, u *AO 
JKQRAHHAO dEOLKOEPEKJO NAH=PERAO =Q dKL=CA AP H'=dKLPEKJ dA H= ?KJRAJPEKJ 3JAO?K v, EF.9?J., L. 1639). - Cf. 
!KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 8 u *EIEP=PEKJ dA H= dEOLKJEbEHEPe AP dA H’QPEHEO=PEKJ 
d=JO HA OLKNP dA OQbOP=J?AO AP dA IePDKdAO EJPANdEPAO v ; AP !+A (2015), =NP. 2 u 4EKH=PEKJ dAO NfCHAO =JPEdKL=CA v, 
LP. 7 u 2N=BE? KQ PAJP=PERA dA PN=BE? d’QJA OQbOP=J?A KQ IePDKdA EJPANdEPA v. 
4644 Cf. !#, 19 I=NO 2007, %;  79 ;J 7., Jq 300467, %;8., L. 124 ; RFDA, 2007, L. 770, ?KJ?H. *. "#0#.A1 ; 
"8?:. 1283, ?DNKJ. A. 0- *-2-20-'8'#0 ; JC) A, 2007, L. 2225, JKPA ". +A'**A0" "#1%0É#1 "Q *-Ü ; 
JC) ,, 2007, Jq 1314, JKPA 6. .0É2-2 ; R-D ;KH., 2008, L. 835, ?DNKJ. ". 0'2*#,%, A.  -34#0#11# AP (.-
.. )-4A0 ; R;L. jKH. U9E. FK8B., ,KRAIbNA 2009, Jq 669. - 4. AJ?KNA OQN H’eH=NCEOOAIAJP dA H= JKPEKJ d’KNdNA 
LQbHE? : !. *A,%3'**#, u *KCEMQA FQNEdEMQA, HKCEMQA LKHEPEMQA. - *A ?=O dA H= bQNM= v, %; DU87J, 2012/5 (Jq 
172), L. 87 9!Ne=PEKJ L=N HA HeCEOH=PAQN dQ ?KJ?ALP d’u iEH:H; FK8B?9 ?CC7JUH?;Bj v : "8?:., LL. 88 AP 94-95:. z 4. 
=QOOE : $. "'#3, u *A dNKEP dA deREO=CAN AP H’KbHEC=PEKJ d’gPNA deREO=Ce : RANO QJA IKN=HEO=PEKJ dA H’AOL=?A LQbHE? 
? v, JC) A, 2010, L. 35. 
4645 4. AJ?KNA OQN HA PDfIA dQ u LHQN=HEOIA FQNEdEMQA v : .. 1!&'$$  #0+A,, u *A JKQRA=Q LHQN=HEOIA 
FQNEdEMQA v, R"DE, 2013/1 (P. 664''), L. 229 ; ".  -"#,, u *A LHQN=HEOIA FQNEdEMQA AJ dNKEP EJPANJ=PEKJ=H LNERe 
v, AH9h. Fh?B. DHE?J, 2005, 2KIA 49, L. 275 ; +. "#*+A1-+A027, u .HQNEFQNEdEOIA AP IKJdE=HEO=PEKJ : RANO QJ 
LHQN=HEOIA KNdKJJe v, ?D (.- *.  #0%#* (dEN.), %; )BKH?jKH?:?IC;, A?PAO dQ 4''' ?KJCNfO dA H'AOOK?E=PEKJ 
EJPANJ=PEKJ=HA dA +ePDKdKHKCEA FQNEdEMQA (AET-AJ-.NKRAJ?A, 4-6 OALPAIbNA 2003), ed. .3A+, 2005 ; KQ A. 
1É0'A36 (dEN.) AP =H., u *A "NKEP B=?A =Q LHQN=HEOIA v, RRJ, 1993, L. 567. 
4646 4. JKP=IIAJP : 0. %A$,#0, u *’3JERANO=HEPe v, R;L. EB., 1994, Jq 320, L. 270. 
4647 .KQN QJ L=N=HHfHA, 9f. JKP=IIAJP : +. "#*+A1-+A027, %; H;B7J?f ;J BkKD?L;HI;B. %;I FEH9;I ?C7g?D7DJ;I 
:K :HE?J, 1, ed. 1AQEH, ?KHH. *= ?KQHAQN dAO EdeAO, 2004.  
4648 Cf. 1P=PQPO dA H’A+A, =NP. 4 u  QP v, LPO. 5 AP 6. 
4649 4. (.-*. !&A..#*#2, u *'ACAJ?A IKJdE=HA =JPEdKL=CA : QJ JKQRA=Q NeCQH=PAQN dAO NAH=PEKJO EJPANJ=PEKJ=HAO 
OLKNPERAO v, EF.9?J., L. 381. 
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OLKNP MQ=HEBEe dA B;N IFEHJ?L7 LNAJ=JP LNKREOKENAIAJP H= BKNIA d’QJA BKJd=PEKJ dA dNKEP OQEOOA4650 

à CKQRANJ=J?A IETPA LQbHEMQA/LNERe4651. 

 
 1KQO dEBBeNAJPO =OLA?PO4652, LKQR=EP =HKNO gPNA IEO AJ ATANCQA QJA JKQRAHHA I=JEBAOP=PEKJ 

dQ LDeJKIfJA dA u 9L:H?L7J?I7J?ED :; BkEH:H; jKH?:?GK; ?DJ;HD7J?ED7B v4653 =HKNO MQ’AJ OAJO 

EJRANOA, H= LNeOAJ?A d’AJPEPeO OQLN=J=PEKJ=HAO dA dNKEP LQbHE? =Q OAEJ dAO ?KILKO=JPAO dA 

H’A+A4654 ?KIIA ?ANP=EJAO dA OAO LNeNKC=PERAO PAJd=EAJP à H= N=LLNK?DAN CN=JdAIAJP d’QJA 

KNC=JEO=PEKJ EJPANCKQRANJAIAJP=HA4655. 

 
989. #J ?KJOeMQAJ?A, ?’AOP H= RKEA d’QJA =QPKNeCQH=PEKJ u NeCQHeA v L=N dAO =?PAQNO OQLN=-

eP=PEMQAO MQE BQP AILNQJPeA bEAJ MQA ?AHHA d’QJA EJPeCN=PEKJ dA H’A+A d=JO HA ?KJ?ANP dAO 

KNC=JEO=PEKJO dA ?APPA J=PQNA OKEP KQRANPA L=N OAO OP=PQPO IgIAO, MQE LNeRKEAJP O= LKOOEbHA 

JKR=PEKJ4656 u ;D 9QJA: IJHK9JKH; (w) fED:U; IKH B; :HE?J FK8B?9 ?DJ;HD7J?ED7B v4657. 

 
*A OP=PQP FQNEdEMQA =?PQAH dA ?APPA dANJEfNA J’AOP AJ ABBAP LNKPA?PAQN d’QJA ?ANP=EJA 

u =QPKJKIEA v dQ dNKEP dQ OLKNP4658 d=JO O= ?KILKO=JPA =JPEdKL=CA MQA dA B=dKJ L=N?AHH=ENA dfO 

HKNO MQ’EH HEIEPA BKNPAIAJP OAO LNeNKC=PERAO =Q LHQO CN=Jd beJeBE?A dAO EJPANRAJ=JPO LQbHE?O dA 

PKQO JERA=QT. 

 
990. 'H HQE EJPANdEP =EJOE, dA I=JEfNA LNEIKNdE=HA, à H= BKEO d’edE?PAN dAO JKNIAO ?KJPN=ECJ=JPAO 

à H’eC=Nd dAO KNdNAO FQNEdEMQAO eP=PEMQAO O=JO H= LNEOA dA IAOQNAO dA PN=JOLKOEPEKJ RKHKJP=ENAO, 

?KIIA d’EJPANRAJEN à QJ dACNe MQAH?KJMQA d=JO H= HQPPA ?KJPNA HAO PN=BEMQ=JPO AP LKQNRKUAQNO 

dA LNKdQEPO dKL=JPO4659. 

                                                
4650 Cf. !. ?ER. OQEOOA, =NP. 80 O. 
4651 4. JKP=IIAJP : Cf. !. "3"-%,-,, ÉPQdA 14 u !KJPNmHAO OLe?EBEMQAO dAO HEPECAO NAH=PEBO =Q dKL=CA : A$*" 
AP A+A v, EF.9?J., L. 156, KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 362 AP 
686. 
4652 4. ,. 1. .-*'2'1, u *= ?KJdEPEKJ FQNEdEMQA dAO =OOK?E=PEKJO EJPANJ=PEKJ=HAO v, JD", 1923, L. 465. 
4653 $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| 
dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, EF.9?J., LL. 308-311. z 4. eC=HAIAJP : %. 0A 3, u *= IKJdE=HEO=PEKJ AP HA dNKEP : 
eHeIAJPO I=?NKFQNEdEMQAO dA ?KJRANCAJ?AO dAO NeCEIAO FQNEdEMQAO v, EF.9?J., LL. 334-335. 
4654 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u 0ALNeOAJP=PEKJ dAO CKQRANJAIAJPO v, EF.9?J. 
4655 Cf. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 405 "8?:., u *AO JKQRA=QT 
IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA {LNER=PEO=PEKJ| dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, 
LL. 307-311. 
4656 4. LKQN QJ LNe?edAJP : (. !A12A,#"A, u 3JA JKQRAHHA IePDKdA LKQN H= ?Ne=PEKJ d'KNC=JEOIAO 
EJPANJ=PEKJ=QT. *A ?=O Ne?AJP dA H'3'--2 v, AFD", 1970, L. 625. 
4657 1P=PQPO dA H’A+A, =NP. 4 u  QP v, LP. 8, =H. 2. 
4658 4. AJ?KNA : $.  37, (.-+. +A0+A7-3, ". .-0A!!&'A, $. 0'88-, DHE?J :K IFEHJ, 4fIA ed., EF.9?J., LL. 
34-39. 
4659 !AHHA-?E LAQP OEILHAIAJP AJ?KQN=CAN HAO ÉP=PO à =CEN AJ ?A OAJO (4. JKP=IIAJP : A+A, u AQ-dAHà dAO 
OLKNPEBO v, $N=J? (AQ, Jq 1/2007, FHU9., LL. 12-13).  
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2AH BQP LNe?EOeIAJP4660 H’KbFAP dA H= !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA 

OLKNP =dKLPeA OKQO H’eCEdA dA H’3,#1!-4661, AJPEPe EJPANCKQRANJAIAJP=HA AJ?KNA dKPeA dQ 

LKQRKEN OQLNgIA dA dePANIEJ=PEKJ dAO JKNIAO LNEReAO edE?PeAO L=N H’A+A MQE OKJP 

KbHEC=PKENAIAJP PN=JOLKOeAO d=JO HAO ?KNLQO FQNEdEMQAO eP=PEMQAO4662 I=EO eC=HAIAJP OLKNPEBO4663, 

AP L=N Hà-IgIA OAQHA AJ ?=L=?EPe dA deBEJEN HA LNK?AOOQO =deMQ=P dA Ne?ALPEKJ dAO JKNIAO 

=JPEdKL=CA =Q OAEJ dA ?AO KNdNAO4664. 

 
991. *’u EHg7D; IEKL;H7?D v dA H= !'"1, à O=RKEN O= u CEDfUH;D9; :;I F7HJ?;I v4665,  AOP dKJ? 

7 fEHJ?EH? HEbNA dA dePANIEJAN HA dACNe dA u BKN?A ?KJPN=ECJ=JPA v dAO JKNIAO LNEOAO L=N 

H’A+A4666. 

 
AQ RQ dA ?A ?KJOP=P, HAO ?KILKO=JPAO LQbHEMQAO dA H’A+A OA PNKQR=JP AJ =IKJP à 

H’KNECEJA dA H= LNKdQ?PEKJ JKNI=PERA dA ?AHHA-?E AJ =OOK?E=PEKJ =RA? HA IKQRAIAJP OLKNPEB, AP AJ 

=R=H, OAQHAO FQNEdEMQAIAJP =LPAO à de?EdAN dA H’=RAJEN dA H= HQPPA =JPEdKL=CA, EH AOP QJ B=EP 

EJdeJE=bHA MQA OA ?KJFQCQAJP =?PQAHHAIAJP u LQbHE?EO=PEKJ v CN=JdEOO=JPA dA H= HQPPA ?KJPNA HA 

dKL=CA ?KIIA =RfJAIAJP d’QJA u PN=JOJ=PEKJ=HEO=PEKJ v =??KILHEA dA H= I=PEfNA4667. 

 
992. *AO u 9O:LEHJ?fI :; D?L;7K ?DJ;HD7J?ED7B v4668 ?KJ?KQNAJP deOKNI=EO AJ LNEJ?ELA =Q OAEJ 

d’u KD iEH:H; jKH?:?GK; f;HCUj v4669 LNKLNA à ?A dKI=EJA ?KILKOe dA PNKEO (3) JERA=QT. 

*’A+A edE?PA HAO JKNIAO =JPEdKL=CA MQE OKJP Je?AOO=ENAIAJP =??ALPeAO, IEOAO AJ yQRNA AP 

                                                
4660 4. $. 0'%A36, u *= Ne?ALPEKJ dAO dNKEPO ePN=JCANO AP dAO JKNIAO JKJ eP=PEMQAO d=JO H'KNdNA FQNEdEMQA 
EJPANJ=PEKJ=H v, RRJ, =RNEH 1993, Jq 2, L. 291. 
4661 Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 à 5 ; AP ?8?:., =NP. 8 u *EIEP=PEKJ dA H= 
dEOLKJEbEHEPe AP dA H’QPEHEO=PEKJ d=JO HA OLKNP dA OQbOP=J?AO AP dA IePDKdAO EJPANdEPAO v. 
4662 Cf. JKP=IIAJP O’=CEOO=JP dQ ?=O BN=Jd=EO : !#, 28 K?PKbNA 2009, ,9hKC79h;H, Jq 327306, EF.9?J. 
4663 Cf. !A1, AdREOKNU KLEJEKJ 2005/!/976 & 986, $'$A & 5A"A, EF.9?J. 
4664 *= JKPEKJ dA u FH?D9?F;I v EOOQO dQ !+A (!KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 3 
u +KUAJO d’=PPAEJdNA HA bQP dA H= !KJRAJPEKJ v, =)) MQA HAO ÉP=PO L=NPEAO à H= !'"1 OA OKJP AJC=CeO à NAOLA?PAN AP 
IAPPNA AJ yQRNA dAIAQNA, JKPEKJ =Q dAIAQN=JP BHKQA (Cf. +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, 
EF.9?J., LL. 10-11 ; KQ  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ 
I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 52) AP LNEJ?EL=HA u H7?IED :kWJH; v ($. *A227, %7 B;N IFEHJ?L7. 
R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 686) dA H= !'"1 AOP HA OECJA dA H= I=EJIEOA dA H= !'"1 OQN 
H’eRKHQPEKJ dA H= HQPPA =JPEdKL=CA MQE LKQNN=EP L=N ATAILHA à H’=RAJEN LNKLKOAN QJA deBEJEPEKJ u ATLNAOOA v dAOdEPAO 
LNEJ?ELAO RKEN NAJdNA KbHEC=PKENAO H’AJOAIbHA dAO JKNIAO edE?PeAO L=N H’A+A. 
4665 !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, =NP. 28 u !KJBeNAJ?A dAO .=NPEAO v, LP. 1. 
4666 4. JKP=IIAJP OQN u 9H:7 fEH9; 9EDJH7?gD7DJ; :K CE:; CED:?7B 7DJ?:EF7g; ;D FH7D9; v :  .  0'%,-,, 
u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., 
LL. 50-52. 
4667 4. $. *A227, u *AO JKQRA=QT IKdAO dA ?KKLeN=PEKJ d=JO HA dKI=EJA dQ OLKNP, NeReH=PAQNO d'QJA 
{LNER=PEO=PEKJ| dQ dNKEP EJPANJ=PEKJ=H LQbHE? v, EF.9?J., LL. 308-311. z 4. eC=HAIAJP : "8?:., u *AO NfCHAO =LLHE?=bHAO 
=QT NAH=PEKJO OLKNPERAO PN=JOJ=PEKJ=HAO : HA NAC=Nd dA H’EJPANJ=PEKJ=HEOPA LQbHE?EOPA v, EF.9?J., LL. 93-94. 
4668 !+A (2015), AJJATA 1 u "eBEJEPEKJO v, RK?=bHA LNe?EPe.  
4669 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H =NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 25. 
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=LLHEMQeAO L=N HAO KNC=JEO=PEKJO OLKNPERAO4670, =R=JP ?KJPAOP=PEKJ eRAJPQAHHA dA O=J?PEKJO 

=JPEdKL=CA B=?A =Q 2NEbQJ=H =NbEPN=H dQ OLKNP4671. 

 
!KJ?ANJ=JP HA ?=O dAO u 9O:FEHJ?fI :; D?L;7K D7J?ED7B v4672, H= OEPQ=PEKJ AOP L=NBKEO LHQO 

?KILHATA, AJ N=EOKJ dA H’u e?N=J v eP=PEMQA MQE LKQNN= LNKdQENA OAO ABBAPO =Q IKIAJP dAO LD=OAO 

dA IEOA AJ yQRNA AP d’=LLHE?=PEKJ dAO JKNIAO =JPEdKL=CA ?KIIA dQ NA?KQNO ?KJPNA HAO 

O=J?PEKJO =JPEdKL=CA. 

 
993. !APPA JKQRAHHA I=JEBAOP=PEKJ dA H= u LQbHE?EO=PEKJ v dA H= I=PEfNA =Q JERA=Q EJPANJA, 

OECJA dQ NABQO dA PKQP =b=JdKJ deBEJEPEB dQ u LNEJ?ELA dA PANNEPKNE=HEPe v4673, L=N =EHHAQNO AJ BKNP 

NAC=EJ4674, = LKQN ?KJOeMQAJ?A LNAIEfNA dA JQENA à H’QJEBE?=PEKJ dAO JKNIAO =JPEdKL=CA =Q 

JERA=Q IKJdE=H.  

 
!’AOP =EJOE MQA HAO HeCEOH=PEKJO eP=PEMQAO LAQRAJP OA deP=?DAN AJ L=NPEA dAO dEOLKOEPEKJO 

dQ !+A =Q IKIAJP dA HAO NALNAJdNA, AP JKP=IIAJP EILKOAN =QT BedeN=PEKJO OLKNPERAO 

J=PEKJ=HAO dA PN=JOLKOAN LQEO =LLHEMQAN dAO NeCHAIAJP=PEKJO JKJ-?KJBKNIAO OKQO ?ANP=EJO 

=OLA?PO =QdEP ?KdA. 

 
994. AHKNO IgIA MQA H= ?KILePAJ?A dQ 2A1 AOP KbHEC=PKENA LKQN FQCAN dAO NA?KQNO ?KJPNA HAO 

O=J?PEKJO =JPEdKL=CA LNEOAO L=N HAO KNC=JEO=PEKJO OLKNPERAO EJPANJ=PEKJ=HAO ?KIIA J=PEKJ=HAO 

?KJPNA HAO OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H4675, KQ BKNPAIAJP NA?KII=JdeA O’=CEOO=JP dAO =PDHfPAO 

dA JERA=Q J=PEKJ=H, dAO L=UO ?KIIA H= $N=J?A O’U NABQOAJP AJ?KNA LKQN HAO ?KILePEPEKJO 

J=PEKJ=HAO KNC=JEOeAO OQN HAQN PANNEPKENA4676. 

                                                
4670 Cf. 1EPA 'JPANJAP dA H’A+A, dK?. u !KJBKNIEPe =Q !KdA v, EF.9?J., 0QbNEMQA u !KIIAJP dARAJEN ?KJBKNIA v 
(4.  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA 
HA dKL=CA v, EF.9?J., LL. 48-50). z 4. eC=HAIAJP : 1EPA 'JPANJAP dA H’A+A, dK?. u 1QLANREOEKJ dA H= ?KJBKNIEPe =Q 
!KdA v, EF.9?J. 
4671 Cf. !+A (2015), =NP. 13.2.1 u ALLAHO NAH=PEBO à dAO OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H KQ à dAO I=JEBAOP=PEKJO 
EJPANJ=PEKJ=HAO v. 
4672 !+A (2015), AJJATA 1 u "eBEJEPEKJO v, RK?=bHA LNe?EPe. 
4673 4. JKP=IIAJP : !KJOAEH d’ÉP=P, %7 J;HH?JEH?7B?JU :K :HE?J : 7FFHE9h;I JhUEH?GK;I ;J KI7g;I CUJhE:EBEg?GK;I, 
2NKEOEfIA ?KJBeNAJ?A dQ ?U?HA u ""NKEP ?KIL=Ne AP PANNEPKNE=HEPe dQ dNKEP" v, 30 OALPAIbNA 2015 ; (.-+. 1A34É, 
u *= PANNEPKNE=HEPe dQ dNKEP v, EJ "DJ;HD7J?ED7B?I7J?ED :K :HE?J : F7JhEBEg?; EK CUJ7CEHFhEI; :; BkEH:H; jKH?:?GK; ?, 
0AJ?KJPNA EJPAN-NeOA=QT (BN=J?K-=IeNE?=EJ, BN=J?K-bNeOEHEAJ AP BN=J?K-?DEJKEO), .=NEO, !KHHfCA dA $N=J?A, 10-12 
=RNEH 2012. 
4674 Cf. +. .#*2'#0, u *= PN=JOLKOEPEKJ dQ !KdA IKJdE=H =JPEdKL=CA d=JO H'KNdNA FQNEdEMQA EJPANJA v, EF.9?J., 
L. 12. 
4675 Cf. !+A (2015), =NP. 13.2.1 u ALLAHO NAH=PEBO à dAO OLKNPEBO dA JERA=Q EJPANJ=PEKJ=H KQ à dAO I=JEBAOP=PEKJO 
EJPANJ=PEKJ=HAO v ; AP 8.5 u AQdEAJ?A QJEMQA dAR=JP HA 2A1 v. 
4676 Cf. 0=LLKNP A,, Jq 2441, FHU9., LL. 43-44 ; $. A*A.&'*'..#, u *’D=NIKJEO=PEKJ dA H= HQPPA ?KJPNA HA 
dKL=CA : QJ HKJC BHAQRA L=O OE PN=JMQEHHA v, EF.9?J., L. 20. z 4. ?ALAJd=JP : %. 1A+.#0, u 'JOPEPQPEKJO - *QPPA ?KJPNA 
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*= ?KILePAJ?A ?KJBEeA OQN HA LH=J EJPANJA =QT FQNEdE?PEKJO BN=Jd=EOAO, =dIEJEOPN=PERAO4677 

RKENA FQdE?E=ENAO4678 AJ ?ANP=EJAO DULKPDfOAO, LKQN FQCAN dAO ?KJPAOP=PEKJO dA O=J?PEKJO 

dEO?ELHEJ=ENAO LNEOAO à H’AJ?KJPNA dA ?AO =PDHfPAO JQEP à H’=?DfRAIAJP d’QJA ReNEP=bHA u 

FQNEOLNQdAJ?A v4679 =JPEdKL=CA MQE OAN=EP OPNE?PAIAJP =NbEPN=HA AP ?KILKOeA dA LNEJ?ELAO, NfCHAO 

AP AT?ALPEKJO KQ =PPeJQ=PEKJO d’=LLHE?=PEKJ CeJeN=HEOeA OQN HA LH=J IKJdE=H. 

 
995. u !KILHATEBE?=PEKJ v dQ dNKEP4680 AP u FBKH7B?IC; EH:EDDU v4681 RKJP =HKNO dA L=EN, 

?KJOeMQAJ?A dQ NA?KQNO à H= PA?DJEMQA ?KJPAILKN=EJA dQ u dNKEP JeCK?Ee v4682 MQE dKEP =bKQPEN 

à dAO OKHQPEKJO dA ?KILNKIEO.  

 
!KJOPNQ?PEKJ eR=JAO?AJPA OQN HA LH=J ?KCJEPEB LKQN HAO LNKB=JAO4683, HA L=N=dECIA 

=JPEdKL=CA O’KNdKJJA AJ ABBAP L=NB=EPAIAJP LKQN HAO ATLANPO =JPEdKL=CA4684. 

 
996. +=EO HA B=EP MQA H= ?KJJ=EOO=J?A dQ dNKEP =JPEdKL=CA OKEP AJ CN=JdA L=NPEA EJ=??AOOEbHA 

=QT =PDHfPAO AP L=N OQEPA OKQRAJP EJEJPAHHECEbHA dARN=EP ?KJdQENA HAO de?EdAQNO LQbHE?O AP LNEReO à 

deOKNI=EO deH=EOOAN ?AO OKHQPEKJO IedE=JAO. 

 

                                                
HA dKL=CA - 2N=JOLKOEPEKJ L=NPEAHHA dA H'=NPE?HA 13 dQ ?KdA IKJdE=H =JPEdKL=CA AJ dNKEP BN=Jd=EO : HAO FAQT OKJP-EHO 
B=EPO ? v, EF.9?J., L. 36. 
4677 Cf. !. OLKNP, =NP. *. 232-22 =H. 1 9$KJd=JP H= ?KILePAJ?A dEO?ELHEJ=ENA u IK8I?:?7?H; v (%. 1'+-, (OKQO H= 
dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, "NKEP dQ OLKNP, EF.9?J., 
L. 459) dA H’A$*" AJ I=PEfNA dA dKL=CA ; AP ?8?:., =NP. *. 232-21 =H. 3 9$KJd=JP H= ?KILePAJ?A dEO?ELHEJ=ENA dA 
LNEJ?ELA dAO BedeN=PEKJO OLKNPERAO:. 
4678 Cf. AJ L=NPE?QHEAN OQN H= NeL=NPEPEKJ dAO ?KILePAJ?AO AJPNA HAO FQNEdE?PEKJO =dIEJEOPN=PERAO AP FQdE?E=ENAO AJ 
I=PEfNA dA dKL=CA : !. !&A311A0", %;I LE?;I :; HVgB;C;DJ :;I B?J?g;I IFEHJ?fI h EII7? IKH B7 9E;N?IJ;D9; :;I 
:?ffUH;DJ;I fEHC;I :; jKIJ?9;, EF.9?J. LL. 188-191. 
4679 4. JKP=IIAJP OQN u 9H:; H[B; FH?CEH:?7B :; B7 jKH?IFHK:;D9; :K -A, v AJ I=PEfNA OLKNPERA : A. 0'%-88' 
(A.), %k7H8?JH7g; ?DJ;HD7J?ED7B ;D C7J?VH; :; IFEHJ, EF.9?J., JJq 1253 O. 
4680 Cf. JKP=IIAJP : %. 0A 3, u *= IKJdE=HEO=PEKJ AP HA dNKEP : eHeIAJPO I=?NKFQNEdEMQAO dA ?KJRANCAJ?AO dAO 
NeCEIAO FQNEdEMQAO v, EF.9?J., L. 339, MQE H= HEA à ?AHHA u :;I 79J?L?JUI hKC7?D;I v ("8?:., L. 349). 
4681 +. "#*+A1-+A027, %; )BKH7B?IC; EH:EDDU. %;I FEH9;I ?C7g?D7DJ;I :K :HE?J, 2, ed. 1AQEH, ?KHH. *= 
?KQHAQN dAO EdeAO, 2006. z 4. eC=HAIAJP dQ IgIA =QPAQN : u +=NGAPEJC FQNEdEMQA KQ LHQN=HEOIA KNdKJJe v, %; 
DU87J, 2001/3 (Jq 115), L. 57. 
4682 4. JKP=IIAJP : (. A312, u ,eCK?EAN =RA? HA dNKEP, JeCK?EAN =QPKQN dQ dNKEP v, DHE?J ;J IE9?UJU, 2009/1 (Jq 
71), L. 181 ; 4. .#2#4, u .HQN=HEOIA FQNEdEMQA, ?KJOPNQ?PEKJ AQNKLeAJJA AP dNKEPO L=NPE?EL=PEBO v, AH9h. Fh?B. DHE?J, 
2005, 2KIA 49, L. 13 ; (. "A +3,!), +. 4#0&-#4#, ("ENO.), %;I CKJ7J?EDI :K H7FFEHJ R B7 DEHC;. .D 
9h7Dg;C;DJ :7DI B7 CE:;HD?JU ?, ed. "A  KA?G 3JERANOEPe, ?KHH. -QRANPQNAO OK?EKHKCEMQAO, 1997 ; .. %É0A0", 
$. -12 AP +. 4A, "A )#0!&-4# ("ENO.), DHE?J DUgE9?U, DHE?J ?CFEIU ?, ed. $31*, ?KHH. "NKEP, 1996 ; .. 
*A1!-3+#1, u ,eCK?EAN HA dNKEP, BKNIAO AP ?KJdEPEKJO d'QJA =?PEREPe CKQRANJAIAJP=HA ?KJRAJPEKJJAHHA v, 
)EB?J?GK;I ;J C7D7g;C;DJ FK8B?9, RKH. 11, Jq 4, 1993, L. 47. 
4683 4. JKP=IIAJP AJ ?A OAJO :  .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= NfCHA deKJPKHKCEMQA 
AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 52. 
4684 4. JKP=IIAJP : $. *A227, u *AO NfCHAO =LLHE?=bHAO =QT NAH=PEKJO OLKNPERAO PN=JOJ=PEKJ=HAO : HA NAC=Nd dA 
H’EJPANJ=PEKJ=HEOPA LQbHE?EOPA v, EF.9?J., L. 90 (u %; :EC7?D; :; B7 BKJJ; 7DJ?:EF7g; 7 (w) UJU B'E997I?ED :; 
:UL;BEFF;H :; iDEKL;7KN EKJ?BIj F;HC;JJ7DJ KD; 7HJ?9KB7J?ED 9EhUH;DJ; :;I HVgB;I FH?LU;I ;J UJ7J?GK;I v), AP LL. 
93-94. 
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,A de?KQHAJP F=I=EO AJ ABBAP dA H= ?KILNeDAJOEKJ, AP =LNfO =J=HUOA, ?KDeNAJ?A dA H’KbFAP 

ePQdEe, OKEP HA ?KNLQO FQNEdEMQA =JPEdKL=CA, OKJ ABBE?=?EPe ?KIIA ABBE?EAJ?A =bOKHQAO, =HKNO MQA 

H’EdeA dA LANBA?PEbEHEPe dKEP PKQFKQNO gPNA LNeOAJPA. 

 
997. *’A+A AOP =QFKQNd’DQE à QJ OP=dA dA OKJ eRKHQPEKJ MQE dARN=EP H= ?KJdQENA à OA IQAN4685 

AJ KNC=JEO=PEKJ EJPANCKQRANJAIAJP=HA, AP ?A, =Q LHQO CN=Jd beJeBE?A dA H’AJOAIbHA dAO =?PAQNO 

AP/KQ OQFAPO dA H= HQPPA =JPEdKL=CA4686. 

 
.=N H’EJPANIedE=ENA dA OAO KNC=JAO dA dENA?PEKJO MQ’EHO ?KILKOAJP à L=NEPe =RA? HAO 

KNC=JEO=PEKJO OLKNPERAO4687, HAO ÉP=PO OAN=EAJP à IgIA =RA? AHHAO dA ?KJPEJQAN à dE?PAN AP EILQHOAN 

H= LKHEPEMQA =JPEdKL=CA, =HKNO OQNPKQP MQA H= dAOPEJeA dA H= HQPPA ?KJPNA HA dKL=CA NAHfRAN=EP à 

PEPNA AT?HQOEB dQ ?D=IL dA ?KILePAJ?AO dA H’A+A. 

 
998. *= !'"1 OAN=EP L=N OQEPA NAHeCQeA =Q N=JC dA PN=EPe dA u OKBP H=S v4688, RKQeA à dARAJEN 

QJ OEILHA HEAQ dA ?KJ?ANP=PEKJ EJPANeP=PEMQA =R=JP O= dEOL=NEPEKJ, =U=JP ?KJOPEPQe QJA OKHQPEKJ 

FQNEdEMQA ?KJFKJ?PQNAHHA BNQEP dA ?KILNKIEO NAHAR=JP dQ L=OOe. 

 
3JA JKQRAHHA fNA dA H= HQPPA =JPEdKL=CA LKQNN=EP =HKNO debQPAN =RA? à O= PgPA QJA 

KNC=JEO=PEKJ =U=JP B=EP LNAQRA dA OKJ EJdeLAJd=J?A REO-à-REO dAO LKQRKENO OLKNPEBO ?KIIA 

LQbHE?O, PKQP AJ HAO =OOK?E=JP :; jKH; à OKJ KBBE?A4689. 

 
999. *’A+A =EJOE u HeCEPEIeA v OP=PQP=ENAIAJP d=JO OKJ =?PEKJ OAN=EP =HKNO AJ LKOEPEKJ dA 

L=N=?DARAN OKJ yQRNA ReNEP=bHA d’QJEBE?=PEKJ dAO JKNIAO =JPEdKL=CA AJ PKQO OLKNPO AP AJ PKQO 

HEAQT4690.  

                                                
4685 4. ". %,A+-3-.#2A32-,, "EOOKHQPEKJ AP OQ??AOOEKJ AJPNA KNC=JEO=PEKJO EJPANJ=PEKJ=HAO, PDfOA .=NEO 11, 
2006 ; A.-!. )'11, u /QAHMQAO =OLA?PO dA H= OQbOPEPQPEKJ d'QJA KNC=JEO=PEKJ EJPANJ=PEKJ=HA à QJA =QPNA v, AFD", 
1961, RKH. 7, Jq 1, L. 463. 
4686 4. d’=EHHAQNO LKQN dAO LNe?KJEO=PEKJO OEIEH=ENAO NAH=PERAIAJP =Q 2A1 : +. +A'1-,,#34#, KbO. OKQO 
*=JdAOCANE?DP +pJ?DAJ ', CB7K:?7 );9hIJ;?D 9/ "DJ;HD7J?ED7B ,A7J?Dg KD?ED (",.), EF.9?J., R;L. 7H8., 2014, L. 674 ; 
KQ .. 8#,-03$$',#,, u *= Je?AOO=ENA NeBKNIA dQ 2NEbQJ=H =NbEPN=H dQ OLKNP v, v, EJ &UB7Dg;I D. (,0A%D, 
 aHA, ed. &AHbEJC & *E?DPAJD=DJ/$=?QHPe dA dNKEP dA H’3JERANOEPe dA ,AQ?DaPAH, 2012, L. 494. 
4687 Cf. 1P=PQPO dA H’A+A, =NP. 6 u !KJOAEH dA BKJd=PEKJ v, à 10 ; AP ?8?:., =NP. 11 u !KIEPe ATe?QPEB v. 
4688 "’=EHHAQNO, H= MQ=OE-PKP=HEPe dA OAO OPELQH=PEKJO NAHfRAJP dQ u :HE?J CEK v (!. 2&' '#0%#, u *A dNKEP OKQLHA. 
0eBHATEKJ OQN HAO PATPQNAO dQ dNKEP v, EF.9?J., L. 599), DKNO OAO =NP. 3 à 5 LQEO 8 AP OAO AJJATAO 1 AP 2, ?A MQE dARN=EP 
B=?EHEPAN H= IEOA AJ OKIIAEH dA ?A PN=EPe. 
4689 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 361 O. OQN u 9H:7 9EDJH?8KJ?ED 
:; BkA&A R B7 B;N IFEHJ?L7 v. 
4690 Cf. 1P=PQPO dA H’A+A, =NP. 4 u  QP v, LP. 5. 
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 x H’EJOP=N dAO -NC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA =QTMQAHHAO AHHA AJFKEJP dA ?QIQHAN 

HAO LKQRKENO dA u 9EDJH[B;, 7D7BOI;, HUFH;II?ED, FHUL;DJ?ED ;J U:K97J?ED v =JPEdKL=CA4691, ?AHHA-

?E =QN=EP AJ?KNA =?MQEO H= ?=L=?EPe FQNEdEMQA LNKLNA à HQE LANIAPPNA dA OA dKPAN d’QJ LKQRKEN dA 

O=J?PEKJ dEO?ELHEJ=ENA dAO B=EPO dA dKL=CA AJ HEAQ AP LH=?A dAO ?KILKO=JPAO dQ IKQRAIAJP 

OLKNPEB EJPANJ=PEKJ=H =QFKQNd’DQE ?KILePAJPAO4692. 

 
1000. "AO NfCHAO QJEBEeAO4693 =dKLPeAO L=N H’A+A OAN=EAJP =HKNO IEOAO AJ yQRNA AP =LLHEMQeAO 

L=N HAOdEPAO ?KILKO=JPAO =R=JP MQ’AHHA JA OA O=EOEOOA =QT BEJO dA O=J?PEKJ AP MQA J’EJPANREAJJA 

HA ?=O e?De=JP HA 2A1 O=EOE L=N HAO =PDHfPAO deOENAQT MQA OKEP NeBKNIeA H= O=J?PEKJ LNEOA =Q 

LNe=H=bHA4694. 

 
1QN HA LH=J EJPANJA, dAO NfCHAO EdAJPEMQAO =QT LNe?edAJPAO OAN=EAJP =HKNO IEOAO AJ yQRNA 

AP =LLHEMQeAO L=N HAO ?KILKO=JPAO dQ IKQRAIAJP OLKNPEB J=PEKJ=H =R=JP MQA H’-,A" 

?KILePAJPA JA OA O=EOEOOA =QT BEJO dA O=J?PEKJ AP MQA J’EJPANREAJJA HA ?=O e?De=JP HA 2A1. 

 
1001. *’=QPKJKIEA dA H= B;N IFEHJ?L7 OAN=EP dA ?APPA I=JEfNA LNeOANReA AP H= u OLe?EBE?EPe dQ 

OLKNP v4695 NAOLA?PeA, =HKNO MQA H’-NdNA LQbHE? OAN=EP O=QRAC=Nde 7 FH?EH? AJ ?KJOeMQAJ?A dA 

H’ATEOPAJ?A dQ u dNKEP dA RePK v4696 =LL=NPAJ=JP =QT NALNeOAJP=JPO dAO KNC=JEO=PEKJO OQLN=-

eP=PEMQAO IAIbNAO dAO KNC=JAO dENECA=JPO dA H’A+A. 

 

                                                
4691 %. 1'+-, (OKQO H= dEN.), !. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, 
DHE?J :K IFEHJ, EF.9?J., L. 453. 
4692 Cf. AJ ?A OAJO : 0=LLKNP d’EJBKNI=PEKJ, 1eJ=P, Jq 782, EF.9?J., LNKLKOEPEKJ Jq 42 u 1KQPAJEN =QLNfO dA H’A+A 
HA NAPN=EP dQ LKQRKEN dA O=J?PEKJ dAO BedeN=PEKJO EJPANJ=PEKJ=HAO à H’AJ?KJPNA dAO OLKNPEBO EJPANJ=PEKJ=QT v, L. 177 
(*AO OeJ=PAQNO BN=Jd=EO LNe?KJEO=JP =HKNO LHQO OLe?EBEMQAIAJP dA u FHULE?H (w) R BkU9h;BB; ?DJ;HD7J?ED7B; (w) B7 
9HU7J?ED :kKD; jKH?:?9J?ED IFU9?7B?IU;, H7JJ79hU; R BkA&A, 9h7HgU; :; FHEDED9;H B;I I7D9J?EDI FEKH B;I IFEHJ?fI :; 
D?L;7K ?DJ;HD7J?ED7B v). 
4693 "AO LNeIE?AO dA ?AO =R=J?eAO OKQD=EPeAO OA PNKQRAJP deFà d=JO H= !'"1 : AJ =LLHE?=PEKJ dA ?A PATPA, HA 
1P=Jd=Nd LNKLNA à H= *EOPA dAO LNKdQEPO EJPANdEPO L=N H’A+A ?KIIA ?AHQE NAH=PEB =QT A32 MQE L=NPE?ELAJP PKQO dAQT 
dA H= deBEJEPEKJ dQ dKL=CA OKJP =JJATeO à H= !'"1 (Cf. !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, 
AJJATA ' u *EOPA dAO EJPANdE?PEKJO z 1P=Jd=Nd EJPANJ=PEKJ=H v ; ?8?:., AJJATA '' u 1P=Jd=Nd LKQN H’=QPKNEO=PEKJ 
d’QO=CA à dAO BEJO PDeN=LAQPEMQAO v), AJ u fEDJ F7HJ?; ?DJUgH7DJ; v (Cf. ?8?:., =NP. 4 u 0AH=PEKJ AJPNA HA !KdA AP H= 
!KJRAJPEKJ v, LP. 3) AP L=N OQEPA u ?NeAJP (w) 9dAO: E8B?g7J?ED9O: 9EDJH7?gD7DJ;9O: ;D :HE?J ?DJ;HD7J?ED7B FEKH B;I 
QJ7JI F7HJ?;I v ("8?:., LP. 2, 7 9EDJH7H?E) AP OKJP L=N ?KJOeMQAJP dENA?PAIAJP =LLHE?=bHAO AJ dNKEP EJPANJA O=JO MQA 
dAO IAOQNAO dA PN=JOLKOEPEKJ JA OKEAJP Je?AOO=ENAO ( .  0'%,-,, u !KJOPNQ?PEKJ EJPANJ=PEKJ=HA AP J=PEKJ=HA dA H= 
NfCHA deKJPKHKCEMQA AJ I=PEfNA dA HQPPA ?KJPNA HA dKL=CA v, EF.9?J., L. 51. - 4. AJ?KNA :  %. 1'+-, (OKQO H= dEN.), 
!. "A *= +A0"'Ç0#, !. !&A311A0", .. '!A0", ". (A!-2-2, 4. 2&-+A1, DHE?J :K IFEHJ, EF.9?J., L. 
433 ; KQ $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., L. 689). 
4694  4. JKP=IIAJP : #. "A *= 0-!&#$-3!A3*", u *= LNAQRA dQ dKL=CA d=JO HAO ?=O dA LNeOAJ?A d’QJA 
OQbOP=J?A EJPANdEPA v, EF.9?J., L. 16. 
4695 4. L=N AT. OQN HAO u 9O:FU9?f?9?JUI :K 9EDJ;DJ?;KN 7:C?D?IJH7J?f :K IFEHJ v : +. "A +-,1#+ #0,A0", 
u 1LKNP (!KJPAJPEAQT dQ) v, EF.9?J., JJq 57 O. 
4696 4. JKP=IIAJP : .. (3'**A0", u A LNKLKO d’QJ =NNgP dA H= !KQN 1QLNgIA : IKNP dQ RAPK HeCEOH=PEB =QT #P=PO-
3JEO v, )EKLE?HI, =RNEH 1984, Jq 29, L. 75. 
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'H HA OAN=EP AJ?KNA 7 FEIJ;H?EH? L=N H’AJPNAIEOA dA H= LKOOEbEHEPe dA O=EOEJA dQ 2NEbQJ=H 

BedeN=H OQEOOA4697 KBBANPA =QT =PDHfPAO LKQN B=ENA EJR=HEdAN HAO OAJPAJ?AO dQ 2A14698, RKENA dA H= 

LKOOEbEHEPe MQ’EHO KJP, à H’EJOP=N dA PKQP ?EPKUAJ, d’EJPAJPAN QJ QHPEIA NA?KQNO dAR=JP H= !KQN 

AQNKLeAJJA dAO dNKEPO dA H’DKIIA4699 =QT BEJO d’=JJQH=PEKJ dAO =NNgPO dA H= !KQN OQLNgIA 

OQEOOA4700 MQE HAQNO OAN=EAJP deB=RKN=bHAO. 

 
1002. *AO dNKEPO dAO ÉP=PO OAN=EAJP L=N OQEPA LNeOANReO AJ PKQPA DULKPDfOA I=EO, AJ ?KJPNAL=NPEA, 

HAQNO =?PEKJO LNKLNAO OPNE?PAIAJP AJ?=dNeAO AP OQLANREOeAO =R=JP LNEOA dA ReNEP=bHAO O=J?PEKJO 

L=N H’A+A à HAQN eC=Nd AJ ?=O dA u JKJ-?KJBKNIEPe v =Q !+A4701.  

 
*AO dNKEPO BKJd=IAJP=QT dAO =PDHfPAO OAN=EAJP LNKPeCeO AJ ?KJOeMQAJ?A dA H= Ne?ALPEKJ 

CHKb=HEOeA d’QJ u dNKEP IKJdE=H v4702 =JPEdKL=CA dQMQAH dARN=EP eIANCAN LNKCNAOOERAIAJP, AJ 

N=EOKJ dAO NA?KQNO EJPAJPeO L=N HAO =PDHfPAO ?KJBKJdQO LKQN dAO B=EPO dA dKL=CA, QJA 

u FQNEOLNQdAJ?A v QJEBKNIEOeA L=N H’=?PEKJ dQ 2A14703 AP ?KJBENIeA, =BBEJeA KQ L=NBKEO 

?KJPNAdEPA L=N HA 2NEbQJ=H BedeN=H OQEOOA. 

 
1003. *= IEOA AJ LN=PEMQA dA ?APPA REOEKJ, LAJOeA KQ KNEAJP=PEKJ u LNKOLA?PERA v4704 dQ dNKEP 

=JPEdKL=CA AOP Je=JIKEJO LH=?eA OKQO H= deLAJd=J?A dAO IKUAJO BEJ=J?EANO4705 MQA H’AJOAIbHA 

                                                
4697 +. .AHPEAN, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO OLKNPEBO v, KL. ?EP, LL. 130-133. 
4698 Cf. *"'., =NP. 191 9$KJdAIAJP dA H= ?KILePAJ?A dQ 2NEbQJ=H BedeN=H OQEOOA LKQN FQCAN dAO NA?KQNO ?KJPNA HAO 
OAJPAJ?AO dQ 2A1 NAJdQAO AJ I=PEfNA d’=NbEPN=CA EJPANJ=PEKJ=H: AP 190 9+KUAJO d’=JJQH=PEKJ dAO OAJPAJ?AO dQ 
2A1:. 
4699 $. *A227, u *= NA?KJJ=EOO=J?A IQHPEdEIAJOEKJJAHHA dA H= OP=Jd=NdEO=PEKJ LNEReA : H’ATAILHA dQ !KdA 
IKJdE=H =JPEdKL=CA v, EF.9?J., L. 175-176 ; +. .#*2'#0, u 3J =NbEPN=CA L=NPE?QHEAN : H’=NbEPN=CA dAO HEPECAO 
OLKNPEBO v, EF. 9?J., LL. 133-135. 
4700 Cf. !#"&, =NP. 35 (4. (.-.. !-12A, AREO dA dNKEP dQ 25 FQEJ 2013 OQN HA LNKFAP dA NeREOEKJ dQ ?KdA IKJdE=H 
=JPEdKL=CA, EF.9?J., L. 3 ; AP +. .#*2'#0, u *A JKQRA=Q !KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 7). 
4701 4. A+A, u *A !KIEPe dA NeREOEKJ dA H= ?KJBKNIEPe OA NeQJEP LKQN dEO?QPAN d’AJFAQT d’=?PQ=HEPe v, ,KQRAHHAO, 
19 "e?AIbNA 2016 ; A+A, u *A !KJOAEH dA BKJd=PEKJ dA H’A+A KQPEHHA H’=CAJ?A LKQN H’=RAJEN v, ,KQRAHHAO,  
20 ,KRAIbNA 2016 ; 1EPA 'JPANJAP dA H’A$*", dK?. u 0AJBKN?AIAJP dAO LKQRKENO dA H’A+A AP LNKPA?PEKJ dAO 
{H=J?AQNO d’=HANPA| v, 6 OALPAIbNA 2016 ; 1KIIAP ATPN=KNdEJ=ENA dAO KNC=JEO=PEKJO J=PEKJ=HAO =JPEdKL=CA, 
!KLAJD=CQA ("=JAI=NG), 30 =KoP 2016. 
4702 Cf. +. "#*+A1-+A027, -HE?I DUf?I FEKH KD :HE?J CED:?7B, ed. 1AQEH, ?KHH. #OO=EO, 1998. 
4703 4. $. *A227, %7 B;N IFEHJ?L7. R;9h;H9h; IKH B; :HE?J JH7DID7J?ED7B, EF.9?J., LL. 260 O. ; +. 
+A'1-,,#34#, %k7H8?JH7g; :;I B?J?g;I IFEHJ?fI, EF.9?J., LL. 441 O. ; KQ 3. &A11, u *= FQNEOLNQdAJ?A dQ PNEbQJ=H 
=NbEPN=H dQ OLKNP B=?A =Q ?KdA IKJdE=H =JPEdKL=CA v, EF.9?J., L. 27 2. 
4704 4. L=N AT. 1. 1830#), u *= NAOLKJO=bEHEPe dA LNKPeCAN : dQ LNKOLA?PEB =Q LNAO?NELPEBw AP NAPKQN. *= OEPQ=PEKJ 
dA H= *EbUA dAR=JP HA ?KJOAEH dA Oe?QNEPe v, DHE?JI, 2012/2 (Jq 56), L. 59 ; KQ 1. 0#22#0#0, u *A ?KJ?ALP dA 
dECJEPe AJ dNKEP ?KIIQJ=QP=ENA : dQ dNKEP LNKOLA?PEB =Q dNKEP LKOEPEB v, ?D .. .#"0-2 ("EN.), QJh?GK;, DHE?J ;J 
D?gD?JU :; B7 F;HIEDD;, +eH=JCAO !.  -*8#, ed. #!-,-+'!A, 1999, L. 87. z 4. AJ?KNA =QT ed. .3A+ : H= 
u 0ARQA dA H= 0A?DAN?DA (QNEdEMQA z "0-'2 .0-1.#!2'$ v (00(). 
4705 *= b=EOOA dAO ?NedEPO =HHKQeO à H’A$*" = JKP=IIAJP ?KJdQEP H’A+A à OQOLAJdNA H’=??NedEP=PEKJ dQ 
H=bKN=PKENA =JPEdKL=CA BN=Jd=EO MQE HQE AOP N=PP=?De (Cf. A+A, u *'A+A OQOLAJd LNKREOKENAIAJP H'=??NedEP=PEKJ dQ 
*=bKN=PKENA dA .=NEO v, ,KQRAHHAO, 26 OALPAIbNA 2017, AP ?A LKQN H= LNAIEfNA BKEO dA OKJ DEOPKENA, LKQN ?=QOA dA 
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dAO LNKP=CKJEOPAO =QN= H’KbHECA=J?A dA ?KJO=?NAN à H’=RAJEN à H’KbFA?PEB d’eN=dE?=PEKJ dQ 

dKL=CA4706. 

 
*= I=PEfNA =JPEdKL=CA J’e?D=LLA AJ =Q?QJ ?=O, ?KIIA AJ PKQO dKI=EJA, =Q bAOKEJ 

d’ABBE?EAJ?A AP dA N=PEKJ=HEO=PEKJ dAO dEOLKOEPEBO LNKIQO, ?A MQE LKQNN=EP OA ?KJ?NePEOAN L=N H= 

PN=JOBKNI=PEKJ dA H’A+A JKJ OAQHAIAJP AJ KNC=JEO=PEKJ EJPANCKQRANJAIAJP=HA, I=EO AJ?KNA AJ 

QJA AJPEPe dA ?A PULA dEOLKO=JP d’QJA u ?H=QOA CeJeN=HA dA ?KILePAJ?A v4707 d=JO HA dKI=EJA dQ 

OLKNP. 

 
1004. *’EJOPEPQPEKJ d’QJA ACAJ?A IKJdE=HA dQ OLKNP ?D=NCeA dA H= LNKIKPEKJ dQ NAOLA?P dA 

H’ePDEMQA d=JO HA OLKNP AP LHQO H=NCAIAJP dA O= u 8EDD; gEKL;HD7D9; v4708, MQE OAN=EP JKP=IIAJP 

AJ ?D=NCA eC=HAIAJP dA H= MQAOPEKJ dAO L=NEO OLKNPEBO4709, LANIAPPN=EP JKP=IIAJP à ?AHHA-?E dA 

?QIQHAN dAO NAOOKQN?AO BEJ=J?EfNAO bA=Q?KQL LHQO EILKNP=JPAO MQ’AHHA LKQNN=EP IQPQ=HEOAN =BEJ 

dA ?NedEbEHEOAN H’AJOAIbHA dA OAO =?PEKJO.  

  

                                                
u :OIfED9J?EDD;C;DJI FED9JK;BI (w) 7K 9EKHI :K FHE9;IIKI :k7D7BOI; v  dAO e?D=JPEHHKJO dA ?KJPNmHA dQ dKL=CA 
(!KI. LNAOOA A$*", dQ 26 OALPAIbNA 2017, u "e?H=N=PEKJ dA H’A$*" à H= OQEPA dA H= de?EOEKJ dA H’A+A v). 
4706 4. =?PQAHHAIAJP NAH=PERAIAJP à ?AP KbFA?PEB : !KJRAJPEKJ EJPANJ=PEKJ=HA ?KJPNA HA dKL=CA d=JO HA OLKNP, 
.Ne=IbQHA. 
4707 4. JKP=IIAJP : (.-+. .-,2'#0, u !D=LEPNA 4 (BKHEK Jq1752) z "eBEJEPEKJ CeJeN=HA dAO ?KILePAJ?AO dA H= 
NeCEKJ v, ED9O9BEFU:?; :;I 9EBB;9J?L?JUI BE97B;I, JJq 51 O. 91QN H= OQLLNAOOEKJ dA ?APPA ?H=QOA LKQN HAO NeCEKJO, MQE 
H’AOP d’=EHHAQNO eC=HAIAJP LKQN HAO deL=NPAIAJPO: ; KQ 1. "7#,1, 2. +A30#*, u !D=LEPNA 1 (BKHEK Jq4262) z 
ANPE?QH=PEKJ AP KNC=JEO=PEKJ dAO ?KILePAJ?AO v, ED9O9BEFU:?; :;I 9EBB;9J?L?JUI BE97B;I, JJq 115 O. - Cf. .. +-8-*, 
u *AO ?KHHA?PEREPeO PANNEPKNE=HAO AP HAO eP=bHEOOAIAJPO LQbHE?O dA ?KKLeN=PEKJ EJPAN?KIIQJ=HA à BEO?=HEPe LNKLNA KQ 
HAO RE?EOOEPQdAO d'QJA dEOPEJ?PEKJ AJ RKEA d'ABBKJdNAIAJP PDeKNEMQA v, RFDA, 2016, L. 1133 ;  . $A30#, u *= 
?H=QOA CeJeN=HA dA ?KILePAJ?A AP HA ?DAN?DAQN v, AJDA, 2015, L. 1825 ; *. (A,'!-2, u *AO ?KHHA?PEREPeO 
PANNEPKNE=HAO, QJA deBEJEPEKJ dK?PNEJ=HA IAJ=?eA ? v, RFDA, 2011, L. 277. - 4. =?PQAHHAIAJP O’=CEOO=JP dAO 
?KIIQJAO : !%!2, =NP. *. 2121-29. 
4708 (.-*. !&A..#*#2, u 3JA ?KIIEOOEKJ d’ePDEMQA LKQN H= CKQRANJ=J?A dQ IKQRAIAJP KHUILEMQA v, EF.9?J., 
PAJ=JP HAO LNKLKO OQER=JP =Q IKIAJP dA H= ?Ne=PEKJ !KIIEOOEKJ d’ePDEMQA dQ !'- : u 9E:H D; 9HQE: H;IJ; FBKI (w) 
GKkR WJH; ?HHUFHE9h78B; :7DI IED EHg7D?I7J?ED ;J :7DI IED JH7?J;C;DJ :;I 97I IEKC?I. EBB; FEKHH7?J 7BEHI I; FHEf?B;H 
9ECC; B7 FBKI h7KJ; 7KJEH?JU CEH7B; :K IFEHJ, KD F;K 9ECC; B; -A, ;IJ :;L;DK, ;D KD; L?DgJ7?D; :k7DDU;I :;FK?I 
I7 9HU7J?ED, BkEHg7D?IC; 7H8?JH7B :; HUfUH;D9; FEKH B; CED:; IFEHJ?f. ,?, 7K 9EDJH7?H;, 9ECC; FEKH B; :EF7g;, B7 
9EHHKFJ?ED I; HUF7D: :7DI B; IFEHJ EBOCF?GK;, B;I QJ7JI FEKHH7?;DJ WJH; J;DJUI :k?DJ;HL;D?H 7K DEC :; BkUJh?GK; 
FK8B?GK; 9ECC; ?BI BkEDJ :UjR f7?J 7L;9 B7 9HU7J?ED :; BkA&A GK? ;IJ KD EHg7D?IC; F7H?J7?H; ;DJH; B; CEKL;C;DJ 
EBOCF?GK; ;J B;I 7KJEH?JUI FK8B?GK;I. "BI FEKHH7?;DJ ;D ;ff;J 9EDI?:UH;H B;I j;KN EBOCF?GK;I ;J, FBKI gUDUH7B;C;DJ, 
B;I IFEHJI EBOCF?GK;I 9ECC; :;I 8?;DI FK8B?9I CED:?7KN 94. A. *-0#2, u 1LKNP IKJdE=H : bEAJ LQbHE? AP EJPeNgPO 
e?KJKIEMQAO v, F?D7D9; & B?;D CECCKD, 2007/1 (,K 26), L. 56: GK? D; F;KL;DJ WJH; B7?IIUI R B7 HUgKB7J?ED :; 
I?CFB;I 7IIE9?7J?EDI 9ECC; B; C"( EK B;I F". %7 CECC?II?ED :kUJh?GK; I;H7?J 7BEHI I;KB;C;DJ KD FH;C?;H j7BED 
L;HI KD; EHg7D?I7J?ED IKFH7D7J?ED7B; IFU9?7B?IU; FEKH B7 8EDD; gEKL;HD7D9; :K IFEHJ CED:?7B v. 
4709 Cf. JKP=IIAJP : 0=LLKNP, !D=ENA 1KNbKJJA-'!11 ePDEMQA AP EJPeCNEPe dQ OLKNP, u *QPPAN ?KJPNA H= I=JELQH=PEKJ 
dAO ?KILePEPEKJO OLKNPERAO v, FHU9. 
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