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ABSTRACT

The thesis provides an epistemological study of the great Islamic scholar of Banjarese
origin, Syeikh Muhammad Arsyad al-Banjari (1710-1812) who contributed to the
development of Islam in Indonesia and, in general, Southeast Asia. Moreover, we will
focus on Arsyad al-Banjari’s dialectical use and understanding of giyas or correlational
inference, a model of parallel reasoning or analogy in Islamic jurisprudence, that
constituted the most prominent instrument he applied in his effort of integrating Islamic
law into the Banjarese society. It is, so we claim, this interactive and epistemological
stance on the cultural integration of social practices that led Arsyad al-Banjari to cast
giyas into the dialectical framework of “questions and responses” where meaning and
knowledge are featured by a suitable balance of competitive and cooperative moves of
reciprocal understanding. According to our view, this describes one of the main
epistemological features at work in Arsyad al-Banjari’s thought and constitutes the

main general aim of our research.

This work includes a study of one of the main theoretical sources of Arsyad al-
Banjari’s dialectical stance on legal reasoning, namely, the books by Abu Ishaq al-
Shirazi (393H/1003 CE-476H/1083 CE), one of the most prominent Shafi’t legal
theorists of the 5thH/11th century, whose developments on giyas and dialectic (jadal)
constituted a paradigm in the field. Let us mention that al-Shirazi classifies giyas into
three Kinds: giyas al-‘illa (correlational inference by occasioning factor), givas al-
dalala (correlational inference by indication) and giyas al-shabah (correlational by
resemblance). Precisely it is this classification that shapes Arsyad al-Banjari own work,
particularly so in his magnum opus Sabil al-Muhtadin. \n Sabil al-Muhtadin Arsyad al-
Banjari does not only diplay a very large use of these main forms of giyas but he also

adds some structural variants to al-Shirazi's three-folded classification .

In order to delve into the dialectical system of giyas, we developed an analysis
based on a dialogical approach to Per Martin-L6f’s Constructive Type Theory. This



approach provides both a natural understanding and a fine-tuned instrument capable of
stressing two of the hallmarks of this form of reasoning: 1) the interaction of
hermeneutic, heuristic and epistemological processes with logical steps; 2) the

dialectical dynamics underlying the meaning-explanation of the terms involved.

One of the epistemological results emerging from the present study is that the
different forms of qiyas applied by Arsyad al-Banjari represent an innovative and
sophisticated form of reasoning. A reasoning that not only provides new
epistemological insights into legal reasoning in general, but also furnishes a refined
pattern for parallel reasoning which can be deployed in a wide range of problem-
solving contexts and does not seem to reduce to the standard forms of analogical

argumentation that are studied in contemporary philosophy of science.

Keywords: Arsyad al-Banjari, giyas, dialogue, jadal, argumentation, Islamic law.



RESUME

La thése propose une étude épistémologique de certains travaux du grand savant
islamique d'origine banjaraise, Syeikh Muhammad Arsyad al-Banjari (1710-1812),
lequel a contribué au développement de I'islam en Indonésie et, en général, en Asie du
Sud-Est. Nous nous concentrerons sur l'utilisation dialectique et la compréhension par
Arsyad al-Banjari du giyas ou de l'inférence corrélationnelle - un modele de
raisonnement parallele ou d'analogie dans la jurisprudence islamique - qui a constitué
I'instrument principal en vue de son effort d'intégration de la loi islamique a la société
banjaraise. C'est, comme nous le prétendons, cette position interactive et
épistémologique sur l'intégration culturelle des pratiques sociales qui a conduit Arsyad
al-Banjari a replacer les giyas dans le cadre dialectique des « questions et réponses »,
ou le sens et la connaissance sont caractérises par un équilibre approprié de
mouvements compétitifs et coopératifs de compréhension réciproque. Selon nous, cette
approche permet de décrire 1’une des principales caractéristiques épistémologiques a
I’ceuvre dans la pensée d’Arsyad al-Banjari et constitue I’objectif principal de nos
recherches.

Ce travail comprend une étude de l'une des principales sources théoriques de
I'approche dialectique d'Arsyad al-Banjari relative au raisonnement juridique, a savoir
les livres d'Abii Ishaq al-Shirazi (393H/ 1003 - 476H / 1083), I'un des les plus éminents
théoriciens du droit shafi'T du 11éme siécle, dont les développements sur les giyas et la
dialectique (jadal) constituaient un paradigme dans le domaine. Mentionnons que al-
Shirazi classe les giyas en trois types : giyas al-‘illa (inférence corrélationnelle par
facteur occasionnel), giyas al-dalala (inférence corrélationnelle par indication) et giyas
al-shabah (corrélation par ressemblance). C'est precisément cette classification qui
fagonne 1'ceuvre d'Arsyad al-Banjari, en particulier dans son magnum opus Sabil al-

Muhtadin. Dans cette ceuvre Arsyad al-Banjari n'indique pas seulement une tres large



utilisation de ces principales formes de giyas, mais il ajoute également quelques
variantes structurelles a la classification en trois volets d'al-Shirazi.

Afin d’examiner le systéme dialectique des giyas, nous avons developpé une
analyse basée sur une approche dialogique de la théorie constructive des types de Per
Martin-L6f. Cette approche fournit a la fois une compréhension naturelle et un
instrument adéquat capable de souligner deux des caractéristiques de cette forme de
raisonnement : 1) [linteraction des processus herméneutiques, heuristiques,
épistémologiques et des étapes logiques ; 2) la dynamique dialectique sous-jacente a
I’explication du sens des termes impliqués.

L'un des résultats épistémologiques émergeant de la présente étude est que les
différentes formes de giyas appliquées par Arsyad al-Banjari représentent une forme
de raisonnement innovante et sophistiquée. Un raisonnement qui, non seulement,
fournit de nouvelles perspectives épistémologiques sur le raisonnement juridique en
général, mais également un modéle raffiné de raisonnement paralléle pouvant étre
déployé dans un large éventail de contextes de résolution de problémes, mais qui, de
plus, ne semble pas pouvoir étre réduit aux formes standard de l'argumentation

analogique étudiées dans la philosophie contemporaine de la science.

Mots clés : Arsyad al-Banjari, giyas, dialogue, jadal, argumentation, loi islamique.
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CHAPTER 1

INTRODUCTION

The Banjarese or urang Banjar, the native ethnic group in South Kalimantan, is one of
the largest ethnic groups in Indonesia. They are generally identified as Muslims.
According to Daud (1997, p. 5), Islam has long been the feature of the Banjarese, so
that when one of the Dayak people, recognised as the indigenous people in Kalimantan,
converted to Islam, he was said to be “converting to Banjarese”. The Islamisation of
Banjar started around the sixteenth century when the Banjarese Kingdom was
converted to Islam by the Sultanate of Demak. However, the process of Islamisation
became more intense by the eighteenth century through the efforts of Syeikh
Muhammad Arsyad al-Banjari (1710-1812) after his return from studying in the
Muslim holy cities of Mecca and Medina. So, no doubt, Arsyad al-Banjari is the most
important figure in the Islamisation of Banjar. Moreover, he also contributed to the
development of Islam in Indonesia or, in general, Southeast Asia.

His contribution is undeniable particularly in regards to Islamic law. Indeed, as
pointed out by Steenbrink (1984, p. 91), there were no other figures who produced
books or manuscripts in Islamic law in the Indonesian language so widespread and
systematic as Arsyad al-Banjari. This is, certainly, one of the reasons for the recent
revival of research involving his rich work. Up to date, however, such research is rather
restricted to the study of some problems involving his role in the Islamisation and the
education of the society of his day. Nevertheless, so we claim, the task of elucidating
the epistemological background underlying his work is crucial for the understanding
of his thought.

Notice that, since the earliest periods of the development of Islamic jurisprudence,
the main epistemological problem is the fact that sharia (God’s law) must be applicable

in whatever condition (salih likulli zaman wa makan), while the sources, the Qur’an


https://en.wikipedia.org/wiki/South_Kalimantan

and the Sunna do not cover, at least not literally so, all the problems arising during the
development of a society through time and place. Thus, in order to do both, to accept

the universality of the juridical sources and to deal with the synchronic development

of society, a special intellectual endeavour, called ijitihad (s=') is required which

allows one to make legal decisions for new cases or contexts from the epistemological
understanding of the sources. Let us quote the beautiful paragraph on ijtihad by Wael
B. Hallaq in his landmark work A History of Islamic Legal Theories:

In his Mustasfa Ghazali depicts the science of legal theory in terms of a tree cultivated by man.
The fruits of the tree represent the legal rules that constitute the purpose behind planting the tree;
the stem and the branches are the textual materials that enable the tree to bear the fruits and to
sustain them. But in order for the tree to be cultivated, and to bring it to bear fruits, human agency
must play a role. [...]. We shall now turn to the “cultivator,” the human agent whose creative legal
reasoning is directed toward producing the fruit, the legal norm. The jurist (fagih) or jurisconsult
(muftt) who is capable of practising such legal reasoning is known as the mujtahid, he who
exercises his utmost effort in extracting a rule from the subject matter of revelation while following
the principles and procedures established in legal theory. The process of this reasoning is known
as ijtihad, the effort itself.!

In his mission for the Islamisation of Banjar, Arsyad al-Banjari encountered some
legal issues or cases, particularly in relation to local traditions and empirical conditions
proper of the region that casted doubt on the legal validity of certain practices. Since
the setting of these cases were not to be found already in the juridical sources, ijtihad
or the intellectual endeavour for inferring the right legal decisions, was needed. Such
intellectual endeavour, as pointed by Hallag (1997, p. 82), requires the knowledge of
hermeneutical principles, legal epistemology and the governing rules of consensus.
This strongly indicates that the conception of legal reasoning developed within Islamic
jurisprudence requires an epistemic framework where deductive moves are combined
with interpretative and heuristic ones. Indeed, in the particular case of Arsyad al-
Banjari, before inferring rulings concerning legal decisions on local traditions, he had
to verify the meaning of the texts involved in the juridical decisions and their links with

other texts. Notice that the intertextual relationship may be one of specification

! Hallag (1997, p.117).



(takhszs), corroboration (tafsir) or abrogation (naskh). Moreover, Arsyad al-Banjari
had to further verifiy that the inferred rulings did not yield results contrary to the
established consensus within the Shafi‘T school of law to which he belonged. In order

to do so he deployed a pattern of reasoning within Islamic Law called giyas (_-.3).

Qiyas, which constitutes one of the forms of carrying out ijtihad (intellectual effort
or endeavour), is regularly put into effect by the Shafi‘t school of law. More precisely,
giyas is a particular method of drawing inferences for new cases not considered by the
scriptural sources, i.e. the Qur’an and the Sunna, based on its parallelism with cases
that had already been considered.

Indeed, Abt ‘Abdillah Muhammad Idris al-Shafi’1 (150H/767 CE-204H/820 CE),
the Imam and founder of the Shafi’1 school of law (hereafter called al-Shafi‘1), in his
Risala? included giyas into what he calls bayan; which, in general, can be understood
as the clarification and declaration of legal rulings occurring in the scriptural sources
(again, the Qur’an and the Sunna).® Al-Shafi‘T (Shakir, Ed. (1940)) pointed out further
that legal rulings are clarified and declared, in the scriptural sources, to humankind in
one of five ways*: 1) only by the Qur’an; 2) by the Qur’an and the Sunna together, each
expressing the same rule; 3) by the Qur’an and the Sunna together, whereby the Sunna
explains what is in the Qur’an; 4) by the Sunna alone; 5) by ijtihad, and more
specifically by giyas when legal rulings are stated neither by the Qur’an or the Sunna.

However, the application of ijtihad or giyas is rooted in the epistemological

2 Hallaq (1987a) reported that it is only in this work that usi/ al-figh was treated for the first time as an

independent discipline.

3 Al-Shafi’1 in his Risala (Shakir, Ed. (1940)) explains bayan as follows:
05 ot s by b Oy BT el deasdt bl el 3 L 260 1 0, Gntine (JsoW) Gneze Gled e ) DL

o Ol e e s Rility L 2y e O ASTE Bal Lpamy OS70) cois lsnaV) cigline cilidy 0T

“Al-Bayan is a collective term for a variety of meanings which have common roots but differing
ramifications. The least [common denominator] of these linked but diverging meanings is that they
are [all] a perspicuous declaration for those to whom they are addressed, and in whose tongue the
Qur’an was revealed; they are of almost equal value for these persons, although some declarations
were made emphatically clearer than others, though they differed [in clarity] to persons ignorant of
the Arab tongue.” Translated by Majid Khadduri (1987, p. 67).

4 Cf. Lowry (2007).



understanding of these two textual sources. Accordingly, the Shafi‘T school claims that
for every legal problem a suitable declaration and/or elucidation of a ruling can be
found in the Qur’an or the Sunna.

In this context, al-Shafi‘T (Shakir, Ed. (1940)) stresses the fact that giyas is a
particular form of implementing bayan, which, when confronted with new cases,
makes use of indications that these cases are in conformity (muwafaqa) with
precedently revealed information, to be found either in the Book or in the Sunna (ma
wuliba bi al-dala’il ‘ala muwafagat al-khabar al-mutagaddim, min al-Kitab aw al-
Sunna). Such indications might establish conformity with precedent cases because 1)
the meaning (ma ‘na) that grounds the legal ruling of the precedently revealed
information (khabar) covers the cases not considered by the scriptural sources; or 2)
there is a close resemblance between the precedently revealed information and the
cases not considered by the sources in relation to some properties relevant for the legal
ruling at stake. This two-folded way to be in conformity with a precedent case led to
the classification of giyas into the so-called giyas al- ‘illa and giyas al-shabah. Thus,
whereas giyas al-‘illa, i.e. giyas by occasioning factor is rooted in examining the
meaning of a ruling, its ratio legis or constitutive rationale, giyas al-shabah is rooted
in finding relevant affinities between the new case and the one of the sources. What
needs to be noticed is that making such conformity a condition for the clarification and
declaration of legal rulings presupposes that the Qur’an and the Sunna are the only
authoritative sources of the truth. Moreover, it presupposes the universality of God’s
law (sharia) that is presented by these two scriptural sources.

Thus, this approach has the consequence of a trade-off between the rationality of
arguments and the universality of God’s law (sharia) in making a legal decision. This
trade-off is a way to counter the objections against the use of giyas as being a purely
hypothetical method that moves us away from certainty.

Furthermore, in the Islamic context, the method of argumentation by means of
which legal decisions are achieved requires the involvement of both legal theory (usi/

al-figh) and dialectic (jadal). So, in the particular case of giyas, inferring that a juridical



ruling applies to some case not considered by the sources belongs to the realm of legal
theory, but establishing the validity of both the material evidences for the ruling and
the inference is achieved by means of a dialectic process. The dynamic relationship
between legal theory and dialectic in the process of legal reasoning eventually led
jurists to conceive a dialectical framework where — to put it in Young’s (2017) apt
terminology— an ijtihadic anticipation of a given opponent’s critique is put into action.

Actually, giyas constitutes a system of juridical reasoning that is in the middle of
two other (sometimes contested) forms of rational juridical change deployed in figh

called, respectively, (i) the doctrine of rational juridical preference or istiksan (otusz.),

which might produce the withdrawal of a conclusion achieved by a qgiyas-procedure,

and (ii) the theory of public welfare or maslaka (:~2-), which could trigger the
production of a new juridical ruling or Aukm (.<~). More precisely, while the use of

giyas might extend the scope of applying a particular juridical ruling, it does not
actually refute the ruling nor the occasioning factor that the juridical source explicitly
declares as the grounds for that ruling. The changes made possible by the use of giyas
are, in some sense, of a more semantic or inferential nature.

Coming back to the work of Arsyad al-Banjari, it is fair to say that, despite the fact
that the giyas applied in Arsyad al-Banjari’s works generally were inherited from the
Shafi‘T school of law — he was a Shafi‘1 scholar after all, a number of giyas deployed
by Arsyad al-Banjari in order to achieve legal decisions concerning specific problems
he encountered in the society during his life can be considered as his own giyas. As we
will see below some of al-Banjari’s own giyas take a very sophisticated dialectical
form, often because of his constant effort to discuss the integration or rejection of the
local traditions by means of a rational dialogical interaction.

This is certainly what Arsyad al-Banjari put into practice in his effort to make legal
decisions concerning the specific problems in the society of his time. Moreover, in
order to find solutions to the legal problems that he was confronted with, Arsyad al-

Banjari took the following as conditions: 1) legal decisions must be achieved by means



of argumentation; and 2), this argumentation should be based on an epistemological
approach to the juridical sources so that the argumentation will lead to the knowledge
and understanding of God’s universal law (sharia).

It is this interactive and epistemological stance on cultural integration that led
Arsyad al-Banjari to cast giyas into the dialectical framework of “questions and
responses”. According to our view, this describes the epistemological feature of Arsyad
al-Banjari’s thought and constitutes the main general aim of our research.

More precisely, we will investigate the system of giyas occurring in his work and
study its application in the context of the Banjarese society of his time. This should
provide on the one hand the particular way he adapted the system to the contextual
circumstances, and on the other it should suggest the general epistemological features
of how contextualisation processes are carried out. Therefore, our project focuses on
the two following questions:

1. How do the systems of giyas developed in Arsyad al-Banjari’s work?
2. How does Arsyad al-Banjari apply giyas in the context of the Banjarese society of
his time?

Our study focuses on the giyas as applied by Arsyad al-Banjari in Sabil al-
Muhtadin, Tuhfat al-Raghibin, Kitab al-Nikah, Kitab al-Fara’id and Luqgat al- ‘4jlan.
It is curious to note, however, that despite the widespread acknowledgement of Arsyad
al-Banjari’s employment of giyas, no exclusive study is yet known to have been made
on his work concerning this specific epistemological aspect.

Two reasons can, perhaps, be suggested for the absence of such studies. One is the
fact that his works were written in the Banjarese-Malay language so that it is difficult
for foreign researchers who do not speak Malay to elaborate on his rich work. The
second reason is that epistemological research on Islamic jurisprudence is indeed still
not attracting much attention for Islamic researchers, particularly those who speak
Malay.

However, let us mention two publications that may be considered as the initial

studies concerning epistemological aspects of Arsyad al-Banjari’s work. First, we



should mention the study of Darliansyah Hasdi (2009): “Fatwa-fatwa Spesifik Syeikh
Muhammad Arsyad al-Banjari”, which discusses Arsyad al-Banjari’s opinions about
the legal rulings of some specific issues. In the last chapter, Hasdi focuses on the
method of legal reasoning employed in al-Banjari’s magnum opus Sabil al-Muhtadin.
However, Hasdi’s work is restricted to the theory of deductive and inductive reasoning
as applied by Arsyad al-Banjari in his attempt to tackle specific issues, and does not
delve into the theory of giyas.

The second study is that of Muhammad Rusydi’s 2014 doctoral dissertation:
“Kitab Tuhfat al-Raghibin Karya Muhammad Arshad al-Banjari: Studi Ideologi dan
Epistemologi”. This work deals with the ideology and epistemology of Arsyad al-
Banjari in his Tuhfat al-Raghibin. In terms of epistemology, the most important point
of its findings is that Arsyad al-Banjari’s thought in the Tuhfat al-Raghibin articulates
the stance that the sources constitute the authoritative texts, and the view that giyas is
the pattern of reasoning to be applied in the context of legal issues. Now, since the
author’s purpose is to portray in general al-Banjari’s epistemology, he does not provide
the particular epistemological features of the giyas deployed by al-Banjari while
developing his arguments.

Thus, our research, so we claim, will provide the first systematic epistemological
study of giyas as used by this great Islamic scholar of Banjarese origin.

Moreover, one of the epistemological results emerging from the present study is
that the different forms of giyas, which are inherited from the Shafi‘t and applied by
Arsyad al-Banjari, represent an innovative and sophisticated form of reasoning. A
reasoning that not only provides new epistemological insights into legal reasoning in
general, but also furnishes a fine-tuned pattern for parallel reasoning® which can be
deployed in a wide range of problem-solving contexts and does not seem to reduce to
the standard forms of analogical argumentation that are studied in contemporary

philosophy of science.

5> We have borrowed the term “parallel reasoning” from Bartha (2010).



Now, in focusing attention on the systems of giyas and its interface with jadal, we
will require a more efficient tool to better analyse such systems. With regard to this
problem, we developed an analysis based on a dialogical approach to Per Martin-Lof’s
(1984) Constructive Type Theory, or CTT. According to our view, such an approach
provides both a natural understanding and a fine-tuned instrument capable of stressing
the two hallmarks of this form of reasoning:

(@) the interaction of hermeneutic, heuristic and epistemological processes with
logical steps,

(b) the dialectical dynamics underlying the meaning-explanation of the terms
involved,

What the dialogical framework adds to the standard natural-deduction presentation
of CTT is that this approach not only provides insights into the dynamics of meaning
underlying the notion of giyas, but it also leads to a conception of logic where logical
rules too are understood as emerging from dialectical interaction. In other words, the
dialogical reconstruction of the different forms of correlational inference is not to be
conceived of as the concatenation of a dialogical structure + logical rules + semantics
+ knowledge + jurisprudence, but rather as a unifying system where all these levels are
constituted, or forged at once by an argumentative interaction, they are immanent to a
dialogue that makes reason and knowledge happen.

Before an analysis of Arsyad al-Banjari’s giyas can be launched, a proper
understanding of systems of giyas and its interface with jadal theory, as previously
developed by Islamic jurists, is required. We will focus on the systems that were
developed by the jurists belonging to the 5th H/11th century since this is the period
where giyas and jadal reached their maturity.

Up to now, the system of giyas and its interface with dialectic has been an issue
that has attracted very little attention from researchers in Islamic studies. However, a
number of studies on this issue has been realised. Let us mention some important works

on this issue.



The first is the article of Josef van Ess: “The Logical Structure of Islamic
Theology” first published in 1970.° In fact, the main thesis underlying his work is that
the logical structure of Islamic theology, including figh, originated from Stoic
philosophy. Yet, in this work van Ess already demonstrated that ‘ilm al-kalam
(theology) and figh were developed through dialectic. In relation to giyas, van Ess
showed that the dialectic was centralised in the notion of ‘/la (occasioning factor).

The work which is indispensable in this field is Larry Miller’s 1984 doctoral
dissertation: “Islamic Disputation Theory”, a work that deals with the evolution of
dialectical theory in Islamic tradition.” Following van Ess, Miller claims that Islamic
jurists took the theological teaching on dialectics and applied it to jurisprudence. Apart
from that issue, this work, to our knowledge, is the first comprehensive and detailed
work that provides the dialectical features of giyas in the process of legal reasoning.

Wael Hallaq’s (1987) introduction to his translation of Abt al-Husayn al-Basri’s
(d. 4361 1044) Kitab al-Qiyas al-SharT: “A Tenth-Eleventh Century Treatise on
Juridical Dialectic” is a further publication that has to be mentioned since it highlights
the dynamic relationship between legal theory and dialectic in the process of legal
reasoning. The remarkable point in this work is that juridical dialectic was viewed as
an efficient means to reach the truth about a particular legal question and constituted
the final stage in the process of legal reasoning. As the primary method of legal
reasoning in figh, giyas is cast as the focal point of juridical dialectic with ‘i//a being
the central discussion. Hallag provides some elements employed in dialectic in order
to verify the validity of ‘i/la.

The last work we would like to mention is Walter Edward Young’s (2017)

Dialectical Forge which motivated and animated our study on giyas and jadal. First,

6 After the first publication in Logic in classical Islamic culture, ed. by G.E. von Grunebaum. Wiesbaden:
Harrassowitz 1970, 21-50, the article was reprinted several times: in Islamic philosophy and theology:
critical concepts in Islamic thought. Vol. 2: Revelation and reason, ed. by lan Richard Netton. London,
New York: Routledge 2007, 31-62; in An Anthology of Islamic Studies, Ed. Issa J. Boullata, Montreal:
Canada: McGill-Indonesia IAIN Developnemt Project, 1992; more recently, in Kleine Schriften by Josef
van Ess, Ed. Hinrich Biesterfeldt, Leiden; Boston: Brill, 2018, pp. 238-271.

" This work just published by Springer, see Miller (2020).



Young contests Miller’s claim that juridical dialectic was taken from theological
teachings by showing that a parallel development between theological and juridical
systems of dialectic took place. Yet the main point of this work is that it further
develops the dynamic relationship between legal theory and dialectic that was formerly
highlighted by Hallag. In fact, the main claim underlying the work of Young is that
legal theory and jadal theory have been continuously forged, refined and systematized
in a venue and an engine, both of which he calls a “Dialectical Forge”. However, this
presupposes that figh is dynamic in nature. This dynamic nature is put into action by
both the dialectical understanding and the dialectical practice of legal reasoning.
Indeed, since dialectic constitutes the final stage in the practice of ijtihad, the process
of legal reasoning in figh takes the form of an interrogative enquiry where the
intertwining of giving and asking for reasons features the notion of meaning that
grounds legal rationality.

We will not deal with the evolution of legal theory and dialectic discussed by the
authors above. Rather we will focus on the system of giyas in Arsyad al-Banjari’s work
that is based on dialectical understanding and practice. Therefore, we will develop our
study by providing a logical framework for the system of giyas as used by one of the
most prominent Shafi’1 jurists of the 5thH/11th century, namely, Abt Ishaq al-Shirazi
(393H/1003 CE-476H/1083 CE) whose crucial works on giyas and jadal constitute a
paradigm in the field.® Accordingly, we will rely upon the systems of giyas and jadal
from al-Shirazi as discussed in his al-Mulakhkhas fi a/-Jadal (Epitome on Dialectical
Disputation), al-Ma %ina fi al-Jadal (Aid on Dialectical Disputation) and al-Luma * fi
Usil al-Figh (Refulgence of Islamic Legal Theory).

In fact, during the research of our thesis we managed to provide a logic
reconstruction that highlights the epistemological and dialectical features of al-

Shirazi’s system of giyas. This reconstruction yielded the paper “Unfolding Parallel

8 Notice that, as pointed out by Miller (1984, p. 89; 2020, p. 48), the works of two important authors on
jadal-theory, the Maliki scholar Abu al-Walid al-Baji (d.474/1081) and the Hanbali scholar Abt al-
Wafa’ ‘Alib. ‘Aqil (d.513/1119), are dependent very much on al-Shirazi’s studies.
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Reasoning in Islamic Jurisprudence; Epistemic and Dialectical Meaning in Abii Ishaq

al-Shirazi’s System of Co-Relational Inferences of the Occasioning Factor” by Shahid
Rahman and Muhammad Igbal (2018), published by the Cambridge Journal of Arabic

Sciences and Philosophy; and the book “Inferences by Parallel Reasoning in Islamic

Jurisprudence. Al-Shirazi’s Insights into the Dialectical Constitution of Meaning and
Knowledge” by Shahid Rahman, Muhammad Igbal and Youcef Soufi (2019),
published by Springer.

Two separate chapters of the present dissertation (Chapter 3 and 4) provide an

analysis of al-Shirazi’s system of giyas as already developed in those two publications.

a)

b)

d)

Our study consists of eight chapters that are structured as follows:

The first chapter, the present introduction, introduces the background, the
problems, and the objectives of our study, as well as the method of analysis we
have developed.

The second chapter speaks of a general view of giyas including the typology and
specific terms used in this form of inference.

The next two chapters (Chapters 3 and 4) discuss al-Shirazi’s system of giyas as
developed in our earlier publications. Chapter 3 deals with the system of
correlational inferences of the occasioning factor (qiyas al- illa). Chapter 4 deals
with the system of correlational inferences by indication and resemblance (giyas
al-dalala, qiyas al-shabah).

Chapter 5 deals with the historical background and context of Banjar, as well as
the life and the education of Arsyad al-Banjari relevant to the present study.

The next two chapters (Chapters 6 and 7) deal with the giyas of Arsyad al-Banjari.
Chapter 6 discusses in general the systems of giyas in his works. Chapter 7
discusses the giyas he applied for integrating Banjarese traditions into Islamic law.
In fact, some parts of Chapter 6 are based on our paper: “Arsyad al-Banjari’s
Dialectical Model for Integrating Indonesian Traditional Uses into Islamic Law;
Arguments on Manyanggar, Membuang Pasilih and Lahang” by Muhammad

11



Igbal and Shahid Rahman (2020) published by the Springer Journal of
Argumentation.

f) Chapter 8 outlines some remarks as conclusions of the present study.
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CHAPTER 2

A GENERAL VIEW OF QIYAS: A DIALECTICAL READING

2.1. Brief remarks on some relevant terms

In the contexts of Islamic Law, giyas is a model of parallel reasoning which is
employed in order to make legal decisions concerning some issues when lacking
scriptural sources. This form of reasoning is composed mainly of four parts: al-asl, al-
far, al-‘illa and al-kukm. In order to facilitate the reading, let us first have a very brief
introduction of these terms.

2.1.1.0n al-agl, al-far‘ and al-‘illa

Within giyas, a source-case whose legal ruling is already established by the juridical

sources and to which a new case not covered by sources is linked is called asl (-f) or
root-case. On the other hand, the new case is called far‘ (¢#) or branch-case. The

Arabic terminology makes use of the botanic metaphor of, respectively, a root and a
branch in order to express the relation between the asl and the far‘. The idea is not that
the far “ is a subcase of the asl, but that the ruling claimed to apply to the far “ is rooted
in that of the asl.

The root-case and the branch-case in principle are correlated with regard to the fact

that they both share a property, called wasf (_.,) or sifa (x:-), that qualifies as the factor

occasioning the ruling of the asl which the proponent seeks to extend to the far‘. A

property with such qualification is known as ‘i/la (x) or occasioning factor.* In fact,

L “Occasioning factor” is used as the translation of “‘illa” by Young (2017) who afterwards in his
personal email to Prof. Shahid Rahman indicated that this translation is based on the one by Bernard G.
Weiss (1992, 1998). The term is also translated as effective cause, operative cause, ratio legis and ratio
decidenci. Some of these translations do not seem to bear the causal significance of the term. The term
illa is derived from ancient Syriac, where it means a “fault” or “blame” constituting the cause for
returning articles or property. The term penetrated from Syriac into the lexicon of rational thought even
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usuliyyan (Islamic legal theorists) sometimes also use the term ‘illa referring to some
feature shared by the asl and the far * without specifying it as the factor occasioning the
ruling at stake.2 However, in our study we use the term ‘i/la referring specifically to

the occasioning factor.

2.1.2.0n hukm

The ruling of an asl which is sought to be extended to a far in giyas is called ~ukm

(:~). It is important to note that zukm (pl. akkam) takes the form of heteronomous

imperatives (Rahman, Granstrom & Farjami, 2019; Rahman, Zidani & Young, 2020).
Indeed, ~ukm is defined by most of legal theorists as communication from Lawgiver in

relation to some acts to a mukallaf (), that is, the person who is legally considered

liable for those acts. The communication may take the form of a command, option (to
do or not to do) or declaration relating to the acts.®

In terms of the command and option, the ruling basically may be wajib (—='s) or
obligatory, mandiib (-sx) or recommended, mubdh (-\--) or indifferent, makrith (s55)
or reprehensible and haram (s,~) or forbidden. These five deontic modalities, as

heteronomous imperatives, are classified with the qualifications “reward and sanction”.

before Aristotelianism penetrated Arabic culture (we owe the remark on the etymology of the term ‘illa
to Joseph E. David (2010; 2014)). In a general context, a distinction is drawn between providing a ground
(‘illa) and providing a factual cause or reason (sabab): while grounding is a rational endeavour,
providing a sabab might be limited to an empirical task. It seems to be related to St. Thomas’ (Summa
Theologiae 2.2c:) distinction between propter quid and quia that stems from Aristotle’s distinction in
Posterior Analytics 13 (for a discussion in the context of CTT see J. Granstrom (2011, p. 157). In fact,
we should also mention the notion hikma that stands for the underlying higher purpose of the filla.
Moreover, the notion of zikma underlies the doctrine of rational juridical preference or istiksan, and the
theory of public welfare or maslakza mentioned before. However, this notion does not seem to play a role
in the inferential processes deployed by the use of a giyas.

2 For example, as will be shown shortly later, when legal theorists provide a broad definition of giyas,
they usually use the term ‘i/la to say simply the feature shared by the root-case and the branch-case.

3 See al-Ghazali (1324H/1906, p. 55); Ibn Qudama (1998, p. 97); and Sadr Shari‘a (1357H/1938, p. 7).
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In this context, majority of legal theorists generally define the five deontic modalities

as follows*:

1) The obligatory is that which is rewarded when performed and sanctioned when
omitted.

2) Therecommended is that which is rewarded when performed and neither rewarded
nor sanctioned when omitted.

3) The indifferent is that which is neither rewarded nor sanctioned when performed
or omitted.

4) The reprehensible is that which is rewarded when omitted and neither rewarded
nor sanctioned when performed.

5) The forbidden is that which is rewarded when omitted and sanctioned when

performed.

In the present study we will not display the logical form of the deontic modalities

we just mentioned, but the reader should take into consideration that expressions such

as fasting during Ramadan is obligatory should be read that fasting during Ramadan is

rewarded when performed and sanctioned when omitted.>

4 See, 1bn Hazm (1926-1930, vol. 3, p. 77); and al-Juwayni (1955, p. 4)
5> A logical analysis for these five deontic modalities is provided by Rahman, Granstrom & Farjami
(2019) and Rahman, Zidani & Young (2020) by using the following formulation:

b(x): [ (Vy: A1) leftV(y)=gixx D R(Y) ] A [ (VZ: =A) rightV(2)=gy3x 2 S1(2) ] (X1 AV —A)
whereby {H} is a short-form for the hypothesis A v —A.

that can be glossed as follows:

All those performances of an action of type A identical to the ones chosen (by agent g) to be
performed (i.e., if the left side of the disjunction has been chosen to be performed), are to be
rewarded; and all those cases omitting to perform an action of type A identical to the ones chosen
(by agent g) to be omitted (i.e., if the right side of the disjunction —A has been chosen to be
performed), are to be sanctioned.

This formulation yields the followings:

wadjib (obligatory): If we do it, we are rewarded. If we do not do it, we are sanctioned.

bi(X): [(Wy: A1) leftv(y)=gnux o R1(Y)] A [(Vz: —A1) rightY(2)=gippx © S1(2)] (x: AL vV —A1).
mandizb(recommended): If we do it, we are rewarded. If we do not do it, we are neither sanctioned
nor rewarded.

ba(X): [(Vy: A2) leftv(y)=grapx o Ra(Y)] A [(VZ: =A2) rightV(2)=gn2y X © (=S2(2) A =R2(2))] (X: A2
V —|A2).
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As for the communication taking the form of declaration, rulings deal principally
with the cause (sabab), condition (sharz) and impediment (mani ‘) for the performance
of a legal act.® The performance of an act becomes, saying, obligatory due to the
presence of the sabab and the absence of the mani ‘. For instance, the noon prayer (salat
al-zuhr) becomes obligatory when the sun moves from its zenith at midday, and those
who perform it (specially women) are not in the menstrual period. While sharz is a
condition without which areligious act is rendered legally invalid. Thus, in this context,
the ruling may be sahih (legally valid) or baril (legally invalid). Let us say that the noon
prayer has been becoming obligatory, when it has been performed, and the performance
is considered legally valid, then the obligation is accomplished in the sense that the
performer is rewarded and not punished. In contrast, when the performance is legally
invalid, then the obligation is not fulfilled and the noon prayer should be reperformed.

Otherwise, instead of being rewarded, the performer will be punished.

2.2. Typology of giyas

As indicated in the introduction of the present study, in order to elaborate Arsyad al-
Banjari’s giyas we focus on Abt Ishaq al-Shirazi’s classification of giyas as developed
in al-Mulakhkhas fi al-Jadal (Epitome on Dialectical Disputation), al-Ma %na fi al-
Jadal (Aid on Dialectical Disputation) and al-Luma* fi Usil al-Figh (Refulgence of
Islamic Legal Theory).

mubah (indifferent): If we do it, we are neither sanctioned nor rewarded. If we do not do it, we are
neither sanctioned nor rewarded.

ba(x): [(Vy: As) left¥(y)=tuax = (=Sa(y) A =Ra(y))] A [(VZ: —Ag) right¥(2)=mgx o (=S3(2) A
—|R3(Z))] (XZ Az Vv —\A3).

makrah (reprehensible): If we do not do it, we are rewarded. If we do it, we are neither
sanctioned nor rewarded.

ba(x): [(Vy: Aa) leftV(y)=gux = (=Sa(y) A —Ra(Y)] A [(VZ: —A4) right”(2)= X © Ra(2)] (x: As
Vv —|A4).
haram (forbidden): If we do it, we are sanctioned. If we do not do it, we are rewarded.
bs(X): [(Vy: As) leftv(y) =gmspX © Ss(Y)] A [(VZ: —As) rightY(z)=ns3X © Rs(2)] (X1 As V —As).
® For more details about legal rulings in Islamic law, including particularly the five deontic modalities,
see al-Ghazali (1324H/1906, pp. 55-99).
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Before exploring the classification of qgiyas, let us first consider the definition of
giyas by al-Shirazi. In fact, as pointed out by Ahmad Hasan (1986) in his landmark
“Analogical Reasoning in Islamic Jurisprudence”, giyas is defined diversely by Islamic
jurists. Al-Shirazi himself defines giyas as the correlation of a case not yet covered by
juridical sources, a branch-case or far‘, to a case already covered, a root-case or asl, by
means of some feature unifying the two of them in order to extend the application of
the ruling of the asl to the far . Within this frame Young (2017) is likely to translate
giyas as correlational inference.’

B Al e o1 (S ety Logi Bl e ol e 03 o~ oLl

“Qiyas is the linking of a branch-case to a root-case with an ‘illa® [i.e. feature] unifying
the two of them, and the application of the root-case’s ruling to the branch-case.”°

If we give a dialectical reading to such definition, a giyas involves bringing
forward a branch-case to which, according to the claim of the thesis, a particular zukm
applies. The point is to ground this claim by linking it with the application of such

7 Cf. Young (2017, p. 10). The term has quite often a broader meaning encompassing legal reasoning in
general. However, Young’s choice for its translation renders a narrower sense that stems from al-
Shirazi’s approach.

8 In the Mulakhkhas edited by Niyazi (al-Shirazi, 1407 H/1986) that is quoted by Young (2017), it is
written “ax (With an ‘illa)” rather than “Ls, s> dlay (With an i/la unifying the two of them)”. However,

in the manuscript of Mulakhkhas we confronted with and the Ma ‘Gna edited by al-‘Umayrni, it is written
as quoted. See al-Shirazi (2016, fol. 2a) and al-Shirazi (1987, p. 36).

° The term ‘illa here, as alluded to previously, refers simply to some feature the root-case and the branch-
case share. More precisely, the feature which is not (yet) ascertained to be the occasioning factor. In this
context, as will be see in the discussion of giyas al- ‘illa, for occasioning factor, al-Shirazi indicates it by
the words “¢,2 3 e S sle g alad (the illa upon which the ruling is juristically made dependent).”
Similarly, in al-Waragat, al-Juwayni (1955), when defining giyas in general, uses the term ‘/la which
refers not to the occasioning factor, but to the feature shared by the asl and the far‘. Futhermore, he
distinguishes the ‘illa in giyas al- ‘illa from that in giyas al-dalala. He asserts that in the first form of

giyas the ‘lla is the cause for the ruling (,S~U 2~5.), whereas in the second form, the ‘i//a is the indicator
for the ruling (<~ @15). In the other work, al-Luma *, al-Shirazi makes use of the term ma na (), that

literally means meaning or sense, rather than ‘lla. Like the term ‘illa, the term ma ‘na employed here
refers to some feature joining the asl and the far .

0 In the Luma *, al-Shiraz1 provides a similar definition though with a different redaction. More precisely,
in this work he defines giyas as “the correlating of a branch case to a root-case, in some of its legal
rulings, with a ma‘na that joins the two of them, and the application of the root-case’s ruling to the
branch-case.” See al-Shirazi (1995, p. 208; 2003, p. 100).
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ruling to a root-case that is acknowledged by legal sources. Accordingly, the grounding
IS carried out in two main steps:

The first step. It starts by bringing forward a root-case which the juridical sources

have already established that it falls under the scope of the same juridical ruling as

the one claimed to apply to the branch-case.

The second step. It involves two alternative developments:

1) (First alternative). It proceeds by the assumptions that the property (wasf)
constituting the ground or occasioning factor ( ‘i/la) for the ruling of the root-
case can be found, and that this property also applies to the branch-case.
Moreover, the proceeding assumes that the relevant property is to be found
either by inspecting the sources or by epistemological considerations.

2) (Second alternative). It proceeds by finding some way to relate the branch-case
to the root-case in absence of knowledge of the occasioning factor by
developing a parallel reasoning based on some kind of similarity.

2.2.1. Qiyas al-‘illa

The first alternative to the second step yields the so-called giyas al-‘illa
(correlational inference by the occasioning factor) that is considered to be the strongest
in terms of epistemic strength.

el 3 ke oSH Gle daladl Lo o pdl feg OF b Alal o3 LS

“As for Qiyas al- illa, it is that the branch-case is linked to the root-case by way of the
‘illa® upon which the ruling is juristically made dependent [i.e. the occasioning factor]”.

Al-Shirazi distinguishes three main cases classified by the strength of the evidence

for the filla:

11 See al-Shirazi (1407 H/1986, p. 76). Cf. al-Shirazi (1987; 1995; 2003)

12 Beside the term ‘illa, al-Shirazi employs different terms in his other works. He uses the term ma ‘na
in the Ma ‘ina (al-Shirazi, 1987, p. 36); nukta (point) in the Luma ‘ edited by Muhyi al-Din Dib Musta
and Yasuf ‘Alf Badiwi (al-Shirazi, 1995, p. 204); and bayyina (evidence) in the other edition of the
Luma ‘ (al-Shirazi, 2003, p. 99). However, these terms are unified by the words following them, namely
“that upon which the ruling is juristically made dependent” that makes all of these terms signifying the
occasioning factor.
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1)

2)

3)

the evidence for the identification of the ‘i//a stems from unambiguous and explicit
passages in the texts (nass) of the Qur’an and of the prophetic tradition (al-jali bi-
al-nass), or from a consensus of the jurists (al-jali bi-al-ijma )

the identification of the ‘%lla stems from some hermeneutical process of the texts
(al-wadih bi-al-nutq) or it is based upon some historical background reported by
the Companion of the Prophet (al-wadih bi-al-sabab®®)

the ‘illa is identified by positing some suitable hypothesis (al-k%afi) about the
general law occasioning the ruling of the root-case.!* The latter looks similar to
Aristotle’s argument from example (paradeigma) described in the Rhetoric
(1402b15) and the Prior Analytics (Pr. An. 69al).

The logical structure of giyas al-‘illa will be examined in the next chapter.

However, before delving into the logical structure, let us motivate the underlying

dialectical processes of this kind of parallel reasoning with the help of an informal

diagram. The diagram presents the most general form of the giyas al- ‘illa, without (for

the moment) drawing a distinction between subdivisions inside each type of this

correlational inference.

Schema 2.1. Qiyas al- ‘Illa™

(2) The property @ is the factor occasioning the juridical ruling ¢
(3) @ applies to the branch-case f

\,

The juridical ruling JC applies to the branch-casef /
(it follows from 2 and 3) NS

TN

(1.2) 9 applies to the root-cé{se a \
NS

(1.1) The juridical ruling I applies to the root-ca(se a /3‘

NS

13 1f we examine al-Shirazi’s example it seems that al-sabab here signifies sabab al-nuzil and sabab al-
wuriud, that is, the historical cause of revelations for the Qur’an and Hadith respectively.

14 See al-Shirazi (1407 H/1986, pp. 76-79). In al-Luma *, the second and the third are set as a single type,
that is, the type of khafi, see al-Shirazi (1995, pp. 207-208; 2003, pp. 99-100).

15 The diagram has been adapted from Bartha’s (2010, p. 36) figure for Aristotle’s reasoning by
paradeigma.
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The point of the al- i/la-form of correlational inference is to find a general law and
a property, shared by both the branch- and root-cases, which allows the inference of
the ruling we are looking to ground. It is not really a case of analogy by resemblance,
but a kind of what is nowadays called deductive parallel reasoning, since it combines
some kind of symmetric reasoning with inferential moves. Notice that in the diagram
neither of the assertions gathered in the steps 1.1. and step 1.2 are premises for the last
inferential step. Indeed, steps 1.1 and 1.2 have the heuristic role of obtaining assertions
that should lead to the required general rule. In order to extract from the diagram the
underlying jadal-structure, we need to read the arrows as dialectical actions or
argumentative moves, whereby the first action (the arrow on the right of the diagram)
amounts to the heuristic move of finding a suitable root-case, then the short arrow from
1.1 to 1.2 indicates the result of finding out the property that provides the occasioning
factor specific to the ruling of the root-case, and the last arrow stresses the core of the
process, namely: to learn from the ruling of the root-case that it instantiates a general
juridical norm. Once this has been achieved, a simple logical mechanism leads us to

the conclusion sought.

2.2.2.0n classification of giyas al-dalala and giyas al-shabah

The second alternative to the second step described above is divided in general into
two cases: 1) both the root-case and the branch-case share some other juridical ruling
which is in parallel with the ruling under consideration; 2) both the root-case and the
branch-case share some properties. Al-Shirazi calls the first case giyas al-dalala
(correlational inference of indication) and the second case giyas al-shabah or
(correlational inference of resemblance).

Actually, in his Mulakhkhas, giyas al-shabah is set as a particular case of giyas al-
dalala that, in this setting, is understood as the type of giyas applied generally in the
absence of knowledge of the occasioning factor. However, in his further work al-
Shirazi distinguishes between giyas al-dalala and giyas al-shabah as two separate
forms. The distinction deepens in al-Luma * (al-Shirazi, 2003, pp. 99-101) where clearly
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he classifies giyas al-shabah as a third type of giyas which is considered to be the
weakest in terms of the epistemic strength.

In fact, though both giyas al-dalala and giyas al-shabah are based on establishing
parallelisms, the notion of resemblance deployed by giyas al-dalala is quite different
from that one deployed by giyas al-shabah. Indeed, whereas the notion of resemblance
deployed by giyas al-dalala requires making it apparent that a root-case and a branch-
case share some structural parallelism, in the sense that each of both cases falls under
the scope of a pair of rulings linked by some structural relation, the kind of resemblance
deployed by giyas al-shabah amounts to pointing out one or more relevant properties
shared by the root-case and the branch-case. In short, whereas the conclusion drawn in
an inference of giyas al-dalala is based on the parallelism between two rulings, the
conclusion drawn by an inference of giyas al-shabah is based on the resemblance
between agl and far*.

We took the option to follow the approach adopted in al-Luma ‘ and, therefore, in
the present study, we classify giyas al-shabah as the form of inference different from
qivas al-dalala. In our view this strategy provides a fertile ground for a close
examination of the epistemological notions involved in the systems of qiyas al-dalala
and al-shabah.?

In fact, one way to express the rationale behind al-Shirazi’s typology (not shared
by all of the other authors) is that he conceives giyas as a system of parallel reasoning
that deploys arguments by
a) exemplification (of a general law): giyas al- ‘illa;

b) symmetry between structures: giyas al-dalala;

c) resemblance between the root-case and the branch-case: giyas al-shabah.

18 The same classification can be found in al-Juwayn1’s (1955) Waraqat.
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2.2.3. Qiyas al-dalala
@) gl e gns JoV ) £l 55 OF 58 AV WS s 1 WL e 3l Ol Ll
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“As for the second type of giyas: giyas al-dalala, it is that the branch-case is associated to
the root-case by way of a ma ‘na other than the ma 'na upon which the ruling is juristically
made dependent [i.e. by way of a feature other than the occasioning factor], except that it
indicates the existence of the [unknown] occasioning factor.”

Qiyas al-dalala amounts to the task of pointing out what, by extending the original
terminology, we might call indicators, where these indicators support transferring
some specific juridical ruling applied to a root-case to the branch-case. Al-Shirazi, who
is well aware of the difficulty of establishing a form of inference that lies between one
where the occasioning factor is known and one exclusively based on some form of
resemblance or analogy, provides an example that should highlight the fine distinction
(al-Shirazi, 1988, p. 806). His example can be put in the following way:

That some being is a living being (al-kaya) can be inferred by observing that this
being experiences senses (al-iksas), suffers pain (ta’allum) and undergoes
processes of growth (al-numuww).

Clearly, senses, pain and growth are not actually the factors occasioning the living,
but one can recognize that a certain being is a living one because of these three
life-indicators. Those indicators are dependent upon some ‘illa, which though it is
unknown, is the source of their efficiency for indicating the presence of life.

Thus, in the absence of the knowledge of ‘il/la we might deploy those indicators
when we have to decide if some being is or not a living one. If a being fails to have one
of those indicators, it cannot be said (in principle) to be a living one; and if it has the
properties described by the indicators, then the claim that it is indeed a living being is
plausible. Another example is that some peculiar smell is always present when alcohol
(intoxication) is; this smell in principle does not occasion the interdiction of wine, but
it indicates the existence of intoxication which is the factor occasioning the interdiction.

If the indicators are close together, in the sense that both always occur together,

then the hypothesis that both are linked to a common occasioning factor wins support.

17 See al-Shirazi (1995, p. 100; 2003, p. 208). Cf. al-Shirazi (1407 H/1986, p. 81).
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Thus, the closer the indicators are, the stronger the justification for the transference
from the known case to the new case is. Now, when we move to the juridical case the
idea is that the indicators in giyas al-dalala are rulings. Indeed, the form of inference
typical of dalala is based on the idea of establishing a relationship between the ruling
under consideration, let us say J(, and a second ruling, say 3C*, such that both apply to
the root-case.

Moreover, the relationship of these two rulings demonstrates that whatever the
‘illa for the ruling 3C* is, it must be the same as the one occasioning JC. So, it can be
assumed that the ruling JC* indicates the existence of the (unknown) factor that
occasions the ruling 3C; such that, bear in mind that the ruling and its ‘i/la should be
present together, the presence of the ruling 3C* can further indicate (rather than
occasion) that the ruling 3C applies to the branch-case. Thus, we can say that the
application of the ruling I to the far‘ in giyas al-dalala is caused indirectly by an
(unknown) ‘illa through the presence of the ruling JC* as its indicator; as opposed to
the application of the ruling I in giyas al-‘illa that is caused directly by a (known)
‘illa. Furthermore, in their relationship, the ruling I* may be either the particular
(khasisa) or the parallel (nazir) of the ruling JC. The first model of relationship is
considered to be stronger than the second one because, according to al-Shirazi, the fact
that the particular entails its general is stronger than that one of two parallel things
entails the other. The following schema displays the structure underlying giyas al-
dalala:

Schema 2.2. Qiyas al-Dalala

(f

FC* and I
stand in a
relation of
either
khasisa, or
nazir

(the thesis)
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Notational keys:

"J(*(a)" can be glossed as " Ruling JC* applies to the root-case"

"J((a)" can be glossed as " Ruling I applies to the root-case"

"J(*(f)" can be glossed as " Ruling J(* applies to the branch-case"

"J((f)" can be glossed as " Ruling IC applies to the branch-case"

"“illa™ can be glossed as " Rulings 9C and 3C* are both dependent upon an unknown
occasioning factor illa " The pointed arrows express the dependence of the indicators
(i.e., the rulings 3Cand 3C*) upon the illa.

In order to extract the dialectical process of this type of inference, we need to read

the arrows in the diagram as dialectical actions or argumentative moves. Let us now

spell out each of those moves:

the first and second actions (the arrow linking 0 with 1 and 1 with 2) express the
heuristic moves of finding both a suitable root-case relevant for the sought ruling
JC and a second ruling 3¢+ linked by some common (not identified) occasioning
factor;

the third action (the arrow linking 2 with 3) represents the result of establishing
that the second ruling JC* also applies to the branch-case.

despite the fact that the occasioning factor of the root-case is unknown, we have
nevertheless the indication that the application of the rulings IC* and ¥ to the root-
case are close together (dash 4). Moreover, since the second ruling also applies to
the branch-case, we can infer by this indication — rather than with certainty (dotted
arrow from 3 to Q) — that the first ruling also applies to the branch-case. Dash 5
expresses that the inference from 3 to O replicates the link (dash 4) established

between the two rulings for the root-case.

2.2.4. Qiyas al-shabah

Bl p o ol Jogd et OF gag adl i3 on W )l
“The third type is giyas al-shabah, and it is that a branch-case is linked to a root-case, by
way of a type of resemblance.”

18 See al-Shirazi (2003, p. 209). Cf. al-Shirazi (2016, fol. 5a).
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Unlike giyas al-dalala, the targeted conclusion is inferred by establishing a
resemblance (al-shabah) between the root-case and the branch-case in relation to some
relevant set of properties or rulings (al-Shirazi, 1988, p. 812).*°

Notice that identifying the relevant properties (or rulings) does not amount here to
establishing the efficiency (ta zhir) required to become an occasioning factor; the only
role of these properties (or rulings) is to provide a set in relation to which asl and far*
can be said to be similar. Thus, if the set is a pair of rulings, those rulings are structured
neither by a khasisa-relation nor by a nazir-relation.?° Briefly, parallel reasoning
displayed by giyas al-shabah is based on a mere resemblance without any association,
directly or indirectly, with the occasioning factor ( ‘illa).

The dialectical moves underlying giyas al-shabah can be schematized by means

of the following informal diagram:

Schema 2.2. Qiyas al-Shabah
(2)9(a) (3) ()

4
(Ma=,f

p ESCE)
1) 5(a) N (the thesis)

Let us spell out the main moves as depicted in the diagram:

e the first action (the solid arrow linking 0 with 1) amounts to the heuristic move of
finding a suitable root-case;

e the second and the third (the solid arrows linking 1 with 2 and 2 with 3) indicate
the result of finding out a set of properties or ruling(s) shared by the root-case and

the branch-case. Let " 9" stand for the selected set of properties (or ruling(s));

19 See also the examples for this type of giyas in al-Luma * (al-Shirazi, 2003, p. 101).
201t looks as if this type of givas is very close to Aristotle’s argument from likeness (homoiotes).
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e The fourth action (two dash arrows linking 2 and 3 with 4) indicates the result of
establishing the similarity of the root-case and the branch-case in relation to the

set @ — the notation " a =4 f " expresses this similarity;

e The next (two dash arrows linking 4 with 1and 0) indicates the result of inferring
by analogy by means of substituting the root-case with the branch-case in (1) based

on the similarity established in (4).
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CHAPTER 3

DIALECTICAL SYSTEM OF QIYAS AL- ‘ILLA

As pointed out in the introduction, our study on Arsyad al-Banjari’s giyas based on the
systems of giyas and its interface with jadal theory as developed by al-Shirazi in his
work. For that purpose, we employ an analysis that is based on a dialectical framework.
However, we are not claiming (yet) that the framework we propose in the present study
is either a literal description or a complete formalization of the jadal disputation form
in which the qiyas is carried out.

Our study provides a dialectical meaning-explanation of the main notion of
correlational inference relevant for the development of al-Shiraz’s system of giyas.t
In other words, what we are aiming at is to set out a kind of interactive language game
that makes apparent the dialectical meaning of the main notions involved in these forms
of reasoning. Actually, since all of the steps prescribed by our dialogical framework
are based on moves involved in al-Shirazi’s dialectical conception of giyas al- ‘illa, we
think that our proposal can be further developed into a system for actual juridical
disputation that provides a full reconstruction of jadal as deployed in Islamic
jurisprudence.?

Before delving into the dialectical structure, let us motivate the use of a notation
inspired by Constructive Type Theory. In fact, we only deploy very basic features of

the CTT-framework; a deep and thorough development is still due.

! The notion of dialectical meaning-explanation is the dialogical counterpart of Martin-Lofs
(inferential) meaning-explanation mentioned above. The dialectical meaning-explanation of an
expression amounts to setting rules that establish how to challenge and defend that expression. These
rules also indicate how to produce a local reason for a claim and how to analyze such a reason — see
Sect. 3.3. in the present chapter.

2 1t is also worth mentioning that, to the best of our knowledge, there is no systematic study yet
comparing the theory of juridical argumentation as developed within the Islamic tradition with the
dialectical form of medieval disputations known as Obligationes. Such a study, that will fill up some
flagrant gaps in the history of the development of rational argumentation, is certainly due.
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3.1. Motivating the deployment of a CTT-framework

The expressive power of Per Martin Lof’s Constructive Type Theory® allows the
following features underlying the giyas to be expressed at the object language level:
1) The stress on assertions (or judgements) rather than on propositional sentences.

The dialectical process underlying correlational inferences is triggered by both an

assertion concerning the identification of the factor occasioning the relevant ruling

and the process of justifying such an assertion. In the specialized literature these
assertions are called ta ‘/i/ (affirmation of the relevance of a particular property for
the determination of the %i/la), or more generally ithbat (affirmation).

2) The intensional rather than extensional understanding of the sets underlying the
semantics of the giyas.

3) The deployment of hypothetical judgements. This dovetails with the giyas-notion
of dependence of a given juridical ruling on a particular occasioning factor.

4) The restrictive form of the substitution rules.

The last point will be discussed in the next chapter since it relates to correlational

inferences by resemblance.

Certainly, other formal reconstructions are possible, and in particular, we might
not need an intensional framework in order to deal with changing extensions. However,
1) the deployment of intensional frameworks seems to be a natural approach in

historical contexts®;

2) CTT provides a solid theory for the deployment of intensionally grounded sets®;
3) CTT seems to match well with dialectical approaches to meaning and normative

approaches to logic, such as the dialogical one. This is particularly so ina CTT-

3 For a systematic presentation of CTT see Martin-Lof (1984; 1996), Nordstrom, Petersson & Smith
(1990; 2000), Ranta (1994), Granstrom (2011). For philosophical and historical insights into CTT
see Ranta (1988), Primiero (2008), Sundholm (2009; 2012).

4 See for example, Marion & Riickert (2015) and Martin-L6f (2012).

S From now on we write "set" (boldface) instead of "set" in order to indicate that we deploy intensional
sets as developed within CTT.
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framework where non-mathematical propositions are understood as language-

games, as suggested for the first time by Ranta.®

The main idea to be developed in the following two sections is that our framework
allows to isolate within the general notion of occasioning factor its causal feature.

Indeed, according to our approach, implementing the causal feature of the occasioning

factor is reconstructed as the application of a method (function) that triggers a particular

juridical decision ((x), whenever a given action or event qualifies as being, let us say,

a case of 9. For example, the factor that occasions or causes the interdiction J((x) of

entering someone else’s house without permission is the application of a method or

process that triggers the interdiction of those acts that qualify as cases of Violation of

Privacy (i.e. to those acts that are elements of the set ¢ of cases of Violation of Privacy)

and exempts of that interdiction those cases that do not constitute a case of Violation

of Privacy. Thus, our reconstruction renders the implementation of the causal feature
of the occasioning factor as having a purely dynamic nature, namely that of an act that
causes some juridical sanction based on a qualification identified as relevant for that
sanction. This allows us to distinguish the property relevant for some specific juridical
sanction, from the actual procedure of triggering that sanction for some particular case.

It is the triggering procedure that provides the notion of occasioning factor with its

causal force.

In fact, the notion of occasioning factor as deployed in Islamic jurisprudence
includes the following three main components:

1) Wasf, the property @ relevant for a juridical sanction J(, such that the latter is
defined as being specific to the set of cases defined by & (e.g. those interdictions
J((x) that apply to consuming those drinks that instantiate the set ¢ of drinks
inducing intoxication).

2) The efficiency feature or ta zhir, that provides the means to test whether the

property 9 purported to be relevant for the juridical sanction at stake is indeed so.

® Ranta (1994, pp. 55-7).
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3)

The test declines into two complementary procedures: testing fard, co-
extensiveness or co-presence (if the property is present then the sanction too) and
testing ‘aks, co-exclusiveness or co-absence (if the property is absent, then so is
the juridical sanction — the consumption of vinegar is in principle not forbidden).
While co-extensiveness examines whether sanction I follows from the
verification of the presence of the property 9, co-exclusiveness examines whether
exemption from the sanction JC follows from the verification of the absence of 9.
The causal feature, i.e., the legal method encoded by the function b(x), that when
applied to some instance a of the relevant property ¢ renders the ruling J((a)
specific to that property. More precisely, when we focus on the causal feature of
the occasioning factor, the function will be written as //a(x). The function lla(x)
admits the substitution ‘i//a(a) for some case a (that satisfies the wasf), only after

the efficiency of the property 9 has been verified by the test ta thir.

3.1.1. The meaning-explanation of juridical rulings in giyas al- illa

We first furnish the main formal elements of Martin-L6f”s theory which are relevant

for our logical analysis.

3.1.1.1. Elements of CTT in the context of giyas al- ‘illa: the specificity of wasf

Per Martin-Lof’s (1984) Constructive Type Theory (CTT) provides a thorough formal

framework whereby categorical and hypothetical judgements can be explicitly

distinguished at the object-language level without conflating judgements with the

propositions that constitute them.

e On Categorical Judgements. In the CTT framework it is possible to express at the

object-language level

" More details on CTT can be found in the short introductory survey by Ansten Klev in Rahman,
McConaughey, Klev & Clerbout (2018, chapter 11).
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A true,

which, when asserted by some individual g, conveys the information that this
individual is in possession of some proof-object for A. Moreover, it can be rendered

explicit by means of the categorical judgement
d: A,

which reads: there is a proof-object d of A — or the individual g can bring forward the
proof-object d in support of his claim that A is true.

More generally, within CTT a proposition is interpreted as a set the elements of
which represent the proofs of the proposition, the solution to a problem, and the
fulfilments of an expectation. Accordingly,

d: A A true

can be read as

d is an element of the set 4 A has an element
d is a proof of the proposition 4 A is true

d is a solution to the problem A A has a solution
d fulfils the expectation A4 A is fulfilled

Ranta (1994, p. 54) combines CTT with Davidson’s (1980, essays 6-10) idea that

an action makes an action-proposition true. Accordingly, the proposition:
(that) al-Farabi read Aristotle’s Analytica Posteriora

is made true by individual readings of al-Farabi performing actions of that type. This
interpretation is not far from the interpretation mentioned above of expectations as
propositions and fulfilments as proof-objects. We will here follow Ranta’s suggestion
and assume that we have action-propositions that are made true by some evidence that

some action of the type expressed by those propositions has been performed.

e On Hypothetical Judgements. One of the characteristic features of CTT is that it
also allows, at the object-language level, the expression of a hypothetical judgements

as a form of statement distinguishable from the assertion of the truth of an implicational
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proposition. Hypothetical judgements give rise to dependency structures in CTT, such
as

B true (x: A)
or, in its explicit form:
b(x): B (x: A),

which reads: b(x) is a (dependent) proof-object of B, provided x is a proof-object of the
set A. Or, the function b takes elements from the set A, and yields proof-objects for B.2

In other words, in this frame the dependence of the truth of B upon the truth of A
amounts to the dependence of the proof-object of B upon the proof-object of A. And
the dependence of the proof-object of B upon the proof-object of A is expressed by
means of the function b(x) (from A to B), where x is a proof-object of A and where the
function b(x) itself constitutes the dependent proof-object of B.

In our context, we have the set of (evidences of) performances of actions qualified
by a property ¢ (such, as say, acts of Violation of Privacy) and the set IC of juridical
decisions specific to that property (forbidding Violation of Privacy). Thus, given the
assertion b(x): J((x) (x: 9), and the assertion that there is a performance a that qualifies
as 9, then we can infer that performing action a (such as entering the house of someone
else without permission), is forbidden.

In plain words, from the premises
1) Performances x of an action of the type of Violation of Privacy & trigger the

juridical process b(x) by means of which those performances are sanctioned as

forbidden (b(x): I((x) (x: 9));

2) aissuch aperformance (a: 9);

we can infer that

Performance a is forbidden (b(a): ((a)).

8 For example, intuitively, if A is the set of natural numbers and B is the set of whole numbers, then the
function takes one natural number and yields an element of the set of whole numbers B, e.g. b(x) = 2x.
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In short,

a9 b(x): I(x) (x: 9)

b(a): 3((a)

According to this analysis, the juridical meaning of a given ruling is rendered by
the rules that establish its dependence upon a property identified as being relevant for
that ruling. The identified property, as mentioned above, is called wasf (in our example
the set 9) and determines the occasioning factor (the causal link) relevant to that ruling.®
Thus, assertions such as Entering someone else’s house without permission is
forbidden obtain their juridical meaning from those rules that establish how to justify
this interdiction. The required form of justification is rooted in the causal link
(implemented by the function b(x)) between the interdiction and the relevant property,
in our case qualifying as an act of Violation of Privacy. In fact, as mentioned above, in
order to isolate the causal agent, we will call the function b(x) the ‘%lla—function. It

yields

ao illa(x): H(x) (x: 9)

illa(a): 3((a)

Actually, the property occasioning the juridical rule is more naturally conceived
as a predicate defined over a set rather than an independent set. For example, the
property of constituting an act of Violation of Privacy, is naturally formulated as a
subset of some set 9 of performances of acts, "separated” by the villa property < (i.e.

we separate within 9 the subset of those acts that qualify as acts of privacy-violation—

® Hallag (1985, pp. 88-91; 1987h, pp-50-58). See also Young (2017, p. 162).
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a construction extensively discussed by the commentators of Aristotle).X® In CTT this
alternative form of characterizing the relevant property yields the following:

Forbidden(x): prop ({x: Act| Violation of Privacy(x)})
(subset-separation: the set of those elements of the set of acts that constitute
violations of privacy)

The general abstract notation for arbitrary set 9, and arbitrary property 9(x)

qualifying elements of 9 is:

J(x): prop ({x: D | #(x)})

In order to avoid a too heavy notation we will use the following formal notation:

Abstract abbreviated notation:
J(x): prop ({x: %»})

Abbreviated notation with explicit content:
Forbidden(x): prop (x: Violation of Privacyacts).

According to the proposed abbreviation the specificity of the juridical decision

J((x) to those elements of the set 9 qualified as being ?(x) will carry the notation
illa(x): I((x) (x: Po)

where ‘lla(x) is a legal procedure that yields some juridical decision J((x) (such as

Forbidden(x)) concerning elements of the set &, (in our example, acts that qualify as

constituting cases of Violation of Privacy, such as inspecting the bags of someone else

without permission, reading the correspondence of someone else without permission,
)

This displays the relations of content linking ruling and property: the relevance of

the property for the ruling. What we need now is to make it apparent that Privacy-

Violation has the efficiency required to occasion the relevant juridical ruling. As

10 Alexander of Aphrodisias called such a form of construction prosleptic proposition — see L. Gili
(2015).
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mentioned above, Islamic legal theorists identified three general conditions to be met

by the wasf occasioning a ruling:

1) Efficiency (ta thir).

2) Co-extensiveness or co-presence (tard) — the presence of the property when the
judgement is present.

3) Co-exclusiveness or co-absence (‘aks) — the absence of the property when the
judgement is absent.

Arguments for endorsing some proposed property as efficient are based on
showing both that when the property is present (wujiid) the ruling at stake is present,
and that when the property is absent (salb) so is the property. It is quite often the case
that an argument for endorsing a property as constitutive of the occasioning factor ends

with the formulation:

Therefore, the presence of the zukm is due to the presence of the property, and
the absence of the zukm is due to its absence.

Thus, a property is efficient (¢a thir) in relation to a given ruling if the ruling is
defined in terms of this property (relevance has been established) and the property

satisfies both co-extensiveness (rard) and co-exclusiveness (‘aks). Let us then analyze

Privacy-Violation occasions the juridical ruling sanctioning its proscription —
given the efficiency of Privacy-Violation in relation to that proscription.

as the construction
Cases of Privacy-Violation (9,) occasion the interdiction 3((x) — given the

efficiency of 9(x) in relation to J((x).

Furthermore, if the property 9(x) is efficient in relation to the ruling J((x), then
there is a method that provides the justification of applying the ruling to every case
qualified as 9,(x) — and dually, it provides the justification of applying —J((x), given
instances of —%,(x). In the argumentative practice, the efficiency of a proposed

property is tested by choosing an arbitrary element a; of the same set, and showing that
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If ai has the tested property, then the juridical sanction follows.
If ai is an element of 9 but does not have the tested property 9,(x), then the juridical
sanction J((x) does not follow
The efficiency is said to have been established if it can be shown that this holds for any
arbitrary choice of elements of 2,(x).

Example

Entering someone else’s house without permission (a1)
Entering someone else’s house with the permission of the owner (a2)

The first case, which constitutes a case of privacy-violation (%(as)), is forbidden:
JC(a1). The second case, which does not constitute a case of privacy-violation
(—=95(a1)), is not forbidden: —J((a2). Therefore, acts of privacy-violation are forbidden
because of the property P,(x).

In such a context the factor occasioning the application of the ruling 3((x) to some
case a is conceived as procedure of substitution lla(x/a): I((x/a), given a: 9,. More
generally, each particular instance of Privacy-Violation occasions the proscription of
that instance. E.g. entering the house of someone else without permission, an instance
of Privacy-Violation, provides the ‘illa occasioning the proscription of such an action.
In other words, the occasioning factor in relation to a juridical ruling J((x) defined over
the set 9, is the function ‘%lla(x) that for any instance of %, it produces an instance of
the ruling J((x). However, this assumes that rard and co-exclusiveness (‘aks) have been
verified before.

Thus, establishing that a given ruling applies to the branch-case of the thesis
involves two main steps:

1) Recognizing that the ruling J((x) at stake is defined in terms of a property 2, and
that there is a root-case exemplifying how a given normative method (specific to
that ruling and property) occasions that every case that satisfies the property falls

under the ruling (and dually, for the absence of that property). In other words, the
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root-case exemplifies the application of the function that verifies the universal

norm Every x that is a 9, falls under the ruling J((x) (and its dual),
2) Recognizing that this general norm also applies to the branch-case.

The point is that the construction underlying the meaning of application of the
ruling to the root-case is, to put it in Bartha’s terms, precursor to a generalization.!
However, the idea is quite different from what is nowadays called one-step induction.?
Indeed, identifying the occasioning factor for the root-case under consideration
amounts to grasping it as exemplifying (the application of) a general law: this is what
the notion of causality in usizl al-figh comes down to.

The generality of the norm results from a typical dialogical understanding of
universal quantification, namely, that the challenger can choose an arbitrary element of
the set at stake in order to test the efficiency of the property for triggering the legal
sanction under scrutiny. If the efficiency claim resists the test of any arbitrary choice
of the challenger, then the generality of the norm has been justified — for the dialogical
interpretation of universal quantifiers see Rahman, Igbal, & Soufi (2019, Chapter 1V);
Rahman, McConaughey, Klev, & Clerbout (2018).

Let us now have a closer look at the logical structure of the notion of efficiency.

3.1.1.2. More elements of CTT in the context of giyas al- illa: on ta thir, tard and

‘aks

In the context of jadal and dialectical frameworks, there are moves aimed at testing if
the selected property is actually the one occasioning the juridical ruling. Let us take
this time the widely discussed example of the prohibition of consuming wine. Let us
further assume that the property selected as relevant was being red. The refusal to
accept being a red drink as the factor occasioning the relevant ruling is not only a

refusal to endorse the generalization Every red drink is to be forbidden. The refusal lies

11 Bartha (2010, p. 109).
12 See e.g. Bartha (2010, pp. 36-40).
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deeper in the structure. It is about denying that being a red drink is legally relevant to
the prohibition of consuming wine.!2 This is what our formulation i/la(x): 3((X) (x: )

in the precedent section brings to the fore.
Accordingly, the logical form of the method ta z4ir" that establishes the efficiency

of the property 9, in relation to the ruling J((x) is structured as follows:

(" tard If xis a drink where toxicity is present (wujyid), then
its consumption is forbidden. Thus, “fard” is the function
that when applied to a drink inducing intoxication, yields a
legal sanction forbidding its consumption.

& thir ) ‘aks. if xis a drink where toxicity is absent (sa/b), then its

consumption is not forbidden. Thus, “ ‘aks” is the function

that when applied to a drink that does not induce
intoxication, vyields a legal sanction allowing its
consumption.

While rard triggers the sanction if the relevant property is present, ‘aks assures that

the case under consideration does not build an exception.

In fact, the fully explicit formulation is: given the disjunction 9,V —%,, of toxic

drinks (9,) and non-toxic ones (—9,); and given that interdiction and non-interdiction
for consumption have been defined in terms of this disjunction interdiction and non-

interdiction distributes as follows:

All those drinks inducing toxicity, if identical to the ones identified as the wujiid,
are forbidden for consumption — i.e., they are forbidden if they are identical to

the drinks instantiating the left side of the disjunction 9,V —%,). Furthermore,

All those drinks not inducing toxicity, if identical to the ones identified as the salb,
are allowed for consumption — i.e., they are allowed if they are identical to the

drinks instantiating the right side of the disjunction @,V —2,).

13 We borrowed the example from Hallag (1985, pp. 88-9).
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Technically speaking, “wujid” and “salb” stand for functions (injections) that
render the disjunction 9,V -9, true.!*. Recall that in constructive logic, the truth of a
disjunction requires not only some proof-object for the disjunction, but also an

indication signalizing which side of the disjunction is made true by that proof-object.

Accordingly, while wujad stands for the injective function from the set 9, to the set

P,V Py, salb stands for the injective function from the set =%, to the set 2,V —2,.
Thus, wujid indicates that the disjunction 9,V —%, is true since its left side is made
true by some element of 9,; and salb indicates that the disjunction 9,V -2, is true since

its right side is made true by some element of —9,; and ta thir’(X) is the function:

{9DV—-99} XD _|5C(Z)]} (X gj@\/ﬂgj@)
In other words, the function ta #hir?(x) provides the proof-object of the following
hypothetical:

{[ (Vy: 92) wujiid”(y) = goov—90y X D FHY)] A [(VZ: =F5) salb¥(z) = grov—ea} X
O =I(2)]} true (X: PpV—Py)

If we pull all this together and write it as a universal expression we obtain the
following formalization, where the lambda-abstract of the function ta thir’(x)
constitutes the proof-object of the universal.*® In a dialectical framework the lambda-
abstract Ax.ta thir’(x) corresponds to those reasons that, at the strategic level, justify

the universal assertion that co-extensiveness and co-exclusiveness are being satisfied —

14 In the notation of CTT wujiid and salb stand for special cases of the injections i(x) and j(x) — see
Rahman, Igbal, & Soufi (2019, Chapter 1VV); Rahman, McConaughey, Klev, & Clerbout (2018).

15 The proof-object of a universal such as (\Vx: A) B true is Ax. b: (Vx: A) B. Since in our case the function
b(x): B (x: A)is actually ta thir’(x): [ (Vy: Po) wujiad" (y) = fgav—eo} X D J(Y) IA[ (VZ: =P5) salb¥(z) =
{gov—gap X D H(2) ] (X: PovV—Py ), the proof-object of the universal is Ax. ta’thir’. Note that Ax.
ta thir’(x) and ta’thir’(x) are entities of different types: while the latter is a function (i.e. a dependent
object); we may conceive Ax. ta’zhir’(x) as an (independent) individual that codes this function (see
Rahman, Igbal, & Soufi, 2019, Chapter 1VV; Rahman, McConaughey, Klev, & Clerbout, 2018).
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in a nutshell: they stand for those objects that instruct the proponent of the universal to
sanction the ruling 3((x) for any element (chosen by the antagonist) that enjoys the
relevant property 9,, and to sanction the non-application of the ruling if the chosen
element does not enjoy that property (see Sect. 3.3.3. below; Rahman, Igbal, & Soufi,
2019, Chapter IV; Rahman, McConaughey, Klev, & Clerbout, 2018).

AX.ta thir®: (VX DoV —Pp) {[ (VY: Do) wujiad” (Y) = eov-so} X2 HY)] A [(VZ: =Ds)

salbV(z) = frov—9a} X D =H(2)]}-

In the dialectical framework to be developed in the next sections, one of the
players, the Proponent P, claims that since the property & satisfies efficiency in relation
to sanction IC, he can show that applying the branch-case to this property causes the

juridical sanction JC. This claim engages him to force O to endorse first the assertion

ta thir[pi¥]: (VX 9oV —Pa) {[ (VY: Do) wujidd" (y) = {pov-ay X D H(Y)] A [(Vz:

%) salbV(2) = gav—ga} X D =H(2)]}

Generally speaking, the player X (P or O), who endorses such an assertion, claims
that he has a reason for justifying the universal and that this reason, called strategic
reason, has the form ta ‘zhir’*[pi¥]. The notation of the strategic reason stands for the
following:

e pi"is the value (object or performance of an action) chosen by the challenger to

test the universal quantifier (Vx: 9,V—%,) — i.e., the challenger asks the defender

to show that some arbitrary case pi at stake p; satisfies co-presence and co-absence.
In the context of the debates under study the cases chosen by both of the players
are precisely the branch-case and the root-case.

e ta’thir™ is the process launched by X in order to test the efficiency of the property
2 in relation to sanction 3¢, with the help of the case px (chosen by the challenger).

In the terminology of the dialogical framework (see Sect. 3.3.3. below) ta thir™*
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stands for the instruction to bring forward a local reason for the proposition (the

conjunction) under the scope of the quantifier, given the antagonist's choice of p.®
e ta’thir™[pi'] encodes the process ta thir’ for any pi chosen by the challenger Y.

In other words, it conveys the relevant moves by the means of which X succeeds

in showing that any case pi chosen by Y satisfies co-presence and co-absence.’

Accordingly, when we apply the process ta thir’to a concrete case a we verify if
the property under consideration is or not relevant for the juridical sanction recorded
by the sources. Coming back to our example, if wine (grape-juice in a state that induces
intoxication) is chosen as the element that makes the disjunction true, and it is
identified as one of those elements of the set of toxic drinks &, (that is, if wine: 9, )
then, the sanction IC interdicting its consumption follows. We can then say that the
consumption of wine is forbidden because it induces intoxication.®

Technically speaking, the choice of wine triggers an application of the proof-
object of the universal to wine which yields its interdiction for consumption — that is,
the value of the function ta #hzr’(wine): 9, makes the proposition Sateaiction(Wine) true.®
In short, the application of ta zkir’(x) to wine constitutes the verification of the
efficiency of property 2for causing the proscription of wine-consumption. This leads
us to deploy the following expression in order to indicate that the consumption of

grape-juice, in the state of wine, is forbidden:

18 Within the language of CTT ta’thir” stands for the function ta’thir’(x): { [ (Vy: P») wujiadv(y) =

(gov—90y X D H(Y) ] A [ (VZ: =DPy) salb¥(2) = tgov—g2y X D =H(2) 1 } (X PpV—DPy).

7 While in the framework of CTT encoding of a process is a way to understand the role of a lambda
operator on a function, in the dialogical framework the encoding is understood as a recapitulation or
reprise of the moves constituting plays won by P (see strategic reason in Rahman, Igbal, & Soufi (2019,
Chapter V).

18 Dually, if grape-juice in a state that does not induce intoxication is the element that makes the (right
side of the) disjunction true, then this substance is exempted from the interdiction.

19 More generally, if c: (Vx: @)H(x), b(x): H(x) (x:F) and a: &, the application ap of c to a (i.e. ap(c,a),
amounts to applying the lambda abstract of the function b(x) to a (recall that the proof-object of a
universal involving the function b(x) is (or must be equal to) the lambda-abstract of that function) ; that
is, ap(c,a) is equal to the value of b(a) — see Rahman, Igbal, & Soufi (2019, Chapter 1V); Rahman,
McConaughey, Klev, & Clerbout (2018).
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ap(Ax.ta’thir’, wine): I((wine)

The point is that applying Ax.ta thir? to the case of wine amounts to the assertion that
the function ta’thzr’(wine) provides the verification that the property 9 causes its

interdiction:
ap(Ax.ta’thir’, wine) = ta thir’(wine): J((wine)

The dialogical formulation of the strategic reason (i.e. the object that instructs how

to develop a winning strategy for P) when O asserted the universal is the following:
ap[wine.ta thir’]: J(wine)

This indicates that the strategic reason brought forward by P in order to justify the
interdiction of wine amounts to launching the process of verification ta thir” for the
case of wine (asserted to be one of the substances prone inducing intoxication).

Let us now develop the first steps towards the interactive stance.

3.2. Towards the interactive stance?

In order to provide meaning-explanations to the basic notions of giyas we deployed

CTT which is rooted on natural deduction, whereas giyas, as pointed out previously, is

developed in a dialectical framework (jadal). Thus, we need now to motivate the

interface of CTT with a dialectical framework. We will develop this motivation in three

main steps, namely

1) by a (brief) discussion of the interface of epistemic-assumption, formal rule and
the notion of epistemic strength;

2) by the distinction of play and strategic level and the notion of winning and losing
within the dialectical framework underlying the system of giyas al- ‘illa;

3) by a brief explanatory note elucidating dialectical elements of giyas al- ‘illa.

20 We owe the expression “Interactive Stance” to the title of Ginzurg (2012).

43



Yet, let us first remark that the dialectical framework we developed is not a specific
logical system but rather a framework rooted in a rule-based approach to meaning in
which giyas can be developed. More precisely, giyas is set in a dialogical framework
where two parties argue about a thesis respecting certain fixed rules —that will be
spelled out thoroughly in Sect. 3.3.3. The player that states the thesis is called
Proponent (P), and his rival, who contests the thesis, is called Opponent (O).

3.2.1. Epistemic-assumptions, the formal rule and epistemic strength

In recent lectures in Paris, Per Martin-L6f (2015) advanced some important
motivations for linking CTT with a dialectical conception of logic. They mainly
involve the normative approaches to logic in general and to CTT in particular. The main
proposal of Martin-L6f involves the deployment of the so-called formal rule of
dialogical logic in order to provide a normative understanding of Géran Sundholm’s?
notion of epistemic assumption.?? Indeed, one of the main features of the dialogical
framework is the so-called formal rule, nowadays more aptly named the Socratic Rule,
by Marion & Ruckert (2015), by the means of which:

the Proponent is entitled to use the Opponent’s moves in order to develop the
defence of his own thesis.

Moreover, when the Proponent challenges some statement of the Opponent, such
as a universal quantified one, he might ask the Opponent to concede that the selected
individual falls under the kind of individuals about which the predicate is said to

universally apply. This, as pointed out by Marion & Riickert (2015), is at the roots of

21 Sundholm (2013, p. 17).

22 “The solution [...], it seems to me now, comes naturally out of this dialogical analysis (not in bold in
the original text). /...J the premises here should not be assumed to be known in the qualified sense, that
is, to be demonstrated, but we should simply assume that they have been asserted, which is to say that
others have taken responsibility for them, and then the question for me is whether | can take
responsibility for the conclusion. So, the assumption is merely that they have been asserted, not that they
have been demonstrated. That seems to me to be the appropriate definition of epistemic assumption in
Sundholm’s sense.” Transcription by Ansten Klev of Martin-Lof’s talk in May 2015.
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Aristotle’s meaning-explanation of the universal quantifier in the Prior Analytics (A
24b28-29) as discussed in the Topics (® 157a34-37 and 160b1-6.), and has evident
roots in Plato’s dialogues (Cooper (1997)). The general point is that the Socratic Rule
induces the players to bring explicitly all the premises to the fore in order to integrate

them as part of the debate at stake:

1t is also worth emphasizing that the Socratic Rule is not merely projected on Plato’s text: it has
clear motivation within his dialogues, since it explains both Socrates’ ‘avowals of ignorance’, as
well as the ‘doxastic’ or ‘say what you believe’ constraint on Answerer’s answers, for example, at
Protagoras 331c—d or Charmides 166d—e.63. Indeed, it is of the utmost importance for Socrates
qua Questioner that he does not introduce a premise of his own in Answerer’s scoreboard, if he is
convincingly to infer a contradiction from Answerer’s beliefs. Otherwise, one would simply counter
the charge of inconsistency by pointing out that one had not agreed to this or that premise. It is
therefore important that the premises are put in Answerer’s scoreboard only once Answerer has
granted them—this is the ‘say what you believe’ constraint—but also that Socrates insists on his
having no view on any given matter during the exchange—this being the ‘avowal of ignorance’,
for example, in the middle of the game in Lesser Hippias 372b—e. As it turns out, Socrates very
often introduces premises, but he always requests assent from the respondent. For that reason,
readers often complain that Answerer is merely a sort of ‘yes-man’ to Socrates or whoever else is
playing Questioner, for example, Parmenides in the second half of Parmenides, but this complaint
misses the need for Answerer to be explicitly committed to all premises in his scoreboard.

As we will see below, the Socratic Rule is crucial for the dialectical reconstruction
of the logic underlying the giyas. However, in such a context, the Socratic Rule needs
to be refined and levelled: it must be extended to a context where content is at the basis
of any concession of the Opponent.Z In fact, the epistemological aims of the dialectical
structure of the giyas require the claims to be backed either by the sources or by some
arguments. Only after this has been achieved will he (the Opponent) be prepared to
provide a concession upon which the logical argument will rely.

Within the framework of the giyas the Socratic Rule is given an additional new
role, namely to structure the level of epistemic strength attained by its deployment, in
relation to the ways the claim requested to be conceded is grounded:

1) If a player backs his claim with a reference to the sources, it has the maximal

authoritative force and it must be conceded.

23 Such kinds of dialogue are related to what is referred to as material dialogues. See E. C. Krabbe
(2006), Keiff (2009).

45



2) If the Proponent backs his claim by appealing to the Opponent’s own concessions
during the dialectical process, then it has a logical force. Logical force underlies
the logical fragments of a giyas-process. However, Opponent’s concessions
(leaving aside the sources) might be the result of a cooperative move by the means
of which the Opponent brings forward some kind of justification for the selection
of a particular property, based on its efficiency in relation to the relevant ruling.
More generally, Opponent’s concessions, when not rooted in the sources, usually
assume some underlying (often empirical) process leading to those concessions,
particularly in the case of the branch-case (see below).

3) The deployment of concessions based on similarities and/or resemblances, has less
authoritative and epistemic force than all the previous ones. This form of
justification involves the deployment of giyas al-dalala and giyas al-shabah that
will be discussed in the next chapter.

Furthermore, one crucial step for the successful ending of the play by the
Proponent is to force the Opponent to concede that the branch-case under consideration
instantiates the proposed property 9 as being the wagf relevant for occasioning the
sanction JC. Before responding, the Opponent might ask for some kind of justification
that this is the case. Take the example of acknowledging that the branch-case date-wine
is a toxic drink — in a sense that causes its interdiction. The Proponent might need to
bring some factual evidence of the presence of toxicity. There are several forms to
implement this, for example assuming some sort of sub argument, by the means of
which the players acknowledge the deployment of some kind of measurement or
empirical test that provides the required evidence. In fact, we will keep only those plays
where it is assumed that there is evidence that the branch-case instantiates the relevant
property. In other words, we will assume that, once the general law expressing the
occasioning factor has been identified and acknowledged by the Opponent, he will

respond positively to the further request to acknowledge that the branch-case is an
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instance of the relevant property.?* In short, such kinds of assertions will be given the
status of epistemological assumptions.

We will proceed in a similar way with requests concerning the acknowledgement
that the root-case is an instance of the proposed property. However, notice that this
move does not amount to recognizing the property as relevant for the determination of
the occasioning factor: the Opponent can concede that the root-case satisfies some
property (e.g. being a red drink) and at the same time refuse that this property is relevant
for the juridical sanction under consideration (forbidden for consumption).

The point of such a way of proceeding is that if the Opponent rejects such kind of
requests, there is something fundamentally wrong in the way the Proponent is
developing his argumentation: if the property does not apply at all to either the root—
case or the branch-case it is not really relevant for carrying out a giyas- process (e.g.
take the case where the Proponent asks the Opponent to acknowledge that wine is an
animal product). If the proposed property does not apply, then the dialogues should
start from scratch. This strategy has the desirable effect that the whole dialectical
process focuses on the central point of giyas al-‘illa, namely identifying the
occasioning factor and deciding if it does or not apply to the branch-case: victory and
defeat will be determined by the achievement or not of these main tasks. This is a
consequence of inserting the deployment of the Socratic Rule to the branch-case within

the sequence of moves that define a dialogical play for giyas al- ‘illa.

24 1f we examine closely many of al-Basri’s and al-Shirazi’s own examples of debates, it is clear that
their dialectical procedure assumes that, when this point of the debate has been achieved, the issue has
been settled positively — that is, the empirical test has been carried out and the result is that the branch-
case indeed satisfies property 9. It is interesting to note that Aristotle’s dialectic games have a similar
way of dealing with challenges on universals, by the means of which the challenger brings forward one
individual in order to test the generality of the universal. The defender of the universal must accept that
the individual instantiates the antecedent of a universal unless he can produce some evidence that this is
not the case. This point is being worked out by Zoe McConaughey in her PhD thesis and has been
implemented in Crubellier, McConaughey, Marion, & Rahman (2019).
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3.2.2.The choice of the dialogical framework, the termination of jadal session and
the aims of qiyas al- ‘illa

As mentioned above, it is not our intention to develop a complete formalization of the
jadal-structure underlying the giyas al- ‘illa but to provide the dialectical meaning-
explanations of the main notions involved in this form of reasoning. This does not mean
that we are not aiming at a formalization of the jadal theory at all. It is rather the case
that in the present study we are engaged with the more modest target of setting the
basic conceptual elements for such a development.

Today there are numerous dialectical frameworks to choose from for our task. Our
choice is the dialogical framework of Paul Lorenzen and Kuno Lorenz? which seems
natural given that we made the choice to deploy the formal language of CTT, and as
argued in the preceding sections there are some good motivations for linking the
epistemic perspectives of CTT with the dialogical approach to logic in general. We
should now explain our choice of the dialogical conception of logic as our instrument
for the study of dialectical structure underlying the theory of giyas — leaving aside the
important fact that Miller’s work, that sets a landmark in the understanding of jadal,
deploys for his reconstruction notions stemming precisely from the dialogical
framework of Lorenzen and Lorenz.

Let us recall that the very idea of developing a general system of giyas was to
achieve knowledge in an interactive setting that engaged hermeneutical, heuristic and
logical moves.?® One important feature of the objectives of deploying givas is that
attaining victory by the use of linguistic traps or fallacies is absolutely excluded. In
other words, what distinguishes the dialectical framework of the jadal from Sophistical
dialectics is its ambition of pursuing truth. This feature of the giyas dovetails nicely
with the main normative tenets of the dialogical approach to logic. Indeed, the

dialogical approach was developed in order to implement an epistemic and pragmatist

25 P, Lorenzen and K. Lorenz (1978).
2 See Miller (1984, pp. 9-14; 2020, pp. 5-8), Hallag (1997, pp. 136-7), and Young (2017, p. 1).
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conception of logic where meaning and knowledge are constituted by interaction, not
in order to describe the logic of a dialogue. This is the main idea behind the Socratic
Rule mentioned above: epistemological assumptions and textual data are internalized
within a dialectical frame in such a way that all notions are cast into what Young calls
the dialectical forge.

Furthermore, most (but not necessarily all) of the developments within the
dialogical framework define plays as being finite and ending with the victory or defeat
of one of the players. This feature of Lorenzen-Lorenz’s dialogical framework, which
provides the notion of proposition (Rahman, McConaughey, Klev, & Clerbout, 2018),
makes good sense in the context of jadal since it is crucial that juridical debate ends,
given that the final aim is to come to a juridical decision. In fact, in the theory of jadal
the termination of a disputation (ingiza ‘) may be either ilzam or ifham. There has been
some evolution in relation to the meaning of these terms: in the early times it looks as
if ilzam described the general situation of the defeat of one of the contenders, whereas
later on it was attached to the Questioner’s (Opponent’s) concession of defeat. While
developing our own dialogical reconstruction we adopted the following usage:

1) We describe the end of a debate where the Proponent has been brought to silence
with the term ifham.

2) We describe the end of a debate where the Opponent concedes defeat with the term
ilzam.

In the context of giyas al- illa, the finiteness of the debates is assured by the fact
that challenges to the efficiency of a proposed property amount to finding a
counterexample within the sources (including the consensus of the experts). Certainly,
a new debate might start later on; but then data and assumptions will have changed and
we will be in the presence of a new cycle of the dialectical forge.

Still, it might look as if the terminology winning and losing a play and the resulting
notion of winning strategy, an important feature of standard games within this
dialogical framework, works against the jadal conception of a cooperative endeavour
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towards the pursuit of truth?’. In our view, one of the epistemological results gathered
by the examination of jadal is that it suggests a novel perspective on how to integrate
cooperative and revision moves in a dialectical framework: a winning strategy is to be
thought of as a kind of recapitulation of the different attempts to attain truth. According
to our reconstruction, the existence of a winning strategy in this context includes the
following steps:

1) internal cooperation: keeping only the successful moves (including sub-
arguments) of the actual plays developed,

2) external or metalogical cooperation: including moves and plays that have not
actually been played but that due to the background of existing factual and logical
knowledge should have been considered.

The second step assumes the perspective of an expert in the field that prescribes how

the debate should have proceeded.

What is at stake here is a particular form of what Kuno Lorenz calls dialogische
Geltung,?® or legitimacy, instead of logical validity. More precisely it is material
legitimacy. In the context of giyas al- ‘illa legitimacy amounts to establishing whether
there is or not enough evidence to decide about the application of a juridical ruling to
the case at stake, given the epistemological circumstances involving the thesis and the
logical features of the framework. So, the real target is to achieve a conclusion in
relation to some particular legitimacy claim (Geltungsanspruch). Legitimacy claims
are not to be thought of as bounded by the particular identity of a player: it is an
intersubjective notion. If a claim is legitimate it is independent of the particular skills
of the player who sustains it. Moreover, the existence of a winning strategy does not
amount to the victory of any particular player. However, it is not about claims of logical
universality either, but about content-based truth. A winning strategy within a debate

structured by a system of giyas displays the collective effort towards pursuing truth.

27 Young (2017, p. 15).
28 K. Lorenz (2000, pp 87-106).
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As we will illustrate below, the development of a debate includes cooperative
moves, called mu ‘arada, by means of which a player might collaborate, with the task
of grounding the main claim. As just explained, at the strategy level (the level at which
the result of the whole dialectical procedure is evaluated), only the outcome of the
collaboration will be displayed. This indicates that the normativity of the dialectical
process underlying the giyas admits the following stages:

1) conceptual normativity: the dialectical framework provides the notions by means
of which the reasoning involving the legitimacy of the claims underlying a debate
is to be developed;

2) heuristic normativity: the inclusion of cooperative moves allows correction and
revision during a play in order to obtain the optimal moves for selecting the
relevant property;

3) strategic normativity: the optimal moves in order to test the legitimacy of the main
claim.

Summing up, while the first level involves the core of what normativity is, by
providing us with what Jaroslav Peregrin calls the material for reasoning, the second
and the third level correspond to normativity in the sense of tactics, or on how to
move.?® Al-Shiraz1’s dialectical framework leaves the precise description of the optimal
moves open, since the inclusion of means for cooperation intends to provide a
contextually dependent instrument for heuristic normativity. We will illustrate this
point with some examples below.

Notice that revision takes place at the play level. If it is the main claim that must
be revised by adding some fresh information, then strictly speaking there is no revision
but rather a new start — because the original claim was thought to be knowledge but has
been shown to be ungrounded. Thus, the dynamics underlying al-Shirazi’s dialectical
system of giyas seems to be closer to what we nowadays call epistemic approaches

rather than to non-monotonic reasoning.

29 ], Peregrin (2014, pp. 228-9).
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3.2.3.Dialectical elements of giydas al-‘illa
3.2.3.1. Requiring justification: mutalaba

The conditions of co-extensiveness and co-exclusiveness determine the way to
challenge and defend the assertion that links property and ruling. A counterexample to
the condition of efficiency amounts to bringing up a case where the purported property
IS not present and absent together with the ruling. In the context of a debate structured
by the giyas, if there is no evidence from the sources of a property 9, being the relevant
one for the ruling 3((asl) of the root-case, then &, is only assumed to constitute the ‘illa
of the asl. So, we indicate this fact by

‘illa(asl): IC(asl)

instead of

‘illa(asl): 3s'(asl),

which indicates evidence from the sources.

Sometimes, we use the abbreviated forms

‘illa(a): 3'(a)

‘illa(a): 3(s’'(a)

If the context makes it clear that the ruling has been defined to be specific for the
property &, we may leave it tacit. This yields the notations:

‘illa(a): ¥((a), and

‘illa(a): 9C>(a)

For the sake of notational simplicity, when occurring within a formula we write 9
instead of 9,

In the case where ‘illa(a): ¥(’(a) has been asserted rather than ‘illa(a): 3(s’(a), a
justification for selecting the property 9, can be required: the request is called
mutalaba, more precisely mutalaba bi tashih al- ‘illa. The justification process involves
showing that the proposed property satisfies co-extensiveness and co-exclusiveness.

This suggests the following dialectical structure:
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1) the original claim on the applicability of a ruling to a case not recorded by the
sources presupposes singling out a particular property;

2) agiyas al- illa process contemplates the possibility of making explicit the reasons
that led to select one property rather than a different one: this is what muzalaba is

about.

3.2.3.2. Mu‘arada

The Opponent might counter the Proponent’s proposal by bringing up a competing
argument; this kind of critique is called mu ‘arada.*® For giyas al-illa, the competing
argument is related to the ‘/la for the ruling at stake. In this context, the Opponent
comes up with another property (wasf) challenging the property proposed by the
Proponent as the factor occasioning the ruling under consideration and shows that the
property proposed by him to constitute the ‘lla is sounder than that proposed by the
Proponent. The point here is that the Opponent is willing to collaborate with the task
of searching for the relevant property. For this reason, Young calls it constructive
criticism3! which is opposed to destructive criticism.

The mu ‘arada is launched in the dialogue when the Opponent thinks that the thesis
is correct but he also thinks that the Proponent made wrong choices during his
argumentation in support for it. For example, thesis: date-wine (far ) is forbidden (50);
claim: it is forbidden because, like grape-wine (asl), it is a fermented beverage (9);
mu ‘arada: grape-wine is forbidden because of its intoxicating nature (9*), not because
it is a fermented beverage since vinegar (asl*) is fermented and not forbidden; however,
like grape-wine, date-wine is intoxicating (9*), so it is true that it should be forbidden
(950).

On the other hand, if the Opponent assumes that the new ‘i/la he proposes for the

root-case does not apply to the branch-case and, furthermore, entails the distinction

%0 See al-Shirazi (1092). The first part of this material is missing from al-Ma ‘na which is edited by al-
‘Umayrini.
31 Young (2017, p. 151).
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between the root-case and the branch-case concerning the application of the ruling
under consideration, then it is called farg or invalidating distinction. So, farg, according
to al-Shirazi, is a special type of mu ‘arada. Al-Baji (2001, p. 101) points out that farq
will lead the branch-case to fall under the opposite ruling (‘aks) to that applied to the
root-case. For example, thesis: fermented tea (far ‘) is forbidden (3C); claim: it is
forbidden because, like grape-wine (asl), it is a fermented beverage; farq: grape-wine
is forbidden because of its intoxicating nature (9*), not because it is a fermented
beverage since vinegar (asl*) is fermented and not forbidden; therefore, given the fact

that the fermented tea is not intoxicating (—9*), it should not be forbidden (—C).
3.2.3.3. Forms of destructive criticism

The Opponent might react by strongly rejecting the Proponent’s proposal. We
distinguish two cases that we call (1) Destruction of the thesis; (2) Destruction of the
illa.

The main target of the form of objection we call destruction of the thesis is the
thesis rather than only objecting to the Proponent’s proposal for determining the ‘il/a.
In such a case it is he, the Opponent, who has to bring forward a counterexample from
the sources. This will trigger a sub-play where the Opponent develops his counter
argumentation. In practice, the Opponent launches such a form of destructive criticism
when he thinks that the claim of the thesis is incorrect and that the only way to correct
it is to start from scratch.

This form of criticism declines into different kinds of objections distinguished by
the type of counterexample brought forward. We will restrict ourselves to only five
main forms of non-cooperative criticism. Let us point out that we decided to include
the third one as implementing the destruction of the thesis, because of the examples
found in the texts, but in principle it does not need to be classified in that way. Thus,

according to our classification destruction of the thesis amounts to:
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1)

2)

3)

Bringing forward a root-case of which it is recorded that exactly the opposite of
the claimed ruling applies, despite the fact that the property itself applies.® It is
called galb (reversal). The counterexample undermines the rard-condition of the
purported property — the property applies but the opposite of the ruling is the case.
For example, thesis: saliva of beasts of prey (far ) is impure (30); claim: “being an
animal whose meat is not eaten” determines the ‘illa; galb: the saliva of cats, which
are animal whose meat is not eaten, is not impure.®

Bringing forward a root-case of which it is recorded that a ruling different from
the claimed ruling applies and that it has been acknowledged that both rulings are
incompatible, despite the fact that the property itself applies. It is called, nagd
(inconsistency).®* The counterexample can also be seen as undermining the rard-
condition (provided both rulings are incompatible). For example, thesis: killing
(far ) should be punished with jail (3(); claim: “having commited homicide”
determines the ‘illa; nagd: Some forms of homicide neither lead to jail nor to being
set free but to the obligation of carrying out certain specific social services.*®
Bringing forward a root-case of which it is recorded that a ruling different to the
claimed ruling applies despite the fact that the property, in fact a compound of
properties, itself is present but with some qualifications. The point is that one
component of the proposed compound property is not efficient in the sense that the
claimed ruling applies inspite of the absence of that component; and the other(s)

do not induce the expected ruling. It is called, kasr (breaking apart).®® The

32 Qur formulation is slightly more general than that of Young (2017, p. 166), since according to our
setting the root-case that triggers the counterargument does not need to be the same as that chosen by
the Proponent. The point is that if we follow Young’s restriction to only one root-case, then it all comes
down to accepting or not that the ruling of the thesis applies to that root-case. This assumes that the
Proponent either misinterprets the sources or misses some relevant evidence that can be found in those
sources. Our formulation might be closer to a specific form of reversal called reversal and oppositeness
(al-galb wa-al- ‘aks) — see Young, (2017, pp. 166-167).

33 Young (2017, p. 166).

% See al-Shirazi (1987, p. 104)

% The example is in fact reconstructed from al-Basi1’s example quoted by Young (2017, p. 170).

3 See al-Shirazi (1987, p. 107). Cf. Al-Basri (1964, p. 821).
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counterexample can also be understood as a particular form of naqd. This rule
involved many discussions, and rightly so, since it looks as it comes close to
committing the fallacy of compound and divided sense. The defender might reject
the objection by insisting that his claim is about the compound taken as unity; not
that each property taken separately, is efficient by their own to induce the
judgment.®” For example, thesis: interdiction () of trading merchandises which
the buyer did not see at the time of the transaction-contract (far‘); claim: “the
merchandises (91) inaccessible to the beneficiary at the time of contract (92)”
determines the ‘illa; kasr: the property of being merchandise (91) is not efficient
to occasion the interdiction since non-merchandise can also lead to such ruling; in
addition, it seems that the remaining property (92) cannot induce the ruling since
marriage is not forbidden even if at the time of contract the woman is closed before
the future husband. Clearly, in this case, the defender might respond by pointing
out that his claim involved the compound of merchandise and its inaccessibility to
the consumer. It is about having no access in the context of transaction-contracts
like purchasing or renting (bay ‘), not about inaccessibility of the subject of contract
to the beneficiary in general
One crucial feature of destructive criticisms of the thesis is that the counterexample
must involve a root-case that is closely related to the branch-case proposed. In fact

87 In fact expressions such as “the merchandises (1) inaccessible to the beneficiary at the time of contract
(92)”, have either a compound understanding or a divided understanding. The compound understanding
requires that if we isolate one of the components, it always carries information about the second
component — technically speaking the way to isolate one component is to use the function left- and right-
projection. In the divided understanding one can isolate one component that does not carry information
about the other — technically speaking it amounts to the use of injections. One of the difficulties of kasr
is that the Opponent seems to understand the construction in its divided sense, but the Proponent might
insist that his claim assumes a compound sense.

38 Young (2017, p. 175) points out that al-Juwayni in the Kafiya (1979, p. 211-213), pays a special
attention to arguments against the validity of kasr. The contemporary author ‘Abd al-Karim b. ‘AlT b.
Muhammad al-Namla provided in his work al-Muhadhdhab fi ‘llm Usil al-Figh al-Mugarin (1999, pp
2287-2288) the following reconstruction of kasr. The Opponent starts by presenting a counterexample
to the claim that the compound property at stake is inefficient for the relevant juridical ruling. The
Proponent defends his claim by breaking the component and claim that the other part is the efficient one.
If he succeeds, he justified the main claim if not it is the antagonist’s objection the one that is justified.
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quite often, the counterexamples brought forward by a destructive criticism involve a

root-case that is some subset of the branch-case. Thus, the criticism will proceed by

forcing the Proponent to concede that the counterexample shows that the ruling to be

applied contradicts the one claimed to hold for the branch-case.

The second form of objection, destruction of the ‘i/la, will trigger a sub-play where

the Opponent brings forward objections to the efficiency of the proposed wasf.

Destruction of the ‘lla is implemented by one of the following two criticisms:

4)

5)

Bringing forward a root-case to which the opposite ruling to the one proposed by
the Proponent in the thesis applies, and, in fact, it is the property which defines the
branch-case that is considered by the sources to be the factor occasioning that
ruling. It is called fasad al-wad * (invalidity of occasioned status) and unlike the
next criticism it amounts to producing evidence for a new ‘lla. In short, the
Opponent brings forward an filla that invalidates the one deployed by the
Proponent and leads to the destruction of the thesis. For example, thesis: saliva of
beasts of prey (far ) is impure (3(); claim: “having canine teeth” determines the
illa; fasad al-wad . according to the sources, it is being beast of prey that is
actually the factor occasioning the ruling that saliva of cats is not impure.*

Bringing forward a root-case of which it is recorded that the claimed ruling applies
despite the absence of the property claimed to specify the occasioning factor. It is
called ‘adam al-ta thir (lack of efficiency).*® The counterexample undermines the
‘aks condition.*! For example, thesis: the consumption of cherry red wine (far ) is
forbidden; claim: “being a red intoxicating beverage” determines the ‘illa; ‘adam
al-ta zhir: grape white wine is forbidden, despite the fact that it is not a red

intoxicating drink.*?

39 al-Shirazi (1987, pp. 111-112). Cf. Young (2017, pp. 158-159).
40 3|-Shirazi (1987, pp. 100-101)

41 Young (2017, p. 162).

42 Hallaq (1985, pp. 88-89).
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3.3. Adialogical framework for qiyas al- illa

One distinctive feature of dialogues for giyas is that, though they involve the
development of plays, the main aim of the Proponent is to provide a winning strategy
for the thesis. More precisely, the main aim is to develop an argument in such a way
that it forces the Opponent to concede that there is a winning strategy for the claim that
the branch-case falls under the scope of the juridical sanction JC. In other words, by
running one or more relevant plays P will try to force O to concede that there is a
strategic reason justifying his claim J((far ‘), and more precisely that the justification
of the assertion takes the form

illa(far “): 3((far ),

given O's endorsement of far : &,

and of O ap|far". ta thir’]: H(far ).

i.e. O's endorsement that the efficiency of the property 9 has been verified.

Actually, the main claim is to be grounded by running the plays relevant for
constituting a winning strategy. Furthermore, in real-life situations the running of a
play might not provide the moves suitable for building a winning strategy. The winning
strategy has to be understood as a kind of recapitulation of the relevant moves,
including revisions (of weak moves) taking place at the play level (see introduction to
3.3.3 below). Accordingly, the prescriptions for the development of a dialogue for giyas
leave room for a move that it is not optimal and for its possible correction by the
cooperative criticism of the Opponent. So, at the start of a dialogue, the strategic reason
for the thesis is left tacit until the relevant plays have been run and the sequence of
moves constituting the winning strategy has been described (see our remark on the
strategic reason for such an assertion in 3.3.3.2).

Before developing a systematic presentation of the dialogical framework for giyas
al-illa, in order to facilitate the reading, let us present first the overall argumentative
schema of a dialogue for giyas al- ‘illa with the following diagram. We also advise the

reader to see the examples of dialogues provided at the end of this section.
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Development of a play for giyas al- illa

P ! The ruling 3 applies to the branch-case
O ! Why?
P Don’t the Sources record that the ruling 3 applies to the
root-case?
O ! Yes, they do.
P Doesn’t the root-case instantiate the property 9?
O ! Yes, it does.

/\

P Given your previous assertions, and the evidence from the
sources, you must concede that the property ¢ has the
efficiency to determine the occasioning factor for the ruling
IC. Don’t you?

O ! Indeed, every case that instantiates the property ¢ falls
under the ruling (.

P Doesn’t the branch-case instantiate the property 9?

O ! Yes, it does

P I Accordingly, the ruling 3 also applies
to the branch case. Doesn’t it?

O ! Yes, it does

P 1 This answer justifies the thesis

O ! Why should | ? Justify !
P !'the presence of the ruling 9¢ /s due to
the presence of the property 9 and the
absence of the ruling JC is due to its
absence (ta thir). ¢

O ! Every case that instantiates the property
@ (9*) occasions the ruling IC on that case.

l

P Doesn’t the branch-case instantiate the property 9? (9*)
O ! Yes, it does

P I Accordingly, the ruling C also applies to the branch
case. Doesn’t it?

O ! Yes, it does

P ! This answer justifies the thesis

3.3.1. The dialogical approach to logic

Constructive criticisms

N

O Mu‘arada

P Given your previous assertions, and the evidence from
the sources, you must concede that the property ¢ has
the efficiency to determine the occasioning factor for the
ruling 3. Don’t you?

Destructive criticisms

O Farq
The new thesis: The ruling —3C
applies to the branch-case.

P ! Every case that instantiates the property 9* occasions
the ruling 3C on that case, in contrast for that which does not
instantiate that property.

O Does the branch-case instantiate the property 9*?

P ! No, it does not.

O ! Accordingly, the ruling —3C applies to the branch case.
Doesn’t it?

P ! Yes, it does

O | This answer justifies the new thesis

The dialogical approach to logic is not a specific logical system but rather a framework

rooted on a rule-based approach to meaning in which different logics can be developed,

combined and compared.** More precisely, in a dialogue two parties argue about a

4 In the following sections we present only a simplified and adapted form of the Dialogical Framework,
called Immanent Reasoning — see Rahman, McConaughey, Klev, & Clerbout (2018). The main original
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thesis respecting certain fixed rules. The player that states the thesis is called Proponent
(P), and his rival, who contests the thesis, is called Opponent (O). Dialogues are
designed in such a way that each of the plays end after a finite number of moves with
one player winning, while the other loses. Actions or moves in a dialogue are often
understood as speech-acts involving declarative utterances or statements and
interrogative utterances or requests.

The point is that the rules of the dialogue do not operate on expressions or
sentences isolated from the act of uttering them. The rules are divided into particle rules
or rules for logical constants (Partikelregeln) and structural rules (Rahmenregeln).
Particle rules provide an abstract description of how the game can proceed locally: they
specify the way a formula can be challenged and defended according to its main logical
constant. In this way the particle rules govern the local level of meaning (of logical
constants — but it can be extended to non-logical ones). Strictly speaking, the
expressions occurring in the table above are not actual moves because they feature
formula schemata and the players are not specified. Moreover, these rules are
indifferent to any particular situations that might occur during the game. For these
reasons we say that the description provided by the particle rules is abstract. The
structural rules determine the development of a dialogue game and they govern the

moves involving elementary statements.

3.3.2. Local meaning

It is presupposed in standard dialogical systems that the players use well-formed
formulas. The well formation can be checked at will, but only with the usual meta
reasoning by which the formula is checked to indeed observe the definition of a wff.

We want to enrich the system by first allowing players to enquire on the status of

papers are collected in Lorenzen & Lorenz (1978) — see too Lorenz (20103, b), Felscher (1985), Krabbe
(2006). For an account of recent developments see Rahman & Keiff (2005), Keiff (2009), Rahman &
Tulenheimo (2009), Riickert (2011), Clerbout (2014a, b). The most recent work links dialogical logic
and Constructive Type Theory, see Clerbout & Rahman (2015) and Rahman, Clerbout, & Redmond
(2017).
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expressions and in particular to ask if a certain expression is a proposition. We thus
start with dialogical rules explaining the formation of propositions. Moreover, we
extend the first-order language assumed in standard dialogical logic by adding two
labels O and P, standing for the players of the game, and the two symbols ‘!” and ‘?’.
When the identity of the player does not matter, we use the variables X or Y (with
X#Y). A move M is an expression of the form ‘X-e’, where e is one of the forms
specified by the particle rules.

Local meaning: Formation

Statement Challenge Defence
Y 7rn X A: prop
X A v B: prop Or
Y 702 X B: prop
Y 7ra X A: prop
X AA B : prop Or
Y %k X B: prop
Y 751 X A: prop
X 4 o B: prop Or
Y %52 X B: prop
X —4:prop Y % X A: prop
Y ?rvi X A4: set
X (Vx:A4) Bx): prop Or
Y ?rv2 X B(x): prop (X:A)
Y 74 X A: set
X (3x:A4) B(x): prop Or
Y 7k X B(x): prop (X:A)

Because our deployment expressions come from Constructive-Type Theory, the
language contains expressions such as the following (further expressions are provided
in the section on terminology in the main text):

XTA Player X claims that he can produce some local reason for A.

Xp:A Player X states that p instantiates A. In other words, player X states
that p provides a local reason for A.
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X pi: B(pj) Player X states that pi provides a local reason for B given that the
antagonist Y states that pj provides a local reason for A, and given
that B(x): prop (x:A).

Similarly

X pi: B(pj) Player X states that pi provides a local reason for B given that it is he
himself (X), who states that p; provides a local reason for A, and
given that B(x): prop (x:A).

Sometimes, when the context requires it, we add the indications pi*: B(p;"y or piX:

B(pi™)

Synthesis of local reasons

The synthesis rules of local reasons determine how to produce a local reason for a
statement; they include rules of interaction indicating how to produce the local reason
that is required by the proposition (or set) in play, that is, they indicate what kind of
dialogical action —what kind of move — must be carried out, by whom (challenger or

defender), and what reason must be brought forward.

Synthesis rules for local reasons

Move Challenge Defence
Y21/ Xp;: A
Conjunction X!'AAB or (resp.)
Y?R" Xp,:B
Y713 Xp: A
Existential quantification| X! (3x: A)B(x) or (resp.)
Y?R? X p2:B(p1)
Xp A
Disjunction X! AVB Y ?v or
Xp,:B
Implication X!'ADB Yp:A Xp,:B
Universal quantification | X! (Vx: A)B(x) Ypi: A X p,:B(p1)
X!-4
Negation Also expressed as Yp: 4 Xpy: L
XI'Aol
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Analysis of local reasons

Apart from the rules for the synthesis of local reasons, we need rules that indicate how
to parse a complex local reason into its elements: this is the analysis of local reasons.
In order to deal with the complexity of these local reasons and formulate general rules
for the analysis of local reasons (at the play level), we introduce certain operators that
we call instructions, such as LY(p) or R*(p). To the standard particle rules (the local
rules for logical constants) we also add rules for the operators F and V adapted to the
purposes of our present study.

Let us introduce these instructions and the analysis of local reasons with an

example: player X states the implication (AAB) o A . According to the rule for the

synthesis of local reasons for an implication, we obtain the following:

Move |X!(4AAB)>B

Challenge| Y p1:AAB

Recall that the synthesis rule prescribes that X must now provide a local reason for
the consequent; but instead of defending his implication (with X p,: B for instance), X
can choose to parse the reason p1 provided by Y in order to force Y to provide a local
reason for the right-hand side of the conjunction that X will then be able to copy. In
other words, X can force Y to provide the local reason for B out of the local reason p,
for the antecedent A A B of the initial implication. The analysis rules prescribe how to
carry out such a parsing of the statement by using instructions.

The rule for the analysis of a local reason for the conjunction p;: A A B will thus
indicate that its defence includes expressions such as
e the left instruction for the conjunction, written L*(p,), and
e the right instruction for the conjunction, written R”(p,).
These instructions can be informally understood as carrying out the following step: for

the defence of the conjunction p;: A A B separate the local reason p; in its left (or right)
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component so that this component can be adduced in defence of the left (or right) side

of the conjunction.
Let us now proceed to present the Analysis rules for the usual logical constants.

Analysis rules for local reasons

Move Challenge Defence
y 2 X I Np): A
Conjunction Xp:AAB or
J P Y 7R/\ (reSp.)
' X RM(p): B
Y213 XL3(p): A
Existential quantification| X p: (3x: A)B(x) or (resp.)
Y ?R? X R3(p): B(L*(p))
XLV(p):A
Disjunction Xp:AVB Y ?v or
XRY(p):B
Implication Xp:ADB YL (p):A XR>(p):B

Universal quantification | X p: (Vx: A)B(x) YL’ (p):A X RY(p): B(L" (p))

XR7(p): L
YL (p): A XR>(p): L
Xp:—4A .
Negation Alsg)( e;!c);es;eld as Y 12 (p): A Whlcr;ta;rtri]r(])gunts to
X!l

Special denominations for giyas al- illa

Expressions “p” in “p: 4 stand for either some branch-case far ‘ or some root-case asl

4 The general point of deleting the instruction in X R>(p): 1 is that instructions occurring in expressions
stating falsum keep un-resolved — see below structural rule SR3 on resolutions, item 3.
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Statement Challenge Defence
Synthesis
Xpi: Py
X! @@v—!@@ Y ?v or
sz: _‘g)CD
Analysis
X wujidv(p): Py
X p: PV Py Y ?v or
X salbv(p): —Py
Synthesis
X (VX: Pp) H(X) Y pi: P X pa2: H(p1)
X! (VX: _‘g)D) —ﬂC(X) Y qi. _‘@‘D X q: —|ﬁ'(:(q1)
Analysis
X p: (VX: D) FH(X) Y LY(p): 9 X rard(p): I(L"(p))
X g: (VX: =Py) =H(X) Y LY(q): =9, X ‘aks(q): =I(L"(q))
Synthesis
X ta ‘thir’.
X ! (VX P V—Dy) {[ (Vy: Do) Y@ L[ (Vy: o) wigfidd(y) = oavso} P1
wujid"(Y) = foov—o0r X D HY)] A [(VZ: S HW] A [(Vz: =9,) salbv(z) =
_|9)@) SaIbV(Z) = {92V—-92} XD —|SC(Z)]} {9pV—-92} P1 D ﬁgC(Z)]}
(similar for Y qi: —%y)
Analysis
X . LY(p).ta thir’:

X pi (VX G0 V=) {[ (VY: 9a) Y L(p): 9 {L (vy: 9s) wujiid'(y) = gav—o2}
wiad'(y) = tapv—goy X D H(Y)] A [(VzZ: L7(p) o H(Y)] A [(VZ: =9)
_|g)up) Sa|bV(Z) = {9DV—-9D} XD —|3C(Z)]} SaIbV(Z) = {9DV—-9D} LV(p)

> =32}
(similar for Y LY(q): —P5)

Actually, in the dialogues we write X. ap[LY(p).ta’thir’] instead of X.
[L¥(p).ta’thir’]. Strictly speaking; the former expression corresponds to the strategy

level (see section on strategies below), whereas the latter corresponds to the play level.

This use assumes that the player X has indeed a winning strategy.
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Tanaqud

Statement Challenge Defence

X!A(orpiAymovem | Y!tanagud m-n | X! concede

X! —A (or pj: =A) move n
The antagonist
indicates the
contradiction

The operator F%

In uttering the formula FA the argumentation partner X claims that he can find a
counterexample during a play where the antagonist Y asserts A. The antagonist Y
challenges FA by asserting that A can be challenged successfully. Thus, through this
challenge Y obliges X to open a sub-play where he (X) states A.

e The rules for synthesis and analysis follow those of

Y!I-A
fulfilling the distribution of duties and rights prescribed for the role of Y in the
sub-play.

In other words, the local meaning of the operator FA reduces to stating the negation

of the proposition under its scope. However, this statement might change his duties in

relation to the Socratic Rule

Challenge Defence
XI1FA Y ?F
Sub-play D1 Sub-playD:

YIA X ?a(he challenges A)

Y must play under the | The local reason for the
restriction of the operator is the local
Socratic-Rule inthe | reason that encodes a
sub-play play for the negation of

A.

4 Cf. Rahman & Rickert (2001, pp. 113-116).
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The operator V

In uttering the formula VA the argumentation partner X claims that he can win a play
where he (X) asserts A. The antagonist Y responds by challenging X to open a sub-play
where he (X) defends A.

e The rules for synthesis and analysis follow those of

XTA
fulfilling the distribution of duties and rights prescribed for the role of X in the
sub-play.

Challenge Defence
X1VA Y:?V
Sub-play D1 Sub-play 91
XTA

Y ?a(he challenges A)
Y must play under the | The local reason for the

restriction of the operator is the local
Socratic Rule reason that encodes a
play for A.

3.3.3. Global meaning
3.3.3.1. Structural rules

In the dialogical approach, validity is defined via the notion of winning strategy, where

winning strategy for X means that for any choice of moves by Y, X has at least one

possible move at his disposal such that he (X) wins:

e Validity (definition): A proposition is valid in a certain dialogical system if and
only if P has a winning strategy for this proposition.
In the present context we will deploy a variant of the structural rules. Before
providing them, let us fix the following notions:

e  Play: Aplay is alegal sequence of moves, i.e., a sequence of moves which observes
the game rules. Particle rules are not the only rules which must be observed in this

respect. In fact, it can be said that the second kind of rules, namely, the structural
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rules are those giving the precise conditions under which a given sequence is a
play.
o Dialogical game: The dialogical game for @, written D(¢), is the set of all plays

with ¢ being the thesis (see the Starting rule below).*®

The structural rules are the following:

SRO (Starting rule)

Any dialogue starts with the Opponent stating initial concessions, if any, and the
Proponent stating the thesis. After that the players each choose a positive integer called
repetition rank. The repetition rank of a player restricts the number of challenges he

can play in reaction to a single move.

SR1 (Game-playing rule)

SR1.1 (Classical game-playing rule)

Players move alternately. After the repetition ranks have been chosen, each move is a
challenge or a defence in reaction to a previous move and in accordance with the

particle rules.

SR1.2 (Intuitionistic game-playing rule)

Players move alternately. After the repetition ranks have been chosen, each move is a
challenge or a defence in reaction to a previous move and in accordance with the
particle rules. Players can only answer against the last non-answered challenge by the

adversary.*’

SR2 (Socratic Rule)*®

4 For a formal formulation see Clerbout (20144, b).

47 This last clause is known as the Last Duty First condition, and is the clause which makes dialogical
games suitable for Intuitionistic Logic, hence the name of this rule.

8 This, rule, as extensively discussed in Sect. 3.2.1. is one of the most salient characteristics of dialogical
logic. In previous literature on dialogical logic this rule has been called the copy-cat rule or Socratic
rule and it introduces a kind of asymmetry in the distribution of roles. Clearly, if the ultimate grounds
of a dialogical thesis are elementary statements and if this is implemented by the use of the copy-cat
rule, then the development of a dialogue is in this sense necessarily asymmetric. Indeed, if both
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P cannot make an elementary statement if O has not stated it before, except in the
thesis. An elementary statement is either an elementary proposition with implicit local

reason, or an elementary proposition and its local reason (not an instruction).

SR2.1 Challenging elementary sentences
Challenges against elementary statements with implicit local reasons take the form:
XA

Y ?reason

Xa A
where A is an elementary proposition and a is a local reason.*® In the context of
dialogues for giyas it can take the form:

XA

Yiwny?

Xa A
SR2.1.2 Responses to challenges against elementary statements.
If O endorsed a statement of the form O ! A at move n, P can state "you(i): A" which
expresses that P's reason for endorsing B is “you, the Opponent, have already endorsed

B at move n”. It can also take the form

PIA

O Why ?

P you(n): A (assuming O a: A at n)
SR2.1.3 Responses to challenges against the thesis of a giyas
O’s challenge to the thesis of a giyas al- ‘illa is described by SR3.

SR2.1.4 Resolution of Instructions
1) A player may ask his adversary to carry out the prescribed instruction and thus
bring forward a suitable local reason in defence of the proposition at stake. Once

contenders were restricted by the copy-cat rule no elementary statement can ever be uttered. Thus, we
implement the copy-cat rule by designating one player, called the Proponent, whose utterances of
elementary statements are restricted by this rule. It is the win of the Proponent that provides the dialogical

notion of validity.
4% For more details see structural rules for Immanent Reasoning SR5 in Rahman, Igbal, & Soufi (2019,
Chapter 1V); Rahman, McConaughey, Klev, & Clerbout (2018).
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the defender has replaced the instruction with the required local reason, we say
that the instruction has been resolved.

2) The player index of an instruction determines which of the two players has the
right to choose the local reason that will resolve the instruction.
For example:
X La(p): A
Y ?.../ LA(p)
Xpi: A
The choice of a local reason for resolving an instruction is restricted by the
distribution of rights and duties prescribed by the local rules.
Instructions occurring in expressions stating falsum have no resolution. In fact,
the player stating $(p): L gives up and therefore loses the play. For more details
see structural rules for Immanent Reasoning in Rahman, Igbal, & Soufi (2019,
Chapter 1V); Rahman, McConaughey, Klev, & Clerbout (2018).

SR2.1.5 Requests and endorsements for giyas al-‘illa.
Qiyas al-‘illa also requires the following moves prescribed by the development rules

specific to the dialectical framework underlying this form of giyas.

SR2.1.5.1 Requests based on sources.
If the request has a form that indicates sources, it must be endorsed by the respondent:

X p*: A? X! 4%
Y p: A Y! 4°
(Since in the glosses of the examples, the backing from the sources is made explicit,

we often do not add them explicitly to the notation).

SR2.1.5.2 Principal request in giyas al-‘illa
The concern of giyas al-‘illa is the efficiency of a property as required to be an
occasioning factor. Therefore, the principal request of the Proponent in giyas al- ‘illa is

to ask the Opponent to endorse that the property he proposed is the one that constitutes
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the relevant occasioning factor.>® The request is expressed by the following notation:
P ‘lla(asl): 3C'(asl)?
This principal request might trigger different forms of answer. The following responses
are possible:
X ‘illa(asl): 3C7(asl)?

L

Cooperative Destructive Criticisms Asking for | Endorsing the request by
criticism Justification | asserting the efficiency of
the property @
Y ! mu ‘arada | Y ! qalb; Y I'mutalaba | Y 1 (Vx: 9,V—9%s) {[ (Vy:
Y! naq(!, gj@) Wu]ﬁdv(y) = {9ov—g2} X
Y ! kasr; SHWY)] A [(Vz: —Dy)
v = DV —9G
Y | fasad al-wad ‘; or salb*(2) toov—sa} X
( - > =3(2)]}
Y ! ‘adam al -ta thir

Which of the options are available is determined by the rules prescribing the overall
development of a play for giyas al- ‘illa. We proceed to describe the development of
the first three responses, the development of the fourth one (the universal) having

already been described above.

SR2.1.5.3 Mutalaba

P “lla(asl): 3C(asl)? P asks O to endorse that the property & is the
relevant one for occasioning the ruling of the root-
case.

O mutalaba ! O asks P for the justification.

P! (vx: 9)I(x) P must be able to bring forward arguments

P 1 (VX ~9) ~((X) showing that the property satisfies rard and ‘aks. If

: _ he succeeds, he can state the efficiency (¢a ‘thir) of
! . o@vﬁo@ . OLD - - -

P .(_VX X Ta) L (7y: ) the property as required to be the occasioning

Wujudv(y) = {99V—9D} XD %(y)] A [(\V/Z factor

—@y) salb¥(2) = gov—ga} X D =H(2)]}

% In the context of jadal this move is called “fa ‘/il” by the means of which the Proponent asserts that a
given property determines the factor occasioning the relevant ruling. See Young (2017, pp. 24-25)
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SR2.1.5.4 Mu‘arada
As already mentioned, the Opponent might react by deciding to cooperate by proposing
a more precise formulation of the property advanced or by proposing a new property

for the constitution of the occasioning factor. This will trigger a sub-play where the

Opponent will defend the choice of an alternative property.

P <lla(asl): 3C7(asl)?

P asks O to endorse that the property @ is the relevant
one for occasioning the ruling of the root-case.

O 1V ‘lla(asl): 9™ (asl)

O refuses to endorse the requested assertion and
starts by asserting that the relevant factor for the
root-case at stake is the property 9* rather than 9.

P mutalaba !

If the assertion of O is rooted in the sources, P must
accept it and the play will continue. If it is not based
on the sources P responds by challenging O to open
a sub-play where the latter must defend his thesis.

Before providing the required justification, O might first choose to force P to accept that there
is a root-case that contradicts P ’s choice of #as relevant for the ruling at stake.

Start of a sub-play; P’s contradiction

O asl*. 9?
P asi* @

O searches for a new root-case to which < applies.

O 1 (VX: P VDo) {[ (VY: D)
wujid'(y) = {gov-a2y X 2 I(Y)] A
[(VZ: =9Py) salbV(z) = taov—ga} X
o =X(2)]}?

P 1 (VX: PoV—9y) {[ (VY: Py)
wujitd(y) = ggav—oo} X D H(Y)] A
[(VZ: =95) salbV(z) = (gov—go} X
> X1}

O forces P to agree that according to the
presupposition ¢ has the efficiency required for
producing the ruling

O asl*: ¢
P ap[asl*.t’]: H((asl*) (move n)
O =3¢ (asl*)?

P 1-3C¢ (asl*) (move m)

O then forces P to contradict himself in relation to
the applicability of the ruling to the new-root case by
forcing P to concede that, based the endorsement, the
ruling should apply to the new root-case, however
according to sources, the other way round.

O ! tanaqud n-m

O indicates the contradictory moves and P must
concede.

At this point of the dialogue, the sub-play might continue with two alternatives.
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1%t alternative: Start of the constructive contribution within the sub-play

P 1 (Vx: 9)V—9*)) {[(VY: D)WV (y)= After P’s contradiction, O starts his constructive
, < P _  contribution by displaying the efficiency of a new
trvaep X2 JCWIN(VZ = 9)s¥(2) property. Herewith he answers to the request of
V-2 =3¢ )]} justification.

End of the 1% alternative sub-play
P accepts the suggestion developed in the constructive fragment of the sub-play and deploys
it for the justification of the thesis so far as the branch-case instantiates 9*.

The tree displaying the winning strategy will delete the unsuccessful attempts and also the
justification of the sub-play.

2" Alternative (al-farg): New start of the dialogue within the sub-play

O I =%(far") O starts his constructive contribution by proposing a
P Why 2 new thesis that it is the opposite ruling that should
Y apply to the branch-case; and P ask for the reason.

O ! (vx: 7*)v—9)) {[(Vy: 9)wv(y)= | O thendisplays the efficiency of a new property; and
vy X T A(VZ: —0*)s¥(2) = P concedes it.
{ov—e3X2 =IC ()]}

O far —9*? O ask P to acknowledge that the new property does
not apply to the branch-case; and P acknowledges it.

P! far: —*
O far ‘. —9* O challenges the ‘aks component of the ra’thir
. ) previously conceded by P; and P is forced to concede
P aplfar .t""]: =3 (far") that it is the opposite ruling that applies to the
O -illa(far): —=3((far") Bragch—case. This justifies the new thesis proposed
y O.
P Ifham P concedes defeat.

End of the 2" alternative sub-play
After the objection and the constructive contribution of O, the giyas is rewritten with the new
thesis proposed by O (New Proponent), namely —J((far ‘). The tree displaying the winning
strategy will delete the unsuccessful attempts.

SR2.1.5.4 Destructive criticisms

The Opponent might also react by simply destroying the causal link between the
property and the ruling as proposed by the Opponent. This will trigger a sub-play where
the Opponent develops his counter argumentation. This form of criticism declines into
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different kinds of objections distinguished by the type of counterexample brought

forward.

1) Qalb

The Opponent is committed to a sub-play where he brings forward a root-case of which
it is recorded that an opposite ruling to the claimed ruling applies. Hence the root-case
is presented as a counterexample to the Proponent’s claim that every 9 falls under the

ruling JC and in particular to the claim that this ruling applies to the branch-case.

P ‘illa(asl): 3C(asl)? P asks O to endorse that the property < is the relevant one
for occasioning the ruling of the root-case.
O !'F (VX:9) H(x) Instead of endorsing P’s assertion, O rejects it completely

and launches a sub-play where he is committed to show that
the property ¢ does not satisfy the requirement to be the
factor occasioning the ruling.

P! (Vx: 9)H(x) P insists that the property ¢ does satisfy the conditions to
be the factor occasioning the ruling.

Oa*. ¢ O challenges P’s assertion by bringing forward a* that
instantiates <.

P! J((a*) P is forced to concede that a* falls under the ruling .

O -3¢°(a*) ? O comes with evidence from the sources that it is the ruling

=3 (i.e. the opposite ruling to the claimed ruling) that
actually applies to a*.

P! -53(>(a*) Since the evidence from the sources, P is forced to
concede that the ruling =3 applies to a*.

O! tanaqud O indicates P’s contradiction.

P Ifham P concedes defeat.

2) Nagd

The Opponent is committed to a sub-play where he brings forward a root-case of which
it is recorded that a different ruling to the claimed ruling applies and both rulings are
incompatible. Hence the root-case is presented as a counterexample to the Proponent’s
assertion that every @ falls under the ruling JC and in particular to the claim that this

ruling applies to the branch-case.

P <lla(asl): 37(asl)? P asks O to endorse that the property @ is the relevant one
for occasioning the ruling of the root-case.

O ' F (VX:9) H(X) Instead of endorsing P’s assertion, O rejects it completely
and launches a sub-play where he is committed to show
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that the property 9 does not satisfy the requirement to be
the factor occasioning the ruling.

Pl (Vx: 9)3(x)

P insists that the property ¢ does satisfy the conditions to
be the factor occasioning the ruling.

Oa*: ¢ O challenges P’s assertion by bringing forward a* that
instantiates 9.

P! 3((a*) P is forced to concede that a* falls under the ruling .

O 3(>*(a*) ? O comes with evidence from the sources that the ruling
gC° (the ruling other than the claimed ruling) applies to a*.

P1 5(°(a*) Since the evidence from the sources, now, P is forced to

concede that the ruling J(° applies to a*.

O! (3((a*) A 3C°(a*)) o L

O indicates P’s inconsistency that leads to the invalidation
of P’s argument.

P Ifham

P concedes defeat.

3) Kasr

Given the Proponent’s claim that the relevant property is in fact the compound (it could

be also composed by more than two properties), then the Opponent is committed to a

sub-play where he brings forward a root-case to which the ruling applies despite the

absence of one of the properties, that is to say that this property is inefficient in relation

to the ruling. Moreover, it is the case that the remaining property (or cluster of

properties) cannot induce the ruling.>!

P ‘illa(asl): 3C"*(asl)?

P asks O to endorse that the conjunction of ?1A9: is the
relevant one for occasioning the ruling of the root-case.

O I'F (VX:P1AP2) FH(X) A (VX:
~(P1ATF2)) ~3(X)

Instead of endorsing P’s assertion, O rejects it completely
and launches a sub-play where he is committed to show that
the conjunction of ?1A%2 does not satisfy to be the factor
occasioning the ruling.

Pl (VX:P1AP2) F(X) A (VX:
~(91792)) ~3(X)

P insists that the conjunction of ?1A%2 does satisfy the
conditions to be the factor occasioning the ruling.

O a*: = O challenges P’s assertion by firstly bringing forward a*
that instantiates =91 (not 91).

P! =3(a*) P is forced to concede that a* falls under the ruling = (not
%0).

O I>(a*) ? O comes with evidence from the sources that the ruling 3¢
applies to a*.

P! 3(>(a*) Since the evidence from the sources, P is forced to concede

that the ruling JC applies to a*.

51 See our comments on the doubts on the validity of this rule in Sect. 3.2.3.3.

75



O 1(=3%(@*) A 3(@*) > L

O indicates P’s contradiction due to the inefficiency of P
for constituting the factor occasioning the ruling. The
complete notation would be {[(VX: ?1) I(X) A (VX: =P1)
~JH(X)] A [(@*: =91) H(X)]} o L

P 1 (¥X: 92) H(X) A (VX: =)

Now, P insists that the remaining property 9= is efficient as

=3(X) required to be the factor occasioning the ruling.

O a% % O challenges P’s assertion by bringing forward a° that
instantiates 9.

P13((a° P is forced to concede that a° falls under the ruling 3C.

O 3¢*(a°) ? O comes with evidence from the sources that it is the ruling
JC* (the ruling other than the claimed ruling, and both are
incompatible) that actually applies to a°.

P 1 30*(a°) Since the evidence from the sources, P is forced to concede

that the ruling JC* applies to a°.

O! (53¢*(a°) A ¥(a°)) o L

O indicates P’s inconsistency that leads to the invalidation
of P’s argument.

P Ifham

P concedes defeat.

4) Fasad al-wad*

The Opponent is committed to a sub-play where he brings forward a root-case to which

the opposite ruling to the one proposed by the Proponent in the thesis applies, and, in

fact, it is the property which defines the branch-case that is considered by the sources

to be the factor occasioning that ruling. In short, the Opponent brings forward an ‘illa

that invalidates the one deployed by the Proponent and leads to the destruction of the

thesis. For the complication of this form of objection, we present the schema using an

example, namely the problem concerning the purity of the saliva of beasts prey.

P I 3((far ), precisely
P! ¥(f,b,c)

P proposes a thesis that the ruling 3¢ (impurity) applies to
the branch-case f [precisely, to f (e.g. the saliva of a tiger)
that is the saliva (c) of the beast prey (b) having canine
teeth].

P <lla(asl): 3C7(asl)?

P asks O to endorse that having canine-teeth (9) is the
relevant one for occasioning impurity of the root-case.

O ' F J((x,y,z) (x: canine teeth,
y: beast of prey(x), z:
saliva(x,y))

Instead of endorsing P’s assertion, O rejects it completely
and launches a sub-play where he is committed to show that
saliva of those x that are beasts of prey having canine teeth
does not fall under the ruling IC (i.e. is not impure).

(The point is that if the saliva of beasts of prey having
canine teeth is not impure, then this invalidates P’s claim
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that having canine teeth in general determines the factor
occasioning the impurity os saliva.)

P! 3((x,y,z) (x: canine teeth, y:
beast of prey(x), z: saliva(x,y))

Following up his previous assertion, P insists that saliva of
those x that are beasts of prey having canine teeth is
impure.

O a*: canine teeth, b: beast of
prey(canine teeth), c:
saliva(canine, b)

O challenges P’s assertion by bringing forward a* (e.g. the
saliva of a cat) that is the saliva of a beast of prey having
canine teeth.

P! 3((a*,b,c)

P is forced to concede that a* falls under the ruling 3C.

O =3¢ (a*c’)?
(a*: beast of prey, ¢
saliva(beast of prey) ?

Then, O comes with evidence from the sources showing
that a* is not impure —i.e. the opposite ruling to the
claimed ruling (=) that actually applies to a*. Moreover,
O asks P to acknowledge that it is ‘being beast of prey’,
according to the sources, that occasions the application of
this opposite ruling (=%) to a*.

P 1-3C (a*b)°

P concedes it.

O ' (¥(a*,b,c) A =3>(a*c’)?)
ol

O makes the point showing P’s fasad al-wad‘ or false
construction® of the occasioning factor that leads to the
invalidation of P’s argument. The complete notation would
be the following:

{[F(a*,b,c) (a*: canine teeth, b: beast of prey(canine
teeth), c: saliva(canine, b)] A[-3C(a*c’)> ( a*: beast of
prey, ¢’ saliva(beast of prey)]} o |

P Ifham

P concedes defeat.

5) ‘Adam al-ta’thir

The Opponent is committed to a sub-play where he brings forward a root-case which

constitutes a counterexample to the efficiency of the proposed property asserted by the

Proponent. More precisely, the Opponent puts on the table a root-case where the ruling

applies despite the absence of the purported property.

P “llaasl): 5C (asl)?

P asks O to endorse that the property @ is the relevant one
for occasioning the ruling of the root-case.

O ' F (Vx:9) I(X) A (VX: 9)
~3((X)

Instead of endorsing P’s assertion, O rejects it completely
and launches a sub-play where he is committed to show that
the property ¢ does not satisfy to be the factor occasioning
the ruling.

Pl (VX:9) I(X) A (VX )
=3((X)

P insists that the property 9 does satisfy to be the factor
occasioning the ruling.

O a*: -9

O challenges P’s assertion by firstly bringing forward a*
that instantiates =9 (not &).

52 \We owe the translation of fasad al-wad ‘ to Miller (2020)
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P I -3((a*) P is forced to concede that a* falls under the ruling =3 (hot
I0).

O I>(a*) ? O comes with evidence from the sources that the ruling ¥
applies to a*.

P 1 3(°(a*) Since the evidence from the sources, P is forced to concede

that the ruling 3C applies to a*.

O 1(=3%(@*) A 3(@*) > L

O indicates P’s contradiction due to the inefficiency of 9
for constituting the factor occasioning the ruling. The
complete notation would be {[(VX:9) FH(X) A (VX =9)
~IHO] A [(@*F:29) (@)} > L

P Ifham

P concedes defeat.

SR3 The overall development of a dialogue for giyas al- ‘illa

The overall development of a dialogue for giyas al- ‘illa

Preliminary Remark:

Recall our discussion in the introduction to Sect. 3.3. regarding the strategic aims of
the dialogue giyas. The main point of that discussion is that, despite the strategic
aims of the debate, the development of such dialogues is based on running of actual
plays. Accordingly, the strategic reason of the main assertion on the efficiency of
the proposed property is left implicit. In short, the strategic reason can be specified
only after the plays have been run and the sequence of moves constituting the
winning strategy has been described. We call such a procedure recapitulation (see
the introduction to Sect. 3.3.3 and particularly our remark on the strategic reason for
the main assertion in Sect. 3.3.3.2).

1. Adialogical play for giyas al- ‘illa starts with the Proponent claiming that some
specific legal ruling applies to a certain branch-case.

P ! J((far )

2. After agreement on the finiteness of the argument to be developed, the
Opponent will launch a challenge to the assertion by asking for justification.

O Why?

The Proponent’s aim is to develop an argument in such a way that it forces the
Opponent to concede the justification of the challenged assertion (see step 13).
In other words P will try O to concede

O ap|far . ta thir"]: H(far )

which will allow P to make the move

P ‘lla(far): I(far’),
that justifies the main thesis.
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3. In order to develop his argument, the Proponent will start by choosing (to the
best of his juridical knowledge) a suitable root-case from the sources for which
the ruling at stake has been applied. The move consists in the Proponent forcing
the Opponent to acknowledge this fact.

4. Since the evidence comes from sources the Opponent is forced to concede it.
Steps 3 and 4 yield:
P 3C(asl)?
O '3C(asl)
The "$" in "3 " indicates that there is evidence from the sources that the ruling
3C applies to the root-case.

5. Once conceded, the Proponent will start by choosing (to the best of his juridical
and epistemological knowledge) a suitable property (that should lead to the
relevant occasioning factor). The move consists in the Proponent forcing the
Opponent to acknowledge that the root-case instantiates that property. As
already pointed out, here we will keep only those plays where the Opponent
responds positively to this form of request.

P asl: 9?

Oasl: 9
6. Once the Opponent concedes that both the ruling and the selected property apply
to the root-case, the Proponent will ask the Opponent to concede that the

property just selected is the one that constitutes the relevant occasioning factor.
The request can indicate the sources or not.

P ‘illa(asl): 3((asl)?
If the ‘illa has been determined by the sources the Opponent must accept by
endorsing the efficiency of the property. This endorsement commits the

Opponent to assert the universal O ! (Vx: 2,V—=2,) { [ (Vy: Do) wujud¥ (y) =

no explicit backing from the sources the Opponent can ask for justification
(mutalaba), cooperate in such a justification or strongly reject it.

%3 Recall our remark in Sect. 3.1.1.1. concerning the fact that identifying an occasioning factor amounts
to characterizing it as a general law.
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If the Opponent asks for a justification, the Proponent will switch to the
development of a dialogue of the form giyas al- ‘illa al-khafi and will develop
an argument towards establishing its efficiency. In other words, the Proponent
must be able to bring forward arguments showing that the property satisfies fard
and ‘aks. These duties commit the Proponent to assert P ! (Vy: 9,)3((y)) and P!

(Vz: =95) =H(z). Both assertions lead to the further assertion O ! (VX: @5V —Py)
{ [ (Vy g)uD) Wujﬁdv(y) = {99V—99} XD %(y) ] A [ (VZ: —|g)CD) Salbv(Z) = {99V—92} X
> —=3((z) ] }, that establishes ta 'thir (the efficiency of the property < for causing
the juridical decision 3(, for any concrete case satisfying 9).

If the Proponent does not succeed, the play stops unless the Opponent decides
to cooperate as described in the next step.

The Opponent might react by deciding to cooperate by first proposing a more
precise formulation of the property advanced or by proposing a new property
for the constitution of the occasioning factor. This will trigger a sub-play where
the Opponent will defend the choice of an alternative property following the
procedure prescribed for a mu ‘arada-move or constructive criticism. Once the
sub-play ended, the play proceeds to step 12. A mu ‘arada-move assumes (1)
that the choice of the root-case and the choice of ruling are relevant for the
thesis, despite the fact that the Proponent chooses the wrong property for
determining the occasioning factor, and (2) that the branch-case instantiates the
“right” (newly proposed) property.

The launching of a constructive criticism by O will be indicated with the
following notation

O 'V ‘illa(asl): 3 ™*(asl)

where the “V” indicates that O proposes to develop an argument for
establishing 9* rather than & as the relevant property.

In case the Opponent thinks that the branch-case does not instantiate the new
property, the sub-play turns into farg-move. In such a move the Opponent
proposes a new thesis concerning the branch-case. At this stage, practically a
new start of the dialogue takes place. The Opponent, then, becomes the New
Proponent and must defend his arguments following the procedure prescribed
for a farg-move. Therefore, once the sub-play ends and the Proponent concedes
defeat, the whole argument is rewritten with the thesis justified by the sub-play,
which is proposed by the Opponent or New Proponent.

10.

The Opponent might also react by strongly rejecting the Proponent’s proposal.
We distinguish two cases that we call (1) Destruction of the thesis. The main
target of this form of objection is the thesis rather than only objecting to the
Proponent’s proposal for determining the %//a. In such a case it is he, the
Opponent, who has to bring forward a counterexample from the sources. This
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will trigger a sub-play where the Opponent develops his counter argumentation,
following the prescriptions for one of the forms of destructive criticism, namely:
galb (reversal), nagd (inconsistency), or kasr (breaking apart). (2) Destruction
of the ‘i/la. The counter-argument involves bringing forward objections against
the proposed wasf proposed as determining the ‘i/la, following the prescriptions
for attacks of the forms fasad al-wad * (false construction) or ‘adam al-ta’thir
(lack of efficiency). If the Opponent succeeds, the play stops.

11.

If, after the justification, the Opponent concedes that the property determines
the occasioning factor for the ruling of the root-case, then the same moves as in
step 7 follow. In other words, the Opponent commits himself to assert the
universal

O (VX P9V =) { [ (VY: Po) wujidV (Y) = faov—go} X D H(Y) ] A [ (VZ: =Py)

salbV(z) = {gov—e2y XD =H(2) ] }.

12.

After the Opponent’s assertion of the universal stated in the previous step, the
Proponent will ask the Opponent to acknowledge that the property also applies
to the branch-case — recall (again) that we keep only those plays where the
Opponent responds positively to this form of request. Request and answer will
be expressed by means of the following notation:

P far‘: 9? (or 9%

O far‘: @ (or 9

13.

After the Opponent concedes that the property does apply to the branch case,
and since the Opponent also concedes that the property is the one that
characterizes the relevant occasioning factor, the Proponent will ask the
Opponent to acknowledge that the branch-case falls under the ruling at stake.
This move forces the Opponent to concede the challenged thesis. A play ends if
there are no other moves allowed. If the Proponent’s defence is successful the
play will end by a move where he indicates that the Opponent has finished by
endorsing the thesis under scrutiny.
P far: @
(challenging the universal that expresses the rard -condition)

O ap|far ta thir’]: H(far )
P ‘illa(far): 3((far ")
(answer to the request for justification of the thesis that can be glossed as: you
just stated the justification of the thesis you asked for )
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Schema of the development of a dialogue for giyas al-‘illa

P S(far?)
O ! Why?

P 3C>(ash)?
O! 3C(as)
P asl 9?

O asl 9

/\+

P 1 illa(asl): 9 (asl)?

Mu ‘arada Farg
P 1 (Vx9) () (tard) OV illa(asl): 3*(asl) O 'V illa(asl): 3™ (asl)
P 1 (VX =09 (aks) o! ﬁlﬁc(fﬂf‘)
P! (VXD HIA(T X —F)=I(X) ;
(ta ‘thir) ;
v 4
O ! (Vx ov—9) {[(Vy. W ()= ggv-a P 1 (Vx 9*V=0*) {[(VV. FIW ()= tov-oy

X0 HWIA (VZ2 =9) 8'(D=ov-9y X0 —H(IT} X0 HWIA (YZ =9%) $Y(D=grv-ey X0 =K (I}

P far< 9?7 (or 9*) O far—9*?

O fars 9 (or 9*) P fart —9*

P far 9 (or 9*) O fart—g*

O ! ap| far “ta ‘thir’): H(far) P 1 aplfar “ta thir °): ~3((far’)

P “illa(far): 5((far) O =~“flla(far): ~3(far’)
SR4 Winning rule.

This structural rule requires some additional terminology:

P! illa(asl): 3((asl)
O mutalaba! Constructive criticisms

Destructive criticisms

Qalb
Naqgd
Kasr
Fasad al-wad‘

‘Adam al-Ta thir

e  Terminal play: A play is called terminal when it cannot be extended by further

moves in compliance with the rules.

o  X-terminal:. We say it is X-terminal when the last move in the play is an X-move.
Player X wins the play C only if it is X-terminal, unless he states L. The player

who states falsum loses the play.

o Strategy: A strategy for player X in D(¢) is a function which assigns an X-move

M to every non terminal play { having a Y-move as last member such that

extending { with M results in a play.

X-winning-strategy: An X-strategy is winning if playing according to it leads to

X-terminal play no matter how Y moves.
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o  Winning-strategy resulting from a cooperative move. Winning strategies
constituted by plays where cooperative moves took place will disregard the
unsuccessful attempts and also the justification of the sub-play. More precisely, it
will proceed as if the Proponent has chosen the property resulting from the sub-
play. Accordingly, the winning strategy will include moves where the Proponent
rather than the Opponent asserted the efficiency of the relevant property.

3.3.3.2. The constitution of strategies

While building the core of a winning P-strategy, local reasons are linked not only to
the local meaning of expressions but also to their justification. This cannot be achieved
while considering single plays. Consider, for example, the case of a P-conjunction such
that the Proponent claims that it has a (winning) strategic reason for it. Single plays
cannot provide a way to check if a conjunction is justified; this would require P to win
the play for the two conjuncts. However, if the repetition rank chosen by the Opponent
is 1, then in no single play can P bring forward the strategic reason for the whole
conjunction. It is only within the tree that displays the winning-strategy that both plays
can be brought together as two branches with a common root. Indeed, if we think of
the tree as developed through the plays, the root of the tree will not explicitly display
the information gathered while developing the plays. When a play starts it is just a
claim. Only at the end of the construction-process of the relevant plays will P be able
to have the knowledge required to assert the thesis.

Similarly, in the case of a disjunction, we will only be able to display the strategic
reason correspondent to the choice that yielded the canonical argumentation form of
the strategic reason after the choices involving the defence have been made. More
generally, the assertion of the thesis that makes explicit the reason resulting from the
plays is a recapitulation of the result achieved after running the relevant plays, after
P’s initial statement of that thesis. This is what the canonical argumentation form of a

reason is at the strategic level, and this is what renders the dialogical formulation of a
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canonical proof-object. We call those reasons that constitute a winning strategy global
reasons.

In the case of material implication (and universal quantification), a winning P-
strategy literally displays the procedure by which the Proponent chooses the local
reason for the consequent depending on the local reason chosen by the Opponent for
the antecedent. What the canonical argumentation form of a global reason does is to
make explicit the relevant choice-dependence by means of a recapitulation of the
thesis. This corresponds to the general description of proof-objects for material
implications and universally quantified formulas in CTT: a method which, given a
proof-object for the antecedent, yields a proof-object for the consequent. The dialogical
interpretation of this functional dependence amounts to rendering the canonical
argumentation form of a strategic reason for P ! 45 B as P pj[pi®]: 4o B that
expresses that if P is looking to make his claim legitimate he must be able to assert the
consequent for any reason that the Opponent brings forward to back his (the
Opponent’s) own assertion of the antecedent. Thus, the global reason for the material
implication 4> B is the “strategic-reason” P pj[pi®]. In fact, the CTT-framework
prescribes the notation A(x®)bF(x): AoB, that is, the lambda-abstract of the function
p(x): B (see Rahman, Igbal, & Soufi, 2019, Chapter IV; Rahman, McConaughey, Klev, &
Clerbout, 2018). However, here we use instead pj[pi®]: 4> B in order to stress the
dialogical interdependence.

Similar holds for a universal. P-strategic reasons must be built (synthesis of P-
strategic reasons); they constitute the justification of a statement by providing certain
information—choice-dependences—that are essential to the relevant plays issuing
from the statement: strategic reasons are a recapitulation of the building of a winning
strategy, directly inserted into a play. Thus, a strategic reason for a P-statement on the
universal P ! (vx: A) B(x) has the form p;P[pi®] (where p;”: B(pi®) and pi®: A) and
indicates that P’s choice pj for defending the right constituent of the universal, is

dependent upon O’s choice of pi.
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Strategic reasons for P are the dialogical formulation of CTT proof-objects, and

the canonical argumentation form of strategic reasons correspond to canonical proof-

objects. Since in this section we are seeking a notion of winning strategy that

corresponds to that of a CTT-demonstration, and since these strategies have being

identified to be those where P wins, we will only describe the synthesis of strategic

reasons for P — for a complete presentation of all the rules see Rahman, Igbal, & Soufi
(2019, Chapter 1V); Rahman, McConaughey, Klev, & Clerbout (2018).

Synthesis of strategic reasons for P

Synthesis of local reasons

Synthesis of

Move strategic reasons
Challenge Defence | canonical Argumentation form
021" Pp;:A
Conjunction P! AAB or (resp.) P<py,p,>:AAB
0°?R" Pp,:B
. . 0?13 Pp;: A
Existential L
e or (resp.) P < pi,pp >:(3x: A)B(x)
1 .
quantification P! (3x: A)B(x) 07 R? P p,: B(py)
Pp;:A Pp:AVB
Disjunction P! AVB (0 Jvdd or or
Pp,:B Pp,:AVB
L Pp-P[[p-O]]:ADB
Implication P!'ADB Op;:4 Pp,:B ]t
P P1 P2 (where pP:B and pi©: A)
Universal Pl (Ve ABG)| OpiA | PpyBpy) PpP[p:°]: (vx: A)B(x)
quantification : ' Pat P2t 5P (where p:B(pi®) and pi®:A)
0p,:A Pp[p°] [p:°]:4>L
P, 0
o1 L The method encoded by p;?[p;°]

Negation

P! AD1

(stating the
antecedent
leads
eventually to
O giving up)

will never be never be carried out.
Indeed, since this method
provides a winning strategy, P
will force O to state falsum
himself (on the grounds of the
move O pi: A), before p]-P comes

into play.
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Strategic Reasons for the Main Assertion

The notation ta’zhir® [pi¥] indicates that the process (the function) ta’zhir? is
dependent upon the pi chosen by Y; and ap|[p1, ta thir’]: H(p1) indicates that when

p1is chosen by the challenger ta hir’ confirms the efficiency of property <.

Statement Challenge Defence
Synthesis
“ta’thir’ [pi']:
wijiud(y) = goav-ga3 X 2 I(Y)] A > HW] A [(vz: =) salbv(z) =
[(VZ —|€P@) Sa|bV(Z) = {9DV—-9D} X {99V -9} pi D) —ﬂC(Z)]}
> =3(2)]} (similar for Y gi: =%y )
Analysis
R>(p) =pita’thir’
X p: (VX2 @9 V—=s) {[(VY: Fs) Y L (p)Y =pi: 9, 11
WUTEAY(Y) = o003 X D H(Y)] A Xaplp..a thir): 3(p):
[(VZ: —92) salb¥(2) = rov—oap X {[(Vy: Do) wujiid'(y) = gpov—923 P1
S K@)} O H(Y)] A [(Vz: =9,) salbv(z) =
{oov—eay P1 D —I(2)]}
Notice that in the development of a (similar for Y q1: —»)
play "p" will be left implicit
(see remark below) In practice we skip the equality
steps.
Remark:

As discussed above, the strategic reason of the main assertion on the efficiency of the
proposed property is left implicit — it will be made explicit through the equality that
“resolves” the instruction to apply the process ta thir’ to p1 only after the winning
strategy has been developed. The point is that during a play, the player who brings
forward such an assertion claims to be able to provide a strategic reason rather than
committing himself to be already in possession of one. In short, the strategic reason
can be specified only after the plays have been run and the sequence of moves
constituting the winning strategy has been described.
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3.3.4. Examples of dialogues for giyas al-‘illa

Most of the examples discussed in the present section are based on textual sources,
with the exception of the branch-case of our first example (on reading the emails of
someone else). The point of the anachronism is to illustrate how to apply an ancient
juridical rule to a new branch-case. However, the root-case and the identification of the
property determining the relevant occasioning factor are based on textual sources to
which we refer.

We will only display the tree of the resulting winning strategy for the last example,
since the other examples follow basically the same pattern. Let us first provide the

general schema that determines the development of our examples.

Notational Conventions

We slightly changed the usual notation of the dialogical framework and added some

further indications specific to the giyas. More precisely:

1) Proponent’s moves are numbered with even numbers starting from 0. Those moves
are recorded at the outmost right column.

2) Opponent’s moves are numbered with odd numbers starting from 1. Those moves
are recorded at the outmost left column.

3) The inner columns record the form (challenge or defence) of response and the line
to which the move responds. So, while “? 0 indicates that the corresponding move
is a challenge (by the Opponent) to line 0 of the Proponent; “! 3” indicates that the
corresponding move is a defence of a challenge launched by the Opponent in move
3.

4) Formal expressions with a preceding exclamation mark such as ! ‘I(asl)
indicate the assertion that there is some (not yet specified) evidence in the sources
for the fact that the ruling C applies to the root-case. Similarly, expressions such
as ! ¥((far ‘) indicate the assertion that there is some (not yet specified) evidence

for the fact that the ruling IC applies to the branch-case.
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5)

6)

Formal expressions without a preceding exclamation mark such as ‘illa(far°):
J((far ) asserted by the Proponent indicate that the justification for the application
of the ruling to the branch-case follows from applying that branch-case to the
universal

(VX! DoV —=Po) {[ (VY: Do) wujiid™ (Y) = {gov—ga} X D FH(Y)] A [(VZ: =95) salbV(z) =

{oov—ga} X D =IH(2)]}
which is precisely the universal the Proponent tries to force the Opponent to

endorse.
For the sake of notational simplicity, we did not include the moves related to the

repetition rank (for the notion of repetition rank see Sec. 3.3.3.1.)

More notational conventions

The dialectical framework for giyas al- illa deploys not only the usual challenges
and defences but also requests. With a request a player brings forward an assertion
and asks the contender to endorse it.

The notation deployed for a request has the form “;n, ¢! m”, where “n” and “m”
stand for natural numbers (that reads: the Proponent responds to move n of the
Opponent by requesting him to endorse the assertion brought forward in move m.).
Sometimes a request formulated in move k responds to move n of the antagonist
X, given a previous move m of X. This request will be indicated with the notation
“n(m), k>,

Before endorsing the requested assertion brought forward with move m the
requested contender might himself ask for justification of the assertion requested
to be endorsed. This response will be indicated with the notation “?my”.

We will also deploy

(vx: PV—{[(VY: DWY(Y)=v-ax D KYIALYZ: —9)Y (D)= gov-apx> —I(2)]}
instead of

(VX: PV —Po) {[ (VY: Po) wijirdV (Y) = {gov—903 X D H(Y)] A [(VZ: =9,) salbV(z) =
{oav—oo} X D = F(2)]}
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e We will not write explicitly the strategic reason ta hi»™[[pi"] justifying the main
assertion of the efficiency-verification, but deploy the implicit form
X 1 (vx: 2ov=9) {[(Vy: DWV(Y)=fv-aX DHY)IA[(VZ: —=D)sV(2)=
fov-apx> ~I(2)]}

(for a justification of this convention see our discussion introducing Sect. 3.3.
above and the remark on strategic reason in 3.3.3.2).

However, the defence is written in its explicit though abbreviated form:

X ap[pi.t’]: I(pi) — given Y pi: @.

The defence is a short-cut of the following moves: (1) replacing x with p;, and (2)

defending the left side of the conjunction.

3.3.4.1. Example of a giyas al- illa (al-jalt bi-al-nass)

See Tab. 3.1 below. The importance of this form of giyas al- ‘illa, despite its simplicity,
is that it has a canonical form. Moreover, it is related to Aristotle’s reasoning by
exemplification or paradigmatic inference,> though, as pointed out before it is not to
be understood as involving one-step induction — it might be even argued that Aristotle's

notion does not involve one-step induction either.

3.3.4.2. Examples of giyas al- illa al-Khaft

The following example, in Tab. 2 below, is a reconstruction that constitutes a variant
of al-Shirazi’s* refutation of Hanafi’s analysis of the argument on the purity status of

beasts of prey. As pointed out by Young®, al-Shirazi himself thought that the argument

should be developed following a fasad al-wad ‘ (invalidity of the occasioned status) —

54 Cf. Aristotle, Pr. An. 69al; Bartha (2010, pp. 36-40).
% Shirazi (1987, p. 112).
6 Young (2017, p. 159).
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move.>” Indeed, al-Shirazi sees the argument as indicating that the main thesis is
fundamentally false since it assumes that beasts of prey are impure, but there is direct
evidence from the sources contradicting this. Thus, according to al-Shirazi we do not
need to be involved in a discussion about the suitability or not of the property chosen
by the Proponent. Our take on the example corresponds rather to Miller’s presentation
of galb or destructive criticism by reversal.>® Moreover, it corresponds to a particular
form of galb called reversal and oppositeness (al-galb wa-al- ‘aks).>® Notice that in the
sub-play the opponent is changing the roles and defending the claim that he has a
winning strategy in order to reject 9 as the determining occasioning factor. This move,
a switch of roles, was pointed out by scholars such as Hallag (“The logic of legal
reasoning”) and Young (The Dialectical Forge).

The second example, the wine example in Tab. 3 below, is one that has received
very much attention in the specialized literature. Finally, Tab. 4 below develops a
variant of the wine example. This variant deploys a mu ‘arada-move. As already
mentioned, mu ‘arada-moves assume a cooperative attitude of the challenger. Here we
assume that the original argument in favour of choosing the property of being a drink
made of pressed fruit-juice as relevant for determining the relevant property, misses

one of those conditions, namely co-presence (the counterexample is vinegar).:

Tab. 3.1. Dialogue for giyas al- illa (al-jali bi-al-nass)

O P

responses | responses | Main Thesis 0
Reading (without permission)
letters of someone else s
forbidden

I I((far )

1 | Why? ?0 ¢l,¢12 Entering (without permission) into | 2
a house of someone else is

57 Different to Young’s (2017, p. 159) analysis, Miller (1984, p. 119; 2020, p. 63) concludes that al-
Shirazi’s presentation suggests that the two forms of destructive criticism, namely galb and fasad al-
wad |, are indistinguishable.

8 Miller (1984, p. 119; 2020, p. 63).

%9 See Young (2017, pp. 166-7).
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forbidden by the Quran (sources
S), isn’t it?

3 (asl)?

Yes

I 3(asl)

¢3, ¢4

Entering (without permission) into
a house of someone else violates
privacy. Don’t you agree?

asl: 9?

I do.

asl: @

¢5(3), ¢!

Given your own moves 3 and 5,
and the evidence from the sources,
you must concede that Violation of
Privacy has the efficiency to
determine the ‘illa of that Aukm.
Do you?

‘illaasl): 9 (asl)?

Indeed, | endorse it since it
comes from the sources of the
assertion

(VX 2v=9) {[(Vy: PwY(y)=
{ov-at X2 HWIA (VZ: =Ps)
$V(2)=gav-ay X2 ~IH(2)]}

¢r,¢!8

Does reading (without permission)
personal letters of someone else
violate the privacy of that person?

far < 9?

Yes, it does

far: @

?27

So, since reading (without
permission) personal letters of
someone else violates the privacy
of that person, it instantiates the
antecedent of the rard -component
of your assertion linking privacy-
violation and interdiction. You
should now assert the consequent.
Right?

far: @

10

11

Indeed, | endorse this
interdiction to the branch-case
too

‘ap[far “ts7]: I((far )

110

So, this provides the justification
for the thesis you were asking for
with your first move: the branch-
case falls under the ruling because
it instantiates the property you just
endorsed as relevant  for
determining  the  occasioning
factor.

flla(far 9): 3G’ (as!)

12

Ilzam
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Tab. 3.2. Dialogue for deployment of galb and fasad al-wad*

O P

responses | responses | Main Thesis 0
The saliva of the beast of prey
qualifies as impure (najis)

I 3((far )
1 | Why? 70 ¢1,¢12 Does the saliva of pigs qualifyas | 2
impure (najasa)?
I3 (asl)?
3 | Yes, it does 12 $3,¢12 Does the saliva of pigs come from | 4
an animal that has canine teeth
(dhii nabin)?
L (ast)
asl: 9?80
5 | Yes, it does 14 ¢5(3), ¢! 6 | Given 3 and 5 it seems plausible 6
to conclude that the saliva of
asl: @ animals with canines has the
required efficiency for
determining the relevant illa for
its impurity. Don’t you agree?
‘illa(asl): 3C7(as!)?
7 | qalb! 76 8
Do not agree! | have a

counterexample to the
assertion that impurity applies
to the saliva of any animal
possessing canines

FF(VX: 9)H(X) 27

START OF THE SUB-PLAY START OF THE SUB-PLAY

Still 1 stick to the following
assertion: Impurity applies to the
saliva of any animal possessing
canines

I (VX P)I(x)

60 For the sake of simplicity, we do not reflect in our formalization the mereological relation between
animals and their saliva.
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Cats possess canine teeth.
Thus, according to your
characterization of ¢ (saliva of
animals possessing canines),
their saliva is impure.

I cat-saliva: 9

78

Indeed, | have to concede this

1 K(cat-saliva)

10

11

We know (from the sources)
that the saliva of cats is not
impure. Do you agree?

—3(>(cat-saliva)?

¢10, 4111

111

I must agree. It comes from the
sources

I —3(°(cat-saliva)

12

13

| tanaqud 10-12.

You asserted before that
according to your view on the
relevant property, it follows
that the saliva of cats is
impure. You contradict
yourself! 6

Therefore, possessing canine
teeth is not the relevant
property  for  determining
saliva’s impurity.

712

| concede.

14

15

Moreover, cats are beasts of
prey. So, their saliva is the
saliva of a beast of prey.
Furthermore, the saliva of a
beast of prey is a case of the
saliva of animals with canines.
Right?%2

far ¢ 9?

14,115

115

Yes, it is

far: 9

16

17

So, you must also concede that
their saliva is not impure
either?

—JC(far )?

¢16, 4117

117

Indeed.

—JC(far )

18

19

I tanaqud 0-18

This contradicts your main
thesis.

718

I give up

ifham.

61 The player that brings up the expression tandqud, accuses the antagonist of self-contradiction — for a
thorough discussion on this notion see Young (2017, pp. 537-43).
82 In order to focus on the main argumentation thread, we did not include (formally) the moves that lead

from saliva of animals of prey to saliva of the cats.
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Tab. 3.3. Dialogue for giyas al- ‘illa al-khafi

O

P

responses

responses

Main Thesis
(Consuming) Date-wine (rnabidh)
is forbidden (haram).

I K(far )

Why?

70

¢l,¢t2

Isn’t drinking grape-wine (khamr)
forbidden by the Quran?

I (asl)?

Yes, it is forbidden.

1 9C(asl)

¢3,¢14

Isn’t grape-wine a drink made of
fruit-juice which contains
euphoric intensity (shiddat
mugriba)?

asl: 9?

Yes

asl: @

¢ 3(5), ¢! 6

So, according to your moves 3
and 5, the presence of euphoric
intensity occasions the
proscription of consuming grape-
wine. Right?

‘illa(asl): 9C(asl)?

mutalaba !

Justify !

76

‘aks: Before the occurrence of the
euphoric intensity, the lawfulness
of consuming a drink made of
fruit-juice is the object of
CONSensus.

1 (VX =9)=3(X)

trard: After the euphoric intensity
occurs [i.e., when it becomes
wine] and nothing else occurs, the
proscription of consuming a drink
made of fruit-juice is the object of
CONSensus.

(ratification of) “aks: When the
euphoric intensity of a drink made
of fruit-juice falls away [i.e.,
when it becomes vinegar] and
nothing else falls away, it is the
object of consensus that it should
not be forbidden.

(VX P)FH(X)

ta thir: Therefore, the presence of
the hukm is due to the presence of
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the wasf, and the absence of the
hukm is due to its absence

(vx: Pv=9) {[(Vy: Do)WY (y)=
{ov-a3 X2 HWIA (VZ: =Ps)
SV(2)=gov-gy X2 = IH(2)]}

9 | Given these arguments 1| !6(8) ¢9, ¢V 10 | Isn’t nabidh a drink made of fruit- | 10
concede your previous request juice which contains ‘euphoric
intensity’?
(VX PV =9) {[(Vy: PwV(y)=
“an
ovay O KA (V2 —9) far .97
SV(2)=gov-ay X2 =H(2D)]}
11 | Yes, | agree 110 ?9 If it is the case that date-wine | 12
contains euphoric intensity, and,
far. ¢ given 9, should this not lead you to
endorse as a consequence its
interdiction?
far =9
13 | Indeed, the presence of | 110 11 So, this provides the justification | 14
euphoric  intensity  should for the thesis you were asking for
occasion its interdiction. with your first move: the branch-
case falls under the ruling because
it instantiates the property you just
ap[far “t]: 3((far ) endorsed as constituting the
occasioning factor.
‘illa(far ): IC’(far )
llzam
Tab. 3.4. Dialogue for deployment of mu arada
@] P
responses | responses | Main Thesis 0
(Consuming) Date-wine is
forbidden.
! ((far )
1 | Why? ?0 ¢1,¢12 Isn’t drinking grape-wine | 2
forbidden by the Quran?
I (asl)?
3 | Yes, itis haram. 12 ¢3,¢14 Isn’t grape-wine made of pressed | 4

fruit-juice
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1 3¢ (asl) asl: 9?7
5 | Yes 14 ¢3,(5),16 | So, according to your moves 3and | 6
5, the proscription of consuming
grape-wine is caused by the fact
that it is made of pressed fruit-
juice. Right?
asl: @
‘illaasl): F7(asl)?
7 | 'am far from being convinced. | ? 6 27 mutalaba ! 8
I rather think that the cause of
its interdiction is that it is one Justify !
of the drinks containing
euphoric intensity (9+)
'V “lla(asl): 9¢*(asl)
START OF THE SUB- START OF THE SUB-PLAY
PLAY --
9 | Vinegar is made of pressed | ¢8,¢!9 19 Indeed. 10
juice-fruit. Isn’t it?
asl*: ¢
asl*: 97
11 | Given 6, you must agree that | ¢ 6,¢!11 | 11 Yes 12
being a pressed juice is
efficient property for
sanctioning pressed juices as
haram. Right? L (vx: 9v—9) {[(Vy: DwV(y)=
Vg 9
(VX: \CJ)\/—hCJ)) {[(Vy @)Wv(y): {ov-g} XD f}(:(y)]/\ (VZ J)
$V(2)=(ov-9y X2 =I(2)]}
v-gr X HWIN  (Vz: —=9)
$¥(2)=gov-y X2 ~H@}?
13 | But, given that you just agreed | ! 12 113 Indeed 14
that vinegar is made of pressed
juice, (according to the rard -
component of your assertion) it
should be haram ap[asl*.t"]: I((asl*)
asl*: @
15 | But its consumption is not | ¢ 14, ¢! |15 Yes, it is not haram 16
forbidden. Is it? 15
I =3 (asl*)? 1 -3¢ (asl®)
17 | ! tanaqud 14-16 ?16 I concede! 18
You contradict yourself
19 | Herewith my argument for the | ! 8

relevance of 9*
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‘aks: Before the occurrence of
the euphoric intensity, the
lawfulness of consuming a
drink made of fruit-juice is the
object of consensus.

I (VX:—9*)—3((X)

rard: After the euphoric
intensity occurs [i.e., when it
becomes wine] and nothing
else occurs, the proscription of
consuming a drink made of
fruit-juice is the object of
consensus.

(ratification of) ‘aks: When
the euphoric intensity of a
drink made of fruit-juice falls
away [i.e., when it becomes
vinegar] and nothing else falls
away it is the object of
consensus that it should not be
forbidden.

I (VX 9*)H(X)

ta thir: Therefore, the
presence of the sukm is due to
the presence of the &, and the
absence of the Aukm is due to
its absence

Fo(vxe 9)v=9¥)) {[(Vy:
)WY (y)= {v—)
x> ICWIA(VZ: =P*)sV(z) =
{PV=gp XD =3¢ )1}

And it certainly applies to our
root-case:

‘ap[asl.t™]: 3C(asl)

END OF THE SUB-PLAY

END OF THE SUB-PLAY

21

Yes, it does.

far ¢ o*

120

¢ 19, ¢!
20

I concede your argument in favour
of singling out euphoric intensity
as the relevant property, but then
you should admit that our branch-
case nabidh in fact instantiates this
property. Does it?

far ¢ ¢?

20
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23

Indeed!

ap[far t™]: 3((far )

122 ?19 If it is the case that date-wine 22
contains euphoric intensity, and,
given your endorsement at move
19 of

(VX ) v—9%) {[(Vy:
FIW(Y)= vy X2 I A(VZ:
—9%)8Y(2) = gorv-epx2 —=IC ()]}
Should this not lead to the
interdiction of our branch-case?

far  9*

11 So, this provides the justification | 24
for the thesis you were asking for
with your first move: the branch-
case falls under the ruling because
it instantiates the property you
just helped to identify as the one
determining the occasioning
factor.

‘illa(far): 3C°* (far )

1lzam

This yields the following tree displaying the winning-strategy. Since as explained
in the following section, the strategy is being conceived as a recapitulation of the
“correct” moves, the unsuccessful attempts are deleted:

1.

O N Ok~

9.

10.
11.
12.
13.

P! ¥((far")

O Why [?0]

P 3C(asl)?

O ! I(asl)

P asl. 9*?

O asl: 9*

P ‘illa(asl): 3C™*( asl?

O ! (vt 9)v=9%)) {[(Vy: PIWY(Y)= {ov—o}
X2 JCWY)A(VZ: =F*)sV(2) = {grv—-e3X2 =IC ()]}

P far - 9?

O far - 9*

P far - 9 [?7]

O ap|far .t™*]: 3¢(far )

P ‘illa(far): 3C™*(far ) (! 1. answer to the request of
justification in the second move)
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CHAPTER 4

DIALECTICAL SYSTEM OF QIYAS AL-DALALA AND QIYAS AL-SHABAH

As already discussed, correlational inferences by indication (giyas al-dalala) and
resemblance (giyas al-shabah), sometimes broadly referred to as arguments by analogy
(or better by the Latin denomination arguments a pari), are put into action when there
is absence of knowledge of the occasioning factor grounding the application of a given
ruling. These forms of giyas relate the branch-case to the root-case by developing a
parallel reasoning based on some kind of similarity. However, though both giyas al-
dalala and qgiyas al-shabah are based on establishing resemblance, the notion of
resemblance deployed by giyas al-dalala is quite different from that one deployed by
qiyas al-shabah. Thus, before developing a dialogical framework for these forms of
correlational inferences, we should first examine the notion of resemblance employed

by each of these forms.

4.1. Qiyas al-dalala

It is worth mentioning that al-Shirazi can be identified as the main developer if not the
inventor of the system of giyas al-dalala based on drawing parallelisms between
rulings. The point in correlational inferences by indication is that a root-case and a
branch-case share some structural parallelism, in the sense that each of both cases falls
under the scope of a pair of rulings linked by some structural relation. Recall that the
idea to link two rulings by a structural relation is not only to justify that the presence
of one ruling entails the presence of the other, but also to indicate that the two rulings
as a set are certainly occasioned by an (unknown) identical ‘i/la. To put it in another
way, given JC* and JC are a pair of rulings, the factor that occasions the ruling J*
should as well occasion the ruling 3¢, such that whenever the ruling JC* applies, the

ruling 9C should apply. By doing so, it validates the main thesis in giyas: the presence
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of the sukm is due to the presence of the ‘illa, and the absence of the Zukm is due to its
absence.

In fact, al-Shirazi emphasizes in several texts, such as in the Shark al-Luma°, that
rard and ‘aks, usually linked to the efficiency test underlying giyas al- ‘illa, are to be
included as parts of the process of finding in the sources the suitable set of rulings.
However, in the context of giyas al-dalala the logical structure of sard and ‘aks is quite
different to the one they have in giyas al- ‘illa, since the juridical sanction at work
cannot be defined as a function from an (occasioning) property to that sanction.

Intuitively, the idea is that in order to test if the ruling JC applies to the branch-
case, evidence from the sources should witness that when this ruling applies to the root-
case then another ruling 3+ also applies to the branch-case, whereby the first and the
second stand in a structural relation of either specification or bi-implication.

The different structural relations between both rulings, specification and bi-
implication, feature the subdivision of giyas al-dalala into two types which have a
different degree in terms of epistemic strength. Given two rulings, 3C* and ¢, as applied
to the root-case, it is said that the relation is one of specification, when J(* is the
particularity or special characteristic (khasisa) of IC; and the relation is one of bi-
implication, when JC* is the parallel (nazir) of JC (i.e. both can be seen as subsets of a
same set). Arguments based on specification have epistemically a higher degree than
those based on bi-implication since, as discussed in the following section, the

specification indicates a semantic dependence of the ruling JC upon its counterpart JC*.

4.1.1. Qiyas al-dalala |

lele oo 2 atlad e fare Juiny Of Lads
One of them [i.e. types of giyas al-dalala] is that one infers a thing [i.e. a ruling] by way of one of
the particularities of that thing [i.e. ruling]. 2

L al-Shirazi (1987, p. 37).
2 al-Ghazali (1971, pp. 441-444) calls this kind of inference al-istidlal bi al-khassiya (inference by
particularity).
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When one ruling JC* is said to be a khaszsa of a second ruling ¢, the indication
that the second ruling can be transferred from the root-case to the branch-case is based
on the fact, suppose JC* applies to the branch-case, that J(* can be shown to be a
specification of I by means of a specific additional qualification. This leads us to speak
of particular and general ruling. For example, given the set: 1) Witr prayer is
supererogatory; 2) Witr prayer is allowed to be performed in sitting position without
excuse, the second ruling is to be considered particular in relation to the first due to the
specific additional qualification “in sitting position without excuse” which specifies
the general supererogation of a prayer. In other words, khaszsa can be conceived as a
restriction of the domain of application of the general rule. Thus, particular-general
applies in the first place to the domain of application.

Recall that the closer the relationship between both rulings, the stronger the
indication grounding the transference from the root-case to the branch-case. This is
precisely what motivates looking for a general-particular relationship between the two
rulings required for the application of giyas al-dalala. Indeed, when one ruling can be
established as the particular (khasisa) of the other, then the relation is so close that it is
likely that the (unknown) factor occasioning the former is the same as the one that
occasions the latter. This brings to the fore one crucial condition for applying giyas al-
dalala based on khaszsa, namely the interdependency of the rulings. Let us discuss this

point in detail.

4.1.1.1. Shahadat al-usil for giyas al-dalala I

In the context of giyas al-dalala in general al-Shirazi and al-Baghdadi speak of the
sources as (providing) testimony (shahadat al-usil) of the relationship between the two
rulings.® More precisely, they point out that in order for one ruling to be either khasisa
or nazir of the other there should be some testimony of juridical sources showing that

when one ruling is present, the other is too; and when one ruling is absent, so is the

3 See al-Shiraz1 (2003, p. 112); and al-Baghdadi (1421H, p. 520).
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other. This has consequences for the formulation of the conditions of co-presence (rard)
and co-absence (‘aks). Unfortunately, though in the Shari al-Luma‘ al-Shirazi
explicitly emphasizes rard and ‘aks for givas al-dalala in general®, he does not explain
how rard and ‘aks should be applied to the first type of giyas al-dalala. However, let

us consider al-Shirazi’s example below:

Jlew QTJS_A d,USj cv.g»\ SUs Q),J GL; rg\ upjw P Al Jkiw [_)T U:B)b-iﬁ
Wis OIG Jde 6 o Al ) o alnb 552 sgmn) 1dsid & 4l 30U sgmu 3 ailid)
dsd ler OV O 45T Lo jde 8 e A1) e aled et Junal L (ad) semn JLLS
ﬁ (l Lo-\} UKL\ SM\ S goean UT L;JJ YT Jﬁ\},\j’ %ﬂ;— o )..\;J\ (ﬁv\.c co %‘jj\ le.&

3 de puo o a>) ) L;l.c alxd
The strongest (qiyas al-dalala) is that one infers the confirmation of a ruling by way of one of the
particularities of that ruling. And that is like the argument of Shafi‘i on prostration of Quran
recital (sujud al-tilawa) that it is supererogatory (non-obligatory), by saying: “a prostration which
is allowed to be performed on the vehicle during travelling without validating excuse is
supererogatory (non-obligatory), like all prostrations during supererogatory prayers (sujud al-
nafl). ” Thus, they argue its status of being supererogatory by way of its status of being allowed to
be performed on the vehicle during travelling, because it (the status of being allowed to be
performed on the vehicle during travelling) is the particularity of supererogations (of prostrations).

Don’t you see that when prostration during a prayer is obligatory, then it is not allowed to be
performed on the vehicle during travelling without validating excuse?

This example describes that the particular ruling prescribes a specific way to
perform an action of the kind that constitutes the domain of application of the general
rule. Moreover, the specific way at work is a non-canonical way to perform an action.
Certainly, if the specification of the domain of application amounts to pinpointing some
canonical ways to perform the kind of action falling under the ruling, the exercise
would reduce to simply subsuming the particular to the general. Thus, if we study al-
Shirazi’s own examples, co-presence and co-absence take the following form:

e Tard. We say that the relation of specification satisfies co-presence when the

following holds: if the sources provide evidence that ruling JC* allows some

4 al-Shirazi (1988, p. 860)
5 al-Shiraz (1988, pp. 809-810).
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particular, non-canonical way to perform an undertaking of type @ (such as those

prostrations allowed to be performed on the back of a camel), then the sources also

provide evidence that the ruling JC sanctions performances of this kind of action

(e.g. prostrations) as non-obligatory in general, and that this includes non-

canonical performances. So canonical performances € and non-canonical

performances ©° are not compatible.

e ‘Aks. We say that the relation of specification satisfies co-absence when the
following holds: If the ruling 3C* sanctions that some undertaking of type @ is
forbidden to be performed in some specific, non-canonical way (such as those
prostrations forbidden to be performed on the back of a camel), then the sources
also provide evidence that the general ruling 3C sanctions that performing that kind
of action is obligatory @ (it is not allowed not to perform it). Furthermore, the
sources also make it evident that the obligation sanctioned by 3C entails that the
non-canonical way of performing specified by JC* is forbidden.

Thus, co-presence and co-absence involve distinguishing within the domain of
application @ two different subsets of actions, those that are allowed and those that are
forbidden in relation to some specific form of carrying those actions out. Accordingly,
showing that the condition rard is satisfied for the general ruling 3C and the particular
ruling 3C* requires: 1) finding in the sources that the particular ruling 3¢+ allows
(henceforth “L” stands for allowed) some root-case a, an action of the type @, to be
carried out in a non-canonical way €°; 2) making it explicit that the general form of
this particular ruling presupposes that its domain of application are those actions of
the type @ that, when carried out in a non-canonical manner, are allowed by the
general ruling 3C.

JC+(x, 'y, 2): prop (x: @ y: AX)V&(x), z: IH(X, rightV(y)))6
or with explicit modality

¢ In plain words, ruling 9¢* is dependent upon ruling 3¢ which applies to cases of the type @ See the
explanation of hypotheticals with multiple hypotheses in the appendix to the present book.
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L*(x,y, 2): prop (x: @ y: X)V&(x), z: L(x, rightV(y)))

given @ set and y: A(X) vV (x) : prop (x: Q).

(In plain words, JC* is constituted by those elements of the right side of the

disjunction &(x) v &(x); that is, the set of non-canonical performances ¢, included

in the ruling 9 and prescribed by both rulings as non-obligatory).’

Thus, if the particular ruling allows some undertaking to be performed in a non-
canonical form, then this presupposes that also the general ruling does. Moreover, the
latter presupposes that the general ruling allows some undertaking to be carried out, it
also allows the performance to be carried out in both ways, canonical and non-
canonical. So in fact, strictly speaking, we should extend L to both a canonical and a
non-canonical of the same kind action. For the sake of simplicity, we leave this further
precission out.

Showing that the ‘aks condition is satisfied concerns considering (within the
domain of application @) the case of forbidden actions, and this requires: 1) finding in
the sources that the particular ruling 3¢+ forbids (henceforth “—~L” stands for not-
allowed or forbidden) some root-case a*, an action of the type @ from being carried out
in a non-canonical way; 2) making it explicit that the general form of this particular
ruling presupposes that its domain of application are those actions of the type @ that,
when carried out in a non-canonical manner, are forbidden by the general ruling (.

JC(x, Y, 2): prop (x: @ y: AX)VE(x), z: IH(X, rightv(y)))

or with explicit modality

—L*(X, Y, 2): prop (X: @ y: C(X)V &(x), z: =L(x, rightv(y))).

(In plain words, JC* is constituted by those elements of the right side of the
disjunction @(x) v (x), that is, the set of non-canonical performances ¢ included
in the ruling 9C and prescribed by both rulings as forbidden (not-allowed).

" Recall that, as mentioned in 1.3.1.2, the expression “rightV(x)”’ stands for the operator that selects the
right proof-object of a disjunction.
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This also presupposes that when the general ruling sanctions that performing some

undertaking is obligatory (henceforth “O” stands for obligatory), it also forbids this

undertaking from being carried out in a non-canonical form. In other words, the task of

showing that rard is satisfied also consists in making it explicit that the formation of

JC(a*): or with explicit modality O(a*), whereby a*: @,
presupposes the formation rules

O(x, y)): prop ((x: @ y: €(x)), given @: set and y: &(x) : prop (x: @)
—L(X, 2): prop ((x: @ z: &(x)).

If we come back to the general structure, the formal steps underlying a

correlational inference by khasisa can thus be described in the following way:

Establishing by examining the sources that one ruling, that applies to both branch-
case and root-case, is a specification of a more general one (that applies to the root-
case).

Establishing by examining the sources that there is enough evidence for asserting
that both the deontic force (being allowed, obligatory or forbidden) and the
juridical consequences of the particular ruling stem from the general one. This
amounts to establishing that both co-presence and co-absence are satisfied.

The establishment of sard and ‘aks allows (1) concomitance (jarayan) to be
assessed of the khasisa —link between both rulings, (2) making it explicit that the
concrete applications of the particular ruling to the root- and branch-cases, and of
the general ruling to the root-case, instantiate a general form linking both rulings.
This crucial move amounts to the act of grasping the universal in the concrete
applications recorded by the sources. In other words, by examining the formation
rules underlying the concrete applications of the ruling, the general form of the

rulings becomes apparent.®

8 This move can be seen as related to Averroes’ notion of ibdal or substitution of the general by the
particular (see Bou AKl, 2018, pp. 50-62). However, as discussed in our preface, al-Shirazi’s general
conception of giyas (not only of the kind al-dalala) goes the other way round: while examining the form
of the substituted instance, the general substitutional form comes to the fore.
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e Establishing that whatever the occasioning factor of the general ruling is, it must
be the same as that of the particular ruling. That is,

If IC* is a specification of JC and
if there is some (unknown) occasioning factor for the latter, i.e.
z: (illa(x): %)

then this occasioning factor also causes the ruling
z: (illa(x):: )

whereby the expression “z” indicates that there is a hypothesis or open assumption,
as explained in the preceding chapter. However, we actually do not know what the
occasioning factor is.

e Justifying ! 3((far)®
The main thesis is just the claim that the general ruling applies to the branch-case.
It requires a justification, that is, a proof-object for the proposition ((far").
Moreover, the justification will require it to be shown that the branch-case encodes
some inner structure. One way to think about the branch-case occurring in J((far ‘)
is as its being a non-canonical proof-object that will be brought to its canonical
form during the inferential moves. Implementing this requires some more notation.
In order to limit this, when occurring in an inference, we will deploy the notation
“far®’ for its non-canonical form and “f,y, ..., z” for its canonical form. The same
applies to the root-case.
Given
z: (illa(x): 30
z: (illa(x): 30): I*)
L*(x, Y, 2): prop (X: @ y: @X)V(x), z: L(x, rightv(y)))
the following holds:
1L*(f, b, )

for

® An alternative reconstruction would stress the fact that both the root- and the branch-case are identical
in relation to the rulings, and then conclude by substitution. However, this option makes the distinction
between giyas al-dalala and giyas al-shabah less clear-cut.
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b: &(f)ve(f)
c: L(f, rightv(b))

The latter is the explicit justified form of the thesis, which is encoded by the
expression
daldla **asisas = ¢ |(f )10

(In plain words, the justification of the thesis is the proof-object ¢, which is equal
to the proof-object that encodes a demonstration of the proposition that the branch-
case is allowed to be carried out in a non-canonical way. The demonstration
encoded deploys the correlational inference of khasisa to the pair of rulings 3C and

IC*.)
The following diagram expresses one typical example for this form of giyas al-
dalala — the graphical presentation is based on that of Young (2017, p. 116). The

example requires the richer structure discussed above.

The branch-case far *:
Prostration of Qu'ran recital'!

The root-case as!:
Prostration of Supererogatory
prayer

L*(a, b, ¢) Lx(f, b, c)

It (prostration of supererogatory
prayer) is allowed to be performed

It (prostration of Qu'ran recital) is

! > allowed to be performed on the
on the back of a camel while back of a camel while travelling
travelling without validating excuse without validating excuse ( ‘udhr)
(‘udhr)
c: L(a, b) c: L(f, b)
Prostration of supererogatory _ Prostration of Qu'ran recital is

prayer is non-obligatory non-obligatory

The particular specification JC*(x, y, z): prop (X: @ y: &(X) V&(X), z: I(x, rightV(y)))
at stake in this example is the following:
e “L(x)” (which presupposes “L(x): prop (x: @) stands for “non-obligatory
undertakings of the type @ (prostration).”

10 Recall that the injection rightv(b): &(f) Vv &(f) yields b: &(f).
1 The branch-case Sujid al-tilawa — sanctioned as non-obligatory by the ruling 3¢ — is the prostration
performed after reciting “the verses of prostration”. There are 14 verses of prostration in the Qur’an.
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e “L*(x,y, 2)” stands for “undertakings of the type @ (x) to be performed on the back
of a camel while travelling without validating excuse (v), are allowed (z)”

e  “a” stands for the root-case “sujiud-prostration of supererogatory prayer”, which
is one of actions allowed to be performed in a non-canonical way. The term
supererogatory corresponds to the modality recommendable action (mustakabb)
and applies to actions that are rewarded if performed but neither sanctioned nor
rewarded if not performed (see our remark on deontic modalities below).

e  “f” stands for the branch-case “sujud-prostration of Quran recital”.

e  “p” stands for some evidence from the sources that undertakings of the type @ can
be performed either in canonical or non-canonical form.

e  “c”stands for some evidence from the sources that the general ruling, which allows
actions of the type @ includes non-canonical undertakings of that type.

The analysis of Young (2017, pp. 116-117) is slightly different from ours. Indeed,
while discussing this example, Young (2017, p. 116) underlines the resemblance of
JC+(a) and C+(f) and thus also the similarity of J((a) and J((f), instead of relying on the
force of the inference in the relation of specification.'? The resemblance is, of course,
important, but in the further elucidations of al-Luma‘ al-Shirazi completes the
explanation by stressing that the transference obtains its epistemic force from the fact
that the second ruling (*(a) specifies the first J((a) in some particular way, and that

the resemblance is rooted in such particular form of specification:

[the first type of qiyas al-dalala] is that one infers a ruling by way of one of the particularities
(khasisa min khasais al-hukm) of that ruling.*®

4.1.2. Qiyas al-dalala 11

S e (S0 sl S L

The next type [of giyas al-dalala] is that one infers a ruling by way of the parallel of that ruling.

2 However, in other parts of Young's book there is a discussion of this point but not in relation to that
example, such as Young (2017, pp. 94-95 and p. 105).

13 al-Shirazi (2003, p. 100).

14 al-Shirazi (2003, p. 100). al-Ghazali (1971, pp. 446) calls this form al-istidlal bi al-nazir.
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If we follow al-Shirazi’s description on this second type of giyas al-dalala as

provided in the Mulakhkhas®®, the procedure might be expressed as follows:

1)

(@)

(3)

(4)

()

We wish to find out if some ruling applies to the branch-case J((far), but no
occasioning factor can be learned from the sources. However, by reviewing the
sources we discover that there is another ruling 3C*(far) that resembles very
closely the ruling considered to apply to the far‘ (hukm yushakil hukm al-far”).

A new visit into the sources shows that, in relation to some relevant root-case, we
also discover that the two rulings mentioned above, i.e., J((x) and JC*(x), can be
seen as different specifications of a general ruling from which their deontic force
and juridical consequence stem (take the example of two different valid forms of
divorce-declarations of a Muslim; though different, they can be seen as subsets of
the set of divorce-declarations — so that their juridical consequences stem from the
fact that they are divorce-declarations). In other words, both rulings can be said to
be of the same juridical type and always run together (yajriyan majran wahidan);
and thus, one of the rulings can be said to be the parallel (nazir)'® of the other.
Actually, from the sources we learn that there is evidence that this parallelism can
be generalized beyond the one established for the root-case. The parallelism
between I((a) and J(*(a) is so close that they can thus be considered as almost
equal (taswiya) — or more precisely, one of the two rulings holds if and only if the
other one does.

Establishing that whatever the occasioning factor of one of the rulings is, it must
be the same as that of the other.

Hence, if there is indeed enough evidence that (i) from the point of view of their
juridical effect both rulings J((x) and J(*(x) run together, and (ii) given J((a),
gC*(a), and ICx(f), it follows that J((x) also applies to the branch-case f.

15 See al-Shirazi (1407 H/1986, p. 81).
18 In fact, like the term khasisa in the first type, al-Shirazi does not employ the term nazir in the
Mulakhkhas, however, he does use it in the Ma ‘iina and in the al-Luma “.
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Step 4 hinges on the assumption of the sameness of both rulings in general, not
only in relation to the root-case. If we formulate this in the language of CTT, the formal
steps underlying the process just described is roughly the following:

e Establishing that both rulings involve the same underlying set.

C*(x): prop (x:9D).
H(X): prop (X:D)

e Establishing by examining the root-case and the sources that (in relation to the
deontic force and juridical effects determined by the underlying set) there is
enough evidence for asserting that if one is the case then so is the second and vice-
versa.!’

(VX:D) IH(X) o= IC*(x)

Notice that the task of showing the bi-implication amounts to showing that rard
and ‘aks are satisfied.

e Inferring the ruling under consideration for the branch-case

(VX:9D) IH(X) o= IC*(x) true JC*(f) true

I((f) true

The standard example of al-Shirazi requires special care. On one hand, the example
suggests that both the root-case and the branch-case involve a kind of general terms
such as “Muslim” and “non-Muslim”, while on the other the rulings involved are
constituted by some specific forms of divorce-declarations sanctioned as valid
irrespective of whether they are performed by a Muslim or a non-Muslim.

Indeed, the main example of ‘al-Shirazi concerns deciding about the legal validity
of an old form of divorce-declaration called zihar'® when performed by a non-Muslim
(Dhimmi)*® given that it is known from the sources that a standard form of divorce-
declaration called taldq is legally valid when performed by both Muslims and non-

Muslims. If we follow the texts of our author, it looks as if the example involves

7 This again involves the process of grasping the universal by examining the particular
18 See Fyzee (1964, p. 154).
19 Dhimmi is a historical term referring to non-Muslim citizens of an Islamic state.
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root-case: Muslim,
branch-case: (some) Non-Muslim

Parallel rulings for the root-case

Base-ruling established by the sources
‘Talag-declaration-is-valid’ of Muslim

Nazir-ruling established by the sources
‘Zihar-declaration-is-valid’ of Muslim

Parallel rulings for the branch-case

Base-ruling established by the sources
‘Talag-declaration-is-valid of” non-Muslim

Nazir-ruling; thesis to be grounded
‘Zihar-declaration-is-valid’ of non-Muslim

Now, as mentioned above, the general structure of this form of giyas requires both
forms of divorce to be understood as being specifications of an underlying set. In this
example, the idea is that the propositional function valid taldg-declaration is a subset

of the set divorce-declarations 9. The same applies to the formation of Zihar(x).

( x:divorce-declaration )
divorce-declaration: set talaq(x) A Valid (x): prop
( x:divorce-declaration )

divorce-declaration: set zihar (X) A Valid (x): prop

Moreover, we should also bring to the fore that divorce-declarations are brought
forward by Humans, instances of which include Muslims and non-Muslims, so that the
fully explicit formation of

valid divorce-declaration of the kind talag brought forward by x;
valid divorce-declaration of the kind zikar brought forward by x,

if written in linear form, is:
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valid (X, Y, z) prop (x: Human, y: divorce-declaration(x), z: talag(X, y)).
valid (u, v, w) prop (u: Human, v: divorce-declaration(u), w: zihar (u, v)).

In plain words, valid qualifies raldg-declarations that are divorce-declarations
brought forward by some Human (the same applies to zihar-declarations). 2

If we use our usual notation of juridical rulings we obtain:

J(x, Y, 2) “talag-declaration of x is a valid divorce-declaration”
JC*(u, v, w) “zihar-declaration of u is a valid divorce-declaration”

Hence, as expected, the whole point is to establish the relevant parallelism. This,
as mentioned above, requires two complementary steps:

(1) Establishing that both are subsets specifying an underlying set — in our case-study,
the set of valid divorce-declarations. This amounts to the examination of the
formation rules involved.

(2) Establishing that whenever one of the rulings is legally valid, so is the other.?!
The second step relates to co-presence and co-absence, which we will discuss in

the following section. However, before going into that issue let us briefly discuss an

alternative possible reconstruction. Despite the fact that in the al-Luma* al-Shirazi

indicates that the branch-case and the root-case are Non-Muslim and Muslim, the

formulation, particularly in the Mulakhkhas, might lead one to conceive that both the

root-case and the branch-case split in two subcases, rendering a four-folded structure:
Root-cases

talag-declaration of Muslim
zihar-declaration of Muslim

Branch-cases

talag-declaration of non-Muslim
zihar-declaration of non-Muslim

Parallel rulings for the root-case:

talag-declaration of Muslim is legally-valid
zihar-declaration of Muslim is legally-valid

20 See the explanation of hypotheticals with multiple hypotheses in the appendix to the present book.
21 Notice that in the case of khasisa both steps have the same objective, namely establishing a formation
rule that makes it apparent that one of the rulings is a specification of the other.
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Parallel rulings for the branch-case:

talag-declaration of non-Muslim is legally-valid
zihar-declaration of non-Muslim is legally-valid

This is, in essence, the interpretation followed by Young (2017, p. 117), who bases
his reconstruction on the Mulakhkhas rather than on the al-Luma ‘. Notice that this
reconstruction also requires establishing a resemblance between the "twin root-cases".
This brings qiyas al-dalala closer to giyas al-shabah. Since, as discussed above, we
prefer to keep giyas al-dalala and al-shabah apart, and because of our reconstruction
of the deployment of nazir in al-Luma, we stick with the two-fold structure.

The following diagram condenses our two-fold view on the main moves behind a

giyas al-dalala by means of nazir:

The root-case as!: The branch-case far
Muslim non-Muslim
JC+(a,q,r): JC+(f,d,b):
talaq is valid (of Muslim) talaq is valid (of non-Muslim)
(talag-declaration of a Muslim is a - 5 (talag-declaration of a non-Muslim
valid divorce-declaration) is a valid divorce-declaration)
Ia,q ", r’): IH(f,d’t):
zihar is valid (of Muslim) —_— zihar is valid (of non-Muslim)
(zihar-declaration of a Muslim is a (zihar-declaration of a non-Muslim
valid divorce-declaration) is a valid divorce-declaration)

The formation assumed is the following:

gc+(f,d,t):

valid (X, Y, ) prop (x: Human, y: divorce-declaration(x), z: talag(X, y)).
non-Muslim: Human, d: divorce-declaration(non-Muslim),t: talag(non-Muslim, d)
JC+(a,q,r):

valid (X, Y, ) prop (x: Human, y: divorce-declaration(x), z: talaq(X, Y)).
Muslim: Human, q: divorce-declaration(Muslim), r: talag(Muslim, q)

I(f,d’t):

valid (u, v, w) prop (u: Human, v: divorce-declaration(u), w: zihar (U,v)).
non-Muslim: Human, d’: divorce-declaration(non-Muslim),z”: zihar (non-Muslim,
d’)
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I(a,d’,t’):

valid (u, v, w) prop (u: Human, v: divorce-declaration(u), w: zihar (U,v)).
Muslim: Human, d’: divorce-declaration(Muslim), ¢’: zihar (Muslim, d°)

4.1.2.1. Shahadat al-usil for giyas al-dalala I1

In the case where the indication is based on nazir, the mujtahid must verify that the

sources provide evidence that if the ruling JC applies, then JC+ also does (co-presence),

and that if the first does not apply, then neither does the second (co-absence). Only then

can the equality (taswiya) of the ruling be considered. Thus, in this form of correlational

inference, establishing the equality (taswiya) between both rulings amounts to

establishing their concomitance (jarayan).

In our example, the point is to show that

for all whose talag-declarations are valid-divorce-declarations, then their
performances of zihar-declarations also are (tard) (man sahha talaguhu sahha
ziharuhu); and that dually,

for all whose performances of talag-declarations are not valid-divorce-
declarations, then their performances of zihar-declarations are not valid either
(‘aks). For example: if a talag-declaration is performed by a mad-man, and is
therefore not legally valid, then neither is the zihar-declaration performed by a
mad-man.

Let us assume that the examination of various cases like that of a mad-man, a child

and so on, leads to generalizing the parallelism of the rulings not only in relation to the

root-case but also in general, so that we obtain the fully explicit notation:

It is true that all those humans who perform a valid raldg-declaration also perform
a valid zihar one, and it is also true that all those humans who perform a valid
zihar-declaration also perform a talag-declaration.

For the sake of simplicity, let us further assume that some divorce-declarations,

talag-declarations and zihar-declarations, have been fixed for the debate.

d, d’: divorce-declaration
t: talag-declaration
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t’: zihar -declaration
Hence, once the following have been established:

I (Vx: Human){ valid(x,d,t) ovalid(x,d’,t’)} true (tard)
I (Vx: Human){ —wvalid(x,d,t) oc —wvalid(x,d’,t")} true (‘aks)

then the main premise holds:

(Vz: Human) (valid(z,d,t) oc valid(z,d’,t")) true (jarayan)

Let us also further assume that non-Muslim has been selected to eliminate the
quantifier:

non-Muslim: Human
The main final step of the inference that leads to the searched conclusion is then:

(Vz: Human) (valid(z,d,t) oc valid(z,d’,t")) true
valid(non-Muslim,d,t) true

valid(non-Muslim,d’,t’) true

In the dialectical practice, the way to show that two pair of rulings are associated
by a nazir-relation requires finding some root-case and then make explicit the relation

by displaying the logical of form of both rulings and asserting their bi-implication.

4.2. Qiyas al-shabah

The procedure of deploying similarity in giyas al-shabah might be described as

follows.

1.  We wish to find out if some branch-case-ruling 3((f) applies, but no occasioning
factor can be learned from the sources, nor is there a way to identify some kind of
indication. However, by reviewing the sources we discover that this ruling applies
to a root-case J((a).

2. A close inspection of both the root-case and the branch-case shows that they share
a set of properties or rulings that are juridically relevant.

3. Given this set and its juridical relevance, root-case and branch-case are taken to be

identical (within the set).
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4. Given the (assumed) identity of as/ and far‘, the occurrence of the root-case in
J((a) can be substituted with the branch-case and the searched conclusion ((f) is
obtained.

Step 4 hinges on the assumption of identifying a suitable set that provides the
sameness-condition required by the substitution. The problem is that, on one hand,
applying giyas al-shabah requires identifying a relevant set of properties, while on the
other hand, those properties are not sufficient to provide the occasioning factor.

Thus, the selected properties must be somehow relevant for ruling albeit the fact
that they provide neither enough elements for identifying the juridical ground
underlying the ruling, nor a way to assume that some common juridical ruling (even if
not known) is at work.

This underlies the rejection of this form of inference by many jurists including al-
Shirazi. Indeed, although, as mentioned above, al-Shirazi followed the Shafi‘t school
in acknowledging and studying the application of giyas al-shabah, his own opinion
was that it is not a valid (/a yasihh) form of inference because it is based neither on an
‘illa nor on an indication (dalala) of the ‘illa.??

Notice that, despite the problem of singling out a suitable set of properties (or
rulings) required by giyas al-shabah, the study of the examples existing in the literature
shows that this system imposes quite strong conditions for its application: the
properties grounding the analogy must be exactly the same for both the root- and the

branch-case.?

4.2.1. The inferential structure of giyas al-shabah
The inferential structure of this form of giyas deploys substitution of identicals.
However, the epistemic weakness of this form of giyas is that we do not really know if

22 Cf. al-Shirazi (2003, p. 101).

23 This is different to the main conceptions of analogy nowadays where the properties on both sides (the
target case and the known case) might be similar rather than exactly the same — see e.g. Bartha (2010) —
we come back to this issue at the end chapter of the present book.
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they are identicals, but only taken to be so in relation to the property (or properties) <.

We indicate this weak form of identity with the notation a =4 f.

Within the formal framework of CTT the inference of the conclusion is reached by

applying a version of what is nowadays known as Leibniz's substitution rule:

P(x): prop (x: D)

af9 P(a) true () true a~gftrue I((a) true

shabah &% g((f)

Remarks

1.

The main CTT notion deployed is a variant of propositional identity. Propositional
identity is distinguished from judgemental equality: whereas the latter establishes
(at the ontological level) a real definition, the former establishes identity in the
form of a proposition and in relation to a set. For example, while a slave and a free
person can be seen as identical in relation to some juridical properties that lead one
to infer that the slave is allowed to own property, slave is not a definition of free
person! 24

Notice that the form of the ruling is not J((x,y): prop (x: 9, y: 9(x)), which would
establish the dependence of the ruling upon the property. The point is that, in the
context of giyas al-shabah, we really do not know if that property is sufficient for
determining the occasioning factor. The main inferential step is actually a

substitution based on an assumed identity between the root-and the branch-case.

Let us see very briefly one classical example of giyas al-shabah, which deploys

three properties. The diagram speaks for itself:>

24 More precisely, within the framework of CTT real definitions establish what something is in relation

to some canonical element of the set, and thus if two entities are definitionally equal a true proposition

establishing the identity of both can be asserted. However, the inverse is not assured — see Ranta (1994,
p. 52).
% See al-Shirazi (1407 H/1986, p. 81). Cf. Young (2017, p. 118).
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The root-case as!:
The free person

The branch-case far
The slave

?1(a)

(the free person) is a human being to
whom instructive communication is
addressed (mukharab)
—where ?1(x): prop (x:Human being)

P2(a)
(the free person) is a human being who is
rewarded (muthab)
—where 92(x): prop (x:Human being)

P3(a)
(the free person) is a human being who is
punished ((mu’aqab)
—where 93(x): prop (x:Human being)

(a)
(the free person) is a human being who is
legally permitted to own

21(f)
(the slave) is a human being to whom
instructive communication is addressed

(mukharab)
—where ?1(x): prop (x:Human being).

F(f)

(the slave) is a human being who is
rewarded (muthab)
—where 92(x): prop (x:Human being)

P5(f)
(the slave) is a human being who is
punished (mu’agab)
—where 93(x): prop (x:Human being)

J((f), givena=,f
— where “9” stands for the conjunction
P1)AP(X)AP3(X): prop (x:Human being)

—where 3((x): prop (x:Human being) (the slave) is a human being who is

legally permitted to own
—where 3((x): prop (x:Human being)

4.3. A dialogical framework for qiyas al-dalala and qiyas al-shabah

In our aim to facilitate the overview of the different chapters of this study, we will
repeat the general introduction to dialogical logic as presented in the last section of the
preceding chapter.

For a simple overview, we advise the reader to see first the presentation of the
overall development of a dialogue for giyas al-dalala and giyas al-shabah in Sect.
4.3.3.1 (without looking at the formulae); and also observe the examples of dialogues

provided at the end of this section.

4.3.1. The dialogical approach to logic

As already indicated, our analysis of the dialectical structure of giyas deploys a version
of the dialogical approach to logic. The dialogical approach to logic is not a specific

logical system but rather a framework rooted on a rule-based approach to meaning in
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which different logics can be developed, combined and compared.? More precisely, in
a dialogue two parties argue about a thesis respecting certain fixed rules. The player
that states the thesis is called Proponent (P), and his rival, who contests the thesis, is
called Opponent (O). Dialogues are designed in such a way that each of the plays end
after a finite number of moves with one player winning, while the other loses. Actions
or moves in a dialogue are often understood as speech-acts involving declarative
utterances or statements and interrogative utterances or requests.

The point is that the rules of the dialogue do not operate on expressions or
sentences isolated from the act of uttering them. The rules are divided into particle rules
or rules for logical constants (Partikelregeln) and structural rules (Rahmenregeln).
Particle rules provide an abstract description of how the game can proceed locally: they
specify the way a formula can be challenged and defended according to its main logical
constant. In this way the particle rules govern the local level of meaning (of logical
constants — but it can be extended to non-logical ones). Strictly speaking, the
expressions occurring in the table above are not actual moves because they feature
formula schemata and the players are not specified. Moreover, these rules are
indifferent to any particular situations that might occur during the game. For these
reasons we say that the description provided by the particle rules is abstract. The
structural rules determine the development of a dialogue game and they govern the

moves involving elementary statements.

4.3.2.Local Meaning

It is presupposed in standard dialogical systems that the players use well-formed

formulas. The well formation can be checked at will, but only with the usual meta

% In the following sections we present only a simplified and adapted form of the Dialogical Framework,
called Immanent Reasoning — see Rahman, McConaughey, Klev, & Clerbout (2018). The main original
papers are collected in Lorenzen & Lorenz (1978) — see too Lorenz (20103, b), Felscher (1985), Krabbe
(2006). For an account of recent developments see Rahman & Keiff (2005), Keiff (2009), Rahman &
Tulenheimo (2009), Riickert (2011), Clerbout (2014a, b). The most recent work links dialogical logic
and Constructive Type Theory, see Clerbout & Rahman (2015) and Rahman, Clerbout, & Redmond
(2017).

122



reasoning by which the formula is checked to indeed observe the definition of a wff.
We want to enrich the system by first allowing players to enquire on the status of
expressions and in particular to ask if a certain expression is a proposition. We thus
start with dialogical rules explaining the formation of propositions. Moreover, we
extend the first-order language assumed in standard dialogical logic by adding two
labels O and P, standing for the players of the game, and the two symbols ‘!’ and “?’.
When the identity of the player does not matter, we use the variables X or Y (with
X#Y). A move M is an expression of the form ‘X-e’, where e is one of the forms
specified by the particle rules.

Local meaning: Formation

Statement Challenge Defence
Y 7ru X A: prop
X A v B: prop Or
Y 72 X B: prop
Y 7ra X A: prop
X AA B : prop Or
Y %0 X B: prop
Y %o X A: prop
X 4 o B: prop Or
Y %52 X B: prop
X — 4: prop Y 7% X A: prop
Y 7pvi X A: set
X (Vx:A4) B(x): prop Or
Y ?rv2 X B(x): prop (X:A)
Y 73 X A: set
X (3x:A) B(x): prop Or
Y 7 X B(x): prop (X:A)

Because our deployment expressions come from Constructive-Type Theory, the
language contains expressions such as the following (further expressions are provided
in the section on terminology in the main text):

XTA Player X claims that he can produce some local reason for A.
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Xp:A Player X states that p instantiates A. In other words, player X states
that p provides a local reason for A.

X pi: B(pj) Player X states that pi provides a local reason for B given that the
antagonist Y states that pj provides a local reason for A, and given
that B(x): prop (x:A).

Similarly

X pi: B(pj) Player X states that pi provides a local reason for B given that it is he
himself (X), who states that p; provides a local reason for A, and
given that B(x): prop (x:A).

Sometimes, when the context requires it, we add the indications pi*: B(p;") or piX:

B(py™)

Synthesis of local reasons

The synthesis rules of local reasons determine how to produce a local reason for a
statement; they include rules of interaction indicating how to produce the local reason
that is required by the proposition (or set) in play, that is, they indicate what kind of
dialogical action —what kind of move — must be carried out, by whom (challenger or

defender), and what reason must be brought forward.

Synthesis rules for local reasons

Move Challenge Defence
Y?Lh Xp: A
Conjunction X!'AAB or (resp.)
Y ?R? Xp,:B
Y713 Xp: A
Existential quantification| X! (3x: A)B(x) or (resp.)
Y7Ra szB(pl)
Xp A
Disjunction X! AVB Y ?v or
Xp,:B
Implication X!'ADB Yp:A Xp,:B
Universal quantification | X! (Vx: A)B(x) Yp:A X p,: B(py)
X!-A4
Negation Also expressed as Yp:A Xpyil
XI'Aol
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Analysis of local reasons

Apart from the rules for the synthesis of local reasons, we need rules that indicate how
to parse a complex local reason into its elements: this is the analysis of local reasons.
In order to deal with the complexity of these local reasons and formulate general rules
for the analysis of local reasons (at the play level), we introduce certain operators that
we call instructions, such as LY(p) or R*(p). To the standard particle rules (the local
rules for logical constants) we also add rules for the operators F and V adapted to the
purposes of our present study.

Let us introduce these instructions and the analysis of local reasons with an

example: player X states the implication (AAB) o A . According to the rule for the

synthesis of local reasons for an implication, we obtain the following:

Move |X!(4AAB)>B

Challenge| Y p1:AAB

Recall that the synthesis rule prescribes that X must now provide a local reason for
the consequent; but instead of defending his implication (with X p,: B for instance), X
can choose to parse the reason p1 provided by Y in order to force Y to provide a local
reason for the right-hand side of the conjunction that X will then be able to copy. In
other words, X can force Y to provide the local reason for B out of the local reason p,
for the antecedent A A B of the initial implication. The analysis rules prescribe how to
carry out such a parsing of the statement by using instructions.

The rule for the analysis of a local reason for the conjunction p;: A A B will thus
indicate that its defence includes expressions such as
e the left instruction for the conjunction, written L*(p,), and
e the right instruction for the conjunction, written R”(p,).
These instructions can be informally understood as carrying out the following step: for

the defence of the conjunction p;: A A B separate the local reason p; in its left (or right)
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component so that this component can be adduced in defence of the left (or right) side
of the conjunction.

Let us now proceed to present the Analysis rules for the usual logical constants.

Analysis rules for local reasons

Move Challenge Defence
Conjunction Xp:AAB or
J P Y 7R/\ (reSp.)
' X RM(p): B
Y213 XL3(p): A
Existential quantification| X p: (3x: A)B(x) or (resp.)
Y ?R? X R3(p): B(L*(p))
XLV(p):A
Disjunction Xp:AVB Y ?v or
XRY(p):B
Implication Xp:ADB YL (p):A XR>(p):B

Universal quantification | X p: (Vx: A)B(x) YL'(p):A X RY(p): B(L" (p))

XR7(p): L
X p: -4 YL (p):4 XR>(p): L
Negation Also expressed as -~
X p:A DL YL17(p):4 Which amounts to
stating
X! 127

The operator F?8

In uttering the formula FA the argumentation partner X claims that he can find a
counterexample during a play where the antagonist Y asserts A. The antagonist Y
challenges FA by asserting that A can be challenged successfully. Thus, through this
challenge Y obliges X to open a sub-play where he (X) states A.

27 The general point of deleting the instruction in X R>(p): L is that instructions occurring in expressions
stating falsum keep un-resolved — see below structural rule SR3 on resolutions, item 3.
28 Cf. Rahman & Ruickert (2001, pp. 113-116).
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e The rules for synthesis and analysis follow those of

Y!I-A
fulfilling the distribution of duties and rights prescribed for the role of Y in the
sub-play.

In other words, the local meaning of the operator FA reduces to stating the negation

of the proposition under its scope. However, this statement might change his duties in
relation to the Socratic Rule

Challenge Defence
X TFA Y ?F
Sub-play D1 Sub-playD:
YIA X ?a(he challenges A)

Y must play under the | The local reason for the
restriction of the operator is the local
Socratic-Rule inthe | reason that encodes a
sub-play play for the negation of

A.

The operator V

In uttering the formula VA the argumentation partner X claims that he can win a play

where he (X) asserts A. The antagonist Y responds by challenging X to open a sub-play
where he (X) defends A.

e The rules for synthesis and analysis follow those of

XTA
fulfilling the distribution of duties and rights prescribed for the role of X in the
sub-play.

Challenge Defence
X 1VA Y: W
Sub-play D1 Sub-play 91
XTA

Y ?a(he challenges A)
Y must play under the | The local reason for the

restriction of the operator is the local
Socratic Rule reason that encodes a
play for A.

127



4.3.3.Global meaning

4.3.3.1. Structural rules

In the dialogical approach, validity is defined via the notion of winning strategy, where

winning strategy for X means that for any choice of moves by Y, X has at least one

possible move at his disposal such that he (X) wins:

e Validity (definition): A proposition is valid in a certain dialogical system if and
only if P has a winning strategy for this proposition.

In the present context we will deploy a variant of the structural rules. Before
providing them, let us fix the following notions:

e  Play: Aplay is alegal sequence of moves, i.e., a sequence of moves which observes
the game rules. Particle rules are not the only rules which must be observed in this
respect. In fact, it can be said that the second kind of rules, the structural rules are
those giving the precise conditions under which a given sequence is a play.

e Dialogical game: The dialogical game for ¢, written D(¢), is the set of all plays

with ¢ being the thesis (see the Starting rule below).?®

The structural rules are the following:

SRO (Starting rule)

Any dialogue starts with the Opponent stating initial concessions, if any, and the
Proponent stating the thesis. After that the players each choose a positive integer called
repetition rank. The repetition rank of a player restricts the number of challenges he

can play in reaction to a single move.

SR1 (Game-playing rule)

SR1.1 (Classical game-playing rule)

Players move alternately. After the repetition ranks have been chosen, each move is a
challenge or a defence in reaction to a previous move and in accordance with the

particle rules.

29 For a formal formulation see Clerbout (20144, b).
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SR1.2 (Intuitionistic game-playing rule)

Players move alternately. After the repetition ranks have been chosen, each move is a

challenge or a defence in reaction to a previous move and in accordance with the

particle rules. Players can only answer against the last non-answered challenge by the

adversary.%

SR2 (Socratic Rule)®!

P cannot make an elementary statement if O has not stated it before, except in the

thesis. An elementary statement is either an elementary proposition with implicit local

reason, or an elementary proposition and its local reason (not an instruction).

SR2.1 Challenging elementary sentences

Challenges against elementary statements with implicit local reasons take the form:
X! A

Y ?reason

Xa A
where A is an elementary proposition and a is a local reason.®? In the context of
dialogues for giyas it can take the form:

X'A
Ywhy?
Xa A

SR2.1.2 Responses to challenges against elementary statements.

30 This last clause is known as the Last Duty First condition, and is the clause which makes dialogical
games suitable for Intuitionistic Logic, hence the name of this rule.

3L This, rule, as extensively discussed in Sect. 3.2.1. is one of the most salient characteristics of dialogical
logic. In previous literature on dialogical logic this rule has been called the copy-cat rule or Socratic
rule and it introduces a kind of asymmetry in the distribution of roles. Clearly, if the ultimate grounds
of a dialogical thesis are elementary statements and if this is implemented by the use of the copy-cat
rule, then the development of a dialogue is in this sense necessarily asymmetric. Indeed, if both
contenders were restricted by the copy-cat rule no elementary statement can ever be uttered. Thus, we
implement the copy-cat rule by designating one player, called the Proponent, whose utterances of
elementary statements are restricted by this rule. It is the win of the Proponent that provides the dialogical

notion of validity.
32 For more details see structural rules for Immanent Reasoning SR5 in Rahman, Igbal, & Soufi (2019,
Chapter 1V); Rahman, McConaughey, Klev, & Clerbout (2018).
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If O endorsed a statement of the form O ! A at move n, P can state "you(i): A" which
expresses that P's reason for endorsing B is “you, the Opponent, have already endorsed
B at move n”. It can also take the form

PIA
O Why ?
P you(n): A (assuming O a: A at n)

SR2.1.3 Responses to challenges against the thesis of a giyas
O’s challenge to the thesis of a giyas al-dalala and al-shabah is described by SR3.

SR2.1.4 Resolution of Instructions

3) A player may ask his adversary to carry out the prescribed instruction and thus
bring forward a suitable local reason in defence of the proposition at stake. Once
the defender has replaced the instruction with the required local reason, we say
that the instruction has been resolved.

4) The player index of an instruction determines which of the two players has the
right to choose the local reason that will resolve the instruction.
For example:
X La(p): A
Y ?2.../ LA(p)
Xp: A
The choice of a local reason for resolving an instruction is restricted by the
distribution of rights and duties prescribed by the local rules.
Instructions occurring in expressions stating falsum have no resolution. In fact,

the player stating S(p): L gives up and therefore loses the play.

SR2.1.5 Requests and endorsements for giydas al-dalala and al-shabah
Qiyas al-dalala and al-shabah also require the following moves prescribed by the

development rules specific to the dialectical framework underlying these forms of

33 For more details see structural rules for Immanent Reasoning in Rahman, Igbal, & Soufi (2019,
Chapter 1V); Rahman, McConaughey, Klev, & Clerbout (2018).
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qiyas.
SR2.1.5.1 Requests based on sources.

If the request has a form that indicates sources, it must be endorsed by the respondent:

X p°: A? X! 4%
Y pi: A Y! A4
(Since in the glosses of the examples, the backing from the sources is made explicit,

we often do not add them explicitly to the notation).

SR2.1.5.2 The principal requests

Qiyas al-dalala aims at establishing a structural relation between two rulings.
Therefore, the followings are the principal requests proposed by the Proponent to the
Opponent:

P 3C*[X1, ...xn]-khastsa-I[X] ?
(P asks O to endorse that specification JC* specifies ()

P (VX:D) I(X) o< I*(X) ?
(P asks O to endorse that both rulings are in a nazir-relation)

For giyas al-shabah, the Proponent asks the Opponent to endorse that the root-case and
the branch-case are identical in relation to the property 9. This is expressed with the

following notation:

SR2.1.5.3 Mutalaba (giyas al-dalala)
The Opponent might ask the Proponent for the justification of linking the ruling J* to

the ruling (.
X I*[Xy, ...xn]-khastsa-K[X] ? X asks Y to endorse that specification I+ specifies IC.
Y mutalaba ! asking for argumentation
X@. ...G argumentation of X in order to show 1) that the

particular-general relationship holds between J(*(a) and
a: I and 2) that according to the sources JC applies iff
IJC* applies.

Y IH*[Xq, ... xn]-khasisa-H[X] Y endorses the request.
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X (VX:D) FH(xX) D IC+(x) ?

X asks Y to endorse that both rulings are in a nazir-
relation

Y mutalaba !

asking for argumentation

X @1. @n

argumentation of X in order to show 1) that both ¥C and
gCc* are particular rulings that specify some underlying
set 9, and thus, that both can be said to be equal in
relation to the deontic force and juridical effects of the
underlying general ruling; and 2) that according to the
sources IC applies iff JC* applies.

Y 1 (VX:D) FH(X) o I*(x)

Y endorses the request.

SR2.1.5.4 Mu ‘arada deployed in giyas al-dalala®

The Opponent might refuse the link between J* and JC proposed by the Proponent.

The refusal amounts to drawing a distinction (al-farq) between the application of JC*

to the root-case and the branch-case so that this ruling can be seen neither as a

specification nor a parallel of ¢, since there is another alternative pair J*®, JC°, that

(according to some sources s* which have priority in relation to the sources (that ground

P’s main thesis) applies to some root-case a® but that contradicts the thesis J((f). We

will assume that a refusal will be brought forward after the Proponent has developed

his own argument. If such an objection has been raised, a sub-play starts and a role

reversal takes place where the Opponent must defend his arguments.

P 3C*[Xy, ...xn]-khastsa-H[x] ?

P asks O to endorse that 3(* is khasisa of K.

O mutalaba !

asking for argumentation

P@...@&

argumentation of P in order to show 1) that the
particular-general relationship holds between J(*(a) and
a: I, 2) that according to the sources 3 applies iff IC*
applies.

OV I(*® [Xy,...xn]-khastsa-TC°[X]
(al-farq)

Instead of endorsing the requested assertion, O states
that a distinction is due and launches a sub-play where
he proposes as his thesis the alternative pair of rulings
gc., SC..

P mutalaba?

P asks for justification

3 See al-Shirazi (1987, pp. 116-117)
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O 3C**(f)? O asks P to acknowledge that, according to the sources
s*, the branch-case falls under the ruling J(**. Whereas,
the root-case a does not fall under this ruling (i.e. O
indicates the distinction of the root-case a to the branch-
case f with regard to this ruling).

P! 3C°*(f) P concedes it.

O I**(a*)? O asks P to acknowledge that, according to the sources,
a* (the new root-case) falls under the ruling JC*®

P! 3(**(a¥) P acknowledges it.

O I*(a*)? O asks P to acknowledge that, according to the sources,
a* falls under the ruling JC*

P! 3(*(a*) P acknowledges it.

O I** [Xy, ...xn]-khastsa-I(°[X] ?

O asks P to endorse that J(** is khasisa of C°.

P mutalaba?

P asks for justification

O @....G

argumentation of O in order to show 1) that the
particular-general relationship holds between (**(a*)
and a*: 3(*; and 2) that according to the sources X°
applies iff 3C** applies.

P! 3 [Xy, ...xn]-khastsa-IC°[X]

P endorses it, and the sub-play continues in a standard
play.

O 3C*(f,b,c)? O asks P to acknowledge that according to the
endorsement the branch-case falls under the scope of
the general ruling 3C*.

P! 3(°(f,b,c) P concedes it.

O (3C*(f,b,c) A 3((f,b,c)) > L O makes the point that the branch-case cannot fall
under two incompatible rulings (since this leads to a
contradiction).

P Ifham P concedes defeat.

After the objection and the constructive contribution of
O, the giyas is rewritten with the thesis: JC*( far )

The tree displaying the winning strategy will delete the
unsuccessful attempts.

Similar sub-plays will be triggered by objections to the arguments in support of nazir.

SR2.1.5.5 Farq and mu ‘arada-farq deployed in giyas al-shabah

For giyas al-shabah, the Opponent might refuse to accept that the branch-case and the

root-case are identical despite the fact that they both share the property ¢ since the

branch-case is distinguished from the root-case in relation to the property 9 —a

specification of ¢, and the Opponent is required to show that the distinction does not

support transferring the ruling of the root-case to the branch-case. We distinguish two
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forms: farq and mu ‘arada-farq.®® For the second form, the play continues where the
Opponent brings forward a new root-case and proposes a new giyas (between the
branch-case and the new root-case with regard to the property 9*) competing the
Proponent’s giyas. If farq or mu ‘arada-farq has been launched, a sub-play starts and a

role reversal takes place where the Opponent must defend his arguments.

Pa=,f? P asks O to endorse that the root-case and the branch-
case are identical with regard to ¢ such that whatever
in correlation with ¢ in the root-case should be in
correlation with 9 in the branch-case.

OV a#ef Instead of endorsing the requested assertion, O states
that a distinction is due and launches a sub-play where
(where 9* induces a subset in ¢ | he brings forward the specific property ¢* that both
namely, the set “all those | iMposes the distinction of the root-case to the branch-
instances of 9, that satisfy ¢*) | case and undermines the extending of the application
of the ruling of the root-case to the branch-case.

P mutalaba? P asks for justification

O —~P*(a)? O asks P to concede that the root-case does not enjoy
the specific property 9*.

P! —9*(a) P concedes it.

O 9*(f) ? O asks P to acknowledge that the branch-case enjoys
that property.

P! 9*(f) P acknowledges it.

OaZzef? Then, O asks P to endorse that the root-case and the
branch-case are not identical with regard to 9*.

P! aZpf P endorses the request.

0! {(a#/f) [3(a) N H(H)]} o L | Based on the endorsement, O states that the root-case
and the branch-case should be distinguished in
relation to the ruling .

For farq, the play stops (P concedes defeat [ifham]). As for mu ‘arada-farq, the sub-play
continues where P endorses O’s last assertion; and, then, O proposes a new thesis.

35 Al-Bajt (2001, p. 202) provides two different opinions of legal theorist (usiliyyiin) concerning farg.
Some legal theorist, such as Aba al-Hasan b. al-Qussar, say that farq does not require a counterexample
(i.e. a new root-case competing the root-case proposed by the Proponent)- that is to say, it is enough for
the Opponent to distinguish the root-case from the branch-case in relation to a specific property which
is a specification of the proposed property (let us call $¥) in order to invalidate the Proponent’s analogy.
While the others, including al-Baji, argue that farq requires a counterexample that shares with the
branch-case that specific property *. With that said, the Opponent proposes another analogy competing
the Proponent’s analogy. In fact, so far as we understood, al-Baji speaks of farq within the frame of
mu ‘arada, whereas al-Qussar, perhaps, describes farq in general. Therefore, we distinguish two forms
of farg, namely farq and mu ‘arada-farg.
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O ! IC*(f) O proposes the new thesis that the ruling 3C* (where
JC* and I are incompatible) applies to the branch-
case.

P Why ? P asks for the reason.

O I(*(a*)? O asks P to acknowledge that the ruling C* applies
toa*

P! 3(*(a*) P concedes it.

O 9*(a*) ? O asks P to concede that the new root-case a* enjoys
EP*

P! 9*(a*) P concedes it.

O a*=gpf? O asks P to endorse a* and the branch-case are
identical with regard to 9*.

P a*=pf P endorse the request.

O Jt*(a*h) ? O asks P to replace a* by the branch-case.

P! g0x(f) P implements the requested substitution.

O () A IC*() > L O makes the point that the branch-case cannot fall
under two incompatible rulings.

P Ifham P concedes defeat.

After the objection and the constructive contribution
of O, the giyas is rewritten with the thesis: JC*( f)
The tree displaying the winning strategy will delete
the unsuccessful attempts.

SR2.1.5.6 Nagd for giyas al-shabah®

The Opponent might also react by simply destroying the Proponent’s argument that the
similarity with regard to < leads to the similarity in relation to the ruling IC. In order to
do so, the Opponent must be able to demonstrate the inconsistency (rnagd) of that
assertion. This will trigger a sub-play where the Opponent is committed to bring
forward a case of which it is recorded that a different ruling to the claimed ruling

36 For giyas al-dalala, theoretically, the Opponent has the option of rejecting completely the Proponent’s
assertion by drawing a naqd-objection in order to show the inconsistency of the Proponent’s assertion
linking the rulings I(* to JC. This, again, theoretically, will trigger a sub-play where the Opponent is
committed to bring forward a new root-case to which the ruling JC* applies, but the ruling 3 does not
apply. However, so far as we know, legal theorists never provide an example of the deployment of this
form of objection for giyas al-dalala because it is difficult, not to say impossible, to find a
counterexample used to draw a nagd-objection, for there are limited cases of this form of giyas.
Therefore, we do not deploy the nagd-objection in our framework for giyas al-dalala. As for the other
forms of destructive criticism such as galb, kasr, ‘adam al-ta’thir and fasad al-wad’, they cannot be
employed in giyas al-dalala because they deal exclusively with an ‘i//a (occasioning factor).
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applies (whereas both rulings are incompatible), despite the fact that the new case and
the root-case share the property <.

Pa=,f? P asks O to endorse that the root-case and the branch-
case are identical with regard to 9 such that whatever in
correlation with ¢ in the root-case should be in
correlation with € in the branch-case.

OlFax=,f Instead of endorsing P’s assertion, O rejects it
completely and launches a sub-play where he is
committed to show that the branch-case and the root-
case cannot be seen to be identical despite sharing the
property 9, such that whatever in correlation with 9 in
one case should not be in correlation with ¢ in the other.

Pla=yf P insists his previous assertion.

O P(a*) ? O asks P to concede that a new root-case a* enjoys 9.
P! 9(a*) P concedes it.

Oa=ya*? Following up P’s previous assertion, O asks P to

endorse that a and a* are identical with regard to 9 such
that whatever in correlation with ¢ in a should be in
correlation with 9 in a*.

Pla=;a* P should endorse the request.

O ((a/a*) ? O asks P to replace a by a*— given P’s previous
assertion on the identitical relation.

P! 3((a*) P is forced to concede that a* falls under the ruling €.

O 3¢*(a*) ? O comes with an evidence from the sources showing

that a* actually falls under the ruling JC*, the ruling
different from and not compatible with the claimed

ruling.

P! 3(>*(a*) Since the evidence from the sources, P is forced to
concede that the ruling JC applies to a*.

O! ((@*) A 3*(@a*)) o L O indicates P’s inconsistency that leads to the
invalidation of P’s argument.

P! Ifham P concedes defeat

SR3 The overall development of a dialogue for giyas al-dalala and al-Shabah.

1) A dialogical play starts with the Proponent setting the thesis that some specific
legal ruling () applies to a certain branch-case.

P! ¥((far )

The Proponent’s aim is to develop an argument in such a way that it forces the
Opponent to concede the justification of the thesis.

136



Remark: As pointed out before, the main thesis is just the claim that the general ruling
applies to the branch-case. It requires a justification, that is, a proof-object for the
proposition J((far ‘). Moreover, the justification will require it to be shown that the
branch-case encodes some inner structure. One way to think about the branch-case
occurring in ¥((far) is as its being a non-canonical proof-object that will be brought to
its canonical form during the inferential moves. Implementing this requires some more
notation. In order to limit this, when occurring in an inference, we will deploy the
notation “far” for its non-canonical form and “f.y, ..., 2 for its canonical form. The
same applies to the root-case.

2) After agreement on the finiteness of the argument to be developed, the Opponent
will launch a challenge to the assertion by asking for the occasioning factor
justifying the thesis:

O flla?

3) The Proponent’s aim is to develop an argument in such a way that it forces the
Opponent to concede the thesis. In case of dalala but not shabah the Proponent
will try to show that there are sufficient elements to assume that there is some
underlying occasioning factor, despite the fact that no precise occasioning
factor can be found. In order to develop his argument, the Proponent will start
by choosing (to the best of his juridical knowledge) a root-case from the sources
for which the ruling 3C has been applied and will ask the Opponent to endorse
it.

P I(asl)?

Remark: The main aim behind this move that motivates the whole argumentation
consists in the Proponent forcing the Opponent to endorse the thesis because of some
specific indications (in the case of giyas al-dalala) or resemblances (in the case of giyas
al-shabah) brought forward by the Proponent himself. The endorsement of the
Opponent, at the end of the play — if such an endorsement takes place—, allows the
Proponent to justify his thesis by bringing forward one of the following statements:

daldla st 5((f,b)
(3C(f,b) is justified by the khasisa-relation between both rulings)

dalala "% 5((f,d,t)
(3C(f) is justified by a nazir-relation between both rulings)

shabah % %((f b)
(9C() is justified by a shabah-relation between root- and branch-case).

4) Since the evidence backing J((as/) comes from the sources, the Opponent is
forced to concede it.

O ! 3(asi)

137




5)

Once the Opponent has endorsed J((as/), and given that the occasioning factor
cannot be learned, the Proponent will look in the sources for another suitable
ruling (9C*). This new ruling also applies to the root-case. The Proponent will
proceed by forcing the Opponent to acknowledge this.

6)

If the Opponent concedes that both of the rulings JC* and I apply to the root-
case, the Proponent will look to associate JC* with JC when applied to the root-
case by asking the Opponent to acknowledge that the ruling JC* is either a
specification (khastsa) of the ruling 3C or a parallel (nazir) of the ruling IC. This
launches a giyas by indication (dalala) — since indication by khasisa is a stronger
indication than one by razir, we will assume that the Proponent will start with
the former. The giyas al-dalala will thus be launched by a move either of the
form

P IC*[Xy,...xn]-khasisa-H[x] ? (requesting O to endorse a khasisa-
link)

or

P 3([X]-nazir-3¢:[x] ? (requesting O to endorse a nazir-link)

7)

The Opponent might ask for justification (mutalaba) of the proposed link or
refuse it. The refusal amounts of drawing a distinction (al-farg) between the
application of IC* to the root-case and the branch-case so that this ruling cannot
be seen as a specification (or a parallel) of I If such an objection has been
raised, a sub-play starts and a role reversal takes place where the Opponent must
defend his arguments following the prescriptions of step 8 (or 9 in the case of
nazir). Once the sub-play ends and the Proponent concedes defeat, the whole
argument is re-written with the thesis justified by the sub-play.

8)

If the Opponent asks for a justification of the claim that a khasisa-relation links
both rulings, the Proponent must, first, be able to show that the particular-
general relationship holds and second, bring forward evidence from the sources
(shahadat al-usul) that co-presence and co-exclusiveness apply to the link
between those rulings — recall the formulation of co-presence and co-
exclusiveness for the khasisa-relation given above. If the Proponent does not
succeed and if the indication is not one of nazir, the play stops, unless it switches
to giyas al-shabah.

9)

If the Opponent asks for a justification of the claim that a nazir-relation links
both rulings, the Proponent must fulfil two main tasks. First, the Proponent must
prove that both JCand JC* are particular rulings that specify some underlying set
9 — and thus, that both can be taken to be equal in relation to the deontic force
and juridical effects of the underlying general rule. Second, the Proponent must
bring forward evidence from the sources (shahdadat al-usil) that the ruling 3C*
applies if and only if the ruling I does. In doing so, it is also established that,
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whatever the occasioning factor of one of the rulings is, it must be the same as
that of the other. If the Proponent does not succeed, the play stops, unless, it
switches to giyas al-shabah.

10)

Once the Opponent concedes that the ruling IC* stands in either a khasisa or a
nazir relationship with I, and since the ruling 3* does apply to the branch-case,
the Proponent will ask the Opponent to acknowledge that the branch-case too
falls under the ruling 3C. So, while conceding this the Opponent concedes the
main thesis brought forward by the Proponent. This concession of the Opponent
leads him to also concede that whatever the ‘i/la for the ruling JC* is, it must be
the same as that one occasioning (.

11)

If at the start (step 5) the play already applies giyas al-shabah, or after
unsuccessful attempts to apply giyas al-dalala switches to giyas al-shabah, then
the Opponent will be asked to concede that the set (of properties or ruling(s)) ¢
which applies to the root-case also applies to the branch-case.

12)

If conceded, the Proponent can ask the Opponent to acknowledge that the root-
case and the branch-case can be taken to be identical in relation to ¢, such that
whatever in correlation with ¢ in the root-case should be in correlation with that
in the branch-case (the move of this request being: P a =, /' ?). If the Opponent
concedes it, this will lead to the Opponent conceding the main thesis.

13)

The Opponent might refuse to accept that the branch-case and the root-case can
be taken to be identical despite the fact that they both share the property <. In
this case, the Opponent must be able to draw a distinction (al-farq) between the
root-case and the branch-case. This move will trigger a sub-play where the
Opponent is committed to bring forward a specific property 9* that distinguishes
the root-case from the branch-case, despite the fact that both cases share some
general property 9. Furthermore, the Opponent is required to show that the
distinction does not support transferring the ruling of the root-case to the branch-
case. We distinguish two forms: farq and mu ‘arada-farq. For the second form,
the play continues where the Opponent brings forward a new root-case in order
to propose a new giyas between the branch-case and the new root-case. The sub-
play then continues in a standard play for giyas al-shabah.

14)

The Opponent might also react by simply destroying the Proponent’s argument
that the similarity with regard to & leads to the similarity in relation to the ruling
IC In order to do so, the Opponent must be able to demonstrate the inconsistency
(nagd) of that assertion. This will trigger a sub-play where the Opponent is
committed to bring forward a case of which it is recorded that a different ruling
to the claimed ruling applies (whereas both rulings are incompatible), despite
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the fact that the new case and the root-case share the property <. If the Opponent
succeeds, the Proponent must concede defeat, and the play stops.

SR4 Winning rule

This structural rule requires some additional terminology:

Terminal play: A play is called ferminal when it cannot be extended by further
moves in compliance with the rules.

X-terminal: We say it is X-terminal when the last move in the play is an X-move.
Player X wins the play C only if it is X-terminal, unless he states L. The player
who states falsum loses the play.

Strategy: A strategy for player X in D(¢) is a function which assigns an X-move
M to every non terminal play { having a Y-move as last member such that
extending  with M results in a play.

X-winning-strategy: An X-strategy is winning if playing according to it leads to
X-terminal play no matter how Y moves.

Winning-strategy resulting from a cooperative move: Winning strategies
constituted by plays where cooperative moves took place will disregard the
unsuccessful attempts and also the justification of the sub-play. More precisely, it
will proceed as if the Proponent has chosen the property resulting from the sub-
play. Accordingly, the winning strategy will include moves where the Proponent
rather than the Opponent asserted the efficiency of the relevant property.

4.3.4.Examples of dialogues for giyas al-dalala and al-shabah

The notation, terminology and moves to be deployed in the following dialogues will be

disclosed in the context of the plays. In the following section we will present a

generalization of such kinds of dialogue.
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4.3.4.1. A dialogue for giyas al-dalala I : the deployment of khaszsa

Here we deploy the same notational conventions as those of the schematic diagram

above. The particular specification JC*(x, y, z): prop (x: @ y: CX) VvV €&(X), z: J(x,

rightv(y))) at stake in this example is the following:

“L(x)” (which presupposes “L(x): prop (x: @) stands for “ron-obligatory
undertakings of the type @ (prostration).”

“L*(x,y, )" stands for “undertakings of the type @ (x) to be performed on the back
of a camel while travelling without validating excuse (y) are allowed (z)”.

“@” stands for the root-case “sujid-prostration of supererogatory prayer”, which
is one of the actions allowed to be performed in a non-canonical way. The term
supererogatory corresponds to the modality recommendable action (musta/abb)
and applies to actions that are rewarded if performed but neither sanctioned nor
rewarded if not performed.

“f” stands for the branch-case “sujiid-prostration of Qur’an recital”.

“b” stands for some evidence from the sources that undertakings of the type @ can
be performed either in canonical or non-canonical form.

“c” stands for some evidence from the sources that the general ruling, which allows
actions of the type @, includes non-canonical undertakings of that type.

Table 4.1. Dialogue for giyas al-dalala |

O P

responses | responses | Main Thesis
Sujud al-tilawa (far?) is not an
obligatory undertaking

I I((far )
1 | Why? What is the ‘illa? 20 1,002 According to the sources,
(challenge | (responds | supererogatory prayer (asl) is not
s move 0) tﬁ 1 with | an obligatory undertaking, is it?
the
request of
illa ? en((liorsing Hash)?
2)
3 | Yes, it is non-obligatory. 12 (3,014 Is supererogatory prayer one of
(responds those undertakings that are
! 3(asl) to the allowed to be performed on the
request of back of a camel while travelling,

move 2) without a validating excuse?
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I*(ash ?

Yes, it is.

! IC*( asl)

65,016

Is sujiid al tilawa also allowed to
be performed on the back of a
camel while travelling, without a
validating excuse?

JC*(far ) ?

Yes, it is.

1 9C*(far )

$7(3,5),

Don't you see that the relation of
the allowed status of an
undertaking to be performed on
the back of a camel while
travelling, without a validating
excuse, to the non-obligatory
status of that undertaking has the
form particular-general? If we
return to your assertions 3 and 5,
can't we say that the second ruling
is a specification of the first one?

FC*[X1, ...xn]-khasisa-H[X]?

Justify!
mutalaba !

78

1) According to the sources
(shahadat al-usil), supererogatory
prayers (a) are one of those
undertakings allowed to be
performed on the back of a camel
while travelling, without a
validating excuse, and the sources
testimony too that all those kinds
of  undertakings are  non-
obligatory.

I L*(a,b,c) is the case and this
presupposes that
L*(x,y,2): prop (X: @ y: @X)V&(x),

z: L(x, rightV(y)))

2) At the same time, according to
the sources, obligatory
undertakings, such as obligatory
prayers (a*), are not allowed to be
performed on the back of a camel
while travelling, without a
validating excuse.

I =L *(a*b*,c*) is the case. That
is, those obligatory prayers a*, that
when carried out in a non-
canonical manner are forbidden by

10
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I (=:L), are also forbidden by I(*
((=:.L*),). This presupposes that
SL*(x*y*,2%): prop (x*: @ y*:

C(x) Ve (x), z*: =L(X,
rightv(y*))).
This also  presupposes the

formation of O(a*), where a*: @is
actually O(x, y)): prop (x: @ v:
&)

—L(x, y): prop (x: @ y: €(X))

11

Given these arguments | concede
your previous request

VIC*[Xq, ... xn]-khastsa-FH[X]

18, (10).
(¢}
endorses 8
after the
sub-
arguments
developed
in 10

711

If it is the case, and given that
according to 7 sujid al tilawa is
allowed to be performed on the
back of a camel while travelling,
without a validating excuse, and
given your endorsement of the
khasisa-relation between both
rulings, should not this lead to the
conclusion that branch- and root-
case share the same ‘illa?

you(7): C*(far 9
z: (illa(x): aC?
z: (illa(x): IC*?

12

13

I do endorse that whatever the ‘illa
is, it must apply for both rulings.

z: (illa(x): %
z: (illa(x): ac*

112

13,
14

But then you should also
acknowledge that the general form
of the khasisa-relation between
both rulings also applies to f: @ and
that it can be carried out in a non-
canonical way, according to the
general ruling, which allows those
kinds of actions to also be
performed non-canonically. Hence
you should endorse

L(f,b,c)?

14

15

| agree.

I L*(f,b,c)

14

015,
16

Fine. Now, given this and your
endorsement of the khasisa-
relation, you should also endorse

L(f, b)?

16

17

Indeed, its allowed status to be
performed on the back of a camel
while  travelling, without a
validating excuse is the indication
(dalala) of the fact that it
instantiates the factor occasioning
the non-obligatory status.

116

So, this provides the justification
for the thesis you were asking for
with your first move: sujiud al
tilawa is mnot an obligatory
undertaking. Thus, the relation of
khasisa provides an indication that
whatever the occasioning factor
behind both rulings is, it is the

18
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same. Summing up; the
' L(f, b) justification of my thesis is
grounded on an indication by
khasisa.
dalala ™ *asisa% = ¢: L(f, b).
1lzam
(I concede defeat)

4.3.4.2. A dialogue for giyas al-dalala 11 : the deployment of nazir

Table 4.2 Dialogue for giyas al-dalala 1

O P
responses | responses | Dhimmi’s zihar is legally valid.¥’ 0
! ((far )
1 | Why? What is the illa? 20 (1,002 Is Muslim’s zihar legally valid? 2
illa? H(ash) ?
3 | Yes,itis. 12 (3,004 | Is Muslim’s taldq legally valid?® | 4
! H(ash) I*(asl) ?
5 | Yes,itis. 14 (5,16 Is Dhimmis talaq legally valid? 6
! 3*(asl) JC*( far ) ?
Yes, it is. 16 . 5 (3),! | Ifwereturntoyour assertion3and | 8
8 5, it is clear that the validity of
! 9C*(far ) talag and the validity of zihar are
parallel (nazir) cases that run
together. Right?
(VX:D) H(x) o IH*(x)?
Justify! ?8 '9 @ Don't you see that both the | 10
mutalaba ! validity of the Muslim's talag and
the validity of its zihar are two
kinds of divorce-declarations in
matrimony with the same deontic
force and juridical consequences?

37 Al already mentioned, the term "zihar" —a component of the ruling 9C: "zihar is legally valid"— is an
ancient form of divorce-statement by the husband.
38 The term "taldq" — a component of the ruling 3(*: " talag is legally valid" — is the standard form of

divorce-statement by the husband.
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So, both are applications of
different forms of legally valid
divorce-declarations?

In other words, don’t you see that
IC*(dhimm1’), and IC*(muslim)
F((Muslim), share the following
structure?

valid (x,y,z) prop (x: Human, vy:
divorce-declaration(x), z: talaq(x,

¥))-

valid (x,y,z) prop (x: Human, vy:
divorce-declaration(x), z: zihar(X,

¥))-

11

Can you develop your argument?

mutalaba !

210 (8)

111

@: More generally, according to
the sources, for all those whose
talag-declaration is valid, their
zihar is valid, such as the
declaration of mature Muslims.

In other words, the following
holds:

' (vx: Human){valid(x,d,t)>
valid(x,d’,t’)} true

Assuming

d, d’: divorce-declaration
t: talag-declaration

t’: zihar -declaration

@: According to the sources, for
all those whose talag is not valid,
their zihar is not valid either, such
as the declarations of children and
madmen.

Thus, the following holds (under
the same assumptions as before):

I (vx: Human){ —wvalid(x,d,t) >
—wvalid(x,d’,t’)} true

@ Therefore, by evidence of the
sources (shahddat al-usiil) we can
conclude that for those whose
talag is valid, their zihar is valid,
and for those whose falaq is not
valid, their zihar is not valid (man
sahha talaquhu sahha ziharuhu).

12
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I (vx: Human){ valid (x,d,t) oc
valid (x,d’,t’)} true.

13 | Given these arguments | concede | ! (8) 12 ? 13(7), | If it is the case, and, given 7 that | 14
your previous request. 14 Dhimmis talag is legally valid,
should not this lead to validity of
F(VX:D) H(X) o= IC*(X) his zihar? Moreover, we must also
conclude that the relation of nazir
provides an indication that
whatever the occasioning factor
behind both rulings is, it is the
same.
you(7): C*(far )
z: (illa(x): aC?
z: (illa(x): FC*?
15 | Indeed, the validity of Dhimmis | ! 14 ? 13, ¢! | Hence, given this and your | 16
talaq is an indication (dalala) that 16 endorsement of the nazir-relation
the factor occasioning its validity between both rulings, you should
is the same as that occasioning the also endorse
validity of its zihar.
H(fdt)?
z: (illa(x): 9C?
z: (illa(x): FC*?
17 | I agree. The branch-case can be | ! 16 So, this provides the justification | 18
concluded as falling under ruling for the thesis you were asking for
X with your first move: Dhimmi’s
zihar is valid because of the
LH(fd’t) validity of his talaq that you just
endorsed.
dalala™"= % 3((f,d’,t")
19 | llzam
4.3.4.3. A dialogue for giyas al-shabah
Table 4.3. Dialogue for giyas al-shabah
@) P
responses | responses | The slave is legally permitted to | O
own.
! J((far )
1 | Why? What is the illa? 20 (1,02 Is the free person legally | 2

illa ?

permitted to own?

I(asl) ?
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Yes, it is.

' H(as)

(3,014

But a free person and a slave can
be seen as being equal in relation
to their right to own. Right?

a =y f? (where "9" stands for the
conjunction of properties
P1(XO)AP(X)AD(x) (x: Human))
establishing the right to own.

Justify!
mutalaba !

74

65,016

The free person is a human being
to whom instructive
communication is  addressed
(mukharab) (91); and he can be
rewarded (muthab) (P2) and be
punished (mu’daqab) (9s). Is that
right?

P1(a)APe(a)nFs(a) ?

Yes, it is.

1 P1(a)AFPe(a)ATFs(a)

(7,18

The slave is also a human being to
whom instructive communication
is addressed; and is rewarded and
punished. Is it right?

PIHATHATS() ?

Indeed.

1 P1(HAP(H)ADs()

69,4110

According to these endorsements,
it seems reasonable to consider
them identical in relation to 91-s,
right?

Given:
you(7): P1(a)nFe(a)rFs(a)

you(9): P(HAPR(HAP3(f)
a :éPlrsf‘?

10

11

I agree.

! a :’él‘wrsf

110

; 11, ¢!

12

If that is the case, and given 3 that
the free person is legally permitted
to own, should not this be similar
to permission for the slave to own?

S(alf)?

12

13

Indeed, according to their
resemblance, the permission of the
free person to own vyields its
analogous permission for the
slave.

()

112

So, this provides the justification
for the thesis you were asking for
with your first move: the slave is
permitted to own because it is
analogous to such permission of
the free person based their
resemblance in relation to the set
of properties 9.

I shabah -5 ((f)

14

1llzam
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CHAPTER 5
ARSYAD AL-BANJARI: A BANJARESE SHAFI‘I SCHOLAR

5.1. Banjar and Islam

The Banjarese, or as they like to call themselves, urang Banjar (Banjar people), is the
native ethnic group in South Kalimantan, Indonesia. It is one of the largest ethnic
groups in Indonesia. According to the 2010 statistics data (Badan Pusat Statistik, 2011),
the number of the Banjarese in Indonesia reached 4,127,124 persons and most of them
live in South Kalimantan with the total population reached 2,686,627 persons, in
Central Kalimantan with 464,260 persons and in East Kalimantan with 440,453
persons. Nevertheless, the term Banjar at first was not used to describe an ethnic group.
Mary Hawkins (2000) argues that the term urang Banjar (Banjarese) emerged as a term
of ethnic identification in the 1930s. ‘Banjar’ was formerly only connected with the
Banjar Sultanate that was historically the continuation of Negara Daha and Negara
Dipa, the Hindu Kingdoms established by immigrants from Java around the thirteenth
century. Previously, the Budhist Kingdom of Tanjung Pura was established by Malay
immigrants from Sumatera around the fifth to sixth in South Kalimantan.*

The research conducted by Regional Research and Development Agency of South
Kalimantan (Badan Penelitian dan Pengembangan Daerah Propinsi Kalimantan
Selatan) in 2007 provides the fact that the Banjarese at least consists of some original
ethnicities: the Malays as the majority and some local Dayaks such as Bukit, Ngaju and
Maanyan.? Moreover, if we include the Sultanate of Banjar as the continuation of the
previous Hindu-Buddhist kingdoms founded by the Malay and Javanese, Banjarese
certainly also comprises the Javanese ethnic. These various ethnicities, with their

cultural backgrounds, constituted the elements that create the Banjarese culture. In

! More detail about the history of Banjar, see Ras (1968); Ideham et al. (2007a).
2 See ldeham et al. (2007b)
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other words, the Banjarese was formed through cultural interaction between the
different ethnic groups. The Banjar language (Basa Banjar) is a better example of how
‘Banjar’ was created by such cultural interaction. J.J. Ras (1968) in his introduction of
Hikajat Bandjar indicates that the Banjar language which was used in everyday life at
the time the Hikajat was written is rather an ancient type of Malay?® that is covered by
some Dayak dialects and mixed with Javanese. It was confirmed later by the research
conducted by Regional Research and Development Agency of South Kalimantan in
2007. According to the research, most of the Banjar language vocabularies are taken
from Malay and a small number of them are found similar to Javanese and Dayak
languages such as Ngaju, Maanyan, and Deyah. The word “Banjarmasin”, for example,
is originated from the word “banjarmasih” which consists of “banjar” and “masih”.
The word “banjar “is originally from Malay and it means village. While the word
“masih” is the term used in the Ngaju language for Malay people. Thus, the word
“banjarmasih” means the village of Malay people.*

The Banjarese have the reputation of being practicing Muslims in the sense that
they perform the so-called five pillars of Islam. They pray five times a day, they fast in
the days of Ramadan, they pay zakat (alms-giving), they intend to perform hajj
(pilgrimage). Islam indeed animates and has an important impact on the way of life of
the Banjarese. The Banjarese also apply Islamic teachings for commercial and civil
acts such as trade, marriage, divorce and distribution of inheritance. Islam shapes too
the construction of the city of Banjarmasin and its villages, in such a way that every
village of the city has its own langgar (prayer house). This led Banjarmasin to be
known not only as “kota seribu sungai” or “a thousand rivers city”, but also “kota
seribu langar” or “a thousand prayer house city”. Islamic events are also very often
carried out by the Banjarese, particularly when it comes to the special Islamic days. In
the month of the Prophet’s birth (Rabi‘ al-awwal), for example, the commemoration of

3 Given this fact, Alfani Daud maintains that ancestors of the Banjarese probably came from Malay
Sumatra. See Daud (1997, pp. 1-4).
4 See Ideham et al. (2007h)
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the Prophet’s birth carried out by the Muslim communities can be found almost every
day in every village of Banjar land. In a nutshell, Islam is the reference for the
Banjarese norms and social lives.

Moreover, Islam seems to have become the identity of the Banjarese. As pointed
out by Hawkins (2000), “So what do people mean when they call themselves ‘Banjar’?
The term Banjar does not relate to common occupation, or common language, but there
is one context in which people of southern Kalimantan will invariably identify
themselves as Banjar, and that is in reference to religion”. Even, Dayak people who
convert to Islam will “become urang Banjar”. In other words, as stated by Chalmers
(2007), to be an ethnic Banjarese is, by definition, to be a Muslim.

When Islam first came in Banjarmasin is still questionable, though some say that
it was probably by the end of the 15th century through trade activities. What is certain
is that the Islamic Kingdom or the Sultanate of Banjar was established in the 16th
century as the compensation for assistance provided by the Demak Sultanate to Prince
Samudra in the seizure of the Negara Daha Kingdom’s throne against his uncle, Prince
Temanggung. Prince Samudra was appointed the first Sultan and was given the name
of Sultan Surian Shah or Surian Allah by an Arab. With the establishment of the
Sultanate of Banjar, Islam became the official religion of the state® However,
Mujiburrahman (2017) points out that it was a formal conversion without a deep
understanding of beliefs and practices of Islam. Hence, as indicated by Azyumardi
Azra (2004), during the earlier period of Islamization, adherents to Islam, by and large,
were confined to the Malay population; Islam only very slowly made inroads among
the Dayaks. Even among Malay Muslims, the adherence to Islam was evidently

nominal and did not go beyond the utterance of the confession of faith. The process of

5 See Azra (2004). In relation to Pangeran Samudra’s conversion to Islam, Ian Chalmers (2007) pointed
out that there are various interpretations of the way this process took place, differing chiefly on the
timing. One possibility is that the conversion was the outcome of a deal he had made with the Demak
Sultanate for the latter’s military aid as mentioned in Hikajat Bandjar. On the other hand, there is
evidence that Pangeran Samudra had already converted to Islam: the letter seeking Demak’s support was
written using Arabic script, which may be an indication that Muslim scholars were already established
at court.
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Islamization became more intense by the eighteenth century after the return of
Muhammad Arsyad ibn Abdullah al-Banjari (1122-1227H/1710-1812), the figure of

our research, from studying in Mecca and Medina.

5.2. Arsyad al-Banjari’s life and journey with the Shafi‘t School

Arsyad al-Banjari was born on Safar 1122H/March 1710 in Lok Gabang, Martapura,
south Kalimantan. He passed away on Shawwal 1227H/October 1812 in Dalampagar
Village, and was buried in Kalampayan. For this reason, he is called by the Banjarese
Datu Kalampayan. His basic religious education was probably obtained from his
parents and local teacher in his own village, as there is no evidence that a formal school
or an Islamic school existed in Banjar during his childhood. When he was seven years
old, Arsyad al-Banjari was famous for his intelligence and his impressive paintings that
led Sultan Tahlil Allah (1112-58/1700-45) to take him to live in the court of the
Sultanate where Arsyad al-Banjari got further education, especially in religious
knowledge.

There is no specific information about the lessons he obtained at the court, as well
as the teachers who taught him. However, if we take into consideration the way Islam
developed in Indonesia at that time, there is a strong indication that what Arsyad al-
Banjari acquired was the Islam attached to both the school of Ahl al-Sunnah wa al-
Jama‘ah and the Shafi‘t as the school of law. Furthermore, in relation to the latter, let
us recall that the Banjar Sultanate had a close relation with the Demak Sultanate which

was affiliated to the Shafi‘t School of law.

5.2.1.Arsyad al-Banjari’s studies in Mecca: jurisprudence, transmitted and

rational sciences

When Arsyad al-Banjari was about 30 years old, he went to Mecca in order to pursue

further studies at the expense of the Sultanate. In the eighteenth century, Mecca was
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apparently dominated by Shafi‘t scholars, three of whom had a decisive influence on
Arsyad al-Banjari.

In Mecca, as mentioned by Azra (2004), Arsyad al-Banjari and his fellow students
from the Archipelago (Nusantara) such as ‘Abd al-Samad al-Palimbani and Dawud al-
Fatant learned with the Egyptian Shafi‘T scholar ‘Ata’ Allah al-Masr1 al-AzharT al-
Makki. Regarding the biography of al-Masri, the relevant biographical dictionaries® do
not provide an accurate information on the dates of his birth and death, though it is
reported that he died after 1188H/1774.” Al-Masri studied in al-Azhar University Cairo,
because of that he carried the surname, lagab, al-Azhari. Having completed his study
in al-Azhar, al-Masri migrated to Mecca and taught at Masjid al-Haram.

Crucial for completing the picture on Arsyad al-Banjari intellectual background is
that his teacher al-MasrT was a Shafi’T scholar, known as an accomplished expert in
literature and logic. In fact, al-Masri wrote several works on literature and logic, among
them are Nihaya al-‘Arab fi sharh Lamiya al- ‘Arab and Mantiq al-Hadir wa al-Bad.

Arsyad al-Banjari also had occasion to listen and learn from ‘Abd al-Mun‘im al-
Damanhari (1101H/1690-1192H/1778). Al-Damanhtiri was an Egyptian scholar
proficient in both transmitted sciences (‘ilm al-naqli) and rational sciences (‘ilm al-
‘aql?) including logic, rhetoric, rational theology, jurisprudence, Qur’an recitation,
medicine, anatomy and arithmetic. In terms of jurisprudence, al-Damanhiri was very
known for his knowledge on the four schools of Sunni Islamic law.® He was Shaykh in
al-Azhar university; and became the rector in the year 1768 and occupied the position
until his death ten years later. It has been said that he visited Mecca in 1177H/1763 in
order to perform the pilgrimage.® During al-Damanhiri visit to Mecca, some students,
including Arsyad al-Banjari and his fellow students from the Archipelago, came to

study with him.

® See Kahala (1993, p. 379); ‘Ayish and Qaisar (2003, p. 222); al-Zarkalt (2002, p. 236).

7 See ‘Abd Allah Muhammad ‘Isa al-Ghazali (1991/1992).

8 On al-Damanhiiri, see al-Jabarti (1998, vol.1, 2725); Kahala (1993, vol. 1, p. 303); al-Zarkalt (2002,
vol. 1, 163).

® See Moshe Perlmann (1971)
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At the time of his studies in Mecca, that lasted for about thirty years, Arsyad al-
Banjari lived in a house he bought in Shamiyyah Village (financially supported by the
Banjar Sultanate). The house was called Barhat Banjar, which is still nowadays how it
is called. In the last years of his living in Mecca, it is reported that he was delegated by
his teacher, ‘Ata’ Allah al-MastT, to teach students in the Haram Mosque of Mecca —
an important recognition of his proficiency and mastery in religious sciences.

5.2.2.Arsyad al-Banjari’s studies in Medina: sufism, religious thought and

practice, and further studies on Shafi‘i thought.

Still wishing to extend and deepen his knowledge, together with his fellow students
from the Archipelago, Arsyad al-Banjari continued his studies in Medina. In Medina,
Arsyad al-Banjari studied with Muhammad ibn ‘Abd al-Karim al-Sammani al-Madanf,
the comrade of ‘Ata’ Allah al-Masri. Al-Sammani was born at Medina around
1130H/1718 and died there around 1179H/1775.1°

Al-Sammani was the founder and the leader of the Sammaniyya Sufi order, Tariga
al-Sammaniyya, affiliated to the Sufi orders of Khalwatiyya, al-Qadiriyya and
Shadhiliyya. His grave is in the Baq, the oldest cemetery in Medina, close to the graves
of the Prophet wives and the celebrities of yore. As pointed out by Drewes (1992), the
very location of the grave already indicates the degree of respect he enjoyed in his
native town. Al-Sammant was raised by his father in Medina and studied with some
great scholars. After a thorough study of the Shafi’i school of jurisprudence, in
1174H/1760 al-Sammani was sent to Egypt where he was respectfully received by
former students of his father. Al-Jabarti reported that in Egypt, al-Sammani organized
a dhikr forum, halagat al-dhikr, (a forum for the repetitive utterances of short sentences
glorifying God) at the Mashhad al-Husaini, which drew a lot of people. After his visit
to Egypt, al-Sammani, returned to Medina, where later on after his father passed away,

he was appointed as the leader of scholars (shaikh) (replacing his father’s place). Al-

10 See Kahala (1993).
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Sammani wrote some known works on sufism, among them are al-futithat al-ilahiyya
fi al-tawajjuhat al-rihiyya and al-nafhat al-ilahiyya fi kaifiyya sulitk al-tariga al-
mukzammadiyya.!

Al-Sammani had a great influence on Arsyad al-Banjari’s religious thought and
practice, particularly on Sufism (tasawwuf). In fact, al-Banjari was considered the
khalifa of this Sufi order, that is to say that he was master of this Sufi order.2

Let us point out that the spread of the Sammaniyya Sufi order in Kalimantan cannot
be separated from Arsyad al-Banjari’s role in its promulgation. This role of Arsyad al-
Banjari contributed to al-Sammani reputation among the Banjareses who call him the
late Syekh Seman. Even nowadays, every year, Banjarese commemorate his death by
means of a remembrance act called haul in Indonesian. Moreover, his managib
(encomium) containing the praise and short biography is often read by the Banjarese
in ritual meetings or religious teachings.

In Medina, in addition to his learnings on Sufism Arsyad al-Banjari continued to
delve more deeply into Shafi‘T thought. Particularly so by studying with Sulayman al-
Kurdi (1715-1780), the colleague of al-Sammani. Al-Kurdi was known as a great
scholar who mastered transmitted religious sciences (‘ilm al-naqli) and rational
sciences (‘ilm al-‘aqli), even he was described to have been one of the mountains of
sciences (jabalan min jibal al- ilmi). He was born in Damascus, and when he was one
year old his father brought him to Medina, where he grew up and spent most of his life.
He was one of the most prominent Shafi‘1 scholars of his time and became the Shafi‘l
muftt (jurist consult) in Medina.®® Al-Kurdi wrote several important works on Islamic
jurisprudence. As pointed out by van Bruinessen (1998), in Indonesia the best-known
work on Jurisprudence of al-Kurdi is his al-Hawashi al-Madaniyya (still reprinted in

Indonesia). The al-Hawashi al-Madaniyya constitutes an extensive commentary on Ba-

11 See al-Jabartt (1998, vol. 1, p. 480) and al-Di‘basi (2014).
12 See Abu Daudi (1996); and Zaid Ahmad (2015).
13 See al-Jab1 (2011).

156



Fadl’s al-Mugaddima al-Haddramiyya — or rather a supercommentary on an earlier
commentary by Ibn Hajar, Minhaj al-Qawim.

Sulayman al-Kurdi is known as being the teacher who had the greatest influence
on Arsyad al-Banjari. Al-Kurdi’s influence to Arsyad al-Banjari is made apparent by
the fact, among others, that Arsyad al-Banjari’s works, such as Sabil al-Muhtadin,
Kitab al-Nikah and Lugyat al- "4jlan rely on the commentaries (shurizh) of 1bn Hajar al-
Haytami and Shams al-Din al-Ramli, two sixteenth-century jurists who commented on
al-Nawaw1’s Minhaj al-Talibin. This is most likely due to the suggestion of al-Kurdi
that all Shafi‘T scholars must rely on these two works because of an overwhelming,
though seemingly not unanimous, agreement among scholars that al-Nawawi is one of
the highest authorities in the Shafi‘T school.*

Another indication of the influence of al-Kurdi on Arsyad al-Banjari is that the
latter often consulted his teacher not only in theoretical but also in practical matters in
his own homeland. One of these occasions relates to the Sultan of Banjar decision to
fine those subjects who fail to perform the Fridays prayer (in order to improve public
attendance). It is likely in this context that Arsyad al-Banjari asked his teacher
Sulayman al-Kurdrt to explain the differences between zakah (obligatory ‘alms’) and
tax — for the Sultan of Banjar fine were categorized as tax rather than as zakah.* Al-
Kurd?’s responses were recorded by Arsyad al-Banjari in his work Fatawa Shaykh
Sulayman al-Kurdr (208 Gledss &b (s 538) which is written in Arabic, unfortunately, it
has not been found.

Besides the mentors of Mecca and Medina mentioned above, some Arsyad al-
Banjari biographers report the influence of other important teachers, one of them was
Ibrahim al-Ra’is al-Zamzami, from whom Arsyad al-Banjari studied /m al-falak
(astronomy), a field in which he became a leading authority among other scholars in
the Archipelago. In fact, Arsyad al-Banjari wrote two treatises in this field, namely

14 See al-Kurdt (2011, pp. 37-38). Cf. El Shamsy (2013, p. 292).
15 See Abu Daudi (1996).
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Risalat “Ilm Falak (&4 sle 4l ) which is written in Arabic, and Kar Dunia dan
Khatulistiwa (s sisY) baa la is JS), which is written in Malay. Beyond these theoretical
outcomes of his study on Astronomy there is evidence on the practical implementation
of this knowledge such as correcting the position of gibla (the direction to Ka’ba), in
the mosques Jembatan Lima, Pakojan and Luar Batang in Jakarta.

Having studied 30 years in Mecca and 5 years in Medina Arsyad al-Banjari still
had the intention to advance his knowledge in Egypt and conveyed his intention to his
mentor, al-Kurdi. The teacher appreciated his intention, but suggested him to return to
Banjar, as the teacher believed that he had already mastered various branches of Islamic
knowledge, and therefore it would be more useful for him to start teaching Islam in his
homeland. ** Arsyad al-Banjari accepted the teacher’s suggestion and left Mecca and
Medina in 1186H/1772 heading to Banjar.

5.3. Re-Islamization of Banjar and the employment of giyas

Arsyad al-Banjari arrived at Banjar in Ramadan of 1186H or the end of 1772. He was
welcomed by Sultan Tamjid Allah with a royal ceremony. After his arrival, he started
the process of re-Islamization of Banjar, in the sense of intensifying the integration of
Islamic teachings into the Banjarese society. Besides his writing activities which
yielded some manuscripts that became a reference for the Banjarese norms and social

lives!’, Arsyad al-Banjari carried out some important practical projects toward re-

16 See Halidi (1968) and Abu Daudi (1996).

17 Arsyad al-Banjari was a productive writer. He wrote many works relating to various branches of
Islamic knowledge. Apart from those already mentioned, he also wrote the followings: Usil al-Din
(0 Jsal), Parukunan Basar (U 0bsSJ3), Lugzat al- ‘Ajlan (oMY ), Kitab al-Nikah ('S <),
Kitab al-Fara'id (o= _4) SS), Sabil al-Muhtadin (0:Xie<) Sxw), Hashiya Fath al-Jawdd (s> 78 48,
al-Qawl al-Mukhtasar (r=issll Js&), Tukfat al-Raghibin (0=&) A 44s3), Madzhab Ahlu Sunnah wal
Jama ‘ah, Qadariyah dan Jabariyah (A=) 5 5. da) cads), Risalat Fath al-Rahman (Oas ) 8 Al ),
Risalat Kanz al-Ma "rifah (3,2l S Al ), Khutbah Muglagah Pakai Makna (e SU Zallas udad),
Awwal al-Din Ma ‘rifat Allah (4 3 e 2 J ), Bidayat al-Mubtadi wa ‘Umdat al-Auladr ( s <) Gy
&Y ¥V see), Mushaf al-Qur’an al-Karim (s 080 A <asaax), Avkan Ta ‘lim al-Sibyan (Osal) adei 9IS ),
Buliigh al-Maram (¢4 ¢ ), FT Bayan al-Qadha’ wa al-Qadar wa al-Waba’ (sbs s 38l 5 cLzadll ln 4),
and Tuhfat al-4lbab (wlaY) dias),
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Islamization. One of the earlier projects implemented after his arrival was to create a
learning forum where he delivered lectures concerning Islamic teachings to his
relatives and the people around him. It has been said that the lectures were constantly
attended by a massive number of students. As more and more people came to study,
Arsyad al-Banjari wished to establish an Islamic school. Coincidentally, Sultan Tamhid
Allah, the successor of Sultan Tamjid Allah, granted to him land located outside
Martapura. On this land he built the family houses, a prayer house and an Islamic
education centre similar to pesantren in Java, which consisted of lecture halls, students’
dormitory, and library. A fence surrounded the area, this led the village to be known as
“Kampung Dalampagar” which means “village inside fence”. It has been claimed that
this education centre was the first Islamic school in Kalimantan that had a significant
contribution for the re-Islamization of Banjar since it became the vital place for the
education of students. The contribution of the Kampung Dalampagar to re-Islamization
continued with Arsyad al-Banjari’s descendants, who later became leading scholars in
South Kalimantan and the surroundings.

It is worth noting that Arsyad al-Banjari, as pointed out by his biographer, Yusuf
Halidi (1968), undertook an action that might have been unpopular for the people of
his time, namely, the involving of women in his education centre. One of Arsyad al-
Banjari motivations for such a perspective that nowadays we would qualify as
revolutionary; was that, on his view, women had a crucial role in re-Islamization
namely, integrating Islamic teachings within family life. In fact, his education centre
later produced female religious scholars, one of them is Fatimah, his granddaughter
who was delegated by Arsyad al-Banjari to be the teacher for female students in the
education centre.

Halidi (1968) and Abu Daudi (1996) claims that Fatimah is the actual author of
the very known work Parukunan, a treatise dealing with basic knowledge on figh,
despite the fact that it is his uncle’s name Jamaluddin, who appears as author of the

treatise. The claim still needs further research since some reported that the treatise was
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authored by Jamaluddin, nevertheless this strongly suggest the intellectual reputation
of Fatimah within the Banjarese society.

In addition to his significant contribution in education, Arsyad al-Banjari played
an important role in the reforms of the administration of justice in the Sultanate of
Banjar. Indeed, Arsyad al-Banjari, with the support of the Sultan, established
Mahkamah Syari’ah (Sharia Court). With the establishment of this Court, Islamic law,
particularly according to the Shafi’1 school, was put into action in civil as well as in
criminal matters. It was perhaps the most remarkable achievement of Arsyad al-Banjari
towards the re-Islamization of Banjar. The Mahkamah Syari’ah was managed by the
Mufir and the Qadi. The former is the head of the court who is in charge of issuing legal
rulings (fatrwa), while the latter is a judge who renders decision for an actual case
according to Islamic law. Muhammad As’ad, Arsyad al-Banjari’s grandson, was
appointed as the first Mufti and Abu Su’ud, his son, was appointed as the first Qadi.

Yet despite the achievements made, the process of re-Islamization was not without
challenges. New cases not considered by scriptural sources, particularly relative to
Banjarese culture, came out regularly and required legal certainty regarding their status
according to Islamic doctrines.

Some of those new cases involved practices of local traditions associated to
previous existing religions. As mentioned above, Banjar was constituted by the cultural
interactions between different ethnic groups that existed in South Kalimantan. In the
process of Islamization, tug of war between local religions and Islam was unavoidable.
Consequently, the cultural transformation of Banjarese society from local religions to
Islam took the feature of an overlapping transformation rather than of a linear
transformation, in the sense that local religions were not totally replaced by Islam.®
One striking example of this overlapping is the case of the local beliefs and practices
associated to the traditional offerings to (ancient) spirits and rituals manyanggar and

mambuang pasilih, that were carried out by some Banjarese despite their conversion to

18 Cf. Igbal Noor (2011).
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Islam,. The question was whether those local beliefs and practices are lawful according
to Islamic law.

Some new cases also emerged because of the different role that nature had in the
Arabic and in the Banjarese environment. Notice that the Islamic sources, the Qur’an
and Hadith, deal with nature, in some respect, in a way specific to the Arab world.
Therefore, some problems specific to nature in the region of Banjar are not (explicitly)
included in the sources. Regarding, for example, foods and drinks consumed by
Banjarese, some of them are produced from the flora and the fauna typical of Banjar,
so legal decisions concerning such foods and drinks cannot be found literally in the
Qur’an and Hadith. For instance, some Banjarese eat snails that live in swamp areas in
Banjar such as haliling and kalimbuai. Haliling is a small snail that lives normally in
water, while kalimbuai is a big snail that lives mostly outside water. Another example
is the consumption of lahang, a traditional Banjarese fermented beverage made from a
sugar-palm tree that is usually produced in a bamboo container. Since the scriptural
sources dealing with these kinds of snails and drink were not found, the lawfulness of
consuming them was put into question.

Similarly, different socio-cultural conditions between Arab and Banjar was a
factor contributing to emergence of new cases. As the Qur’an and Hadith cover
explicitly social problems in Arabic society in the first development of Islam, certain
issues in the Banjarese society are not covered by the scriptural sources, such as marital
property. Unlike the case of the traditional Arabic society where wives do not
contribute (by means of a remunerated work) to the economy of the household, in
Banjar, wives work together with their husbands to support the family finance. The
problem is what happens with the property that has been gathered by their joint work
in the case of divorce or the death of one of a couple.

More generally, the emergence of new cases activated an encounter between Islam
and Banjarese culture that led to, on one side, cultural integration by dynamic
interaction and, on the other, cultural isolation. The system of giyas, known as the

dialectical argumentation system of correlational inference, offered a paramount
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method for implementing the dynamic process of cultural integration. The point is that,
if the rulings for the new cases cannot be found in the scriptural sources, ijtihad or
rational endeavour was needed to achieve their legal decisions. Qiyas was developed
by the Shafi‘T school of jurisprudence into a particular dialectical argumentation form
of ijtihad by parallel reasoning that should provide a method for finding which ruling
should apply to those new cases. So it is not a surprise that Arsyad al-Banjari, educated
by the Shafi‘t school of jurisprudence, used this form of dialectic inference as the
prominent instrument for tackling this issue.

This already indicates the deep insights into the Shafi‘T’s conceptions gathered by
Arsyad al-Banjari, who perceived, implemented and developed further with the same
positive energy as creativity the interactive perspective on Islamic thought, society,

culture and education, launched by his teachers.
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CHAPTER 6
SYSTEMS OF QIYAS IN ARSYAD AL-BANJARI’S WORKS

6.1. A general overview of the system of giyas implemented in Arsyad al-Banjari’s

works

Arsyad al-Banjari learned the theory and practice of giyas, without a doubt, from the
Shafi‘1 school of law. The development of the system of giyas took most mature form
by the work of one of the finest masters of that school, namely, Abt Ishaq al-Shirazi
(393H/1003-476H/1083CE). It seems that al-Banjari also integrated some further
developments of the giyas such as the ones of al-Ghazali.! Accordingly, before
studying and pondering the concrete examples discussed by Arsyad al-Banjari, it seems
useful to have a look at the basics of this form of inference as developed by al-Shirazi.?

The aim of giyas is to provide a rational ground for the application of a juridical
ruling to a given case not yet considered by the original juridical sources. It proceeds
by combining heuristic (and/or hermeneutic) moves with logical inferences. The
simplest form follows the following pattern:

e Inorderto establish if a given juridical ruling applies or not to a branch-case (far ),
we look for a root-case (as/) we already know that it falls under that ruling. Then
we search for a property or set of properties upon which the application of the
ruling to the root-case is grounded (the ratio legis or legal cause for that juridical

decision).

! Whereas al-Ghazali defended vehemently the use of giyas, he did not share the opinion that the
occasioning factor can be identified by pure epistemological means. Epistemological methods must be
coupled with insights coming from additional hermeneutical procedures. Cf. al-Ghazali (1324H/ 1906,
pp. 307-308) and Hallaq (1987b, pp. 61-62). It seems that the interpretation of al-Ghazali is followed by
al-Banjari. Perhaps, one way to put al-Ghazali’s point is as stressing the fact that the epistemological
means provided by qiyas pave the way for understanding the intention of the norms given by the
Lawgiver.

2 See al-Shiraz1 (1986, 1987, 1988, 1995, 2003).
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e If that grounding property (or set of them) is known, we ponder if it can also be
asserted of the new case under consideration. In the case of an affirmative answer,
it is inferred that the new case also falls under the juridical ruling at stake, and so
the range of its application is extended. When the legal cause is explicitly known
(by the sources) or made explicit by specifying a relevant set of properties, we are
in the presence of an inference by giyas al-‘illa or correlational inference by the
occasioning factor.

e When the grounds behind a given juridical ruling are neither explicit nor can they
be made explicit we are in the presence of correlational inferences by indication
(qivas al-dalala) or by resemblance (giyas al-shabah). Whereas the former is
based on pinpointing at specific relevant parallelisms between rulings (giyas al-
dalala), the latter are based on resemblances between properties (giyas al-shabah).
Thus, giyas al-dalala and giyas al-shabah are put into action in the absence of

knowledge of the occasioning factor grounding the application of a given ruling. The
plausibility of a conclusion attained by parallelism between rulings (givas al-dalala)
is considered to be epistemically stronger than of the conclusion obtained by
resemblance of the branch-case and the root-case in relation to some set of (relevant)
properties (giyas al-shabah). However, conclusions obtained by either giyas al-dalala
or giyas al-shabah have a lower degree than conclusions inferred by the deployment
of giyas al- ‘illa, where the occasioning factor can be pinpointed.

Our scrutiny of Arsyad al-Banjari’s works shows that the application of giyas can
be traced in his works dealing with Islamic law (figh), such as Kitab al-Nikah ( =S
Wi, Lugzat al- ‘4jlan (o= 4kdl) and mainly his magnum opus, Sabil al-Muhtadin
(oxigadl Jws), Additionally, giyas is applied in Tukfat al-Raghibin (oxe! ) 48a3) which
is actually deals with the doctrines of Sunni theology, but giyas is employed for the
issue related to Islamic law. However, in the present chapter we are discussing only the
application of giyas in the first three works since, in our view, they are sufficient to

demonstrate the systems of giyas in Arsyad al-Banjari’s works, our focus in this
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chapter. Moreover, for its relevance, the giyas applied in Tukfat al-Raghibin will be
discussed in the next chapter that focuses on how this form of inference takes a
significant part in the process of cultural integration of Islam into the Banjarese society.

Let us remark that most of the giyas applied in Arsyad al-Banjari’s works, in fact,
were inherited from Shafi‘T scholars’ works, including Tukfat al-Muhzaj fi Sharh al-
Minhaj by Ibn Hajar al-Haytami (909-974H/1504-1567) and Nihayat al-Muhtaj ila
Shar/ al-Minhaj by al-Ramli (919-1004H/1513-1596).

Regarding their types, the application of the three forms of giyas can be found
particularly in Sabil al-Muhtadin. Even so, the majority of giyas applied in Arsyad al-
Banjari’s works are giyas al-shabah or correlational inference by resemblance.? As
acknowledged by al-Ghazali (1324H/1906, p. 312), the great majority of giyas applied
by jurists are indeed the form of al-shabah, due to the complications in demonstrating
the efficiency of occasioning factor by means of either the scriptural texts (nass),
consensus (ijma‘) or investigation of relevant properties.* Arsyad al-Banjari, as do
most jurists, applies giyas al-shabah chiefly in the sphere of religious rituals where the
ground for their rulings is indeed not intelligible.

Moreover, we also find two forms of giyas other than the three forms just
mentioned that were applied by Arsyad al-Banjari in his Sabil al-Muhtadin. Yet,
whereas giyas is normally applied in order to establish legal decisions for new cases
when lacking the scriptural sources, these two types of giyas are applied purely to show
the coherence of juridical rulings that have already been confirmed as legitim.
Accordingly, these two types of giyas can be considered as non-canonical forms of
qiyas, where the three forms acknowledged in Islamic jurisprudence are considered as
canonical forms. Structurally, as will be discussed later, what distinguishes these two

forms of parallel reasoning from the three canonical forms of giyas is that they are

% 1t seems that Arsyad al-Banjari also followed al-Ghazali in the issue of legality of this form of giyds.
4 Cf. Hallag (1987b).
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based not in a set of common properties or rulings, but simply on a symmetrical

structure.

The systems of giyas in the manuscripts we just mentioned will be presented by

the following procedures:

1)

2)

3)

4)

After an overall view of the application of giyas in each manuscript, we will
present a relevant text, together with its translation into English, which shows an
example of the application of this form of inference. Notice that all works we are
studying were written in Banjarese-Malay using the so-called Jawi script, a
modified form of the Arabic script that was used commonly for the writing of
Malay and other Indonesian languages in that period. In order to maintain their
originality, the texts will be written in Jawt.

From the example provided by the manuscript, then, we will examine what Hesse
(1966) calls horizontal relations and vertical relations between properties (wasf pl.
awsaf) and rulings (hukm pl. akkam) within the giyas using Per Martin Lof’s
Constructive Type Theory in order to spell out the construction of some crucial
elements within the structure of the giyas.

Those elements, furthermore, will be set in the dialogical framework as developed
in Chapters 3 and 4 so that it provides the means to include the dialectical system
of giyas that combines heuristic and logical moves, and sometimes even involves
attacks and counterattacks.

At the end, the argument developed within the dialogue will be displayed briefly
in a schematic structure in order to highlight three consecutive elements in the
argument by giyas, namely precondition, generalization and application. The
precondition consists of demonstrating what Bartha (2010) calls prior association
and potential for generalization. In giyas, the former is the relation between some
property (or ruling) with the ruling under consideration (or its analogue) in the
root-case; the ruling under consideration is the ruling that is anticipated to be
applied to the branch-case. While the latter is the fact that the property (or ruling)

that is in relation with the ruling under consideration has an analogue in the branch-
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case such that the prior association in the root-case is potential to be generalized.
That allows us then to establish the second element, that is, generalization which
is a general rule established from the prior association. Hence, the general rule
varies according to the model of the prior association. As for the application, the
last element of the argument by giyas, it is the application of the general rule to the
branch-case, so the conclusion that the ruling under consideration applies to the

branch-case can be achieved.

6.2. Qiyas in Kitab al-Nikah®

There is only one application of giyas found in this short treatise, as it explains mainly
procedures and regulations in relation to marriage and divorce which are mostly already
provided by scriptural sources. The following passage shows the giyas application in
this treatise.

A woman whose husband is manfiid,
that is, it is unknown whether he is .
living or dead, is forbidden to get q\yy 3 uﬁ w)u ks EPaad
married unless the husband’s death or . A sl ol K
divorce has been recognised. b 5 ole 2

013 e ol 35 Gm gie o Sy U

That is similar to a person who gellsthe E\J}“ G ) J&,@ C Sl 4ol
father’s property, while assuming the .
father has died. The selling is legally | s35= 3o &8&ws Jo 28 8l &)l gz
valid in condition that the father’s death . T S R,
has been recognised. 23 e 039w o) 5lay 938 S o Lo

e & Sl e 3,1 lgzeis 2353

5 Itis a treatise that deals with issues pertaining to marriage and divorce. Aswadie Syukur (2004) reported
that Kitab al-Nikah was published in Istanbul and Singapore. In Indonesia, the treatise was copied from
its original text by Abu Daudi, the descendant of Arsyad al-Banjari, and has been published by YAPIDA
Martapura.

® See Arsyad al-Banjari (2005, p. 67)
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General structure of the giyas

As mentioned in the text above, the giyas is employed for refuting the legality of the
marriage of a woman whose husband is unknown whether he is living or dead. The
refutation is based on the similarity of such marriage to selling the property belonging
to a father we do not know whether he is living or dead. The claim is that, since the
selling is legally invalid, the marriage is also legally invalid unless the death has been
recognised. Within the frame of usi/ figh (Islamic jurisprudence), the marriage is the
branch-case (far ‘) and the selling the root-case (asl).

Marry B. Hesse (1966) introduced an analysis model of analogical argument —
developed later by Bartha (2010)— that is based on horizontal and vertical relations.
The horizontal relation is concerned with similarities between domains or, more
specifically in Islamic jurisprudence, between a root-case and a branch-case. The point
of establishing such relation is, roughly, to rationalize the parallel between the root-
and branch-cases, despite their differences. While the vertical relation displays
association between objects or properties within each case by means of which co-
occurrence of those objects or properties can be justified. In our case, the horizontal
relation is the relation between the root-case and the branch-case with regard to the fact
that both are kinds of contract carried out by representative while the actual owner’s
death is unknown; let us call this aspect the property 9. While the vertical relation is
the relation between the property ¢ and the status of being legally invalid; let us call
this aspect the ruling JC. The text states evidently that the relation between the property
¢ and the ruling IC in the root-case’ is that the latter dependent upon the former, as it is
said, “the selling is legally valid in condition that the father’s death has been
recognised”. In other words, the fact that the root-case instantiates the property &, in

CTT it is expressed by asl: @, is claimed having relevance or appropriateness

" The vertical relation in the root-case or source domain is called by Bartha (2010, p. 25) prior
association.
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(mundsaba) to the application of the ruling JC to the root-case, expressed by J((asl).

So, the relations in this giyas can be described by the following diagram:

The diagram 6.1. Qiyas in Kitab al-Nikah

The root- The branch-
case case

@k ) <——> (far: 9)

H(asl) «—> H(far)

The downwards arrow from asl: ¢ to J((asl) within the domain of the root-case
defines that the former is prior to the latter in the association.® Thus, the relation

between the two can be expressed by the following:

I(asl) (asl: 9)
“Selling property of a father whose death is in question is legally invalid,
given the fact that it is an instance of contracts carried out by
representative while the actual owner’s death is unknown.”

The dependence of the ruling 3C upon the property ¢ assumes that the latter is the
factor occasioning the former. So, it is obvious that this giyas takes the form of ‘i//a or
correlational inference by occasioning factor. However, that does not suffice to project
that the similar relation between far . 9 and J(( far ‘) holds in the branch-case. For that
purpose, it is necessary first to generalize the association between asl: ¢ and J((asl) in
the root-case. The generalization, more precisely, amounts to considering that such
association in the root-case as an instance of a general formation. The following schema

might be the general formation of such association:

H(x) true (x: 9)

8 Bartha (2010, p. 96) calls the analogy that is based on this kind of prior association predictive analogy.
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“invalid status (the ruling () applies to x, provided x instantiates contracts
carried out by representative while the actual owner’s death is unknown (the
property 9)”

At this point, this schema not only signifies that the invalid status of a contract is
grounded upon the property <, that is, the fact that it is a contract carried out by
representative while the actual owner’s death is unknown, but also signifies that the
invalid status is an invalid status specific to contracts instantiating the property 9.
Hence, the generalization in giyas al-illa, as pointed out in the previous chapter, is in
the form of exemplification, whereby one instance is grasped as exemplifying the
whole.

Now, in order to confirm that the property ¢ is indeed the factor that occasions the
ruling 3¢, according Islamic jurisprudence, the property ¢ must satisfy the condition of
ta’thir (efficiency) in relation to the ruling IC. The ftathir is tested by two
complementary procedures: testing tard or co-extensiveness (i.e. if the property is
present, then the ruling is too); and testing ‘aks or co-exclusiveness (i.e. if the property
is absent, then so is the ruling). In this case, as indicated in the text, such condition is
verified by the fact that:

e Selling the property of a father whose death is unknown is legally invalid, so it can
be introduced that contracts carried out by representative while the actual owner’s
death is unknown are legally invalid. (7ard)

F(Vx: D) 3(x)
e Selling the property of a father whose death is recognised is legally valid, so it can
be introduced that contracts carried out by representative while the actual owner’s

death is recognised are legally valid. (‘4ks)

(VX =9P) =FH(X)
e So, the presence of the ruling JC is due to the presence of the property <, and the

absence of the ruling C is due to the absence of the property. (Ta 'thir)
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| (x: V=) {I(7Y: WY )= v XD H(Y)A
(VZ: =9) $V(2)={ov—at XD —I(2)]}°

Since the efficiency of the property < in relation to the ruling ¢ has been verified,
the ‘illa quality of that property has been fulfilled such that the causal link between the
property @ and the ruling I is established, where the former is the cause of the latter.
Naturally, the causal link is a system that when applied to some case, saying b that
instantiates @, (b: 9), renders the specific ruling J((b). In our notation it is encoded by
the function ‘lla(x) in the formation ‘illa(x): J((x) (x: 9) , that when it is applied,
coming back to our case, to selling property of a father whose death is in question (as/)
that is an instance of contracts carried out by representative while the actual owner’s
death is unknown (the property 9) renders such selling invalid [9((as)] or, more

precisely, makes it become an invalid contract.

‘illa(asl): 3C7(asl)
The same occurs when the function ‘lla(x) is applied to the branch-case, namely
the marriage of a woman whose husband is unknown whether he is dead is an instance

of the property &, it renders the marriage invalid [3(( far)].

‘illa( far): 3C( far")

Dialogue for the giyas

The table 6.1. Dialogue for the giyas in Kitab al-Nikah

@) P

response response| The marriage of a woman | 0
whose husband is manfiid is
legally invalid.

V3 far)

® Denotations of these formalisations can be consulted in Rahman & Igbal (2018) and Rahman, Igbal, &
Soufi (2019).
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Why? 70 ¢1,¢12 | Selling property of a father
(challenge|(responds | whose living is in question
s move 0) fo 1 with is legally invalid, isn’t it?
the request
of | I(asl)?
endorsing
2)

Yes, it is. 12 ¢3, ¢4 | Such selling is a contract
carried out by
representative where the
actual owner’s death is

! H(asl) unknown. Right?
asl: 972

Yes. 14 ¢ 3(5), ¢! So, according to your

6 moves 3 and 5, being a
contract carried out by
representative where the
actual owner’s death is
unknown occasions the
invalidity of such selling. Is

asl: @ that right?
‘illa(asl): 9C7(asl)?

Justify! ? 6 17 ‘aks: Selling the property of

mutdalaba ! the father whose death is

recognised is legally valid.
F (VX! =P)=FH(X)

tard: Selling the property of
the father whose death is
unknown is legally invalid.

F (VX D)H(X)

ta thir: Therefore, the
presence of the sukm is due
to the presence of the wasf,
and the absence of the
hukm is due to its absence

L(vx: 2v—9) {[(Vy:
PIWY(Y)= gov-ap X2 H(Y)]A
(VZ: =9) sV(2)=gov—s}

x> =3H(2)]}
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9 | Given these arguments | '6(8) [ 9,¢!10| Isthe marriage of a woman | 10
concede your previous whose husband is manfiid is
request an instance of contracts

carried out by
(v 9v=9)  {[(Vy: representative where the
DW= ey X0 TN S mknowny i ovner
(V. =9 sV(D)=gov-}
x> (@)}
far: 9?
11 | Yes, | agree. 110 ¢ 11, ¢V If it is the case that such | 12
12 marriage is a contract
carried out by representative
where the death of “the
actual owner” is unknown,
and, given 9, should this not
lead you to endorse as a
far: @ consequence its invalidity?
far= @

13 | Indeed, the fact that itisa|!10 |I1 So, this provides the | 14
contract carried out by justification for the thesis
representative where the you were asking for with
death of “the actual owner” your first move: the branch-
is unknown should occasion case falls under the ruling
its invalidity. because it instantiates the

property you just endorsed
as constituting the
ap[ far %) 3(( far) occasioning factor.
‘illa( far): 3C°( far’)
1lzam

Structure of the argument

In this part, we are not aiming at describing step by step how the argument established
by the Proponent using givas al-‘illa for refuting the legality of the marriage of a
woman whose husband is manfiid, since that is already described by the dialogue

above. The point is to highlight some crucial steps with the aim of articulating the
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model of argument developed within this form of parallel reasoning. In order to do so,
the argument will be expounded with the help of the following schema:

The schema 6.1. The argument of the giyas in Kitab al-Nikah

Thesis H(far*) : The marriage of a woman whose husband is manfud is
legally invalid

The branch-cases (far)  : The marriage of a woman whose husband is manfiid

The root-case (asl) : Selling property of a father whose death is in question
The shared property 9 : Being a contract carried out by representative in which
the actual owner’s death is unknown
Inferred Ruling I - legally invalid
Argument:
(1) FH(asl) : The root-case falls under the ruling .
(2) asl: @ : The root-case instantiates the property 9.
3) far: @ : The branch-case instantiates the property 9
Because,
(4) dlla(x): H(x) (x: 9) : ‘illa-link between the property ¢ and the

ruling 9C confirms the ruling ¢ for those
that instantiate the property 9

(4.1) (vx: 2v—9) {[(Vy: 9) :since it has been verified that the property &
WY (y)= v satisfies t'he effi(?iency (ta’thir) ir-1 relation
to the ruling ¢, in the sense that if the
x> HWIA - (V2 —9) property & is present then the ruling  too,

$¥(2)=gov—a} and if the property ¢ is absent, then so is
x> =3 ()]} the ruling C
l Hence,
(5) I( far’) : given (3), the branch-case f falls under the
ruling JC.

The schema above shows that the argument developed within this form of giyas is

not based on identical relations between the root-case and the branch-case, despite the
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fact that they share some identical property. In fact, the argument is established on a

sophisticated method of linking objects in the root-case, namely the property ¢ and the

ruling 3C by means of which the presence of the property ¢ in the branch-case entails

the application of the ruling C for it.

In general, the establishment of the argument in this form of giyas can be divided

into three main steps as follows:

i)

i)

Establishing the causal link between al-wasf (the property) and al-hukm (the
ruling) in the root-case while indicating the similarity between the root-case and
the branch case in relation to the property that is in causal link with the ruling. That
shows the potential of that causal link to be generalized. In the schema, it is
presented by (1), (2) and (3) where asl: ¢ and J((asl) signify the dependence of the
ruling JC upon the property ¢ such that it can be said that the former is the cause of
the latter, and at the same time, and far ‘. 9 shows that the root-case and the branch-
case share the property 9, so the causal link between the property ¢ and the ruling
JC in the root-case is potential for generalization.

Generalising the causal relation. It is presented by (4) where ‘illa(x): F((x) (x: 9) is
the general rule obtained from the generalisation of the causal link between the
property ¢ and the ruling IC in the root-case. For this type of giyas, the
generalisation has to be followed by the justification showing the efficiency
(ta 'thir) of the property & in relation to the ruling JC in the sense that the presence
of the ruling C is due to the presence of the property ¢ and the absence of the
ruling IC is due to its absence, as presented by (4.1). Concerning the generalisation,
it should be noticed that even though procedurally it follows the causal link in the
root-case, but epistemologically it precedes that causal link, for this reason, (1),
(2) and (3) are connected to (4) with the conjunction “because”.

Applying the general rule to the branch-case. Given that the branch-case is an
instance of the property 9, if we apply the general rule established in the second

step, then we conclude at (5) that the branch-case falls under the ruling 9. In fact,

176



in the dialogue, the last is expressed by ‘illa(far‘): 3C°(far ) that signifies that the
‘illa link between ¢ and I is the proof for the application of the ruling I to the

branch-case which is an instance of &.
6.3. Qiyas in Lugza al-‘Ajlan™®

Like Kitab al-Nikah, this treatise deals with a specific matter in Islamic law. It explains
especially regulations in relation to woman’s health issues whose rulings are generally
already provided by juridical sources. So, there is no much application of giyas in this
treatise. More precisely, only two applications of giyas can be found in this work where
they both take the form of shabah. One of them, as quoted below, will be discussed in

this section.

Istizada, namely the bleeding occurring | ..y u,,ug)\jj{:éq\_,. Ablocial oyl5 o 23
out of menstrual and puerperal periods,
is a continuous state of hadath'2. It is | & & Cab ol (s o wle 23y
similar to urine, wadi* and madhi** that
come out continuously, that is, it
neither prevents (a woman) from s sl G e
performing prayers, practicing fasting, < Sl )B—{ww e
having sexual intercourse (with her | s by ol ulp ol ol S
husband), and so on. 1105\“& !
O L) b

ald 835 b ‘k{uja.w IR 4la) el

10 This manuscript discusses legal decisions concerning the issues on women’s reproductive health such
as haid (menstruation), nifas (puerperal period) and istizada (dysfunctional uterine bleeding). The
treatise was published for the first time in Banjar in 1992. It has been transliterated into Latin script by
Abu Daudi and Abu ‘Adi and published by YAPIDA Martapura.

11 See Arsyad al-Banjari (2013, p. 11)

2 Hadath is a state of dirtiness, ritual impurity that prevents a person from performing some kinds of
worshipping. There two kind of zadath, the minor impurity (kadath asghar) and the mayor impurity
(hadath akbar). Purification from hadath is accomplished by wudi’ (ablution) or ghusl (full-body
ablution) depending on the type of kadath. A continuous state of kadath signifies a condition where
what renders zadath, such as passing urine, stool or wind, cannot be controlled.

131t is a thick white fluid that comes after urinating. It is also considered impure.

14 1t is a thin white sticky fluid which is discharged due to sexual stimulation.
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General structure of the giyas

The giyas is applied in order to argue that woman suffering dysfunctional uterine
bleeding (istizada) is not prevented from performing any prayers. The argument, as
stated in the text, is grounded in the resemblance between istikada, the branch-case
(far), and urinary incontinence and the like, the root-case (asl), in relation to the fact
that all of those things are considered continuous states of ritual impurity (hadath).
Since the urinary incontinence and the like do not prevent someone from performing
any prayers, so, istizada should not prevent too.

Let us begin with discussing the vertical relation between the continuous state of
ritual impurity (the property &) and the prevention from performing prayers (the ruling
() that both apply to the root-case (asl); expressed respectively by (asl) and J((asl).
It is not like the relation between asl: ¢ and J((asl) in the previous giyas, that signifies
the dependence of the ruling JC upon the property 9. In this case, we do not know how
the property 9 connects to the ruling I apart from the fact that both apply to the root-
case.

Indeed, it is common in Islamic jurisprudence that mostly when it comes to the
area of religious rituals, like this case, the ground or the meaning (ma ‘na) of the ruling
is unknown. We do not know, for instance, why urinary incontinence does not prevent
someone from performing prayers, just as we do not know why passing urine
invalidates ablution so that we are prevented from performing prayers.

Nevertheless, in the horizontal relation, the root-case and the branch-case belong
to acommon identity in relation to the property 9. More explicitly, urinary incontinence
and dysfunctional uterine bleeding are identical with regard to the fact that they both
are continuous states of ritual impurity. This can be formulated by the following

notation:

P(asl) 9 far’) (asl, far: D) —where P(x): prop (x: D)
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The vertical and horizontal relations in this giyas can be displayed by the following
diagram:

The diagram 6.2. Qiyas in Luqra al- ‘4jlan

The root- The branch-
case case f
P(asl) Hfar)
asl, far: D
—where

P(x): prop (x: D)

H(asl) H(far)

The up down arrow connecting P(asl) and ((asl) indicates the unknown direction
that links the property ¢ and the ruling C in the root-case. In other words, the relation
between the property ¢ and ruling JC is no more than a statistical correlation.®
However, the root-case and the branch-case can be unified in a common identity
corresponding to the property &, such that whatever in correlation with the property 9
in the root-case should be in correlation with the property ¢ in the branch-case. This is
expressed by the following notation:

a~,f
—where a stands for asl (the root-case), and f for far‘ (the branch-case)

It says: “the root-case and the branch-case are identical in relation to the
property @, such that whatever in correlation with the property ¢ in the root-
case should be in correlation with that in the branch-case.”

Now, given the fact that the branch-case enjoys the property ¢ and the correlation
between the property ¢ and the ruling I in the root-case, the same correlation in the

branch-case should be. So, the ruling JC should apply to the branch-case. For this

15 Bartha (2010, p. 96) calls the analogy that is based on this kind of association correlative analogy.
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reason, it is believed or, borrowing al-Ghazali’s term, most likely (ghalaba al-zann)
that the property @ is relevant (mundasib) to the ruling JC.

Dialogue for the giyas

The table 6.2. Dialogue for the giyas in Lugra al- ‘Ajlan

O P

response response| Istizada (dysfunctional | 0
uterine bleeding) does not
prevent from performing
any prayers.

! S(far)

1 | Why? What is the illa? ?0 ¢1,¢12 | Urinary incontinence does | 2
not prevent from
performing any prayers. Is
that right?

illa ? Hlasl) ?

3 | Yes,itis. 12 ¢3, ¢V 4 | Istihada  and urinary | 4

incontinence can be seen as
! H(as)) being equal in relation to

the authorisation to perform
any prayers. Right?

a=,f?

P(x) (x: ritual impurity)
5 | Justify! 74 ¢5,¢16| Urinary incontinence is a| 6
mutalaba ! continuous state of hadath.
Is that right?

Pasl) ?

(asl: ritual impurity)
7 | Yes, it is. 16 ¢ 7,18 | Istihada is a continuous | 8
state of sadath. Is it right?

| Pasl) N far) ?
(far . ritual impurity)
9 | Indeed. 18 ¢ 9, ¢! According to these | 10
10 endorsements, it seems

reasonable to consider them
identical in relation to 9,
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such that they should also
be similar in relation to the

| 9(far”) ruling 3C which is in
correlation with 9. Do you
agree?
Given:

you(7): 9asl)
you(9): 9 far”)

a=;f?
P(x) (x: ritual impurity)
11 | I agree. 110 ¢ 11, ¢! If that is the case, and given | 12
12 3 that urinary incontinence

does not prevent from
performing any prayers,
la~yf should not this be similar to
the authorisation to perform
any prayers in case of
istihada?

S(asl/far)?

13 | Indeed, according to their |! 12 1 So, this provides the | 14
resemblance, the justification for the thesis
authorisation to perform you were asking for with
any prayers in case of your first move: istikada
urinary incontinence yields does not prevent from
its analogous authorisation performing any prayers,
in case of istihada. because it is analogous to

such authorisation in case
of urinary incontinence,
based on their resemblance
I H(far) in relation to the property 9.

I shabah ™" ((far")

Ilzam

Structure of the argument

The argument developed by the Proponent using giyas al-shabah, as described in the
dialogue, in order to argue that dysfunctional uterine bleeding does not prevent from

performing any prayers can be structured as follows:
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The schema 6.2. The argument of the giyas in Lugra al- ‘Ajlan

Thesis I((far®)

: Dysfunctional uterine bleeding does not prevent from
performing any prayers.

The branch-cases (far‘)
The root-case (asl)

The shared property 9
Inferred Ruling I

The set 9

Argument:
(1) 3(ast)
(2) 9(asl) (asl: D)

(3) Xfar") (far*: D)

: Dysfunctional uterine bleeding

: Urinary incontinence

: being a continuous state of zadath (ritual impurity)
: authorises to perform any prayers

: Ritual impurity

: The ruling 3C applies to the root-case
: The root-case enjoys the property &

: The branch-case enjoys the property ¢

(4) a=,f
—where
P(x)prop (x: D)

Given these facts,

: the root-case and the branch-case are identical in
relation to the property 9, such that whatever in
correlation with the property 9 in the root-case
should be in correlation with that in the branch-
case.

l

(5) I(far)

Unlike giyas al- ‘illa where the application of the ruling IC to the branch-case is

Hence,

: the application of the ruling C to the root-case, at
number (1), should be extended to the branch-
case, so we conclude that the ruling JC applies to
the branch-case.

based on the generalisation of a causal link between the property ¢ and the ruling JC in
the root-case, the argument developed within giyas al-shabah is based merely on
identical relations between the root-case and the branch-case with regard to the

property . However, it does not simply say, “asl is ¢ and (, given the fact that far‘ is
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@, then it is plausible that far‘is 9. The schema shows that the establishment of the

argument is quite complex and consists of three main stages:

(i)

(ii)

Establishing a correlation between some property and the ruling at stake in the
root-case, while corresponding the root-case and the branch-case in relation to that
property such that the correlation is potential to be applied to the branch-case. In
the schema, it is presented by (1), (2) and (3) where J((asl), 9(asl) (asl: D) and
Pfar”) (far . D) indicate that the root-case and the branch-case share the property
@, and moreover, it also indicates a correlation between the property ¢ and the
ruling .

Generalising the correlation between the property ¢ and the ruling I which
amounts to establishing resemblance (shabah) between the root-case and the
branch-case by unifying them in a common identity, corresponding to the property
9 such that the correlation between the property ¢ and the ruling ¢ in the root-case

entails the same correlation in the branch-case. It is expressed by a =, f at (4).

(iii) Applying a ~, f to the branch-case at (5) so that it provides evidence that the ruling

JC applies to the branch-case [J((far)]. If we want to be more explicit, as in the
dialogue, it would be signified by “shabah ¥#"% J((far‘)” that means that the
application of the ruling J( to the branch-case is based on the resemblance between
the root- and branch-cases in relation to the property ¢, where ¢ in the root-case is

in correlation with the ruling ¢

6.4. Qiyas in Sabil al-Muhtadin®®

16 Sabil al-Muhtadin, as mentioned by Arsyad al-Banjari (1957, fol. 2b) in the introduction of this work,
was composed upon the request of Sultan Tamjid Allah because of lacking book of Islamic law in Malay
language. Aswadie Syukur (2016) points out that this work has been well known and read by Muslim
communities in Southeast Asia where the people use Malay language in their daily conversations, such
as Indonesia, Malaysia, Singapore, Brunei Darussalam and some regions in Thailand, Philippines and
Cambodia, since there was no other book in Malay language that discuss Islamic law comprehensively
and profoundly as Sabil al-Muhtadin. Arsyad al-Banjari began writing the manuscript in 1193H/1779
and finished it two years later, in 1195H/1781. It was edited for the first time by Ahmad ibn Muhammad
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Sabil al-Muhtadin is Arsyad al-Banjari’s masterpiece that is considered the most
important Malay work in Islamic law. In this manuscript, we can find a huge use of
giyas. The manuscript was composed in two volumes that consist of eight chapters
(kitab), that discuss different matters of Islamic law, and twenty-six subchapters (bab),
that discusses more specific problem of the matters. The giyas application can be traced
in every chapter and almost every subchapter of this work. Even in some chapters, such
as Chapters on Purification (al-Tahara), Fasting (al-Siyam) and Pilgrimage (al-Hajj wa
al- ‘Umra), giyas is employed enormously.

Moreover, the application of three forms of giyas, namely al- ‘illa, al-dalala and
al-shabah, can be found in this manuscript. Additionally, as already mentioned, two
kinds of parallel reasoning other than the three forms of giyas recognised in usu/ al-
figh are also applied in this manuscript. We will discuss the application of every forms

of giyas in this masterpiece by analysing examples provided for each form.

6.4.1. Example of giyas al-‘illa

The second one that causes hadath' is | |zc e e Ko s (1,58%)
loss of consciousness because of sleep

or other things like mental illness, &.\ﬂ P f” P %W oY gl

apoplexy, drunkenness or sickness, as 2 . o
the Prophet said: (al- ‘aynani wika’ al- f\"‘” g 4o b Lo & M UJ{“’{L“ 5!

sah fafaf‘an nama falyatawqdda ), that Jsar &) (Losnds Tt oLl 8 )
means: “two eyes are the string that ties
anal sphincter, consequently, whoever JOMI NI 5 Lae ol ke g

has fallen asleep is obliged to take
ablution”. “Two (open) eyes” are ) dba e L5 PEN dw U &gy

metaphor of awakening in the sense SL 53 1S ) e Vas () ) .
that the awakening (open eyes) keeps P8 RS Sl ke 153 (019) 525 s
someone aware when a thing comes out

Zain al-Fathani and published almost simultaneously in Mecca and Istanbul around 1882. Munadi (2020)
indicates that the manuscript was also edited by Muhammad llyas al-Azhari and published in Cairo in
1307H/1889. In fact, Sabil al-Muhtadin was translated into Indonesian language by Aswadie Syukur
and has been published by Bina llmu Surabaya since 1985. In Malaysia, it was transcribed by Mohamad
Haidzir bin Hussin bin Ibrahim, edited by Fuad Ismail and has been published by Telaga Biru since
2010; and it was also transcribed by Jahabersa Team and has been published since 2013 by Jahabersa,
Johor Baru.

17 See the previous note on this issue.
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of the anus. A person who sleeps
normally does not recognise that
something comes out of the anus due to
the loss of consciousness.

255 ¢ ST b o 1y Bl s o
Sab a5 gl ol e 285 Dl 8
Sl 26 gy Ky Olgw Jﬁ'{t’gj

Since ablution is nullified by sleep, so
it should be nullified too by mental
illness, apoplexy and drunkenness for
the reason that the loss of
consciousness  because of such
conditions is stronger than because of
sleep.

Ao od s 6525 Jlay dnb Jod) ol
adyp Gle gl fd oV \)\5&).&3 uioj,m
25 e falen 85 &l

However, it is different to the sleep of a
person who sits firmly. It does not
invalidate ablution regardless of
whether she sits on floor or the back of
a mount or others, or even if she sleeps
by leaning on an object such that if it is
taken up, she will tumble, because such
sleep let nothing come out of the anus.
Accordingly, it is not the most likely
place for a thing to come out from the
anus.

STl Sas B 3295 355 A ()
oy lug She 585,358 i 2 aie
oy ol 55843508 it 1) £ SNED 590
S e o Y 5 s B 5
ﬂtmgﬂe\’j&‘a\fﬂhjwjob
058 8l Ay Pl Sl S it
o 3lazys Olge 5K 133 Qﬁ'\ﬁ\; 3.4
RERAREIERCH NN S ARG S EW

As for the sleep of a person who does
not sit firmly; and the sleep of a person
who sits firmly but she is so thin that
there is space between her bottom and
the seat because of thinness or she is not
thin but her bottom is raised surely from
the seat before awakening; and the
sleep of a person lying on the back, all
those sleeps invalidate ablution.

Gasis § S itko 2l E‘)ﬁ‘ A5 (020)
als kg,\f.s & uiu.ay\ 5583508 i 3
ol gasie ol Al ¥ S y§ sl 4l
ST gow é‘v Cal 5885058 i
CE a3 fyaie S Ll u»);é\ K
o i 8 38 1y Jems 3588,04uS
Plespy i dlla Eliy 38 sl o

18 See Arsyad al-Banjari (n.d., vol. 1, pp. 94-95)
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General structure of the giyas

In this example, giyas al- ‘illa is employed in order to argue that the branch-case (far°),
namely mental illness, apoplexy and drunkenness invalidates ablution. As indicated by
the text, the reason is that the root-case (as/), namely sleep invalidates ablution due to
loss of consciousness such that the person who sleeps does not recognise when
something comes out of the anus. Accordingly, the factor that occasions the
invalidation of ablution for sleep in the sense of sleep lying down is loss of
consciousness coupled with possibility of something coming out of the anus;
hereinafter abbreviated as possibility of coming out. Since loss of consciousness and
possibility of coming out occur in the conditions of mental illness, apoplexy and
drunkenness, so, these conditions also invalidate ablution.

In general, the structure of this giyas is similar to that applied in Kitab al-Nikah
previously since they share the same form of giyas. What distinguishes them is that in
this giyas there are a couple of properties, namely loss of consciousness (%) and

possibility of coming out (92), that constitute the ‘illa.

The diagram 6.3. Qiyas al- ‘illa in Sabil al-Muhtadin

The root- The branch-
case case

(asl: PIA Po) «—— > (far” P1A )

I((asl) H(far)

Another difference between this giyas al- ‘illa and that in Kitab al-Nikah is in the
method of determining the occasioning factor. Let us recall that the occasioning factor
can be learned either: (1) because the sources explicitly (jali) identify the relevant
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property; or (2) because, though the sources do not contain an explicit description of
the property determining the ‘lla, it comes out as evident (wadih), by hermeneutical
examination of the texts; or (3) because, when it is neither explicit nor apparent after a
hermeneutical study, but hidden or latent (khafi), it is made apparent by an
epistemological enquiry. For this giyas al- ‘illa, different from that is applied in Kitab
al-Nikah, the fact that loss of consciousness (91) and possibility of coming out (92)
occasion invalidation of ablution (the ruling 90 is confirmed evidently by
hermeneutical examination of the scriptural source, that is, the Prophet’s saying that
awakening (open eyes) keeps someone aware of something coming out of the anus.
This is expressed by the following notation:

‘illa(asl): 9:"(asl)
~where 9= 91 A

S indicates that the evidence confirming the property 9 to be the
occasioning factor of the ruling IC is from the source.

The confirmation of the source for the set of properties 91 and 92 to be the ‘lla of
the ruling 3 amounts to establishing the relevance and the efficiency of those set of
properties in relation to the ruling J(. Therefore, in fact, the efficiency of the property
9 in relation to the ruling I is not necessary to be tested. However, in the text, the
efficiency is demonstrated by taking two cases: (1) the sleep of a person lying on the
back; and (2) the sleep of a person who sits tightly on the seat. The first case instantiates
the set of properties 91 (loss of consciousness) and 2 (possibility of coming out). So,
the invalidation of ablution applies. As for the second case, though it constitutes a state
of loss of consciousness (1), but it does not constitute, at least according to the text, a
state of possibility of coming out (92). So, it does not satisfy the conjunction of ¢ and

92, and the invalidation of ablution does not apply.
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Dialogue for the giyas

The table 6.3. Dialogue for giyas al- ‘illa in Sabil al-Muhtadin

O

P

response

response

Main Thesis
Mental illness, apoplexy
and drunkenness invalidate

ablution.

I I(far”)

Why?

70

el ¢!2

Falling asleep invalidates
ablution, doesn’t it?

I (asl)?

Yes

1 3C(asl)

3,14

When someone falls asleep,
he loses consciousness such
that he does not recognise
whether a thing comes out
from the anus. Don’t you
agree?

asl: 97

Note:

P=(P1A Po)

P1: loss of consciousness
Pe: possibility of something
coming out of the anus

| do.

¢9(3), ¢!

Given your own moves 3
and 5, and the evidence
from the source, you must
concede that loss of
consciousness in  which
someone does not feel
something coming out of
the anus has the efficiency
to determine the filla of that
hukm. Do you agree?

‘illa(asl): 9 (as!)?

Indeed, | endorse it since it
comes from the source.

16

¢7,¢!8

When someone suffers
mental illness or apoplexy
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(WX 2v=9) {[(Vy:
PIWY (V)= {ov-a}

X2 H(Y)IA

(Vz: =9) sV(2)=fov-a
x> =3(2)]}

or was drunk, he loses
consciousness such that he
does not feel whether a
thing comes out from the
anus. Is it true?

far @?

Yes, it is.

far @

77

So, mental illness, apoplexy
and drunkenness cause 10ss
of consciousness such that a
person who suffers such
conditions does not feel
something coming out of
the anus, this instantiates
the antecedent of the rard -
component of your
assertion linking loss of
consciousness coupled with
possibility of coming out
and invalidation of ablution.
You should now assert the
consequent. Right?

far: @

10

11

Indeed, | endorse this ruling
to the branch-case too.

‘ap|farts°): H(far")

110

So, this provides the
justification for the thesis
you were asking for with
your first move: the
branch-case falls under the
ruling because it
instantiates the property
you just endorsed as
relevant for determining the
occasioning factor.

‘illafar): 3" (far )

12

Ilzam
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Structure of the argument

The argument developed by the Proponent using givas al- ‘illa in order to argue that
mental illness, apoplexy and drunkenness invalidate ablution can be described by the

following schema:

The schema 6.3. The argument of giyas al- ‘illa in Sabil al-Muhtadin

Thesis I((far®) . Mental illness, apoplexy and drunkenness invalidate
ablution.

The branch-cases (far)  : Mental illness, apoplexy and drunkenness

The root-case (asl) : Sleep
The shared property 9 - loss of consciousness (1) and possibility of coming out
!
Inferred Ruling & ; i(;\glz'yllidating ablution
Argument:
(1) I(asl) : The root-case falls under the ruling .
(2) asl: 9 : The root-case instantiates the property 9.
() far= 9 : The branch-case instantiates the property &
Because,
(4) “illa(x): F(x) (x: 9°) : According to the source, the ‘illa-link

between the property ¢ and the ruling 3¢
confirms the ruling I for those that
instantiate the property ¢

l Hence,

(5) I(far") : the branch-case falls under the ruling JC.

The sructure of the argument of this giyas is similar to that of the previous giyas
al-‘illa except that in this giyas, since the generalisation in (4) is confirmed by the

source, so the verification of its efficiency (¢a 'thir) is not needed.
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6.4.2. Example of giyas al-dalala

In fact, the example we are presenting is the second type of giyas al-dalala, which
is based on a parallel (nazir) relationship between two rulings. The application of the
first type of this form of giyas, which is based on a particular-general relationship

(khasisa) between two rulings, cannot be found in Arsyad al-Banjari’s works.

.It 1s obli.gatory to release‘an animal that 23, ugéﬁm CL’ M (g_,&\j Ob)
is forbidden to be killed such as e .
Hudhud (Hoopoe) and Khutaf (a | ¢ 08 Slas s dman Ban sags
variety of Swallow), because when it is | -\ $iSGine 25y ufei_s < Al JKGs
forbidden to catch or to kill it, then itis | =~ _ . ..
forbidden too to cage it, like the ruling | =° Olan? g’ 2 S Al Sst
(hukm) for game in Haram land.?° 19rb> &l

General structure of giyas

Qiyas is employed here in order to argue the prohibition of caging the species of hoopoe
and swallow based on the prohibition of killing them. Precisely, the argument is
grounded on the parallelism between the prohibited killing and the prohibited caging
as that apply to wild animals of Haram land (the sacred zone in Mecca).

The paragraph above designates that in the horizontal relation the branch-case
(far®), the species of hoopoe and swallow, and the root-case (asl), wild animals of
Haram land, share some ruling (kukm), that is, the prohibited killing. Nonetheless, the
point here is the vertical link between two rulings, the prohibited killing and the
prohibited caging, that apply in the root-case. These two rulings, as stated in the text,

can be considered a pair of rulings (nazirain) where the presence of one implies the

19 See Arsyad al-Banjari (n.d., vol. 2, pp. 252-253)

20 1t is the sacred zone in Mecca where some prohibitions, such as killing animal and damaging plants
or trees, apply. For boundaries of Haram land, see ‘Abd al-Malik ibn ‘Abd Allah ibn Dahish (1995). 4/-
Haram al-Makkt al-Sharif wal-A ‘lam al-Muhita bih. Mecca.
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presence of the other so that the prohibition of caging these two species can be deduced
from the prohibition of killing them that is already confirmed by juridical sources.

In fact, as pointed out by al-Shirazi (1988), the rationale underlying that one ruling
can be confirmed from the confirmation of its parallel (nazir), is that whatever the
factor occasioning its parallel must be the same as the one occasioning it. However, in
order to confirm that those two rulings are indeed a pair, it requires, first, that both
rulings involve the same underlying set, and second, that some source cases provide
evidence (shahada al-usizl) that if one applies, then the other also does (rard/co-
extensiveness), and that if one does not apply, then neither does the other (‘aks/co-
exclusiveness).

The first requirement, that the prohibited killing and the prohibited caging involve
the same underlying set, is confirmed by the fact that these two rulings can be seen as

subsets of the set of actions.

(x: action)

action: set }c.i'lling(x)/\Prohibiled(x): prop
(x: action)

action: set .c.a'ging(X)AProhibited(X)Z prop

To go more explicit, we should also bring to the fore that actions are oriented
toward animals, instances of which include wild animals of Haram land and the species

of hoopoe and swallow, so that the fully explicit formation of

Prohibited action of killing toward x,
Prohibited action of caging toward x,

if written in a linear form, is:

prohibited (X, Y, z) prop (x: animal, y: action(x), z: killing(X, y)).
prohibited (u, v, w) prop (u: animal, v: action(u), w: caging (U, v)).
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In plain words, prohibited qualifies killing that are actions toward some animal
(the same applies to caging). However, for the sake of simplicity, we use the following
formations:

JC*(x) (x: animal)
H(x) (x: animal)
Assuming

JC*: prohibited killing
JC: prohibited caging

The first, 3C*(x) (x: animal), can be read, “the prohibited killing applies to animal
X, or it is forbidden to kill animal x. The same applies to the second, it can be read,
“the prohibited caging applies to animal X, or it is forbidden to cage animal x”. If we
apply to our case, those yield the following rulings:

3C*(asl) (x: D)

I(asl) (x: D)

I (far ) (x: D)
I(far’) (x: D)
Assuming

9D 1s the set of animals

The relations between those rulings can be described by the following diagram:
The diagram 6.4. Qiyas al-dalala in Sabil al-Muhtadin

The root-case The branch-
case

H*@sl) <—>  I*(far)

IC(asl) D Ilfar)

The pair of upwards and downwards arrows that link vertically the rulings J* and
IC signify two possible directions, as they are assumed a pair of rulings. That, however,

does not suffice yet to confirm J((far ‘) from JC*(far ‘). As asserted above, it still needs
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some source-cases confirming co-extensiveness and co-exclusiveness of the rulings J*
and I In this case, the point is to show that all animals forbidden to be killed is
forbidden to be caged; and, all animals not forbidden to be killed is not forbidden to be
caged. The first point is confirmed by the case of wild animals of Haram land, but for
the second point no confirming case is given.** However, in order to examine further
the validation of the argument, mainly in a jadal practice as will be developed in the
dialogue, we need the case confirming the co-exclusiveness. So, let us take example
the case of fishes. Fishes are not forbidden animals to be killed, so they are not
forbidden to be caged. Now we have established the following:

I'(Vx: animal) 3C*(x) o 3((x,) true (tard)
I (Vx: animal) =3C*(X) © = J((x) true ( ‘aks)

This leads to the generalization of the pair (nazir) relationship between J(*(x)
and J((x), so that we obtain:
I (Vx: animal) 3(*(x) o< J((x) true.

“It is true that for all animals to which the prohibited killing applies, then
the prohibited caging also applies, and it is also true that for all animals to which
the prohibited killing does not apply, then the prohibited caging does not apply
t00.”

Now, given the fact that the prohibited killing applies to the species of hoopoe and
swallow [JC*(far )], so its parallel, the prohibited caging [H((far ‘)], should also apply

to them.

2L This was probably because Arsyad al-Banjari focused particularly on justifying his argument
concerning the prohibition of caging Hoopoe and Swallow, so it is sufficient for him showing the tard.
This is what actually happens for most of jurists, not only for giyas al-dalala, but also for giyas al-‘illa.
They often provide no confirming case for the co-exclusiveness when they focus on justifying the
argument which is in accordance with the co-extensiveness. For example, when al-Shirazi established
the parallelism between the ruling of zizar (ancient form of divorce-declaration) and the ruling of faldag
(standard form of divorce-declaration) in his works, he did not give the source-case with regards to the
co-exclusiveness of the rulings of zihar and talag in his earlier works, such as al-Mulakhkhas, al-
Ma ina, and al-Luma . Since he focused on justifying the validity of zikar for some non-Muslim, so it
looks sufficient for him to show the co-extensiveness. He provided it later in his Sharh al-Luma for a
jadal practice.
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Dialogue for the giyas

The table 6.4. Dialogue for giyas al-dalala in Sabil al-Muhtadin

O

P

response Respons
c

It is forbidden to cage the
species of hoopoe and
swallow.
! (far”)

1 | Why? What is the illa?

illa?

70 el ¢12

It is forbidden to kill a wild
animal of Haram land, isn’t
it?

IH(asl)?

3 | Yes, it is.

! H(as!)

12 £3, ¢4

It is forbidden to cage the
wild animal of Haram land,
isn’t it?

IC*(as)?

5 | Yes, it is.

! 3*(asl)

14 t5, 16

Is it forbidden to kill the
species of hoopoe and
swallow?

IC*(far )?

7 | Yes, it is.

! 3C*(far )

16 ;5 (3), !

If we return to your
assertion 3 and 5, it is clear
that the prohibition of
killing animals and the
prohibition  of  caging
animals are parallel (nazir)
cases that run together.
Right?

(VX:D) I*(x) o H(x)?

9 | Justify!
mutalaba !

?8 19

@ Don't you see that both
the prohibition of killing
and the prohibition of
caging animals are two
kinds of actions toward
animal with the same
deontic force and juridical
consequences?

10
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So, both are applications of
different forms of forbidden
actions towards animal?

In other words, don’t you
see that

IC*(far), and I*(asl)
H(asl), share the following
structure?

prohibited (X, Y, z) prop (X:
animal, y: action(x), z:
killing(X, y)).

prohibited (X, Y, z) prop (x:
animal, y: action(x), z:
caging(X, Y)).

11

Can you develop your
argument?

mutalaba !

210 (8)

111

@ More generally,
according to the sources, for
all animal that is forbidden
to be killed, it is forbidden
to be caged, such as wild
animals of Haram land.
In other words, the
following holds:

I (Wx: animal) JC*(x) o 3((x)
true

@: According to the
sources, for all animal that
is not forbidden to be killed,
it is not forbidden to be
caged, such as fishes.

Thus, the following holds
(under the same
assumptions as before):

I (Wx: animal) =3(*(x) o —
H(X) true

@: Therefore, by evidence
of the sources (shahadat al-
uszz/) we can conclude that
the animal that is forbidden

12
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to be killed is forbidden to
cage it, and the animal that
is not forbidden to be killed
is not forbidden to cage it.

I (vx: animal) 3(*(x) oc
H(X) true

13 | Given these arguments | ' (8)12  13(7), If itis the case, and, given 7 | 14
concede your previous ¢! 14 that it is forbidden to catch
request. and to kill the species of

hoopoe and swallow, should
F(VX:D) IC*(X) o H(X) this not lead to the

prohibition of  caging?

Moreover, we must also

conclude that the relation of

nazir provides an indication

that whatever the

occasioning factor behind

both rulings is, it is the

same.

you(7): IC*(far”)

z: (illa(x): 3?

z: (illa(x): gc*?

15 | Indeed, the prohibition of |! 14 ? 13, ¢! Hence, given this and your | 16
catching and killing the 16 endorsement of the nazir-
species of hoopoe and relation  between  both
swallow is an indication rulings, you should also
(dalala) that the factor endorse that it is forbidden
occasioning that prohibition to cage the species of
is the same as that hoopoe and swallow.
occasioning the prohibition
of caging them. I(far) ?

z: (illa(x): o
z: (illa(x): oc*
17 | I agree. The branch-case can || 16 11 So, this provides the | 18

be concluded as
under ruling JC

falling

I H(far”)

justification for the thesis
you were asking for with

your first move: it is
forbidden to cage the
species of hoopoe and

swallow because of the
prohibition of catching and
killing them that you just
endorsed.
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dalala™"=" *: ¥(far")

1lzam

Structure of the argument

The argument developed by the Proponent using giyas al-dalala in order to argue that
the species of hoopoe and swallow are forbidden to be caged, as described in the

dialogue, takes the following structure:

The schema 6.4. The argument of giyas al-dalala in Sabil al-Muhtadin

Thesis 5((f) : the species of hoopoe and swallow are forbidden to
cage.
The branch-cases f : The species of hoopoe and swallow
The root-case a : The animal of Haram land
The shared ruling 3* : The prohibited killing
Inferred Ruling : The prohibited caging
The set 9 : Animal
Argument:
(1) I(asl) (asl: D) : The ruling 3C applies to the root-case that is
the subset of the set of animals.
(2) 3*(asl) (asl: D) : The ruling 3C* applies to the root-case that
is the subset of the set of animals.
(3) IC*(far") (far: D) : The ruling 3C* applies to the branch-case
that is the subset of the set of animals.
Given these facts,
(4) (VX:D) IC*(X) D IH(X) : The rulings 3C* and 3( that both apply to the
set of animals are associated by nazir-
relation,
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4.1) (Vx: D) IH*(X) o : since the sources also provide evidence that
I(X) if the ruling 3C* applies, then the ruling
also does; (rard)

(4.2) (VX2 D) —=IC*(X) > — I((x: and if the ruling IC* does not apply, then
neither does the ruling JC. (‘aks)

l Hence,

(5) I((f) : given (3) and nazir-relationship between
JC* and I, the branch-case f falls under the
ruling 3C.

The schema shows that the argument developed within this type of giyas dalala is
established by pairing two rulings by means of which the application of the ruling under
consideration can be inferred from the application of the other ruling which is
considered its pair. The argument developed in this type of giyas generally consists of
three elements:

i) Corresponding the root-case and the branch-case in relation to the ruling JC* while
indicating that this ruling and the ruling JC constitute a pair (nazirain) since the
two rulings involve the same underlying set. In the schema, it is presented by (1),
(2) and (3) where “J((asl) (asl: D)”, “I*(asl) (asl: D) and “IC*(far’) (far: D)”
signify that JC* and 3C are two prohibitions applied to an instance of the set 9 such
that they would be a pair.

i) Generalising the pair relationship between the two rulings J* and JC It is
presented by (4) where “(VX:9D) J(*(x) o H(X)” is the general rule established by
the generalisation of the pair relationship between the rulings JC* and JC. For this
type of giyas, the generalisation must be justified by the evidence provided by

source cases (shahada al-usi/) confirming that if the ruling 3C* applies, then the
ruling JC also does —presented at (4.1); and if the ruling 3C* does not apply, then
neither does the ruling JC — presented at (4.2).
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1ii) Applying the general rule of the pair relationship between the rulings 3* and (.
Given the fact that the ruling 3C* applies to the branch-case, according to the
general rule, this provides evidence for the application of the ruling I to the
branch-case, expressed by J((f) at (5). If we want a more complete notation, it can
be expressed by “dalala™"*#" % %((f)”, as in the dialogue, that signifies that the
pair (nazir) relationship between JC and JC* provides indication (dalala) that both
rulings are occasioned by the same factor ( ‘i/la) such that, given J(* applies to the

branch-case, 3 should also apply.

6.4.3. Example of giyas al-shabah

The third condition is that soil which is
used for tayammum (dry ablution)® is
not musta ‘mal?, that is, the soil that has
been used for another tayammum, more
precisely, the soil that is left on body
parts of tayammum, or that has fallen
from the body parts after being used for
tayammum, even if it is taken from air,
but there is a sign indicating that it has
been touched by the body parts, as well

ol o ST 9B 1500l 5 (S8 b 2)
éagggguj 29 B g Joxions
233 LSS 8 A o8 588 s o K
o 5l gma S ey 23y J,\fhjip\
Alals L o 52l 3z é\a\é} N
S Sy x 9y u,.xf;\jn 25y Sl ab Lﬂ

as the soil that has been used for
purifying an object contaminated by a
heavy impurity (najasah
mughallazah).** Such soil can no longer

25 Jaxous By 66 s a8 gla dlas
B B ol 1y S

be used for fayammum, because what is JE b e M OJK}’ o 2 oo
meant with pure (fahir), or interpreted KSY Ca C o) ﬂL ol ua s C

as good (tayyiban), is tahiir that means | . e b e
pure and purifying. As for the soil | Y =% A ol &%L SN
which is musta ‘mal, although it is pure, | #2 sl &l JER oo e s

it is not purifying. Thus, tayammum

22 |t is dry ablution using a pure soil or the like.

23 1t literally means “being used”. The term refers to water or anything else that has already been used
for an ablution and it can no longer be used for another ablution.

24 It is the type of impurity which is considered as the severest, such as saliva of dog and pig. It is named
as mughallazah since the body that is contaminated by such impurity must be washed seven times, one
of which is with soil.
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using that soil is legally invalid, like | ;,z, & 35 5 jaw Jextows C &b oo o
ablution with a musta‘mal water. o L & b ol Loty | -
Moreover, invalidity that is caused by | Jaxiens B s & s 0%
musta ‘mal soil is severer than that is a‘g\: a8 derne ,) 13y & by es r\'j\

caused by musta ‘mal water, as the soil ) o
is more inferior than the water. Joxis ) 28)3 Carop S/ Il Joriane

Question: if someone questions that, rgv o L OWION @j Vs Yo (JV5ee)

soil of tayammum does not remove
hadath, consequently, it will not | $°% gl ol e S 5 g ug{’“

become musta ‘mql on!y becguse? of the | Lias ui Joe CJL”"“ e o |an

use that makes it inferior. It is different B s 5\3 s e
from the water that is used for ablution sy W1 A 3By & OB x
(i.e. the water does purify hadath).”

Response: cqncerping the cause that Jlexea! u{\p\;,w, C e g (u\j,)
results the using (i.e. that makes water | . - ) i
musta ‘mal or not), it is nothing to do e S Sp )
with removing hadath. In fact, the real J,,S 3 u“’ U\_c*' 3\ e ))> Re éu: ol
cause 1s removal of what prevents us, | | T i _
for example, from performing prayers, | <= ol g STUBILIT TSN

for the reason that the water which is 6-*&-*9“" C Jlara! 8 sl Jamtane )
used for ablution by someone who has | - R o
a continuous  hadath  becomes o dg‘g"“ “«5\ A U Lf‘“ e
musta ‘mal, even though it does not % ) sl diler, clo
remove hadath. Thus, soil should be
similar to water.

General structure of the giyas

For this example, giyas al-shabah is employed for arguing that the soil already used
for another tayammum or purification becomes the so-called musta ‘mal, so it can no

longer be used for a novel tayammum. This giyas involves attack and counterattack in

25 et us be clear on this issue. In fact, ablution in Islamic law should use a pure water. Tayammum (dry
ablution) is an exception. It is performed in case of lack of pure water or the impossibility of using water
due to an illness. Tayammum is valid only for one obligatory prayer, the same tayammum cannot be used
for another obligatory prayer. So, we should perform this kind of ablution every time when we want to
perform the obligatory prayers, because, unlike wudiz’ (standard ablution that uses water), it does not
remove hadath (ritual impurity) though it authorises us to perform the prayer.

% Arsyad al-Banjari (n.d., vol. 1, pp. 124-125)
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such a way that displays a dialectical argument. In general, the argument is grounded
on analogy between that used soil [the branch-case (far )] and the water that is already
used for another ablution (wudiz’) or purification [the root-case (asl)]. Let us describe

it more explicit with the help of the following diagram:

The diagram 6.5. Qiyas al-shabah in Sabil al-Muhtadin

The root- The branch-cas
case

P(asl) Nfar")
aslfar': D
—where
P(x): prop (x: D)

% (asl) I(far)

As the preceding example of correlational inference by resemblance in Lugza al-
‘Ajlan, the extension of the ruling JC that is applied to the root-case to the branch-case
is achieved by establishing the unification of the root- and branch-cases in a common
identity corresponding to the property ¢ (horizontal relation), such that the ruling ¢
that is in correlation with the property ¢ in the root-case (vertical link) should be in
correlation too with the property ¢ in the branch-case. This is expressed by the
following notation:

a=yf

More explicitly, in our case, it says that the root-case and the branch-case have a
common identity corresponding to the fact that they both are substances for purification
that have been used for another purification by means of which performing any worship
are authorised (the property ). Since in the root-case that state of having been used for
another purification is in correlation with the state of being musta ‘mal (the ruling (),

there must be the same correlation in the branch-case. In other words, the branch-case,
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the soil already used for another purification, is musta ‘mal and can no longer be used

for a novel tayammum, for its having been used for another purification.

Attack and counterattack

As already said, the deployment of giyas al-shabah in developing the argument for the
invalidity of using the soil already used for another purification involves attack and
counterattack. The attack and counterattack take two forms of objection (i ‘tirad),
namely:

1) Farq (invalidating distinction). In this form of objection, one of contenders, let
us say the Questioner (Sa 'il), brings forward a specific property that distinguishes
the root-case and the branch-case in relation to the ruling at stake, despite the fact
that they both share some general property. For giyas al-shabah, the point of this
form of objection is to assume that what is in correlation with the ruling under
consideration is the specific property brought forward by the Questioner, not the
general property.

2) Nagd (inconsistency). In this form of objection, the Questioner brings forward
another source-case to which the ruling under consideration does not apply, despite
the fact that the new source-case enjoys the property that is claimed by the
contender in correlation with the ruling at stake. Thus, this invalidates the
correlation between the property and the ruling at stake as claimed by the
contender.

The first form of objection, farg, is launched by Opponent in order to attack the
argument of the Proponent. The attack is established on the fact that the root-case and
the branch-case are different with regard to the fact that the former removes hadath, on
the other hand, the latter does not. The main claim of the Opponent is that the
distinction with regard to this specific property, removing hadath (call this aspect the
property 9*), should lead to the distinction in relation to the state of being musta ‘mal

(the ruling (). In other words, the Opponent assumes that what is actually in correlation
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with the ruling JCis the property 9*, not 9. Thus, in spite of sharing the general property
9, that is, the state of being used for purifications, the root-case and the branch-case
cannot be seen being equal in relation to the ruling 3C because, different from the root-
case, the branch-case does not enjoy the specific property 9*. Therefore, the branch-
case does not become musta ‘mal and can still be used for purification.

Using the nagd-form of objection, the Proponent counterattack the Opponent’s
claim that associates the state of being musta ‘mal (the ruling () with the aspect of
removing hadath (property 9*). For this, the Proponent brings forward the case of
water having been used by a person in a continuous state of zadath (ritual impurity);
let us call this aspect the counter-case (asl*). Such water is considered by the source
being musta‘'mal (3C) despite the fact that it does not remove fhadath (—9).
Subsequently, this forces the Opponent to concede the contrary of his own earlier
claim, that is, the distinction with regard to the specific property 9*, should not lead to
the distinction in relation to the ruling JC because the counter-case provides evidence
that there is no correlation between the property 9* and the ruling (. By doing so, the
Opponent becomes inconsistent so that it invalidates his earlier claim. Finally, the
Proponent succeeds in defending the argument that the soil already used for another
tayammum or purification can no longer be used for a different purification because it

becomes musta ‘mal.

Dialogue for the giyas

The table 6.5. Dialogue for giyas al-shabah in Sabil al-Muhtadin

O P

response response| The soil already used for | O
another  tayammum  or
purification is musta ‘mal
(no longer allowed to use
for purification).

! S(far”)
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1 | Why? What is the illa? ?0 ¢1,¢12 | The water already used for | 2
another wudii’ or
purification is musta ‘mal,
isn’t it?

illa? H(asl) ?

3 | Yes,itis. 12 $3, ¢4 | Such soil (let us call it the | 4

used soil) and such water

! H(asl) (let us call it the used water)
can be seen as being equal
in relation to the state of
being musta ‘mal. Right?
a=,f?

5 | Justify! ?4 ¢ 5,¢16| The used water has been | 6

mutalaba ! used for purification by
means of which performing
any worship are authorised.
Is that right?
Pasl) ?

7 | Yes, itis. 16 ¢ 7,V 8| The used soil has beenused | 8
for purification that
authorizes the performance

I Pasl) of religious worship. Is it
right?
Nfar) ?
9 | Indeed. 18 ¢ 9, ¢!l According to these | 10
10 endorsements it  seems
reasonable to consider them
identical in relation to @
such that they should also be
similar in relation to the
I K(far”) ruling 3C. Do you agree?
Given:
you(7): Iasl)
you(9): Pfar”)
a=gf?
11 | (Farg-objection) 710 711 Justify! 12
No, I do not agree. mutdalaba !
The wused soil must be
distinguished from the used
water in relation to the
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ruling I, since they are
different with regard to the
property ¢* which | assume
the real property being in
correlation with the ruling
N
I'Va zf
START OF START OF
THE SUB-PLAY 1 THE SUB-PLAY 1
13 | The used water removes |¢ 12, ¢!|!13 Yes, it does. 14
hadath, doesn’t it? 13
P*(asl) ? I 9*(asl)
note:
@* induces a subset in <,
namely, the set “all those
instances of &, that satisfy
15 | The used soil does not |¢ 14, ;1|1 15 Yes, itis. 16
remove hadath. Is that |15
right? I —9*(far”)
—P*(far’) ?
17 | According to the distinction |¢ 16, ¢![? 17 (Nagd-objection) 18
between the used water and |17 No, | do not agree. | have a
the used soil with regard to counterexample to your
the property 9*, it seems assertion that the distinction
reasonable to distinguish with regard to the property
them in relation to the ruling 9* leads to the distinction in
(. Do you agree? relation to the ruling .
Given:
you(l4): $*(asl)
you(16): —9*(far”)
azxf? 1Fazxf
START OF START OF
THE SUB-PLAY 2 THE SUB-PLAY 2
19 | Still T stick the following |? 18 ¢ 19, ¢!| The water having been used | 20
assertion: the distinction in 20 by a person in a continuous
relation to the property 9* state  of  hadath s
leads to the distinction in musta ‘mal. 1S that right?
relation to the ruling .
la #xf H(asl™) ?
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21 | Yes, itis. 120 ¢ 21, ¢V Such water does not remove | 22
22 hadath. 1s that right?
' H(asl*) —P*(asl*) ?
23 | Yes,itis. 122 ¢ 23, ¢!| According to the assertions | 24
24 3, 14, 21 and 23, the
distinction in relation to the
! —9*(asl*) property 9* does not lead to
the distinction in relation to
the ruling 3C. In other words,
there is no correlation
between the property 9* and
the ruling .
Given:
(3): ! Has)
(14): ! 9*(asl)
21): ! H(asl*)
(23): ! =F*(asl*)
—(a #»~a*) ?

25 | Given those assertions, | |!24 725 Tandqud 19-25. 26
concede that the distinction Before, you asserted that the
with regard to the property distinction in relation to the
g* does not lead to the property 9* leads to the
distinction in relation to the distinction in relation to the
ruling JC because there is no ruling 9 Now, you
correlation between the contradict yourself.
property 9* and the ruling
N
I —(a 4 a*)

END OF END OF
THE SUB-PLAY THE SUB-PLAY

27 | Well, I made mistake. Now, |! 10 ¢ 27, ¢V Ifitis the case, and given 3 | 28
| concede your previous 28 that the water already used
request. for another wudiz’ or

purification is musta ‘mal,
la=sf should not the soil already

used for another tayammum

or purification be

musta ‘mal?

S (asl/far)?
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29 | Indeed, according to their |! 28 11 So, this provides the | 30
resemblance, the state of justification for the thesis
being musta ‘mal of the used you were asking for with
water yields its analogous your first move: the soil
state of being musta ‘mal for already used for another
the used soil. tayammum or purification

IS musta ‘mal because it is

analogous to the state of

being musta ‘mal of the used
I I(far”) water, based on their

resemblance in relation to

the property 9.

I shabah ¢ 5((far )
1lzam

Structure of the arguments

The argument developed by the P

the soil already used for another

roponent using giyas al-shabah in order to argue that

tayammum or purification is musta ‘mal (no longer

allowed to use for purification) can be structured as follows:

The schema 6.5. The argument of giyas al-shabah in Sabil al-Muhtadin

Thesis H(far*)

. The soil already used for another tayammum or
purification is musta ‘mal (no longer allowed to use for
purification).

The branch-cases (far¢)
The root-case (asl)
The shared property 9

Inferred Ruling &
The set 9

Argument:

(1) 3(ast)

: The soil already used for another tayammum or

purification

: The water already used for another wudiz’ (ablution) or

purification

: having been used for the purification that authorizes the

performance of religious worship

: musta‘mal (no longer allowed to use for purification)
: subtances for purification

: The ruling 3C applies to the root-case
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(2) 2(asl) (asl: D) : The root-case enjoys the property ¢

(3) 2(far) (far*:. D) : The branch-case enjoys the property 9

Given these facts,

(4) a=yf : the root-case and the branch-case are identical in
—where relation to the property @ which is specific to the
P(x)prop (x: D) set D where the two cases are in common, such

that the ruling I that is in correlation with the
property ¢ in the root-case should be in
correlation too with the property ¢ in the branch-

case.
l Hence,
(5) H(far) : the application of the ruling I to the root-case, at

number (1), should be extended to the branch-
case, so we conclude that the ruling JC applies to
the branch-case.

At this point, the structure of the argument in this giyas is the same as in the giyas
al-shabah in Lugra al-‘4jlan. However, as described in the dialogue, the Opponent
attacks the argument by launching the farg-objection that distinguishes the root-case
and the branch-case in relation to the ruling JC based on their difference with regard to

the specific property 9*.

U

The Opponent’s farq : The soil already used for another tayammum or
(distinction) purification is different to the water already used for
another wuda’ (ablution) or purification.

The Opponent’s thesis : The distinction in relation to the specific property *
leads to the distinction in relation to the ruling
The distinctive property *: Removing kadath (ritual impurity).

note:
9* induces a subset in ¢, namely, the set “all those instances of @, that satisfy 9*”.
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(1) 3(asl)
(2) 9*(asl) (asl: D)

(3) =9*(far") (far . D)

: The ruling 3C applies to the root-case
: The root-case enjoys the property 9*

: The branch-case does not enjoy the property 9*

(4) a 2 f

Given these facts,

: the root-case is different to the branch-case f in
relation to the property 9* such that the root-case
and the branch-case should be distinguished in
relation to the ruling I, because of its correlation
with the property 9*.

|

(5) —~3(far")

Hence,

: The ruling 3C does not apply to the branch-case.

The Proponent then counters the objection made by the Opponent by bringing
forward the counter-case (asl*) where the ruling IC applies despite the absence of the
property 9*. In other words, the asl* is an antithesis (naqid) of the Opponent’s claim

that the ruling 3C is in correlation with the property *. The proponent’s naqgd for the

Opponent’s farg can be schematized as follows:

U

The Proponent’s nagd

: The claim that the distinction in relation to the specific
property & leads to the distinction in relation to the
ruling Jis invalid.

The Proponent’s thesis

The counter-case (asl*)

(1) 3(asl)
(2) I(asl™)

(3) 9*(asl) (asl: D)

: The distinction in relation to the specific property *
does not lead to the distinction in relation to the ruling 3¢
: The water that has been used by a person in a continuous

state of sadath (ritual impurity).
: The ruling 3C applies to the root-case
: The ruling ¥ applies to the counter-case

: The root-case enjoys the property 9*
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(4) —9*(asl*) (asl*: D) : The counter-case does not enjoy the property 9*

Given these facts,

(5) —(a =+~ a*) : The distinction in relation to the specific property
9* does not lead to the distinction in relation to
the ruling 9C

By using nagd to counterattack the Opponent’s farg, the Proponent forces the
Opponent to concede that the distinction in relation to the property 9* should not lead
to the distinction in relation to the ruling 3, however, this is in contrary with his earlier
claim. So, the Opponent becomes inconsistent and the claim that the distinction with
regard to property 9* leads to the distinction in relation to the ruling 9C is made invalid.
Finally, the Proponent succeeds in defending the argument that the soil already used
for another tayammum or purification can no longer be used for a different purification

because it becomes musta ‘mal.

6.4.4. Two non-canonical forms of giyas

As already mentioned, there are two non-canonical forms of giyas applied in Sabil al-
Muhtadin. What these two forms of giyas have in common is that, unlike the three
canonical forms, they are based not in a set of common properties or rulings, but merely
on a symmetrical structure. What distinguishes one form to the other, let us call them
respectively type A and type B, is that the former reflects some structure in the root-
case to the branch-case, while the latter involves parallel cases of the root- and branch-
cases by means of which the structure linking the root-case and its parallel is replicated
to the branch-case and its parallel.

These two types of giyas, as marked by the term “non-canonical”, are applied not
in order to establish legal decisions for new cases or circumstances, but purely in order
to grasp rationality behind the application of rulings that are already confirmed. To our

knowledge, these two non-canonical forms of giyas are not discussed in Islamic
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jurisprudence in a theoretical way. The theory of these two forms of giyas thus cannot
be traced in some masterpieces of usil figh such as the ones of al-Shirazi and al-
Ghazali. Be that as it may, they were put into practice by some Shafi‘t scholars. So,
Arsyad al-Banjari actually inherited the practice of these two forms of parallel
reasoning from Shafi‘T school of law. Despite that fact, this shows that giyas takes a
significant part in Arsyad al-Banjari’s approach to rationality, particularly when it

comes to rationalizing applications of juridical rulings.

6.4.4.1. Non-canonical giyas type A

Two example cases are provided for this type of non-canonical giyas in Sabil al-
Muhtadin, namely the case of sleeping and that of vinegar, but even so, we will focus
more on the first case in order to provide a clear account of the structure of this type of

parallel reasoning.

The text on sleeping

This is due to the fact that sleep and the
conditions associated to it (i.e. mental
illness, apoplexy, drunkenness) are the

P e 0 Sl ooy S (Uge)

most likely place (in Malay: tempat
zann) for a thing to come out of the anus
without feeling because of loss of
consciousness. Then, it is determined
that, in such conditions, indeed a thing
does come out of the anus in such a way
that loss of consciousness (i.e. the
condition that constitutes loss of
consciousness such as sleep) 1is
established as one of causes of ritual
impurity that invalidates ablution, even
though during the time of loss of
consciousness nothing comes out of the
anus. It follows the well-known legal
principle (ga ‘idah) that says: (inna ma
nita bi al-mazinnah ld farqa baina

s s 50 w8y Slew 5K K b
ST Ko Sl 2l 2n 6 LS
O i 6 ) S 0 s Dl 58
Cu»Ww\ S jy 43,5 Olgan 4l
28> Olgen ) a5 Lo s egy St
SN SR SRCHRUE S
o 3o YAl Lo b)) e dsy 300
b3 S paik s S (4020 5 05,

a5 gl mhal Jlsl Ve sl ol b cak
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wujiudihi wa ‘adamihi), that means
“what is associated with the most likely
place (i.e. what is likely to happen in a
state) is not different between its
presence and absence.”

That is similar to the hardship in a
travel. Since the hardship is likely to
happen in a travel, so it is established
that indeed it does happen. It is hence
permissible while traveling to break the
obligatory fasting of Ramadan and to
shorten (gasr) the prayers even though
the hardship might be absent while

traveling. So are sleep and
conditions associated to it.

the

e 4133 Bt 30 Oyl Sy Fa o
2 Kt 13l K b cat o) e 40§
g é\;; Aade 15 uﬂub Qﬁwss e i
e gl 35 Ul S o)) ST e cak s
2P o dan ol Slas gl
R Cr‘w e oy (g)la CM 25 ylas,
o oy 9l &in 131 5l5 o yls 581l
S iy o o ) e B

2 gxks

The text on vinegar

However, if the substance is impure (i.e.
the substance being added into juice
while producing vinegar is impure), then
the vinegar is not pure even if that
substance is taken out before it turns into
vinegar. Some jurists say that this is due
to hastening the process of obtaining
what is intended by performing the
prohibition, so it is punished with being
prevented from obtaining what is
intended. It is similar to the one who kills
his relative with the intention to inherit
the property of the victim, in this case the

Sl Hom dlag ot Sl e 13V (o 250)
a3 sy Co) pd e 55583 S T
e aia (18 5ls) o 5ale oo 50 3l
288 51K G 08 Sl Sty Ao s
o Ralms b Bgy B ogaie Slobnko
opeie Uit 5 ) S o 4 L
&9l & h@f‘ 5y :@3«4 By b P 415
Lo e 1 ST sl e 180 L 8]

27 See Arsyad al-Banjari (n.d., vol. 1, pp. 94-95)
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k%lle‘tr is hindqreq to ‘ inherit from the | 15 sl oy ,8)s Gl S5)lge SBy3 5 Lo 2t
victim. Thus, it is said: (man istajala | . L o
shay’an  qabla  ‘awanihi  ‘agiba | 05 (alog 3o alyl U8l Jowa) s )
bihirmanihi). It means: “whoever ha}s BBy 13 Upmd Dlgw ﬁ J{w Ol
hastened to get something prematurely is . i
punished with being prevented from it”. B als)s (518 o (o) dluSas

General structure of the giyas

In fact, the first text that we are focusing more on is an integral part of that discussed
in Sect. 6.4.1 concerning giyas al-‘illa in Sabilal-Muhtadin. Recall, sleeping
invalidates ablution, as confirmed by juridical source, because in such condition it is
most likely that something comes out of the anus without feeling due to loss of
consciousness. Something coming out of the anus (hereinafter called “something
coming out”) indeed invalidates ablution, but one might question, why sleep invalidates
ablution, whereas we cannot ensure that something comes out during sleeping. So, it is
rather to legally rationalize that sleep invalidates ablution.

The rationalization starts with a heuristic move by means of which a suitable root-
case is proposed. In this case, the ruling that travelling excuses to not perform the
obligatory fasting and to shorten the obligatory prayers is brought forward as the root-
case. The reason is, as indicated in the text, because hardship that excuses those acts is
most likely to happen in a travel. So, either hardship is present or absent, the travelling
allows to not perform the obligatory fasting and to shorten the obligatory prayers.

If we use the technical terms of giyas theory, the root-case (the travel) is most
likely to bring about some property (wasf), that is, hardship. Furthermore, that property
Is the factor occasioning ( ‘i/la) the ruling (hukm) of the permission to break the fasting
and to shorten the prayers. So, let us formulate that formation by the following notation:

asl: Pa. (x: @) @((x)

Assuming
the superscript of the letter P indicates the more probability;

28 See Arsyad al-Banjari (n.d., vol. 1, p. 40)
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@ : hardship; and

@: the permission to not perform the fasting and to shorten the prayers;

then, the notation can be glossed, “the root-case is most likely to instantiate
hardship, whereas the one that instantiates hardship authorises to break the
fasting and to shorten the prayers.”

The similar formation belongs to the branch-case (sleeping). The branch-case is most
likely to bring about some property, that is, something coming out that constitutes the
factor occasioning the invalidation of ablution. Following the notation before, this
formation can be expressed by:

far PR . (x: R) B(X)

Assuming

R : something coming out; and

@ : the invalidation of ablution;

then, the notation can be glossed, “the branch-case is most likely to instantiate
something coming out, whereas the one that instantiates something coming out
invalidates ablution.”

Now, the formation that belongs to the root-case is followed by the application of the
ruling @ to the root-case, @asl). Then, it seems rational that the formation that belongs
to the branch-case is also followed by the application of the ruling & to the branch-
case, %(far). For a clear description, let us set them in the schematic diagram as

follows:

The diagram 6.6. Non-canonical giyas type A

The root- The branch-
case case

asl: Pa . far PR
(x: Q) @(x)\J> A< > C*Ex: R) B(x)
i) }¥ «—> { agar)
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Notice, the root-case and the branch-case do not have common property and ruling
as in the canonical giyas. In the horizontal relation, the properties @ and X, as well as
the rulings @ and %, are not the same, nor even similar. What they have in common is
the formal structure that configures each of their properties and rulings.*® More
precisely, the configuration of the property @ and the ruling @ in formation A of the root-
case is the same as that of the property ® and the ruling & in formation C of the branch-
case.

Again, in the root-case, A is followed by B, so it seems plausible that in the branch-
case, C is also followed by D. However, there must be some rationale connecting the
formation in the upper part (A/C) and that in the lower part (B/D) by means of which D
can be inferred from C. To that end, we must establish a general rule based on the
association between A and B in the root-case. If we delve into the structure connecting
the formation A, namely asl: 7@ . @(x) (x: @), to the formation B, namely @(a), it is evident
that the association of A to B assumes that

PQis equal to @
(Pa=0q).

In plain words, the association of A to B assumes that there is no difference between
what is likely to enjoy some property and what does enjoy that property. This is exactly
what is said by legal principle (ga ‘idah) quoted by Arsyad al-Banjari: “inna ma nita bi
al-mazinnah la farga baina wujidihi wa ‘adamihi”, that in general means, “what is
likely to be present is not different between its presence and absence.” So, if we use
CTT, the general rule made from the association of A to B, can be formulated as follows:
(Vx: 2 v PP [(VY: 9) LY = ex D I(Y)] A [(VZ: PF) RY = (px D F((2)]
whereby {P} is short-form for the hypothesis 9 v 9.

It can be glossed, “in case that all those that does instantiate some property,
saying < (the left side of the disjunction occurs) fall under some ruling, saying

2 This is a kind of parallel reasoning that is developed typically in science and mathematics. It is called
formal analogy that is contrasted with material analogy. See Hesse (1966, pp. 68-69) and Bartha (2010,
pp. 207-210).
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G, then all those that are likely to instantiate that property (the right side of the
disjunction occurs) fall under the same ruling.”

Let us call this general rule as ga ‘idah™=’. Now, given the fact that it is most likely
that something comes out of the anus while sleeping, where something coming out does
invalidate ablution, [far‘: "R . ®(x) (x: Q)], if we apply the ga ‘idah™=7, then we can
conclude that sleep invalidates ablution [B(far )]

ap(far . qa ‘idah™=7): H(far")

In other words, the equality between ® and PR, where the one that instantiates
falls under the ruling %, justifies that the ruling % applies to the branch-case (far ) that
instantiates PR. The justification of the application of the ruling & to the branch-case
can be written:

R=PRaM) (x: @)- R (far)

However, we should notice that in Islamic jurisprudence it is not the standard
justification for the ruling that sleeping invalidates ablution. It can be considered as a
non-canonical justification for that ruling, since, as discussed in the section 5.4.1, the
canonical justification is actually the fact that sleeping instantiates loss of
consciousness and possibility of coming out that constitute the occasioning factor of
that ruling. This canonical justification, if we follow the notation used in this section,
can be written:

‘ila(far): &(far")
Assuming
9: loss of consciousness and possibility of coming out.

Now, let us compare this case briefly with the second case as described by the
second text without, for the present, providing a formalization. The second case deals
with the purity of the vinegar. Notice, the terms “pure” and “impure” mean legally pure
and impure according to Islamic law that refer to the terms “f@hir” and “najis”. As
stated in the text, the vinegar that is produced by adding an impure substance with the

intention of accelerating the process of the production is impure (najis), even though,
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vinegar is basically pure (tahir). For example, the vinegar from the fruit juice that is
produced by adding wine into the juice, according to Shafi‘1 school to which Arsyad
al-Banjari belonged, is impure based on hermeneutic reading of some prophetic
tradition. Wine is indeed impure due to intoxicating, but one might question, why such
vinegar is considered impure, whereas the wine has turned together with the juice into
vinegar, and the intoxicating nature that renders wine impure has been disappeared. To
answer this question, the parallel case is brought forward, that is, the case of parricide
because of inheritance. Basically, someone obtains the inheritance from his relative
who has been died. However, if he murders his relative with the aim of obtaining the
inheritance from the victim, he will not obtain the inheritance. These two cases are
unified, as pointed out in the text, by the following general rule:

“Man ista ‘jala shay’an qabla "awanihi ‘tigiba bihirmanihi.”
It means: “whoever has been hastened to get something prematurely is punished
with being prevented from it.”

Let us see the following schema:

The root-case The branch-case
Whereas, someone basicaliy] [Whereas, vinegar basically is
obtains the inheritance from his pure. However, if it was
relative that has been died. produced by adding an impure

However, if someone has killed [ 2 N _JIsubstance (i.e. adding the
his relative (i.e. performs the [A] [C] prohibition) with the intention
prohibition) with the intention of accelerating the process of
of obtaining the inheritance producing the vinegar,

from the victim, _J

then he does not obtain the
inheritance.

—

[B] «<———>D] thenitis not pure.

Similar to the case of sleeping, the root-case and the branch-case do not have
common property and ruling. See the difference between “obtaining the inheritance”
and “being pure”; and “performing the prohibition with the intention of obtaining the
inheritance” and “adding the prohibition with the intention of accelerating the
process of producing the vinegar”. Nevertheless, the root-case and the branch-case
share a similar formation. The formation A in the root-case resembles the formation C
in the branch-case. Therefore, the association of A to B in the root-case is the same as
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that of C to D in the branch-case, because they both articulate the general rule we just
mentioned. Roughly speaking, that general rule justifies the impurity of such vinegar.
However, in Islamic jurisprudence, it is the non-canonical justification, while

hermeneutic reading of some prophetic traditions is the canonical one.
Dialogue for the giyas

The dialogue for the non-canonical giyas follows in general the dialogical framework
that is developed in the previous chapter. However, we should clarify that this giyas
applied not for legal decision making but rather for the rationalization of the ruling, so
we include the standard justification of the ruling (canonical justification) in the
beginning of the dialogue. Moreover, in order to emphasize that the non-canonical
giyas particularly deals with the coherence of ruling, it is indicated by the subscript C.

For example, in the following dialogue it is written B.(far ) to stress the coherence of

the ruling & for the branch-case.

The table 6.6. Dialogue for non-canonical giyas type A

@] P
response response| Sleeping invalidates | 0
ablution.
! B(far)

1 | Indeed, as  discussed |!0 ?1 It is true, that is the factor | 2
previously, according to the occasioning the ruling. Yet,
source it is because in such one might question why
condition something is sleeping invalidates
likely to come out of anus ablution, whereas it cannot
without feeling due to loss be warranted that
of consciousness. something coming out of

the anus that invalidates
G Ne @ O fop € ablution happens while
Malfar): &' (far) sleeping. So, it deals with
. the coherence of this ruling.
Assuming
! B(far”)
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?: loss of consciousness

and possibility of coming

out.

Recall S indicates that the

relevance of the property ¢

to the ruling % is provided

by juridical source.

Ok. Now, show the |[?2(0) |¢3,¢!4 | Travelling allows to not| 4

coherence! perform the obligatory
fasting and to shorten the
obligatory prayers. Is that
right?

Reason? @(asl) ?

Yes, it is. 14 ¢5,¢16 | The ruling that sleeping | 6
invalidates  ablution is

! Qas)) structurally similar to the
ruling that travelling allows
to not perform the
obligatory fasting and to
shorten the obligatory
prayers.
@(asl) = B(far)

Justify! ?76 ¢ 7,¢18 | Itis hardship that allows to | 8

mutalaba ! not perform the obligatory
fasting and to shorten the
obligatory prayers.
However, hardship is most
likely to occur while
travelling. Right?
asl: *Q . Qx) (x: Q)?

Yes, it is. 18 ¢ 9(5), ! According to your | 10

10 endorsements, it is evident

that what is most likely to

Lasl: "@ . Qx) (x: Q) enjoy hardship is assumed
really enjoying hardship.
Do you agree?
Given:
you(d): ! Qasl)
you(9): 1asl: @ . @x) (x: Q)
Fa=a?
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11

Indeed.

179 =@

110

¢ 11, ¢!

If it is the case, then it
assumes that there is no
difference between what is
likely to enjoy some
property and what does
enjoy that property, as the
legal principle that says:
“inna ma nita bi al-
mazinnah la farga baina
wujudihi  wa  ‘adamihi
(what is likely to be present
is not different between its
presence and absence)”. So,
if all those that does
instantiate some property,
saying ¢ fall under some
ruling, saying 9C; then all
those that are likely to
instantiate that property fall
under the same ruling. Do
you agree?

(Vx: 2v PP [(Vy: 9) LY =
X D HY)] A [(VzZ: "9 RY
= X2 H(2)] ?

whereby {P} is short-form
for the hypothesis ¢ v P9

12

13

I agree.

L(Vx: @ v P9) [(Vy: 9) LY =
P D KW A [(Vz: P9) RY
= X 2 H(2)]

112

¢ 13, ¢!

Something coming out is
most likely to occur while
sleeping, whereas
something coming out
invalidates ablution. Is that
right?

far PR B(x) (x: R)?

14

15

Yes, it is.

ar PR . B(x) (x: R)

114

713

If it is the case that
something coming out is
most likely to occur while
sleeping, whereas
something coming out
invalidates ablution, this
instantiates the antecedent
of the right side of your
hypothetical assertion at 13.

16
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You should now assert the
consequent. Right?

far: "R

17

Indeed, the fact that
something coming out is
most likely to occur while
sleeping, where something

116

So, this provides the
justification for the thesis
you were asking for with
your third move: it is

18

coming out indeed coherent  that sleeping
invalidates ablution, invalidates ablution
coherently  should lead because it is most likely to
sleeping to invalidate bring about the property ®
ablution. that occasions the ruling

based on the legal principle
that there is no difference
between what is likely to

ap(far‘.qa ‘idah™): enjoy some property and

Be(far”) what does enjoy that
property.
R=PRA * D: B (f7)
Ilzam

Structure of the arguments

The argument developed by the Proponent using non-canonical giyas type A,
particularly in order to show the coherence of the ruling that sleeping invalidates

ablution, can be structured as follows:

The schema 6.6. The argument of non-canonical giyas type A

Thesis Bc(far) . It is coherent that sleep invalidates ablution.

The branch-cases (far)  : Sleeping

The root-case (asl) : Travelling

The superscript P : more probability
The property @ - hardship

The property & : something coming out

The ruling @ - allowing to not perform the obligatory fasting and to
shorten the obligatory prayers
The ruling @ - invalidating ablution
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Argument:
(1) &asl) : The ruling @ applies to the root-case

(2) asl: *Q . @(x) (x: @  : The root-case is most likely to instantiate the
property Q, where one that instantiates the
property Q falls under the ruling @

(3) far: PR . B(x) (x: ®) : The branch-case is most likely to instantiate the
property ®, where one that instantiates the
property R falls under the ruling %

Given these facts,

4) (VX2 9 v F’cy) [(Vy: 9) :incase that all those that does instantiate some
LY = ;X D H(y)] A Property, saying @ (the left side of the disjunction
[(Vz: PF) RY = (pyx o occurs) fall under some ruling, saying 3G then all
3(2)] those that are likely to instantiate that property

(the right side of the disjunction occurs) fall under
the same ruling.

l Hence,

(5) Be(far”) : given (3), it is coherent that the branch-case falls
under the ruling 3.

The schema shows that the root-case and the branch-case do not have common
property and ruling, but they share some formation on which the application of the
ruling at stake to the branch-case can be inferred. As displayed by the schema, the
establishment of the argument consists of three general steps:

I.  Corresponding the branch-case and the root-case in relation to some formation that
configures each of their properties and rulings while indicating that such formation
in the root-case is followed by the application of some ruling with the aim of
establishing the association between the shared formation and the application of
some ruling. In other words, showing that the root-case and the branch-case share

such formation amounts to indicating that the association of such formation and
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the application of some ruling in the root-case is potential for generalization. In
the case of sleeping, as can be seen in the schema, it is presented by (1), (2) and
(3) where the formation as: 7@ . @) (x: Q) is indicated to be in association with
@(asl), and far . PR . B(x) (x: R) shows that, despite the difference of property and
ruling, the branch-case and the root-case share the formation that configures each
of their rulings and properties such that the formal structure that associates the
formation asl: 7@ . @(x) (x: Q) and @(asl) is potential to be generalized.

Ii. Generalizing the structure that associates the shared formation and the application
of some ruling in the root-case by means of which the application of the ruling
under consideration to the branch-case will be grounded. In our case, it is
generalizing the structure that links the formation as/: 7@ . @x) (x: @) and @(asl)
where the application of the ruling 3 to the branch-case [B(far ‘)] will be grounded
on that generalization. In the schema, it is presented by (4) where (Vx: 9 v P9)
[(Vy: 9) LY = ppx D H(Y)] A [(VZ: PP) RY = (ppx D H((2)] is the generalization
established from the association of the formation as/: @ . @x) (x: @) and @(asl) in
the root-case.

iii. Applying the general rule. Given the formation far‘: R . 3(x) (x: Q), if we apply
the general rule, then the application of the ruling & to the branch-case [%(far )]

can be achieved as presented at (5).

6.4.4.2. Non-canonical giyas type B

There are two tahallul for hajj- | oo oﬁ&u PRy z e A&\;\(Jf})
pilgrimage due to the long processand | = . T .
a lot of required actions to perform. It | U2 22 052 olsp b o8 ol e
is similar to Aaid (menstruation), due to ui,\?; Hlaw Cod Col ae dlsl JKs
the long period of time, there are two 1S cs b . K
tahallul established for it, first, the end | S 1325 0> o558 63 1o o
of bleeding; and second, bathe (i.e C)L‘b Ji£ u& KUV 0 ) u,cg Q—“\)wy.
ghusl or grand ablution). Different
from ‘umrah-pilgrimage, there is only
one tahallul for it, namely after
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accomplishing all requirements, 5\? e 43 L sl ol \3.> Sl
because it does not take a long time, | 5. .. 7 . X .
similar to janabah (i.e. ritual impurity Wi s s o ol ETES)
due to sexual intercourse or seminal
discharge).

Brief remarks on takallul in pilgrimage and ritual impurity

Tahallul is actually a technical term used in Islamic pilgrimage that refers to dissolution
or ending the state of iiram by virtue of which all prohibitions of pilgrimage return
lawful. Once a Muslim, woman or man, starts performing the pilgrimage and enters the
haram land in Mecca where the pilgrimage takes place, she or he is in the state of iiram
and some prohibitions or restrictions apply, such as removing hair and nails from the
body, use of perfume, killing game, sexual intercourse, etc.

There are two pilgrimages in Islam, namely ‘umrah, that can be undertaken at any
time of the year, and #ajj, that has specific dates according to the Islamic lunar
calendar. The latter requires more ritual acts than the former, so it takes more time.
There is only one takallul for ‘umrah that occurs after accomplishing all required acts.
So, all prohibitions of iiram are no longer applicable after tahallul that is symbolized
by cutting or shaving hair. As for hajj, as Arsyad al-Banjari argues, there are two
tahalluls, the first tahallul occurs when almost all required acts have been undertaken,
normally after cutting or shaving hair. After the first fahallul, all prohibitions of ihram
other than sexual intercourse are repealed. The second fahallul occurs when all required
acts have been completed, normally after performing the so-called tawdaf al-ifadah, the
last ritual of going around the Ka‘bah seven times. After the second tahallul, all
prohibitions of i4ram including sexual intercourse are repealed.

The term tahallul is also used by Shafi‘T school of law for the case of major ritual

impurity (hadath akbar). In this case, it refers to disengagement from the state of major

30 See Arsyad al-Banjari (n.d., vol. 2, p. 202)
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ritual impurity by virtue of which all preventions due to ritual impurity are authorised.
The state of major ritual impurity can be caused by sexual intercourse or ejaculation
(janabah) and vaginal bleeding such as menstruation (kaid). When a Muslim, woman
or man, in the state of janabah, she or he is prevented from performing several worships
such as prayer, going around the Ka‘bah, stay in Mosque and touching the Qur’an. The
same applies for a woman in the state of haid, she is prevented from performing those
worships and, additionally, from fasting and being divorced by the husband. There is
only one tahallul for janabah that is put into action by performing grand ablution
(ghusl), that is, washing the entire body using a pure water. Once grand ablution
performed, all prevented worships are authorised. As for haid, there are two tahalluls.
The first one occurs at the end of bleeding and the second one occurs when grand
ablution has been performed. After the first tahallul, fasting and being divorced are
allowed. Then, after the second one, all prevented worships due to ritual impurity are

allowed.

General structure of the giyas

Let us recall that this type of giyas is applied not to achieve a legal decision, but rather
to rationalize it. Indeed, while the legal decision that there are two takalluls in Aajj is
already established by juridical source, the giyas is applied to prove that the decision
is legally rational. Rationalization process involves some parallel rulings that are put
on the table in order to show the coherence of that decision. Accordingly, this entails
some creative moves that require both hermeneutic and heuristic skills.

If we give a dialectical reading to Arsyad al-Banjari’s text above, it starts by
bringing forward the analogue ruling that applies to the root-case. In our case, the ruling
that menstruation enjoys two tajalluls is brought forward since both #ajj and
menstruation can be seen similar in relation to the fact that they both involve some
prohibitions that are ended up by takallul, despite their sharp differences in practice.
Still, the question is: why should %ajj enjoy two takalluls like mestruation? The
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justification process begins with proposing a parallel case of the branch-case (call this
case far ‘*) to which a parallel ruling of that applies to the branch-case already applies.
In this case, it is brought forward that ‘umrah (far ‘*), another kind of pilgrimage beside
hajj (far”), enjoys one takallul and its performance takes less time than f£ajj. This is
subsequently followed by bringing forward a parallel case of the root-case (call this
case asl*) which takes less time than the asl, and, moreover, the analogue ruling to that
applies to the far“* applies. In this case, it is presented that janabah (asl*), the other
kind of major ritual impurities beside menstruation (asl), enjoys one takallul and its
occurrence takes less time than menstruation. That is to say, though the takallul of
‘umrah is practically different to that of janabah, the ruling that ‘umrah enjoys one
takallul is structurally similar to the ruling that janabah also enjoys one takallul since
both take less time relative to their parallels.

The idea is to establish correlation between the time of performance or occurrence
and the number of takallul. More precisely, the parallelism between menstruation (asl)
and janabah (asl*) shows that takallul of those that takes a long time, menstruation, is
double and of those that takes a brief time, janabah, is single. Hence, given parallel
relation between Zajj (far ‘) and ‘umrah (far ‘*), and the fact that the former takes more
time than the latter that enjoys one takallul, so it seems rational that /ajj enjoys two
takalluls. The general rules established from the relationship between the asl and asl*
can be formulated as follows:

Single (x, y, z) prop (x: D, y: long(x)V brief(x), z: takallul(x, R¥(y)))

Double (x, Y, z) prop (x: 9, y: long(x)Vvbrief(x), z: takallul(x, Lv(y)))
In plain words, the first can be read, “takallul of the brief type (the right side of the
disjunction y) of the set 9 is single”. As for the second, “takallul of the long type (the
left side of the disjunction y) of the set 9 is double”. If we apply those formation to our
case, those yield the followings:

Single(a*, m, t)
(a*: major impurity, m: long(a*)vbrief(a*), t: takallul(a*, RvV(m)))
Double(a, m’, t)
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(a: major impurity, m: long(a)Vvbrief(a), ¢ : takallul(a, Lv(m)))
Single(f*, p, 1)

(f*: pilgrimage, p: long(f*)Vvbrief(f*), ¢: takallul(f*, R¥(p)))
Double(f, p’, t)

(f: pilgrimage, p : long(f)vbrief(f), ¢ : takallul(f, LV(p)))
Assuming

a: asl (menstruation)

a*: asl* (janabah)

f: far* (hajj)

f*: far ** (‘umrah)

If we use our usual notation of juridical rulings, we obtain the following rulings:

JG(a*, m, t)

“one takallul applies to janabah that is the brief kind of major impurity”
He(a, m’, t")

“two takalluls apply to menstruation that is the long kind of major impurity”
Ja*(f*, p, 1)

“one takallul applies to “‘umrah that is the brief kind of pilgrimage”

I*(fp 1)

“two takalluls apply to hajj that is the long kind of pilgrimage”

We distinguish the notations between the rulings of the root-cases (i.e. 3G and (2
for major ritual impurities) and the branch-cases (i.e. 3(1* and J(2* for pilgrimages),
because, as already pointed out, the prohibitions and the takalluls in pilgrimages and
major ritual impurities are different. The relations between those rulings can be

displayed by the following diagram:

The diagram 6.7. Non-canonical giyas type B

Ritual

impurities Pilgrimages

G (a*, m, t):F Ae— > C{%*(f*, p, 1)

He(a, m’, t)} <& > {ff@*“ pLt)
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Regarding the relationship between two rulings in the vertical relation, it looks like
that this giyas resembles giyas al-dalala that is discussed in the section 5.4.2. What
distinguishes them is that in this type of non-canonical giyas two parallel rulings apply
respectively to two parallel cases [J(i1(x*) and (2(x)], whereas in giyas al-daldla two
parallel rulings apply to one case [J(1(x) and (2(x)]. Moreover, while in the giyas al-
dalala the two rulings are a pair where the presence of one entails the presence of the
other, in this giyas the two rulings are no more than that they both are considered in
correlation like in giyas al-shabah.

However, they differ sharply in the horizontal relation. They are indeed similar
regarding that they both involve some prohibitions that are ended up by takallul, but
notice, as pointed out above, the prohibitions and the takallul in pilgrimages differ
practically from those in major ritual impurities. Thus, in the horizontal relation the
branch-cases (pilgrimages) and the root-cases (major ritual impurities) do not share the
same ruling as in the giyas al-dalala. Moreover, the similarity in the horizontal relation
is dependent on the vertical relation. In our case, it is said that hajj takes a long time is
relative to its parallel, namely ‘umrah, as well as that menstruation takes a long time is
relative to janabah. In short, this type of giyas is based on proportionality of two rulings
in the vertical relation. Thus, in this type of parallel reasoning there is no horizontal
relation independent of vertical relation.

Accordingly, the reason that /ajj enjoys two takalluls is because it takes more time
than its parallel (‘umrah) that enjoys only one takallul based on their resemblance
(shabah) to major ritual impurity where takallul of that takes a long time, menstruation,
is two and of that takes a brief time, janabah, is one. So, the justification that /ajj
enjoys two takalluls can be written:

Shabah 1@ )me :@): 5e*(f p’, 1)
However, we should notice that this justification is a non-canonical justification since

the ruling that zajj enjoys two takalluls is already established by juridical source.
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Regarding its structure, this type B of non-canonical giyas is similar to the type A
in relation to the fact that in the horizontal relation the branch-case and the root-case
share merely some structure. More precisely, they share the formal structure that links
them to each of their parallel cases. If we look at the diagram above, like in the type A
of non-canonical giyas, A to B is the same as C to D. However, in the type A the vertical
relation cannot be inverted (presented by the downward arrow from A to B —see the
diagram 5.6), while in this type B it can be inverted (presented by the up down arrow
connecting A and B —see the diagram 5.7), so we can say that B to A is also the same
as D to C. In other words, as already indicated, this type of giyas is based on some
proportionality.

Dialogue for the giyas

The table 6.7. Dialogue for non-canonical giyas type B

@) P
response response| There are two tajkalluls for | O
hajj.
! 3C*(far”)
1 | Indeed, it is confirmed by [! 0 71 It is true, but what | wantto | 2
juridical source. say that this ruling is
coherent with some rulings.
He*s(far )
! 3o (far )

3 | Ok. Now, show the [?2(0) [¢3,¢'4 | Menstruation enjoys two | 4
coherence! takalluls. Is that right?
Reason? I2(asl) ?

5 | Yes,itis. 14 ¢5,¢16 | ‘Umrah enjoys one | 6

tahallul, doesn’t it?
! He(asl)
G *( far *)
7 | Yes, it does. ?76 ¢ 7, ¢ 8| Janabah enjoys one | 8

tazallul. Right?

I (asl)
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Yes.

¢ 9(5), !
10

The ruling that
menstruation enjoys two
takalluls is structurally
similar to the ruling that
hajj enjoys two tazalluls.

Ie(asl) = Ie*(far”)

10

11

Justify!
mutalaba !

110

¢ 11, ¢!
12

@: Don’t you see that
‘umrah that is a brief type of
pilgrimage  enjoys  one
tahallul?

G *(f*,p,2) (F*: pilgrimage,
p: long(f*)vbrief(f*), «:
takallul(f*, R¥(p))) ?

Assuming f* is far ‘*

12

13

Indeed.

JG*(f*,p,¢) (F*: pilgrimage,
p: long(f*)vbrief(f*),
takallul(f*, RY(p)))

112

¢ 13, ¢!
14

@ Moreover,
menstruation, the major
ritual impurity that takes a
long time, enjoys two
takalluls, while janabah,
the major ritual impurity
that takes a brief time,
enjoys one tazallul.

IC2(a, m’, t’) (a: major
impurity, m”: long(a) v
brief(a), ¢ takallul(a,

L+(m)))

IC1(a*,m,t) (a*: major
impurity, m: long(a*) v
brief(a*), t: takallul(a*,
R¥(m)))

Assuming:
a: asl
a*: asl*

@: So, tahallul of those that
takes a long time is double
and of those that takes a
brief time is single. Do you
agree?

14
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Single (x, y, z) prop (x: D,
y: long(x)V brief(x), z:
takallul(x, R¥(y)))

Double (x, y, z) prop (x: D,
y:  long(x)vbrief(x), z
takallul(x, LY(y))) ?

15 | I agree. 114 ?15 According to these | 16
endorsements, there should
be two takalluls for hajj
Single (x, Y, z) prop (X: 9, because it takes more time
y: long(x)V brief(x), z: than ‘umrah. Like the case
tagallul(x, R¥(y))) of major ritual impurities.
Do you agree?
Double (x, y, z) prop (x: 9, o
y:  long(x)vbrief(x), <z f: pilgrimage, p"
tahallul(x, LV(y))) long(f)vbrief(f), t
takallul(f, L¥(p))
Assuming fis far
17 | Indeed, the fact that hagjj |! 16 13 So, this provides the | 18

takes more time than
‘umrah should coherently
lead hajj to enjoy two
tahalluls. Like
menstruation that enjoys
two tahalluls because it
takes more time than
janabah that enjoys one
tahallul.

justification for the thesis
you were asking for with
your third move: it is
coherent that hajj enjoys
two tahalluls because it
takes more time than its
parallel  (‘umrah)  that
enjoys only one takallul
based on their resemblance
(shabah) to major ritual
impurity where takallul of
that takes a long time is two

VICE(Lp, 1) find of that takes a brief time
is one.
Shabah ) e3@); gox(f,
p.t)

Ilzam
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Structure of the arguments

The argument developed by the Proponent using non-canonical giyas type B in order
to show the coherence of the ruling that %ajj enjoys two takalluls can be structured as

follows:

The schema 6.7. The argument of non-canonical giyas type B

Thesis J(2&(far*) . It is coherent that hajj enjoys two tahalluls.

The branch-cases (f)
The root-case (a)

. hajj
: menstruation

The parallel of far* (f*) . ‘umrah

The parallel of asl (a*) : janabah

I(1, Ha* - single

H2, He* : double

m, m’ . brief and long types of major impurity, respectively
»p’ . brief and long types of pilgrimage, respectively
L, : takallul

Argument:

1) He(a, m’, t))
(2) 3G1(a*, m, t)

(3) 36*(f*, p. 1)

: Takallul of the root-case that is the long type of
major ritual impurity is double.

: Tahallul of the parallel of the root-case that is the
brief type of major ritual impurity is single.

: Takallul of the parallel of the branch-case that is
the brief type of pilgrimage is single.

(4) (4.1) Double(x, y', 1)

(4.2) Sunfe (%, y, 1)

Given these facts,
: Takallul of those that are the long types of some
set of states is double.

: Takallul of those that are the brief types of some
set of states is single.

l

(5) 3= p’ 1)

Hence,

. It is coherent that takallul of the branch-case is
double since it is the long type of pilgrimage.
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As can be seen in the schema, this type of non-canonical giyas is based on

proportionality of some rulings. The establishment of the argument consists of three

main steps as follows:

Establishing parallelism between two rulings that are applied respectively to the
root-case and its parallel, while corresponding the ruling that is applied to the
parallel of the root-case and the ruling that is applied to the parallel of the branch-
case in relation to some formation such that the correlation between two rulings
applied respectively to the root-case and its parallel is potential to be applied to the
branch-case and its parallel. It is presented by (1), (2) and (3) where J(2(a, m’, t’)
and JG(a*, m, t) shows parallelism between two rulings that are applied
respectively to the root-case and its parallel, and JC1*(f*, p, ) indicates that the
ruling that is applied to the parallel of the root-case is structurally similar to the
ruling that is applied to the parallel of the branch-case. So, the structure that links
the two parallel rulings applied respectively to the root-case and its parallel is
potential to be generalized and applied to the branch-case and its parallel.

Generalizing the structure that links two rulings applied to the root-case and its
parallel, respectively. It is presented by (4.1) and (4.2), where Daubl(x, y’, ¢’) and
Single(X*, y, 1) are the general rules established from J(e(a, m’, t’) and JCi(a*, m, t).
Applying the general rules. Given the fact that the branch-case takes more time
relative to its parallel [JCi*(f*, p, #)], as presented at (3), if we apply the general
rules established in the second step, then we can conclude that it is legally rational

that the branch-case enjoys two takalluls [JC&(f, p’, 1], as presented at (5).
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CHAPTER 7
ARSYAD AL-BANJARI’S QIYAS FOR INTEGRATING BANJARESE
TRADITIONS INTO ISLAMIC LAW

As pointed out in the Chapter 5, the process of re-Islamization of Banjar carried out by
Arsyad al-Banjari after his arrival in Banjar from his studying in Mecca and Medina
was challenged by the emergence of new cases related to the Banjarese culture that
required legal certainty regarding their status according to Islamic law. This galvanized
a dynamic interaction between Islam and Banjarese culture that led to, on one side,
cultural integration and, on the other, cultural isolation between the two. Qiyas or
correlational inference played a paramount role in this process since Arsyad al-Banjari
applied a model of integration based on a dialectical understanding of this legal theory
of parallel reasoning.

Let us point out that Arsyad al-Banjari endorsement of a dialectical understanding
of drawing inferences by giyas is not only crucial for the model of integration he puts
into practice but it also relates to two main hallmarks of legal reasoning within Islamic
Law highlighted and developed by Walter Edward Young (2017) in his work The
Dialectical Forge. In a nutshell: the shaping of giyas by means of jadal, the Islamic
framework for argumentation, allows to implement the stances that (1) legal reasoning
is largely a matter of practice, and that (2) the openness of the domain of application
of a law requires a dynamic instrument for extending this domain.

In this context, one cannot overestimate the work of Arsyad al-Banjari, who sets a
paradigm on how to apply a dialectical constitution of giyas in order to integrate new
cultural contexts into the scope of Islamic Law. We will illustrate the method of
integration applied by Arsyad al-Banjari with the help of three applications of qgiyas
related to the local belief and practice, the local natural environment and the local

socio-culture, respectively:
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1) the argument for the interdiction of the traditional Banjarese offering-rituals for
avoiding disease or calamities called respectively manyanggar and mambuang
pasilih.

2) the argument for the allowance of consuming the traditional drink called lahang
(even when fermented) made of the juice of sugar-palm.2

3) the argument for the equal distribution of marital property called harta

perpantangan in Banjar.3

! This issue is discussed in Tukfat al-Raghibin, the treatise that deals with the doctrines of Sunni
theology. This treatise was composed two years after Arsyad al-Banjari’s return to the Banjarese
Sultanate (1772), namely in 1188H/1774. It was published several times in Istanbul, Mecca, Cairo,
Singapore, and Surabaya. The treatise was printed for the first time in 1887 in Istanbul by al-Matba‘a al-
Haj Muharram Afandi. Its authorship, in fact, triggers a controversy since the author’s name is not
mentioned in some manuscripts (Hasan, 2007). Some scholars have argued that this treatise was
composed by Abdul Samad al-Palimbani. However, the arguments of the researchers compiled by
Mujiburrahman (2014) —including the one of Hasan (2007)— provide strong evidence that the treatise
was authored by Arsyad al-Banjari, mainly regarding the similar dictions of the doxology to some works
of Arsyad al-Banjari, the use of some Banjarese words and the mention of the Banjarese traditions.
Moreover, the publication by Matba‘ah al-Ahmadiyyah Singapore and al-lhsan Surabaya in 1929
mentioned clearly Arsyad al-Banjari as the author of the treatise.

2 This issue is discussed in Sabil al-Muhtadin. As discussed in the previous chapter, it is Arsyad al-
Banjari’s magnum opus that was composed upon the request of Sultan Tamjid Allah because of lacking
book of Islamic law in Malay language. This request is mentioned by Arsyad al-Banjari (1957) in his
introduction of this work. Aswadie Syukur (2016) points out that this work has been well known and
read by Muslim communities in Southeast Asia where the people use Malay language in their daily
conversations, such as Indonesia, Malaysia, Singapore, Brunei Darussalam and some regions in
Thailand, Philippines and Cambodia, since there was no other book in Malay language that discuss
Islamic law comprehensively and profoundly as Sabil al-Muhtadin. Arsyad al-Banjari began writing the
manuscript in 1193H/1779 and finished it two years later, in 1195H/1781. It was edited for the first time
by Ahmad ibn Muhammad Zain al-Fathani and published almost simultaneously in Mecca and Istanbul
around 1882. Munadi (2020) indicates that the manuscript was also edited by Muhammad llyas al-Azhari
and published in Cairo in 1307H/1889. In fact, Sabil al-Muhtadin was translated into Indonesian
language by Aswadie Syukur and has been published by Bina Ilmu Surabaya since 1985. In Malaysia,
it was transcribed by Mohamad Haidzir bin Hussin bin Ibrahim, edited by Fuad Ismail and has been
published by Telaga Biru since 2010; and it was also transcribed by Jahabersa Team and has been
published since 2013 by Jahabersa, Johor Baru.

3 As information circulated in the Banjarese society, this issue is mentioned by Arsyad al-Banjari in his
work Kitab al-Faraid which deals with Islamic law of inheritance. Unfortunately, this treatise has never
been found. Guru Irshad Zein, Arsyad al-Banjari’s descendant who use nom de plume of Abu Daudi,
told that the original book is probably saved by Abd al-Rahman Siddig, one of Arsyad al-Banjari’s
offspring, who was appointed Mufti in Siak Sultanate, Indera Giri (Sapat) Riau (Dakhoir, 2010; Irfan
Noor, 2015). Aswadie Syukur, as mentioned by Dakhoir et al (2017), reported that in his visit to Malaysia
he found the book Kitab al-Faraid mentioning Abd al-Rahman as the author. It is possible that when
published the name of Abd al-Rahman is mentioned as the author, even though the book is originally
written by Arsyad al-Banjari. In addition, it is reported that this concept of marital property was likely
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Whereas the first and third arguments take the form of giyas al-shabah (argument
by analogy), the second one is shaped by giyas al- ‘illa — argumentation-schemes based
on establishing the occasioning factor (or ratio legis) that grounds the juridical decision
at stake. As we shall see from our dialogical reconstruction, the debate concerning
manyanggar and mambuang pasilih is quite sophisticated, with the opponent that does
not surrender easily to the rejection of his use of those rituals.

In order to facilitate the reading of Arsyad al-Banjari’s model of argumentation, in
the next section, once more, we will briefly recall the main notions involving the
objectives and features of the dialectical structure of giyas, as well as its classification

as developed by al-Shirazi in his works.*

7.1. Basics on giyas

Let us recall that the aim of correlational inferences is to provide a rational ground for
the application of a juridical ruling to a given case not yet considered by the original
juridical sources. It proceeds by combining heuristic (and/or hermeneutic) moves with
logical inferences. The simplest form follows the following pattern:

e Inorderto establish if a given juridical ruling applies or not to a branch-case (far ),
we look for a root-case (asl) we already know that it falls under that ruling. Then
we search for the property or set of properties upon which the application of the
ruling to the root-case is grounded (the ratio legis or legal cause for that juridical
decision).

e If that grounding property (or set of them) is known, we ponder if it can also be
asserted of the new case under consideration. In the case of an affirmative answer,
it is inferred that the new case also falls under the juridical ruling at stake, and so
the range of its application is extended. When the legal cause is explicitly known

(by the sources) or made explicit by specifying a relevant set of properties, we are

to be delivered orally by Arsyad al-Banjari to his students who then became Qadis (Judges); and they
applied it in the society so that it becomes the tradition of the Banjarese society (Zamzam,1979)
4 See al-Shirazi (1986, 1987, 1988, 1995, 2003).
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in presence of an inference by giyas al-‘illa or correlational inference by the

occasioning factor.

e When there is absence of knowledge of the occasioning factor grounding the
application of a given ruling, we are in presence of correlational inferences by
indication (giyas al-dalala) or by resemblance (giyas al-shabah). Whereas the
former is based on pinpointing at specific relevant parallelisms between rulings
(givas al-dalala), the latter are based on resemblances between properties (giyas
al-shabah).

The plausibility of a conclusion attained by parallelism between rulings (giyas al-
dalala) is considered, in terms of epistemic strength, stronger than the conclusion
obtained by resemblance of the branch-case and the root-case in relation to some set
of (relevant) properties (giyas al-shabah). Yet conclusions obtained by either giyas al-
dalala or giyas al-shabah have a lower degree of epistemic plausibility as conclusions
inferred by the deployment of giyas al-‘illa, where the occasioning factor can be
pinpointed.

One cardinal feature of al-Shirazi’s take on giyas al- ‘illa is the development of the
test of efficiency or ta thir, that provides the means to test whether the property 9
purported to be relevant for the juridical sanction at stake is indeed so. The test declines
into two complementary procedures:

e testing co-extensiveness or rard (if the property is present then the sanction too),
and

e testing co-exclusiveness or ‘aks (if the property is absent then so is the juridical
sanction. While co-extensiveness examines whether sanction 3 follows from the
verification of the presence of the property &, co-exclusiveness examines whether
exemption from the sanction 3 follows from the verification of the absence of 9 —
see Chapter 3.

The method of efficiency is largely used by Arsyad al-Banjari, particularly so in

his argument for the legal validity of consuming Lahang.
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Let us now display the dialogues based on the arguments of the texts and shaped

by the structure of the Islamic argumentation form.

7.2. Arsyad al-Banjari’s framework

Arsyad al-Banjari often presents his arguments in a question-response framework.
Indeed, texts with the headings “question and response” are ubiquitous in Arsyad al-
Banjari’s work. They can be found almost in every chapter of his works such as Sabil
al-Muhtadin, Tuhfat al-Raghibin, Kitab al _Nikah and Lugzat al- ‘4jlan. However, at
many cases they are not set in the schema of “Proponent and Opponent” as usually
deployed within the framework of jadal. This makes Arsyad al-Banjari’s arguments
more difficult to follow, particularly so when counter-attacks trigger a change of roles
between respondent and challenger.

However, one advantage of the style of the original texts, presented and translated
in the appendix, is that it stresses how one argument defeats another one, rather than
the victory or defeat of the contenders. The disadvantage, of Arsyad al-Banjari’s style
is that it makes it hard to distinguish the main thesis from the sub-arguments. Since our
aim is to provide an overall view of the structure of the debate, we will reconstruct the
argument within a dialogical framework, though we also stick closely to the original
text in the sense that, by identifying the precise challenges and responses we will make
it patent how one argument defeats another one.

In order to facilitate the reading, before providing the dialogical reconstruction of
the texts, we will first sketch the argumentation pattern, mention briefly the cultural
background and outline the most relevant philosophical assumptions.

After presenting the dialogue we will provide a detailed analysis commenting the
main moves from the point of view of Islamic argumentation theory. This will require

that we introduce before the main dialectical forms of objection deployed by Arsyad
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al-Banjari. However, in the present chapter, we will refrain of providing a formalization

—a formalization of the relevant notions can be consulted in previous chapters.®

7.3. Qiyas al-shabah on manyanggar and mambuang pasilih
7.3.1.Brief remarks on the cultural and philosophical background

On the rituals

Manyanggar and mambuang pasilih are offering-rituals practised within the Banjarese
tradition in order to attain some purpose and carried out as acts of propitiation. The
manyanggar —ceremony of offering is practiced in order appease evil spirits and their
influences. The mambuang pasilih-offerings seek to appease the so-called hidden
family. The hidden family can refer to an ancient king that passed away and to some
his descendants or followers believed to be still alive but hidden. It is believed that if
these rituals are not carried out, the evil or the hidden family will do harm such as
bringing in disaster or disease — see Syukur (2002) and Mujiburrahman (2014; 2017).

On causation

The complexity of the argument does not only stem from its argumentative structure
but it is also generated by important philosophical matters. Moreover, the strongest
passages of the argument set up analogies involving epistemological and theological
issues concerning causation. Indeed, in order to follow the argument it is necessary to
take into consideration that Arsyad al-Banjari follows here the notion of causation of
the Ash‘arT theological school according to whom Allah is the only agent of effects.
Let us take the example of al-Ghazali (1966, pp. 239-240), the prominent figure of that
school. According to him, the burning of cotton is neither inherent to fire (it is not in
the nature of fire by itself, to put in the terminology of Arsyad al-Banjari), nor did
Allah constituted fire in such a way that once it contacts cotton, it burns. Cotton burns

when in contact with fire because Allah constituted fire in such a way that when in

5 See also Rahman & Igbal (2018) and Rahman, Igbal, & Soufi (2019).
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contact with cotton, it is He Himself who enacts the burning.® In the dialogue both
Opponent and Proponent share this view on causation.

7.3.2. An overall view of the argument

As already mentioned, Arsyad al-Banjari's argument for the rejection of those rituals,
Is quite sophisticated and involves counterattacks which induce change of burden of
the proof. The general structure of the argument has the form of giyas al-shabah and it
is therefore grounded on establishing an analogy based on the similarity of the branch-
case and the root-case. Actually, the argument displays the intertwining of several
analogies.

The argument starts by attempting to ground the thesis (the interdiction) in the
resemblance of the branch-case, the rituals of manyanggar and mambuang pasilih,
and the practice of idolatry. The analogy is based on the fact that those ceremonies and
the practice of idolatry share some relevant property, namely, the belief that it is not
Allah the efficient cause for the avoiding of disaster or disease, but carrying out such
rituals.

This is contested by another analogy brought forward by the clever Opponent who
compares the resemblance of the belief on the healing and preventing powers of the
contested rituals with the (established) belief that the power of fire to burn dry objects
and the power of food to satiate is in fact due to Allah’s power to enact those effects.
Thus, carrying out the contested rituals is not idolatry, in the same way as it is not

idolatry to believe that hunger is satiated by taking food and that dry objects can be

® See Marmura (1965). Peter Adamson (2019, April 1), who has a slightly less occasionalist reading as

the one of Marmura expresses the point as follows:
his [Al-Ghazali] critiqgue here imputes a very strong notion of causality to the philosophers: namely
that given the existence of a cause, the existence of its effect is necessary. Al-Ghazali holds that, on
such a notion of causality, only God is a cause. This is because, given the existence of miracles, and
accepting the proposition that God can do anything, no cause other than God can necessitate its
effect. It is always possible that God might will the expected effect not to proceed, or will an entirely
different effect to proceed. Al-Ghazali defends this view against both philosophers who claim that a
natural cause, such as the fire which causes the burning of cotton, is the sole and sufficient cause for
its effect.
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burned by ignition, provided the ones carrying out those rituals endorse the Islamic
theory of causation which establishes Allah as the true agent of efficiency (see remark
on causation below).

This allows the Opponent to force his antagonist to concede that, under these
conditions, practicing the rituals under consideration does not entail idolatry.
Moreover, since deploying fire and food is not forbidden, so must manyanggar and
mambuang pasilih be integrated into Law as permissible acts.

The Proponent accepts that under these conditions the practices of manyanggar
and mambuang pasilih do not entail idolatry. However, he refuses that this should lead
to their permissibility. The Opponent's argument on the permissibility of manyanggar
and mambuang pasilih is based on an irrelevant similarity between the belief entailed
by deploying fire and food and the belief entailed by the practice of those rituals. The
grounds for refusing the proposed similarity are subtle and deeply entrenched in the
Islamic theory of causation endorsed by Arsyad al-Banjari just mentioned. In a
nutshell, while burning and satiation are enacted by Allah through the natural beings
food and fire (in that derivative send we can speak of them of being natural causes),
the contested rituals are not present in nature and cannot be said to be in that sense
natural causes of healing and prevention of danger enacted by Allah. Therefore, food
and fire are different to manyanggar and mambuang pasilih and hence, the deployment
of food and fire in order to attain their effects (by the enacting of Allah) is also different
to carrying out those rituals.

At this point of the debate, the argumentation seems to get stuck. On one hand the
Opponent managed to convince the Proponent that there is no idolatry behind the
practices in question; on the other the Proponent forces the Opponent to concede that
the analogies brought so far into the debate do not justify their permissibility.
Nevertheless, the Proponent, who has the burden of the proof, did not prove yet his
thesis on the interdiction of manyanggar and mambuang pasilih. Accordingly, the
Proponent starts developing another angle of attack. Actually, the moves of both
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Opponent and Proponent, that follow this attack, seem to be grounded in less
convincing analogies.

The Proponent claims now that manyanggar and mambuang pasilih are similar to
the act of wasting and following Satan since they entail offering food to Satan.

The Opponent refuses to accept that these rituals are similar to the act of wasting
and following Satan by comparing feeding his own family or friends with feeding the
hidden family.

The response of the Proponent is clear as it can be. What is the evidence for the
hidden family profiting of the offers? The Opponent’s reference to the story of Elders
and of a possessed person as witnesses of the existence of the hidden family does not
provide evidence that the offers have not been wasted.

The Opponent ends up accepting that practicing manyanggar and mambuang
pasilih entails wasting and following the footsteps of Satan. However, surprisingly, the
Opponent claims that though the practices entail following Satan, this does not make
those practices forbidden acts. The reason he brings in is that the objective of the
practice is still a permissible one, namely being healed. Moreover, the Opponent
proposes the following: while feeding Satan with the aim of healing we can do as if we
were feeding a dog. Feeding a dog is permissible after all and so is the aim of practicing
these rituals, namely, being healed.

The response displays three forms of objection:

1) Nagd (inconsistency): The Proponent uses this form of objection in order to attack
the very idea of excusing a despicable act in the way suggested by the Opponent.

It amounts to forcing the Opponent to concede that, when confronted to another

case that shares the same inferential pattern as the one brought forward, the

conclusion of both arguments (the ruling drawn from the premises) leads to either
contradiction or to incompatibility.
2) Farq (invalidating distinction): The second form of objection targets the

Opponent’s claim that feeding a dog and feeding Satan can be considered to be

similar, due to the fact that both are feedings. The Proponent shows that both cases
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are to be distinguished and this distinction invalidates the similarity claimed by the

Opponent.

3) Man‘ (denial): The third form of objection denies that the contested rituals are to
be considered as medical practices.

In relation to the first group the Proponent observes that not only engaging in a
despicable act in order to attain some permissible objective does not change the
interdiction, but by doing as if the being addressed by the act (Satan) is something else
(the dog) does not help in erasing despicability of that act (and corresponding
interdiction) either. The Proponent's counter-examples are almost shocking: killing a
person with the belief that this killing will bring relief to the heartache of the perpetrator
makes it not less despicable if while during the killing the murderer does as if he is
Killing a mouse. He adds a second example of the same kind: committing adultery with
the belief that the intercourse will heal his rheumatism does not become acceptable,
even if during the intercourse the man does as if he is with his wife. Since the Opponent
accepts that the counterexamples share the same general property as the one of his own
argument; and since he endorses too the inferred conclusion, namely: that this kind of
acts are to be forbidden, he must concede the inconsistency of his own position.

The Proponent implements the second form of objection in order to pinpoint at the
dissimilarity between feeding a dog and feeding Satan. According to the Proponent,
the fact that feeding a dog and feeding Satan are different is made patent by the ways
the offerings are carried out, leftovers for the dog, and the finest food for Satan.

The application of the third form of objection seems to be more convincing to the
modern reader: Medicine is practiced by treating the body of the sick person by
inducing ingestion or by smearing or spraying it with some substance. This treatment
impacts the body in such a way that it can be felt to be either cold or warm. Clearly,
this does not liken the purported healing practice of manyanggar and mambuang
pasilih. These practices are not acknowledged medical healing practices.

Finally, these last objections lead the Opponent to concede defeat.
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7.3.3. The dialogue on manyanggar and mambuang pasilih

The table 7.1. Dialogue on manyanggar and mambuang pasilih

O

P

Manyanggar and mambuang pasilih
are forbidden

Why?

According to the sources, tabdhir’ or
wasting is forbidden, isn’t it?

Yes, it is forbidden

According to the sources, following
the footsteps of Satan is also
forbidden, isn’t it?

Yes, it is also forbidden

Moreover, according to the sources,
shirk (idolatry or polytheism) and
bid‘a sayyi’a (heretical innovations)
are forbidden, aren’t they?®

Yes, they are forbidden

Manyanggar and mambuang pasilih
in their practice entail the belief that
sick people cannot be cured or danger
cannot be avoided except only by
carrying them out. That amounts to
the belief that the ceremonies have the
causal power of curing or avoiding
danger. So, they are similar to the
practice of idolatry. Indeed, they
assume that Allah is not the only agent
of healing and avoiding danger, but
that Allah has a partner for enacting
the desired effects. So, they should be
forbidden, aren’t they?

No, they are not forbidden because
we do not believe that the power to
cure or to avoid danger is in the

nature of the ceremonies themselves.

Well, even if it is believed that they
have not such a power by their own
nature, butit is believed that it is Allah
who gave them the power to enact
healing and prevention of danger,
then they are still impious heretic
practices (bid‘a fisq). So, they are
forbidden, aren’t they?

10

11

No, they are not forbidden because
we do not have the belief that Allah
gave them the power to enact those
beneficial effects.

So, what is your view?

12

T Literally, tabdhir means wasting or squandering.

8 Literally, shirk means ascribing a partner for God in lordship and worship.
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13

Well, it is not in the nature of fire
and food by themselves to have the
power to burn or to satiate.
Moreover, it is not the case that
Allah gave them the power to burn
or to satiate. Indeed, it is rather the
case that Allah is the one who burns
and satiates by enacting the burning
of something dry when it is touched
by fire, and by enacting in the same
way that we become satiated when
we have food. Is it right?

Yes, it is.

14

15

So, there is no shirk and bid’a in
such belief involving the power of
Allah to enact the effects of fire and
food, right?

Yes, | concede.

16

17

Likewise, the acts of manyanggar
and mambuang pasilih have no
power either by their own nature or
given by Allah to cure or avoid
danger. It is Allah who has the
power to cure and avoid danger by
enacting that if those acts are carried
out then, he himself, Allah, cures and
avoids the danger in the time of
carrying out these rituals. So, there is
no shirk and bid’a in such a belief,
right?

Yes, there is no shirk and bid’a in
such belief.

18

19

So, if deploying fire and food are not
forbidden, so must also the practice
of manyanggar and mambuang
pasilih be not forbidden. Is it right?

No, I don’t agree. It is true that there
is no shirk and bid’a in your belief
about manyanggar and mambuang
pasilih. But, you cannot argue their
permissibility based on the similarity
between your belief about their effects
and your belief about the effects of
deploying food and fire. Certainly,
food and fire are different to
manyanggar and mambuang pasilih.
Satiation is enacted by Allah through
Food, a natural entity; and similary
burning is enacted through the natural
entity fire — we can say then that in
this sense fire and food are natural
causes of the effects of burning and
satiation enacted by Allah. However,

manyanggar and mambuang pasilih

20
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are not present in nature— we cannot
say therefore that these rituals are the
natural causes of the effects of healing
and prevention enacted by Allah.
Thus, while the deploying fire and
food in order to attain their effects
involves natural "causes", the effects
of the practice of the contested rituals
does not involve natural causes at all.
Furthermore, although according to
the belief associated to your practice
of manyanggar and mambuang
pasilih they are not to be considered
shirk, they are still forbidden
practices.

21

Why?

The act of wasting (tabdhir) is
forbidden, isn’t it?

22

23

Yes, it is.

Following Satan is also forbidden.
Right?

24

25

Yes, it is right.

The act of wasting is spending
resources improperly, isn’t it?

26

27

Yes, it is.

Following Satan entails
accomplishing the demands of Satan.
Right?

28

29

Yes, it is right.

Manyanggar and mambuang pasilih
are offering food to Satan, so they
entail spending resources improperly
in order to accomplish the demand of
Satan. So, they are similar to the act
of wasting and following Satan in
regard to such properties (spending
resources improperly and
accomplishing the demands of Satan).
Given the fact that wasting and
following Satan are forbidden, the
ceremonies of manyanggar and
mambuang pasilih must also be
forbidden.

30

31

I do not share at all the view that
manyanggar and mambuang pasilih
entail wasting. Accordingly their
practice does not entail either
following the footsteps of Satan. In
fact, those who practice these rituals
should not be likened to devils.

Can you develop your argument?

32
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33 | Sharing food with (living) family Yes 34
members with the intention of
helping each other is not forbidden,
right?

35 | Manyanggar and mambuang pasilih | How do you know that the invisible | 36
consists in sharing food with the men who lived in the old days are still
invisible men who lived in the old alive and need to eat?
days with the intention that they
would relieve our troubles. So, they
are similar to sharing food with
(living) family members with the
intention of helping each other.

Hence, they do not entail wasting.

37 | We have two evidences confirming | The story told by the elders | 38
that who demands the offering of | constitutes no valid justification for
food are the invisible men: first, from | the permissibility of manyanggar and
the story the elders told us about from | mambuang pasilih because it is
generations to generations; second, | merely based on prejudice and
the words of a possessed person who | delusion without evidence (dalil)
at the moment of possession said: “O | confirming its truth. Moreover, the
my descendants give me food so that | words of a possessed person do not
I will help you to relieve your | constitute a legally valid evidence for
difficulties and to cure your illness”. | asserting that who possesses the

possessed person is a man. On the
contrary there is evidence from the
sources that who possesses the
possessed person is Satan because
some verses of Quran and Hadith, and
what jurists say prove that only angels
and devils can enter into the body of a
human [...]. The difference between
them is that angels only suggest
(God’s) guidance and goodness while
Satan only suggest the wrong path and
evil. So, following the requests of a
possessed does not provide evidence
that Satan is not behind after all.°

39 | Ok, | concede manyanggar and | Why? 40
mambuang pasilih consists in feeding
Satan with the intention of curing
illness, but the rituals themselves
should be permissible.

41 | Feeding a dog is permissible, right? | Yes. 42

® The text uses sometimes, but not always uses “Satan” in plural, “demons” — this might be due to the

edition of the manuscript.
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43

Healing is also permissible, right?

Yes.

44

45

So, we suppose Satan likens a dog.
Accordingly, we feed Satan with the
intention of curing illness and in
doing so we do as if Satan is a dog.
So, the feeding of Satan should not be
forbidden. Don’t you agree?

No, | do not agree. That does not
eliminate the tabdhir and the
concomitant act of following the
footsteps of Satan. This kind of
feeding is forbidden.

46

47

Why?

I can bring three arguments backing
the interdiction.

48

49

Let us examine each of them

Killing a mouse or having sexual
intercourse with your own wife is
permissible, right?

50

51

Yes.

Curing heartache or rheumatism is
also permissible, right?

52

53

Yes.

Is it permissible to kill someone with
the intention of healing heartache
even if while killing we do as if he is
a mouse? Is it permissible to commit
adultery in order to cure rheumatism
even if during the intercourse the
adulterous does as if he is with his
wife?

54

55

No, it is not permissible

So, contrary to your claim feeding
Satan with the intention of healing,
even if when feeding you do as if you
were feeding a dog, is still a
despicable act, that must be forbidden.

56

o7

What is your second argument?

Feeding Satan is not similar at all to
feeding a dog. What you do when
practicing manyanggar and
mambuang pasilih indicates that you
venerate Satan. The feeding of Satan
contrasts strongly to the feeding of a
dog.

58

59

What is the difference?

You do not give Satan leftover foods,
but you provide beautiful foods, and
you deliver it by putting it in
decorated trays. Right?

60

61

Yes, it’s right.

Mostly, you give a dog despicable
food that is put haphazardly in any
place. Right?

62

63

Yes, it’s right.

So, what you do for Satan indicates
that you venerate Satan. This shows

64
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that both kinds of feeding contrast
each other very sharply.

65 | You said you have a third? Medicine is practiced by treating the | 66
body of the sick person by inducing
ingestion or by smearing or spraying
it. This treatment impacts the body in
such a way that it can be felt to be
either cold or warm. Right?

67 | Yes, it’s right. Thus, is the body of a sick person | 68
treated in the same way in Medicine
as by means of manyanggar and
mambuang pasilih?

69 | No, they are not. Furtermore; is there any juridical | 70
indication establishing that
manyanggar and mambuang pasilih
are practices that are part of legally
acknowledged Medicine?

71 | No, there is not. So, manyanggar and mambuang | 72
pasilih neither by the way these rituals
are actually practiced nor by juridical
sanction can those practices be called
medicine.

[Summing up, though manyanggar
and mambuang pasilih do not involve
idolatry they are not different to
wasteful practices and therefore, who
practices them is following the
footsteps of Satan. Every such an act
is to be thus forbidden].

7.3.4.Elements for a dialectical analysis of the argument

The main moves of the dialogue involve three forms of objection (i tirad), namely:
naqd, farq and man . As already discussed, what these three forms of objection have
in common is that the player who makes use of them, let us call him the questioner (al-
sa’il), is committed to a sub-dialogue where he must display the grounds for his

objection. What distinguishes them is the nature of the commitments engaged in the
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respective sub-dialogues (for more details on these forms of objection, see Chapter 4,

Sect. 4.3.3.1.).

a. Man‘ (denial)
This move constitutes the rejection to one of the contender’s assertion. According
to al-Shirazi (1987), this form of objection can be applied to deny the application
of the ruling in the root-case or the existence of the property in the root-case, the
branch-case, or in both. In the dialogue, this form of objection is applied only to
deny the existence of some specific property or belief in the branch-case. In this
case, the questioner is committed to a sub-dialogue where he shows that some
specific property or belief (call it 9) does not apply to the case at stake, contrary to
the claim of his antagonist. In fact, the dialogue also involves an objection which
combines man  with a competing analogy. In addition to denying that the property
or belief ¢ applies to the branch-case, the questioner also brings forward a new
root-case with which the branch-case shares some other property. That is to say,
the questioner proposes another analogy for the branch-case competing the
proposed analogy. Moreover, this competing analogy leads the branch-case to fall
under the opposite ruling to that claimed by the rival. Al-Basri (1964, Vol. 2, p.
770) calls this competing analogy “mu ‘arada al-qiyas bi al-qiyas”. For this reason
we call this combination of objections man “-mu ‘arada.

b. Nagd (inconsistency)
As discussed in Chapter 4, the questioner is committed to bring forward (in a sub-
dialogue) a case of which it is recorded (or is of general acceptance) that a different
ruling to the claimed ruling applies (whereas both rulings are incompatible),
despite the fact that the new case and the case under scrutiny share the same
property or belief 9. This allows the questioner to indicate that the position of the

antagonist is inconsistent.°

10 Notice that the rulings leading to nagd are not always based on producing two contradictory rulings
or sanctions, it is sufficient to bring forward two incompatible ones. Let us recall the example of this
form of objection in Chapter 3 — though this example involves giyas al- ‘illa rather than giyds al-shabah,
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c. Farq (invalidating distinction)
The questioner is committed to a sub-play where he brings forward a specific
property or belief that distinguishes the root-case and the branch-case in relation
to the ruling at stake, despite the fact that both cases share some general property.
In this case the questioner is required to show that the distinction does not support

transferring the ruling of the root-case to the branch-case.!!

The following table displays schematically the uses of the objections occurring in

the dialogue.

The table 7.2. The Forms of Objection in the Dialogue

Notational Conventions:

“ais I, stands for “the root-case a, al-asl, falls under the ruling 9C”.

“ais 97, stands for “the root-case a enjoys or instantiates the property/belief 9.

“f is I(”, stands for “the branch-case f, al-far *, falls under the ruling .

“f is 97, stands for the branch-case f enjoys or instantiates and the property/belief 97,

“a ~ 4 7, stands for “the root-case and the branch-case are similar, shabah, with regard to the
property/belief 9

“a*” stands for a new root-case

X’s giyas al-shabah Y’s objection Form of
Sub-dialogue objection
ais i fis not 3C
or
ais 9 aisnot 9
or Man*
fiso fisnot ¢
or
a~,f aand f are not ¢
v .
fis o fisnot @, but R Man ““mu ‘arada
a*is R
a* is not
J
fis not IC

some forms of homicide neither lead to jail nor to being set free but to the obligation of carrying out

certain specific social services.
11 This, in fact, can be seen as countering the criticisms of the anti-analogists that say that it is always

possible to find some property to distinguish two cases (or some general one to make them similar).
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The conclusion f is I is
obtained by substituting
the root-case a by the
branch-case f in “a is 3.

Notice, the rationale
behind this substitution is
that since a and f are
identical with regard to 9,
whatever in correlation
with ¢ in the root-case a
should be in correlation
with that in the branch-
case f.

a*is 9, Nagd
axis i+
3
inconsistency
(3Cand 3%

note:
recall that JC and JC* might be
incompatible rather than
contradictory
fis not similar to a in relation to @ Farq

2
fis @ is not sufficient for inferring f
is I
Thus, though a and f can be
considered to be similar in relation
to 9, they are different in relation to
Q.
note:
@induces a subset in ¢, namely, the
set “all those instances of & that
satisfy @”.

Let us now insert content to the schema. The dialogue starts by the Proponent
claiming that practicing manyanggar and mambuang pasilih should be forbidden, due
to the fact that they are similar to both, wasting resources and following Satan and to
idolatry. However; though the dialogue starts by claiming that the rituals amounts to

wasting resources and following Satan, in the order of justification it starts by stating

that the practices of these rituals can be likened to the practice of idolatry.

In fact, the justifications for each of the main claims structures the dialogue in two
main sub-arguments, one involving idolatry and the other wasting resources and
following Satan. The rhetorical device of mentioning wasting resources first, is
effective, since as displayed in the dialogue above, the Proponent concedes that the

practice of those rituals is not idolatry after all. So, the main reason for their interdiction

is that of wasting and following Satan.
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The schema 7.1. The argument on manyanggar and mambuang pasilih

I.  First sub-argument: Idolatry

Proponent’s thesis: Practicing manyanggar and mambuang pasilih is forbidden

The branch-cases f:
manyanggar and mambuang pasilih
The root-case a:
practicing idolatry
The shared belief ¢
The belief that practicing some ritual is the cause that enacts a desired effect
Inferred Ruling 9C:
Forbidden

Argument:
(1) ais I
(2) ais 9,
(3) fis <
(4) shabah, a ~, f: a and f are similar in relation to 9. Hence, by substituting a in “a is
IC” by f, we conclude f is (.
J

I.1. The Opponent’s denial and competing analogy (man‘-mu‘arada). Practicing
manyanggar and mambuang pasilih is not to be likened to idolatry; rather they
resemble using fire and eating food. Those practices are not forbidden.

The branch-cases f:
practicing manyanggar and mambuang pasilih in order to prevent desease, or

healing, or avoid disaster.
The root-case a*:
using fire to ignite wood, feeding (eating food) to satiate hunger
The shared belief @:
The belief that only Allah is the one who enacts one event to happen, when
another, concomitant with the first, occurs.
The denied belief ¢ (to apply to f):
The belief that practicing some ritual is the cause that enacts a desired effect
Inferred Ruling 3*:
permissible, not forbidden

Sub-dialogue:
(1) fis@ not <
(2) a*is @ not &,
(3) a*is i
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(4) fis not similar to acts of idolatry but to those acts believed to be enacted by Allah.
In other words, a* and f are similar in relation to @, a* ~f. Hence, by substituting a

in “a* is JC*” by f, we conclude f is JC*.

I.1.1. The Proponent’s distinction (farq): Practicing manyanggar and mambuang
pasilih is different to igniting and feeding. This distinction does not support the
claim that the rituals at stake are to be likened to not forbidden practices

The branch-cases f:
practicing manyanggar and mambuang pasilih in order to prevent desease, or

healing, or avoid disaster.

The root-case a*:
using fire to ignite wood, feeding (deploying food) to satiate hunger.

The shared belief @:
the belief that only Allah is the one who enacts one event to happen, when another,

concomitant with the first, occurs.
The property that invalidates the similarity R
natural events enacted by Allah.
Invalidated Ruling JC*:
that the branch-case is permissible, cannot be validated
Sub-dialogue:
(1) a*isQand ;
(2) itis not the case that f is ®; though f is Q;
(3) so a* and f are different in relation to ®, a* %, f. Hence, in the context of this

distinction we cannot conclude that f is 9C*.

Y

Conclusion of the first sub-argument: Practicing manyanggar and mambuang
pasilih is not idolatry, but the arguments do not ground the permissibility of these

practices.

Il. Second sub-argument: Wasting and following Satan

Proponent’s thesis: Practicing manyanggar and mambuang pasilih is forbidden

The branch-cases f:
manyanggar and mambuang pasilih

The root-case a**:
acts of wasting and following Satan

The shared property §:
spending resources improperly and accomplishing the demands of Satan
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Inferred Ruling IC:
Forbidden

Sub-dialogue:

(1) a**is I

(2) a**is s;

(3) fiss;

(4) shabah, a** ~ f”: aand f are similar in relation to §. Hence, by substituing in “a**
is IC” the root-case by the branch-case we conclude f is (.

U

I1.1. The Opponent’s denial and competing analogy (man‘-mu‘arada): Practicing
manyanggar and mambuang pasilih are not to be likened to acts of wasting and
following Satan, but they likened to acts of feeding one’s own family. The rituals
are therefore not forbidden.

The branch-cases f:
practicing manyanggar and mambuang pasilih in order to prevent desease, or
healing, or avoid disaster.
The root-case a***:
acts of feeding one’s own (living) family.
The shared property S:
sharing food in order to help each other.
The denied property § (to apply to f):
spending resources improperly and accomplishing the demands of Satan
Inferred Ruling C*:
permissible, not forbidden

Sub-dialogue:

(1) fis S, not s;

(2) a***is S, not S;

(3) a*** is 3(*;

(4) fis not similar to acts of wasting, but to acts of feeding one’s own family. In other
words, a*** &, f. Hence, by substituing in “a*** is 3(*” the root-case by the branch-
case we conclude f is JC*.

U

11.1.1. The Proponent’s denial (man ‘). There is no evidence that practicing manyanggar
and mambuang pasilih enjoys the property of sharing food in order to help each
other.

We will not develop the moves here. The point is that the Proponent forces his contender
to concede that practicing manyanggar and mambuang pasilih is actually feeding Satan
rather than the hidden, invisible, family.
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11.1.2. The Opponent accepts that there is no evidence that practicing manyanggar and
mambuang pasilih is not wasting and following Satan. However, he argues that
feeding Satan is not to be forbidden.

Despite the fact that the Opponent accepts that the rituals at stake are to be likened to
acts of following Satan, surprisingly, the Opponent still insists in their permissibility.
His justification can be sketched as follows. The Opponent asks the Proponent to
concede that feeding a dog and healing are permissible. Once conceded by the
Proponent, the Opponent establishes the resemblance of offering food in order to heal
the offeror by means of the contested rituals and feeding a dog (in order to heal the
offeror). Based on that, and given that feeding a dog in order to heal the offeror is
permissible, the Opponent concludes that offering food for Satan (in order to heal the
offeror) by means of practicing manyanggar and mambuang pasilin should be
permissible, under the condition that during that offering the offeror does as if he is
feeding a dog.
\V

11.1.2.1. Three objections of the Proponent.

Naqgd: Opponent’s claim that feeding Satan, under the condition that during the feeding
the feeder does as if he is feeding a dog is inconsistent.

The branch-cases f:
practicing manyanggar and mambuang pasilih in order to prevent desease, or
healing, or avoid disaster.
The root-case deployed by the Opponent ai:
Feeding a dog with the purpose of healing the feeder.
Opponent’s assumption:
fis IC*
The new root-cases ay, as:
killing someone, having intercourse with someone other than the wife.
The shared property %:
while performing an evil action, doing as if someone different to the actual
object of the action has been aimed by that action.
Inferred inconsistency JCand 3C*:
forbidden and permissible.

Sub-dialogue:

(1) azis I, asis I

(2) azis B, az is B;

(3) fis B;

(4) az, a3 =, f. Thus, by substitution the Opponent is forced to accept that f is JC.
However, the Opponent also conceded f is 3(*. So, the Opponent is forced to concede
9C and IC*. Hence the Opponent’s position is inconsistent

Farq: Feeding Satan (by practicing manyanggar and mambuang pasilih) is different to
feeding a dog.
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The branch-case f:

Feeding Satan by practicing manyanggar and mambuang pasilih.
The root-case ai:

Feeding a dog.
The shared property a:
Feeding.
The property that invalidates the similarity &
the feeding is carried out in a careless manner (left-overs).
Invalidated Ruling JC*:
that the branch-case is permissible, cannot be validated
Sub-dialogue:
(1) aris wand G
(2) itis not the case that f is € though f is . Indeed though, feeding Satan and feeding
a dog, are both feeding, the first is carried out with much effort and care, while the
latter is carried without such care.
(3) Thus, the root-case and the branch-case are different in relation to € a; #f. Hence,

in the context of this distinction we cannot conclude that f is C*.

Man*. manyanggar and mambuang pasilih are not to be likened to medical practices.

The branch-cases f:
practicing manyanggar and mambuang pasilih in order to prevent disease, or
healing, or avoid disaster.

The root-case as:
acknowledged medical practices

The specific property 9t denied to apply to f:
Acts of healing, making use of acknowledged practices such as smearing the
body with some substance; and having verifiable impact in the body.

Sub-dialogue:

(1) asis 9,

(2) fisnot 9,

(3) fis not similar to acknowledged medical practices in relation to the way they are

carried out, and in relation to their impact in the body. In other words, as %, f. Hence,

under these conditions, their permissibility cannot be concluded.

U

Conclusion of the whole dialogue: Practicing manyanggar and mambuang
pasilih is forbidden.
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7.4. Qiyas al-‘illa on lahang
7.4.1. An overall view of the argument

The aim of the argumentation is to decide about the legality of the consumption of
lahang, a traditional drink made of the juice of the sugar-palm tree.'? In fact, one
expects to see an argument that follows the steps of the most known examples of giyas
al- ‘illa, namely the one that leads to the interdiction of the consumption of wine.

Let us recall the classical example: date liquor intoxicates, just as (grape) wine
does, so that it is prohibited like wine. The canonical analysis identifies four elements
in such an argument: the branch-case, date liquor; the root-case, wine; the character
they have in common, their power to intoxicate; and their common legal qualification,
prohibition. The crucial step that underlies this form of argumentation is the
identification of the occasioning factor, the ‘i//a, that lies behind its prohibition. The
point here is that applying the general principle that drinks that have the power to
induce intoxication should be forbidden to the case of date liquor occasions its
interdiction.

Now, since lahang, even if fermented does not induce intoxication, we should
conclude, quite straightforwardly, that its consumption should not be forbidden.
However, as quite often Arsyad al-Banjari adds a twist to it. According to Arsyad al-
Banjari, one crucial feature of wine is that if some substance is added to it, in order for
example to accelerate the process of becoming vinegar, this substance is impure, even
after the wine became vinegar. The point is that the added substance has been
contaminated by the impurity of wine. Moreover, the contamination of the additive
spreads to the vinegar making it impure too.* So, as generally defended by the Shafi’is,

Arsyad al-Banjari considers that wine-vinegar can become impure and interdicted.'*

2 More precisely lahang is made from the juice of Arenga pinnata.

13 See the discussion on this issue in Chapter 6, specifically on what we call non-canonical giyas.

4 In relation to the contamination of wine-vinegar al-Benjari refers to Tukfat al-Mu#taj fi Sharh al-
Minhaj by 1bn Hajar al-Haytam1 (909-974H/1504-1567), re-printed 1983 and Nikayat al-Muhtaj ila
Sharh al-Minhaj by al-Ramli (9/9-1004H/1513-1596), re-printed 1984. Both of these jurists were
Shafi’is.
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Under this lens the intoxicating nature of wine, which occasions its interdiction and
impurity qualification, also entails its capacity of contaminating with impurity
whatever substance it touches. So, on Arsyad al-Banjari’s view, the capacity of wine
contaminating with impurity other substances it touches is part and parcel of its
interdiction.

In short, Arsyad al-Banjari’s argument for the lawfulness of the consumption of
lahang amounts to the observation that this drink is intoxicating neither before nor after
being fermented, and moreover, it does not contaminate substances added to it, not
even before becoming vinegar.

In order to make it apparent that the argument follows the canonical example of
qivas al-‘illa for the interdiction of wine we will re-structure the order of the text so

that it fits the Respondent-Questioner interaction required by the Jadal framework.

7.4.2. The dialogue on fermented lahang

The table 7.3. Dialogue on fermented lahang

o P

The consumption of lahang is
allowed, even if fermented.
Furthermore, whatever pure
substance is added to it before the
lahang becomes vinegar rests pure
and thus the resulting vinegar is pure
and hence its consumption is not
forbidden either.

1 | Why? According to the sources the |2
consumption of wine made of
fermented grape-juice is forbidden.
Right?

3 | Indeed. In a previous debate we established | 4
that the occasioning factor for its
interdiction is its intoxicating nature.
Right?

5 | We came to that conclusion before. Isn't it the case that whatever pure | 6
substance is added to wine (made of
grape juice) before it becomes
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vinegar, becomes contaminated by
the impurity of the wine? Moreover,
isn't it the case that this contamination
(mutanajjis) makes thus the resulting
vinegar to become impure and that it
therefore also makes its consumption
forbidden?

7 | Yes, this follows from our previous | Now, it has been verified by repeated | 8
discussions on the interdiction of | observations that if lahang is left over
wine night and ferments, it has no
intoxicating nature. So, it has
intoxicating nature neither before nor
after it ferments. Even when it is
drunk in a large amount.

9 | This can be indeed verified Therefore, its vinegar is intoxicating | 10
neither. Furthermore, the vinegar
cannot be contaminated by any pure
substance added to the lahang that
vinegar is made of. Recall that the
lahang is not intoxicating before
becoming vinegar even if fermented.

11 | Yes, I see. So, clearly, lahang has not the factor | 12
occasioning the interdiction of wine.
Right?

13 | Yes, | concede. Thus, its consumption in any form, | 14
before fermentation, after

fermentation; after becoming vinegar
is to be allowed

15 | Yes. I concede. So, my case has been closed and it | 16
provides the justification for the
thesis you asked for with your first
move

7.4.3. Elements for a dialectical analysis of the argument

Efficiency (ta’thir) of intoxicating in relation to unlawfulness and impurity

In order to argue that the consumption of fermented lahang is lawful and that the drink
is not impure, and that this also holds for the vinegar made from it —even if a pure solid
substance is added during the process of becoming vinegar, the Proponent first brings
forward the canonical case of wine. Moreover, the Proponent recalls the classical

argument justifying the interdiction of the consumption of wine and its status of being
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impure. The move is crucial for the argument developed by the Proponent since it will
provide the justification of his thesis. In fact, wine provides the root-case of the giyas
al-illa.

More precisely, the point of recalling the example is not to infer by resemblance,
but in order to identify the occasioning factor, namely the property of inducing toxicity.
Arsyad al-Banjari even displays al-Shirazi’s test of efficiency that verifies that inducing
toxicity is indeed the occasioning factor. This is the subject of the first section of the

dialogue.

The schema 7.2. The argument on lahang

First sub-argument: the interdiction of consuming wine

Proponent’s thesis:
The consumption of wine is forbidden because of inducing intoxication.
The root-case a:
(grape) wine
The property &
inducing intoxication
The Ruling IC:
forbidden

ais ¥
The rationale
(1) The property @ is efficient (¢a thir) in relation to IC.
(1.1) 9 satisfies rard (the test of co-extensiveness): if the intoxicating-power is
present for some X, then the unlawfulness is also present.
(1.2) 9satisfies ‘aks (the test of co-exclusiveness): if the intoxicating-power is absent,
for some X, then so is the unlawfulness.
(2) ais <.
(3) Hence, ais .

In the next section of the dialogue, the Proponent asks the Opponent to concede, that
even the vinegar that is made from grape-juice becomes both unlawful and impure if a
(previously) pure solid substance such as stone or leaf is added to the grape-juice before
it turns into vinegar. The point is that by this addition the vinegar becomes contaminated
since the juice will turn firstly into wine which is impure and contaminates the substance,
and subsequently, that substance contaminates the resulting vinegar to become impure
and that therefore also makes its consumption forbidden. The qualification solid, refers
to an object that when added to grape-juice does not dissolve or does not mingle with it.
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In other words, adding substances that mingle or dissolve with the grape-juice, such as
sugar, honey or wheat do not contaminate the resulting vinegar. This leads to the next
section of the dialogue that combines the efficiency of the intoxicating-power with its
propensity to be contaminated.

Second sub-argument: the interdiction of consuming wine and its impurity

Proponent’s thesis:
Wine (i.e. wine which turns into vinegar) is forbidden to consume and is impure due to
intoxicating-power and propensity to be contaminated.

The root-case a:
(grape) wine

The properties P1, Pe:
intoxicating-power, propensity to be contaminated (by addition of a pure solid
substance)

Inferred Rulings I, S:
forbidden, having an impure status

aisJcand S.
The rationale
(1) Properties 91, 92 are efficient (za 'thir) in relation to JCand S.

(1.1) 91, 9% satisfy rard (the test of co-extensiveness): if the intoxicating-power and
the contaminating propensity are present for some X, then the unlawfulness and
the impurity are also present.

(1.2) 91, 92 satisfy ‘aks (the test of co-exclusiveness): if the intoxicating-power and
the contaminating propensity are absent for some x, then the unlawfulness and
the impurity are also absent.

(2) ais P, ais P
(3) Hence, ais I and .

At this point of the debate all the elements for justifying the main thesis have been set
up. The idea is to use ‘aks in order to infer from the absence of the occasioning factors
in lahang, that this beverage is not impure and its consumption is not forbidden.

The main thesis: lahang is not impure and its consumption is not forbidden

Proponent’s thesis:
lahang (including its vinegar) is not impure and its consumption is not forbidden
The branch-case f:
lahang
The root-case a:
(grape) wine
The properties ?1, Pe:
intoxicating-power, propensity to be contaminated (by addition of a pure solid
substance)
Inferred Rulings I, S for the root-case:
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forbidden, having the status of being impure; a is 3Cand §
Inferred Rulings 9C*, §* for the branch-case:
allowed, not-impure

Argument
(1) Properties ?1, 92 are efficient (za thir) in relation to JCand S.

(1.2) 91, 9% satisfy rard (the test of co-extensiveness): if the intoxicating-power and
the contaminating propensity are present for some X, then the unlawfulness and
the impurity are also present.

(1.2) 91, 9% satisfy ‘aks (the test of co-exclusiveness): if the intoxicating-power and
the contaminating propensity are absent for some x, then the unlawfulness and
the impurity are also absent.

(2) ais 91, ais P
(3) Hence, ais 3Cand S;
(4) fisnot 9, fisnot F2;

U

(5) Hence, by ‘aks, fis 3C* and f is §*

7.5. Qiyas al-shabah on harta perpantangan

7.5.1. Brief remarks on the background of harta perpantangan

In the Banjarese society, women (wives) not only take care of houses and children, but
also work shoulder to shoulder with men (husbands) in order to support the family
finance. For instance, in a farmer family, both husband and wife work together in the
farm. When it comes to planting, the husband usually clears the land and the wife plants
the seeds. Waiting for the harvest, the husband works as fishermen, and the wife works
as trader. In the past, when river, as the main infrastructure provided by nature, was the
centre of the Banjarese activities, mainly in trading and transportation, women did
transaction and trading on a small boat called Jukung floating on the river. Therefore,
it can be witnessed in South Kalimantan until now that almost all who trade on jukung
at floating markets on the river are women. That shows that women in the Banjarese
society are not housewives who only take care of household affairs like cooking and

washing clothes, but also play a significant role in supporting the family economy.
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Now, the problem is what happens with the marital property in case of divorce or
one of a couple die since there is no source dealing with such property. During his life
in Arab, Arsyad al-Banjari did not encounter this issue since in Arabic society women
do not work at all to help the household economy. It is different to what he saw in
Banjar where wives work together with husbands to support the family finance as
described previously. According to Guru Irshad Zein, as mentioned by Dakhoir (2010)
and Irfan Noor (2015), it is for such a different culture between Arab and Banjar Arsyad
al-Banjari delivered the concept of harta perpantangan.

Harta means property, and perpantangan’® means being exactly between two
sides. So, the term harta perpantangan means the property that belongs to two equal
sides (husband and wife). That is to say, when one of a couple die the marital property
gained by a couple must be distributed first equally (50%-50%) to husband’s and wife’s
parts before the deceased husband/wife’s part is passed on to the heirs.'® Arsyad al-
Banjari, as indicated by Dakhoir (2010) and Irfan Noor (2015), bases the equal
distribution of marital property (harta perpantangan) on its resemblance to the
earnings obtained in shirka al-abdan (labour partnership), namely a partnership where
two persons or more work jointly and share their earning fifty-fifty.}” For example, if
two workers agree to undertake home cleaning services for their customers on the
condition that the income so earned will go to a joint pool which shall be distributed

equally to two workers irrespective of the effort contributed by each worker.*8

15 The word perpantangan is originated from the word pantang or pintang in Banjarese language that
means to coincide or to face. See Zam-zam (1979, p. 73).

16 Concepts of marital property in fact can be found in other Indonesian society, such as Harta Seuharkat
in Aceh; Harta Gono Gini in Java; Harta Seguna Sekaya in Sunda, Harta Seugrabe in Bali; and Harta
Suarang in Jambi. See Dakhoir (2010).

17 Such a definition of shirka al-abdan is pointed out, for instance, by Abii Bakr al-Razi al-Jassas (d.
370H/980), a prominent HanafT jurist, in his Sharh Mukhtasar at-Tazawr. See al-Jassas (2010, vol. 3, p.
250).

18 It presupposes that Arsyad al-Banjari concedes the legality of shirka al-abdan. It is interesting as the
Shafi’is mostly refute the legality of such a partnership because it has the potential for deception and
injustice, see Ibn Rushd (2004, vol. 4, p. 38). However, it should be noticed, although Arsyad al-Banjari
does not follow some legal decisions of Shafi’1 scholars, he consistently follows their methods of legal
reasoning, particularly giyas.
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7.5.2. An overall view of the argument

The purpose of the argumentation is to decide the legality of harta perpantangan, the
concept that the marital property gained through the joint work of husband and wife
must be distributed equally. The structure of the argument has the form of giyas al-
shabah. Therefore, it is grounded in establishing an analogy based on the similarity of
the branch-case and the root-case in relation to some property. As pointed out earlier,
the concept of harta perpantangan is grounded on the resemblance between marital
property and earnings obtained in shirka al-abdan (labour partnership). Even though
we have no more information how the analogy established because of the
disappearance of the treatise discussing this issue, it can be grasped that the analogy is
based on the fact that marital property is gained by the joint work of the married
partners (husband and wife) where one probably works more than the other; and the
earnings in shirka al-abdan are obtained by the joint work of unmarried partners where,
again, one probably works more than the others.

In order to delve into Arsyad al-Banjari’s argument, we need to put it in
comparison with other concepts of marital property as applied in Indonesian society.
Some Indonesian communities allot woman only half the share of marital property
given to man.® This, for instance, is practiced in Banggai Island and some regions of
central Java (Hasibuan, 2017). Such distribution of marital property is also applied by
some communities in Aceh where it is called harta seuharkat. According to the Result
of the Discussion of Ulema of North Aceh (Hasil Muzakarah Ulama Aceh Utara), this
is based on allocation of inheritance in ‘ilm al-faraid (inheritance law) that allots

women half the share of inheritance available to men.2° In other words, this distribution

19 See Dakhoir et al (2017).

20 http://riadybarna.blogspot.com/2009/02/harta-seuhareukat-seharkat.html, accessed 14 January 2020.
Some scholars hold that the original reasons for the differences of inheritance between men and women
are the responsibilities that are allotted to spouses. A husband in Islam must use his inheritance to support
his family while a wife has no support obligation. The same reason was used in Java regarding the
distribution of marital property, a hushand obtained %; and a wife % of the total of marital property based
on the principle of sakgendong sakpikul, that is, the principle that men are more likely than women to
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IS based on the similarity between marital property and inheritance with regard to their
status as joint assets between owners including woman and man. It would be interesting
to have a comparison between such concept of marital property and harta
perpantangan since they both are based on giyas.

If we follow Arsyad al-Banjari’s argument on harta perpantangan, he would
certainly object the unequal distribution of marital property which is based on its
resemblance to inheritance. Although inheritance and marital property are similar in
relation to the fact that they are possessed jointly between owners including woman
and man, they can obviously be distinguished with regard to the way they are obtained.
Inheritance is obtained by owners by means of inheritance, while marital property is
earned by means of a joint work. So, marital property is rather similar to earnings
obtained in shirka al-abdan than to inheritance.

Let us now develop a dialectical-argumentation between Arsyad al-Banjari’s
concept of harta perpantangan and the other concept of marital property we just
mentioned within our dialogical framework. In this case, we assume Arsyad al-Banjari
as the Opponent who objects the unequal distribution of marital property between

husband and wife.

7.5.3. The dialogue on harta perpantangan

The table 7.4. Dialogue on harta perpantangan

@) P

Marital property should be distributed | O
¥ for woman (wife) and % for man
(husband).

1 | Why? According to the sources, inheritance | 2
is distributed 5 for daughters and %
for sons, or in cases that inheritance is
passed on to brothers and sisters, it is
distributed Y5 for sisters and % for
brothers. In a nutshell, inheritance

have more responsibility for the family finance. Such principle is known in Bali with sasuhun sarembat
(Hasibuan, 2017).

269



should be distributed % for woman
and % for man. Right?

3 | Yes. Marital property and inheritance can | 4
be seen similar in relation to their
distribution % for woman and % for
man.

5 | Justify! Inheritance is a joint asset, right? 6

7 | Yes Marital property is also a joint asset, | 8
right?

9 | Yes. According to these endorsements, it | 10
seems reasonable to consider them
identical in relation to the fact that
they both are joint assets, and given
your move 3 that inheritance should
be distributed %5 for woman and % for
man, should not this be similar to the
distribution of marital property for
wife (woman) and husband (man)?

11 | No, I do not agree. Inheritance is | Can you develop the argument? 12

certainly different from marital
property.

13 | Inheritance is joint property that is | Yes, it is. 14

inherited by owners from someone
else, isn’t it?

15 | Marital property is joint property that | Yes, it is. 16

is not inherited from someone else,
isn’t it?

17 | According to your move 14 and 16, | Indeed. 18

inheritance is different from marital
property in relation to the way they
are obtained by owners. Inheritance is
inherited by owners from someone
else, while marital property is not.

19 | So, joint property between owners is | | concede. 20

distributed ¥ for woman and % for
man provided that it is inherited.
Since marital property is earned by
not by inherited, the distribution ¥ for
woman and % for man cannot be
applied.
21 | In fact, marital property is analogous | Can you clarify it? 22

with the earnings of shirka al-abdan
in relation to the distribution.
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23

The earnings of shirka al-abdan are
distributed equally among partners,
right?

Yes

24

25

Marital property and the earnings of
shirka al-abdan can be seen similar in
relation to the equal distribution
among partners.

Justify!

26

27

The earnings of shirka al-abdan are
earned by joint work between
partners where one probably works
more than the other, aren’t they?

Yes, they are.

28

29

Marital property is earned by joint
work between wife and husband
where one probably works more than
the other, isn’t it?

Yes, it is.

30

31

According to these endorsements, it
seems reasonable to consider them
identical in relation to the fact that
they both are earned by joint work
between some partners, either
married or not, where one probably
works more than the other.

| agree

32

33

If that is the case, and given your
move 24 that the earnings of shirka
al-abdan must be distributed equally
among partners, should not this be
similar to the distribution of marital
property between husband and wife?

Indeed, according  to  their
resemblance, equal distribution of the
earnings of shirka al-abdan yields the
analogous equal distribution for
marital property (harta
perpantangan).

34

35

So, this provides the justification for
the thesis you were asking for with
your move 26: marital property must
be distributed equally between wife
and husband because it is analogous
to such equal distribution of the
earnings of shirka al-abdan. In
addition, this invalidates your thesis
that marital property should be
distributed %5 for woman (wife) and %
for man (husbhand).

7.5.4. Elements for a dialectical analysis of the argument

The dialogue starts by the Proponent asking to the Opponent to concede that marital

property should be distributed ' for woman (wife) and % for man (husband) like
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inheritance based on their resemblance with reference to the fact that they are joint
assets between some owners including woman and man. The Opponent refutes to
concede the requested assertion and launches an objection taking the form of
mu ‘arada-farq. Recall, as discussed in Chapter 4, in this case the Opponent is
committed to a sub-play where he brings forward a specific property 9* that
distinguishes the root-case a and the branch-case f, despite the fact that both cases share
some general property ¢; and this distinction does not support transferring the ruling of
the root-case a () to the branch-case f. Furthermore, the Opponent proposes a new
qivas between the branch-case f and the new root-case a* competing the analogy
proposed by the Proponent. More precisely, the Opponent brings forward the new root-
case a* that both shares with the branch-case f the specific property 9* and that the
other ruling 3C* applies to —notice, JC and JC* are incompatible. In the dialogue, the
Opponent argues that marital property and inheritance must be distinguished with the
justification of the fact that though they both are joint assets, but inheritance is different
sharply to marital property in relation to the way they are obtained by owners.
Inheritance is inherited by owners from someone else, while marital property is earned
by owners themselves through a joint work. This distinction does not support the claim
that the distribution of marital property similar to the inheritance distribution. The
Opponent, then, argues that marital property is rather similar to earnings obtained
through shirka al-abdan with regard to the fact that the former is earned by the joint
work of a married couple (husband and wife) and the latter is earned by the joint work
of unmarried partners. Since the earnings of shirka al-abdan is distributed equally to
the partners, the marital property should be distributed equally too between husband

and wife.
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The schema 7.3. The argument on harta perpantangan

The Proponent’s giyas: marital property resembles inheritance

The Proponent’s thesis: marital property is distributed ' for wife and % for husband.

The branch-cases f:
marital property
The root-case a:
inheritance
The shared property &
joint assets
Inferred Ruling 9C:
distributed Y4 for woman and % for man

Argument:

(1) ais I

(2) ais 9,

3) fis o,

(4) shabah, a =~ f: a and f are similar in relation to 9. Hence, by substituting a by f in
(1) we conclude fis I

U

The Opponent’s mu ‘arada-farq: marital property is different from inheritance
with regard to the way they are obtained; marital property actually is rather
similar to earnings obtained in shirka al-abdan than to inheritance.

The Opponent’s thesis: Marital property should be distributed equally between
husband and wife.

The branch-cases f: marital property

The Proponent’s root-case a: inheritance

The Opponent’s root-case a*: earnings of shirka al-abdan

The shared property between all cases (call it @): joint assets

The specific property that invalidates the proposed similarity (call it @): earned by
joint work of partners (i.e. to them the earnings will be distributed)

Invalidated Ruling 3C: that the branch-case is distributed '5 for woman and %; for man
cannot be validated

Inferred Ruling 3*: distributed equally for woman and for man

Sub-dialogue:
(1) ais9and Q;
(2) itis not the case that f is @; though f is &
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(3) so, aandfare differentinrelationto Q a %, f. Hence, in the context of this distinction
we cannot conclude that f is JC

(4) actually, fis 9 and X;

(5) a*is?and &;

(6) a*is I(x;
U

(7) shabah, a* ~; f: a* and f are similar in relation to ®. Hence, by substituting
the root-case a* by the branch-case f in (6) we conclude f is 3.
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Appendix 7.A. The original texts

7.A.1. The text on Manyanggar and Mambuang Pasilih

O students! You should know that some
deeds that have become a custom in
some “lands below the wind” (Malay:
negeri bawah angin)® such as
mambuang pasilih, manyanggar and the
like are innovations (bid ‘a) which are in
opposition to the quran, the hadith,
companion’s opinion (qawl sakaba) and
consensus of jurists (ijma‘). Thus, they
are heretical innovations (bid‘at al-
dalala), so that it is obligatory for those
who carried them out to repent. It is also
obligatory for kings and leaders to
abolish them since they are immoral acts
in which some evils are present; and
every evil act must be interdicted and
eliminated as [we find in] the command
of Allah and His messanger in some
verses of quran and hadith.
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Question: how much evil is present in
the act of mambuang pasilih and
manyanggar?
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Response: well, there are many evils
contained in that act. One of them is
called rabdhir that means wasting by
spending money/resources improperly;
and a person that wastes and spends
money/resources is called mubadhdhir.
This is the evil that Allah and His
Prophet prohibit in certain verses of
quran and hadith as Allah’s word: “wa la

tubadhdhir tabdhira. inna al-
mubadhdhirina  kanui  ikhwan  al-
shayatin”. It means: “Do not spend

wastefully. Surely, the wasteful [people]
are brothers of the devils”. That is to say,

J\,ﬁ e\.).) tj.,u{jw Jiw L;L RS
Flont STl el sy A bl )
el gl So w6 Sl Es o)
Q\.} C))\ Z'\j,\,{ &ZJJ\ O\.} ij\J é)\ A\L:\
ks &) Vﬁnf.\»ubjﬁa» dsj\oelx
o, S
ol o3 AT Ol ésauij‘»)u L;\uan\
105 504 V) :dls Ab -\»J.a 3w Syl
il ol (bl ls) 198 ol &)

2L It is the ancient name of Southeast Asia in the Age of Commerce. See Reid (1988).
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do not spend your money/resources for
forbidden acts, because those who spend
their money/resources for a forbidden
act become nothing but brothers of the
devils by the fact that they are deceived
and together with devils they do what is
prohibited by Allah and His Messenger.
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O intelligent brothers, listen to the ,\%3 Jls Q) & d &> u\g\p BTy
prohibition of Allah to do tabdhir; and
[recall that] Allah strongly condemns VS ds A s ol s Sl

those who do it so [tabdhir] that they are
likened to devils that are the most evil
creatures. Should we appreciate the
tabdhir, but Allah prohibit and condemn
it?
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One of the evils present in the act of
mambuang pasilih and manyanggar is
“ittiba“* al-shayatin wa ghuriarihim” that
means following the footsteps of Satans
by doing what they [the devils] ask and
expecting what they promised. That is a
heinous evil act that Allah and His
Messanger prohibits it in certain verses
of quran and hadith as Allah’s word: “wa
ld tattabi ‘it khutuwat al-shaytan innahu
lakum  ‘aduwwun  mubin. Innama
ya murukum bi-l-sii” wa al-fahsha’ >
That means, do not follow the footsteps
of devil, namely his deceit because he is
to you a clear enemy. He only orders you
to evil acts and immorality. As well,
Allah’s word: “wa man yattakhidhu al-
shaytana waliyyan min dunillah fagad
khasira  khusranan mubina”. That
means, whoever takes devil as an ally
that he/she follow instead Allah has
certainly sustained a clear loss. Devil
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promises humans and arouses desire in
them. But devil does not promise them
except delusion.
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The other evils in the act of mambuang
pasilih and manyanggar are shirk and
bid‘a sayyi’a (heretical innovations).
Those are the very heinous evils. If it is
believed that sick people cannot be cured
or danger cannot be avoided except only
by carrying out manyanggar or
mambuang pasilih, in the sense that
those acts have the power (to cure or to
avoid danger) in their own nature, so the
one who has such belief is heathen
(kafir). There is no disagreement of
jurists on that case because that is going
against oneness of Allah’s deeds (tauhid
af‘al). If it is believed that they [those
acts] have no power in their nature, but
it is believed that they have the power [to
cure or to avoid danger] given by Allah
to their nature, then the jurists agree that
the one who believes so is the impious
heretic (bid ‘a fasiqg); and jurists disagree
on his/her heathenism (kufr). According
to the jurists of [the region] “what lies
beyond the river” (arabic: ma wara’ al-
nahr)? he/she is also heathen (kafir). If
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22 1t is the arabic name of Transoxania, historical region of Turkistan in Central Asia east of the Amu
Darya (Oxus River) and west of the Syr Darya (Jaxartes River), roughly corresponding to present-
day Uzbekistan and parts of Turkmenistan, Tajikistan, and Kazakhstan. See The Editors of
Encyclopedia Britannica (2018, October 5). See also Svat Soucek (2000, p. 25).
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it is believed that they have no power [to
cure or to avoid danger] either in their
own nature or given by Allah to their
nature, but it is believed that only Allah
who has the power to cure and avoid
danger by enacting that if those acts are
carried out then Allah cures and avoids
the danger in that time. It is said that
analogy and comparison for that is like
[the deployment of] fire and food. They
do not have the power in their own
nature to burn or to satiate, as well they
do have neither the power [to burn or to
satiate] given by Allah. It is only Allah
who burns and satiates enacting that
when fire touches something dry, then it
becomes burned, and enacting that when
we eat food then we are satisfied. It is
said that this is the analogy and the
comparison of manyanggar and
mambuang pasilih. So, someone who
believes so does not become heathen by
merely such a belief, but they are still
heretics.  However, had he/she
pronounced the permissibility of
manyanggar and mambuang pasilih,
he/she would have been heathen (kafir)
with such belief;, and there is no
disagreement of jurists on that case.
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Concerning the analogy and the
comparison, it is not legally valid to
pronounce the  permissibility  of
manyanggar and mambuang pasilih
based on that analogy because they have
a different nature. Indeed, fire and food
are natural causes [in the sense that Allah
enacts being burned and being satisfied
by means of the natural beings, fire and
food], whereas manyanggar and
mambuang pasilih certainly are not the
natural cause [of being cured and being
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prevented from danger; in other words,
since manyanggar and mambuang
pasilih are not present in nature, we
cannot say therefore that these rituals are
the natural causes of the effects of
healing and prevention enacted by
Allah]. If, saying, when they are carried
out, then being cured or being avoided
from danger happens, it is nothing but
the deceit of Satan. So, this analogy and
comparison could not be legally valid.
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O intelligent brothers, you should be
aware: is there any danger bigger than
the danger of heathenism (kufr) and
blameworthy innovation (bid ‘a sayyi’a)
so that those who perform them are
cursed by Allah as [the] Prophet said:
man ‘ahdatha hadathan fa‘alaihi
la ‘natullah ta‘ala. That means, whoever
commits innovation which opposes to
religion, so the curse of Allah to him. O
student! You should know that
manyanggar and mambuang pasilih are
not part of religion (Islam), but they are
blameworthy innovations which are [to
be] forbidden. So, those who carried
them out will be cursed by Allah as told
in the hadith.
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Question: if they said that we carry out
manyanggar and mambuang pasilih not
because to share Satan food and to
follow his demand, but those whom we
share are the invisible men who lived in
the old days. Among of them are the
ancestral kings and the followers who
are still alive up to now, so we share
them food as a tribute with the intention
that they would relieve our troubles. It is
similar to sharing food with (living)
families and friends with the intention of
helping each other. This act is
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permissible, not forbidden, because it is
not tabdhir (wasting by spending
money/resources) nor following Satan
nor shirk and bid ‘a.
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Response: that is simply invalid because
that is purely delusion without evidence
from the Quran, Hadith or what jurists
say. How can we know that those who
request the food are the invisible men
living in the old days who are still alive
up to now? So, every prejudice without
evidence (dalil) is not permitted to be
relied upon and to be believed. Even if it
is true that who request the food are the
invisible men, the act (manyanggar and
mambuang pasilih) is still forbidden and
not permissible because it is committing
tabdhir and sinful innovation. Even if
the food is eaten by human or animal,
that does not eliminate the sin of tabdhir
and heretical innovation. It will be much
more sinful if the food is given to Satan
and its delivery containing some other
evils.
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Question: if they said that we have two
evidences confirming that who demands
the food are the invisible men: first, the
elders tell us about that story from
generations to generations; second, the
words of a possessed person who at the
moment of possession said: “O my
descendants give me food so that | will
help you to relieve your difficulties and
to cure your illness”.
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Response: the story that the elders tell
about is not a legally valid justification
of the permissibility of manyanggar and
mambuang pasilih because it is merely
prejudice and delusion without evidence
(dalil) confirming its truth. Moreover,
the words of a possessed person are not
a legally valid evidence for justifying
that who possesses the possessed person
is a man, but that is proof that who
possesses the possessed person is Satan
because some verses of Quran and
Hadith, and what jurists say prove that
only angels and Satans can enter into the
body of a human because they are
created by Allah with ability to do hard
things so that they can enter into the
body of a human. However, the
difference between them is that angels
only suggest (God’s) guidance and
goodness while Satans only suggest the
wrong path and evil.
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It is mentioned further in the hadith that
an angel called mulhim stays in the right
side of human’s heart, by Allah’s
command, suggesting goodness; and a
Satan called waswas stays in the left side
of human’s heart, by Allah’s command,
suggesting evil. So, all good tendencies
come from the suggestion of mulhim so
his  suggestion is called ilham
(inspiration); and all evil tendencies
come from the suggestion of waswas so
his suggestion is called waswas (evil
thoughts). Therefore, if someone recites
dhikr (remembrance) of Allah then the
Satan will go far away and disappear
from his heart, but if he neglects reciting
dhikr of Allah the Satan will go back to
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his heart. This is the understanding of
Allah’s words: min sharri al-waswas al-
khannads, alladht yuwaswisu fi sudiir al-
nas. Thatis, | seek refuge with Him from
the evil of Satan named waswas. He will
go far away and disappear if dhikr of
Allah is recited. He is the one who gives
the evil thoughts in the hearts of people.
Such is what al-Ghazali said in the
Minhaj al- ‘Abidin and the others.
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Question: if someone says that whom we
give the food in manyanggar and
mambuang pasilih is indeed Satan, but
our intention of carrying them out is only
to cure. Otherwise, we suppose Satan
similar to a dog, so we give the food to
Satan as if we feed a dog. It was known
that feeding a dog is permissible and
there is no prohibition of such act. That
is manyanggar and mambuang pasilih if
we put them with such supposition and
intention.
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Response:  such  supposition and
intention are simply not helpful because
they do not eliminate the prohibition of
tabdhir, following Satan and heretical
innovation. That comparison is similar
to someone who kills someone else with
the intention to cure heartache and while
killing he does as if the victim is a
mouse. It is also similar to someone who
commits adultery with the intention to

cure rheumatism and during the
intercourse he does as if he is with his
wife. So, those suppositions and
intentions do not eliminate the

prohibition of Kkilling and adultery.
Furthermore, concerning what they said
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http://quran.ksu.edu.sa/tafseer/tabary/sura114-aya5.html
http://quran.ksu.edu.sa/tafseer/tabary/sura114-aya5.html

that giving the food to Satan is like
feeding a dog, in fact what they said is
different from what is in their heart.
Their hearts venerate Satan, this is
indicated by the fact that they do not give
Satan leftovers, but they provide
beautiful foods, and they server them in
decorated trays and by doing so they
indicate their respect for Satan. O
intelligent brothers, is it similar to
feeding a dog? Mostly, you do not give
a dog food but despicable and leftovers
that are put haphazardly in any place.
Finally, manyanggar and mambuang
pasilinh should not be called Medicine
neither by the practice involved in these
rituals nor by juridical indication [there
is no evidence from the sources at all
indicating that these practices should be
called Medicine]. Medicine is practiced
by treating the body of the sick person by
inducing ingestion or by semearing or
spraying it. This treatment impacts the
body in such a way that it can be felt to
be either cold or warm [But the contested
rituals do not treat the body in that way]
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7.A.2. The text on Lahang

It is understood from what has been
explained above that vinegar made
from lahang or the like is pure on the
whole either it becomes vinegar
automatically or because of being
added with another substance which is
pure because lahang does not turn into
wine even if it is left for one night or
more. So, it is different from grape
juice and the like because lahang that is
left overnight is not intoxicating. This
[the fact that it is not intoxication] has
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been observed several times even when
it is drunk in a large amount. If wine is
drunk in smaller amount than that, then
it normally intoxicates. In the previous
discussion, it was explained that the
‘illa of the impurity and the
unlawfulness of wine lies in its
intoxicating nature. Hence, if such ‘i/la
does not exist like in the case of lahang
which is left overnight, then it is not
impure and not unlawful. Likewise,
vinegar made from it is pure and
permissible to drink. Even though
another substance is added within it,
that does not change the ruling.
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CHAPTER 8
CONCLUDING REMARKS

8.1. Arsyad al-Banjari’s giyas: between argumentation and Sharia

In Islamic jurisprudence giyas or correlational inference is a pattern of reasoning
applied in order to establish the legal validity of a ruling when this ruling is neither
literally nor evidently sanctioned by the scriptural sources. This pattern of reasoning is
one of the forms jjitihad can take and it assumes that legal knowledge is achieved by
rational endeavour, the intellectual effort of human beings. This elucidates the meaning
of the word “figh”, Islamic law/jurisprudence, which literally means “deep
understanding”.

In relation to the main subject of our thesis, let us recall that in his efforts toward
the cultural integration of Islam into Banjar society, Arsyad al-Banjari was challenged
by new particular cases relative to Banjarese culture that came out regularly and
required legal certainty regarding their status according to Islamic law. The point is
that, if the rulings for the new cases could not be found in the scriptural sources, then
ijtihad or rational endeavour was needed to achieve their legal decisions. As discussed
in the previous chapter, this led Arsyad al-Banjari to deploy giyas in an argumentative
system.

Moreover, we should not forget that giyas is a way to make explicit Sharia (God’s
law). Accordingly, giyas should be based on hermeneutical and epistemological
understandings of the scriptural sources in which Sharia is believed to be explained and
declared. In other words, the practice of giyas presupposes the universality of Sharia in
the sense that it covers all the problems arising during the development of a society
through time and place.

More precisely, in order to find solutions for those cases presented by practices
stemming from the Banjarese culture, Arsyad al-Banjari applied the following general

methodological principles: 1) legal decisions must be achieved by means of
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argumentation, and; 2) this argumentation should lead to making explicit God’s law
(Sharia).

8.2. The forms of giyas deployed in Arsyad al-Banjari’s work

As already mentioned, according to al-Shirazi, in order to establish if a legal ruling
applies or not to a given case, a branch-case (far ‘), we look for a case already known
to fall under that ruling, a root-case (as/),— and shares with the branch-case a property
(or set of properties) constituting the ‘i/la (occasioning factor) of that ruling so that we
can conclude — by combining heuristic (and/or hermeneutic) moves with logical
inferences — that the branch-case falls under the scope of that ruling. In this case we are
in the presence of giyas al-‘illa or correlational inference by the occasioning factor.

When the factor occasioning the ruling is not explicitly known or not even know
at all, we are in the presence of correlational inferences by indication (givas al-dalala)
or by resemblance (givas al-shabah). Whereas the former is based on pinpointing at
specific relevant parallelisms between rulings (giyas al-dalala), the latter form of
inference is based on resemblances between the root-case and the branch-case in
relation to some property (giyas al-shabah).

This form of inference was regularly put into practice by the Shafi‘T school of law
when lacking textual sources. It is precisely this regularity that we found in the works
of our author who was a Banjarese Shafi‘T scholar. A huge number of uses of giyas can
be traced in his works, including Sabil al-Muhtadin, Tuhfat al-Raghibin, Kitab al-
Nikah and Lugrat al- ‘4jlan.

In fact, three forms of giyas as developed by al-Shirazi can be found in Arsyad al-
Banjari’s own work. Nevertheless, the majority of giyas applied in his work are giyas
al-shabah; a form, as indicated earlier, which is based merely on resemblance between
two cases and is applied when the rationale for a ruling cannot be discerned. Indeed,
this form is applied by Arsyad al-Banjari chiefly in the sphere of religious rituals where

the grounds for a ruling were unintelligible or obscure.
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In addition, Arsyad al-Banjari also applied two forms of giyas other than the three
forms classified by al-Shirazi. We call them non-canonical forms of giyas for the reason
that, unlike the three forms recognised in usu/ al-figh, they are applied purely to show
the internal coherence of some juridical rulings that have already been confirmed as
legitimate, instead of deciding on the legal validity of a new case. Structurally, what
distinguishes the two non-canonical forms of giyas from the three standard forms is
that they are based not in identifying a set of common properties or rulings between the
root-case and the branch-case, but simply they are based on a study of the formal
structure underlying two given rulings. The use of non-canonical giyas shows that
parallel reasoning in all its varieties really takes a significant part in Arsyad al-Banjari’s

approach to rationality, particularly so in the realm of juridical reasoning.

8.3. Dialogical framework

Notice that giyas was put into practice within a dynamic relationship between legal
theory and dialectic occurring in the conceptual venue that Young (2017) calls the
dialectical forge. In such a dialectical setting, conclusions, as well as the inference by
means of which the conclusions were reached, were cast within the framework of jadal
(dialectic). However, unlike other dialectical frameworks the focus of the dialectical
forge is on developing methods of interaction aimed at gaining knowledge and
meaning, beyond the rhetorical purposes of a legal trial or debate. This gave jadal a
crucial epistemological role in the pursuit of truth.?

It is for this reason that we develop a general dialogical framework specific to
giyas as conceived and deployed in the context of Islamic jurisprudence and
particularly so in the background of Arsyad al-Banjari’s work. The dialogical
framework we develop displays two of the hallmarks of this form of inference.

First, the interaction of heuristic, hermeneutic procedures and logical steps. This

interface was displayed by two main steps: (1) finding a suitable root-case that

! Hallag (1987a).
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both shares with the branch-case some property/ruling and that the ruling under
consideration applies to; (2) linking the branch-case logically to the root-case by
means of a general schema established from the relationship between the shared
property/ruling and the ruling under consideration so that the thesis that the ruling
under consideration applies to the branch-case can be achieved.

Second, the dynamics underlying the extension of the legal terms involved. Such
dynamics is displayed by the intertwining of confirmations and refutations that
contribute to establish the most suitable conclusion in relation to the consideration
of a new case.

Now, how does this framework contribute to contemporary theories of parallel

reasoning in general, and to legal reasoning in particular?
Such a study is a work in progress.? Nevertheless, let us briefly discuss some of

the points linked to such a generalization. 3

8.4. Beyond the legal context: Articulation Model of giyas?

In some parts of his book “By Parallel Reasoning”, Paul Bartha (2010) suggests that
his articulation model for parallel reasoning may be presented in what he calls a
rhetorical device* that seems to be very close to the dialectical conception of giydas.

2 See, for example, Martinez-Cazalla, Menendez Martin, & Rahman (2019) and Martinez-Cazalla,
Menendez Martin, Kvernenes & Rahman (2020).
3 In fact, we have discussed this issue in the final remarks of our book (Rahman, Igbal & Soufi, 2019).
In general, what we discuss here can be seen as further development of our remarks regarding the
encounter between giyas and the contemporary theories of parallel reasoning.
4 See Bartha (2010, Chapter 1 & 4). In general, he introduces the rhetorical device as one method for
testing the epistemic strength of a purported analogy. To that effect Bartha (2010, p. 5) writes:
I shall introduce a rhetorical device that will be useful throughout the book.
The philosophical argument is based on the assumption that justification for analogical reasoning,
or at least the sort of justification that is of primary interest, should be public. It should be based
on communicable experiences, models, and assumptions. This requirement certainly supports the
thesis that justifiable analogical reasoning is capable of representation in argument form. It does
not rule out the inclusion of visual information, such as diagrams, in the argument. The rhetorical
device is to imagine that the analogical reasoning is presented by an enthusiastic advocate to a
polite but moderately skeptical interlocutor, the critic. The reasoning succeeds if it survives the
critic’s scrutiny. The framework of advocate and critic helps to set a standard of justification that
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This can be a starting point to develop a general framework for parallel reasoning that
comprises reasoning not only in law but also in natural and social sciences.

Moreover, the system of giyas presented in the present study surprisingly seems to
correspond with Bartha’s articulation model. Further research, of course, should be
conducted to evaluate this statement. However, let us briefly point out some remarks
where the theory of giyas meets with the articulation model apart from their dialectical
nature.

Recall that the articulation model, according to Bartha (2010), is in fact a response
to the dissatisfaction with most philosophical theories and computational models of
parallel reasoning assessing analogical arguments on the basis of overall similarity
between source and target domains—what Hesse (1966) refers to as horizontal
relations (see Chapter 6). That is why, as Bartha states further, most classifications of
parallel reasoning have focused on the nature of horizontal relations (similarity).

Focusing on horizontal relations, then, most theories and models of parallel
reasoning do not articulate clearly the nature of vertical relations; namely, relations
between features known to be shared and features projected to be shared by source and
target domains. Whereas the strength of analogical arguments is in fact dependent upon
how the vertical relations in each domain occur. Therefore, Bartha suggests that the
vertical relations in each domain should be articulated in such a way that different
articulations would show different degrees of argument.

Similarly, as discussed in previous chapters, giyas deals more with the vertical
relations between shared properties (or rulings) and rulings under consideration (i.e.
rulings applied to root-cases or sources that are anticipated to be extended in some way
to branch-cases or targets). Hence, the relevance of the properties in relation to the
rulings under consideration becomes the central issue and defines the epistemic

strength of arguments established by this form of inference.

can be varied to reflect the demands of different settings. It also provides a vivid way to appreciate
the requirement of publicity.
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Bartha introduces the concept of the prior association to support his theory, that
is, the vertical relation between P (positive similarity) and Q (hypothetical similarity)
in the source domain. Accordingly, his classification of analogical arguments is
generally based on the direction of the prior association between P and Q; where the
clearer the direction the stronger the analogy. As such, there are four types of analogical
arguments classified according to their epistemic strength (Bartha, 2010, pp. 96-97):
1. Predictive analogies (P — Q), where P is prior to Q in the association. Here, it

may be that P causes or entails Q.

2. Explanatory analogies (Q — P), where Q is prior to P in the association. In this

context, Q explains or entails P.

3. Functional analogies (P <> Q), where the association runs in both directions.

4. Correlative analogies (P 4 Q), where the association is symmetric; there is no
direction of priority. The relationship here is one of statistical correlation.

This classification, as indicated earlier, seems to be similar to that of the giyas
developed by al-Shirazi which we discussed in previous chapters. At the very least, it
can be said that the typology of giyas in Islamic jurisprudence fits thoroughly with this
classification.

Remember the three forms of giyas: al-‘illa, al-dalala and al-shabah. The first
form, giyas al- illa, is considered epistemically the strongest one. Let us take the classic
example of this form of giyas: date liquor intoxicates just as (grape) wine does, so that
drinking it, like drinking wine, is deemed unlawful; and the reason is that the
intoxication is considered the factor occasioning the unlawfulness. Now, let P stand for
the property of intoxicating and Q for the unlawfulness. Then, Q is dependent upon P
because P is the factor occasioning Q. In this association between P and Q, P is prior
to Q. So in this sense we can classify giyas al- ‘illa as a predictive analogy.

The second form (giyas al-dalala) is, epistemically speaking, weaker than the ‘illa
form. It is applied when the property that constitutes the factor occasioning the ruling

is unknown. However, the root-case and the branch-case are known to share some
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ruling and, furthermore, some ruling other than the shared ruling applies to the root-
case. Then, we may conclude that the other ruling also applies to the branch-case. Qiyas
al-dalala is divided into two types. The first type declares that the shared ruling is a
particular (khaszsa) of the inferred ruling; the second that the shared ruling is parallel
(nazir) to the inferred ruling. Of this second form of giyas, the first type has a higher
degree of epistemic strength than the second.

An example of the first type of al-dalala is the argument of Shafi‘T for the non-
obligatory status of Quran recital prostration (sujid al-tilawa) for the reason that, like
the prostration during a supererogatory prayer (sujiid al-nafl), its performance on a
mount while travelling without an excuse is allowed. The rationale, then, for this
argument is that the allowance of being performed on a mount while travelling without
an excuse (call this aspect P) is a particularity of the status of being non-obligatory or
supererogatory (call this aspect Q). As such, given P is the particular of Q, Q would be
prior to P; insofar as what is general, here Q, is prior to what is particular. Thus, if we
put in Bartha’s classification, this first type of giyas al-dalala can be included in the
second type of his four analogical arguments; namely, explanatory analogies.

As for the second type of giyas al-dalala, let us take the example of Arsyad al-
Banjari’s giyas concerning the species of hoopoe and swallow. He argues that these
two varieties of birds are forbidden to be caged because they are forbidden to be Killed,
like the game in Haram land. The point is that the prohibition of killing and the
prohibition of caging animals, as is applied to the wild animals in Haram land, are
believed to be a pair of rulings (see Chapter 6). If we assume P is the prohibition of
killing and Q the prohibition of caging, then the association between P and Q runs in
both directions because P and Q are a pair. So, according to Bartha’s classification, this
second type of giyas al-dalala is categorized as a functional analogy.

The last form of giyas, giyas al-shabah, is considered epistemically the weakest.
Let us now take the example of one of Arsyad al-Banjari’s giyas in relation to the
integration of Islamic law into Banjarese culture; namely, regarding harta

perpantangan. He argues that marital property is harta perpantangan, in the sense that
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it should be distributed equally to husband and wife. His argument is based on the
resemblance between marital property and the earnings of shirka al-abdan with regard
to the fact that the former is earned by the joint work of a married couple (husband and
wife) where one probably works more than the other; and the latter is earned by the
joint work of unmarried partners where, again, one probably works more than the
others. And Since the earnings of shirka al-abdan are distributed equally to the
unmarried partners, marital property should likewise be distributed equally between
husband and wife. The point is that being earned by joint work where one member
probably works more than the other (call this aspect P) is in correlation with equal
distribution (call this aspect Q). Here there is no direction of priority in the association
of P and Q, so that the relation of P and Q is one of statistical correlation. Hence, this
form of giyas, according to Bartha’s classification, can be included in the category of
correlative analogies.

All this shows that the theory of giyas comes quite close to Bartha’s model. And
it is not only the case that the types of giyas suit Bartha’s classification, but his
classification classifies giyas with the same hierarchy of epistemic strength.

Nevertheless, we should not forget that, according to Bartha, in order for the prior
association to possibly be extended to the target domain there should be a potential for
generalization. That means that the target domain should at least enjoy a feature
relevantly similar to the feature P occurring in the source domain—what Bartha
expresses it with P*; and there is no crucial difference between the source and the target
domain that might weaken or undermine such prior association from holding in the
target domain.®

Accordingly, the target domain does not necessarily share the same features with
the source domain; and it is here where the theory of giyas can be differentiated from
the articulation model. Qiyas assumes not only that the same kind of relation holds in
both the source and target domains, but that the relations should involve the same

> Bartha (2010) defines such conditions as prima facie plausibility for analogical arguments.
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properties (or rulings). In other words, Bartha’s model allows that, to put it in the
context of giyas, instead of identical properties we have similar properties on both sides
in a horizontal relation.

In this sense, in Bartha’s model, even what we called the non-canonical giyas type
A may be classified as a predictive analogy together with giyas al- illa. Remember the
example of the non-canonical giyas type A in Arsyad al-Banjari’s work as discussed in
Chapter 6; the structure A in the root-case is similar in some respect to the structure C
in the branch-case. Furthermore, the structure A yields B, so it can be concluded that
the structure C also yields D, where D is the analogue of B. The fact that A yields B,
even though the relation is neither logical nor causal, indicates that A is prior to B in
the association. So again, this type of non-canonical giyas according to Bartha’s model
may be classified into predictive analogies like giyas al- illa.

In short, while giyas seems to run parallel to the articulation model with regard to
vertical relations, it requires a higher degree of relationship between source and target
in the horizontal relations than the articulation model; except, that is, in cases of
correlative analogies where the prior association is unclear. For such a type of analogy,
again, correlative analogies, it appears that giyas and Bartha’s model share the same
view in relation to horizontal relations.®

Looking at the horizontal relations, the difference between the articulation model,
particularly its first three types and giyas is probably due to the fact that giyas dealing
with legal questions takes material evidence as a condition to establish legal decisions,
whereas the articulation model, dealing as it does with mathematical and scientific
issues, considers more formal evidence. Moreover, unlike in science where the
conclusion achieved by analogical arguments may become a hypothesis that leads to a

further study, in law the conclusion achieved by analogy, in general, will become a

® In relation to this issue, Bartha (2010, p. 198) states:
I suggest that a correlative analogical argument is cogent if it provides reason to infer that the
source and target domains are likely to belong to a common kind, corresponding to a common
nature that is responsible for the cited and hypothetical similarities.
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legal decision such that an incorrect conclusion may lead to injustice or the punishment
of an innocent party.

Let us now focus on the legal context in order to see how giyas may take part in
the contemporary discussions about parallel reasoning in law, or more precisely in the
case of common law. In fact, Hallag (1985) already pointed out the links between
common law and giyas. The following section can be seen as further developing his

remarks.

8.5. Toward a general reasoning schema for parallel reasoning in law
8.5.1. Qiyas and two contemporary accounts of parallel reasoning in law

Scott Brewer (1996, pp. 1003-1017) and John Woods (2015, pp. 273-281) developed
an approach to parallel reasoning based on extracting a general reasoning schema for
parallel reasoning (GRSP) from some specific rules. Woods (2015, p. 278) calls such
a schema a generalization schema (GS), while Brewer (1996, p. 1004) speaks of it as
an exemplary reasoning (ERS).

The legal context of both Brewer and Woods is reasoning by precedent, one of the
hallmarks of common law. So, the specific rules a GRSP generalize are precedent cases
recorded by the legal sources — let us deploy GRSP as a term that comprises both a GS
and an ERS).

Let us first look at the following structure of Brewer’s (1996, p. 966) exemplary

reasoning schema (ERS):

Step 1: z has characteristics F, G.

Step 2: X, ¥,... have characteristics F, G.

Step 3: X, ¥,... also have characteristic H.

Step 4: The presence in an individual of characteristics F, G provides sufficient warrant for inferring
that H is also present in that individual.

Step 5: Therefore, there is sufficient warrant to conclude that H is present in z.

Brewer (1996, p. 965) points out that the most important step is step 4, which
includes an ‘analogy-warranting rule’ or AWR and an ‘analogy-warranting rationale’

or AWRa. He clarifies that AWR states the logical relation between those
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characteristics of compared items that are known to be shared and those that are
inferred, while AWRa explains and justifies AWR.’

In fact, Woods (2015, pp. 275-277) seems to criticize such approaches. As we will
discuss below, the main concerns of Woods seem to be rooted in
(1) how to understand a GRSP,

(2) the passage from GRSP to legal rulings; a passage that Brewer (1996, p. 1004)
formulates with an AWR transforming the schematic inference into an instance of

a universal elimination rule. This deductivist-approach, as acknowledged by

Brewer (1996, p. 1006) himself; should, in principle, have problems in dealing

with defeasibility.

However, if we take a closer look at the logical structure behind Woods’ GS and
Brewer’s ERS, it comes out that both can be seen as sharing the same meaning-
constitution as the one that structures giyas al-‘illa. Moreover, the efficiency-test
embedded in the system of correlational inferences by occasioning factor explains what
an AWR is about and why; despite the reluctance in common law to make rules explicit.
An explicitation procedure such as the one displayed by ta ‘zhir is indeed a requirement
for assuring the tightness of the properties Woods (2015, p.280) requires for a sound
GS.

Actually Woods (2015) does not mention Brewer but Martin Golding. However,
despite their different views on the defeasibility of analogical arguments, Brewer
(1996, p. 966) acknowledges his debt to the work of Golding. The following schema
proposed by Golding (2001; 2018) seems to be similar to Brewer’s.

(i) xhas characteristics F, G, ...

(ii) y has characteristics F, G, ...

(iii) x also has characteristic H, ...

(iv) F,G, ..., are H-relevant characteristics.

(v) Therefore, unless there are countervailing considerations, y has characteristic H.

7 Perhaps, that is why in his recent publication Brewer (2018) splits step 4 into two steps: step 4: AWR
and step 5: AWRa. However, we will stick to the above schema since an AWRa, in our view, relates
exclusively to an AWR. Moreover, the conclusion achieved within Brewer’s deductivist approach is in
fact inferred from an AWR, not an AWRa.
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The crucial step in this schema is (iv), which asserts that some characteristic is ‘H-
relevant’. Golding explains that a characteristic is ‘H-relevant’ insofar as it is causally
related to H, even if indirectly. Woods (2015) highlights a serious difficulty with
Golding’s ‘H-relevant’ which seems to play the same role as Brewer’s AWR. The main
problem emerging in using such approaches is that parallel reasoning or analogy will
eventually be articulated in a modus ponens inference that will distance it from its
analogical nature.

We will focus on Brewer’s approach in order to compare, in principle, two very
different GRSPs, the deductivist-approach of Brewer (1996) and the naturalist-
approach of Woods (2015). In order to facilitate the comparison between an ERS and
a GS let us answer the following questions:

What is a GRSP or general reasoning schema for parallel reasoning?

What is an inference within a GRSP?

What is a rule of law in reasoning by precedent?

One of Brewer’s (1996) main examples is Adams v. New Jersey Steamboat co.
(1896)%; one of the most discussed cases of parallel reasoning in law.® Adams, a
passenger of the steamboat, locked some money in his stateroom. Thereafter, while
Adams was away from the stateroom, someone stole the money. The issue in question
was whether the steamboat owner was strictly liable for Adams’ loss.

Since our analysis will mostly be based on this case, let us quote the passages

relevant to our discussion:

... The principle upon which innkeepers are charged by the common law as insurers of the money
or personal effects of their guests originated in public policy. It was deemed to be a sound and
necessary rule that this class of persons should be subjected to a high degree of responsibility in
cases where an extraordinary confidence is necessarily reposed in them, and where great temptation
to fraud and danger of plunder exists by reason of the peculiar relations of the parties. [Citation]
The relations that exist between a steamboat company 2and its passengers, who have procured
staterooms for their comfort during the journey, differ in no essential respect from those that exist
between the innkeeper and his guests. The passenger procures and pays for his room for the same
reasons that a guest at an inn does. There are the same opportunities for fraud and plunder on the

8151 N.Y. 163 (N.Y. 1896).
® This case, for example, was discussed by various authors, including Golding (2001; 2018), Weinreb
(2005), Posner (2006), and Finnis (2011).
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part of the carrier that was originally supposed to furnish a temptation to the landlord to violate his
duty to the guest. A steamer carrying passengers upon the water, and furnishing them with rooms
and entertainment, is, for all practical purposes, a floating inn, and hence the duties which the
proprietors owe to the passengers in their charge ought to be the same. No good reason is apparent
for relaxing the rigid rule of the common law which applies as between innkeeper and guest, since
the same considerations of public policy apply to both relations...

...It was held in Carpenter v. N.Y., N.-H. H.R.R. Co. [Citation] that a railroad running sleeping
coaches on its road was not liable for the loss of money taken from a passenger while in his berth,
during the night, without some proof of negligence on its part. That case does not, we think, control
the question now under consideration. Sleeping-car companies are neither innkeepers nor carriers.
A berth in a sleeping car is a convenience of modern origin, and the rules of the common law in
regard to carriers or innkeepers have not been extended to this new relation....

..... The relations of the carrier to a passenger occupying one of these berths are quite different
with respect to his personal effects from those which exist at common law between the innkeeper
and his guest, or a steamboat company that has taken entire charge of the traveler by assigning to
him a stateroom....

...But aside from authority, it is quite obvious that the passenger has no right to expect, and in fact
does not expect, the same degree of security from thieves while in an open berth in a car on a
railroad as in a stateroom of a steamboat, securely locked and otherwise guarded from intrusion. In
the latter case, when he retires for the night, he ought to be able to rely upon the company for his
protection with the same faith that the guest can rely upon the protection of the innkeeper, since
the two relations are quite analogous. ..

... The carrier by railroad does not undertake to insure the personal effects of the passenger which
are carried upon his person against depredation by thieves. It is bound, no doubt, to use due care to
protect the passenger in this respect, and it might well be held to a higher degree of care when it
assigns sleeping berths to passengers for an extra compensation than in cases where they remain in
the ordinary coaches in a condition to protect themselves. But it is only upon the ground of
negligence that the railroad company can be held liable to the passenger for money stolen from his
person during the journey...

... The carrier of passengers by railroad, whether the passenger be assigned to the ordinary coaches
or to a berth in a special car, has never been held to that high degree of responsibility that governs
the relations of innkeeper and guest, and it would perhaps be unjust to so extend the liability when
the nature and character of the duties which it assumes are considered.

But the traveler who pays for his passage, and engages a room in one of the modern floating palaces
that cross the sea or navigate the interior waters of the country, establishes legal relations with the
carrier that cannot well be distinguished from those that exist between the hotelkeeper and his
guests. The carrier in that case undertakes to provide for all his wants, including a private room for
his exclusive use, which is to be as free from all intrusion as that assigned to the guest at a hotel.
The two relations, if not identical, bear such close analogy to each other that the same rule of
responsibility should govern. We are of the opinion, therefore, that the defendant was properly held
liable in this case for the money stolen from the plaintiff without any proof of negligence.

Brewer (1996, pp. 1004-1005) presents the main argument in this case with the

following schema:

Target (y) = the steamboat owner.
Source (x) = the innkeeper.

Shared characteristics:
F: has a client who procures a room for specified reasons R (privacy, etc.).
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G: has a tempting opportunity for fraud and plunder of client.

Inferred characteristic:
H: is strictly liable.

Argument:

1) yhas F and G (target premise);

2) xhas F and G (source premise);

3) x also has H (source premise)

4) AWR: if anything has F and G also has H, then everything that has F and G also has H;
5) Therefore, y has H.

In this formulation Brewer deploys the terminology: shared characteristics. This
might suggest, as is typical in arguments by analogy (such as al-Shirazi’s (2003) giyas
al-shabah), that what is at stake here is the similarity between the target and the source
case. However, notice that the argument in the quote above does not deploy the
substitution of identicals. In fact, as we suggested already, GRSP should be associated
to giyas al- illa, i.e., let us recall, correlational inferences by occasioning factor, where
the inference is carried out by a method (function) that occasions the legal ruling from
some set of open assumptions (or schematic predicates).

The logical structure of Brewer’s (1996) argument in the ERS quoted is based on
the open assumptions x and y have F, x and y have G, and the propositional function x
also has H. The cardinal step is to trigger an inference without assuming an identity
relation. In order to do so, Brewer introduces an AWR which accomplishes the task of
embedding the step if anything has F and G also has H into a standard deductive
framework, where any becomes every, that is, a universal quantifier that binds the
variables of the open assumptions. Thus, an AWR produces logically valid inferences.
After all, an ERS do not rely on a similarity of cases but in subsuming both target- and
source-cases into a general universal rule.

Woods (2015 p. 278), on the other hand, speaks of instantiating a schema; as
opposed to subsuming cases under the scope of a universal. For this, Woods introduce
his GS; which is a general argument schema supplying some characteristics or

conditions that lead to a particular legal qualification, without specifying some
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identical relation between the source and the target. Let us see an example of a GS as
provided by Woods (2015, p. 276) in favour of abortion in cases of pregnancy by rape:

...suppose that X, Y and Z are three different human beings...

1. Without Y’s consent, X has placed Z in a state of vital dependency on Y.

The period of dependency is indeterminate (perhaps nine months, perhaps nine year, or the rest
of Y’s life).

The dependency is a grievous impediment of locomotion and stationary mobility.

The dependency represents a grievous invasion of privacy.

It is also a source of great embarrassment for Y, and sometimes for Z too.

Therefore, it would be morally permissible for Y to terminate Z’s vital dependency on Y.

N

S

Such a schema is actually established from the source case that Woods considers
as a “trigger-argument” projected to hold in the target case as an analogue-argument.
In fact, both the source and target are recognised as instances of this schema.

Clearly, instantiating a schema does not necessarily lead to logical validity. In fact,
anything has F and G also has H occurring in step four of Brewer’s example quoted
above can also be seen as an instantiation schema. Notice that within anything has F
and G also has H the distinction between the target x and the source y has been erased.

This suggests an initial answer to the first of our questions: “What is a general
reasoning schema for parallel reasoning?”” GRSPs are instantiation schemas. Now, in
relation to the second question: “What is an inference within a GRSP?” It is possible
to produce an inference provided these instantiation schemas are understood as making
the conclusion inferentially dependent upon the premises.

Let us provide two different reconstructions of “if anything has F and G also has
H”.

1) F and G are understood as being linked by a conjunction within an open
assumption

H(x) true (x: F A G),

this can be glossed as:
x is liable if it instantiates both having a client who rents a room and having a
tempting opportunity to defraud and plunder clientele.
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2) F and G are understood as being linked by a dependence relation. Having a
tempting opportunity to defraud and plunder clientele is restricted to having a
client who rents a room
H(x, y) true (x: F, y: G(x)),
which can be glossed as:

Those x of whom G can be predicated (G(x)) are liable provided they instantiate

F.

If we wish to have a more expressive structure we can go deeper into the structure:

H(u,v) true (u: Individuals, v: F(u) A G(u)

x is liable if it instantiates an individual that is also an instance of those individuals

having both F and G.

H(x,y,z) true (x: Individuals, y: F(y), z: G(x,y))

x is liable if it instantiates an individual that is also an instance of those individuals

having G, provided they (first) instantiate F.

However, in order to facilitate reading, we use the less expressive version. Notice
that even in this simpler version our analysis makes the liability dependent upon F and
G. Here, it is not liability in general, but the liability is inferentially dependent upon F
and G, and thus specific to having these properties.

How does this inferential structure of a GRSP actually produce inferences? Well,
by instantiating. Where the instrument of inference is a method to go from any
individual instantiating the premises F and G to that individual’s liability. This method
is obviously a function; i.e. a dependent object that provides instances from open
assumptions.

Let us assume, for the moment, that a is an instantiation. Then we may obtain the
following variants of the inference rules within the ERS underlying Brewer’s example
quoted above.

X FAG)

aFAG b(x): H(x)
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b(a): H(a)

These inference rules also make explicit how to produce inferences within Woods'
framework. The following quote from Woods (2015, p. 277) provides a way to link

reasoning by precedent to our reconstruction above:

We are now in a position to consider a connection with legal precedents. Suppose that we said that
a ruling on a specific set of facts creates a precedent for later facts when its ratio decendi
instantiates a generalization schema which later facts also instantiate.

Indeed, if we link this observation of Woods with our analysis of GSs and
instantiations, it emerges that the ratio decendi amounts to the causative force of the
function b(x) to trigger or occasion the legal ruling from the set of open assumptions
(the condition or set of them) to the legal ruling.

It is important to keep in mind that if the process of a GS is to be considered an
instantiation schema supporting inferences, the inferential structure must be based on
open assumptions, and not on premises. In other words, the function b(x) defines the
propositional functions:

b(x): H(x) true (x: F A G)

Let us deploy the terminology of giyas al- ‘illa in the inference rule for GRSPs
which stress the occasioning or causative force of the function. This yields the
following schema:

illa(x): H(X) (x: F A G)
which leads to the inferential rules described above.

At this point in the discussion, the patient reader will have the impression of déja
vu. Indeed, according to our analysis the inferential structure of a GRSP amounts to the
structure behind giyas al- ‘illa as developed in our study.

The idea is that when a judge delves into the content behind one specific ruling
acknowledged by the legal sources as setting a precedent, that the judge grasps the
meaning as constituted by a schema which tightens inferential legal ruling and

conditions. In other words, the judge presupposes that the propositional function
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H(x): prop (x: F A G),
unifies some set of cases that constitute a precedent—though the resulting
generalization is not restricted to precedent cases.°

To put it in another way, the idea behind a GS, as is also presented in Woods’
example of the GS quoted above, is to explain a rational relationship, beyond one of
identity, between the characteristics F and G with the legal qualification H. Bear in
mind that Brewer’s AWRa (analogy warranting rationale) plays the role of providing
a rationale for his AWR which links the characteristics F and G with the legal ruling
H. In this respect one might think that the GS of Woods seems similar to an AWRa.
Unfortunately, no AWRa appears in Brewer’s example quoted above.

Nevertheless, GSs actually play a different role from AWRas. As such, while the
role of the AWRa in Brewer’s deductivist-approach is restricted to explain and back
up an AWR, the GS in Woods’ naturalist-approach, as indicated previously, is at the
centre of a parallel reasoning. Moreover, according to Woods (2015, p. 279) the
generalization schema, which rationally describes the relationship between certain
characteristics with a legal qualification is the legal rule itself which judges are

reluctant to make explicit. This yields an answer to our third question.

8.5.2. Analogy-warranting rule and ta’thir

Notice that, so far, we have kept silent on Brewer’s deductivist analogy-warranting
rule, AWR. Woods would certainly take exception to it, and if we follow the inferential
schema described above, we do not seem to need an AWR at all.

However, one way to understand the role of this rule is to link it with ta zAir, that
is, the efficiency that tests if the applied instantiation schema does indeed manage to
unify the relevant set of precedent cases put into action. In order to do so, we need to

display the inferential structure behind an AWR.

10 Notice that a GS might be based on putting together similar rather than identical properties — see
Woods (2015, p. 277).
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Inferentially speaking, the passage from a GS to the universal quantification is
only a single step:
X FAG)

b(x) : H(X)

AXb(X): (Vx: F A G) H(x)

This, in our view, is a way to formulate Brewer’s (1996, p. 1004) analogy-warranting
rule AWR as emerging from an instantiation schema.

Nevertheless, this is only half of the story. Notice, the role of an AWR in Brewer’s
deductivist-approach is to fill the gaps between premises and conclusions occurring
generally in analogical arguments. If we remove, for instance, the AWR (step 4) from
the structure of an ERS, then it is possible for all the premises to be true but the
conclusion false. Whereas in order for analogical arguments to have the rational force
of deduction, as suggested by Brewer (2018), whenever all the premises are true, the
conclusion must be true.

In this context, anything has F and G also has H embedded in an AWR should be
understood as the conjunction of F and G being the sufficient condition for H.
Accordingly, in order to verify whether the characteristics F and G are indeed the
sufficient conditions for the legal qualification H, Brewer (1996; 2018) observes that
any AWR should be linked with disanalogy. Basically, disanalogy asserts that the
presence of some similarity between two domains, if due to an irrelevance, does not
support a further similarity. Accordingly, in principle, disanalogy is used to challenge
an analogy-warranting rule by proposing a new rule called the disanalogy-warranting
rule (DWR). In effect, this new rule offers another precedent in order to show that the
claim anything has F and G also has H, again, as is embedded in an AWR, is actually

incoherent.
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However, as Brewer (1996, pp. 1014-1016) asserts, it is possible that the contrary
happens and a DWR is used to confirm an AWR. In this context, Brewer reconstructs

Judge O’Brien’s argument concerning the sleeping-car railroad owner as follows:

Target (y) = the steamboat owner.
Source (x) = the innkeeper.

Shared characteristics:
F: has a client who procures a room for specified reasons R (privacy, etc.).
G: has a tempting opportunity for fraud and plunder of client.

Inferred characteristic:
H: is strictly liable.

Argument:

(1) y has F and G (target premise);

(2) x has F and G (source premise);

(3) x also has H (source premise)

(4) AWR: if anything has F and G also has H, then everything that has F and G also has H;

(5) Therefore, y has H.
Let us now offer a shorthand name for the owner of the railroad sleeping car:

Secondary target: (z) = the owner of the railroad sleeping car.
Properly reconstructed, O’Brien’s argument is that the secondary target, the railroad owner, does
not satisfy the sufficient conditions for the inferred characteristic that both the (primary) target, the
steam-boat owner, and the source, the innkeeper, do satisfy:

(2a). zdoes not have F and G.
Because, in this case, the only way to achieve H is by satisfying the jointly sufficient conditions
for H - namely, F and G - one is not entitled to conclude that z has H.

Interestingly, in this reconstruction Brewer calls the sleeping car railroad owner a
target (specifically a secondary target), though this is not an issue the Judge had to
decide. For this case had previously been brought to court and its ruling, which set a
precedent, had already been issued. However, one way to understand Brewer’s thought
in this reconstruction is that the confirmation of an AWR using disanalogy signifies
two effects. One is the confirmation of an AWR in the sense of acknowledging that F
and G are indeed the sufficient conditions for the inferred characteristic H, such that if
F and G are absent so is H. In this context we can understand why Brewer considers
the sleeping car railroad owner as a “target”. To be clear, let us consider the following

statement of Brewer (1996, p. 1016):

Recall that in Adams, Judge O'Brien concluded that the plaintiff steamboat passenger did satisfy
the criteria for a strict liability cause of action against the steamboat owner. Using analogical
reasoning in a context of doubt, the judge articulated sufficient conditions for the concept of strict
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liability and inferred deductively that the steamboat owner satisfied them. Using the same analogy-
warranting rule, he also was able to conclude that the railroad owner did not satisfy those sufficient
conditions.

In this respect, again, AWRs are very close to the ta 'thir. Recall that in giyas when
some property is said to satisfy the efficiency (¢« 'thir) in relation to some ruling, the
absence of the property means the absence of the ruling. In fact, O’Brien’s argument
that the sleeping car railroad owner is not strictly liable, as reconstructed by Brewer
above, shares the same structure with Arsyad al-Banjari’s argument on the lawfulness
of lahang as discussed in Chapter 7. Given the efficiency of the property of intoxicating
in relation to the unlawfulness of juices, such as in the case of grape juice (wine),
Arsyad al-Banjari argues for the lawfulness of lahang since it does not instantiate such
a property even if fermented. If we put this argument in Brewer's terminology; the
intoxication would be the sufficient condition for the unlawfulness of juices, and
lahang would be lawful because it does not intoxicate—though lahang and wine are
similar in relation in so far as both are fermented juices.

The second effect of using disanalogy to confirm an AWR - still sticking to the
sleeping-car railroad case as the precedent brought forward by the defendant (the New
Jersey Steamboat Co.) as a competing analogy to the innkeeper case — can be seen in
the sense of complementing the sufficiency previously assumed in such a way that
disanalogy confirms on the one hand, that when F and G are present H is too; and on
the other hand, that when F and G are absent so is H. This is actually what O’Brien
pursued in the Steamboat case. The procedure of that confirmation and drawn
conclusion —if we use the same assumptions as Brewer’s reconstruction above— can be

described as follows:

(1) x (the source) and y (the target) have F and G; x also has H;

(2) AWR: anything has F and G also has H. (F and G are the sufficient conditions for H)

(3) 1z (the other source —what Brewer calls the secondary target) does not have F and G; z also
does not have H.

(4) Itconfirms the AWR, F and G are indeed the sufficient conditions for H such that when F and
G are present, then H is too; when F and G are absent, so is H.

(5) therefore, y has H.
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Here again, the system of giyas as developed by al-Shirazi (1986; 1987; 2003)
provides a way to introduce an AWR. As discussed in Chapter 3, the idea is that ta #hir,
the test of efficiency, provides the means to test whether the property, or set of
properties, purported to be relevant or sufficient for the juridical sanction at stake is
indeed so.

The test declines into two complementary procedures: testing co-extensiveness or
tard (if the property is present then the sanction is too) and co-exclusiveness or ‘aks (if
the property is absent then so is the juridical sanction — the consumption of vinegar is
in principle not forbidden).

While co-extensiveness examines whether the legal qualification H follows from
the verification of the presence of the property or set of properties, co-exclusiveness
examines whether exemption from the legal qualification follows from the verification
of the absence.

If we formulate AWRs as such a testing procedure, we need to allow for the
following expansion of AWRs:

For every x, if it instantiates the properties F and G, then the legal
qualification H follows, if it does not instantiate the properties then the legal
qualification does not apply (see Chapter 3).

X.C: (VX: (FAG) V=(F AG)) { [(VY: (F AQG)) leftv(y) =3 xo H(Y)] A [ (Vz:

—(F A G)) rightV(2) =¢e3 x> =H(2)] }.
whereby {E} is short-form for the hypothesis (F A G) V—=(F A G).

8.5.3. Dialectical approach to parallel reasoning: a lesson of the Elders

Now, it is clearly understood that the point of Brewer (1996; 2018) in introducing his
AWR, as well as his DWR, is to unify some set of precedents specific to a given ruling
H. This is also the point of ta thir in giyas as developed by al-Shirazi, where the testing
amounts to unifying cases recorded in the legal sources. Recall that this was al-

Shirazi’s way of answering to the antianalogists; a response that Brewer (1996, p. 1006)
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likewise brings to the context of contemporary legal reasoning. Accordingly, a
disanalogy, which is a counterexample of an analogy, should be understood as a
unifying instrument to bring together all precedents in order to evaluate the claim that
the presence of a property triggers the juridical ruling, and its absence the failing of
that ruling.

Woods (2015, p. 193) points out that, in general, after a process the legal verdicts
are closed by fiat. Though this does not mean that during the procedure the proposed
GS cannot be contested. In our view this is related to the distinction between play level
and strategy level. The latter, we claimed, should be understood as a recapitulation that
settles the matter.!

It is here that the dialogical approach comes on the scene: criticism amounts to a
game of giving and asking for reasons within a fixed argumentative context. Recall that
the argumentation theory of Islamic Jurisprudence included a rich set of both
collaborative and destructive moves aimed at testing the relevance of some set of
properties for some specific legal ruling. The dialogical approach brings to the fore the
dialectical stance on legal reasoning within classical Islam by providing a framework
where inferential moves, testing moves, and collaborative and destructive moves,
aimed at grounding a legal qualification, can be unified.'> More generally, the
dialogical framework can even be understood as setting up a language-game in order
to study the meaning-constitution of the terms involved during legal argumentation.

In fact, in order to verify whether the company was strictly liable in the Steamboat

case, Judge O’Brien involved all precedents previously brought forward by both the

11 et us remark that in our framework, instantiating a GS is the way to justify a GS. Indeed, justifications
are, in our framework, instances or tokens of a type. Moreover, as discussed in Rahman, Igbal, & Soufi
(2019) and Rahman, McConaughey, Klev, & Clerbout (2018), local reasons, or reasons brought forward
during a play, should be distinguished from strategic reasons, or reasons that constitute (the justification
of) a winning strategy either by establishing the validity or by establishing the truth of material
inferences. Thus, despite Woods’ (2015, pp. 263-272) scepticism towards justification approaches, the
instantiations at work in his own GS are, after all, either (local) reasons or else justifications, that is,
strategic reasons encoding a recapitulation of the process leading to the resulting legal ruling.

12 Miller (1984; 2020) was the first to suggest the deployment of a dialogical logic in order to study
Islamic argumentation theory.
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plaintiff and the defendant if, that is, they were possibly related to the case. So, the
dialectic between those precedents was certainly unavoidable. Indeed, if we
chronologically follow the argument in this case as quoted earlier, in our view, although
it does not appear literally in the argument, the Judge in fact placed all those precedents
into a dialectical setting. If we provide a reconstruction of the Judge’s arguments in the

context of giyas using our dialogical framework, we will have the following dialogue:

The table 8.1. Dialogue for the Steamboat case

@) P

responsejresponse| A steamboat passenger’s | O
proprietor is liable, without
proof of negligence, if
money is stolen from the
passenger’s room.

'H()

Assuming:

H is the strict liability
fis the proprietor.

1 | Why? ?0 ¢l,¢12 | An innkeeper has a| 2
(challenge((responds | stringent responsibility,
s move 0) fo 1 with such that he is liable,

the request without proof of
of negligence, if money is
endorsing | golen from  the guest’s
) room. Is that right?
H(a) ?
Assuming a is innkeeper.
3 | Yes,itis. 12 t3, ¢4 | The innkeeper has both a | 4

client who procures a room
for personal use and a
tempting opportunity to
! H(asl) defraud  and plunder
clientele. Right?

aFAG?

assuming:

F is having a client who
procures a room for
personal use;
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G is having a tempting
opportunity to defraud and
plunder clientele.

Yes.

aFAG

¢ 3(5), ¢!

So, according to your
moves 3 and 5, having a
client who procures a room
for personal use and having
a tempting opportunity to
defraud  and  plunder
clientele occasions the fact
that the proprietor has a
stringent responsibility,
such that the proprietor is
liable, without proof of
negligence, if money is
stolen from the guest’s
room. Is that right?

‘illa(a): H(a) (a: F A G)?

Justify!
mutalaba !

76

‘aks: The owner of the
railroad sleeping car does
not have a client who
procures a room for
personal use and does not
have a tempting
opportunity to defraud and
plunder clientele such that
the owner is not liable,
without proof of
negligence, if money is
stolen.

F(VX: =(F A G))=H(x)

rard: The innkeeper has
both a client who procures a
room for personal use, and a
tempting opportunity  to
defraud and plunder
clientele such that the
proprietor is liable, without
proof of negligence, if
money is stolen.

L(VX:(F A G)H(X)
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tathir: Therefore, the
presence of the legal
qualification H is due to the
presence of F and G, and
the absence of the legal
qualification is due to their
absence

L (Vx: (FAG) V=(F A G))
{[(Vy: (F A G)) leftv(y) =
w X HWY] A [ (Vz: —=(F
A G)) rightv(z) =& X
>-H®@)] }

whereby {E} is short-form

for the hypothesis (F A G)

Given these arguments |
concede your previous
request

L (VX: (FAG) V=(F AG))
{[(vy: (F A G)) leftv(y) =
E X2 HY)I A [(Vz: =(F
A G)) rightv(z) =g X

> —H(2)] }.

16 (8)

69, ¢110

Does the steamboat
passenger’s proprietor have
both a client who procures a
room for personal use, and
a tempting opportunity to
defraud  and  plunder
clientele?

FEAG?

10

11

Yes.

fEAG

110

¢ 11, ¢!

If it is the case that the
steamboat passenger’s
proprietor has both a client
who procures a room for
personal use, and a tempting
opportunity to defraud and
plunder clientele; and, given
9, should this not lead you to
endorse that he/she is liable,
without proof of negligence,
if money is stolen from the
passenger’s room?

fTFAG

12

13

Indeed, the fact that the
steamboat passenger’s

110

So, this provides the
justification for the thesis

14
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proprietor has both a client
who procures a room for
personal use, and a tempting
opportunity to defraud and
plunder clientele should
occasion the liability of the
proprietor if money is stolen

you were asking for with
your first move: the branch-
case falls under the ruling
because it instantiates the
property you just endorsed
as constituting the
occasioning factor.

from the passenger’s room
without proof of illa(f): H(f)
negligence.

ap[ f.t7°): H(f)

Ilzam

At this point it seems more appropriate to place a GRSP within a dialogical
framework, since it enables cases recorded in the legal sources related to the legal
ruling at stake to be unified in a dialectical interaction. In fact, the general principle
underlying legal reasoning is that law is largely a matter of practice, and that one of the
most suitable instruments for legal practice is indeed a dialectical framework that calls
for a collective act of understanding. This, perhaps, is what motivated Judge O’Brien
to set all precedents related to the case under consideration in a dialectical setting.
Likewise, this was also what Arsyad al-Banjari actually put into practice in his effort
to integrate Islamic law into Banjarese culture by using giyas.

Altogether, we can say that at the centre of Arsyad al-Banjari discursive model of
integration, as well as of Judge O’Brien’s reasoning in the Steamboat case, is the idea
that rationality is featured in the task of bringing to the space of games of giving and
asking for reasons, those commitments and entitlements that structure the network of
implicit beliefs and notions underlying social practices.!® This is a general lesson of the

elders we should not ignore.

13 Clearly, we indulge here in the anachronism of deploying Brandom’s (1994) terminology in the
context of a dialectical practice rather far in time and space from the one discussed by Brandom. Perhaps
this also suggests that the emergence of the dialectic stance on the rational assessment of notions and
beliefs implicit in social practices has quite a long and rich history behind it.

313



Refrences

al-Shirazi, Abu Ishaq. (1407 H/1986). Mulakhkhas fi al-Jadal fi Usil al-Figh. (Ed.
Muhammad Ytsuf Akhund Jan Niyazi). MA Thesis, Umm al-Qura University.

al-Shirazi, Abu Ishaq. (1987). Al-Ma %na fi al-Jadal. (Ed. ‘Ali b. ‘Abd al-'Aziz al-
‘Umayrini). Al-Safah, Kuwait: Manshiarat Markaz al-Makhtatat wa-al-Turath.

al-Shirazi, Abu Ishaq. (2003). Al-Luma* fi Usil al-Figh. Beirut: Dar al-Kutub al-
‘Ilmiyah.

Bartha, P. (2010). By Parallel Reasoning; The Construction and Evaluation of
Analogical Arguments. Oxford: Oxford University Press.

Brandom, R. (1994). Making it Explicit. Cambridge: Harvard University Press.

Brewer, S. (1996). Exemplary Reasoning: Semantics, Pragmatics, and the Rational
Force of Legal Argument by Analogy. Harvard Law Review,109/5, 923-1028.

Brewer, S. (2018). Undefeasible analogical argument. In H. Kaptein, & B. van der
Velden, Analogy and Exemplary Reasoning in Legal Discourse (pp. 33-48).
Amsterdam: Amterdam University Press.

Cazalla, M. D., Martin, T. M., & Rahman, S. (2019). Parallel Reasoning By Ratio Legis
in Contemporary Jurisprudence. Elements for a Dialogical Approach.
Retrieved from (halshs-02423507)

Cazalla, M. D., Martin, T. M., Kvernenes, H. C., & Rahman, S. (2020). Elements for a
Dialogical Approach on Parallel Reasoning. a Case Study of Spanish Civil Law
. Retrieved from https://hal.archives-ouvertes.fr/hal-02898073

Finnis, J. (2011). Analogical Reasoning in Law. In Philosophy of Law: Collected
Essays Volume IV. Oxford University Press.

Golding, M. (2001). Legal Reasoning. Petersborough; Hertfordshire; Rozelle:
Broadview Press.

Golding, M. (2018). Argument by analogy in the law. In H. Kaptein, & B. van der
Velden, Analogy and Exemplary Reasoning in Legal Discourse (pp. 123-136).
Amsterdam: Amsterdam University Press.

Hallag, W. B. (1987a). A Tenth-Eleventh Century Treatise on Juridical Dialectic. The
Muslim World, 77 3-4, 151-282.

Miller, L. B. (1984). Islamic Disputation Theory. PhD dissertation, Pinceton
University.

Miller, L. B. (2020). Islamic Disputation Theory. Cham: Springer.

Posner, R. A. (2006). Reasoning by Analogy. Cornell Law Review, 91/3, 761-774.

Rahman, S., Igbal, M., & Soufi, Y. (2019). Inference by Parallel Reasoning in Islamic
Jurisprudence. Cham: Springer.

Rahman, S., McConaughey, Z., Klev, A., & Clerbout, N. (2018). Immanent Reasoning
or Equality in Action. A Plaidoyer for the Play Level. Dordrecth: Springer.

Weinreb, L. (2005). Legal Reason: The Use of Analogy in Legal Argument. Cambridge:
Cambridge University Press. doi:10.1017/CB09780511810053

314



Woods, J. (2015). Is Legal Reasoning Irrational? An Introduction to the Epistemology
of Law. London: College Publications.
Young, W. E. (2017). The Dialectical Forge; Juridical Disputation and the Evolution

of Islamic Law . Dordrecht: Springer.

315



BIBLIOGRAPHY

Adamson, P. (2019, April). Al-Ghazalr, Causality, and Knowledge. Retrieved from
https://www.bu.edu/wcp/Papers/Medi/MediAdam.htm

Ahmad, Z. (2015). Al-Banjari, Muhammad Arshad (1122-1233/1710-1812). In O.
Leaman, The Biographical Encyclopedia of Islamic Philosophy.
London/Newyork: Bloomsbury.

Azra, A. (2004). The Origins of Islamic reformism in Southeast Asia: networks of
Malay-Indonesian and Middle Eastern ‘Ulama’ in the seventeenth and
eighteenth centuries. Crows Nest; Honolulu: Allen & Unwin; University of
Hawai’i Press.

‘Ayish, ‘Abd al-Fattah. & Qaisar. (2003). Mu jam al-Adibba’ min ‘Asr al-Jahili hatta
sana 2002. Vol. 4. Beirut: Dar al-Kutub al-‘Ilmiyya.

al-Baghdadi, al-Khatib. (1421). Al-Fagih wa al-Mutafaqqih. (Ed. Abi ‘Abd al-
Rahman). Saudi: Dar ibn Jauzi.

al-Baji, Abt al-Walid Sulayman. (2001). Kitab al-Minhdj fi Tartib al-Hijaj. (Ed. 'Abd
al-Majid Turkid). Beirut: Dar al-Gharb al-Islami.

al-Banjari, Muhammad Arsyad. (1957). Sabil al-Muhtadin. Riyadh: King Saud
University.

al-Banjari, Muhammad Arsyad. (2005). Kitab al-Nikah. Banjarmasin: Comdes.

al-Banjari, Muhammad Arsyad. (2009). Pemikiran-pemikiran Syeh Muhammad
Arsyad al Banjari dalam bidang tauhid dan tasawuf. (Ed. Aswadie Syukur).
Banjarmasin: Comdes.

al-Banjari, Muhammad Arsyad. (2013). Lugzat al-'4jlan. Martapura: Yapida.
al-Banjari, Muhammad Arsyad. (n.d.). Sabil al-Muhtadin. al-Haramayn.

Barnes, J. (1984). The Complete Works of Aristotle. The Revised Oxford Translation.
Princeton NJ: Princeton University Press.

Bartha, P. (2010). By Parallel Reasoning; The Construction and Evaluation of
Analogical Arguments. Oxford: Oxford University Press.

al-Basri, Abu al-Husayn. (1964). Kitab al-Qiyas al-Shar 7. In idem, Kitab al-Mu ‘tamad
fi Usil al-Figh. (Eds. Muhammad Hamid Allah, Muhammad Bakir, & Hasan
Hanaft). Damascus: Al-Ma‘had al-"Ilm1 al-Faransi li’1-Dirasat al-° Arabiyya bi-
Dimash.

316



Bou Akl, Z. (2019). Averroes on Juridical Reasoning. In P. &. Adamson, Interpreting
Averroes: Critical Essays (pp. 45-63). Cambridge: Cambridge University
Press.

Brandom, R. (1994). Making it Explicit. Cambridge: Harvard University Press.

Brewer, S. (1996). Exemplary Reasoning: Semantics, Pragmatics, and the Rational
Force of Legal Argument by Analogy. Harvard Law Review,109/5, 923-1028.

Brewer, S. (2018). Undefeasible analogical argument. In H. Kaptein, & B. van der
Velden, Analogy and Exemplary Reasoning in Legal Discourse (pp. 33-48).
Amsterdam: Amterdam University Press.

Cazalla, M. D., Martin, T. M., & Rahman, S. (2019). Parallel Reasoning By Ratio Legis
in Contemporary Jurisprudence. Elements for a Dialogical Approach.
Retrieved from (halshs-02423507)

Cazalla, M. D., Martin, T. M., Kvernenes, H. C., & Rahman, S. (2020). Elements for a
Dialogical Approach on Parallel Reasoning. a Case Study of Spanish Civil Law
. Retrieved from https://hal.archives-ouvertes.fr/hal-02898073

Chalmers, 1. (2007). The Islamization of Southern Kalimantan: Sufi Spiritualism,
Ethnic Identity, Political Activism. Studia Islamika, 14/3, 371-417.

Clerbout, N. (2014a). First-Order Dialogical Games and Tableaux. Journal of
Philosophical Logic, 43(4), 785-801.

Clerbout, N. (2014b). Etude sur quelques sémantiques dialogiques : Concepts
fondamentaux et éléments de métathéorie. London: College Publications.

Clerbout, N., & Rahman, S. (2015). Linking Game-Theoretical Approaches with
Constructive Type Theory: Dialogical Strategies as CTT-Demonstrations.
Dordrecht: Springer.

Crubellier, M., Marion, M., McConaughey, Z., & Rahman, S. (2019). Dialectic, The
Dictum de Omni and Ecthesis. History and Philosophy of Logic, 40/3, 207-233.

Dahish, ‘Abd al-Malik ibn ‘Abd Allah ibn. (1995). Al-Haram al-Makki al-Sharif wal-
A ‘lam al-Muhita bih. Mecca.

Dakhoir, A. (2010). Pemikiran Figih Shaikh Muhammad Arshad al-Banjari. Islamica,
412, 230-247.

Dakhoir, A., Rafuan, A., & Fatihah, A. N. (2017). Legal Pluralism in Settling Shared
Property Disputes in Perspective of Muhammad Arshad Al-Banjari. Istiqro’,
15/1, 89-118.

Daud, A. (1997). Islam & masyarakat Banjar: diskripsi dan analisa kebudayaan
Banjar. Jakarta: RajaGrafindo Persada.

317



Daudi, A. (1996). Maulana Syekh Muhammad Arsyad al-Banjari (Tuan Haji Besar).
Dalam Pagar Martapura: Madrasah Sullam al-Ulum.

David, J. E. (2014). Jurisprudence and Theology. Dordrecht: Springer.
Davidson, D. (1980). Essays on Actions and Events. Oxford: Clarendon Press.

al-Di‘basi, Ahmad ‘Abd al-Nabii Farghal. (2014). al-Sulala al-Bakriyya al-Siddigiyya.
Cairo: al-Mu’assasa al-‘Umma al-‘Arabiyya li al-Nashr wa al-Tauzi‘.

Drewes, G. (1992). A note on Muhammad al-Samman, his writings, and 19th century
Sammaniyya practices, chiefly in Batavia, according to written data. Archipel,
43, 73-87.

Felscher. (1985). Dialogues as a Foundation for Intuitionistic Logic. (D. Gabbay, & G.
F, Eds.) Handbook of Philosophical Logic, 3, 341-372.

Finnis, J. (2011). Analogical Reasoning in Law. In Philosophy of Law: Collected
Essays Volume 1V. Oxford University Press.

Fyzee, A. A. (1964). Outlines of Muhammadan Law. Oxford: Oxford University Press.

al-Ghazali, ‘Abd Allah Muhammad ‘Isa. (1991/1992). Muqaddima. In Ata> Allah al-
Masri, Nihaya al- ‘Arab fi sharh Lamiya al- ‘Arab It al-Shanfara ibn Malik al-
Azdi. Majlis al-Nasr al-‘Ilm1 Kuwait University.

al-Ghazali, Abt Hamid. (1324 H/1906). Al-Mustasfa min ‘Ilm al-Usal. Bulaq: al-
Matba’a al-Amiriyya.

al-Ghazali, Abt Hamid. (1966). Tahafut al-Falasifa. (Ed. Sulayman Dunya). Cairo:
Dar al-Ma‘arif.

al-Ghazali, Abt Hamid. (1971). Shifa' al-Ghalil. (Ed. Ahmad Al-Kabisi). Baghdad:
Matba‘a al-Irshad.

Gili, L. (2015). Alexander of Aphrodisias and the Heterdox dictum de omni et de nullo.
History and Philosophy of Logic, 36/2, 114-128.

Ginzburg, J. (2012). The Interactive Stance. Oxford: Oxford University Press.

Golding, M. (2001). Legal Reasoning. Petersborough; Hertfordshire; Rozelle:
Broadview Press.

Golding, M. (2018). Argument by analogy in the law. In H. Kaptein, & B. van der
Velden, Analogy and Exemplary Reasoning in Legal Discourse (pp. 123-136).
Amsterdam: Amsterdam University Press.

Granstrom, J. G. (2011). Treatise on Intuitionistic Type Theory. Dordrecht: Springer.

Halidi, Y. (1968). Ulama Besar Kalimantan Selatan Syekh Arsyad al-Banjari.
Surabaya: al-lkhsan.

318



Hallag, W. B. (1985). The Logic of Legal Reasoning in Religious and Non-Religious
Cultures: The Case of Islamic Law and Common Law. Cleveland State Law
Review, 34, 79-86.

Hallag, W. B. (1987a). A Tenth-Eleventh Century Treatise on Juridical Dialectic. The
Muslim World, 77 3-4, 151-282.

Hallag, W. B. (1987b). The Development of Logical Structure in Islamic Legal Theory.
Der Islam, 64/1, 42-67.

Hallag, W. B. (1997). 4 History of Islamic Legal Theories: An Introduction to Sunnt
Usul al-Figh. Cambridge; New York: Cambridge University Press.

Hasan, A. (1986). Analogical Reasoning in Islamic Jurisprudence: A Study of the
Juridicial Principle of Qiyas. Islamabad: Islamic Research Institute.

Hasan, N. (2007). The Tuhfat al-Raghibin: The Work of Abdul Samad al-Palimbani or
Muhammad Arsyad al-Banjari? Bijdragen tot de Taal-, Land- en Volkenkunde
(BKI) 163-1, 67-85.

Hasdi, D. (2009). Fatwa-Fatwa Spesifik Syeikh Muhammad Arsyad Al-Banjari.
Banjarmasin: Antasari Press.

Hasibuan, Z. (2017). Pembagian Harta Bersama pada Masyarakat Penyabungan Kota
Kabupaten Mandailing Natal Ditinjau dari UUP No.1 Tahun 1974 dan KHI. At-
Tafahum, 1/1, 9.

Hawkins, M. (2000). Becoming Banjar. The Asia Pacific Journal of Anthropology, 1:1,
24-36. DOI: 10.1080/14442210010001705830

al-Haytami, Ahmad b. Muhammad b. Ali Ibn Hajar. (1983). Tukfat al-Muhtdaj fi Sharh
al-Minhaj. Cairo: al-Maktaba al-Tijariyya al-Kubra.

Hesse, M. B. (1966). Models and Analogies in Science. Notre Dame, Indiana:
University of Notre Dame Press.

Ibn Hazm. (1926-1930). Al-1ikam fi Usil al-Ahkam. (Ed. Ahmad Muhammad Shakir).
Cairo: Matba‘at al-Sa‘ada.

Ibn Qudama. (1998). Rauda al-Nazir wa-Jannat al-Munazir. Beirut: Mu’assasa al-
Rayyan.

Ibn Rushd. (2004). Bidayat al-Mujtahid wa Nihayat al-Muqtasid. Cairo: Dar al-Hadith.

Ideham, M. S. et al. (2007a). Sejarah Banjar. Banjarmasin: Balitbangda Kalimantan
Selatan.

Ideham, M. S. et al. (2007b). Urang Banjar dan Kebudayaannya. Banjarmasin:
Balitbangda Kalimantan Selatan.

al-Jabarti, ‘Abd al-Rahman. (1998). Tarikh ‘Aja’ib al-Athar fi al-Tardjum wa al-
Akhbar. Beirut: Dar al-Jil.

319



al-Jabi, Bassam °‘Abd al-Wahab. (2011). Tarjama Muhammad ibn Sulayman al-
Kurdi/al-Kardi. In Muhammad b. al-Kurdi, al-Fawa’id al-Madaniyya.
Libanon: Dar Nur al-Sabah and al-Jaffan wa al-Jabi.

al-Jassas, Abu Bakr al-Razi. (2010). Sharh Mukhtasar at-Takawr. (Eds. by ‘Ismat
Allah et. al.). Beirut: Dar al-Basha’ir al-Islamiyya.

al-Juwayni, Imam al-Haramayn. (1955). Al-Waragqat fi Usul a-Figh. On the margin of
al-Mahall1’s Sharh al-Waraqat. Hyderabad: Markaz Tau'iyya al-Figh al-Islami.

al-Juwayni, Imam al-Haramayn. (1979). al-Kafiya fi al-Jadal. (Ed. Fawgiya Husayn
Mahmiid). Cairo: Matba'at 'Isa al-Babi al-Halab.

Kahala, ‘Umar Rida. (1993). Mu jam al-Mu’allifin; Tarajum Mu’alifi al-Kutub al-
‘Arabiyya. Vol.2. Beirut: Mu’assasa al-Risala.

Keiff, L. (2009). Dialogical Logic. (E. N. Zalta, Ed.) Retrieved from The Stanford
Encyclopedia of Philosophy: http://plato.stanford.edu/entries/logic-dialogical

Krabbe, E. C. (2006). Dialogue Logic. In D. Gabbay, & J. Woods (Eds.), Handbook of
the History of Logic (Vol. 7, pp. 665-704). Amsterdam: Elsevier.

al-Kurdi, Muhammad b. Sulayman. (2011). al-Fawa’id al-Madaniyya. (Ed. Bassam
‘Abd al-Wahab al-Jabi). Libanon: Dar Nir al-Sabah and al-Jaffan wa al-Jabi.

Lorenz, K. (2000). Sinnbestimmung und Geltungssicherung. In G.-L. Lueken, Formen
der Argumentation (pp. 87-106). Leipzig: Akademisches Verlag.

Lorenz, K. (2010a). Logic, Language and Method: On Polarities in Human
Experiences. Berlin / New York: De Gruyter.

Lorenz, K. (2010b). Philosophische Variationen: Gesammelte Aufsdtze unter
Einschluss gemeinsam mit Jirgen Mittelstrass greschrievener Arbeiten zu
Platon und Leibniz. Berlin / New York: De Gruyter.

Lorenzen, P., & Lorenz, K. (1978). Dialogische Logik. Damstadt: Wissenschaftliche
Buchgesellschaft.

Lowry, J. E. (2007). Early Islamic Legal Theory: The Risala of Muhammad ibn Idris
al-Shafi 7. Leiden: Brill.

Marion, M., & Ruckert, H. (2015). Aristotle on universal quantification: a study from
the perspective of game semantics. History and Philosophy of Logic, 37(3),
201-2009.

Marmura, M. E. (1965). Ghazali and Demonstrative Science. Journal of the History of
Philosophy 3/2, 183-204.

Martin-Lof, P. (1984). Intuitionistic Type Theory. Notes by Giovanni Sambin of a
Series of Lectures given in Padua, June 1980. Naples: Bibliopolis.

320



Martin-Lof, P. (1996). On the Meanings of the Logical Constants and the Justifications
of the Logical Laws. Nordic Journal of Philosophical Logic, 1, 11-60.

Martin-Lof, P. (2012, March). Aristotle’s distinction between apophansis and protasis
in the light of the distinction between assertion and proposition in
contemporary logic. Paper presented at the Workshop “Sciences et Savoirs de
I’ Antiquité a I’ Age classique” held at the laboratory SPHERE-CHSPAM, Paris
VI, Paris.

Martin-Lof, P. (2015, May). Is Logic Part of Normative Ethics? Paper presented at the
research Unity Sciences, Normes, Décisions (FRE 3593), Paris.

Miller, L. B. (1984). Islamic Disputation Theory. PhD dissertation, Pinceton
University.

Miller, L. B. (2020). Islamic Disputation Theory. Cham: Springer.

Mujiburrahman. (2014). Islamic Theological Texts and Contexts in Banjarese Society:
An Overview of the Existing Studies. Southeast Asian Studies, 3/3, 611-641.

Mujiburrahman. (2017). Historical Dynamic of Inter-Religious Relations in South
Kalimantan. Journal of Indonesian Islam, 11/1, 145-174.

Munadi, F. (2020). Teks dan Naskah Sabil al-Muhtadin: Kajian Filologi atas Karya
Syekh Muhammad Arsyad. Retrieved from
https://www.academia.edu/41958304/TEKS_DAN_NASKAH_SAB%C4%A
AL_AL_MUHTAD%C4%AAN_KAJIAN_FILOLOGI_ATAS_KARYA_SY
EKH_MUHAMMAD_ARSYAD

al-Namla, ‘Abd al-Karim b. ‘Ali b. Muhammad. (1999). al-Muhadhdhab fi ‘lim Usil
al-Figh al-Mugarin. Riyadh: Maktabat al-Rushd.

Noor, I. (2015, November). Harta Parpantangan: Sebuah Akomodasi Hukum Waris
Islam atas Budaya Relasi Gender dalam Masyarakat Banjar. Retrieved from
https://dokumen.tips/documents/harta-perpantangan.html

Noor, M. I. (2011). Nalar Keislaman Urang Banjar. Al-Banjari, 10/2, 185-204.

Nordstrom, B., Petersson, K., & Smith, J. M. (1990). Programming in Martin-Lo6f's
Type Theory: An Introduction. Oxford: Oxford University Press.

Nordstrom, B., Petersson, K., & Smith, J. M. (2000). Martin-L6f's Type Theory. In S.
Abramsky, D. Gabbay, & T. S. Maibaum (Eds.), Handbook of Logic in
Computer Science (Vol. 5 : Logic and Algebraic Methods, pp. 1-37). Oxford:
Oxford University Press.

Peregrin, J. (2014). Inferentialism. Why Rules Matter. New York: Plagrave MacMillan.

321



Perlmann, M. (1971). Shaykh al-Damanhiiri against the churches of Cairo (1739).
Actas IV Congresso de Estudos Arabes e Islamicos: Coimbra-Lisboa, 1 a 8 de
" setembro de 1968 (pp. 27-32). Leiden: Brill.

Plato. (1997). Plato. Complete Works. (J. M. Cooper, Trans.) Indianapolis IN: Hackett.
Posner, R. A. (2006). Reasoning by Analogy. Cornell Law Review, 91/3, 761-774.
Primiero, G. (2008). Information and Knowledge. Dordrecht: Springer.

Rahman, S., & Igbal, M. (2018). Unfolding parallel reasoning in islamic jurisprudence:
Epistemic and Dialectical Meaning within Abi Ishaq al-Shirazi’s System of
Co-Relational Inferences of the Occasioning Factor. Arabic Sciences and
Philosophy, 28, 67-132.

Rahman, S., & Keiff, L. (2005). On How to be a Dialogician. In D. Vanderveken (Ed.),
Logic, Thought and Action (pp. 359-408). Dordrecht: Kluwer.

Rahman, S., & Ruckert, H. (Eds.). (2001). Special Volume Synthese 127. New
Perspectives in Dialogical Logic. Dordrecht: Springer.

Rahman, S., & Tulenheimo, T. (2009). From Games to Dialogues and Back: Towards
a General Frame for Validity. In O. Majer, A. Pietarinen, & T. Tulenheimo
(Eds.), Games: Unifying Logic, Language and Philosophy (pp. 153-208).
Dordrecht: Springer.

Rahman, S., Clerbout, N., & Redmond, J. (2017). Interaccion e Igualdad La
interpretacion dialogica de la Teoria Constructiva de Tipos Interaction and
Equality Dialogical interpretation of Constructive type Theory. Critica, Revista
Hispanoamericana de Filosov, UNAM, 49 (145), 49-89.

Rahman, S., Granstrém, J. G., & Farjami, A. (2019). Legal Reasoning and Some Logic
After All. The Lessons of the Elders. In D. Gabbay, L. Magnani, W. Park, &
A.-V. Pietarinen, Natural Arguments. A Tribute to John Woods (pp. 743-780).
London: CollegePublications.

Rahman, S., Igbal, M., & Soufi, Y. (2019). Inference by Parallel Reasoning in Islamic
Jurisprudence. Cham: Springer.

Rahman, S., McConaughey, Z., Klev, A., & Clerbout, N. (2018). Immanent Reasoning
or Equality in Action. A Plaidoyer for the Play Level. Dordrecth: Springer.

Rahman, S., Zidani, F., & & Young, W. E. (2020). Ibn Hazm on Heteronomous
Imperative. Landmark in the History of the Logical Analysis of Legal Norms.
In P. McNamara, A. Jones, & M. Brown, Deontic Logic. Synthese Library-
Springer. In print.

al-Ramli, Shams al-Din b. Ahmad. (1984). Nihayat al-Muhtaj ila Sharh al-Minhaj.
Beirut: Dar al-Fikr.

322



Ranta, A. (1988). Propositions as Games as Types. Syntese, 76, 377-395.
Ranta, A. (1994). Type-Theoretical Grammar. Oxford: Clarendon Press.

Ras, J. J. (1968). Hikajat Bandjar: A Study in Malay Historiography. The Hague:
Martinus Nijhoff.

Reid, A. (1988). Southeast Asia in the age of commerce, 1450-1680. New Haven;
London: Yale University Press.

Ruckert, H. (2011). Dialogues as a Dynamic Framework for Logic. London: College
Publications.

Rusydi, M. (2014). Kitab Tuhfat Al-Raghibin Karya Muhammad Arshad Al Banjari:
Studi Ideologi dan Epistemologi. PhD thesis, UIN Sunan Ampel Surabaya.

Al-Shafi’1, Muhammad Idris. (1987). Al-Shafi ‘T’s Risala ; Treatise on the Foundations
of Islamic Jurisprudence (Trans. Majid Khadduri). The Text Islamic Society.

Al-Shafi’1, Muhammad Idris. (1940). Al-Risala. (Ed. Ahmad Shakir). Cairo: Maktaba
al-Halabi.

Shamsy, A. E. (2013). The Hashiya in Islaimic Law: A Sketch of Shafi'T Literature.
Oriens, 41, 289-315.

Shari‘a, Sadr. (1357 H/1938). Tangih al-Usil. Cairo: al-Matba‘a al-Mahmudiyya al-
Tijariyya bi-1-Azhar.

al-Shirazi, Abu Ishaq. (1092). Al-Ma'ina. Princeton University Figital Library.
http://pudl.princeton.edu/objects/2f75r807h.

al-Shirazi, Abu Ishaq. (1407 H/1986). Mulakhkhas fi al-Jadal fi Usil al-Figh. (Ed.
Muhammad Ytsuf Akhund Jan Niyazi). MA Thesis, Umm al-Qura University.

al-Shirazi, Aba Ishaq. (1987). Al-Ma %na fi al-Jadal. (Ed. ‘Ali b. ‘Abd al-'Aziz al-
‘Umayrini). Al-Safah, Kuwait: Manshiirat Markaz al-Makhttitat wa-al-Turath.

al-Shirazi, Abu Ishaq. (1988). Shark al-Luma* fi Usil al-Figh. (Ed. ‘Abd al-Majid
Turkd). Beirut: Dar al-Gharb al-Islami.

al-Shirazi, Abt Ishaq. (1995). Al-Luma fi Usil al-Figh. (Ed. Muhyi al-Din Dib Musti
and Yasuf ‘Alr Badiwi). Damascus; Beirut: Dar al-Kalam al-Tayyib; Dar Ibn
Kathr.

al-Shirazi, Abu Ishaq. (2003). Al-Luma* fi Usil al-Figh. Beirut: Dar al-Kutub al-
‘Ilmiyah.

al-Shirazi, Abu Ishaq. (2016, February). Mulakhkhas fi al-Jadal. Retrieved from
https://upload.wikimedia.org/wikisource/ar/e/ea/ & Jall 24 (=aldl pdf

Soucek, S. (2000). A History of Inner Asia. Cambridge: Cambridge University Press.

323



Steenbrink, K. A. (1984). Beberapa Aspek tentang Islam di Indonesia Abad kel9.
Jakarta: Bulan Bintang.

Sundholm, G. (2009). A century of judgement and inference, 1837-1936: Some strands
in the development of logic. In L. Haaparanta, The Development of Modern
Logic (pp. 264-317). Oxford: Oxford University Press.

Sundholm, G. (2012). Inference versus Consequence Revisited: Inference,
Conditional, Implication. Syntese, 187, 943-956.

Sundholm, G. (2013). Inference and Consequence as an Interpreted Language. Paper
presented at the Workshop "Proof Theory and Philosophy™ Groningen,
Desember 2-3, 2013.

Syukur, A. (2002). Risalah Tuhfatu al Raghibin fi Bayani Haqgiqati Imani al Mu’minin
wama Yufsiduhu min Riddati al Murtadin. Lecture organised by Pusat
Pengkajian Islam Kalimantan (PPIK), held at IAIN Antarasari Banjarmasin, 6
June 2002.

Syukur, A. (2009). Kata Pengantar. In Muhammad Arsyad al-Banjari, Pemikiran-
pemikiran Syeh Muhammad Arsyad al Banjari dalam bidang tauhid dan
tasawuf. (Ed. Aswadie Syukur). Banjarmasin: Comdes.

Syukur, A. (2016). Pemikiran Syeikh Muhammad Arsyad al-Banjari dalam Bidang
Figh (1); Kitab Sabil al-Muhtadin. In Abdul Rahman Abdullah, Biografi Agung
Sheikh Arshad al-Banjari (pp. 290-302). Shah Alam, Selangor: Karya Bestari.

The Editors of Encyclopedia Britannica. (2018, October). Transoxania (historical
region, Asia). Retrieved from Encyclopedia Britannica:
https://www.britannica.com/place/Transoxania

van Bruinessen, M. (1998). Kurdish “Ulama and their Indonesian disciples™ [revised
version of: "The impact of Kurdish “ulama on Indonesian Islam"]. Les annales
de l'autre islam, 5, 83-106.

van Ess, J. (2018). The Logical Structure of Islamic Theology. In H. Biesterfeldt,
Kleine Schriften by Josef van Ess (pp. 238-271). Leiden; Boston: Brill.

Weinreb, L. (2005). Legal Reason: The Use of Analogy in Legal Argument. Cambridge:
Cambridge University Press. doi:10.1017/CB09780511810053

Weiss, B. G. (1992). Search for God’s Law, Islamic Jurisprudence in the Writings of
Sayf al-Din al-Amidi. Salt Lake City: University of Utah Press.

Weiss, B. G. (1998). The Spirit of Islamic Law. Athens / London: The University of
Georgia Press.

Woods, J. (2015). Is Legal Reasoning Irrational? An Introduction to the Epistemology
of Law. London: College Publications.

324



Young, W. E. (2017). The Dialectical Forge; Juridical Disputation and the Evolution
of Islamic Law . Dordrecht: Springer.

Zamzam, Z. (1979). Syekh Muhammad Arsyad Al-Banjari; Ulama Besar Juru Da 'wah.
Banjarmasin: Penerbit Karya.

al-Zarkali, Khair al-Din. (2002). al-4 "lam. vol.4. Beirut: Dar al-‘Ilm li al-Malayin.

325



