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PART 1 THEORY

1.Introduction

Crisis, Newly Mobilizing Societal Actors and Financial Reforms

Financial reforms in response to the 2007/08 cmsse subject to intense lobbying
from concentrated financial industry and diffuseterest groups such as consumer
associations and labor unions. This kind of integesup conflict usually results in one side,
the financial sector side, “winning” at the expen$¢he diffuse interest group side. Analyses
of the latest financial crisis seemed to confirns gssessment. Regulatory capture, a process
whereby narrow industry interests get to be favaethe expense of the more diffuse public
interest, has arguably become the most popularrdghieal concept to analyze post-crisis
financial reform-making (Pagliari 2012, 6).

Existing scholarly works suggest that the finandmdlustry successfully vetoed
regulatory change in the US, by rolling out “itsakg artillery to fight the relatively moderate
reforms proposed” (Johnson and Kwak 2011, 5). Timierpretation was echoed by many
observers, who argued that national and internatioeform efforts after the crisis were
considerably watered down or scaled back by prisatdor lobbies (Bell and Hindmoor
2014; Johnson and Kwak 2011; Engelen et al. 20biteP 2014; Helleiner, Pagliari and
Zimmermann 2010; Moschella and Tsingou 2013).

According to the Center for Responsive PoliticsO@0 US financial industry groups
spent$224.6 million on lobbying in the first half of 280more than any other sector (except
for the health sector which spent $263.6 milliomimly the same time period). According to a
study conducted in 2014 by Corporate Europe ObsmwdCEO 2011), a Brussels-based
NGO (non-governmental organization) focused on ekymp special-interest lobbying, EU
financial industry groups spent about €123 millmm regulatory reforms per year, thereby
outspending civil society groups by a ratio of 3@lven the amount of resources invested by
the financial sector, it seems hard to avoid thechkeion that it led a highly successful

! While regulatory capture theory was initially dgstd to explain the behavior of regulatory agenaies
legislative decisions, the concept has since bpplieal more broadly to financial regulatory decisimaking.
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lobbying campaign to block reform. In short, fineeegulatory reforms enacted in response
to the crisis show all signs of drastic industrptcae.

And yet, dynamics are changing. As taxpayers’ monag used for expensive bank
bailouts, financial regulatory issues became higidlticized and attracted public attention in
a way that was most unusual for this highly techihand complex issue. There was much
public anger about the perceived unfairness ofitternational financial system — famously
described as a system that privatized gains andlged losses. “Occupy” and “indignados”
protests occurred in numerous cities in the USEumpe, directed against the financial elites
held responsible for the devastating social consecgs triggered by the financial meltdown.
In an attempt to channel the outburst of publiceangumerous civil society organizations,
such as consumer NGOs, unions and grass-rootsgstaied to build transnational alliances
to influence the reform outcomes. Even though these pitched against the fierce opposition
of the financial industry, new coalitions “for finaial reform” mushroomed.

The involvement of alternative societal actors autsider” groups such as NGOs and
consumer groups in the financial reform debate avgsably one of the most striking aspects
of the crisis. A growing number of scholars havenitified societal mobilizations in response
to the crisis as new research agenda for poliscantists looking for sources of change.
Helleiner and Pagliari (2011, 179) have recentlieddhat there is a need for “more detailed
knowledge of how the mobilization of these groupsydnd the financial industry can
influence the direction of state policy.” Althouglome studies discuss the importance of
increased actor plurality, brought about by newlgbihzed civil actors, the role of these
outsider groups as a countervailing force to fim@nmdustry interests has not yet been
systematically tested. More generally, the deficjein these accounts is that the causal
dynamics of how groups outside of finance can mioee outside groups to inside groups
and become successful change agents confrontinggdherful financial industry remain
largely black-boxed. This research project fillsstigap by focusing on the mechanism by
which nonfinancial groups can have their preferemoet in regulatory reforms.

This project analyzes the role of nonfinancial greun political conflicts over
financial regulation in four cases. In the US, tb®rm strategy of a new pro-reform coalition
crystallized in the creation of a new federal ageresponsible for consumer protection as
part of the Dodd-Frank Wall Street and Consumetdetmn Act of 2009 (Dodd-Frank Act),
the American Wall Street reform (Kirsch and May@4.3). This decision marked the end of a
highly politicized reform debate in the US Congress/olving lobbying from business
associations and civil society groups. Although ocadimg to most scholarly accounts,

2
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proponents of the new bureau normally have to besidered to be much weaker than its
opponents, an emerging civil society coalition &sstully lobbied decision-makers and
countered industry attempts aimed at preventinglaégry change. According to a report by
the US Institute of Policy Studies “public interegtvocates overcame intense Wall Street
lobbying to win some important reforms through Badd-Frank legislation [...], particularly
in the areas of consumer protection” (Anderson 2010

Although EU reforms were more moderate, pro-refémroes successfully established
common European minimal standards in the areamfwuer financial protection (including
new binding mortgage rules, simplified informatisheets or warning labels for certain
investment products and enhanced disclosure of fleesetail costumers), despite industry
concerns of renewed regulations.

Even more surprising, EU-industry groups were umabd block a European
Commission Directive proposing the introduction afFinancial Transaction Tax (FTT)
among eleven European countries. Although it sdimly that the proposed EU-11 FTT will
be severely watered-down, it has nevertheless\gdthe first phase of negotiations. Heads
of state and government as well as the finance steirs of participating member states
repeatedly stated their political commitment toTd fthis suggests that legislation will pass
(KPMG UK 2015). These regulatory shifts, as thisalgsis suggests, were triggered by
lobbying efforts of pro-reform coalitions includingpnfinancial groups and legislators that
countered industry efforts to stall reforms. Sq the policy result is mixed, with proponents
of reform winning a preliminary victory by ensuritige FTT’s survival on the EU’s policy
agenda. The analysis of the positive and mixedscadebe complemented by the study of a
less successful attempt to introduce a national iiTthe US (negative case).

Taken together, these cases raise questions di®abhstraints on regulatory capture
by concentrated industry interests. Going into gredetail about the role of newly mobilized
nonfinancial groups the present research will fognsa simple question: how can interest
groups, usually considered as weak and periphetale context of finance, such as consumer
associations, successfully have their preferences im financial reforms despite the
opposition of the financial industry that soughtpi@serve the status quo? In other words,
how have so-called “diffuse” interests come todg@resented in financial regulatory reforms?

To answer these questions, | develop a theorefreehework that stresses the
importance of diffuse interests in policymakingffse interests are generally understood as
“collective interests held by large numbers of vmdiials,” such as consumer protection
policies (Pollack 1997, 572). Accordingly, intereggbups can be classified as diffuse or

3
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specific, depending on the underlying interestsarfstituencies they represent. While diffuse
interest groups represent a broad, collective eéste(such as consumers), specific interest
groups represent a narrow self-interest (such dasiny groups) (Beyers 2004, 216). As
material resources are usually considered a matarmhinant of political influence, reform
outcomes diametrically opposed to the interesth@idominant industry groups are puzzling.
So far neither the literature on financial refornakimg, dominated by capture theories, nor
the literature on organized interests and lobbyssg for example Eising 2007) can provide a
satisfactory answer. In order to explain this pexachl finding, this study advances a causal
mechanism of the post-crisis political dynamicatiban explain regulatory change that takes
into account diffuse interests. To do so, it drangdiverse streams of literature, in particular
recent international political economy (IPE) anderast group research as well as social
movement theory. | suggest that research on somakements provides tools to explain post-
crisis financial reforms by identifying mechanisrisat help explain unexpected reform
trajectories. This will complement existing appro@s to explain post-crisis reforms.
Because the social movement literature explicitiguses on collective action among actors
that interest group research usually classifies'vesak” and political opportunities for
challengers to engage in successful collectiveadiMicAdam, Tarrow, and Tilly 2001), this
study will draw on this perspective. In doing dtg present analysis goes beyond the narrow
concept of regulatory capture.

The findings suggest that the capture narrativesrevinegulatory decisions correspond
to the preferences of the industry, misses an itapbaspect of current reform dynamics. An
exclusive focus on financial industry advocacy itatd reform efforts makes it difficult to see
the full scope of regulatory change in the aftehnadtthe financial crisis and raises the risk of
misinterpreting the outcome of interest group dotsl in reform-making. Drawing on
literature from social movement research and reégutapolitics, the analysis ultimately
suggests that researchers seeking to understaralitb@me of interest group conflicts must
look beyond the variable of material resourcefusnes

Goals of this Study
The principal aim of this research is to ascerthm particular social mechanism by
which outsider groups to finance, such as consuonganizations and labor unions, can
successfully promote their advocacy aims in thkl fad financial regulation despite having
fewer resources at their disposal than dominanistrgl groups. The broader goal here is to
identify conditions under which diffuse interesbgps, such as consumer groups, NGOs and
4
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trade unions, might enjoy greater representatidimancial regulatory policymaking. What is
the role of organized diffuse interests in influeigcand re-directing regulatory reforms?

The research project has two underlying rationdtest, it has theoretical relevance.
Capture theories have traditionally focused onpteelominance of financial sector groups in
financial regulatory decisions. Less attention Ibesn paid to other — nonfinancial — actors, in
particular civil society groups and how these gsowptside of finance can affect policy
change and oppose industry groups. At the mostrgkelevel, this research thereby seeks to
contribute to the ongoing efforts to explain pohtdi dynamics of financial reforms in response
to the credit crisis, by paying particular attentto different forms of pressure and influence
exerted by diffuse interest groups in reform dehaBpecifically, the goal of this dissertation
is to examine and challenge questions of indusaptuwre of the financial reform process in
the US and the EU.

In offering a close empirical analysis of a causwchanism at work that allows
diffuses interest groups to leave their imprintfioincial regulatory reforms the account here
will be dealing with a side that is less well-knownresearchers. So far, scholars have largely
neglected to systematically examine cases of remylé&ransformation where industry groups
did not succeed in their lobbying efforts. By payilyreater attention to the mobilization of
nonfinancial industry groups in shaping financiedulatory policies and the impact that this
has over the capacity of financial industry grotpshape regulatory policies” (Pagliari and
Young 2013a), this study follows the research agesdggested by scholars of political
economy. It thereby adds a crucial dimension — marthe role of citizen groups — to the
burgeoning literature on financial reform-making.

By empirically studying the question of how actarsually classified as weak can
successfully mobilize against resourceful and damiractors in a specific context — namely
after the 2007/08 financial crisis - this study sino contribute to broader debates in
international political economy. In recent yeardyume bulk of social science literature has
emerged that analyzes Dodd-Frank (Clapp and Hell&t812a; Pagliari 2013b; Pagliari and
Young 2013a; Engelen et al. 2011; Johnson and K2¢H4K; Morgan 2010) as well as the
creation of a US consumer bureau in response toctises (Woolley and Ziegler 2011;
Woolley and Ziegler 2014; Kirsch and Mayer 2013; yéta 2012). With respect to the
European case, the emerging political scienceatitee on EU level regulatory reforms in
response to the crisis deals with the reform ongbefilinds, derivatives, rating agencies
(Helleiner, Pagliari and Zimmermann 2010; Pagl20il3b; Quaglia 2010; Woll 2013) or
bonus caps (Charron 2014). Only rarely do thesdietipay any real attention to comparative

5
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material across the Atlantic as a source of insighsecond contribution of this study is
therefore the comparative study of financial referim transatlantic perspective. It will also
make an important contribution to the political eswe literature on regulatory reform
dynamics at EU level with an eye towards new coresumgulation which is considered to be
a relatively under-researched field (Moloney 201%7).

Finally, this analysis makes a contribution to teeent findings in political economy
on how business power can be curbed by diffuseaste (Trumbull 2012). It tries to explain
how diffuse interests were translated into posigrifinancial regulatory policy by
systematically applying process-tracing to testypothesized causal mechanism. It thereby
joins recent efforts in political economy to expl&iow business power can be mitigated (Bell
and Hindmoor 2014a; Culpepper 2011).

Secondly, this research has also practical pol@dgvance. Financial reform issues
have not only become a topic of broad public irdeigut the reform debates also remain
important on the policy agenda. Bills proposingtiop the new US consumer regulator of its
powers have been repeatedly introduced into Coagiese the passage of the reform law.
Likewise, in the EU, lobbying of industry groupsnaid at watering-down the proposed tax of
the financial sector continues since an EU directias been proposed. By examining reform
issues of greater public interest, this researads tto inform and contribute to public
discussions. Also, focusing on cases where thediahindustry did not win, even if they are
few and far between, is crucial because it is tret $tep to understanding how regulatory

capture can be prevented in the future.

Capture Theories of Financial Regulatory Reforms

The sizable literature on interest groups reminsighat interests of the consumers
often remain unorganized, inactive and subordinatthe power and influence of business
lobbies. More resourceful actors have a much bettance of getting their voice heard than
less well-resourced groups (Eising 2007, 356). Thisven more so in the field of finance,
where financial industry groups enjoy a structyradtivileged position due to the rise of
finance capitalism (Streeck 2014). According toddls (1965) Logic of collective action”
this fact is little surprising, because especildhge groups are faced with a collective action
dilemma when they try to influence policy. The lparto efficient coordination is higher for
large or diffuse groups of individuals than it @ tmaller, concentrated groups. Large groups
of individuals have difficulties organizing themget because they lack incentives and face
higher organizational costs than smaller groups sltere a specialized or particular interest,

6

Lisa V. Kastner - «Restraining Regulatory Captur&hese IEP de Paris - 2016



which allows them to organize into active lobbid3iffuse interests have therefore

traditionally been considered as politically weé@kson’s view was echoed in the Chicago
School “capture” theories of regulation and appliedegulatory behavior by Stigler (1971),

Posner (1974) and Peltzman (1989) who argued ttateists of small groups (producer

groups) consistently prevail over interests of éaggoups (consumers as voters) with more
diffuse interests.

When we look at past developments in financial l&gn, Olson’s reasoning has
held true: concentrated costs and more politicatriege for the tightly organized financial
industry have generally led to more industry-frigndhan consumer-friendly policies.
Following the Olsonian interest-group approach wblig policy, most research on financial
reform-making sees diffuse interest groups at advisntage relative to the financial industry
lobby. Echoing Olson’s presumptions, Hacker andrdBre (2010), for instance, explain
striking income inequalities among Americans imntgrof the organizational capacity of
resourceful private interests to bring public pplic line with their interests. This pattern has
been most pronounced in the field of finance, thepue, where the massive political leverage
of financial industry lobbyists accounts for oventgustry-friendly regulatory politics. From
this perspective, American politics needs to beewstdod as “organized combat” of groups
that only the most resourceful ones can win. Acowrdo their view, general elections make
little difference to politics; they are just “spacle” (Hacker and Pierson 2010, 154).

In the same vein, most scholarly articles and bdwpters evaluating specific aspects
of post-crisis financial regulation have linked neetireform efforts despite the magnitude of
the crisis to continued private sector influencsingou (2010), for instance, testifies to the
persistence of the influence of a transnationalicgolnetwork of financial experts.
Emphasizing “close financial, personal and idealabties” between policymakers and the
banking industry, Johnson and Kwak (2011, 12) hasgued in their popular bookl3
Bankers’ that Wall Street returned to “business as usadiér the crisis, with its political
influence in Washington as powerful as ever. Adraatl Hellwig (2013, 3), two renowned
economists, have argued along the same lines thespite the enormous damage of the
financial crisis of 2007-2009, the effort to refotime financial system has been stymied.”
Similarly, political scientists studying post-casieforms in the EU, recorded incremental
change with much activity but relatively little cige (Quaglia 2010; Moschella and Tsingou
2013; Moschella 2014). Buckley and Howarth (201@7)1 for instance, attribute the
incremental nature of reforms largely to succeskfiobying of domestic financial industries

aimed at preventing regulation.
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However, due to the assumption of regulatory captoholars have neglected to
systematically examine reform cases where indugtoyips did not succeed. As Carpenter
and Moss (2014, 3) observe: “All too often, obsesvare quick to see regulatory capture as
the explanation for almost any regulatory problemaking large-scale inference [...] without
a careful look at the evidence.” This bias is paltrly true for scholarship unfolding in
response to the financial crisis. “[W]orks postulgtthe continuous dominance of financial
industry groups,” as Pagliari and Young (2013a)fulse put it, “have arguably paid
insignificant attention to changes in the policymngkcontext since the financial crisis, and
the impact these changes had in weakening the itapsEcthe financial industry to veto
regulatory policies.”

Given the actor constellation involved in the fioah reform debate, capture theories
focused on the ability of actors to have their iests heard based on their resourcefulness
would predict clear outcomes. From this perspectieere regulatory change depends upon
the means and the power of the financial indusibpbY to (re-)shape regulatory reform, we
would expect the outcome to reflect domestic fin@ngector preferences. In the case of the
US consumer protection agency, where all “strorgdis representing the financial services
industry opposed a new regulator and only “weakd; including consumer associations,
labor groups and other public interest groups stpdahe provision, we would expect an
easy defeat of the reform proposal. Despite magmiotest and considerable investment of
lobbying resources by business groups, organizetidoyJS Chamber of Commerce, the new
consumer regulator became law and there were oimprimmodifications to the original
proposal. With reference to the consumer proteategulations in the EU case, the situation
is less clear-cut. In the case of the Mortgage ICiaective, for instance, industry groups
were generally opposed to new regulations, whilesamer groups pushed for reforms. After
legislative debate, a new Directive was adoptetnbaizing European mortgage regulations
by setting the minimum regulatory requirements inoasistent way across member states,
reflecting a compromise solution among the varimtsrests involved. These results suggest
that factors other than material resourcefulnesy heve actually been decisive in these
conflicts. A theoretical position that claims massand ongoing impact of business power

appears difficult to reconcile with this empiriealdidence.

Lisa V. Kastner - «Restraining Regulatory Captur&hese IEP de Paris - 2016



The Puzzle: Why did Regulatory Change Occur?

The history of the deregulation of financial maskelominated by industry interests
raises the highly interesting theoretical puzzlehofv special and well-organized interests
could successfully be subordinated to diffuse aesb-Well-organized interests in recent
financial reform cases. This research project giterto specify the conditions and processes
by which this occurred in three positive cases:dfeation of a new consumer regulator in the
US, the strengthening of consumer protection regulaat EU level and the agreement
among eleven EU member states to introduce a tdinancial transactions. The analysis of
the positive cases will be complemented by theystidh less successful attempt to introduce
a national FTT in the US. The positive cases tlnatvie picked to analyze in depth are not the
only recent examples of regulatory reforms runrdagnter to concentrated financial industry
interests. Other studies include, for example, ribgulation of hedge funds (Woll 2013;
Pagliari 2013b), agricultural derivatives (Clappldtelleiner 2012b), over-the-counter (OTC)
derivatives (Woolley and Ziegler 2011) or capitduirement rules (Young 2014). The cases
| chose to analyze in depth arguably pitted comeéed industry interests even more clearly
against diffuse interests. In all cases, policymslegther proposed or enacted legislation that
industry groups had opposed.

In the first case studied here, the creation oew Consumer Financial Protection
Bureau (CFPB) in the US, Congress agreed to a mgulatory agency, which had been
fiercely opposed by dominant financial sector gmumcluding the American Bankers’
Association (ABA) and the Mortgage Bankers’ Asstiom (MBA). The Dodd-Frank Act
contained major consumer protection provisionscwiiiindamentally changed the regulatory
landscape for financial services. Under title X teform law established the CFPB, a new
federal regulator with the sole responsibility ebtecting consumers from unfair, deceptive
or abusive practices. As title XIV, Dodd-Frank ajsassed the Mortgage Reform and Anti-
Predatory Lending Act which contains new regulaiarh the residential mortgage market,
including new duties on mortgage originators anlamced consumer protections with a
requirement that all lenders must base their lcamnsitbns on the consumers’ ability to repay
the loan. A third overhaul, the Credit CARD Act ped in 2009, just prior to the Dodd-Frank
Act, and included major improvements on consumeitegtions in relation to credit cards
such as limits on rate increases and improvedaliscks. Both laws, along with most of the
existing consumer protection regulations, fall witlthe jurisdiction of the new consumer

regulator.
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Some critics might object that the new regulatardonsumer products was merely a
fig leaf covering the influence of concentratecerests in the financial overhaul. A reason to
think that this was not the case is, as the cagh still demonstrate, the amount of resources
the industry invested to defeat the new bureawsdtrg groups had clearly preferred the status
guo and the regulation passed in spite of an enasnmalustry campaign to block it. Private
sector actors were concerned about conflicts thghtharise among banking regulators and
the new consumer watchdddn testimony before the Senate Finance Committeduiy
2009, Edward Yingling, the then-President of theAABomplained that the new regulator
would “simply complicate our existing financial rdgtory structure by adding another
extensive layer of regulation” (Yingling 2009). éntiews with industry representatives
confirmed that financial services groups had loBlagtensively to prevent the new law from
being enacted . Those industry pressures failed to dissuade therastration from its course
of action. Second, there is wide agreement amogglatrs, legal scholars, activists and
industry representatives that the consumer prateggforms introduced in response to the
crisis go beyond “gesture politics” (Buckley andwoth 2010). Most importantly, from a
legal perspective, the array of new measures intresl an alternative regulatory paradigm or
“paradigm shift” (Pridgen 2013; Caggiano et al. @0based on “a renewed recognition that
when the competitive market place suffers fromck laf transparency and fairness, it will not
fulfill its proper function” (Pridgen 2013, 30).

New consumer protection regulations at the EU letred second case study under
analysis here, were more moderate, and compromésedd at the harmonization of
consumer protection policies, but they still inmodd new binding mortgage rules and
improved protection for retail investors throughhanced information and transparency as
well as stricter disclosure rules. Industry attesrtptblock regulatory change remained largely
unsuccessful. As a cross-sectional issue, conspnoeection was a relevant dimension in
several legislative proposals that were broughwéod by the Commission in response to the
crisis. Similar to US reforms, observers have iathd a paradigm shift of consumer
protection regulations at the EU level in respotwséhe crisis. Drawing on Hall's (1993)
distinction among three different levels of policyange (changes in settings of regulations,
the institutional structure or — most transformativthe normative nature of regulation or
policy), Moloney (2012, 118) concludes that “[...]etHinancial crisis has reshaped the

context in which reform is taking place and is drgzinnovation in the form of change to the

2 Interview 113 with financial industry lobbyist, \8tsington DC, 25 February 2015.
® This is based on several interviews conducted @ashihgton DC between September 2014 and March 2015.
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nature and policy goals of market and consumeeeptioin regulation.” This paradigm shift is
accompanied by first- and second-order change Hemform of the emergence of product
intervention as a retail market regulatory mechaniat Member State and at EU levels”
(Moloney 2012, 168).

Four Directives dealing with consumer finance petta regulation will be analyzed
in depth: the European-level agreement to create Baropean Supervisory Authorities
(ESAs), the introduction of new binding mortgagéesuin the Mortgage Credit Directive
(MCD), stricter regulations of retail investmentogucts through a simplified information
sheet (PRIPs/KID) and the introduction of an indneat ban in the Markets in Financial
Instruments Directive (MiFID 1l). The in-depth agsés will demonstrate that mobilized
consumer advocates saw important advocacy goaislatad into policy and that private
sector lobbying was highly circumscribed. Finabrei legislations were a compromise with
both lobbying sides - industry groups and consuassiociations - achieving some of their
goals.

The financial transaction tax, with its redistrilveteffects appears to be a hard case to
demonstrate the policy influence of diffuse integ®ups. In the case of the FTT, dominant
industry groups in the EU and the US overwhelmingbposed reform proposals. The US
Congress subsequently failed to enact legislatimh several bills introduced into Congress
proposing a FTT stalled. Attempts of newly mobitizeivil society coalitions pushing for
regulatory change remained unheard by policymakérkile this outcome seems little
surprising in the light of the potentially disrugdi effects of a transaction tax on a sector that
is considered structurally important in capitaksststems, the question arises, why eleven
European countries, nevertheless, decided to imt®a@ FTT in 2013. In February 2013 the
Commission adopted a directive proposing a broagdaTT, in line with preferences of a
mobilized civil society network and despite a umdfiindustry that was violently opposed to
the FTT. Although the proposed EU FTT has been nwdtdown since it has initially been
proposed, capture theories cannot explain why aldid countries agreed to implement a
FTT which is likely to be implemented in a scaleatk version by 2017.

The purpose of this dissertation is to solve thezfmithat these cases present. Findings
of my case studies are at odds with prevailinguapatheories of financial regulatory reforms.
How did regulatory change representing diffusergge come about? The goal is to learn
whether and to what extent the success of regylattange has a common explanation in the
cases examined here. By analyzing cases wheresdliffiterest groups were successful in
bringing about regulatory change to cases wherepgréailed to engage policymakers, | will
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try to identify the sources of the pro-reform adses’ political strength in the reform

process, as well as differences in this strengtbrantases. What factors explain the diversity
of activism trajectories? Next, this chapter wallrt to a discussion of existing accounts of
financial regulations demonstrating that captusotles are not well suited to explain the full

scope of regulatory reform dynamics after the faialncrisis.

Restraining Capture: Salience and Actor Plurality

Accounts based on capture theory have not goneebntincontested. New research
evaluating industry influence on post-crisis reguta reforms in more detail is indeed more
sophisticated than the narrative of pure captua¢ pineceded it. Recent studies on financial
regulation in response to the crisis have foundntarwevidence to traditional capture
analyses. Literature on post-crisis regulatory geamas shown that the lobbying strategies of
the financial industry were affected by two factgoslitical pressures in times of increased
salience and increased actor plurality.

Highlighting the role opublic saliencescholars increasingly emphasize that electoral
contingenciesand public opinion are causal factors that infleerdecision-makers. For
example, increased public salience is the mainaggbry variable in Pagliari’'s study on
post-crisis regulatory reforms enacted despite strghuopposition. He suggests that “a shock
that triggers a significant and long-lasting in@®an the level of public attention on a
financial domain is likely to create strong eleatdncentives for elected politicians to reform
the regulatory framework, even when these reformms against the preferences of the
domestic financial industry groups” (Pagliari 201Byom this perspective, diffuse interests
might see their preferences translated into patioly because they are so great at lobbying,
but because policymakers take up their cause fmtalal reasons. Baker (2010) makes a
similar argument, emphasizing populist pressurepalicymakers together with an increased
awareness of the distributional consequences olatyy failures due to the crisis as driving
factors for more stringent regulation of the finahsector.

A small but growing number of studies testify tha crisis was a catalyst in changing
interest groups dynamics in regard to financiabfagon. Woll (2012) argues that regulatory
reform had become susceptible to public outragehviorced financial industry lobbyists, in
this case the hedge fund industry, to adapt thestegies to governments’ preferences in
order to be successful. Recent research has alsmdhat altered social relations within the
financial policy network considerably weakened thdustry’s capacity to veto or block

reform proposals. Drawing on empirical materiahgaed from interviews with private sector
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associations in the US and the EU during the refdetmates in 2011 and 2012, Young (2013)
finds that increased issue salience was accompdyiex qualitative shift in policy making
with decision-makers becoming more reluctant tcherge information with industry groups
and overall communication levels dropping signifite Adjusting to these shifts the
financial industry changed its advocacy strategttimy more emphasis on self-regulatory
moves and delaying implementation instead of vetgoolicy proposals. Examining the
lobbying success of European financial industryugsoon global banking regulatory policies
as part of Basel Ill, Young (2014, 368) concludea their “role is quite circumscribed, with
most major advocacy efforts losing more than theyceed when it comes to the setting of
global rules since the crisis.” In a study on ingional change of Swiss banking secrecy,
Steinlin and Trampusch (2012, 256) find that ungitical pressure banks were afraid of
reputational repercussions and therefore refraired using their veto possibilities to block
change.
Increasedhctor plurality, closely linked to and motivated by heightenedéssalience,

is a second factor that can account for decreaahgstry influence. In their study on post-
crisis reforms, Helleiner and Pagliari (2011a, 1383erve that “the politicization of financial
regulatory issues during and after the crisis #rgd the mobilization of corporate actors
outside the financial sector as well as citizensugs, who found in the US Congress and
European Parliament (EP) new ways to influence W8 &uropean positions toward
international regulatory reform.” In general, th@mergence of new actor coalitions among
NGOs, labor groups and consumer associations wigmewed interest in financial issues on
both sides of the Atlantic, have made the actowast involved in financial regulatory policy
making “more diverse than in the past” (Young 208)3,Quantitative analyses confirm that
the mobilization of interest groups beyond finahg@ups in the regulatory debate following
the crisis increased in the EU (Eising, Rasch, Rodbicka 2013a) as well as in the US
(Pagliari and Young 2012; Pagliari and Young 2013Bagliari and Young (2012, 92)
conclude that “the number of trade union organtretj NGOs, and non-financial end users of
financial services has increased significantly sitize crisis, thus significantly diversifying
the sectoral origin of groups which mobilize andhiting the predominance of financial
industry groups targeted by regulation.” In a secatudy on the regulation of OTC
derivatives, Pagliari and Young (2013b) confirmtttiee plurality of actors involved in the
financial regulatory debate after the crisis insegh with more end users of financial services,

NGOs and consumer organizations participating engiblicy process.
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So far there is little evaluation of how this ingsed plurality affected financial reform
outcomes. Indeed, the role of newly mobilizing nioahcial groups in redirecting regulatory
reform in response to the crisis has not attracterth attention to date among political
scientists who study financial markets. In theivieav of existing literature on financial
regulation Pagliari and Young (2013b, 6) recentiyed, that “the IPE literature on financial
regulation has so far failed to provide a moreeaysttic assessment of this plurality of private
sector actors and its consequences over the desigagulatory policies — a surprising
absence given the centrality of finance in conterapoeconomic life.” Those few scholars
who have explored the subject, however, have affes@me important insights for how
groups beyond financial industry groups matter.sThiings us to the small but growing
number of studies that analyze the growing mokibraof nonfinancial groups surrounding
financial regulation and the effects of this matation on regulatory policies in more detail.
What is the precise role of those newly mobilizedugs beyond finance that occurred in the
aftermath of the financial crisis in redirectinguéatory reforms?

The literature identifies two differing effects wicreased actor plurality in financial
reform debates: increased actor plurality mightegiallow industry groups to form coalitions
with supportive non-industry groups to leveragertimfluence (Pagliari and Young 2013b, 6)
or it might have the opposite effect and reduceaustiy impact on regulatory politics when
outsider groups successfully oppose industry peefes as “countervailing force” (Clapp and
Helleiner 2012). Recent insights from political romy suggest that the mobilization of
outsider groups as “countervailing force” had digant effects on the regulatory design of
reforms. Scholars analyzing the US Dodd-Frank Astehfound that a new network of small
advocacy groups successfully opposed industry laamgpaigns against stricter regulations.
At the same time, these works disagree on the me&shahrough which capture of financial
regulation can be tempered. Examining the greatength of regulatory reform efforts in the
US in comparison to Europe, Griffith-Jones et aD10, 6), for example, conclude that the
key explanatory factors for regulatory change aoétipal leadership combined with “a
particularly strong coordinated lobbying effort [.by trade unions, consumer and civil rights
advocates, and a wide range of civil society orions” which could capitalize on the
public outrage in response to the crisis. Highligipttwo variables, institutional context and
interest group coalitions, Clapp and Helleiner 20200) argue that the financial industry
power in preventing agricultural derivatives regigla was curbed by “the presence of an

alternative coalition of agricultural interest, ege sector groups and NGOs who favored
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tougher regulation as well as by the broader palitenvironment that favored financial
regulatory reform after the 2008 financial crisis.”

Existing case studies on the creation of a newwoes regulator in the US suggest
that ideas as institutional blueprints matter, tratpushed by policy entrepreneurs and newly
mobilized interest groups outside of finance (Wepland Ziegler 2014). Stressing the role of
electoral incentives and interest groups dynanwasolley and Ziegler suggest that the Dodd-
Frank Act is the result of a “creative brokeringedites and grass roots interests” (Woolley
and Ziegler 2011, 4). They conclude that, whilecidd officials in Washington tried to
cultivate friendly relations with Wall Street, thajso tried to appeal to popular activists. As a
result the new consumer protection framework on tHg was “a settlement between
concentrated industry interests and consumer-@derggdvocacy groups” (Woolley and
Ziegler 2011, 1). In both accounts, Woolley andgl#e acknowledge the influential role of a
coalition of pro-reform advocates stemming from suamer, labor and civil rights groups
under the common banner of “Americans for a Fire@nBieform,” but the idea of why the
power balance among organized interests shiftéalgely absent. While the authors provide
a compelling narrative, the analyses fall shortaokystematic discussion of the role of
advocacy groups. The story actually moves away ftbese groups to explain regulatory
change with reference to strong policy entreprenésuch as Elizabeth Warren and Timothy
Geithner) and key legislators (such as Congres®aeney Frank and Chris Dodd) as well as
new ideas held by those actors. Given this weakofeg®e existing analyses, the contribution
of the study at hand is to specify a clearly cirsaribed causal mechanism that can account
for the increased policy influence of newly moleliznonfinancial groups in financial reforms
following the crisis. This study also differs in anportant way from that of Woolley and
Ziegler, because it approaches the question oftig#ffinterest representation in financial
regulatory reforms employing comparative case aigly

Taken together, then, where does existing schaofamshrecent financial reform leave
us? Given the public outcry and emerging populasgures in response to the financial crisis,
recent efforts on the part of scholars to explagutatory change pay surprisingly little
attention to newly mobilizing societal groups asmfe agents. While the above accounts -
that represent the State of the Art on IPE liteeatan Dodd-Frank - have acknowledged that
traditional capture dynamics surrounding finanoegjulatory policymaking were significantly
altered by the shock of the credit crisis, the ecole of newly mobilized interest groups
beyond the traditional financial groups remains otb&cally implicit or at best
underdeveloped. Most of the accounts above emphadianged dynamics within the
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financial community (Young 2013) or forms of topvdo policymaking (Wooley and Ziegler
2011) with little attention to societal counter-nidation from the bottom-up. We therefore
need a precise account of how diffuse interest mgonere able to confront the powerful
financial lobby to have their preferences met igutatory reforms in a more systematic
manner. The next section will discuss some exptapafactors for the power of diffuse

interests as suggested by the existing literature.

The Power of Diffuse Interests

The puzzle of how diffuse interests can become plodvin public policy making has
been addressed by a substantial body of politicédnse and sociological literature.
Numerous studies, mostly focused on the Americditigad system, testify to the recurring
success of weak interests such as workers, consomyasblic interest groups in spite of a
conflict with more powerful business groups (Groaam 2012; Berry 1999; Vogel 1997,
Trumbull 2012; Smith 2000). Grossman (2012) finfis, instance, that advocacy groups,
including public interest groups, are more oftesoagated with policy change than business
groups. These conclusions are consistent with Be(fp99) findings, in his bookThe New
Liberalism,” about the successful advocacy of citizen groupArerican politics when it
comes to agenda setting. For the European UniongDal. (2013) find that business groups
are less influential than citizen groups during tezision making stage and in particular
when policy issues are highly conflictual. They dode: “With business interests mostly
defending the status quo and citizen groups togetita the European Commission and the
European Parliament pushing for policy change fohmer tend to be in a defensive position
with respect to much legislative activity in the ' EDUr, Bernhagen, and Marshall 2013, 33).
Diffuse interest groups might be able to compengatetheir structurally weak position
through different mechanisms, by mobilizing and &yimg framing strategies (Dobusch and
Quack 2013), by coalescing with resourceful groomply the intervention of elected officials
who take up their cause (Baumgartner et al. 208&)olars have also sought to use network
analysis to understand how relationships might leagbolicy influence of weak interests
(Haunss and Kohlmorgen 2010; Grossmann 2012).

To begin with, weak interests, such as consumercagsons, can successfully be
translated into public policy by means of coalitiomlding with industry groups. That
meaningful legislation is only enacted when a camsuinterest coincides with a powerful
producer interest is a common assumption aboutucees protection politics (Nadel 1971,
145). In ‘Trading Up,” Vogel (1997) argues that a strengthening of comsupnotection
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standards can generally be driven by domestic merdukeen to secure a competitive
advantage due to stricter product standards vis-aether jurisdictions. Consumer

organizations and producers - which Vogel dubbeaptit-bootlegger” coalitions - might act

together to promote stricter environmental regateti to raise entry barriers to foreign

competitors (Vogel 1997, 20). In their study ofamdom sample of policy issues, based on
more than three hundred interviews, Baumgartnai. 2009) find that money is not a good

predictor of groups’ policy influence, preciselycbese poor interest groups ally with rich

groups in the legislative process. Although mateeaources matter, these kinds of mixed
alliances even out material advantages one grogtnfiave vis-a-vis another group and
therefore compensate for the weaker stance of @urtérest groups vis-a-vis business.

A second approach to explain the successful reprasen of diffuse interests has
relied on favorable institutional structures. Theessful representation of diffuse interests
hinges on two factors, as Vogel (1993, 237) pomit access to the political process and
officials’ receptiveness to demands from diffustefast groups. Transferring this framework
to the EU, Pollack (1997) argues that weak actoch ss interest groups for women'’s rights,
environmental protection or consumer protection paevail over concentrated business
groups by taking advantage of political opporturstyuctures providing access points and
receptivity to demands from diffuse interests.

As another set of actors to promote diffuse intsrebe literature on the politics of
regulation introduces “entrepreneurs”: public d#ls such as bureaucrats, experts, legislators
or judges. Entrepreneurs “know how to mobilize pubkkntiment by capitalizing on a crisis
or failure” and how to involve themselves “in theopess of change, offering counsel,
logistics, financial and technical expertise, drastvise empowering poorly resourced societal
groups adversely affected by the regulatory stauues (Mattli and Woods 2009, 28).

Finally, elected officials might be especially imed to step up for the representation
of diffuse interests when political salience isthigs we have learned from Culpepper (2011)
and Smith (2000), public salience can severely tcaims business power. In particular in
situations of high public salience, electoral cdesations motivate politicians to listen less to
business lobbies and more to the electorate (Cpgrep011, 7). Similarly, in a study on
business group influence, based on an analysisooé than two-thousand policy issues that
the U.S. Chamber of Commerce took a policy positionSmith (2000) finds that businesses
may lose if opposed by public opinion. In other dgra united business lobby might still lose
because issues they jointly mobilize for are likedybe accompanied by increased public
attention and by the counter-mobilization of pubht¢erest groups. This in turn amplifies
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electoral motives for decisions-makers to act ie pgublic interest rather than pander to
business preferences. As Woll (2014, 7) nicely putéThe active coordination of business
interests faces a paradox: comprehensive orgamizatid coordination requires stakes that
are of relevance to all different types of businaswrs, but these are precisely the types of
issues that will diminish the influence corporateups can have.” Salience is therefore a
strong predictor of interest group influence, asiBgan and Page (1994, 1076) point out:
“most interest groups fare best when they can wotke dark, when visibility is low and the
scope of conflict is narrow [...]. In contrast, whdre spotlight is on and the public gets
involved, political equality tends to prevail angdesial interests lose.” Hence, for highly
salient policy decisions, interests of organizeffude interests are a force to be reckoned
with.

In his book ‘Strength in Numbeys Trumbull (2012) has just recently drawn our
attention to processes through which Olson’s lagficollective action can be inverted by
consumer groups’ ability to increase policy legdy in the public eye. Trumbull offers a
compelling explanation for why diffuse interestacls as consumer interests, can win over
business interests. Including the role of electiéidials under public scrutiny, he argues that
diffuse interests have a clear advantage in thbilitya to seemingly legitimize policy
decisions, whereas concentrated interests are diguta suspicion. As Trumbull (2012, 23)
notes, “legislators acting in the interest of tle@eral public may face skepticism that they are
pandering to narrow constituencies.” From this pecsive, the ability of diffuse groups to
make policy appear legitimate accounts for thetreéased policy influence especially when
decision-makers are under public scrutiny. Indegdliful allies can be instrumental in
bringing about regulatory change reflecting diffusterests, even “without those interests
ever having been mobilized” (Trumbull 2012, 205).

In their extensive study on lobbying success olufai Baumgartner et al. also
confirmed the importance of heightened public dibenon issues to explain policy change.
As they put it, “although students will never cormg®n an equal footing with bankers,
legislation making student loans more attractivestiodents rather than to bankers can be
adopted if attention focuses sufficiently on thssue” (Baumgartner et al. 2009, 241). In a
recent study on lobbying in Washington, Baumgaramet Mahoney (2015) show empirically
that policymakers do not necessarily respond tag¢leurces of individual lobbying groups,
but take into consideration the overall structureanflict and the likelihood of success of a
policy solution. Policymakers are not only passivieking lobbied but may become active
policy advocates (“legislative allies”) themselwelso join the efforts of lobbying groups with
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the same policy goals under the *“right conditionedmely “lobbying sides including

prominent officials at high levels of the governmgsuch as the president] as well as
extensive lobbying resources mobilized by outsideugs” (2015, 203). Similarly, for the

context of the EU, Dur, Bernhagen, and Marshalll@dind that business groups will likely

lose during conflictual or salient policy episodmsd when citizen groups align with the
Commission and the EP to bring about policy change.

In the explanation adopted here, | follow the leddthese studies in focusing on
factors that enable diffuse interest groups toragstousiness power. The various forces are
viewed as interrelated, such that causality lieth@r combination. Yet while this dissertation
builds on prior work, it goes beyond it in carejulipecifying the causal mechanism that
allows for diffuse interests to confront industgwer. With such a perspective, the causes of
diffuse interests’ policy impact are found partly the supply side of regulatory change and

partly on the demand side of it.

The Overall Argument in Brief

This study suggests that IPE scholars would benkgfitn a more nuanced
understanding of “politics as organized combat,”daawn by Hacker and Pierson. This
dissertation provides a more “pluralistic” view @hancial reform making, taking into
account the role of a various nonfinancial actorshaping regulatory reform. Situating this
study in the larger context of interest group resgal argue that the image of politics as
exclusively dominated by resourceful business lebbnoves us in the wrong direction. As
Haunss and Kohlmorgen (2010, 243) rightly obsernwmtgrest group research with its
emphasis on strong actors “is not well-suited tpl@&r the occasional success of actors it
regards as weak.” The challenge is thus to expaiccessful lobbying efforts of diffuse
interests, traditionally considered as weak, indbetext of post-crisis financial reforms. My
dissertation does not challenge the notion thatatfcial industry groups remain important
societal actors in shaping financial regulatoryref’ (Pagliari and Young 2013a). Rather, it
tries to refocus attention on factors that carragstinancial lobby power.

Drawing on insights of existing political and sdogical literature, how presumably
weak consumer interests can win over concentratedsiry interests in the policy process,
the main argument of the dissertation is that darge of “weak” or “diffuse” interests
including small consumer groups, labor unions aadhrmaunity groups as “countervailing
force” (Mahoney 2007, 40) has increased actor ptyraround financial reform issues and
thereby prevented industry groups from dominathglegislative process of financial reform
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to the degree that the regulatory capture liteeapredicts. In line with recent studies on
regulatory reforms, | argue that the outcome ofulagry reforms can only be fully
understood by reference to diffuse interests aat translation into policy. The mobilization
of countervailing interest groups is considered neeessary element in a larger causal chain
to explain policy change in response to the finalnaiisis.

The theoretical contributions developed in Cha@eutline an alternative political
account, integrating the demand and supply sidefaof regulatory change in one causal
mechanism and identifying elements that are keyifaterstanding both the “success” and the
“failure” of diffuse interest representation. Thausal mechanism is set in the post-crisis
context which enhanced the capacity of actor graugaslly classified as weak to capitalize
on the moral outrage caused by the credit crise ‘4sgitimacy crisis” and to take advantage
of the (temporary) disempowerment of concentratéerésts. Following studies by Clapp and
Helleiner (2012b) and Pagliari and Young (2013a&illl show that the ability of concentrated
industry interests to affect either the policy adgor the specific content of regulatory rules
has been weakened in the context of the financisis¢ giving political leverage to groups
traditionally considered as “outsider groups” twafice.

The model suggests four testable propositions éérfxom IPE research on financial
regulation, the social movement and lobbying ltema First, it is hypothesized that a
qualitative shift in the institutional context fiiancial regulation opened up a policy window
for diffuse interests in the wake of the crisisteims of access and responsiveness. The
second hypothesis is that perceived political ofpypaties incentivized the formation of
collective action among pro-reform groups and gjtieened their collective action capacity. |
argue that small advocacy organizations have dar#d to policymakers’ quest for more
substantial reforms, by acting as transmitters wlip opinion, deploying expertise during
legislative debates and exploiting splits amongistd/ groups. A third hypothesis is that the
policy impact of newly mobilized groups was leverddoy the presence of well positioned
policy entrepreneurs promoting the same policy .géalourth hypothesis is that legislative
allies actively defended diffuse interests on tbktipal stage, working in team-like structures
with pro-reform advocates. Specifically, | examim®alition-building efforts among
countervailing interest groups as well as betwbesd and policymakers and the influence of
these relationships on policy reforms. The outcasneegulatory change that is not captured

by industry interests.

20

Lisa V. Kastner - «Restraining Regulatory Captur&hese IEP de Paris - 2016



Case Selection for Theory-Testing Process-Tracing

In order to explain determinants of the reform tskét in motion by the crisis, this
study will engage in qualitative case-oriented aesie (as opposed to variable oriented
qualitative research) (Ragin 2004)nstead of analyzing a large population of casessa
typical of quantitative research, this study wilek to acquire in-depth knowledge of a
limited number of relevant financial areas. Casadiss have several advantages over
guantitative methods; no least that they “can ‘elos on real-life situations and test views
directly in relation to phenomena as they unfolgractice” (Flyvbjerg 2006, 235).

Process-tracing will be used here in order to opfen black box of preference
attainment of interest groups in order to test ahgsopositions and identify underlying
causal mechanisms to explain policy change. Théysisahere closely follows Beach and
Pedersen (2013) who recently offered a detailed omdprehensive guide for researchers
how to use process-tracing methods in practicksd @llow the guidelines for good process-
tracing as suggested by two recent contributiorthécsubject, one article by Trampusch and
Palier (2014) and a book by Checkel and Bennett§20My focus in this analysis concerns
process-tracing as a method for testing a theogutathe presence/absence of a causal
mechanism in particular cases. Process-tracinggisaly the only method that allows us to
study causal mechanisms (Beach and Pedersen 20183,0ther words, process-tracing is “a
key technique for capturing causal mechanismstiordc(Bennett and Checkel 2012, 10).

The case selection follows the case selectionegfyafor theory-testing process-
tracing. First and foremost, the ambition hereoiselect cases “where X and Y are present,
along with the relevant scope conditions” in ordertest whether a hypothesized causal
mechanism linking X and Y is present (Beach ancePah 2013, 147). Most importantly, the
case studies illuminate the ways weak interestsaffact policy outcomes in finance through
their engagement in the regulatory process, thapacity to organize, to lobby, provide
expertise, to forge coalitions with legislativeiedl and the institutional setting within which
they participate.

The case logic follows a crucial case study based dleast-likely” design (Levy
2008, 11; Gerring 2007, 116). Although diffuse me& groups have “systematically
dominated national policy processes” (Trumbull 201@) in the postwar period and are more
likely to succeed under conditions of high salie(Celpepper 2011, Woll 2013), the effect of
civic non-state actors is expected to be low inghllg technical policy field such as financial

* Gerring (2007) defines the case study approaclamsntensive study of a single unit or a small memof
units (the cases), or the purpose of understarallagger class of similar units (a population cfes).
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regulation dominated by savvy and resourceful fomnindustry groups. Hence, | am
assuming that salience effects in the cases wiltranmp phenomena (such as technicality and
industry opposition) that make advocacy successcaisumer groups “least likely.”
Consumer protection regulation might be considei@dio be a hard case to demonstrate the
policy impact of diffuse consumer groups. Indedddies have repeatedly provided evidence
that consumer activists were successful in achgelagislative victories — in particular in the
field of credit regulation (Nadel 1971; Bykerk ahibney 1994; Trumbull 2012; Prasad
2014). However, in both policy debates, consumetegation as well as taxation, diffuse
interests were pitched against intense industrysiipn to new regulations. Hence, the aim
here is to show the policy influence of weak ins¢seunder difficult conditions, “since if we
are able to find the mechanism in a non-favorakkting, this significantly increases our
confidence in the existence of the causal mechamsmwider population of cases” (Beach
and Pedersen 2013, 152). In other words, a théatysucceeds in explaining a case in which
it is least likely to apply increases our confidena its validity. As such, the cases studied
here are considered to be “substantively importévithoney and Goertz 2006, 242).

The ambition of theory-testing process-tracing asgeneralize aiming at “testing
theories beyond the context in which they were bigpexl” (Beach and Pedersen 2013, 51).
Hence, in an attempt to generalize processes adihfjs about causal mechanisms to other
cases, this research project will go beyond the stisdies - consumer finance protection
reforms in the US and the EU - that served to rsttant the initial process. What findings
can be exported to other cases? The cases rangdrfstances where diffuse interests have
been successful (especially consumer finance grotecegulations passed as part of the
financial overhauls) to other cases where diffigerests’ success was largely confined to the
agenda-setting stage or where diffuse interests thbaduccumb entirely to concentrated
industry interests. The latter cases, focused gulaton of speculation through a FTT,
provide strongest evidence for capture theoridsiatevealing important limits on industry
influence in financial regulatory policymaking. Thatcome — regulatory outcomes reflecting
diffuse interests - varies across the cases. Bpgskhy and how diffuse interests came to be
represented in some policies, but not in others,cam start to single out the underlying
mechanisms of diffuse interest representation maricial regulation. As Hall (2008, 315)
observes: “Because the object of the inquiry isaligtio explain a particular kind of outcome,
there is also special value in extending the amalgscases in which that outcome does not
occur, as well as those in which it does, becausexplanatory theory being tested implicitly
contains important predictions about both typesca$es [...].” Hall further suggests:
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“Increasing the number and diversity of the cagseseases the investigator's confidence that
the causal process observed is not idiosyncrabm&of them” (Ibid.).

My goal is to learn whether and to what extentsbecess of diffuse interests has a
common explanation in the cases studied here. Afthdhe case-specific conglomerate may
not be exportable, Beach and Pedersen (2013, 36)oatedge that individual causal
mechanisms can be exported. Therefore, this progacfages in parallel theory tests,
following iterative within-case analyses. The idesre is to trace analogous mechanisms in
multiple cases that contribute to producing the esamutcomes (namely policy change
reflecting diffuse interests). The literature rensarather vague about the use of comparative
process-tracing. When comparing cases, we showdg k& mind, that causal mechanisms
have case-specific manifestations and can thereforde strictly compared to one another
(Ibid, 153). Indeed, process-tracing with its aralpit to reveal the interaction among
processes can be understood to be distinctly difteio the comparative logic which aims for
singling out an explanatory variable (Bennett arte¢kel 2014, 6). The type of process-
tracing employed here can be thought of as a caatibm of the theory-testing process-
tracing approach and a parallel theory test of sdwases.

Empirically, | will focus on Europe and specifigathn the EU rather than on member
states for a comparison with the US. Many of theciad decisions regarding financial reforms
in response to the crisis were taken in Brussdihofigh comparing regulatory reforms in the
US with the ones in the EU can be viewed critichlym an analytical standpoint given that
the former is a state and the latter is an intewnat organization, the problem can be avoided
by “compar[ing] processes that - while distinct ancbe treated as analytic equivalents,
provided the comparison is appropriately contextedl’ (Newman and Bach 2004, 389).
Also, since they are both federal systems, the pidical systems are comparable to one
another. More importantly, due to the mere siz¢hefr capital markets, the US and the EU
are relevant cases whose financial reforms ardylitee have a large impact on financial
regulation worldwide (Drezner 2007). Insights frahese two cases can be considered as

quite relevant to the overall international finad@rchitecture (Blatter and Blume 2008).

Plan of the Dissertation
This study analyzes how interest groups traditigr@nsidered as weak, successfully
had their preferences met in financial reforms esponse to the 2007/08 financial crisis,
despite the opposition of powerful private sectoougs. The narrative of the following
chapters tells the story of how nonfinancial grougse able to tap into public sentiment in
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order to bring about policy change in the realnfirdincial regulation. The empirical part of
the study will focus on the policy process itsalid the ways in which diffuse interests have
been able to gain access to policymakers and imékig@olicy outcomes after the crisis. The
dissertation is organized into eight chapters.

Chapter 2 develops the theoretical framework ani/eke testable hypotheses for a
causal mechanism linking diffuse interests to ratguyy change. Chapter 3 deals briefly with
the methodological foundations of the researchgetojThe next three chapters 4-6 interpret
the policy process by applying the theoreticallyivi hypotheses to the empirical record of
four case studies by employing the method of ptexing. A preliminary task in each
chapter is to establish reforms of the financigutatory system in the EU and the US as
developments characterizing a more nuanced inflieot private sector groups than
commonly thought. This is important because exgstiocounts of successes and failure of the
financial reform process mainly emphasize the damie of the financial sector in the
decision making process. The positive and mixece cstsidies attempt to trace social
mechanismdinking weak interests to policy change in finaheggulation, trying to identify
analogous mechanisms in multiple cases that camérito producing the same outcomes: the
creation of a US consumer regulator; the harmoiozabf EU level consumer protection
reforms; and the decision of eleven EU countriemtduce a transaction tax — all reforms
proposed despite private sector resistance. Chdptizkes the analysis further by extending
the process-tracing analysis of the cases whereutteme to be explained occurs to cases in
which this outcome does not occur, “because theseaatances in which clear and important
predictions can be made from the theory about tleespondence between those values and
the outcomes” (Hall 2009, 315). By analyzing thiethattempts of mobilized civil society to
bring the FTT on the legislative agenda of Congregs will be able to identify which
elements of the mechanism | consider to be systanddransportable.

My story spans the time period from 2008 to 2014e $tarting point is the beginning
of the financial crisis and the preliminary poli®sponses to it in 2008, while the end point is
roughly the end of the reform negotiations anddigming into law of reforms. Subsequent
research will have to unpack the full implementagwocess of the financial reforms enacted
in response to the crisis. Making inferences fraem¢dommonalities among the positive cases
and the contrasts with the mixed and negative cdsaiempt in a cross-case analysis in
Chapter 8 to explain what made regulatory changeesponding to preferences of diffuse
interests possible even though the odds againsh theemed high. The conclusion will
explain how the argument advances research oniledplayd politics of regulation.
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Chapter 2

A Theory of Financial Regulatory Change

Towards a Causal Mechanism of Group-Official Relations

Contrary to the prevailing assumption that finahoggulatory outcomes are always
geared towards powerful industry preferences, kdetaanalysis of the cases of post-crisis
consumer protection reforms in the US and the Edlltaration reforms in the EU suggests
that we should look elsewhere for the precise daneahanism shaping regulatory reforms in
the field of finance. These case studies pose agdis to capture explanations, suggesting
that the proverbial “fire power” of the financialdustry was much more circumscribed in the
post-crisis regulatory environment than commonkuased. Following the research strategy
suggested for theory-testing process-tracing bycBeand Pedersen (2013), this chapter will
outline a plausible causal mechanism of group-iafficelations set in a post-crisis context
that can explain reform trajectories representiffgse interests.

One of the hallmarks of process-tracing as analltiool is that the researcher does
not trace a sequence of empirical events but rather “underlying theorized causal
mechanism itself” (Beach and Pedersen 2013, 1) this theorized causal mechanism and a
series of theoretically derived propositions totésted in the case studies that this chapter is
devoted to. As pointed out before, the theorefitedzle of how diffuse interests can become
powerful in public policy making has been addresbgda substantial body of political
science and sociological literature. To allow forogess-tracing, existing theoretical
conjectures need, however, to be reformulated antmusal theory. Following Mattli's and
Woods’s (2009) The Politics of Global Regulatighl suggest to integrate demand and
supply side factors into one causal mechanism deroto systematically explain financial
regulatory change counter industry preferencesexiptbre the institutional conditions under
which diffuse interests can become change agetiisé@s of crises.

Diffuse interests, as the initial condition, areehenderstood as “collective interests
held by large numbers of individuals,” such as, ifstance, consumer protection policies
(Pollack 1997, 572). The outcome studied here esdigree of influence of diffuse interest
groups on regulatory reforms in response to thsiscriFor the sake of simplicity, this is
conceptualized as a spectrum that goes from relgtiow, to moderate and to high influence.
A first step is the formulation of a plausible maolsm linking X to Y, as well as of the
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contextual conditions in which we expect the medranto function. In order to find a
plausible causal mechanism for a given theorizadsaarelationship, | have cast the net
widely for finding inspiration in scholarship onetiphenomenon itself - the representation of
diffuse interests in public policy - but also iteliature on social movements, regulation and
public policy studies. While this approach is pnadlwantly deductive, it might also entalil
inductive elements “when we review existing emgirievork for ideas about how we can
flesh out the logical steps in a mechanism to foans a causal theory (®Y) into a causal
mechanism” (Beach and Pedersen 2013, 56). Hencentrestudies by sociologists and
political scientists on the financial reform progedso served as a source of ideas for how a
theorized mechanism could work (inductive approadiihen can one expect government
action to be oriented towards public interest gsospd to special interests (see Levine 1976,
42)? Drawing on existing explanations, | introduocer conditions as suggested by the
literature that can explain why diffuse intereste sheir preferences translated into public
policy. The analytical framework employed here comb perspectives of IPE research on
financial regulation with insights of the social weomnent and lobbying literature.

Four necessary conditions, utilizing different tregical approaches, combining tools
from the literatures on regulation, lobbying andiabmovements are considered as relevant
for regulatory change representing diffuse intexeBirst, it is hypothesized that a qualitative
shift in the institutional context for financialgelation opened up a policy window for diffuse
interests in the wake of the crisis in terms ofeasscand responsiveness. The second
hypothesis is that perceived political opportusitiacentivized the formation of collective
action among pro-reform groups and strengtheneid ¢b#ective action capacity to serve as
transmitters of public opinion, deploy expertisel axploit splitting of the opposition. A third
hypothesis postulates that the policy impact of Ilgewnobilized groups was leveraged by the
presence of well positioned policy entrepreneusmmting the same policy goal in response
to the perceived policy window. Fourth, taking e@&sed pro-reform mobilization into
account, public officials as “government alliesarséd to actively defend diffuse interests on
the political stage, working in team-like structisgith pro-reform advocates. The outcome is
regulatory change that is not captured by industigrests. The causal mechanism is set in
the post-crisis context which enhanced the capadityeak actors to capitalize on the moral
outrage caused by the credit crisis as a “legitymagsis” and take advantage of the
(temporary) disempowerment of concentrated intsrest

A researcher’s first key decision in a processitiastudy is to define a starting point
(Collier 2011). To define the temporal context mstanalysis, the financial crisis that
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originated in 2007 provides a clear starting pdivat sets the causal mechanism in motion.
Political reform dynamics addressed as long-teriregelation proximately started in spring
2009, after a first phase of measures addressditedighting the ramifications of the
bankruptcy of the investment bank Lehman Brothers September 2008 had been
implemented. While the financial crisis can be lipteted as the catalyst for institutional
change, the explanation for policy change has tonbeh more agent-centered, as
Baumgartner et al. (2009, 122) suggest: “Crisefocal events might pass by without any
policy change. Such crises do offer opportunit@stifie advocates of change, and if they are
ready to seize on them, then major change becomresnére likely.” As Blyth notes,
“theoretically, no exogenous factor can in and tsklf explain the specific forms that
institutional change takes. While the destabilmatiof existing institutions can be
exogenously driven, moving from such a positiomtoeew stable institutional order must be
seen as amndogenougrocess.” He thus urges us to analyze, how “agesdssign and
rebuild institutional ordersand the conditions under which these activitieetplace]...]”
(Blyth 2002, 8; italic in the original).

Any discussion of a hypothesized causal mechanisedsto start with a detailed
elaboration of the contextual conditions in whible mechanism is theorized to operate. | will
therefore turn to the scope conditions first, befdrlay out the different steps of a
hypothesized theoretical mechanism - institutiocahtext, diffuse interest coalitions and
elite allies on the outside and inside of govemimeo explain the outcome, “filling in the
dots between X and Y to detail the nuts, bolts, eldyeand cogs between them” (Beach and
Pedersen 2013, 58). Since most studies might beulated as series of intervening variables,
| will pay particular attention to the causal liges between the different elements of the

mechanism, trying to avoid logical gaps.

Scope Conditions: Crises and Limits of Capture

Social mechanisms operate in specific contextssangle need to pay close attention
to how the crisis altered the contextual conditidos regulatory reforms in order to
understand the increased political receptivity to-ggform demands and sudden (at least
partial) redistribution of power away from concetéd industry interests to more diffuse
consumer interests. This is a vital part of the ceptualization process as the same
mechanism put into a different context might pragacvery different outcome. The analysis
here will therefore start with a theory-guided sfpe&tion of the scope conditions in order to

identify “what aspects of a context are likely ® felevant to the process and outcome under
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study” (Falleti and Lynch 2009, 1153). It shouldcbme clear from the discussion of the
scope conditions that the outcome of the causatgssy which begins with the critical
juncture, was influenced by a variety of contexttedtors, notably a legitimacy crisis of
global finance which subsequently allowed for thpeming of a policy window for newly
mobilizing actors. The structural power of finamoght be considerably weakened by a crisis
that constitutes a critical juncture. As Capoccid Keleman (2007, 343) emphasize: “Critical
junctures are characterized by a situation in whieh"structural” (that is, economic, cultural,
ideological, organizational) influences on politiaction are significantly relaxed for a
relatively short period.”

According to the literature, the recipe for succeksdiffuse interests in public policy
includes processes that render neutral the ordgéomzd advantages of clientele groups in
reform debates (Patashnik 2008, 21). The retreatffetted industry groups, mobilized in
opposition to regulatory change, is also one ofntlan explanatory factors for the success of
diffuse interests in Derthick’'s and Quirk’$6litics of Deregulation.”Industry opposition
may be weakened by several factors, but in paaiculWwhen industry’s political
disorganization inhibits it from effectively putgnits economic resources to political use
(Derthick and Quirk 1985, 245). When faced with apposed public opinion, groups
defending the status quo have two incentives t& daevn: the first incentive is that lobbying
in the face of public opinion opposition is notdiik to be successful (Kollman 1998) and
second, groups have an incentive not to have tiagire associated with a publicly unpopular
stance which can incur reputational costs (DurMateo 2014, 1204). Negative publicity can
therefore strongly affect traditional interest gpeudynamics, as Birkland (1998, 57) argues:
“The suddenness of an event means that politiciBpdvantaged groups gain a strategic
advantage from the event itself, which illustrates very problem they seek to address, while
the members of the policy monopoly are placed énpibsition of managing negative publicity
and defending the status quo in a highly chargetitiqally embarrassing environment.” In
those situations, groups on the defensive mightddeo refrain from active counter lobbying.

According to recent IPE research, the financiaisrhad several important effects that
at least temporarily neutralized the organizatiadtantage of financial sector groups. First
and foremost, the post-crisis financial regulateryvironment was generally marked by
increased issue salience and negative publicitytiier financial sector. Quaglia (2010)
observed that “financial governance has becomettemat interest outside of the restricted
circle of policymakers, the stakeholders and thpeets involved.” This increased public
salience was clearly “linked to the fact that ppliailures in this sector directly affect citizens
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in the capacity as bank account holders, smallsiors, insurance holders, pensioners, and so
on.” Heightened media attention raised by the fonancrisis certainly increased the
perception of undue industry influence. Applying ltheory of quiet politics to post-crisis
politics, Culpepper (2011) predicts “a weakenedyasning position” for organized interests
in a “radically changed political environment” afwhder intense public scrutiny.”

Various scholars have argued that the financiaisciad thrown the existing neo-
liberal order and financial community into a “legiacy crisis” (Helleiner 2010; Morgan
2010). From this perspective, the global crisisedeimized the financial industry as well as
“measures relying on the capacity of markets siifigline” which industry groups had
advocated for (Pagliari and Young 2013a). Througmeform debates the legitimacy of the
financial industry and its practices were largetntested in the public realm. Industry groups
were thereby deprived of a valuable source of powera consequence, private interest
groups may have become less important particip@antee policy process. Several studies
stressed how this de-legitimization and increasddip attention, in turn, led to a change in
lobbying strategies, with industry groups refraghiftom vetoing policy proposals (Young
2014, Steinlin and Trampusch 2012), focusing thagntion on different stages of the policy
cycle or on the reversal of legislative decisionsiy the implementation stage (Young
2013)° Baker (2010, 656) observed that “lobbying capaaityl voice of bank lobbies are not
what they were prior to the crisis. Their opposiib attitudes to regulation are softening,
while regulators are emboldened.”

Recognizing the changed domestic political contéddlleiner and Pagliari (2011a)
argue that the crisis also led to a divide amongricial sector groups thereby diminishing
their collective action capacity. In the aftermaiththe crisis, the financial community was
highly divided over the desirability of reform apdlicymakers started to call the expertise of
the existing financial epistemic community and thggst consensus on light-touch regulation
into question. Divisions not only emerged betweeanmtp of the financial sector but also
among politicians, regulators and industry repregesmes, thereby reducing the sector’s post-
crisis political influence (Helleiner and Pagliafil1b; Engelen et al. 2011). After the damage
the financial crisis had done to the economy ankialjes between the financial industry and
the political system became publicly denounced, tthasnational community of financial
experts partly lost its political leverage. As Hegller and Pagliari (2011b, 182) observe,

®> Some authors might object that precisely becansergments bailed out the industry, they “gavéiét space
into which to re-establish itself” (Morgan 2010,)3®orrowing a concept from the international rielas

literature, one could argue against that the “damdastituency of legitimization” (Reus-Smit 20061) had
grown considerably for actor groups favouring rgulatory reform after the crisis.

29

Lisa V. Kastner - «Restraining Regulatory Captur&hese IEP de Paris - 2016



“increasingly strong and public disagreements amfimgncial officials from the leading
powers eroded the cohesion, and thus the influesfceansgovernmental expert networks.”
While financial industry had largely enjoyed preged access to the technocratic decision
making process pre-crisis (Tsingou 2008; Baker 20t8cent works within IPE have
illustrated that the regulatory reform context vehsracterized by increased issues salience
accompanied by qualitative shifts in policymakingpthying increasing divisions among
policymakers and the private sector (Young 2013,T4)sum up, the contextual conditions
allowing the causal mechanism to operate are mdrkexd(temporal) de-legitimization of the
financial industry after the financial crisis whisbkmewhat neutralized the financial sector’s
organizational advantage and led to increasingifmag with policymakers, thereby changing
interest group dynamics. How did this crisis cohtalect the political opportunity structure

for diffuse interest groups?

Political Opportunities: Access and Receptivity

The financial crisis and the subsequent industryea¢ provide the contextual
conditions for the political opportunities that ope up for diffuse interest groups and spurred
the formation of collective action in the post-@isegulatory environment. There is a clear
need to be sensitive to the political context dmel iole of elected officials when we try to
determine the policy impact of diffuse interestspumlic policy. This section will consider
gualitative changes in the institutional and pragaticontext of decisions - the supply side of
regulatory change in economic theories.

Research on social movement and political contehpoovides particularly relevant
insights for institutional factors that determineak actors’ role in politics. As Tarrow (1996,
54) writes: “Unlike money or power, this opens thessibility that even weak and
disorganized challengers can take advantage ofrappties created by others to organize
against powerful opponents.” According to this isttaof literature, institutional factors
present risks and opportunities for diffuse intergsoups (Tilly 1978; Tarrow 2011,
McAdam, Tarrow, and Tilly 2001; Kriesi 1989). Drawj on the existing social movement
literature, McAdam (1996, 27) defines the formaldkeand institutional structure of a political
system as one dimension of “political opportunitifiat constrains or facilitates the
organization of collective action.

“Political opportunity structures,” as a term de#d in social movement
scholarship, has been defined very differently Bgious scholars and remains a rather vague
concept. It can be broadly defined as a “set ofrasttaristics of a given institution that
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determines the relative ability of (outside) groupsinfluence decision making within that
institution” (Princen and Kerremans 2008, 1130)e Térm, as it will be employed here, refers
to changes in the political environment rather tharstatic opportunity structures. Using a
very narrow definition of the concept, politicalgagptunities are understood to encompass the
following two dimensions: “The first is a structuespect, which relates to the openness of a
political system and, hence, the ease of accesgadidrcal actors. The second concerns the
receptivity of the political system, to the claim$é those political actors” (Princen and
Kerremans 2008, 1131). Highlighting the role oftitosions, Vogel (1993, 237) makes the
same distinction among two different meanings @iesentation of diffuse interests. First,
diffuse interest groups can enjoy access to theyppirocess. Although it remains unclear
whether access will actually translate into infloenaccess increases the likelihood that
influence will occur. Second, government officiatéght be responsive to demands coming
from diffuse collective interests for electoral saterations. Political opportunisms can be a
strong motivator for politicians to push for refqras Tarrow (1996, 60) puts it: “Political
elites are most likely to behave in a reformist wayen there are political advantages to be
gained from it.” According to McAdam’s dimensiond @olitical opportunities the
“emergence of new [elite] allies within a previgushresponsive political system” (McAdam
1996, 30) is a key condition for collective acti¢imom this perspective, political opportunity
structures offer incentives to the formation oflecdiive action among challenger groups.
Indeed, advocacy groups are more likely to mohilize governing party is supportive of an
advocacy group’s position (Mahoney and Baumgart@®08, 1268). Following this
conceptualization of opportunity structures, | vaitQue that two institutional factors - access
and receptivity — provided diffuse interest groupgh a favorable political opportunity
structuré in the context of the financial crisis.

Following the distinction between institutional ass and political receptivity, the
analysis suggests that qualitative changes in misétutional context in which financial
regulatory policies were developed after the crggented access to a variety of nonfinancial
groups previously excluded from the decision malpngress. Legislative bodies such as the
US Congress and the European Parliament got indalvehe debate and directly shaped
regulatory reforms. Helleiner and Pagliari (20116B8) conclude that “the crisis triggered
intensive legislative debates in the United Statled Europe on previously obscure topics

such as the regulation of credit default swapsetwrms to accounting standards, generating

® Opportunities in the multilevel system of the Eiffed of course from the US system of federalisnd an
separation of powers (Mahoney and Baumgartner 2008E).
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detailed legislative initiatives.” This involvemeim turn, allowed for better access of interest
groups. As Pagliari and Young (2013a) observe, tbepening of the crisis moved the focal
point away from the technocratic policy network @aodard the agency of elected politicians.
The greater involvement in the design of finanoéglulatory reform initiatives of bodies such
as the US Congress and the European Parliamenbgersed new access points in the
policymaking process to a broader range of stakignsl” With respect to the reform of
agricultural derivatives after the crisis, Clapml attelleiner (2012a), for instance, observe the
importance of the US Congressional Agricultural @aittee as locus of reform debate which
provided access points to a variety of stakehofgteups. Similarly, Baker (2010, p.656)
writes that “dominance of the terrain of the re¢uig debate has clearly shifted away from
the largest banks towards newly invigorated regutaaind policymakers.” In this sense, the
openness of the institutional context is considére to be a necessary condition for diffuse
interests’ success.

The second meaning of representation of diffuser@sts, namely the receptivity of
decision-makers to their concerns and demandsndspen contingent factors, such as shifts
in the political mood or public opinion due to feoog events, preferences of government
officials or divisions among political elites (Peen and Kerremans 2008, 1131). Public
salience in particular affects diffuse groups’ podil opportunities. The financial crisis can be
interpreted as “a shock that triggers a significantl long-lasting increase in the level of
public attention towards a financial domain [...]dii to create strong electoral incentives for
elected politicians to reform the regulatory franoeky even when these reforms run against
the preferences of the domestic financial indugtoups” (Pagliari 2013b). As a result of the
crisis as focusing event, regulatory reform hadobee susceptible to public outrage, pushing
financial regulatory reform out of the arena of wialpepper (2011) termed “quiet politics,”
where interest group politics are shielded from ligubebate, into the arena of “noisy
politics,” which force elected politicians to reatd popular opinion or interest groups
representing it. As Culpepper’'s distinction amonget and noisy politics suggests, in
particular under conditions of noisy politics whityxe public pays attention, highly organized
business groups oftentimes lose. In both cased)J$hand the EU, it should have been clear
to decision-makers that there was very little appeimong voters for a soft line on the
industry. In other words, by shifting the politiaalbod, the crisis opened a “policy window”
(Kingdon 2010, 165) (at least temporarily) incregsipolitical receptivity to alternative
societal actors promoting reform. As part of theised mechanism | expect the following
conditions to be present in the case studjaalitative changes in the post-crisis institutibna
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context in which financial regulatory policies wetdteveloped as well as political receptivity

allowed for increased access of diffuse interestigs.

Mobilization of Diffuse Interests

Political opportunity structures that incentivizellective action are here theorized as
one element of a causal chain to explain policyngkaand a necessary condition for interest
group activities. Focusing on agency of diffusesiiast groups, | argue that in the context of
the financial crisis, opened-up political opportynstructures provided new prospects for
collective action of newly mobilizing interest gmmsi— a second necessary condition to
explain the representation of diffuse interestghie regulatory reform outcome. A causal
mechanism trying to explain the representationifftise interests in public policy needs to
go beyond institutional factors and take the ageiajiffuse interest groups into account. As
Pollack (1997, 588) remarks, “[i]nstitutions do rettsolutely determine policy outcomes,
they simply present risks and opportunities toaasiactors, including diffuse interests, who
may not take advantage of the opportunities instsem.” In the words of Birkland (1998,
72), “[w]ithout any sort of policy community or adwacy coalition [...] there is no one to
take advantage of an event.” The explanation ofcpothange is therefore much more
agency-centered, with the crisis being regardezhtyst — not a cause for policy change.

Diffuse interests are generally assumed to losefiorm processes because of their
organizational disadvantage. Since “[g]aining argingl control over political authority
requires organization (Hacker and Pierson 2010),1fh2 capacity to overcome collective
action problems and coordinate with others is atdbre of groups’ efforts trying to influence
public policy. A necessary condition for regulatatyange is therefore the capacity of diffuse
interest groups to successfully overcome barriersallective action. Since Olson’s insight
that diffuse interests are notoriously difficultdoyanize, many political scientists have drawn
our attention to the capacity of diffuse interegismobilize and affect policies despite
problems of collective action. Wilson observed d@bAmerican regulatory politics in the
1980s that “an important organizational change besurred [...] — the emergence of
“watchdog” or “public interest” associations thaave devised ways of maintaining
themselves without having to recruit and organigepgbe who will be affected by a policy”
(Wilson 1980, 369). Keck and Sikkink (1998, 117¢rdse a key role to the activities of
advocacy networks including NGOs and consumer azgtions in changing human rights
practices. Similarly, Trumbull (2012) found thatnsomer interests prevailed in French and

UK credit regulations, as well as in other poliagas including retail, pharmaceutical and
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agricultural sectors. He concluded that “despiwirttarge and diffuse constituencies, these
groups mobilized around shared pragmatic interasts succeed in having those interests
transcribed into public policy” (Trumbull 2012, 3-7

Crises, in particular, are dramatic events thatfeailitate collective action and spur
interest group mobilization. The literature come=rgn the view that “a focusing event can
trigger extensive interest group mobilization [...heve public interest is relatively high or
easily mobilized” (Birkland 1998, 73). According Rirkland, crises “can be an important
tool for groups seeking policy change” because tiseyve as important opportunities for
politically disadvantaged groups to champion messdfgat had been effectively suppressed
by dominant groups” (Ibid. 54). Crises entail afstemonstration effects” which reveal
distributional consequences of regulations, themloyivating the mobilization of a broader
range of societal actors (Mattli and Woods 2009¢irid (2000) argues that by redistributing
political leverage from producers to consumers lipudutrage helps pressure groups such as
consumer associations to overcome the collectitieraproblem that is inherently linked to
groups’ efforts at providing a public good, i.ensamer protection. Public salience raised by
dramatic events such as crises has another impeffact, namely, that is raises the diversity
of groups involved in a political contestation. tbrn, business groups’ political influence
might be severely restricted, in particular if gpgaumnobilize against their preferences. Smith
makes a compelling argument connecting saliencgréoip mobilization. He argues that
salience increases the likelihood of counter-mpaiion, because it probably addresses issues
“of national importance that arouse other partssofiety as well” (Smith 2000, 26). In
particular, under conditions of public saliencempeting interest groups mobilize as broad-
based coalitions against business which “changesdlance of forces, but does not equalize
them” (Ibid., 26). Indeed, a recent study of Clapp andletteer (2012a) on the reform of
commodity derivatives as well as research by Paghad Young (2012) on consultation
participation in regard to financial reforms tegttb the role of the crisis as a trigger for
interest group mobilization beyond the industryis{Srdriven mobilization of diffuse interest
groups as countervailing force to promote reformsthe public interest is therefore
conceptualized here as a next step in the causah ¢b explain policy change reflecting
diffuse public interests rather than special irgtse

Questions of interest group mobilization can ageefully be related to the literature
on social movements. Following the dominant pditigrocess approach to social movements
(McAdam, Tarrow, and Tilly 2001), opened-up poblficopportunity structures are here
conceptualized as a necessary condition for intgmeaip activities. “Political opportunities
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are but a necessary prerequisite to action,” as ddof\ et al. (1996, 8; italic in orig.) write,
“[i]n the absence of sufficient organization — what formal or informal — such opportunities
and organization are not likely to be seized.” Riog on strategies by diffuse interest groups,
the ability of interest groups to succeed is ofteriunction of the identification of new
political opportunities (Princen and Kerremans 200832). Kingdon (2010, 170) suggests
that a “window of opportunity” exists in the pertiep of participants who have to perceive
its presence to take advantage of it. Politicalaopmity structures “are only relevant insofar
as they are perceived as opportunities by integestips” (Princen and Kerremans 2008,
1143). As McAdam et al. (1996, 8; italic in origyyite, “[nJo matter how momentous a
change appears in retrospective, it only becomés@portunity” when defined as such by a
group of actors sufficiently well organized to act onstlshared definition of the situation.”
Favorable political shifts and the collective aotrocesses they yield are here treated as two
separate phenomena (McAdam 1996, 26) that unfola iemporal sequence. Specifically,
collective action organizes in response to (pesmBipolitical opportunities.

Diffuse interest groups can strengthen their ctllecaction capacity by building
coalitions that enhance common organizational nessu Organizational resources that allow
groups to take advantage of new opportunity strestare a key factor to explain why diffuse
interests may be successfully represented in puyimicy (Princen and Kerremans 2008,
1132). While political opportunity approaches hight properties of the political
environment, “resource mobilization” theory stressthe importance of organizational
processes for mobilization (McCarthy and Zald 197Dyawing on social movement
scholarship, Dobusch and Quack (2013, 59) regagdnizing capacities as “preconditions
and catalysts of mobilizing processes.” According them, “establishing a formal
organization or a mobilizing network of organizasonot only strengthens stability and
public visibility but also helps in mobilizing fimeial and human resources.” Accordingly, the
ability of activists to establish networks amongrtiselves was one key explanatory factor in
Price’s (1998) article on civil society’s successfampaign to ban land mines. Networking
among groups considerably reduces transaction casts facilitates advocacy work.
Coalition-building among diffuse interest groupsetghance their collective action capacity
can therefore be considered a necessary conditi@golatory change.

The organization as a coalition has another imporedfect: it can provide sufficient
resources to pro-reform groups to channel wideagpgublic support and serve as a link
between public opinion and decision-makers. Espgcim situations of uncertainty
generated, for instance, by a financial crisis thats institutional arrangements or parts of it
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upside down, policy makers turn to interest groapsew sources of advice (Haas 1992). It is
in these situations that “nonstate actors gainuérfte by serving as alternate source of
information” (Keck and Sikkink 1998). From the pagstive of resource exchange theories
among legislators and groups, groups can providessary information about domestic
electoral preferences for legislators pursuingleet®n’ as well as expert knowledge (Bowen
2004). For Kollman (1998) interest group mobilipatiserves as a powerful signal to
decision-makers about the state of public opini®milarly, Hansen (1991, 227) writes:
“Interest groups are influential, but not becaukéheir ability to bring pressures to bear on
Congress. Rather, interest groups are influengabbse they direct lawmakers’ attention to
some pressures rather than to others.” Interestpgnaobilization is not just epiphenomena.
Dur and Mateo (2014) could show empirically for tlsampaign against the Anti-
Counterfeiting Trade Agreement in the EU that mabd public interest groups can influence
public policy, when they can transmit informatiom policymakers about public opinion
backing their cause. They find that “groups supmabtiy public opinion are more likely to see
their preferences reflected in public policy thahes groups” (Dur and Mateo 2014, 1205).
Especially in the EU, in the absence of a Eurogmabiic sphere, organized civil society can
be proxy for public opinion for policymakers. Frahs perspective, promotional strategies of
diffuse interest groups were successful becauseypwdkers became more receptive to these
arguments in the context of the crisis and undélippressure.

Mobilized diffuse groups might not only be influgitbecause of public opinion
favourable to their cause but also due to anothetof, namely fragmentation within the
financial sector. Existing literature on the finaicrisis found evidence that divisions among
different financial sector groups emerged (Helleimed Pagliari 2011b; Engelen et al. 2011).
A splitting of the industry’s opposition can be jpfel for diffuse interest groups because it
diminishes the sector’s overall political influencehe conventional wisdom predicts that
consumer interests win when they coincide with aegrful producer interest and so-called
“Baptist-bootlegger” coalitions emerge. A splittimgin therefore be particularly helpful if
consumer groups find themselves on the same lopbsice with financial sector groups
against other financial sector groups. This giues to the following causal propositiotine
crisis-induced organization as advocacy coalitigqused by the perception of a window of
opportunity allows diffuse interest groups to effedly promote reform goals (A) by serving

” Interest groups can also serve as informationstrétiter the other way round, by informing constitcies
about policy actions.
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as link between public opinion and policymaker gBJ by exploiting a splitting of the

opposition.

Policy Entrepreneurs

As with political opportunities and organizatiorso@rces, powerful allies remain just
as important to the fate of diffuse interests irblmu policy. Diffuse interest groups are
dependent on elite allies that act as entreprermutbeir behalf to actively promote policy
change. Policy entrepreneurs are important actoreelp diffuse interests in their efforts to
identify and exploit opportunities that arise withses. In general, crises or scandals that
evoke antibusiness sentiments are presumed to thakeork of policy entrepreneurs trying
to defend diffuse interests easier. In his studyagénda-setting in US politics, Kingdon
(2010, 166) describes the role of entrepreneugwasal “in the coupling at the open policy
window, attaching solutions to problems, overcontimg constraints by redrafting proposals,
and taking advantage of political propitious eveénis Kingdon’s (2010, 182) words, “any
crisis is seized as an opportunity.” When policyn@aws open, policy entrepreneurs are
central actors to promote policy positions as “adwes who are willing to invest their
resources — time, energy, reputation, money” (Kamgd010, 179). This requires that policy
entrepreneurs have developed their ideas or ppliogosals well in advance of a crisis that
opens a policy window (lbid. 181). Levine (1976) B8ites that “economic disruptions often
change the distribution of political power and ¢teeapportunities for public policy
entrepreneurs to rearrange things to their advaritalgspecially in times of crisis or
uncertainty opportunities for entrepreneurs open-up to “extploicertainty and engage in
speculative acts of creativity” (Sheingate 20037)1&ntrepreneurs are also instrumental to
build coalitions, as Sheingate (2003, 192) obseriles during times of crisis or uncertainty
when political entrepreneurs can offer alternatowe competing narratives that redefine
political interests in a manner that open up nealitonal possibilities.”

The role of policy entrepreneur is a factor thaides prominently in the literature on
how diffuse interests can be represented in pupblicy. The importance of policy
entrepreneurs to remedy industry capture and faiglithe mobilization of diffuse interests
had already occurred to critics of economic theorgd regulation. Focusing on the
distributional consequences of regulatory policands Q. Wilson offered an extension of

capture theories of economic regulation arguing thffuse interests do not necessarily go

8 Knightian uncertainty describes a condition in ethithe probabilities of alternative outcomes canbet
generated (Sheingate 2003, 191).
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unrepresented. Wilson ascribed the raise of saegulation in the 1960s and 70s that
conferred benefits to society as a whole at theeegg of a narrow few to “entrepreneurial
politics” in which an entrepreneur “serves as theawmous representative of groups not
directly part of the legislative process” (Wilso88D, 370). Policy entrepreneurs “mobilize
latent public sentiment (by revealing a scandatapitalizing on a crisis), put the opponents
of the plan publicly at the defensive (by accusthgm of killing babies or deforming
motorists) and associate the legislation with wjidshared values (clean air, pure water,
health, and safety)” (Ibid.). This kind of “entrepeurial politics” — that distributes benefits
widely and concentrates costs more narrowly - exed for diffuse interests to be represented
in public policy. As one example of how a skilledlipy entrepreneurs was instrumental in
passing consumer protection legislation servesdlgeof consumer advocate Ralph Nader in
the passage of the Auto Safety Act of 1966.

Entrepreneurs defending diffuse interests alsordéiggrominently in Mattli and
Wood’s “The Politics of Global Regulation.According to the authors, “the entrepreneur
involves himself or herself to the best of his er hbilities in the process of change, offering
counsel, logistics, financial and technical expesti or otherwise empowering poorly
resourced societal groups adversely affected byatpalatory status quo” (Mattli and Woods
2009, 28). In relation to Dodd-Frank, Woolley angedler (2011; 2014) found Elizabeth
Warren, a Harvard law professor, to be a crucglre in their research on consumer finance
protection reforms. This evidence from within aeas used in an inductive way here, to
develop a hypothesfsA more precise understanding of political entrepte is, however,
needed in order to specify entrepreneurial sudoedsfending diffuse interests.

The notion of entrepreneurship or political entegur has been attributed to
Schumpeter. Drawing on the Schumpeterian notiopotifical entrepreneurs, Beckert (1999,
789) considers the strategic agency of an entreprefas the innovator who leaves behind
routines” as necessary condition for institutioohbnge. He describes how entrepreneurs
have “the capability to take reflective positiorwtrds institutionalized practices and can
envision alternative modes of getting things dofieid.). While Schumpeter was writing
about capitalist entrepreneurs who introduce nesdycts, create new markets, or invent new
methods of production in a process he famously rdest as “creative destruction”
(Schumpeter 1934), his ideas bear resemblancdsetpdlicy process. Policy entrepreneurs

° Benett and Checkel (2012, 24) remark that ,itds mecessary for evidence to come from a diffecase than
that which led to the development of a new hypadthesis only necessary that any new evidence fiithin
the case be independent of the evidence that gedetee hypothesis.”
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can also invest in the development of new ideabriiog about policy change and attack
existing power monopolies (Patashnik 2008, 28).am often-quoted essay on political
entrepreneurship Sheingate (2003, 188) finds tbbtigal science literature converges on the
view of entrepreneurs “as creative, resourceful] apportunistic leaders whose skillful
manipulation of politics somehow results in theati@n of a new policy or a new bureaucratic
agency [...].” Building on Sheingate, two attributafsentrepreneurs are considered relevant
here: first, entrepreneurs shape political debdtgs defining problems and second,
entrepreneurs are a source of innovation, puttomgvdrd ideas and building supportive
coalitions to get new policies adopted. Entrepreaéunnovation is key to understanding
institutional change, as Sheingate (2003, 203gitaloriginal) put it, “[c]risesdo precipitate
change, but not always.” Instead, entrepreneuniabvation can be an important source of
endogenous institutional change.

The specific placement of entrepreneurs will diflenong case studies. Political
entrepreneurs are here considered separate fromeaters of consumer, labor, civil rights,
and other advocacy groups. From the perspecti&al$bury’s “exchange theory of interest
groups,” entrepreneurs provide selective benddigroup members and negotiate deals at the
political stage, thereby serving as central corsrecamong two different spheres. In other
words, entrepreneurs can organize new forms oécible action and make them politically
relevant. Following Wilson (1980) and Salisbury §2® policy entrepreneurs are here
conceptualized as not directly part of the legreéafprocess. Entrepreneurs therefore also
differ from government officials. What is more intfant than the specific placement in the
policy process, are the qualities of entrepreneesgertise, political connections and
willingness. Experts are one category often evoksdimportant advocates for diffuse
interests as policy entrepreneurs” (Mattli and Wo@®009, 32). Expert advice must fit the
needs of politicians, as Patashnik (2008, 20) fputa be useful in an age of sound bites and
thirty-second campaign commercials, expert adviagstnbe responsive to the needs of
officeholders for solutions to salient ‘problemsEXpertise alone will however, not bring
about policy change. For entrepreneurs to be héaeg,also must have an ability to speak for
others (such as an interest group leader) or droat#tive position (such as the presidency or
a chairmanship). Entrepreneurs are most influeatire@n they are politically savvy (meaning
they have the relevant political connections oratiegjng skill). Moreover, entrepreneurs
need to be willing to invest a considerable amafntsources (Kingdon 2010, 181). | will

test the following claimactivism of well-positioned entrepreneurs, as seus€ innovation,
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expertise, institutional resources and politicalnoections to exploit perceived political

opportunities leverages diffuse groups’ policyuefhce.

Government Allies

Elected officials are often considered as key actorpromote regulatory change in
the public interest (Mattli and Woods 2009, 32)ey¥mmight not just become more receptive
to consumer demands but they might actually tutm active “government allies” to promote
the consumer cause in coalitions with interest gso’ here are several incentives for elected
officials to act on behalf of diffuse interestsoRioting one’s personal interests and career
goal can be a strong motivator. Levine (1976, 48)1fs out that politicians might be “looking
for issue labels that will position them clearlydagffectively.” In short, politicians promote
diffuse interests when they expect electoral bémefecond, policymakers might want to
promote their ideology or values and affect thepshaf public policy accordingly (Wilson
1980, 123). In particular when officeholders araiposition of leadership, their actions are
publicly visible and command a sense of respongibiAs Derthick and Quirk (1985, 239)
argue: “If any officeholders have adequate incestito prefer diffuse over special interests,
leaders do.” In the terminology of social movemsanholars, elites (such as government
officials or parties) become “influential allies’ughing for the same policy goals (Tarrow
1996, 55; McAdam 1996, 30). In the EU, the Commoissand the Parliament have
traditionally been allies for diffuse interest gpsuPollack 1997, 579). Although there are no
electoral incentives for Commission officials, ti@ommission trying to expand its
competencies in areas such as consumer prote@folind an important ally in civil society
groups in pushing for pro-integrationist EU polgiedn general, diffuse interests figure
prominently on the political agenda when the legdiale of high-standard countries and
lobbying demands for harmonization by producers aadsumers are reinforced by the
“entrepreneurial role of the Commission eager twaase its substantive competencies” (lbid.
585). In this view, the Commission and the EP wlikir pro-integrationist agendas are
considered to be champions of diffuse interest®viging a natural ally” (lbid. 580). In
particular, individual Commissioners can becomecdtul promoters of diffuse interests
(Greenwood 2011, 37)

The advancement of public policy - for electoralideological reasons - can be a
strong incentive for politicians to promote diffusgerests, as Baumgartner et al. (2009, 25)
observe, “[iln order to run for higher office, aftall, one must point to a number of policy-

related accomplishments, so elected officials atesimply following the dictates of special
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interests, but also looking for the opportunityatbvance public policy in some direction that
they believe will be popular with voters or good foe country.” In their extensive study on
lobbying, Baumgartner et al. (2009) highlight thentrality of active policy advocacy of
government allies to explain policy change. Thepabade: “Policy makers and organized
interests frequently work in tandem to advocateicgoboals that they both share [...]
Government officials are themselves central adtoteese questions, not mere receptacles for
interest-group influence, as they are sometimeseheddn the interest-group literature. As a
result, most lobbying consists of working with edligovernment officials rather than only
trying to convince them to support some policy opti(lbid. 195).

In a follow-up study, Baumgartner and Mahoney (2(4®) conceptualize “lobbying
groups and government officials as parts of callecefforts to move policy in one direction
or another” in so-called insider-outsider coalisofrrom this perspective the road to success
in Washington is gaining government allies. Sudtgdsgislative battles are usually fought
by coalitions of insiders (government officials)daoutsiders (lobbying groups) with shared
policy goals, and not, as many interest group stchdhave depicted it, by outsider groups
trying to lobby largely inactive government offitsaGovernment officials are most likely to
join a coalition or “lobbying side” if other pronment officials (the White House or the party
leadership in Congress) associate themselves publith the cause and when outside lobby
groups have mobilized extensive resources (lbi@).2Government officials are likely to
invest resources into the promotion of a particgalicy goal if they can predict success.
They will therefore become active policy advocaté@sdependently of an individual group’s
resourcefulness - if they see large resources medil by outside lobbying groups
collectively. An interest group’s individual matariresources are hence not a good predictor
of its lobbying success. Policy influence of angiudual group cannot be derived from its
material resources but depends on context, narnelgnbbilization of other groups.

This approach shares some similarities with Sata{#998) “advocacy coalition” or
Trumbull’s (2012) “legitimacy coalitions.” Advocaayoalitions consist of governmental and
private actors working in tandem to promote a gosiolution (Sabatier 1998, 103). Drawing
on empirical evidence from several case studietydng the regulation of consumer credit
markets, farm supports and pharmaceutical regulatibrumbull (2012) provides an
explanation based less on individual group presthar on the need to build interest group
coalitions and to define policies in the publiceir@st through “legitimizing narratives.” He
argues that groups, including industry and consamempete with one another for a public
legitimate articulation of their narrow interesb dvercome this challenge, he introduces the

41

Lisa V. Kastner - «Restraining Regulatory Captur&hese IEP de Paris - 2016



concept of “legitimacy coalitions” to explain howatitions are forged between policymakers
and activists in order to broaden the societal lsdgegulatory legitimacy. Trumbull (2012,
24) concludes: “[W]hen state-activist coalitionsm@to dominate, the concentrated interests
of the producers tend to be either ignored or timeally excluded from the policy process.”
By focusing on the role of government allies in -pgform coalitions, so-called insider-
outsider coalitions, this study will build on inkig of these studies.

In the sequence of decision making, mobilization diffuse interests is here
considered to be a necessary condition for pulfficials to become leading advocates of a
policy proposal (Mahoney and Baumgartner 2015, 2G@yernment officials start to actively
promote a policy solution as partners in advocaittly wutside groupsfter or as a reaction to
intense mobilization of interest groups and an sssent of overall political receptivity.
Following this, | test the following hypothesisitense pro-reform mobilization leads to a
bandwagon effect that strengthens that side oflti®ate and encourages public officials to

actively side with the pro-reform coalition as “gawment allies.”

Conceptualization of the Causal Argument

Focusing on the question how diffuse interests vabte to have their preference met
in financial reforms, a necessary supply side fastch as the opened up institutional context
or policy window (in terms of access and recepgjvih times of crisis needs to be combined
with the organization of societal groups as a coateéd coalition. This, in turn, provides
sufficient resources and allows pro-reform coafiido channel wide-spread public support,
to align themselves with well-positioned elite edlisupporting the same policy goal. For
process-tracing, Beach and Pedersen suggesththaatisal theory be re-conceptualized into
a mechanism “composed of a set of parts (entitigaging in activities) to study the dynamic
transmission of causal forces through the mechamisproduce the outcome” (Beach and
Pedersen 2013, 110). | therefore re-conceptudlegheory here as a mechanism with five
distinct parts: (1) political opportunities openaipolicy window for diffuse interests in terms
of access and responsiveness, (2) diffuse intgresps form “countervailing force,” channel
public opinion, deploy expertise and exploit spigt of the opposition (3) policy
entrepreneurs support diffuse interest groupsg@¥ernment allies defend diffuse interests,
promoting the same policy goals and (5) finanagulatory reform outcomes reflect diffuse
interests. The context in which this mechanismyolthesized to function is characterized by

the presence of a legitimacy crisis that weakeasrtbumbent industry groups.
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The full mechanism of group-official relations tustrated in Figure 1. Following
Beach and Pedersen (2013, 29) each part of theamisch is conceptualized “as composed of
entities that undertake activities” while only teoslements of the mechanism are included
that are considered necessary to produce the oatcAotording to this approach, a causal
mechanism should be conceptualized as follows?* X(n1->)]*(n2->)] Y (read: X transmits
causal forces through the mechanism composed oflg@ntity | and an activity) and part 2
(entity 2 and an activity)) that together contrioud producing outcome Y under specific
contextual conditions. Visualizing these relatioms scheme is, of course, only a reductionist
way of modeling relationships among factors thatempirically much more complex and do
not necessarily unfold in a temporal sequence,dmpear in a parallel fashion or create
feedback effects. In fact, Beach and Pedersen 28d@owledge that this is an ideal typical
conceptualization that might not be feasible ircpca.

The relation between group behaviour and politigaportunities is probably best
understood as a dynamic interaction. While sociavement studies have traditionally
focused on how political opportunities affect cotlee action, mobilizing groups may as well
have an effect on different dimensions of politicgportunities, as McAdam (1996, 38)
writes: “By reacting to shifts in the broader ingtional environment movements become
significant change agents in their own right, noyanodifying the immediate prospects for
action, but potentially remaking features of thestegn as well.” Similarly, Princen and
Kerremans (2008, 1143) argued for a research prograt would “arrive at an understanding
of the dynamic interaction between effects of opaty structures of interest group activity
and the effects of interest group activity on opyity structures.” Integrating a more
dynamic understanding of the relationship betweditigal structures and collective action,
the theoretical conceptualization here proposeddhewing causal logic: while opened-up
institutional access and political receptivity @ivgrnment officials encouraged initial interest
group activities, it is only the extensive mobitisa of groups (in combination with the
support of other prominent entrepreneurs) that nadtleials into active government allies
advocating for diffuse interests. While diffuseeirgst groups can take advantage of political
opportunities created by political elites, the mseeis also possible: collective action of

lobbying groups can create incentives for elitegursue their own policy goals.
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Figure 1 A Causal Mechanism Of Group-Official Relatons: How Diffuse Interests Can Influence FinanciaRegulatory Politics
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Chapter 3

Methods

Defining Causal Mechanisms

Any discussion of process-tracing as a method tecti€ausal mechanisms needs to
start with a definition of the latter. Social sdifin research today puts “increasing emphasis
on causal explanation via reference to hypothestzedal mechanisms” and process-tracing
methods are deemed to be “particularly well-suft@dmeasuring and testing hypothesized
causal mechanisms” (Bennett and Checkel 2012, tgreT is no shortage in the social
sciences of definitions of causal mechanisms. Adiogr to Mahoney (2001), one can
distinguish among at least 24 different definitiamfscausal mechanisms. There is neither a
unified definition for causality nor is there agment about how to define causal mechanisms
(Marini and Singer 1988; Mayntz 2004; Hedstrom afitkoski 2010). The discussion of
causal mechanisms is inherently linked to the uUwgiohey understanding of causality in social
sciences. The minimal definition of a cause refersvents that “raise the probability of some
outcome occurring. X may be considered a cause ibfahd only if) it raises the probability
of Y” (Gerring 2005, 169). What is important foretlliscussion of causality here is that the
kind of causality assumed is clearly defined arad the method employed to detect the causal
mechanism fits this definition. | follow Beach arn@dedersen’s mechanism-based or
“mechanismic” understanding of causality (Beach Bedersen 2013, 76). A “mechanismic”
understanding of causality implies that X and Y érnked by a causal mechanism, a
“theoretical process whereby X produces Y and iti@dar in the transmission of what can
be termed causal forces from X to Y” (Beach andePgsh 2013, 25). This definition of a
causal mechanism differs from other authors in thdbes not assume a necessary regular
associatiort’ Causal mechanisms are understood by many authbies distinctly different to
empirical events or intervening variables (Beacth Bedersen 2013; Falleti and Lynch 2009;
Mahoney 2001). Instead, we need to pay attentiorthéo causal linkages between the
intervening variablesin the context of this theory-centric study, a neubm will be

19 Mayntz (2004, 241), for instance, defines causatmnisms as “sequences of causally linked evéats t
occur repeatedly in reality if certain condition® aiven.” According to Mayntz, “mechanisms statavh by
what intermediate steps, a certain outcome follfrars a set of initial conditions. A mechanism piaes a clear
causal chain.”
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understood as a system “that transmit[s] causakefofrom X to Y [...], assuming that the
context that allows them to operate is presenta{eand Pedersen 2013, 34). To underline
the focus on interacting causal processes of ewvethg a case, | will subsequently drop the

term “intervening variable” and speak of initialngbtions and outcomes, instead.

Operationalization of Process-Tracing Tests

The theoretical framework in chapter 1 has outlingolausible causal mechanism to
explain financial reform trajectories after thes@i In a next step, table 1 tries to
operationalize the causal mechanism in case-spaumigdictions about what evidence we
should expect to find for every single part of thechanism if the hypotheses are valid. This
is a crucial step in the research process thatvallavoiding what (Hedstrom and Ylikoski
2010, 54) call “lazy mechanism-based storytellifg.lhstead of a “narrative empirical
presentation of the story of events of the cask¢ &nalysis is “structured as focused
empirical tests of each part of a mechanism” (Beacti Pedersen 2013, 34). If empirical
evidence confirms the existence of each part ofnleehanism, it can be inferred that the
mechanism actually exists. The collection of engpirobservations for testing the presence of
empirical evidence for a hypothesized mechanisntheory-guided. Predicted evidence
“translate the theoretical concepts of the causathanism into case-specific tests [...]
focused on measuring the activities of entitiest ttnansmit causal forces” (Beach and
Pedersen 2013, 166). The purpose of the followewgien is hence tdesign tests “that can
measure and evaluate the existence of the diffgyans of a hypotheticalausal mechanism”
(Beach and Pedersen 2013, 107). The following @eetill refer to “unstructured” evidence,
as this has “greater exploratory potential andghdri probability of generating observations
for alternative hypotheses” (Kreuzer 2015). Instefdtating specific indicators, | will refer
to types of evidence, which allows for discoveraitgrnative hypotheses. | will follow Beach
and Pedersen in broad contours, albeit refrainingmf specifying probabilities in
mathematical formulas as suggested by the Bayé&sganof process tracing.

" The evidence for successful interest group lokdpyian be one of the following: if a proposal byenesst
groups actually is translated into regulatory ppbic if a regulatory proposal is removed from tigerada due to
an interest group’s intervention. Agenda-settingrigy qualified as successful lobbying if the pgligroposal
survives the decision making process. | speaklifyling failure if an interest group’s policy propbsloes not
make it into the policy process.
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Scope Conditions Present

Researchers analyzing causal mechanisms need #olyclgpecify the assumed
mechanism as well as the contexts in which theatanechanism is hypothesized to operate.
According to Falleti and Lynch (2009, 1151) “th¢eiraction between mechanism and context
is what determines the outcome. Given an initidl agfeconditions, the same mechanism
operating in different contexts may lead to diffareutcomes.” Since outcomes of causal
mechanisms depend on the contexts in which theyatpeFalleti and Lynch suggest that
analysts “specify the operative causal mechanisth[ar] delineate the relevant aspects of
the surrounding, that is those that allow the meisma to produce the outcome” (Falleti and
Lynch 2009, 1152). Context can be defined as thevaat aspects of a setting where the
initial conditions contribute to produce an outcortteugh the operation of a causal
mechanism (Ibid.). For the contextual conditioret thllow the causal mechanism to operate,
my conjecture is that the de-legitimization of thieancial industry due to the crisis
(temporarily) neutralized the financial sector'gamizational advantage and led to increasing
fractions with policymakers, thereby changing iaggrgroup dynamics. Financial industry
groups are here understood as “for profit firms &meir associations, which organize to
formulate positions over, and actively advocateuad) different aspects of regulatory
reform” (Young 2013, 2).

We would expect the post-crisis financial environinéo be characterized by
increased issue salience, which can be illustriayethe number of press articles dealing with
financial regulation. Increased salience shouldabeompanied by media reporting about
failure of financial regulation due to capture #at publicly discrediting the industry and
generating a situation of moral outrage. Media repg can be analyzed by systematically
reviewing press articles in major newspapers dgahith regulatory reforms in response to
the crisis. As signs of de-legitimization and weae industry influence, we should expect to
see policymakers’ reservation towards industry gsoor even divisions among policymakers
and financial industry groups with politicians @adj industry expertise into question and/or
judging industry proposals as not well suited toiidamage. Divisions can be visible if
communication levels among industry representatares$ policymakers drop with respect to
pre-crisis levels and/or if exchanges of informataiout intended policy change take place at
later stages between industry and policymakersfulther signs of de-legitimization, we
expect to see industry groups to refrain from bilogkhe legislative debate by using their
veto possibility in order to avoid reputational t0¢Steinlin and Trampusch 2012). We
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should also expect industry groups to soften thesgition or diverting their attention to other
stages of the policy-process altogether. Testimgdhhypotheses, we should expect to see
account evidence gathered from participants inebeslative debates verifying in interviews

that industry groups behaved in the way predicted.

Part 1: Political Opportunity Structures

In this part of the causal mechanism, | theorizedfollowing conditions to be present
in the case studies: qualitative changes in thd-g@ss institutional context in which
financial regulatory policies are developed as vadl increased political receptivity that
allows for increased access of diffuse interestigso We should first expect groups to have
greater access to the policymaking process due tuiaditative shift in the institutional
environment from financial expert committees to g@uownental agendas, parliamentary
debates and committees allowing new access poortscdnsumer groups. This can be
measured by monitoring shifts in venues and grouftdtions to formal or informal hearings,
gathered from official government websites. Accessterest groups to the policy process
can also be measured using interview data (Bindatkr2014, 532). The second expectation
is to see increased political receptivity (compaedy to pre-crisis levels) on the part of
decision-makers which can be derived from accouidieace from press statements as well as
from triangulating the interview material gatheredm policymakers and interest groups
involved in the legislative process. We should agpect to see increased levels of salience
of the reform issue analysed. A measure of puldlieisce can be collected by assessing the
amount of news coverage from major newspapers asithe New York Times, the Financial
Times and the Wall Street Journal. Further, anklelinto public salience, we should expect
public opinion to be in favour of reform, measutedstudying available opinion polls that

were produced in relation to financial reform pregls as indicators for public opinion.

Part 2: Diffuse I nterest Coalitions

This part theorized the following causal propositithe crisis-induced organization as
advocacy coalition spurred by the perception of indaw of opportunity allows diffuse
interest groups to effectively promote reform go@d$ by serving as link between public
opinion and policymaker and (B) by exploiting aitiplg of the oppositionTo reiterate,
diffuse interest groups - the initial conditiontins research project - can be defined as groups
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that represent a broad, collective interest (swchamsumers), as opposed to specific interest
groups that represent a narrow self-interest (sgcimdustry groups) (Beyers 2004, 216). My
concern here is with organized interest groupsoomél associations which organize to
formulate positions over, and actively advocate thiferent aspects of regulatory reform.
Interest groups can generally be defined as atttatsshow a minimum level of organization,
try to influence policy outcomes and do not compatelections (see Beyers, Eising, and
Maloney 2008, 1106). Trumbull (2012, 10) defineasuamer groups as diffuse and pragmatic
interests that pursue pragmatic policy outcomeghigir collective material interest (as
opposed to concentrated interests).

Formal organization is indispensable for the emsrgeof movements (Rucht 1996,
185). Generally, social movement scholars have tpdito the importance of available
“mobilizing structures” of sufficient strength t@igthe movement off the ground” (McAdam,
McCarthy, and Zald 1996, 8). These structures rdragge the loosely organized grass-roots
model to the formally organized interest-group maaligh its influence on lobbying, to the
formally organized party-oriented model with its gmasis on the electoral process (Rucht
1996, 188). Hence, we expect to see networking gngooups in a more or less formalized
coalition, including the mobilization of common argzational resources (such as financial
and human resources). We also expect to see neslilined groups that appear on the scene
and form coalitions among themselves based ondheeption of a “window of opportunity”
for reform. Empirical evidence of increased molaitian of a broad range of nonfinancial
groups (comparatively to pre-crisis levels) cargathered through a systematic search of web
pages and media sources or can be based on exiBfihgtudies on financial regulatory
politics.

If diffuse interests act as a transmitter of puldpinion, as hypothesized, we should
expect policymakers to justify policy decisiondight of perceived public pressure. Account
evidence to confirm this conjecture can be gathén@d media sources, secondary literature
as well as interviews with participants. Groups asttransmitter of public opinion, if they
organize, for example, telephone or email campaiigriseir constituency directly addressed
at policymakers. Diffuse interest groups might alsmome influential due to a split in
industry opposition and diminished policy dominarmdethe financial industry. We expect
newly mobilized pro-reform groups to either activeppose industry interests, thereby acting
as a “countervailing force” or cooperate in stramgelfellow coalitions with one lobbying

side of financial sector groups against anothebyoly side of financial sector groups.
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Increased actor plurality will be measured by conmggpre-and post-crisis levels, using
systematic media survey of groups involved in delaaid secondary IPE literature. Empirical
evidence confirming further weakening of the indys{such as refraining from veto
capacities, softening of positions, and confliatsragmentation among industry groups) can
be derived from industry position papers as welras triangulating interview material with

participants in the legislative process.

Part 3: Policy Entrepreneurs

This part theorized the following causal propositigpresence of well-positioned
policy entrepreneurs as source of innovation, mhog expertise, institutional resources and
political connections to exploit opportunities lexging diffuse groups’ policy influence. If
the proposition holds, we expect to see activecgadintrepreneurs supporting pro-reform
groups. To empirically determine acts of entrepuesteip is a difficult task, as Sheingate
remarks, “[...] the concept of entrepreneurship presecholars with an empirical challenge
when attempting to understand the process of chamgemust endeavor to find evidence that
can help adjudicate between mechanisms of chantperrahan outcomes, between an
endogenous process of entrepreneurship, an exag@nisis or critical juncture, and a self-
reinforcing sequence along a particular path” (&f&ie 2003, 201). Following Kingdon
(2010), actors are considered policy entreprenshien they have expertise, are well-
positioned and willing to invest resources. Morepariantly, entrepreneurs put forward
innovative ideas and successfully manage to buddlittons supporting the innovation.
Entrepreneurs are here conceptualized as not lgineatt of the legislative process, but as
intermediators between pressure groups and legiislathe presence of policy entrepreneurs
can be measured using account evidence from iet@syinewspaper articles and secondary

sources.

Part 4: Government Allies

| test the following necessary conditions: intemsebilization of diffuse interest
groups leads to a bandwagon effect that strengtthenside of the debate, with government
officials promoting the same policy solution as Vgmmental allies.” In terms of timing, we
expect to see intense mobilization efforts of diffunterest groups and active support of key
allies in government (such as the US Presidenbafpen before officials decide to join the

50



bandwagon, siding with the pro-reform side in artdéke partnership. The effect of increased
group mobilization on decision-makers can be meabkury triangulating account and
sequence evidence from interviews with governmdintials and/or their staff, newspaper
articles and press statements. Officials are censitigovernment allies when they take “a
leading role in trying to push an issue onto thermalg and to get results” (Baumgartner et al.
2009, 209). As empirical evidence for the presesfagovernment allies, we should expect to
find examples of interest groups serving as altersaurce of expertise to decision-makers,
teamwork, division of labor, timely exchanges ofommation and coordination among
advocacy organizations on the outside and goverhwfénials at the inside (Mahoney and
Baumgartner 2015). This account evidence is radbtiveasy to gather by triangulating
interviews with advocacy organizations, governnwgficials and their staff.

Part 5: Measuring I nitial Conditions and Outcome - Preferences and I nfluence

The outcome studied here - the degree of influesfcdiffuse interest groups on
regulatory reforms - is difficult to measure. It mot easy to quantify and conclusively
ascertain the precise achievements of group adyanabe course of the financial reforms in
the US and the EU. Many factors impact the sitmasonultaneously, making it hard to
establish the direct cause and effect of any oomifalike group advocacy, with any degree
of certainty. In general, measuring interest granffuence is not an easy task for social
scientists. According to Grossman (2012, 171) egegroup scholars trying to demonstrate
group influence in policy, have traditionally facdifficulties. As Hacker and Pierson (2002,
279) put it, “[iinfluence is an extremely tricky moept.” Two questions arise when trying to
measure influence, namely “how political influensexerted and what kinds of evidence are
relevant to judging the extent of a group’s pow@tacker and Pierson 2002, 278)Studying
lobbying influence naturally also raises questiohshe counterfactual: would the outcome
have been different in the absence of interest growbilization? It is therefore little
surprising that policy influence and lobbying sissdave been largely under-researched
areas (Mahoney 2007, 36; Lowery 2013, 1431).

2 Hacker and Pierson (2002, 279) identify three matiogical traps for researchers analyzing gropptitical

influence: (1) the problem of identifying multipleechanisms of influence, such as the differentiatietween
structural and instrumental exercise of power &) problem of distinguishing actors’ actual prefees from
their strategic goals that they deem more feagiyblen constraining circumstances, and (3) the obbf
distinguishing cause and association when tryingnter groups’ influence from ex post correlatioatlveen
actor preferences and outcomes (accidental coméspoe among groups’ preferences and policy outsbme
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Despite difficulties, there are complementary wapfs measuring interest group
influence in contemporary financial reform procesg@uaglia 2010, 21). Interviewing
becomes a very important source of evidence. li@@rvesearch, namely “interviewing those
involved on all sides, asking them what they weying to make happen, and then seeing
what actually occurred” (Mahoney 2007, 38) is oradke option. Accordingly, | asked actors
for concrete actions, what they did, but | alsduded questions about who they thought were
the most influential actors. Influence can alsonbeasured by comparing interest groups’
stated goals (as a proxy for their true policy poss), triangulated with contextual
information and interviews with other actors invedvin the debate (Mahoney 2007, 37). In
the case studies, regulatory change will be sydieatly gauged against the advocacy goals
of diffuse interest groups. Evidence of influenagelabbying success of an interest group
would be if “a specific proposal articulated astpdra lobbying effort can be shown to have
made its way into actual regulatory policy” (You@§12, 671). If, for instance, an item
survives the policy-agenda in spite of industrybigibg opposed to it, this evidence would be
an empirical indicator for failed industry captuteterest groups could, of course, see their
preferences reflected in a policy decision withbaving done anything to bring about this
policy outcome. While we should keep in mind thaidying success does not mean that a
group was influential, “it can give us a sense abvis winning and losing in policy debates,
and allow us to get a handle of why this is so” (ldiaey 2007, 44).

Preferences of the main policymakers and intenestas involved can be extrapolated
inductively by examining position papers, presdesteents and consultation documents as
well as by more than 100 semi-structured interviemith senior elites. Consultation
documents refer to comment letters to policy prafoshat are usually subject to formal
consultations held, for example, by European Cormsiars Directorate Generals. These
sources taken together provide a relatively systienpacture of groups’ mobilization and
preferences (Kliver 2009). The initial assumptienthat policymakers respond to public
pressure from their constituents, in the form deiest groups. But policymakers are not
merely on the receiving end of group pressure; thay have strong preferences of their own.
One can assume that policymakers are rational agtbose preferences are determined by
desires for re-election as well as the “likelihoafdsuccess in achieving their policy goals”
(Mahoney and Baumgartner 2015, 202).
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Table 1 Conceptualization and Operationalization othe Causal Mechanism

Conceptualization

Scope conditions present:
legitimacy crisis neutralizes
financial sector’s
organizational advantage and
leads to divisions with
policymakers, thereby
changing interest group
dynamics

(1) Favorable opportunity
structures: politicians under
public salience and electoral
constraints become more
receptive and grant new access
points to diffuse interest groups

(2) Diffuse interest coalitions:
due to a perceived policy
window, new coalitions
mobilize, enhancing collective
action capacity of diffuse
interests [...]

Predicted evidence
Increased salience of financial reforms -

Divisions among policymakers and
industry or at least reservation towards
industry groups

De-legitimization forces industry to
retreat and adapt its lobbying strategies

Increased issue salience of reform
measure; favorable public opinion

Increased receptivity of decision-makers
to diffuse groups

Quialitative shift in institutional
environment for reforms

Policy window triggers mobilization

Coalition-building among diffuse groups-
as countervailing force

Groups acting as opinion transmitters

Fragmentation among industry groups

Type of evidenceExamples)

Media reporting about policy failure due to unduaéustry influence
measured by systematic press survey as indicatdeddimacy crisis
Number of press articles about financial reformsaaneasure of salience

Policymakers call industry groups’ expertise inteegtion, find industry’s
proposals not well suited to limit damage, dropplexgls of
communication, exchange of information about inéehgolicy change at
later stages as a measure of divisions based oouat@vidence,
triangulating interviews with both actor groups apess articles

Softening lobby positions of industry comparatielpre-crisis level,
refraining from veto, diverting attention to othe&tages in the policy cycle,
measured using public position papers

Number of articles dealing with the CFPB as a measi salience
Polls indicating support of CFPB as measure of fubpinion

Increased receptivity (in comparison to pre-crigigels) measured using
account evidence from public documents and trisatgud interviews with
both policymakers and groups

Qualitative shift from expert committees (pre-srstuation) to
governmental agendas, allowing access for consgnueps

Crisis-induced mobilization measured by comparirgrgnd post-crisis
levels, using systematic media survey and secorBé&riterature
Networking among groups in more or less formalieeditions, incl. the
mobilization of common organizational (financialirhan) resources,
measured using account evidence from interviews advocates

Groups as opinion transmitter measured by groujvaEs (i.e. campaigns
addressed at policymaketahd policymakers referring to public pressure
Emergence of Baptist-bootlegger coalitions, measduieng interviews
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Conceptualization

(3) Policy entrepreneurs:
activism of well-positioned
entrepreneurs, as source of
innovation [...], leverages
diffuse groups’ policy
influence

(4) Government allies:
Intense pro-reform
mobilization leads to a
bandwagon effect that
strengthens that side of the

debate and encourages public -

officials to actively side with
the pro-reform coalition as
allies

(5) Outcome: Policymakers
enact financial reforms
reflecting diffuse interests.

Predicted evidence

Coalition-building among pro-reform
groups and well-positioned policy
entrepreneurs that can provide expertise,
institutional resources etc. thereby
leveraging advocacy groups’ influence

Elected officials become active allies
after initial intense group mobilization
and support of other elite allies
(Baumgartner and Mahoney 2015)

Diffuse interest groups and their
governmental allies cooperate closely
and push for the same policy solutions in
insider-outsider coalitions

Financial regulatory reforms reflecting
diffuse consumer interests rather than
interests of most resourceful groups

Type of evidence

Political actors are considered entrepreneurs whey have innovative
ideas, expertise, are well-positioned and willingrivest resources
(Kingdon 2010), measured using account evidenca fnberviews,
newspaper articles and secondary sources

Effect of increased mobilization on decision-makens be measured by
triangulating account and sequence evidence fraeriews, newspaper
articles and press statements

Government allies: close cooperation, coordinatioteam-like structures,,
timely exchange of information between policymakersinterest groups
which serve as source of expertise, measured trnlatigg account evidenc
from interviews with both actor groups

Lobbying success can be measured by comparingsitgroups’ stated
goals (as a proxy for their true policy positionsjangulated with
contextual information (letters, statements, fipasitions produced) and
interviews with actors involved in the debate rdjmgr success or loss in
relation to policy outcome

Counter-evidence to capture: if an item survivesphlicy-agenda in spite
of industry lobbying opposed to it

1)
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Data Sources

The strategies of data-gathering have been stedtaround process-tracing tests.
Process-tracing requires a critical evaluationhaf tollected empirical observations for the
theory test, so called causal process observatiglahioney 2001, 571). For this reason,
researchers should collect large amounts of data fx variety of sources. | have collected
data from three different types of sources: thseaech uses elite interviews with different
participants (as primary source) as well as newspagicles and academic and professional
publications about financial reforms (as publiclaigable secondary sources). This approach
of cross-referencing data by using a broad sanipieterviews as well as different types of
sources is referred to as “triangulation.” In amditto the interview transcripts, publicly
available secondary data including memoirs of pigdints, newspapers, press releases,
position papers, and industry reports in the aféemof the crisis offered a sizeable amount of
data and therefore an excellent opportunity foriadoscientists to study the politics of
financial regulatory reform. The financial presslather journalistic sources represented an
important secondary source to reconstruct and sssebilization strategies and expressed
preferences of different actors. Newspapers haogiged background material for pattern
evidence (e.g. number of articles dealing with bjextt as a measure of increased public
salience), sequence and account evidence.

Elite interviewing is the key data collection teajue employed in this research
project, as it is the research tool best suitatiéanethod of process-tracing for reconstructing
political events (George and Bennett 2005, 6; Tarid@07; Beach and Pedersen 2013,
Mosley 2013). Elites can be defined as “those wilbse proximity to power or
policymaking,” including elected representativegeaitive officers of organizations and
senior state employees (Lilleker 2003, 207).

In both cases, Brussels and Washington D.C., lolgoy based on formal procedures
as well as on informal decision making. About theekican Congress, Beckman and Hall
(2013, 208) note that “House-Senate conference dtie®s operate inside a proverbial black
box and remain largely impenetrable without systematerviews.” The same is also true for
the policy process in Brussels, where only few eysitic records exist about the many
important meetings and activities that occur ot official venues. One exemption is, for

instance, lobbying lists published by few MEPs whgive an extensive overview of all
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lobbying meetings taking place with interest grothfor getting inside political reform
processes that unfolded after the financial crigis, use of elite interviews as research tool
allowed me to investigate motivations and actigite those directly involved.

First and foremost the case study analysis drawseropirical material gathered
through 116 semi-structured interviesonducted between May 2011 and March 2014 with
representatives from civil society, internationabanizations, policymakers, industry and
regulators mainly in Brussels, London, Paris, Wiagtin DC and New York. 73 interviews
were conducted in Europe and 43 in the US, wittg@Bernment officials or employees of
public administration, 32 representatives from fimancial industry and 53 civil society
groups, including, consumer associations, NGOsteat unions® Most interviews were
conducted in person, only sporadically | condudtgerviews via phone or Skype when
personal meetings were difficult to arrange. Far lédgislative proposals investigated here, |
interviewed senior-level elites that had particulesponsibilities for the relevant legislative
proposal, as well as detailed knowledge of the nagons that took place. For the European
cases | conducted interviews with Commission dfgc(often policy officers or heads/deputy
heads of unit), Members of the European Parliamidiy policy advisors and affected
lobbying groups. For the American cases, | condlioteerviews with Congressional staffers
(often senior advisors), government officials aptevant interest groups. Interviews lasted
between thirty-five minutes and two hours, with aam length of approximately seventy
minutes:®

The interviews provided extremely rich data for stomcting the case studies.
Interviews were used here as suggested by BeachPaddrson (2013, 134) “to supply
account evidence, where we are interested in gaahts’ recollection of different aspects of
a process, and sequence evidence, where we wgather information about the sequence of

events that took place in a proce§sThe interviews were also used to identify the most

13 MEP Sven Giegold is one of a handful MEPs who jstileld information about meetings with lobbyiststioa
following website: http://www.sven-giegold.de/20tb®bytransparenz/.

% n the semi-structured interview “a general sejaéstions are determined by the interviewer béfomd, but
the questions are virtually all open-ended and igethe interview subject with a substantial amafrieeway
in how to answer them” (Leech et al., 210). The q&tstions ensure that the interview is focusedhen
theoretical framework of the research project.

15 A complete interview list can be found in the apie.
16 Anonymized transcripts of the conducted intervievilsbe made available upon request

" Beach and Pederson (2013: 99) distinguish betvieen types of evidence relevant for process-tracing
pattern (statistical patterns), sequence (temporalspatial chronology of events), trace (existefaavidence),
and account (content of empirical material).
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important conflict dimensions among stakeholdetthiwithe policy debat& Not least due to
the timeliness of the subject of investigation, dweting interviews with first-hand
participants and witnesses allowed me to gathesiderable amounts of information on key
political decision making in the aftermath of thwaicial crisis that | could not have obtained
from any other source including other publishedutoents, newspaper articles or secondary
literature. The benefit of such an approach isitredds “greater depth to a scientific analysis
of an event” (Lilleker 2003, 208).

To select potential interviewees | followed a naolability sampling approach, a
strategy commonly used by qualitative researchidrsre is no need for random sampling in
process-tracing studies, since the aim is not tkenggeneralizations from the sample to the
broader population but rather “to obtain informati@about highly specific events and
processes” through “the testimony of individualsomivere most closely involved in the
process of interest” (Tansey 2007, 768 and 769 Uihderlying principle of purposive
sampling is “understandinilpe process rather than representing a populafidason 2002,
97). The key strategy for drawing a sample in psedeacing studies is “to ensure that the
most important and influential actors are includeshd that testimony concerning the
processes is collected from the central playersiied” (Tansey 2007, 769).

Following this purposive sampling strategy, | fidéntified the most important actors
involved in the financial reform processes and apphed them directly. Specially, following
Tansey’s suggestion, | used a combination of pwwli and reputational approaches to
sample interviewees. In a first step, | selectetbmtial interviewees according to positional
criteria, identifying an initial subset of respont® due to a particularly important position
they held during the reform process which made entidheir relevance to answering the
research question. In the US case, memoirs of aleattors (“insider” accounts such as a
recently published book by Elizabeth Warren) asl wael detailed book-length journalistic
accounts of the financial reform process in respdosthe crisis helped to identify the key
players. For example, in the boolct of Congress former Washington Post managing
editor Kaiser provides a rich factual account oh@essional actions during the passage of
Dodd-Frank. In the bookFinancial justice” Mayer and Kirsch (2013) offer a detailed
journalistic account of mobilizing efforts on tharpof civil society coalitions in favor of a
new consumer agency. In the EU case, | relied dnigdy available data such as newspaper

articles and consultation submissions to idengfgvant actors.

18 The precise question asked respondents to “naenmdst conflictual issues of the proposal”.
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In a second step of the sampling approach, | sslesspondents according to the
reputational snowball method, “a chain-referralgess whereby [...] respondents are then
asked to provide a list of people they feel aréuaritial in the same field” (Tansey 2007,
770). This second step in the sampling approagbedeine to identify interviewees that | had
not initially presumed relevant to the researchjgmto To ensure that the interviews were
independent of each other, | have chosen an isigéhbf interviewees from a wide variety of
backgrounds, with only some interviews being linklsugh the snowball technique (Bleich
and Pekkanen 2013, 87). In particular to avoidddagsponses and include diversity, | have
not only interviewed the “winners” but also thestrs” of the political negotiations.

Although interviews have been acknowledged as beangimportant source of
information about lobbying, interview-based reshdnas been criticized for being subject to
misleading incentives (e.g. respondents might aargheir centrality) and for being false or
biased as interviewees might not properly recolpast events (Mahoney and Kluver 2012, 2)
or express opinions rather than facts (Rathbun 2688). One way to enhance the reliability
of interview material is to opt for a large sampletherefore conducted more than 100
interviews with participants who all enjoyed pragled access to the policy decisions under
investigation. It might also have played to my atege that the interviews with participants
did not take place long after the fact, therebyimining the problems of lapses of memory
and potentially biased observations. For exampigt, ihterviews with founding members of
the American and European pro-reform coalitionsktq@bace only two years after the
coalitions had been formed. Specifically acknowiedgWashington and Brussels elites’
capabilities and limitations, the interview guide®re tailored to the specific interview
situations following a suggestion made by Beckmana Hall (2013, 198; italic in original),
namely that “interviews with elite informants wdpkst when designed to extract information
about practitionersactual behaviorson specific casesn the recent past Accordingly, |
asked interviewees for concrete actions, what thidy but | also included questions about
their motivations as well as their estimations almmwsal effects. Given the timeliness of the
phenomenon of study and the relative scarcenessliable alternative sources for judging
motivation, interviewing was the only means thé&bwaéd for filling the gaps and uncovering

details for establishing causation. As Rathbun 8692) writes:

Interviews often involve conversations with indivals in a unique position to gauge

the importance of multiple and equally plausibleisa factors, which any research
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question of interest generally suffers from. [...ytRalarly when dealing with elites,
respondents are perfectly able to contemplate ribedier meaning of their actions just
as well as political scientists, although they doirs less self-consciously theoretical

terms.”

Nevertheless, in order to address the severe tionta of data collected through
interviewing, as mentioned above, the intervieweanat needs to be backed up by additional
data sources. In order to enhance the reliabilitthe collected interview data, | opted for
triangulation as an approach (Gallagher 2013, 1Bd¢. collected interviews are used as one
source among others, thereby allowing for crossregicing data with other publicly available
data such as policy documents, public statemertssabmissions to public consultations as
well as the financial press and other journalisbeirces as important secondary source to
assess the mobilization strategies and the explepseferences of different actors.
Newspapers have provided background material ftiegpaevidence (e.g. number of articles
dealing with a subject as a measure of increasblicpgalience), sequence as well as account
evidence (Beach and Pedersen 2013, 99). The umugrigea was to collect multiple
independent observations that would allow for civeglof sources against one another in two
different ways (Ibid., 128): by collecting obseneats from different persons representing
different sides (e.g., interviews with differentrip@pants from civil society, industry and
policymakers) and across different types of sour@eg. interviews, public documents,
speeches, newspaper articles etc.). Taken togetleemnbination of triangulation techniques
allowed me to never rely on one interviewee foeg fact that conclusions hinged on.

Almost all interviews were tape-recorded and althem were transcribed afterwards.
If the interviewee preferred not to be recorded ithterview involved written notes which
were supplemented immediately following the endtled interview. In few cases, when
interviewees were not willing to be recorded, Ikawtes instead. Interestingly, in the few
cases the interview was not recorded, the answenmespondents showed considerable
variation from colleagues whose replies were ore.tdarticularly, when asked about the
usefulness of policy input from civil society cdans, interviewees who were recorded gave
a positive assessment, while interviewees who were recorded judged slightly more
negatively. This kind of socially desirable respoigdin recorded interviews is of little
surprise, since the reform process had just hagpengas in some cases still under way at

the time of the interviews. At least, awarenesthid apparent bias in my interview material
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allowed me to acknowledge it during the evaluatamd interpretation. Other difficulties
during my interview research also stemmed froms#esitivity and topicality of the subject.
Some of the financial regulatory reforms in resgottsthe crisis had been highly conflictual
and contentious which industry groups strictly agipg regulatory reforms and spending
large amounts of money on advocacy campaigns tepteegulation whose implementation
was still ongoing at the time of the interviews.israxplains why some industry associations
declined to be interviewed on contested issues.

In the research process, the collection of therirgesr material was followed by a
gualitative analysis of the “raw” material (that @ata that contains relevant information
about the research question) collected. To “sysieally reduce complexity and bring our
data in a form that supports pattern recogniti@yan indispensable research step “[i]f we
want to find explanations linking conditions, etfgcand mechanisms” (Glaser and Laudel
2013). After the collection of the interview matdyil therefore followed strategies of data
reduction in order to systematically analyze tektdada qualitatively (Seidman 2006, 117). In
a first step, analyzing the interview material eoted required cleaning and condensing the
raw data contained in the texts — separating data fnoise.” At this stage it is indispensable
to familiarize oneself with the collected data nder to identify reoccurring themes (Ritchie,
Spencer, and O’Connor 2003, 221). In an effortink taw data to my research question, |
structured the interview data by indexing theméss Theans, once | had read the transcripts,
| marked passages of interest, and labeled thassmagas according to categories as a manual
operation. The categories attached to the passagésreflect either empirical information in
the text or categories derived from the literatunstead of working with unstructured raw
material, indexing allowed me to work with indextskts instead, which simply showed
themes or ideas being mentioned in a particulaiaeof the text with attached codes that list

the relevant themes addressed in each part ogxte t
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PART Il THE CASES

Chapter 4

Winner-Take-All Politics and Diffuse Interests:

The US Consumer Regulator

Introduction

On July 21, 2010 US president Obama signed the {Poddk Wall Street and
Consumer Protection Act (Dodd-Frank Act) into langluding major consumer protection
provisions which fundamentally changed the reguwatandscape for financial services.
Dodd-Frank's preamble declares one object to be pitotect consumers from abusive
financial services practices® Under title X, the reform law established the Gomer
Financial Protection Bureau (CFPB), a new fedezgulator with the sole responsibility of
protecting consumers from unfair, deceptive or afeupractices. There is wide agreement
among regulators, activists and industry represeetathat the consumer protection reforms
introduced in response to the crisis go beyond rfggsture politics.”

The political debate surrounding the creation o Hgency was characterized by
intense lobbying and mobilization by interest gr@fmm two opposing camps. An emerging
coalition of relatively resource-poor civil socieictors, including consumer associations,
trade unions, NGOs, grass-roots groups and smsilhéss groups actively supported the new
consumer regulator. They were opposed by a mucle pawerful financial lobby. Johnson
and Kwak (2011, 198) write, that the financial istty and its defenders “closed ranks”
against the bureau. Arguably, the new consumerabuagtracted more hostility from industry
groups than any other reform proposal after theisriStrong opposition came from the

American Bankers’ Association (ABA), the U.S. Chanlof Commerce and the Mortgage

¥ Dodd—Frank Wall Street Reform and Consumer Priotedict, Pub. L. No. 111-203, 124 Stat. 1376 (2010)
Preamble (describing the purposes of Dodd—Frank).
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Bankers Association (MBA). Against all odds, thevilcisociety coalition as actor group

usually classified as weak, managed to win a magtory, when the President signed Dodd-
Frank into law — including a powerful new regulator consumer financial products. In his
remarks at the signing ceremony of the Act, thesidlemt described the reform bill as “the
strongest consumer financial protections in histéy

Despite the fact that massive industry lobbying kadcessfully slowed down the
implementation process of US financial regulat@fprm - with 60 per cent of Dodd-Frank’s
rules not being in place by July 1, 2613 the creation of the CFPB was a unique win for
consumer advocates, who saw their main advocadg gi@aslated into policy. At the 2010
conference of the American Council on Consumerréstis, Ed Mierzwinski (2010, 596),
consumer advocate at the U.S. PIRG, celebratedbtiteau as a huge victory for the
consumer movement: “Over the past year, the taaditiconsumer movement aligned itself
with civil rights, labor, senior and other groupséd off against a phalanx of powerful special
interests hell-bent on beating our big idea thatsomers deserved an independent agency
[...] They lost. We won.” Given the strong oppositifivam industry groups, the fact that the
CFPB came into being was truly a “remarkable evdémtbolley and Ziegler 2011). The
outcome is puzzling, as we would normally expectransourceful groups to have more
political influence. In particular, the U.S. bangimdustry is one of the most resourceful,
powerful and politically savvy actor in Washingtaminning many of their political battles.
The CFPB is therefore a case in point to studypgbeer of weak interests in financial
regulation. Why was the U.S. banking industry ndedo beat out consumer groups? What
explains that actors considered as weak and pedppeevailed over more resourceful and
dominant actors?

In this chapter | look beyond the impact of matérieesources in influencing policy-
decisions. This chapter offers one of the firsiodahy analyses of the successful creation of a
new financial regulator with the sole responsipitd protect consumers (for other studies, see
Kirsch and Mayer 2013 as well as Woolley and Zieg@l1l and 2014). Analyzing consumer
credit market reforms is particularly interestingchuse abusive consumer lending practices,

in particular in the mortgage market, but alsoetation to credit cards and other subprime

% president Barack H. Obama, Remarks on Signingltbdd—Frank Wall Street Reform and Consumer
Protection Act (July 21, 2010)vailable at http://www.whitehouse.gov/the-press-office/remapkssident-
signing-dodd-frank-wall-street-reform-and-consurpestection-act

2L Updated versions of Dodd-Frank Progress Report®auis Polk are available at http://www.davispothrd
Dodd-Frank-Rulemaking-Progress-Report/.
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consumer credit products, have allegedly contritbute the financial meltdown starting in
2007. In offering a close empirical analysis of ausal mechanism at work that allows
diffuses interest groups to leave their imprintfiolncial regulatory reforms the account here
will be dealing with a side that is less well-knotarresearchers.

This chapter is organized as follows. It startshwat brief discussion of the main
characteristics of the new regulatory agency thas wstablished as part of the Dodd-Frank
regulation in 2010. A considerable part of the coner groups’ positions is reflected in the
consecutive drafts, while this is not the casetlierpositions taken by the industry groups. It
then outlines the political struggles surrounding treation of the new regulator, highlighting
the position of the financial industry and consurgesups on the legislative proposal. The
next section will interpret the policy process Ipplying the theoretically derived hypotheses
to the empirical record of the case study by emplpyhe method of process-tracing. The
chapter will conclude by reflecting on the implicais for our understanding of regulatory

capture.

Regulatory Change and Group Influence

Before the Dodd-Frank Act went into effect, theerabking authority to implement
federal consumer financial protection laws wasdbrdneld by the Federal Reserve System.
The authority to enforce the federal consumer furnprotection laws and regulations,
however, was spread among different banking regrdathe Federal Trade Commission
(FTCY? and the Department of Housing and Urban DevelopniidiuD).”® Prior to the
reforms, consumer protection functions were scadteamong different banking regulators.
The system of consumer finance protection at tleeaévthe crisis was marked by regulatory
gaps, allowing for ruthless lending practices whadntributed to increased defaults and
eventually to the meltdown of the U.S. housing rearRhe consequence of lax regulations
was a “downward spiral in lending standards” wigmders shopping for the weakest state
laws and nondepository institutions trying to escapgulation entirely (Engel and McCoy
2011, 166). In their analysis of the crisis, Coottyal. (2011, 76) conclude that consumer

%2 The FDC had authority over non depository instits.

% The Office of the Comptroller of the Currency (OCC) supervised national banks; the Board of Governors of

the Federal Reserve System (FRB) supervised damesérations of foreign banks and state chartesstkd
that were members of the FRS; the Federal Deposit Insurance Corporation (FDIC) supervisedesthirtered
banks and other stathartered banking institutions that were not members of the FRS; the National Credit

Union Administration (NCUA) supervised federally insured credit unions; and the Office of Thrift Supervision
(OTS) supervised federal savings and loan assoo@mtnd thrifts. The five banking regulators weharged
with the two pronged mandate of regulating for sasd soundness, as well as consumer compliance.
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protection laws which were in place prior to thisisy were “ineffective.” In their analysis of
the root causes of the crisis, they find that ‘e textent that more vigilant consumer
protection would have dampened demand for housmgs effect on the mortgage markets,
the run-up and subsequent decline in house priagist imave been less dramatic and the crisis
less severe” (Cooley et al. 2011, 75). In sum, f@dareemption but also the fragmentation of
the U.S. consumer financial protection regulatoggtem led to loopholes, regulatory
arbitrage and lax regulations.

In order to address the regulatory failure of thstpthe Dodd-Frank Act centralized
consumer protection regulations at one single agembich operates independently, well-
funded and under the leadership of a single diredtahereby translated one of the key
demands of consumer groups into pofitfhe Bureau passed as Title X of the reform law as
an independent regulatory agency with the soleorespility of protecting consumers of
financial products. CFPB’s mission is to ensurattll consumers have access to markets for
consumer financial products and services [that] faie transparent, and competitive.”
While the CFPB is administratively located withivetFederal Reserve System, the Board of
Governors cannot interfere. In charging one singtgency with consumer protection
responsibilities, the reform succeeded in repla@ngatchwork of seven different agencies,
thereby consolidating and strengthening the remgulaif consumer financial products. CFPB
not only consolidates consumer protection functiboosn different agencies but also from
different consumer protection statutes (such aslthé in Lending Act and the CARD Act
of 2009). The new bureau also hosts a nationalusnas complaint hotline as a single toll-
free number for consumers to report problems akaseh new Office of Financial Education
to promote financial literacy. Funding and poweirshe new bureau are comparable to those
of other federal financial regulators (Wilmarth 20904; Pridgen 2013, 7).

Some might object that the new regulator for corsuproducts was “merely a fig
leaf covering the raw influence of concentratecenests” (Trumbull 2012a, 28) in the
financial overhaul. A reason to think that this wead the case is the amount of resources the
industry invested to defeat the new bureau. Inglugtoups had clearly preferred the status
guo and the regulation passed in spite of induattgmpts to block it. Moreover, a broad

range of experts including consumer lawyers, ingugtoups and consumer associations have

** Interviews with consumer advocates in Washingta®.Pconducted in September 2013 and in February and
March 2014.

% Dodd-Frank, § 1021(a).
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widely acknowledged the CFPB as a powerful new leggu (Pridgen 2013; Caggiano et al.
2010). Taken together, the new bureau should “sasv@unterweight within the government
to a set of regulatory agencies that have histityisaen the world from the perspective of the
banks they regulate rather than the costumers gdyyethose banks” (Johnson and Kwak
2011, 200).

In the final bill the pro-reform advocates met theiajor policy aims: in accordance
with activists’ wishes the new bureau has significauthority on rules supervision and
enforcement over banks and non-banks, market-vwoderage, a single director, its funds are
not subject to the congressional appropriationsgs® and it allows states to adopt stricter
consumer protection rules. Table 2 summarizes thie features of the CFPB as signed into
law by the President in July 2010. The Dodd-Frarmk delegated three types of authority to
the new bureau: the CFPB conducts rule-making, rsiggen and enforcement for federal
consumer financial protection laws. The CFPB isfiitst federal regulator that not only has
the ability to write rules for non-banks, but isalhas the ability to supervise and examine
non-banks. It is a first in the history of non-bartkat they are subject to examination by
federal regulators. This makes the CFPB a much gaivegulatory for consumer financial
services than the Federal Trade Commission wittsale authority over nonbank entities
(Pridgen 2013). Consumer advocates thereby sawjar malicy goal reflected in the final
legislation?® With regards to small banks (under $10 billiomgustry lobbyists negotiated a
semi-carve-out. The new Bureau has the authoritgviersee very large banks, thrifts and
credit unions with assets over $10 billion and reorkbbusinesses (companies that can offer
consumer financial products or services withoutitgva bank, thrift, or credit union charter).
Consumer advocates counted the semi-carve asial pastory, since the CFPB still kept its
rule-writing authority over small banks. With agl& director as head of the agency (instead
of a five-person board), consumer advocates sashean&ey demand translated into policy.
With regards to funding, the agency has indepenfienling specified as a per centage of the
Fed’s budget and is not subject to the appropnatfrocess. The fact that the CFPB receives
its funding outside of the appropriations processs van important aspect for consumer
advocates, since it avoids “a mechanism for imgpsimdesirable political pressure” (Cooley
2010: 79).

% Interview 65a with representative of consumer eission, Washington DC, 5 August 2011.
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Table 2 Main Features of the CFPB under the Dodd- Franka&dSigned into Law in 2010

Regulatory Policy Reform measures in line with congmer groups’ demands

Structure/Head Single director appointed by the President for &ryterm, agency
established within the Federal Reserve System

Funding Transfer of 10-12% of the Federal Reserve Systeoiget

Coverage/Authority Broad powers over any person, other than thosecgtptarved out
from the Bureau’s authority, engaged in the priovni®f a consumer
financial product or service

Examination & enforcement Smaller financial institutions (with assets of $fillion or less) will
power over smaller financial continue to be subject to the examination & enforeet authority of

institutions their current regulators
Relationship to state law Would only preempt state laws to the extent ofrthrionsistency,
(federal preemption) state laws providing greater consumer protectiemat to be

considered inconsistent with federal law

Compromises/losses for consumer groups

Financial Stability Oversight Financial Stability Oversight Council with abilitg set aside CFPB
Council oversight regulations if the regulation “would put the safatyd soundness of
the banking system or the stability of the finahsistem at risk”

Notable carve outs Carve out for auto dealers and small business
Authority over consumer CRA exempt from CFPB authority
laws

Source:Assembled by the author.

Another important provision is that the Dodd-Frafkt curbs federal preemption
which had previously prevented effective pro-consustate legislation. The law functions as
a federal “floor” (not a ceiling) which allows s¢sgtto raise the level of consumer protection,
one of the key demands of consumer advocates. Xid&pands state authority by allowing
states to adopt stricter consumer protection lawsop of the federal regulations. The law
does, however, preserve the possibility of OCC pp®sn of state laws for national banks
and federal thrifts (Cooley et al. 2011, 79; Engeti McCoy 2011, 255). Preemption was a
loss to industry groups that had lobbied for the®BRo have preemptive authority, arguing
that “one rule at the national level is easieramply with than 50 rules at the state lev&l.”

27 Interview 100 with financial industry lobbyist, \8tsington DC, 16 September 2013.
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Among the legislative compromises that had to bedlemdy consumer groups,
according to one activist, “none materially wealdrtee bureau® For example, the
Bureau’s rulemaking authority is somewhat restdctyy the provision that a two-thirds
majority of the Financial Stability Oversight Couln&SOC) can set aside CFPB rules if they
threaten the safety and soundness of the finasgsaém (Cooley et al. 2011, 78). Moreover,
despite lobbying efforts of consumer groups, th&®Bloes not have the power to regulate
credit insurance or auto-dealers. Another losse@afly to community groups, was that the
Community Reinvestment Act (CRA) was not transférte the CFPB’s authority. The
Independent Community Bankers Association argued shtransfer of authority over the
CRA to the new agency would risk safety and sousslrexaminations to be trumped by
consumer protection considerations (MacPhee 2(D8&3pite these compromises, the final
legislation was clearly a victory to consumer adtes, who saw their main advocacy goals
translated into regulatory reform. The next sectwall provide a brief overview of how

legislative struggle that lead to this outcome id€d.

The Legislative Struggle for the CFPB

To define the temporal context in this analysig fimancial crisis that originated in
2007 provides a clear starting point that setscthesal mechanism in motion. The case study
analysis therefore starts here with a brief chrogplof the passage of the reform law starting
in early 2009, when legislative debate about pastiscregulatory reform started to unfold.

In June 2009, the Treasury included a proposal éva& consumer agency in its 90-
page White Paper, entitled, “A new foundation: Rklig Financial Supervision and
Regulation,” which served as a blueprint for fin@hceform. The White Paper proposed five
objectives for financial reform including a “Consenfinancial Protection Agency (CFPA),
with the authority and accountability to make stirat consumer protection regulations are
written fairly and enforced vigorously” (Departmesitthe Treasury 2009). Subsequently, the
legislative debate moved to the House of RepreBeasain September which passed its bill
in early December 2009. The main venue of discassias the House Financial Services
Committee, chaired by Representative Barney Frah&.Senate Banking Committee chaired
by Senator Christopher Dodd discussed the bill betwFebruary and March 2010. The
Conference Committee finalized its report on Jufe 2010. The bill subsequently moved

separately to both the House and Senate floorsenheras voted on during the last week of

2 Interview 89 with consumer advocate, Washington D&September 2013.
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June by the House and mid-July by the Seffa@n July 21, President Barrack Obama signed
the Dodd-Frank Wall Street Reform and Consumereetmn Act into law.

At several stages during the legislative processsage of the CFPB was at the
tipping point. In order to secure a bipartisan d8alnator Dodd had set out to a compromise
that would have strengthened the consumer protediigsion of an existing federal agency,
instead of creating a stand-alone bureau (The Biatlet Journal 2010). According to Senator
Bob Corker, the CFPB’s creation was “the most caies issue” and was “the elephant in
the room” during the Senate’s negotiations thavgmeed any bipartisan agreement on the bill
(Rowley and Lerer 2010). On March 15, 2010, theaB=@ommittee on Banking, Housing &
Urban Affairs proposed a new bill, the “Restorinmérican Financial Stability Act (RAFSA)
of 2010” (S. 3217) including a new independent comsr agency housed at the Federal
Reserve, “an idea that had emerged from [Doddi#gdanegotiations with Corker” (Kirsch
and Mayer 2013, 93). After the Senate Banking Camemireported the bill, Republicans
blocked the legislative proposal before it everiyusdached the Senate floor in April. Under
Senate rules, the Democrats needed 60 votes tocamera Republican filibuster and move
forward with debate (New York Times 2010b, 201@x). May 5, Senator Shelby introduced
amendment S.3826 on the Senate floor that woulde heeakened CFPB’s powers and
removed its independence, by placing the bureaeruRBIC’s control and barring it from
examining or regulating depository institutions (arth 2012, 888). The amendment was,
however, defeated by the Democratic majority in S®nate. Eventually, on May 20, 2010,
the Senate, by a vote of 59 to 39, also approvewmprehensive financial reform bill,
including title X, a Bureau of Consumer Financiabtéction within the Federal Reserve
System, which would be provided similar authoritee@r consumer financial products and
services as proposed for the CFPA by the Hous¢HbiR. 4173). The Senate’s vote paved the
way to convene the House-Senate “Conference Cogghitb reconcile the two different
bills and settle on a compromise.

The proposal of an independent consumer reguldtieddwo coalitions against each
other. From the beginning, business groups — mairdyAmerican Bankers Association, the
Mortgage Bankers Association of America and the Aca@ Chamber of Commerce —
opposed the legislative proposal of a new consuragulator. These groups are well-

organized and possess ample material resource@rdieg to the Center for Responsive

% The Administration’s CFPA Act; H.R. 4173, Title |\s it passed the House, and S.3217, Title X, pessed
the Senate.
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Politics, the financial industry mobilized and sp&824.6 million on lobbying in 2009, more
than any other sector except for the health sedbich spent $263.6 million during the same
time period (Mayer 2009). The US Chamber set upstaptheCFPA.com” website and
started an advertising campaign of at least $Aanilhimed at defeating the new bureau. In a
testimony before the Senate Committee on Bankidgdtd Yingling (2009), president of the
ABA complained that the CFPB would undermine inrtrg limit consumer choice, and
complicate existing regulatory structures and dipprtionately burden small banks and
credit unions. The Bankers Association’s publiccoptagainst a consumer agency and the
appearance of the President of the ABA to testiffront of a Congressional Committee made
clear that preventing the enactment of a consumezan was of high legislative priority to
the industry.

The new consumer regulator was actively promoted lmew pro-reform coalition,
acting as a countervailing force to industry ins¢ése About the same time the US
administration brought forward its reform proposasnew coalition of about 250 civil
society organizations started to actively suppbet ¢reation of a consumer regulator. The
U.S. Public Interest Research Group (PIRG) togethtir other NGOs and the largest labor
groups including the AFL-CIO and the SEIU estaldista new and unprecedented coalition
of labor, civil rights, small business, and servoganizations, formally announced in May
2009 as “Americans for Financial Reform” (AFR). Tloemation of such an alliance in the
financial services sector, representing “a cohesoreindustry voice,” was a unique event in
American history (Woolley and Ziegler 2011, 23).n&0scholars refer to the mobilization
that took place in response to the crisis as tbarth wave of consumer activism” (Cohen
2010, 235).

In terms of material resources, the pro-reformitioal was clearly outmatched by the
opposing financial industry lobby. Funding for peferm groups became available from
progressive foundations, with AFR raising about$tillion Dollars in the first year, only a
fraction of the financial industry’s lobbying budgé Nevertheless, consumer and labor
groups, representing diffuse interests, saw thesfepences translated into public policy,
despite of more resourceful and influential oppdseAs one consumer activist commented

on the legislation: “Compared to a world where veeild not make a single advance on

% The website is no longer operational and redirectstp://www.cfpbspotlight.com/.

3 Interviews, Washington DC, interview 10 with conser advocate, 28 September 2013; Interview 2 wiéttiet
union representative, 10 February 2014.
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consumer regulation for decades, this is a big ghaff How did diffuse consumer interests

come to be reflected in the reform outcome?

Advocacy for a new Consumer Finance Regulator

To respond to this question, | use the theorefreahework as outlined in the theory
chapter. Four necessary conditions are considesedrekevant for regulatory change
representing diffuse interests. First, it is hygsiked that a qualitative shift in the
institutional context for financial regulation ogzhup a policy window for diffuse interests in
the wake of the crisis in terms of access and respeness. The second hypothesis is that
perceived political opportunities incentivized tfeemation of collective action among pro-
reform groups which served as transmitters of publpinion to policymakers. A third
hypothesis postulates that the policy impact of Ilgewnobilized groups was leveraged by the
presence of well-positioned policy entrepreneursurth, governmental allies actively
defended diffuse interests on the political stagetking in team-like structures with pro-
reform advocates. The outcome is regulatory chémagereflects diffuse interests. The causal
mechanism is set in the post-crisis context causerhl outrage in form of a “legitimacy

crisis” and (temporarily) disempowered concentraméerests.

Contextual Conditions. Post-Crisis Financial Regulatory Environment

The post-crisis environment in which regulatoryoref was developed was one in
which the legitimacy of the financial industry aitsl practices were largely contested in the
public realm. The heightened media attention ralsethe crisis increased the perception of
undue industry influence. Major newspapers pubtisiegorts and articles where the financial
sector was shown in an extremely unfavorable lihe New York Timagpeatedly cited the
Center for Responsive Politics and the Sunlightigiation quoting reports on the financial
sector’s spending on lobbying (New York Times 20¥&att and Lichtblau 2010; Protess
2011). CNN Money released an article citing PIR&tatistics as well as a Public Citizen’s
report about financial institutions hiring some A00lobbyists since 2009 (Liberto 2010).
More information came to light about how bad indygtractices were. The non-profit Wall
Street Watch project attracted public attentiorhvatcritical report on the financial sector’s

political influence called “Sold Out.” The non-piofpublic broadcasting service PBS

32 Interview 3a with consumer advocate, Washington ®September 2013.
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portrayed a similar message in a documentary éassd called “The Warning,” which was
but one of a whole series on industry malpractibas PBS showed throughout 2009.

Regulatory reform became susceptible to publicamgrpushing financial regulatory
reform into the arena of “noisy politics,” to usel@epper’'s terminology. As aforementioned,
heightened salience is an important dynamic, asait be a strong motivator for elected
officials to act against narrow industry interesteung (2013) could show empirically that
financial regulation became highly salient with tiweder public during the early reform
period, from mid-2008 till mid-2009 by assessing #mount of news coverage in the general
interest press as well as in the regulatory potisgnmunity. The subprime mortgage crisis
also directed attention to shortcomings of the texgs consumer protection framework,
bolstering the demands by pro-reform advocatesteTisdlittle doubt, that problems with the
consumer protection framework, including wide-sprgaedatory lending practices, were
evident at the time of the Obama administratiomfnmm effort. The pre-crisis regulatory
system had largely been criticized by scholars @amsumer advocates for being dispersed
and putting too little focus on consumer protectidmalysts have pinpointed failures in
consumer protection as “the detonators and amdifien the crisis and subsequently
demanded more effective consumer protection iniprav of financial products and services
(Melecky and Rutledge 2011). This analysis wasdgrpased on the experience of the U.S.
housing bubble, which was made possible by detdimg mortgage origination and
underwriting standards. Accordingly, the Senaterepn the Dodd-Frank Act concluded in
April 2010, that “the current system of consumetection suffers from a number of serious
structural flaws that undermine its effectivenassjuding a lack of focus resulting from
conflicting regulatory missions, fragmentation, aadulatory arbitrage” (US Senate 2010).

In light of the devastating consequences of thanfonal crisis, policymakers started to
call industry groups’ expertise into question, apfRsentative Brad Miller remarked in a
statement in March 2009 about intended mortgagemef‘The political climate has changed.
The foreclosure crisis has wreaked havoc on midi@iss families and our economy as a
whole. The industry's arguments [...] are not atatlvincing” (The Washington Post 2009).
Commenting on the legislative proposal of a newsaomer agency, Miller argued in favor of
stricter consumer protection and against the raterof increasing access to credit the
industry had promoted for years: “Our economy isairdeep hole dug by the financial
industry. For years they defended every consumedirg practice, regardless of how

predatory the practice appeared on its face, asssacy to make credit available to ordinary
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Americans. And the result was eye-popping profitsthe industry and millions of middle-
class Americans hopelessly in debt, trapped byféamdtble fees and penalties explained in
legalese in tiny print. We can't let that happeaiag(cited in Durbin 2009b).

With their reputation highly damaged in the aftettmaf the financial crisis and under
the lasting impression of the crisis and moral ager about banks misbehavior, financial
lobby groups had partly lost their political levgea The financial sector was the culprit of the
crisis. The following de-legitimization was cleaflsit by those lobbying on its behalf, as one
interviewee for this research project put it, “witte crisis the industry was not in a position
of strength because we had made mistakes and licg pwakers were looking to strengthen
the regulatory framework around that. So it isidifft for an industry who is culpable [...] to
come in and say here is what we think you shoultbdix it.”*®

Increased issues salience in the regulatory refoomtext was accompanied by
gualitative shifts in policymaking displaying inaseng divisions among policymakers and
the private sector. In his Wall Street speech imilA3010, the President made clear that he
regarded consumer protection as an essential etevhéme financial reform, thereby risking
“increasingly fractious relations” with the finaatiindustry (Cooper 2010). In April 2010,
The New York Timdsghlighted the President’s stance against trenfiral industry:

“Addressing leaders of New York’s financial gianis¢cluding Goldman Sachs, Mr.
Obama described himself as a champion of changénbatbattalions of financial

industry lobbyists’ and the ‘withering forces’ die economic elite. With his poll
numbers sagging, the choreographed confrontati@mee aimed at tapping the
nation’s antiestablishment mood as well as musdingncial regulation legislation

through Congress” (Baker and Herszenhorn 2010).

Several examples from my interviews illustrate ttieg regulatory dialogue among
industry groups and government officials had seffefrom considerable cracks since the
crisis. One indicator of such a crack is that foiah groups learned about legislative
proposals and intended policy changes much lager it the past, largely excluding industry
groups from the agenda-setting phase of the decisiaking process. Interviews conducted
with industry groups in Washington DC corroboratestary that their knowledge of the
particular content of the proposed consumer agenoy to the Treasury’s blueprint in June

3 Interview 100 with financial industry lobbyist, \tsington DC, 16 September 2013.
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2009 was either unknown or extremely fuzzy. Sondustry representatives reported that
they saw themselves “cut out of the process” dugagy legislative debatés.About the
Treasury’s White Paper, one industry representagugmbered talking to Treasury officials
but having “very little impact on the administratie thinking on the consumer side of the
law.” He also described how the regulatory dialobad noticeably changed after the crisis,
saying that regarding the policy proposal of a memsumer watchdog, industry associations
“had almost no contact with the administration,” ieth he characterized as “extremely
unusual.” When financial industry participants wereited to the White House, the
administration would listen, but not negotiate pag lobbyists reported: “I was invited to the
White House a lot at the beginning. There were [geafno would always talk to me and we
had very good conversations. | can't say that twapted to negotiate with us in any way.”
Finally, when the White Paper was issued in Jurt®20cluding a detailed provision on the
creation of a consumer agency, industry groups Waghast about was in it> Another
interviewee from the industry side remembered latdpyn regulatory reform to have been
“very frustrating” and “difficult.” About the leglative process, he recalled: “We were able to
have a little bit of consultation with Barney Frankhile the House was putting together its
bill, but not a lot and very little with Chris Doddl am not sure we had any?"Banking
lobbyists’ policy influence was largely curtailed the immediate aftermath of the crisis.
According to this industry lobbyist: “When | wagitig to get something done for the biggest
banks there was not a lot | could d.”

A senior level government official, directly invas in the drafting of the White Paper
confirmed that relations with industry groups wéres cozy than before the crisis: “We did
not share our views with [financial sector group&rtly that was a response to what many of
us thought was an excessive involvement of thentirz sector in prior attempts to regulate
the market. We had meetings with them all springanous aspects of reform to solicit their
views, but we did not invite them into write anytyj to draft anything, or to shape our policy
and that was very much a conscious chofted”Senate staffer confirmed that in the context

of the crisis and increased public attention, baghobbyists had lost their political leverage:

3 Interview 113 with banking lobbyist, Washington %5 February 2014.
* Ipid.

% Interview 1 with banking lobbyist, Washington DZI) September 2013.
37 Interview 113 with banking lobbyist, Washington D5 February 2014.

3 Interview 5 with government official, 10 March 201
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The banking lobby is not well loved by the pubincgeneral, but usually because the issues
are not so out front and center as the financiaiscf...]. The public doesn’t quite get as
engaged on these issues on a normal basig”general, industry views seem to have
mattered less to policymakers in the immediaterafath of the crisis.

Adapting to the new regulatory environment, finahandustry groups also changed
their lobbying strategies, refraining from outrigigtoes. Albeit the banking lobby opposed a
new regulatory agency, Edward Yingling, Presidehth® ABA testified in front of the
Senate Banking Committee in July 2010, saying ttied banking industry fully supports
effective consumer protection.” Instead of seekimgeto regulatory change, he also offered
“to work with the Administration and Congress tdh@ve meaningful regulatory reform to
improve consumer protection.” Given the ABA’s lonigtory of strictly opposing regulation,
“Yingling did an about-face when he testified bef@@ongress,” as one commentator put it
(Huffington Post 2010). Recognizing the changedtipal climate, the ABA had clearly
started to soften its lobbying position. These gesnin interest group dynamics, as here
suggested by anecdotal evidence from interviewagessignificant because they indicate that
financial lobbyists saw their views largely ignoradd had much less influence during the

regulatory reform debate than during pre-crisiesm

Palitical Opportunities: Access and Receptivity

Under public pressure, policymakers’ reluctancerigage with the financial industry
in the aftermath of the crisis was accompanied vinitreased receptivity to pro-reform
demands by diffuse interest groups. First and fotpa qualitative shift in the policymaking
environment from previously relatively obscure testratic bodies to the top legislative
agenda of the administration, Congress and its dtiees opened new access points for a
broader range of interest groups. Starting in e2099, consumer representatives repeatedly
testified in front of Congressional committees.réased access was also accompanied by
increased receptiveness of policymakers to dememagng from newly mobilized actors.

Consumer advocates had very limited capacity tt plusir advocacy goals during the
housing boom that pre-dated the crisis, preciselyabse policymakers were not inclined to
listen to their demands. The political environmehanged dramatically in the fall of 2008

when public anger about the bailout of the indusisytaxpayers’ expenses arouse. Overall,

% Interview 34 with Congressional staffer, WashimgRC, 7 March 2014.
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political receptivity to consumer demands increasedhe wake of the crisis which had
brought overwhelming evidence to the fore, so ttmatsumer claims gained credibility and
could no longer be ignored by policymakers. Undaerditions of public pressure, demands by
pro-reform groups attracted attention among poliglens. In March 2009, Sheila Bair, Chair
of the U.S. Federal Deposit Insurance Corporatemknowledged the need for stronger
consumer protection: “There can no longer be anypbtiabout the link between protecting
consumers from abusive products and practicestanddfety and soundness of the financial
system.*® With democratic majorities in both houses, theres vaagreater receptivity in
Congress towards consumer bills in general anducoas groups also found a sympathetic
interlocutor in Congress. Democrats in Congres$y eam decided to endorse regulatory
reform. In October 2008, Congressman Delahunt awhtdr Durbin picked up the idea and
introduced a bill entitled the Consumer Credit 8afeommission Act of 2008, H.R. 7258
and S. 3629, into Congress. The bill created a @uoes Credit Safety Commission with
responsibility to promulgate consumer credit safetyes that ban abusive, deceptive, and
predatory practice®. Although the bill was never enacted into law,igngled the increased
political willingness to enact consumer-friendlgildation in Congress to advocates.

The changing political climate was clearly felt lspnsumer advocates, as one
interviewee reported, “I was a consumer lawyerrf@any years [...].We testified for years
how bad the lending practice is. We were completghored. Suddenly it was a national
crisis, more than just poor and minority commusiti® Members of Congress increasingly
responded to demands coming from consumer groupedwict subprime lending and
increase consumer protection. Another represeetaifva consumer association described
virtually the identical process: “People had begmyg for a long time to bring reforms about
with more or less good bills, with no success bseahere was this political and ideological
opposition to regulating the markets which aftémadre providing such fabulous results for
American consumers [...]. Now in the aftermath of Hw®m there was less confidence that
the markets produced fabulous results and thereawasch more receptive environment that
we have to act on the lessons we have learned ghrahis crisis.*®* This consumer

representative from the Consumers Union sharedatre view, reporting about spring 2009:

“0 Statement of Sheila Bair, Chairman of the Federapd3it Insurance Corporation, on Modernizing Bank
Supervision and Regulation before the U.S. SenatkiBg Committee on Banking, 19 March 2009.

*Lwww.govtrack.us/congress/bills/110/s3629#summiangiyofcongress
“2 Interview 82a with consumer lawyer, Washington D& Sept 2013.

3 Interview 115 with consumer advocate, Washingt@) D8 March 2014.
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“For a long time, there were few consumer groups tfad seen the inside of the White House
or the Treasury. Now sometimes you go to theseing=etand they say, ‘tell us what's on
your mind’. And thertheystart taking notes” (Interview, cited in KirschdaWayer 2013, 47,
italic in original). A Congress staffer confirmedid interpretation, saying that “consumer
things had been raised [by consumer groups] foe@de or so [...] but the government
ignored them.” But in the midst of the turmoil dfet finical crisis, “it had gotten more
difficult to ignore them” - even for members of @mwass who had not necessarily been
champions of consumer protection isstfesndustry representatives also testified to the
increasing receptivity of politicians and regulatdo pro-consumer advocacy groups during
the legislative process, as on banking lobbyistipuias we were at a position of weakness,
they had a position of strengtff."Taken together, this anecdotal evidence suggeatsthe
crisis had transformed the political context chagghe lack of support of consumer issues or
indifference towards consumer finance protectionCiongress to a much more receptive
environment.

Also regulators became more receptive to consuem@adds, as a representative of an
US consumer group put it, “consumer groups had le&mg to the Federal Reserve about
mortgage problems and subprime-lending for 10 yaadsthe Federal Reserve did nothing
until the crash came; then politics was rigfft.With respect to political receptivity of
financial regulators, another advocate recalledp ‘Until 2008, folks like me; you sit in a
room with them and they just want to get over witls. Now you’re actually meeting with
them and they are interested in talking. Stateledgrs and the Fed [became] more consumer-
friendly than they ha[d]ever beef{"Industry representatives also testified to thedasing
receptivity of politicians and regulators to praasamer advocacy groups during the
legislative process, as on banking lobbyist putais, we were at a position of weakness, they
had a position of strengti{®

Increased political receptivity of decision-makeosthe concerns and demands of
consumer groups can be explained in the light afittened issue salience and public opinion

trends clearly favorable to regulatory reform. Bgywof illustration, the increase in issue

4 Interview 14 with Congress staffer, Washington & March 2014.
*5 Interview 100 with financial industry lobbyist, \&tsington DC, 16 September 2013.
“% Interview 3a with consumer representative, WagbimgC, 6 September 2013.
" Interview 82a with consumer lawyer, Washington & Sept 2013.
“8 Interview 100 with financial industry lobbyist, \tsington DC, 16 September 2013.
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salience is visible by simply tracing the use @& tbrm “consumer financial protection” in the
financial press (Figure 2). Although the spike itteation clearly follows the Obama
administration’s introduction of the White Paper fimancial reform at the beginning of June
2009, with public opinion reflecting the governmaragenda rather than the other way round,
the amount of press coverage nevertheless showsnthneased publicity generated by

financial regulatory reforms.

Figure 2 Number of Articles Mentioning “Consumer Finandrabtection” in The Financial

Times and The Wall Street Journal (Source: Factiva)
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Increased public salience of the issues is alstblgisn the increase in Internet
searches in the US for the term “Consumer Finarferatection Agency” (Figure 3). The
number of searches based on google search trends shat the new consumer agency did
generate no public interest until June 2009, when Treasury included a proposal of a
consumer agency in its blueprint for reform. Publierest then fell again, until a brief period
of heightened attention between September and DexeR09, when the reform legislation
was debated in the House of Representatives. Andespike in attention is visible in July
2010, when the President signed Dodd-Frank inctudire new regulator into law. The
increase in google searches indicates the heighteulelic interest generated by an obscure

financial reform issue such as a new regulatorypage
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Figure 3 Internet Search for “Consumer Financial ProtecAgency™ (Source: Google

trends, available at www.google.com/trends/, acme29 April 2015).
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Polling data released by the Consumer FederatioAnoérica in September 2009
gives us clues about why the topic was very popuitr decision-makers in general, with 57
per cent of those polled supporting the idea oating of a new federal agency to protect
consumers. According to the survey, support wasdstgamong adults under 35, blacks,
Hispanics and low-income individuals (Limbach 2Q0@) October 2009, a survey by Lake
Research Partners confirmed that even in conseevdamocratic districts and swing states a
majority of voters was in favor of a new agency.dAwhen asked how a vote by their
representative on the new consumer regulator wadldct their vote, 41 per cent of
respondents said that a vote against the agencldwaoake them less likely to re-elect their
representative (only 14 per cent said it would mé#kem more likely) (Americans for
Financial Reform 2009b). A public opinion poll ded out by Gallup Poll in August 2010
with about 1.000 respondents, offers evidence olipwpinion in favor of stricter financial
regulation. A majority of Americans (61 per cenéldha positive opinion of the Dodd-Frank
Act. Wall Street regulatory reform was in fact theost popular among five pieces of
legislation Congress had passed (including the 26606nomic stimulus package and

9 The new agency went from being dubbed “Consumearisiial Protection Agency” (and before that, Firianc
Product Safety Commission) to “Consumer Financiabtéttion Bureau.” Agency was, however, the
predominant terminology used throughout legislatiebate.
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healthcare reform) (Gallup 2010). Opinion pollsoailsdicated that the public was generally
in favor of a new consumer protection agency. Aaptbublic opinion poll carried out by
Consumers Union in July 2011 with about 1.000 redeats indicated that the CFPB enjoyed
support from a large majority of respondents (74 gent) (Consumers Union 2011). Public
opinion likely had an impact on policy choices tlas Wall Street Journal put it in a comment
on the US financial reform Act, “the CFPB becamsyabol of the legislation, and many
Democrats saw it as a way to sell the financialil@gry overhaul to voters” (The Wall Street
Journal 2010). To say that public opinion mattere@olicy decisions does not mean that the
role of interest groups can be neglected or thatigs were mere epiphenomena. Interest
groups can be an important actor in linking puldmnion to decision-makers. The next
section will pay closer attention to this hypotlzesi part of the causal mechanism.

To sum up, as predicted, the crisis had at leaslypadistributed political leverage
from financial interests to consumer advocates. li@tigze changes in the post-crisis
institutional context allowed increased accessoolsamer groups advocating for reform. This
shift was, as predicted by our second expectatiooompanied by increased overall political
receptivity for consumer groups’ reform demandstle context of heightened public

attention.

Mobilization of Diffuse I nterests

Another development that bolstered the influencdifffise interest groups was their
ability to forge coalitions among themselves. Thercpption of opened-up political
opportunities after the subprime mortgage crisis a@aimportant trigger for collective action
among diffuse interest groups. The crisis turnett@be a major catalyst for the formation of
a new alliance of civil society organizations amaigput 250 consumer associations, trade
unions, NGOs, and grass-roots groups rallying ataine notion of a consumer regulator.
Although civil society groups had well-establisheshnections among each other, in May
2009 relations were formalized under the umbrefldAmmericans for Financial Reform.”
Groups pulled together common financial and humesources. Funding for pro-reform
groups became available from progressive foundstion a start up like AFR promoting
regulatory refornt’ Heather Booth, an organizer for progressive is$oesver forty years,

was brought on board as Director and an office tionaon Washington’s K Street was

% |nterview 10 with consumer advocate, 28 Septen@®dr3; interview 2 with trade union representativ@,
February 2014, Washington DC.
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established. In February 2009, pro-reform advocatesened a first preliminary meeting in
Washington D.C. to form a coalition for financiaform. The meeting among 75 people
representing a broad range of public interest gsdopk place at the AFL-CIO headquarters
in Washington (Warren 2014, 132). Once relationsewermalized, regular meetings started
to take place. Executive committee meetings amang groups would interact twice a week
by phone, and members of the steering committeddvoeet on a weekly basis. Oftentimes
groups would interact every day.

Early on, consumer groups decided to focus theforme campaign on the
establishment of a consumer protection agency.abeacy became the rallying point that all
groups, despite their different advocacy goals|dagree on as a top legislative priority, as
one interviewee put it, “it brought a lot of peopdgether who wouldn’t normally sit down in
the same room togethet’” To set up a consumer agency that would then be @bl
subsequently deal with all consumer protection leggans from its unique consumer
viewpoint, was also a compelling narratRieOne of the first actions of the leaders of seven
of the country’s leading consumer groups which wdater become AFR, was the release of
a joint statement in December 2008, giving cleatructions for the reinstatement of an
Office of Consumer Affairs in the White House, abooe year before the idea was formally
introduced into Congress (Consumers Union 2008k fdform agenda was then sent to
President-elect Barack Obama. Consumer advocateklyyuecognized that the coalition
would be more successful if it was broader thanctiressumer community and started to bring
labor unions and civil rights groups on board. te fall of 2008, then, representatives of
consumer groups and labor came together, to tallatgiutting together a coalition. At a first
meeting, Steve Abrecht, a senior official at thdl§Esary Kalman, Legislative Director at
U.S. PIRG and Ed Mierzwinski, Consumer Program @oeat U.S. PIRG decided to take
first steps to bring together consumer, investar eammunity groups to lobby for financial
reforms. In July, the AFR issued its first positipaper, proposing a new consumer financial
product safety agency as well as an Office of CoreguAffairs in the White House to “give
consumers a voice in the administration and prosaeae balance to the influence enjoyed by

Wall Street” (Americans for Financial Reform 2009a)

* Interview 10 with consumer advocate, Washington P&September 2013.
*2 Interview 82a with consumer lawyer, Washington R& Sept 2013.
%3 |bid.
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Table 3 Selection of Actors supporting the CFPB as ‘Amamig for Financial Reform’

Name Founded N° of members Type of organization
AARP (American 1958 37 million Non-profit membership
Association of Retired organization for people age 50
Persons) or over

American Federation of 1955 1.4 million Largest US federation of
Labor and Congress of members unions

Industrial Organizations

(AFL-CIO)

Consumer Federation of 1968 300 non-profit ~ Association of non-profit

America (CFA)

Center for Responsible
Lending (CRL)

Consumers Union (CU)

National Association of
Consumer Advocates
(NACA)

National Consumers
League (NCL)

National Community
Reinvestment Coalition
(NCRC)

Public Citizen

Service Employees

International Union (SEIU)

2002

1936

1899

1990

1971

1921

US Public Interest Research 1970

Group (US PIRG)

organizations

8 million
subscriptions to
newsletters
1500 attorneys

600 member
organizations
80.000 members

1,9 million
members

26 state PIRGS

consumer organizations to
advance the consumer interest

Nonprofit consumer group
fighting predatory lending
practices

Independent, nonprofit
organization

Non-profit association of
attorneys and consumer
advocates

Consumer organization

Association that promotes
access to basic banking
services

Consumer rights group,
nonprofit organization
Labor union

Federation of state Public
Interest Research Groups

Source Assembled by the author

Table 3 gives an overview of the key groups formihg broad coalition including

U.S. PIRG, Public Citizen, community groups suchha&sNational Community Reinvestment

Coalition (NCRC), as well as the largest U.S. lafpayups including the Service Employees

International Union (SEIU) anthe American Federation of Labor and Congress adidtrial
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Organizations (AFL-CIO). Also joining the groups nee@mportant consumer groups such as
the Consumer Federation of America (CFA), the Cores Union (CU) as well as housing
groups such as the Center for Responsible LendiRy.) and a number of NGOs.

Working together as a coalition clearly helped gowo tackle the massive reform
load. According to one organizer: “We realized there people we would have to join in this
fight; the easier it would be to divide up the wakd to achieve our objectives. No one
organization could have done Dodd-Frank all bylfitde was too vast.” Groups started to
divide up the work among themselves: “We literatigk the bill and organizations signed up
to take the lead on the various aspects or titdebe bill. That meant they kept their eye on
what was going on, told the other members what aments were good, which ones were
bad. When we had to write a letter for or againgadicular provision, the lead organization
would generally produce the letter and ask therathganizations to sign on. That is the only
way we could have done such a massive Bill'bbbyists from the financial industry side
attributed the success of consumer groups partliggdact that “they organized effectively.”
To industry lobbyists, it was evident that consurgesups had been influential during the
legislative process>®

The broad coalition under the umbrella of AFR eadldonsumer advocates to present
a united front, including consumer associationbptaand public interest and community
groups. Albeit critical moments where the coalitfonohesion was in jeopardy, the groups
did not split. The community reinvestment grougsystl in the coalition after a reform of the
Community Reinvestment Act (CRA) was stalled by agpon of community banks.
Originally, the Administration’s proposal had inded a transferal of the CRA to the
authority of the new consumer agency, thereby echdhe wishes of the National
Community Reinvestment Coalition (NCRC) (Americdns Financial Reform 2010). The
decision to eliminate the CRA from the law wasratsgic choice by Chairman Barney Frank
in an effort to avoid another layer of oppositidime plan was “have them [small banks] not
like it but make them not hate it*’Despite this setback for community groups, the KCR

decided to stay part of the coalitidh.

> Interview 3a with consumer representative, WagbimgC, 6 September 2013.
%5 Interview 113 with banking lobbyist, Washington %5 February 2014.
%% Interview 114 with Congress staffer Washington RZ March 2014.

> Interview 65b with consumer advocate, Washingt@) D3 February 2014.
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The broad coalition among civil society organizatiowas made possible by the
advocates’ perception of a policy window, as onaliton member recalled: “We always
wanted to do this coalition. The financial collapgeated this window. Suddenly it was a
national crisis, more than just poor and minorioynmnunities.®® Advocates realized to win
real reforms they had to take advantage of theipanger about costly bank bailouts and
political opportunities that presented themselwegdgulatory change. One coalition member
reported: “Everybody understood the opportunity trad is was a moment to be seized, there
was a collective willingness to spend energy asduece.?®

Pro-reform groups were keenly aware of the fleetiature of their opportunity to set
up a new and powerful consumer agency. They kneaivttteir best opportunity was in the
first years of the administration, when the Dembtici@arty had a majority in Congress. After
the midterm elections of 2010, the cushion in Ceagrwould be smaller. The stars were
aligned so to speak, and reform advocates hadké&advantage. According to one consumer
representative: “The politics was right: we hadeavrpresidency who had previously during
campaign expressed support for this; | knew Baffreynk and Chris Dodd, the chairs to the
committees. That kind of alignment does not hapgg often and when it does you got a go
for it.”®° After the 2008 election the Democratic Party eafby comfortable margin in the
House to pass reform legislation (with a majoritydt per cent required). The election also
brought a filibuster-proof Democratic majority tioet Senate (sixty Democratic votes). If all
sixty Senators were to vote for a reform bill, pederm advocates could overcome the
expected Republican filibuster. Indeed, during fihal passage of the Dodd-Frank Act, the
sixty votes in the Senate did enable the Demod@tpass the bill with all but three
Republicans in opposition.

The perception of opened-up political opportuniaéer the subprime mortgage crisis
as a trigger for collective action among diffuséerast groups was reinforced by the early
passage of the Credit Card Accountability, Respmiityi and Disclosure Act (short Credit
CARD Act) before Dodd-Frank in May 2009. The CAR& had broken the ground as a first
success indicating to consumer advocates thatiaypeindow had opened that allowed for
the passage of broad consumer-friendly regulatibomnsesponse to mounting debt levels and

industry malpractices, Congress improved credit aantract regulation in May 2009 by

*8 Interview 82a with consumer advocate, Washin@d®., 18 September 2013.
%9 Interview 23 with consumer advocate, Washington DZSeptember 2013.
% Interview 79 with consumer advocate, Washingto@.P13 September 2013
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passing the CARD Act. The Center for Responsibladireg called the Act “the most
significant federal consumer financial reform incadees” (Wolff 2012§* With many
consumers heavily indebted with credit card feetad become clear to policymakers that
credit card reform had broad populist appeal. Contimg on the credit card reform$he
New York Timewrote: “Members of Congress and the Obama admatigh have seized on
the discontent to push reforms that the industrgceeded in tamping down when the
economy was flying high” (Martin 2009). Passingeaviregulation of credit cards was also a
pragmatic policy response that would legitimizeoref actions and follow the path of least-
resistance as one policy insider reported: “Eaf@® the financial crisis was still raging,
people wanted blood from the banks, and this wsisgn easy thing to drive through. Other
bills that were out there [...] were more controvalr§i..] for the big banks and so were
harder to get through. But credit cards - who caulglie against credit card§%”

To the consumer lobby, the passage of the CARDwes breakthrough legislation
after years of congressional and regulatory inactibwas a strong signal that the crisis had
opened a policy window where it would be easigyush for consumer protection regulations.
For many years consumer groups tried to bring uafiadl abusive practices of the credit card
industry to light. But it was only in the wake offiet financial crisis which brought
overwhelming evidence to the fore, that consumaintd gained credibility. Groups such as
the National Consumer Law Center (NCLC) had lobdmdyears for better protection for
consumers, among others, from “fee-harvester” trealids In midst of the turmoil of the
mortgage crisis, advocacy groups tried to use tbenemtum and intensified their lobbying
for fair credit card practices. The groups inclgdin.S. PIRG, ACORN, the CFA, the NCLC,
the National Association of Consumer Advocates (MABGut also labor groups such as the
AFL-CIO and civil rights groups came together asird@ormal coalition. Reflecting on the
credit card campaign, a leading consumer advoeatembered that “winning this bill was as
big and powerful a victory as we ever have hadresga powerful opponent.” Passage of the
bill was perceived as “an early warning” that tleasumer lobby could win when the industry

was vulnerable and when it seized the moment oéraodrat majority in both houses in

®! After passage of Dodd-Frank in July 2010 the CFRB sharged with implementing the Act. The new law
mainly deals with four categories where consumeteation provisions were enhanced: provisions &ffgc
rates, billing practices; fees; and protectionsyfmung costumers (Pridgen 2013, 24).

%2 Interview 34 with Congressional staffer, WashimglC, 7 March 2014.
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Congres$® Passage of the CARD Act greatly encouraged pmnmefadvocates and the
members of the CARD coalition would eventually bmeathe core of AFR?

Further evidence that collective action among d#efinterest groups was spurred by
perception of political opportunities following tHfi@ancial crisis, is provided by the fact that
earlier attempts to forge coalitions did not sudceghortly before the crisis, in 2007, earlier
efforts of coalition building among advocacy groupgh similar policy goals under the
umbrella of non-profit organization named AmericdmsFairness in Lending (AFFIL), had
failed. AFFIL was founded with cy pres funds frorslass action suft The funding that had
become available was a good opportunity to fountew coalition and national consumer,
civil rights, faith-based, nonpartisan and grastsr@sganizations were eager to join in. Most
of the twenty groups brought together under the IARfFnbrella would later form the core of
AFR: CRL, Consumer Action, CFA, CU, NCLC, and UBBRG. AFFIL launched a national
campaign to raise public awareness of predatoryihgnand the need for stronger consumer
protection regulations and fairer lending practiokd campaigns framing predatory lending
as an “American Traged$’ were supposed to change the way the public perdeivedatory
lending®’ In 2008, AFFIL also engaged in the credit card jpaign that led to the CARD Act.
With AFFIL’s funds largely consumed after three andialf years, and the coalition slowly
falling apart, the board decided to make its remgirstaff available to AFR and so the two
organizations merged in September 2009.

Mobilized diffuse groups were influential becaudepablic opinion favourable to
their cause. Newly mobilized groups were key actorgransmitting public opinion to
decision-makers, as one staffer put it bluntly, RAfvas able to be influential [...] they had a
special clout, because they were able to tap inipsentiment® One of the first steps of
the coalition had been to provide support for lagass-roots groups and their activities, in

order to enable those groups to engage with theimbers of Congre$8.The AFR pro-

% Interview 65b with consumer advocate, Washingt@) D3 February 2014.

® Interview 82a with consumer lawyer, Washington 08,Sept 2013, interview 65b with consumer advqcate
Washington DC, 13 February 2014.

8 Cy pres are funds in class action cases and stimee types of legal proceedings that cannot beibliged to
the class members or intended beneficiaries ofuthé. Typically, courts can distribute these rerrajrresidual
funds to appropriate nonprofit organizations.

% americansforfairnessinlending.wordpress.com/
®7 Interview 65b with consumer advocate, Washingt@h D3 February 2014.
% Interview 34 with Congress staffer, Washington B@/arch 2014.
% Interview 23 with consumer advocate, Washington DZSeptember 2013.
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reform groups were very active in lobbying Congressl top governmental officials
throughout the long process that led up to theggessf the Dodd-Frank bill. Members of the
coalition regularly gave testimony before Congr@sal committees pushing for a single
regulatory agency. Between March and June 2009 membf the coalition testified in
several House and Senate Committee and Subcomnhié@engs providing a coherent
“causal story” of policy failures in the run-up tiee subprime crisis. During the passage of
Dodd-Frank at least twelve different AFR membersrgily supported the CFPB in testimony
before the US House of Representatives and theté&enahearings between June and
September 2009 (Kirsch and Mayer 2013, 74). Prornefgroups thereby served an important
function for pro-reform advocates within the admtration, by disseminating information
about abusive lending practices in the run up &dtisis, trying to create a momentum for
reform. In June 2009, several AFR members gavéntesy before the Financial Services
House Committee. Ed Mierzwinski of U.S. PIRG andais Plunkett of the Consumer
Federation of America testified in June 2009 thatadust, independent, federal Consumer
Financial Protection Agency” was needed to addilessfailure of federal regulators to stop
abusive lending.” The Center for Responsible Legdargued that “[a]n independent
consumer protection agency, dedicated and empower&dep the markets free of abusive
financial products, committed to transparency [..dwd help to restore consumer trust and
confidence, stabilize the markets, and put us loacthe road to economic prosperity” (Keest
2009). All witnesses representing AFR agreed thetGFPB would effectively respond to the
underlying causes of the crisis. Consumer activigteal was to “lay out a convincing
narrative about the causes of the mortgage meltdownto show that creating a consumer
financial protection agency was the right policgpense” (Kirsch and Mayer 2013, 74).

In addition, a database of collected stories alabussive lending served as important
source of information for Congress. Groups like @ig¢ and CRL collected testimonies by
people wronged by abusive industry practices oir thebpage, asking people to share their
“horror lending stories™ One consumer advocate recalled: “What we brougtthe table:
stories. During the height | got 30 calls a daynfrthe press [saying] ‘| want a story from a
person in Baltimore whose home was foreclosed’. Wéee very good in activating those
people and getting them engagél Another consumer advocate reported: “I would get a

Congressional office asking about stories. We ask the person who submitted the story if

® The website is available at www.responsiblelendirgabout-us/contact-us/share-story.html.
" Interview 82a with consumer lawyer, Washington D& Sept 2013.
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they are comfortable sharing their story with théhid House or Congress, and have
availability to come to DC and talk about it. Thatvery effective.” Due to the cumulative
actions of interest groups, “these predatory lemdstories were coming out all over the
place,” in the perception of one Congress stdffeknother Congressional staffer, directly
involved in drafting the legislative language comied that consumer groups with their
actions fighting for consumer protection and bnggpersonal stories of wronged consumers
to the fore had helped to set the stage for refugn@ibusive practicés.A comment of a
senior level official involved in drafting the leggtion, clearly testifies to the role of pro-
reform groups as link between public opinion andicgmakers. He reported that newly
mobilized groups “helped in bringing attention twetissues and trying to get the public
focused on the key questions [...]. It definitely peel shape the debate and helped us to
generate enthusiasm for what we were trying to Wdide-spread public support in favor of
stricter regulation also helped policymakers torogme the opposition of the industry, as one
senior level official put it, “it was harder fordhfinancial services lobbyists to push back

against us, because we had on our side more patgjoort.”*

Due to this changed political
dynamics, industry groups had to refrain from blogkthe legislative proposal for a new
consumer agency. In the regulatory policymakingess of the crisis, the industry could not
act as a straightforward “veto player.” While ficgal industry groups were strictly opposed
to a new regulator, they nevertheless saw straciesumer regulations as largely inevitabile.
A comment by a Congressional staffer about theslatijve process in the House confirmed
the weakened stance of the industry: “We gave fjfire sector groups] the opportunity to
constructively draft the bill but not to not dd i€

The influence of mobilized diffuse interests wast only due to favorable public
opinion but also due to a split among two centiraricial sector groups. Deprived of their
veto capacity, and although nearly the entire fam@nindustry was opposed to a consumer
protection bureau, the united front began crumbbinging the passage of the House bill.
Barney Frank, Chairman of the House Financial $ess/iCommittee, struck a deal with the

Independent Community Bankers Association (ICBAYerapting small banks from CFPB

2 Interview 34 with Congressional staffer, WashimgfC, 7 March 2014.
3 Interview 14 with Congress staffer, Washington & March 2014.
™ Interview 34 with Congressional staffer, WashimgfC, 7 March 2014.
> Interview 1 with banking lobbyist, Washington D&X) September 2013.
® Interview 114 with Congressional staffer, WashimgpC, 17 March 2014.
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oversight. The split of opposition considerably Wes@ed the overall industry’s attempt to
block passage of the CFPB or promote alternatiopgsals. “It was a crucial deal,” as one
consumer advocate reported. “It divided the industhe smaller independent consumer
bankers were neutralized. They did not supporREB but they did not oppose it. Had they
opposed, it might not have passédProm the industry groups’ point of view, the deas a
huge loss: “The question was really where shoulgahsumer protection regulation] take
place? As a unique bureau or as part of what tbhdemtial regulators do? We would have
ended up, probably, with increasing the consumsraesibilities of the prudential regulators
[...] but not a new agency. But we weren't united aoav we are paying for it.” Consumer
advocates counted the semi-carve out for small amkler $10 billion as a partial victory,
since the CFPB still had rule-writing authority ov@mall banks. Small banks were only
exempted from CFPB supervision and enforcementsiwivias to be conducted by prudential
regulators instead. At the final stage of passalyeing the joint conference committee,
industry opposition proofed unexpectedly weak aodunther amendments were offered that
would have weakened the CFPB.

To sum up: As predicted, the active involvemenprai-reform groups was spurred by
the financial crisis and based on the perceptiom 6¢ivindow of opportunity” for reform.
Newly mobilized interest groups formed a broad-daspro-reform coalition as
“countervailing force” to financial industry inteses, restraining the policy influence of the
ladder. As expected, diffuse interest groups aated transmitter of public opinion, putting
increasing pressure on policymakers to activelyspeirregulatory change, even counter the
interests of the more powerful financial lobby. igcincreased actor plurality and changed
interest group dynamics, industry groups saw thérasdorced to refrain from vetoing the
policy process which eventually led to a split gposition and a further weakening of the
sector. The next section will discuss how consugneups’ policy influence was leveraged by

another crucial factor: policy entrepreneurship.

Policy Entrepreneurship

Another factor that boosted the influence of difusterest groups was the fact that a
skilled policy entrepreneur served as source ohaovative idea and subsequently invested

time and resources into the reform cause. Pro-éhadyocates found a strong and well-

" Interview 73 with consumer advocate, Washington D&March 2013.
8 Interview 65b with consumer advocate, Washingt@) D3 February 2014.
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positioned policy entrepreneur in Harvard law psste and consumer advocate Elizabeth
Warren, who had published the initial idea for asamer protection agency in articles in
2007 and 2008. With the proposal of a new “Findreraduct Safety Commission,” Warren
put forward an important innovative idea. In theD2Qarticle which was published in an
obscure journal called “Democracy,” Warren wrotdust as the Consumer Product Safety
Commission (CPSC) protects buyers of goods andmstgpa competitive market, we need the
same for consumers of financial products - a negulegory regime, and even a new
regulatory body, to protect consumers who use tozdlds, home mortgages, car loans, and a
host of other products” (Warren 2007)The article entitled “Unsafe at any rate” made
reference Ralph Nader’'s bookJfisafe at any Speédvhich was published in November
1965. Nader identified automobiles as cause foidaots and generated substantial publicity
resulting in stronger consumer protection legiskatiln a second article, published in
November 2008, Warren and her co-author Bar-Gdlid lout their reform solution to
problems in the consumer credit market in more idethey suggested a single federal
regulator [...] to be put in charge of consumer dredoducts” (Bar-Gill and Warren 2008,
98). At the time of publication, wider public attemm to Warren’s articles was only moderate.
Warren was not only an innovator, but she alsoaradher attribute indispensable of a
successful policy entrepreneur: she was politicabvvy. With the relevant political
connections, she was able to shape political dedvadebuild coalitions supporting her idea.
Warren became a highly visible political figureNmvember 2008 as Chair of the Troubled
Asset Relief Program Congressional Oversight P&REIP) to review the current state of
financial markets and the regulatory system. That fCOP “Special Report on Regulatory
Reform” issued in January 2009 included Warren&sppsal of a single federal regulator for
consumer credit product Throughout the reform debate, Warren served askpgrt. One
Congress staffer remembered “a couple of instamege Warren was in Barney'’s office and
we talked to her — her acceptance was importamtassessment was importafit.tWarren
was also conceived as influential policy entrepuer®y interviewees from the industry side.
One lobbyist reported that Warren was “a very ¢ife¢ and “articulate” spokesperson which

gave the AFR coalition “additional clout”In September 2010, Warren became part of the

" Warren’s article in democracy was reprinted i 28108 in the Journal of Consumer Affairs entitRduct
Safety Regulation as a Model for Financial Servigegulation.

8 The full COP report is available at www.un.orgfgasident/63/commission/regulatoryreform.pdf.
8 Interview 66 with Congressional staffer, WashimgfC, 24 March 2014.

8 Interview 113 with banking lobbyist, Washington %5 February 2014.
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administration as Assistant to the President areti@pAdvisor to the Secretary of Treasury
for the CFPB. In her position as Special Advisothe Treasury at the CFPB, she became an
important public entrepreneur on the political stagho defended the new consumer agency
in congressional hearings and various sub-committeeetings of the House of
Representative¥, Warren also repeatedly denounced industry lobbiingV shows such as
John Stewart and the Colbert Report, saying trhistry’s aim was to “to stick a knife in the
ribs” of the new bureau (Warren 2011). Warren miae€epolicy solution match politicians’
needs to respond to public pressure. She had udendthe idea of a Consumer Finance
Safety Commission with a metaphor comparing safegulations for toasters to those for
consumer financial products. “It is impossible to/ta toaster that has a one-in-five chance of
bursting into flames and burning down your houseét iBis possible to refinance an existing
home with a mortgage that has the same one inefiamce of putting the family out on the
street,” Warren (2014, 1) wrote. In spring 200% thetaphor reoccurred in the letter by the
three Senators Durbin, Kennedy and Schumer to tirg&ecretary Geithner: “[T]here is no
reason for us to have regulations that preventtéomdrom exploding into flames, but no
protections to prevent mortgages and credit ca® fdoing the same” (Durbin 2009a). In
March, President Obama employed the same metaphen Wwe appeared orhe Jay Leno
Showclearly indicating presidential support for congurprotection reforms. Due to Warren'’s
entrepreneurship, her policy proposal of a Consufmaince Safety Commission had slowly
moved from the periphery to the center stage dfipsl

Most importantly, Warren’s idea of a new consunegutator found its way into the
work of a brainstorming group, a small group inahgdexperts on financial institutions, law
professors and economists, the President had chavigie the task to draft a first reform bill
in January 200&* One member of the group, Assistant Secretary efTtteasury Michael
Barr, personally knew Warren and was familiar witbr academic work. Warren’s idea
clearly served as important inspiration for theimstorming group. According to one member
of the group: “The president had either read hiclaror at least knew about it or talked to
her about it [...]. So the idea of doing a consumeehu was not an alien on&.Reforms of
the framework for consumer protection regulatiansluding a new agency, were a central

part of the group’s discussions throughout sprif§®2and were debated with Secretary

8 Warren gave testimony about the CFPB to Congnessldy 2011 and to the House Financial Services
Committee in June 2009 and in March 2011.

8 The group included Michael Barr, Diana Farell, €8snstein, Patrick Parkinson, Neal Wolin (Kaiset3?)
® Interview 5 with government official, Washington DO March 2014.
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Geithner, Larry Summers and eventually with thesiélent all spring lon§° Based on their
conclusions, the brainstorming group proposed adependent Consumer Financial
Protection Bureau and later that year, in June 20@9 Treasury included the proposal of a
new agency in the White Paper.

Warren was also instrumental in rallying initialpport for a single regulator among
consumer, labor and other interest groups. Warrproposal enjoyed wide-spread support
among consumer advocates who had been workingWiéttien since the 1990%. Warren
also joined the consumer groups’ credit card cagrpaihich led to the passage of the CARD
Act in May 2009. First discussions among consungmoeates and Warren about the policy
proposal of a consumer regulator started to taieepin the summer 2008 before Obama was
elected President. When pro-reform advocates caavem first preliminary meeting in
Washington D.C. to form a coalition for financiaform in February 2009, Warren introduced
the idea of a consumer finance protection agentlyg@udience, knowing that “if the groups
represented by the people in this room didn’t gdtid the proposal, there was zero chance
of getting it through Congress” (Warren 2014, 13B)light of the unsuccessful campaign in
the 1970s under the leadership of Ralph Nader stwiesociety groups voiced concern
about lobbying for a single consumer agency. Bugral, Warren was able to make a good
case and get broad-based consensus in favor widghe

In March 2009, two years after Warren’s first detiwas published and in the midst of
the turmoil caused by the financial crisis, advesaif a consumer agency undertook another
attempt to enact legislation. According to Warreascount, she met with Senator Ted
Kennedy in early 2009, urging him to push for tlgerecy (Warren 2014, 138). Both had
known each other since the fight for bankruptcy f@form in 2005. In March, Senator Ted
Kennedy (D-MA), Senator Dick Durbin (D-IL) and Séoma Chuck Schumer (D-NY)
introduced the Financial Product Safety Commissdah of 2009 into Congress (S. 566)
proposing the creation of a regulator with solgoesibility to protect consumers according
to Warren’s blueprinf® Consumer groups and labor unions supported thénbluding the
Consumer Federation of America, the Center for Besiple Lending, the Leadership
Conference on Civil Rights, NAACP, La Raza, AFL-CISEIU, National Consumer Law

Center, Consumers Union, Public Citizen, and US@IRongressman Bill Delahunt from

8 Interview 5 with government official, Washingtor€D10 March 2014.
87 Interview 65b with consumer advocate, Washingt@) D3 February 2014.
8 The full text of the bill is available at: www.gmack.us/congress/bills/111/s566/text.
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Massachusetts and Congressman Brad Miller from iN@arolina, a champion of the
consumer movement, who had sponsored state mortgégen legislation that passed in
1999, also championed the consumer agency and leecaraponsors of the bill. In April

2009, Senator Kennedy, Durbin and Schumer wrotettrlto Treasury Secretary Tim
Geithner, urging him to include their proposed Ririal Product Safety Commission in the
Administration’s plan for financial reforms (Durbi2009a). Also in April 2009, Warren,

according to her own account, successfully condrigarney Frank, the influential Chairman
of the House Financial Services Committee, thatctiresumer agency was a political viable
idea (Warren 2014).

To sum up: had it not been for this support fronp@wverful entrepreneur, the
consumer agency would most likely not have seenligie of day. The academic work of
Harvard professor and credit expert Elizabeth Warserved as important source of
innovation, putting forward the idea of a new agetw protect consumers. Warren was not
only an expert and innovator on consumer finanog laousing issues, but she was also
politically well connected, able to successfullyildusupportive political coalitions for her
idea and to exploit opportunities opened by thalitrerisis and the excessive industry
influence over regulation that it brought to theefowarren promoted the proposal of a new
consumer regulator in tandem with the newly mobdizeform coalition. She was also an

important actor to help diffuse interests in tredforts to organize as pro-reform coalition.

Government Allies

To bring about substantial reforms, consumer grauped closely with government
allies inside the administration and Congress. @hama administration became an important
government ally and played a lead role in promotihg regulatory reform favored by
consumer advocates. The White House publicly edtére picture in June 2009 with the
White Paper that proposed five objectives for feiah reform including a “Consumer
Financial Protection Agency (CFPA), with the auttyoand accountability to make sure that
consumer protection regulations are written faahd enforced vigorously” (Department of
the Treasury 2009). Before the White House isstedlueprint for financial reform which
included the CFPB, consumer groups (that would laekeome AFR) had become a central
interlocutor for the brainstorming group, the adistiration and the Treasury Department.
Consumer groups had routinely met Treasury offscial give advice and express support for
a strong consumer regulator. Individual consumeugs (which were at that point not yet
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organized into a coalition) enjoyed access to mfdr consultations and had effective
connections with Treasury staff, such as Eric Stgho had become top deputy of the
Assistant Secretary of the Treasury Barr after garaat one of the leading consumer
organizations, the Centre for Responsible Lendirgr to his function at the Treasury, Barr
himself had been involved in community developmenticies where interactions with
consumer, housing and community groups had largkbped his views. Close relations
among consumer advocates and policymakers perdistedghout the passage of financial
reforms. Barr became responsible for consumer imrprotection policy, including the
enactment of the Credit CARD Act of 2009, and tHeP8. When in June 2009, the White
House published its White Paper, Barr and his &puty Stein were in charge of drafting the
legislation that was implemented from the bluepriiring the legislative process, meetings
between the Assistant Secretary of the Treasurytf@@FR coalition took place on a regular
basis®® Within the administration, Barr and Stein becamme ‘behind-the-scenes heroes” for
the consumer advocates in drafting strong langwage pushing for the consumer agency
(Warren 2014, 162).

From the beginning, the issue of a consumer reguked strong presidential support.
As key government ally to consumer advocates, Obplaged a lead role in promoting
regulatory reform. Personally enthusiastic aboubrre, Obama highlighted the new
consumer regulatory in several speeches and asst gn theThe Daily Show with Jon
StewartandThe Jay Leno Shqwlearly indicating presidential support. In aege given on
October 9, 2009, Obama stated his continuing sudporthe new agency, actively siding
with consumer activists: “We need a Consumer Fii@drRrotection Agency that will stand
up not for big banks, not for financial firms, or hardworking Americans. [...] we need
regulatory reform that will reward innovation andngpetition instead of short-cuts and
abuses. [...] we can't let special interests win figist.” The President called claims made in
a campaign ad sponsored by the Chamber of Comrabmg the new agency being harmful
to small businesses “completely false.” One ofdte claimed that “virtually every business
that extends credit to American consumers wouldffexted — even the local butcher and the
credit he extends to his costumer.” Mocking then$ilion ad campaign against the new
bureau, the President remarked in his speech:rit #émow how many of your butchers are

offering financial services” (Obama 2009).

8 Interview 34 with Congressional staffer, Washimg@C, 7 March 2014 and interview 65b with consumer
advocate, Washington DC, 13 February 2014.
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The evidence that the president himself suppottedhew consumer regulator and was
willing to invest in the effort to pass reform @arly made the new consumer regulator more
attractive to committee leaders. Recognizing thangled political dynamics, key political
leaders joined the bandwagon and became governhadia to actively push for a single
consumer regulator. Most importantly, the Democrkgaders of the committees that handled
financial reform - Representative Barney Frank,irchan of the House Financial Services
Committee, and Senator Christopher Dodd, chairnigimeoSenate Banking Committee - both
became active allies defending diffuse interesth@policy process. Extensive mobilization
of pro-reform groups in combination with supporetite allies, including the President, made
elected officials into allies advocating for difusnterests in financial reforms. Collective
material resources mobilized by outside groupsawof of regulatory reform, signaled to
policymakers that a strong pro-reform lobby waglace. One Congress staffer testified to
the relevance of this outside mobilization, saythgt the “united front [...] was quite
important. It gave the consumer and civil rightsnoaunity [...] the ability to expand the
battlefield.”® Moreover, strong presidential support for reforad already signaled to the
committee leadership that the chances of passag&vee good. Another Congress staffer
summarized the motivation for elected officialsbi&ecome an active pro-reform advocate as
follows: “The consumer groups rallying the publindathe media being just ready for
anything on this stuff, and again the presidenthatheight of his authority saying ‘I want
this.””®* Another respondent form the industry side confiintieis assessment: “The crisis
gave [consumer groups] a great atmosphere politieald then they had a White House and
Treasury Department that was very sympatheticeamthrhat combination gave them a lot of
clout.”?

Both committee leaders - Frank and Dodd - subsdlyubacame important allies to
the pro-reform groups to push for reform. Both gtdom against nearly all weakening
amendments and joined in support of strengtheni@g.oDuring the advocacy process for the
new consumer regulator consumer groups on thedaugsid officials at the inside worked in
tandem. Insider-outsider coalition with the consugency as shared policy goal emerged.
Several examples illustrate the close working i@ships among the AFR coalition and

Congressional staff in the key Committees. Whenslative action moved to the House

% Interview 66 with Congressional staffer, WashimgfC, 24 March 2014
L Interview 34 with Congressional staffer, WashimgRC, 7 March 2014.
2 Interview 113 with banking lobbyist, Washington D5 February 2014.
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Financial Services Committee in the fall of 2008nsumer groups under the AFR umbrella
started to cooperate with Frank and his staff. keda@came an influential advocate for the
consumer cause who expressed his support for deeatla consumer agency in one of the
first meetings with the AFR coalitiofi. The following passages stem from interviews with
outside lobbying organizations and staff member€angress. One reform advocate gave an
explanation of the degree of cooperation and ptapnramong the administration and
consumer groups which testifies to exceptional sEo¢ advocates to the policy process: “We
had been talking to the Treasury people, then thsidkent came out with his blue print and it
included the CFPB. So that summer [2009] we hadhake meetings and negotiations with
Treasury and then with Frank. We worked with therd advised them on the blue print and
then we worked with them on a strategy to draftiéigeslation that was implemented from the
blueprint.®*

About the cooperation with Senator Dodd’s staffytaer AFR organizer described the
groups’ close relation with governmental alliesdangress this way: “We had a big meeting
with Dodd and his whole staff, asked for what thkationship would be, who we should work
with, how we should work with them. We had threeetimgys with him and his whole staff in
the course of the campaign, once at the start, befoge the end and once in the middle. We
met with the staff [...] all the time?®

From inside the Congress the advocacy process doskmilar. Congress staffers
interviewed for this study on the House and Sesike reported that they relied on consumer
group’s expertise for drafting legislation. On ngage reform, Barney Frank’s staff reported
that they relied on expertise from the Center fesponsible Lending, saying that they “got
language when [they] needed £"On the issue of preemption, staffers closely coated
with the Consumer Federation of America. Within bread coalition that AFR had brought
together, one could find “experts on any given esgu.] with invaluable [knowledge] in
technical areas,” as a Congressional staffer repdftEach of the groups brought a specific
area of expertise on consumer financial issuelsedable, so that Congressional staffers knew

% Interview 65b with consumer advocate, Washingt@) D3 February 2014.
*Ibid.

% Interview 10 with consumer advocate, Washington P&September 2013.
% Interview 66 with Congressional staffer, WashimgfC, 24 March 2014

" Interview 114 with Congress staffer Washington D€ March 2014. Cross verification of evidence aons
this fact which may be considered ‘cheap talk’ofnfiation from various members of the Congressictet,
consumer advocates and industry lobbyists who $mmselves “shut out” testifies to the correctneisthe
assessment.
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who to reach out to on the consumer side. As onmatBestaffer recalled: “There was
somebody who knew about credit cards and debtatmle and there was somebody who
knew about housing. One or two experts in a codjfferent organizations would be the
folks that we would call up and say ‘hey we’re wiakon this bill, what do you think needs
to be in it, can you take a look, what lawyers, iprafessors can we talk to'”

Another member of the Congressional staff repaitttietl groups such as the Center for
Responsible Lending and the Consumer Federationogérica were “influential” and
“credible partners” in drafting mortgage reform idgtion, saying that he “could deal with
those guys as discretely [...] as with the ABR.According to staffers, consumer advocates
were not “heavy lobbyists,” but knowledgeable peogho could draft legislative language
when needed. One Congress staffer saw AFR as fectioh of interest groups, many which
lend incredible know how to drafting [legislatioblit not [political] muscle. There was no
lobby power on the AFR side, but many individuatsl arganizations within AFR that had
the expertise [on consumer financial issuéd].”

To sum up, policymakers and advocates worked inlgianin an insider-outsider
coalition, to advocate for a strong consumer rdguldro-reform advocates on the outside
had well-established working relations with symgdith government allies at the inside,
notably the President as well as the two key Cotemithairs Barney Frank and Chris Dodd
who pushed the legislation through Congress. Extermaobilization of pro-reform groups in
combination with presidential support was instrutabim making the idea more attractive to
committee leaders. Important allies were only to be found in Congress; they also include
people at the inside of the administration like i8sst Secretary of the Treasury Michael
Barr and his top deputy. The most accurate depiatfoworking relations among advocates
and friendly policymakers is that of members otant with advocacy groups serving as an

important source of expertise in the drafting phafsthe legislation.

Conclusions
What can this episode tell us about the politicBrafncial reform after the crisis? The
puzzle addressed in the case study of the CFPaigdhe regulatory change runs counter to

the interests of the influential and resourcefalficial industry associations. The in-depth

% Interview 34 with Congressional staffer, WashimgfC, 7 March 2014.
% Interview 66 with Congressional staffer, WashimgfeC, 24 March 2014.

19 nterview 114 with Congress staffer Washington RZ March 2014.
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analysis of the creation of a new consumer regulatthe US has shown that diffuse interests
can be politically influential, even in a policyeld that has been characterized as exclusively
dominated by organized industry interests suchimanéial regulation. While consumer
groups gained more access to the national polidyinggrocess, industry groups, saw their
policy access curtailed. These findings call Olsdnygic of collective action into question,
which predicts that regulatory outcomes corresgorttie preferences of the concentrated and
well-organized industry interests, usually putto@nsumers at a disadvantage. Explanations
of post-crisis regulatory policymaking need to giytnd concentrated interest-group pressure
and take a closer look at interest group dynanmgslving greater actor plurality. Through
careful process-tracing | demonstrate that findn@forms are best explained through a
theoretical framework which takes into account tbke of diffuse interest groups and their
relations to legislators.

The results of applying the theoretically derivgghdtheses to the empirical record of
the case at hand are summarized in table 4. Thecoasumer regulator in the US supports
the thesis that the post-crisis financial reformiqies were shaped by the mobilization of
nonfinancial industry groups rather than capturgdiibancial industry interests (Helleiner
and Pagliari 2011a). This chapter tried to demauestthat the story of post-crisis regulatory
reform in the US was a story of diffuse interestlitmns as a countervailing force to industry
interests, policy entrepreneurship and governmailigs, as much as — if not more than — a
story of concentrated industry capture. The impuangeof coalitions is particularly apparent in
the formation of the broad-based civil society taal under the “Americans for Financial
Reform” umbrella that came together to advocateafarew consumer regulator, opposing
financial industry interests. The engagement of tmprecedented coalition of nonfinancial
groups in the reform debate increased actor ptyrand reduced industry dominance
throughout the legislative process. The pro-refagalition effectively exploited a split in
industry opposition. The cooperation with a welkjpioned and savvy policy entrepreneur
was another key factor in determining reform outesnHarvard law professor and consumer
finance expert Elizabeth Warren played a cential as innovator who provided the idea of a
new consumer regulator and subsequently build iigablcoalition in support of reform.

Another important driver of regulator change repregmg diffuse interests were
governmental allies including the President androgitee chairmen that pushed the proposal
for new consumer watchdog through Congress. Natddpresentative Frank and Senator

Dodd, the chairmen of the committees responsiblefiftancial reform, became active
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proponents of the consumer cause and cooperatsdllm team-like structures with the
newly mobilized consumer advocacy coalition. Insidetsider coalitions with the consumer
regulator as shared policy goal emerged. Newly fzaol groups served as an important
transmitter of public opinion to policymakers aslivés an important source of specialized
expertise throughout the drafting process of lagish. The legislative outcome was a
winner-take-all result with consumer groups winnthg day and only minor carve-outs for

small community banks.

Table 4 Summary of Findings

Propositions Findings

Scope conditions present: Yes. Financial lobbyists saw their views
largely ignored and had much less influence
during the regulatory reform debate than
during pre-crisis times.

1. Favorable opportunity structures: Yes. Congress and its committees opened
politicians under public salience andew access points for a broader range of
electoral constraints become moraterest groups. Under conditions of public
receptive and grant new access pointspecessure, demands by pro-reform groups
diffuse interest groups. attracted political attention.

2. Diffuse interest coalitions: the Yes. Formation of Americans for Financial
organization as advocacy coalitioReforms as countervailing force to financial
spurred by the perception of a window ohdustry, based on the perception of a
opportunity allows diffuse interest groups/indow of opportunity. AFR as beneficiary
to promote reform goals. of favorable public opinion and of split

among industry groups.

3. Policy entrepreneurs: activism of Yes. Consumer credit expert Elizabeth
entrepreneurs as source of innovatiowarren plays central role as innovator who
expertise, institutional resources etmtroduces the idea of a consumer agency;
thereby leveraging advocacy groupshe is also politically savvy and defends the
influence. idea in the reform debate.

4. Government allies: Joining the Yes. Insider-outsider coalition with well-
bandwagon public officials actively sideestablished working relations among
with mobilized diffuse interests toadvocates and key government allies,
promote same policy solution in teamcommittee chairs Barney Frank and Chris
like structures. Dodd, with advocates as source of expertise.

5. Outcome: Policymakers enact financialYes. Winner-take-all outcome for consumer
reforms reflecting diffuse interests. groups.

98



To sum up, regulatory capture theories as the damitheoretical lens to explain US
financial reforms after the 2008 crisis, clearlypeel identify the causes for the incrementality
of the overall reform law in spite of the major skdhe crisis had caused. Rather, my goal
has been to show that this is only half of theytand that diffuse interests did not go
unrepresented in the American financial regulatoverhaul. The findings presented here
correspond to Trumbull's argument that diffuse ries¢s are commonly represented in public
policy, even in the field of financial regulatiodltimately, the story of the struggle between
consumer advocacy groups and financial industryigsan the case of the CFPB suggests
that coalition-building among diffuse interest gosuand with important elite allies on the
outside and the inside of government considerabigpss that group’s ability to shape
regulatory policy, allowing groups to bear on pygldecisions independently of an individual
group’s material resources. Accordingly, the caselys of the CFPB confirms Trumbull’s
proposition that researchers seeking to understa@doutcome of interest group conflicts

must look beyond the simple variable of materiabrecefulness.
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Chapter 5

Policy Compromise and Diffuse Interests in
Financial Regulation: EU Consumer Finance

Reforms

Introduction

Similarly to the US reaction to the financial csigif 2008, the EU agreed on a series
of reform proposals that significantly altered tkgulatory architecture of European financial
regulation and deepened the single market in fiahrgervices. Although there is no
overarching initiative in the EU that would be camgble to the Dodd-Frank Act, the
European Commission brought forward more than fongasures to reform its financial
architecture in response to the crisis (Moloney220112). Existing IPE scholarship has
largely focused on explaining patterns of increraksin of EU level regulatory responses.
Specifically, IPE scholars have attributed the @ncental nature of regulatory reforms at EU
level to the influence of financial-sector groupsl dheir lobbying efforts aimed at preventing
regulation (Moschella and Tsingou 2013). The ltiera thereby echoed the popular capture
narrative. This narrative has also been fed by aeticounts of “extremely vigorous”
lobbying pressure from financial service-sectorblgbts during reform debates in Brussels
(Hoedeman 2009).

There is no doubt that consumer advocacy group® Wagely outnumbered by
industry sector lobbyists during reform debatescdkding to a recent study conducted by a
Brussels-based NGO entitled the “The fire powethaf financial lobby,” financial industry
groups had 7 times more encounters with EU ingtitgt than NGOs, trade unions and
consumer organizations taken together (CEO 201byeMhan 700 industry organizations
lobbied for financial reforms, compared to only ab@50 groups from civil society” The

financial industry clearly also had much more materesources at its disposal than civil

101 Reforms analyzed by the study included the coasaits on Mifid 1I, Market Manipulation and Coheoenof
Financial Services Regulations.
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society groups. In 18 months between its foundatiott December 2012, Finance Watch, a
newly found Brussels-based NGO lobbying on findnagieform spent €330.000 on
communications, meetings and research (FinanceW2&t3b). In 2012, the Deutsche Bank
alone spent about € 1.990.000 on lobbying of fifemeforms at EU level®

The goal of this chapter is to subject claims ajfutatory capture in EU financial
regulatory decision making to more vigorous empiriscrutiny. In contrast to existing
accounts of regulatory change in response to tises cthis analysis will consider a range of
regulatory policy initiatives that do not neatlynfiom to capture theories. Four Directives
dealing with consumer finance protection regulatolh be analyzed in depth: the European-
level agreement to create new supervisory autberitthe introduction of new binding
mortgage rules in the Mortgage Credit Directive [@)C stricter regulations of retail
investment products through a simplified informatgheet (PRIPs/KID) and the introduction
of an inducement ban in the Markets in Financiaktrbiments Directive (MIFID II). 1 will
demonstrate that the influence of private sectdustry groups was more circumscribed and
that non-financial interest groups saw importantgaf their advocacy goals translated into
policy.

The chapter is organized as follows. First, it gian overview of regulatory change
that occurred with respect to consumer financeggtmn at EU level, assessing the extent to
which diffuse interest groups saw their preferencex in the reform outcome, based on
interview material and relevant policy documentslemonstrate that private sector groups
were not successful in preventing regulatory chategpite their lobbying efforts. In the next
section, | describe the general post-crisis enwramnt in which interest groups’ lobbying took
place. Section 3 traces the hypothesized causaianesn to explain regulatory change with
a special focus on the role of non-financial inséigroups in the post-crisis reform debate. In
section 4, | conduct detailed process-analysesuwf iegulatory policies enacted at EU level
in response to the crisis, examining advocacy &ffof organized diffuse interest groups over
the content of the proposed reform policies.

192 see European Transparency Register, available eaeuropa.eu/transparencyregister/public/consulta-
tion/displaylobbyist.do?id=271912611231-56.
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Regulatory Change and Group Influence

After the financial crisis, the Commission markeditepped up its rhetoric on
increasing consumer protection in retail finan@alvices. Michel Barnier, then European
Commissioner for Internal Market and Services, I@sn promoting an extensive legislative
agenda. The case studies examined here were selatause they represent positive cases.
Other potential case studies were considered gadted either because the mobilization of
diffuse interest groups was very limited or nonsgamt (UCITS V) or because the legislative
process had not advanced far enough at the timeithg which made a judgement of the
actual reform outcome difficult (such as for therdative on reforming Investor
Compensation Schemes (ICS) and Deposit Guaranteentes (DGS), to compensate
consumers or legislation granting access to backuats. At the time the field work was
conducted for this project, interviewees in Brusd®d identified all cases examined here as
the most relevant EU level consumer protectiorslagjpn®?

Table 5 summarizes the regulatory reforms chosearalysis and lists their content
with respect to consumer relevance. In an effogddress failures in supervision revealed by
the crisis, one of the first legislative steps acidion-makers was to reform EU level
supervisory structures. The Commission put forwardegislative proposal in September
2009, introducing major institutional innovationgliuding a new European Systemic Risk
Board (ESRB) in charge of monitoring macro-prudantisk and three new pan-European
supervisory agencies in charge of micro-prudersiigdervision, referred to as the European
System of Financial Supervisors (ESFS). Within tiesv framework, consumer protection
falls within the jurisdiction of the three new Epean Supervisory Authorities (ESAS) that
work in tandem with the existing national superws@uthorities. Displeased with the
legislative outcome, and after the implementatibthe new regulation, consumer groups and
NGOs denounced the new ESAs for placing too littiportance on consumer protection in
their mandate as well as for the unbalanced cortiposbf their stakeholder group¥
ALTER-EU, an NGO concerned with the asymmetry iteiiast representation in the EU,
published a report criticizing the composition dfet Supervisory Authorities for not

adequately representing consumers and for bankepgesentatives largely outweighing

193 This information is based on about 70 interviewsducted with senior elites in Brussels betweeg 2011
and May 2013.

19 |nterview 27a with a representative of an NGO im®els, 9 June 2011.
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national consumer organizatiotfs.In September 2011, BEUC submitted a complainhé t

EU Ombudsman about the under-representation oucogisadvocates within the stakeholder
groups. Despite their continuing criticism, by s@eg a consumer mandate for the new
authorities, consumer advocates had won a littleleandustry groups, specifically German
banks had not expressed support for regulatorymeft EU level (Buckley and Howarth

2010, 129).

Table 5O0verview of the EU’s Legislative Initiatives (Camser Finance Protection)

Regulatory Policy Reform measures in line with cosumer groups’ demands

New supervisory structure
1 Directives on ESRB and ESFS  Transformation of level-3 Lamfalussy committees oint
(September 2010), following the European Authorities in charge of micro-prudentaérsight
de Larosiére report and limited consumer protection mandate (e.g. righban
harmful products).

Retail Financial Services
2 Mortgage Credit Directive Introduces for the first time EU-wide rules in theea of
2014/17/EU (February 2014) mortgage loans, harmonizing and improving consumer
protection regulations across Europe.

3 Regulation for Packaged Retail Improves investor protection by introducing a stddzed
Investment Products (PRIPS) key information document (KID) for non-vanilla pnacs
(December 2014) which are risky, difficult to compare and compler t

understand to increase transparency and compayalofi
products.

Investment services

4 Markets in Financial Instruments Improves investor protection by introducing a @rtan on
Directive (MifiD) inducements, prohibiting advisors labeled ‘indepamdfrom
(May 2014) making or receiving third-party payments.

Source:Assembled by the author.

Concerning a second legislative initiative undealgsis here, consumer advocates
were more pleased: the Mortgage Credit Dire¢tfveadopted by the Commission in

February 2014, which introduced for the first tifa&)-wide rules in the area of mortgage

195 ALTER-EU workshop on expert groups in 2011: ‘Bigsiness cannot be the non-state interest categosy m
represented in Commission’s expert groups!’ Avadalat: www.alter-eu.org/events/2011/05/13/alter-eu-
workshop-on-expert-groups, accessed June 1, 2011.

1% Mortgage Credit Directive 2014/17/EU (former EUrditive on responsible lending and borrowing, also
referred to as Directive on credit agreementsirgjab residential property, short CAARP).
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loans'®’ It complemented the Consumer Credit Directdfe2008, aimed at harmonizing
consumer protection regulations and promoting ntaikegration for consumer credit, by
applying similar measures to mortgage loans. Roide crisis, loans for house purchases had
largely been regulated by national legislation.BNd-wide legislation for home loans existed,
except for a voluntary code of conduct, a self-fagon regime on information requirements,
signed by the mortgage-lending industry and conswgraups in 2001. In the final Directive,
pro-reform advocates saw important parts of themands translated into policy. In line with
their demands, a general right for consumers tayrdpans early, made it into the final
Directive. To ensure that borrowers can meet theadit obligations, the legislation also
heightens credit worthiness assessment standandsteform also includes a general ban on
tying practices where other financial products aekaged together with a credit agreement
affecting consumers negatively, a provision notuded in the initial Commission proposal,
and pushed for by consumer advocaf&&he Directive also introduces minimum standard
for advice and curbs misleading advertising of @age credit and creates an information
requirement, in form of a standardized informatstieet (ESIS) that can be compared across-
borders and facilitates shopping around. Although iew regulation does not ban loans in
foreign currencies, as consumer groups had demandé&troduces additional consumer
safeguards in order to protect consumers againshamge rate risk® While the initial
Commission proposal only included an informatioquieement about implications for the
consumer with respect to loans in a foreign cuiyetice final Directive went beyond the
provision and - reflecting BEUC’s proposition - lnded a requirement for member states to
set up a regulatory framework that allows consun@rsonvert the credit agreement into an
alternative currency’® Accordingly, the Directive was received positively consumer
groups who considered consumer protection strengthg BEUC 2013b). In contrast,
industry groups interviewed for this research mbjeported that their lobbying efforts to
prevent the Commission from focusing more on coresumprotection than on market

integration had failed!

197 Member States will have to transpose its provisioio their national law by March 2016.
198 Interview 27b with consumer advocate, Brusselsyiay 2013.

199 Despite consumer groups demands for an EU-bawmreigh currency loans, “which in particular in Qeaht
Europeartransition countries allowed borrowers to choosevben a ‘more expensive’ local currency and ‘less
expensive’ foreign currency loan” (Dibel and Rotlich2011).

119 Directive 2014/17/EU, Article 23.
1 Interview 46 with financial industry lobbyist, Bssels, 13 May 2013.
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A third legislative initiative under analysis heiee a proposal for a Regulation for
Packaged Retail Investment Products (PRIPS) intiadua new key information document
(KID) for investors. The Commission introduced tm@posal in July 2012, in an effort to
further tighten consumer protection and rebuildester confidence after the financial crisis.
PRIPs are, simply put, investment products solcetail customers. Since the financial crisis
had shown that existing legislation did not addréss growing complexity of financial
products and that investment products were sotmbsbumers that were “not right for them,”
the aim of the legislation was to make risks ohitehvestment products easier to understand
and to increase comparability of different produ@Esiropean Commission 2012). As of
autumn 2016, the regulation requires that investnfiend managers, insurers and banks
provide consumers with a consumer-friendly infoioratdocument about the investment
product they intend to buy. The “KID” uses clead gofain language to allow retail customers
to compare products before they make an investrdenision*'? While industry groups
complained about more paper work, Finance Watdbading civil society advocacy group,
praised the legislation as “a win for consumer gebon in Europe that could help to reduce
mis-selling” (Finance Watch 2014a). Advocates sawsoasiderable part of thepositions
reflected in the final legislation, including a wid scope (including certain insurance
products), a warning label for certain investmertdpicts, enhanced disclosure of financial
advisor fees and a provision for product issuersubstantiate claims about environmental
and social objectives of an investment product.

As a fourth legislative initiative with an importagonsumer dimension was the
Markets in Financial Instruments Directive (“MIiFID” The financial crisis exposed
weaknesses of the existing MiFID Regulattéh,in particular with respect to investor
protection. In an effort to address these shortogs)ithe Commission introduced a review of
the MIFID Directive in 2011 which enhanced consumetection, by introducing structural
changes to how investment advice has to be condiitén line with the initial Directive,
MIFID Il aims to “further the integration, competitiveness and étincy of EU financial

12 The Commission proposal for the KID built on théséng Key Investor Information Document or KllBat
had been introduced for retail investors investmthe UCITS Directive, extending it to all typekiovestment
funds, insurance-based investments and retail tatest products, and private pensions. The KID raipm
focused on increasing transparency must be reagsitbe MiFID Il which mainly tries to improve theajity of
investment advice with respect to the sale of rptaiducts.

113 Adopted in 2007 as part of the European SinglekitaProgram, MiFID aimed at removing barriers tossr
border financial services, in order to improve toenpetitiveness of EU financial markets by creatngingle
market for investment services and ensure apptedssaels of consumer protections.

"including a recast Directive (MiFID Il) and a né¥egulation (MifiR)
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markets.” It does, however, add the new objecti/éestablishing a safer, sounder, more
transparent and more responsible financial systenking for the economy and society as a
whole.” The question whether inducements shouldbdened EU-wide became one of the
most controversial issues in the legislative deb&etail customers usually buy their
investment products from financial advisors who gaid on sales commission or
inducements, third-party payments to investmenisads. Consumer advocates argued that
this wide-spread commission-based practice raiea8licts of interest for advisors who sell
investment products to retail investors if theyeige inducements to recommend one product
over another (Ford 2014). In line with the init@bmmission proposal and the Council’s
position, the final regulation included a partiainbon inducements, despite efforts of the EP
to water-down the provision (leaving regulation tg national discretion) and industry
group’s initial reluctance to regulatory chari§g®e.For observers the new transparency
enhancing provisions were “nothing short of a ratioh in consumer protection” (Johnson
2014).

Taken together, then, several initiatives were wa#fen at the EU level to develop
useful standards or benchmarks on consumer protetti financial services. There is also
good evidence against the prevailing argument e IBE literature that financial industry
groups massively influenced or “captured” reguhkatoeform. Although overall consumer
protection reforms were rather incremental and comgsed solutions, they reflect certain
policy alterations prompted by pro-reform advocatdew did diffuse consumer interests

come to be reflected in the legislative outcome?

Contextual Conditions Underlying EU Financial Reforms

Any mechanism-based explanation of regulatory chamgst start with the contextual
conditions that allow the hypothesized mechanismfutaction. The financial crisis had
considerably reshaped the context in which regofateform was taking place. Increased
salience in the post-crisis reform period was aquamed by a deep legitimacy crisis of the
financial services industry. There is no shortafjenedia reporting of policy failure due to
industry capture. ATTAC, for instance, launched @ Yube video about malpractices in the
banking sector which was viewed over 100.000 timékin less than a month in 2008. A
number of reports were published — for example then one-sided composition of expert

groups in favor of the financial business sectoagiH2009) or on the political influence of

15 Interview 91 with Commission official, Brusseld, Rlay 2013.
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Goldman Sach&'® In a publicly appealing event, Brussels-based N@@er the leadership
of Spinwatch, a group mainly campaigning for moobblying transparency, awarded the
“Worst Lobby Awards.” In 2010 the award was givenGoldman Sachs and a derivatives
lobby group for their lobbying to promote profitrfthe financial industry at the expense of
the public interest.

The loss of legitimacy in the public eye was chgdélt by industry representatives.
One interviewee in Brussels reported: “Even if y@mye good arguments and even if you say
things that are well justified, there is alwaysstlji..] crisis of the image™’ Whereas
relations among policymakers and industry groupseweeviously described as “cozy” or
“symbiotic” (see Tsingou 2008), the legitimacy @ishanged this interaction. Relations after
the crisis had come under stress, marked by pol&gns’ reservation and even mistrust vis-
a-vis industry groups. In the perception of manlgymakers, financial industry groups were
the culprits for the crisis. According to one inttydobbyist: “The way we are perceived by
parliamentarians and other policymakers has chadgaaatically since the crisis [...]. We
are perceived by policy makers as being responsibléhe current crisis which puts us in a
difficult position.”*® This de-legitimization of the industry made engagats considerably
more difficult in the aftermath of the crisis, asedbanking lobbyist noted: “You first have to
explain, you have to say, we actually did not geblved in the irresponsible activities. First
you have to provide this explanation an then yaultave a discussion on the content. There
is always this mistrust, not only on the side oé tBommission but also the European
Parliament.*'® These concerns were echoed by another lobbyistm&diately, if you say
you are representing a bank, you are dé&d.”

The crisis had drastically changed the lobbyingiremment in which financial
industry groups had to operate. Anecdotal evidefren interviews with industry
representatives in Brussels suggests that divigioreng decision-makers and financial sector
groups occurred with Commission officials and MERsng industry lobbyists “a very tough
time.”** Communication levels seemed to have dropped #ignily with industry

"® For instance, a Brussels-based NGO released & espiiiled “Doing God’s work. How Goldman Sachgsi

the game”, available at: www.alter-eu.org/sitesddéiffiles/documents/spinwatch_goldman_sachs _march
2011.pdf, accessed June 15, 2011.
17 Interview 53 with financial industry lobbyist, Bssels, 24 June 2013.

18 |nterview 44, Brussels, 22 May 2013.
19 Interview 53 with financial industry lobbyist, Bssels, 24 June 2013.
120 |nterview 22 with bank lobbyist, Brussels, 13 M2313.

2L |nterview 94 with bank lobbyist, London, 17 Jurg43.
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representatives reporting that they found it offiéficult to get appointments with MEP&’
Industry groups felt that there was consideraligrst notably among MEPs. One industry
representative described the context of politiediate in the EP as “bashing the barnkdIh
general, industry lobbyists struggled to get actedbe policy process, with changes to pre-
crisis levels clearly evident, as this intervievpeg it, “it is not as nice as it was 15 years ago.
It has become more difficult than it was?”

Divisions among decision-makers and industry grobpsame increasingly visible
when Commissioner Barnier asked his staff in De@n®013 not to accept any more
meetings with financial industry lobbyists for ateén period of time. The instructions were
clearly laid out in an email from the Directorater@ral for Internal Market and Services (DG
Markt), saying that “[ijn view of our workload arnbe sensitivity of our current dossier, until
instructed otherwise Market DG employees should motet with bankers, their
representatives or their associations” (CEO 20Bd)icymakers generally also started to call
the industry’s expertise into question. It had lmeeoincreasingly difficult to convince
decision-makers by making technical arguments naslabbyist reported: “The lobbying has
been a lot tougher in the last few years, very maa;hin relation to all institutions, it's been a
lot more difficult. 1 would say particularly it haseen more difficult in the Parliament but it
has been difficult across the board, because aoflo€Commission officials say, yes I
understand your technical points, but my Commisgiomnvants something different
politically.”*?°

Highlighting public pressure against the bankingdustry in the post-crisis
environment, another industry lobbyist confirmede tlifficulties encountered by her
colleagues: “With the crisis, it is difficult to bbby [...] as a representative of the banking
industry - and nobody really cares whether yousateoperative bank, a commercial bank, an
investment bank [...]. From a political point of vigtMs not very easy to say, yes, | support
the views of the banking industry. Whether or ttse views are actually reasonable or not,
it is just not very popular at the moment® A Commission official confirmed that the

interaction with financial industry groups had beeo“an adversarial relationship” after the

122 |nterview 95 with consumer advocate, Brusselsrie2013.

123 |Interview 9 with bank lobbyist, Brussels, 16 May13.

124 Interview 22 with bank lobbyist, Brussels, 13 M2y13.

125 |nterview 94 with financial industry lobbyist, Ldan, 17 June 2013.

128 |nterview 53 with financial industry lobbyist, Bssels, 24 June 2013.
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crisis. He reported that industry groups had beciess a source of information but more of
an adversary because [the Commission] want[s] &ng the way they do business’”

With their reputation highly damaged in light ofettiinancial meltdown, industry
groups were put at the defense and started chatiggiglobbying strategies. Some private
sector participants interviewed for this projectetbthat they refrained from openly opposing
or even vetoing legislative proposals. One lobbpigt it quite bluntly, saying that industry
representatives had to “work more in the shadows!l’ that they could not “go outside and
market position papers?® Another statement of the same industry represeatataying that
lobbying “has become less transparent than it wamfirms the argument that the financial
services industry saw itself forced to adapt toriees political environment by changing its
strategies?® These qualitative shifts in policymaking, albeieadotal, indicate that financial
industry groups’ access to the policymaking procgas curtailed after the financial crisis,
thereby clearly reducing the sectors’ overall pmditinfluence. These changes are important,
since they suggest that the financial lobby’s prditleverage had temporarily decreased. The
next section will show that the retreat of the isttly opened-up new opportunities for

alternative societal actors.

Advocacy for Regulatory Reform

Palitical Opportunities: Access and Receptivity

While financial industry groups faced a difficuliogi-regulatory environment to
promote their demands, political opportunities fioo-reform demands coming from diffuse
interest groups increased. Several qualitativetsimf the policymaking environment from
previously relatively obscure technocratic bodieshe top legislative agenda of European
Institutions offered new access points for non+irial interest groups. After the crisis both,
the Commission and the EP tried to address thelanbas of interest representation in
advisory bodies and lobbying at EU level more galherStarting in 2008, the statements and
reports by MEPs and Commission officials reflected emerging support of the European
Institutions for increased participation of civib@ety organizations in financial regulatory
decisions (Prache 2013). In September 2008, MER®&tgur Pervenche Beres, declared in
an Opinion of the EP’s Committee on Economic and&tary Affairs (ECON), “the need for

127 Interview 45 with Commission official, Brussel® Rlay 2013.
128 |nterview 22 with bank lobbyist, Brussels, 13 Mag013.
129 |pid.
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funding to support consumer and SME organisationiseitter representing their interests by
enabling them to hire experts [...] in the area official services” (European Parliament,
2008).Regulatory decisions that had been taken by remslat the pre-crisis context, moved
to legislative debates after the crisis. The gremteolvement of elected politicians in the
design of financial regulatory reform helped intalar non-industry stakeholders. With the
EP getting actively involved in the financial refordebate new access points opened up for
diffuse interest groups promoting reform. Asked wblobbying the EP, interviewees from
civil society reported that they had a much eaateess to the Parliament after the financial
crisis than financial industry groups h&4.

Pro-reform groups also gained better access tqdthieymaking process when the
Commission started to restructure its expert growdsch are consulted before the
Commission proposes new legislation to Council d&d. Pre-crisis arrangements to
guarantee better representation of consumers’ estierin financial regulatory decision
making had been repeatedly criticized by consumeuggs as one-sided and dominated by
industry experts (ALTER-EU 2009). Starting in 2088 Commission actively promoted the
development of consumer advisory groups to providem with interlocutors in the
policymaking process. EU level expert groups thdig the Commission on financial
regulation included the Forum of Financial Servitdsers (FIN-USE) and the Financial
Services Consumer Group (FSCG). In July 2010, D@&Mastructured its expert groups and
established a new Financial Services User GroupJ@jSmerging FIN-USE and the FSCG,
in order to ensure “proportionate user represantadit all stages of the development of its
policy on financial services-* This provided consumer groups with an importantrse of
influence in the initial drafting of Commission pasals regarding consumer finance
regulations. In January 2011, members of the FShiGectogether for the first timté? The
groups’ mission is “to advise the Commission in toatext of the preparation of legislative
acts or other policy initiatives affecting userdiofincial services, including consumers, retail
investors and micro-enterprises” (European Commis2014). The group is funded by the
Commission, which is only rarely the case for admisgroups. Its funding also includes a
small budget for independent research. The groumsists of experts on consumer finance

from consumer groups, small retail investors, an@Qs. Industry representatives are

130 Interview 95 with consumer advocate, Brusselsjrie 2013.
131 Commission decision of 20 July 2010 setting upreificial Services User Group (2010/C 199/02)
132 |nterview 27b with consumer advocate, Brusseldyiay 2013.
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explicitly not allowed to participate in order tmseire that the users’ perspective gets an
adequate hearing.

Generally, consumer advocates had a positive assessof the new advisory
group®® While the FSUG gives consumer associations a famsupply the Commission
with expertise on financial services from a us@esspectives, it also serves as an important
vehicle for consumer groups to gain timely accessformation about new policy initiatives.
Since there is no reporting on which FSUG positiamake it into final regulations, it is
difficult to assess the advisory group’s directipplimpact. The creation of a financing
mechanism for the new groups, in order to makeadtenindependent, does however reflect
the Commission’s ambition to improve consumer re@néation in the European decision
making process in the aftermath of the crisis. Am@ussion official confirmed the
importance of the FSUG to the policymaking procgsgng that “[i]t is really important for
us since we need information and we meet so maagl@drom the financial industry, it is
important to aim for some sort of balance.” He axpd the restructuring of the expert
groups as an effort to avoid “negative public ppticas” about industry capture, in light of
public saliencé>*

In November 2010, Commissioner Barnier announcatiah expert groups would be
restructured to end business dominance, stating‘th@re needs to be done to enhance the
active participation of civil society organisatioimsinternal Market policymaking in order to
fully achieve a fair balance on non-industry stakeéérs' representation in our consultation
process” (Phillips 2010). Although reforms promisadthe time did not materialize, with
advisory expert groups to DG Markt still reflectitge same composition in 201%,
statements of the Commissioner nevertheless sidlaéeopening up of a policy window in
terms of access to consumer advocates.

A political opportunity structure for pro-reformarps not only opened up in terms of
greater access points to the policymaking procbss,also via increased receptivity to
consumer demands in general. A Brussels-based m@mnsadvocate reported that after the

financial crisis political receptivity of DG Markb demands coming from consumer groups

133 One interviewee in Brussels criticized the mergiethe consultative groups, which reduced the nunathe
member organizations from 42 to 20 in total, asdt#onalization of the user group representatiather than a
big change” (interview with a representative ofN@BO in Brussels, 9 June 2011).

134 Interview 75 with Commission official, Brussel® Rlay 2013.

135 The Brussels-based NGO, Corporate Europe Obseyyatoblished a report in May 2014 showing striking
imbalances among stakeholder groups advising then@ssion on financial regulation. The report isikade
at : http://corporateeurope.org/sites/default/filesord_captive_commission.pdf.
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had changed “as day and night®’Another consumer advocate called that after thsscr
“the doors [were] always open in the Commissionemwkve [went] to decision-makers in the
financial services ared® For this consumer representative, the consumesylaimply
benefited from the importance that the Commissiavegto financial services right after the
economic crisi>® In the words of this interviewee: “It is a lot $extheses day if you talk
about consumer protectiof®®

Increased political receptivity was also displapgdhe fact that Commission officials
started to attend events organized by consumerpgrovhereas before the crisis, it was
“difficult for retail user organizations to get Etfficers to participate in their rare events,” the
participation of EU officials at events organized tivil society groups increased in the
aftermath of it (Prache 2013, 19). High-level EUrdaucrats ranging from the Head of
Commissioner Barnier’s Cabinet to the Deputy Diwedh the Directorate for Financial and
Enterprise Affairgarticipated in events organized by Finance Watth cegular basis. After
the crisis high-level EC officials also startedattend consumer conferences organized by the
Transatlantic Consumer Dialogue (TACD) in LjubljamaMay 2010 and Brussels in June
20111 At the TACD financial services conference in J@0d1 in Brussels, Commissioner
Barnier explicitly said that he needed the inpuinfr consumer organizations and civil
society~** This increased political receptivity can be expéai in light of public pressure in
favor of reform. According to a Eurobarometer syre¢ the EP conducted in August and
September 2010, a clear majority of Europeans @0gent) supported stricter financial
regulations (Directorate General for Communicat&®10). However, the regulatory debate
about EU-level consumer protection reforms didspark a lot of public attention, apart from
some media coverage of the specialized financiaEwopean affairs press, such as the
Financial Times and EurActive. Popular interest \garerally rather moderate, with google
trends, for example, not showing any search resuitthe main European reforms due to the
small volume of searchers by its users.

To sum up, as predicted, qualitative changes inpth&-crisis institutional context,

such as the restructuring of the advisory expestjgs to DG Markt as well as the active

136 Interview 27a with NGO representative, Brusselsie 2011.
137 Interview 33 with consumer advocate, 23 May 2013.
138 |nterview 27a with representatives of NGO in Briss6 June 2011.
139 |Interview 104, Brussels, 22 May 2013.
140 |nterview 52a with consumer representative, Lon@duly 2011.
141 Interview with an NGO, 6 July 2011.
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involvement of the EP, allowed increased accessonsumer groups advocating for reform.
The crisis also led to increased overall politiedeptivity to demands coming from reform
groups. The shift in receptivity was accompaniedalyeneral public in favour of regulatory
change, although public interest in specific EUelereforms remained modest. In particular
diffuse interest groups can claim to act in theljguhterest and become influential if they act
as transmitter of a generally favourable publiongm to policymakers. The next section will
focus on the role of these newly mobilized diffusterest groups.

Mobilization of Diffuse I nterests

Pro-reform groups at EU level clearly benefitednfr@ltered political opportunity
structures. Groups that had never been involvelthance before reported that they started
working on financial issues after the crisis. Otgevups reported that they stepped up their
activities or built new coalitions that had not existed priorthe crisis:** As one labor
representative reported: “We started back in 200&drk on finance [...] and then it became
almost a full-time activity on its own:** Groups such as the consumer organization BEUC
became actively involved in the reform debates. BEId currently the only European
consumer organization representing consumer irtteneshe field of financial services in the
EU. Being the umbrella group in Brussels for 44ejpeindent consumer organizations from 31
European countries, it channels most of the interafsthe national member organizations. As
of April, BEUC was reinforced by a new Brusselsicdfof the German national consumer
organization Verbraucherzentrale (VZBV), which alswtively engaged in financial
regulation. Next to the European and national coesuassociations lobbying on behalf of
financial services users, a third group, the Euaopénancial Inclusion Network (EFIN) was
established in 2007 as a Brussels-based NGO thaldwauild a European-wide network
including NGO's, trade unions and consumer orgdiuma to promote financial inclusion.

The formal organization of diffuse interest grougs pro-reform coalition was
facilitated by the creation of a new NGO dubbedhdfice Watch.” Contrary to “Americans
For Financial Reform” which was a coalition made exzlusively of civil society groups,
organized from the bottom-up, Finance Watch wasmagd in a top-down process, in a

politically-motivated initiative by MEPs and the @mission. It was against the background

12 |nformation in this paragraph is based in multipiéerviews with representatives of NGOs in Brusgsel
conducted in June 2011.

143 Interview 17 with trade union representative, 24y\2013.
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of the crisis and in an effort to create a lobbyemyironment favorable to civil society input,
that MEP Pascal Canfin (Green Party) initiated ¢heation of the new NGO as a counter-
lobby to the financial industry in the summer ofl@0 Twenty-two MEPs from five out of
seven political parties signed a petition for teation in June 2010. MEPs called for a more
balanced representation of interest groups in Gi@megulation: “Neither trade unions nor
NGOs have developed an expertise capable of congtédne banks’ expertise. Therefore,
there is currently no sufficient counter-power milcsociety. [...] This asymmetry constitutes
in our eyes a danger to democrat$/In the following months more than 200 national and
European politicians across party lines joineddélé In December 2010, the MEPs funded a
six-months project to conduct a feasibility study ¢reating a new body that would represent
a civil society voice in financial regulation. Arfaer banking expert, Thierry Philliponnat,
who would later become Secretary General of FindlNegch, was in charge bringing civil
society organizations across Europe on board.

Since its creation in 2011, Finance Watch serveidhasrtant organizational platform
for various civil society organizations to get ihxexd into the debate on EU level financial
reform. The new NGO provided information to its niers and support for drafting position
papers on highly complex financial issues in ordemcrease, for instance, the number of
submissions to Commission consultations coming foont society. EU funding allowed the
NGO to have offices in Brussels near the politd@tision making area, only a stone’s throw
away from the European Parliament. According to té&faMattli at Oxford University,
“Finance Watch has quickly become an essential aiagly accepted voice in financial
matters” (Finance Watch 2013, 44). The NGO consifts3 staff members in Brussels all of
whom have substantial working experience in tharfalal sector and forty-one member
organizations from civil society, including tradeiens, housing groups, development NGOs
and consumer associations (Table 6). Member orghois of the board are the European
Consumer Organization (BEUC), the European TraderJ&onfederation (ETUC), Friends
of the Earth Europe (FOEE) and UNI Europa. Its aexd mission is “to strengthen the voice
of society in the reform of financial regulation bgnducting advocacy and presenting public
interest arguments to lawmakers and the public asumterweight to the private interest
lobbying of the financial industry” (Finance Wat2813b). Finance Watch also received wide
press coverage. It appeared in 21 articles by thanEial Times in 2012 as well as in

Europolitics and various national newspapers.

144 See the website of Finance Watch, available atwimance-watch.org/about-us/why-finance-watch.
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Table 6 Selection of Members of Finance Watch

Name Founded N° of members Type of organization

Bureau Européen des Unions 1962 44 independent Independent nonprofit EU

de Consommateurs (BEUC) consumer consumer organization
organizations

European Trade Union 1973 83 trade unions Independent nonprofit EU

Confederation (ETUC) consumer organization

Oxfam 1942 17 member International Organization
organizations

Solidar 1948 56 member European network of
organizations NGOs

Transparency International 1993 100 local, indepanhdinternational NGO
organizations

UNI Europa 2000 320 affiliated trade European trade union
union organizations federation

ATTAC France 1998 90.000 members French NGO

Féedération nationale de la 1944 257 member French trade union

finance et de la banque (FFB organizations federation

CFE-CGC)

Institut Veblen pour les - 17 member Independent think tank

réformes économiques organizations

VERDI (Vereinte 2001 2.2 million German trade union

Dienstleistungsgesellschaft)

WEED (World Economy, 1990 - German NGO
Ecology and Development)

Source Author

Diffuse interest groups also benefited from inceeB€ommission funding in the post-
crisis period. As table 7 shows, Commission fundorgeuropean civil society organizations
involved in financial regulatory policy has incredsin the years following the crisis. In
December 2011, the Commission published a calind & “Pilot Project — Capacity building
of end-users and non-industry stakeholders in Upiolicy making in the area of financial
services” aimed at enhancing the capacity of emusuand non-industry associations “to
participate in Union policymaking in the area afdncial services, with the objective of
providing policymakers with other views than thosgpressed by the financial sector
industry.” This analysis was largely based on arniezaassessment that “a major obstacle

remains that hinders end-users and non-industtageholders’ participation in the Union
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policy making particularly in the area thancial services, namely the scarcity of resasirce
and specialized expertise. Consuredies as well as civil society organizations dohrave
adequate resources to properly coeewide range of often highly technical topics and
develop the expertise to take a m@meactive role in the Union financial services pwli
making” (European Commission 2011f). In May 201&p tNGOs representing a users’
perspective were awarded the Pilot Project gramr &41.25 million: Finance Watch for
1.025.006% and EuroFinUsé&® for €225.000. The call has been renewed for thd gfear in

a row for 2014. According to Prache (2013), vicaiclof the FSUG, the funding is “modest
compared to the lobbying power of the financialusitly” and “a historical move” at the same

time.

Table 7 Commission Funding of European Civil Society Oingations Involved in Financial

Regulatory Policy (in €)

2010 2012 2013 2014

The European Trade Union 1.722.937 4.225.352 4.982.205 2.982.457
Confederation (ETUC)

UNI Europa 1.377.329 1.477.054 1.086.262 930.637
European Consumer Organizatiod.567.591  1.352.069 2.071.212 832.575
(BEUC)

Friends of the Earth Europe 947.983 733.162 1.934.015 1.137.388
EuroFinusé&" 0 225.000 287.000 396.000
Finance Watch Not applicable 1.025.000 1.213.000 1.604.000

Source:European Commission Financial Transparency Sy&ars)

Taken together, increased funding and organizdti@u@port coming from the
European Institutions, helped diffuse interest gsoto overcome collective action problems
and organize effectively to participate in finamcieform debates. According to one member
of Finance Watch: “Today many believe that we stidag invited. Finance Watch is part in
the debate. There was one official hearing withkieesrand there will be one official hearing

with civil society groups. The fact that we aretire game, we’re playing a role, is the

145 This Commission grant accounts for about 50 pet ekthe Finance Watch budget.
148 EyroFinUse created in 2012 represents about 50pEan organizations of financial services users.
147 EuroFinUse changed its name to Better Financ@1 2
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success*® In interviews conducted in Brussels, industry espntatives testified to the
increased influence of consumer advocates. Accgrdi one financial sector lobbyist,
consumer groups were “much more active, much miéheential than they were before in the
overall policy process” and “well connected” to themmission, the EP and the regulatdfs.
Contrary to “Americans For Financial Reform” whialas a coalition made up exclusively of
civil society groups, the organization of the EUsa civil society response to the crisis was
more of a top-down process, initiated by the Euappkastitutions to ensure adequate interest
representation in the reform process, by making fuma available for diffuse interest groups

and by initiating the formation of Finance Watchcasinter-lobby to the financial sector.

Governmental Allies

In the wake of the financial crisis, Commissionearfder became a strong ally,
promoting policy change on behalf of diffuse consuimnterests. Before the crisis, and under
previous Internal Market Commissioner McCreevey whad been Single Market
Commissioner until 2010, the Commission’s philogoplas largely non-interventionist with
its actions largely being restricted to establighivorking groups and producing studies on
the European mortgage market with no follow-updkdive proposals. The situation changed
with the crisis and Commissioner Barnier takingiagf While it is fair to say that the
financial crisis spurred legislative action, theérepreneurship of Commissioner Barnier was
instrumental to bring about policy change. Oneisffinst acts in office in early 2010 was to
tell his staff that “a consumer voice had to beetalon board**° On April 26, 2010, in a
speech at the European Financial Services ConfereBarnier (2010), called for
“consideration of what needs to be done to increassumer protection across the board.”
Under the banner of “restoring consumer confidertbe” Commission subsequently tried to
play a leading role in the promotion of financiahsumer protection. Shortly after, DG Markt
started to restructure its advisory expert grougb@ovided a funding mechanism for its new
Financial Services User Group (FSUG), which soledpresents non-industry voices.
Consumer advocates considered themselves “lucky Goanmission Barnier [was] really

very consumer-friendly*®* A leading civil society advocate testified to theod working

148 Interview 71 with NGO representative, BrusselsMay 2013.
149 Interview 91 with Commission official, Brusseld, Rlay 2013.
10 |nterview 75 with European Commission official u8sels, 22 May 2013.
51 Interview 77 with civil society representative r8al February 2013.
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relations with the Commission&? One consumer representative reported that shédel

in three to four bilateral meetings with CommisgpbBarnier per year during reform debates,
while she had not been in a single bilateral meetivith Commissioner McCreevy?
Throughout the reform debate systematic meetirggstalk place among Finance Watch and
Commission officials once or twice a day. Forad& union representative, Barnier was “part
of the good guys.” He reported that with the Consmoiser taking office, regular meetings
among Commission officials and labor representativeere organized to establish a
permanent link of cooperation and exchafije.

Consumer organizations also found an importantialthe EP which has traditionally
supported consumer protection policies (Greenwodtll?2 164). The creation of Finance
Watch as a new NGO already signaled the suppomiBPs to pro-reform advocates.
Throughout financial reform debates a strong pforme alliance between MEPs and civil
society groups emerged. According to EP staffessperation among MEPs of the Green
Party and the S&D with experts from Finance Watas wery close throughout the reform
process>° So-called “group briefings” took place at the ERere Finance Watch staff met
with MEPs, their assistance and the advisors tettiécal groups to explain technical details
of regulations>® The EP as well as national parliaments (includirgyHouse of Lords, the
German Bundestag, the French Assemblée Nationdi¢haenUS Senate) invited experts from
Finance Watch to testify on a regular basis oo reform issues. In 2012, Finance Watch
staff had more than a hundred meetings with pola@ns and participated in six formal
parliamentary hearings in Brussels, Paris, Londwh \Washington (Ford 2012). In the wake
of the financial crisis, consumer representativeggmrted that they have been able to use the
EP as a route to insert amendments. In interviés staffers confirmed that they could
cooperate well with civil society groups throughdbe legislative process’ Consumer
representatives reported that EP staffers wouldl toalask for input®® An EP staffer
interviewed for this research project used the t&ewersed lobbying” to describe how he

calls representatives of consumer groups in oalask for their input about specific financial

132 |nterview 77 with civil society representative ri8al February 2013.

133 |Interview 33 with consumer advocate, 23 May 2013.

134 Interview 69 with trade union representative, 8Auhry 2013.

135 |nterview 29, with parliamentary staffer, Brussdl§ May 2013.

136 Interview 71 with NGO representative, BrusselsMay 2013.

157 Interviews 29 and 51 with parliamentary staff@sjssels, 15 and 17 May 2013.

158 Interview 95 with consumer advocate, Brusselsjrie 2013.
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reform legislation>® This evidence suggests that pro-reform advocatethe outside had
well-established working relations with sympathegavernmental allies at the inside of the

European Institutions.

Diffuse Interests, Allies and Consumer Protection Reforms

How did diffuse interests come to be successfidliected in the regulation? In what
follows | describe some of the advocacy activibésliffuse interest groups surrounding each
of the four policies under analysis, and documehickv of these were successful and which
were not. The focus here is on EU based diffussrést groups, the way they mobilized and
build pro-reform coalitions with governmental adlieo induce desired changes in the content
of consumer finance protection reforms. The in-degdse analyses will highlight different

elements of the theoretical causal mechanism.

Legidative I nitiative 1: New European Supervisory Authorities (ESAS)

Following agreement by all member states in Juri®2the EP voted through the new
supervisory framework for financial regulation hretEU in September 2010 which came into
force in January 2011. The new supervisory autlesrit European Banking Authority (EBA),
the European Insurance and Occupational PensiotisoAly (EIOPA) and the European
Securities and Markets Authority (ESMA) - transfean and upgraded the existing
supervisory structure of three so-called Lamfalussgl 3 advisory committees into “bodies
with greater supervisory, rule-setting, and coaatiimg powers” (Eising, Rasch, and Rozbicka
2013b). The ESAs have a mandate to protect consuagminst abusive practices, with
consultative “Stakeholder Groups” representing oorey associations in all three
organizations®® Overall, the consumer protection mandate of thA€E&mained limited.
Staffing levels are low and the ESAs have no cosemet to impose binding rules on national
regulators in the field of consumer protection (BER013a).

A European supervisory framework was opposed byspzrthe financial industry,
notably the German LBs, savings and cooperativikkawhich reportedly influenced the
German position. German LBs tried to preserve tbhempetitive advantage under national
supervision which provided a degree of protectimmfincreased competition under a single
European supervisory framework (Buckley and Howa@i0, 128). Industry opposition to

19 Interview 51 with parliamentary staffer, Brussdlg,May 2013.
180 Regulation (EU) No 1092/2010
119



regulatory change was however not unanimous. Coaswlamands in favor of a move
towards strengthened EU supervision were echoedhbyEuropean fund industry who
supported a harmonized European supervisory framkewith strong authorities (EurActive
2010b) as well as large German commercial banks expected lower compliance costs.
During negotiations, neither the German nor thenémegovernment could maintain their
opposition to EU level supervision and had to softieeir position (Buckley and Howarth
2010, 128).

Consumer groups, including Consumers InternatiorfdiN-USE, BEUC, the
Federation of German Consumer Organizations, Whih@ trade unions such as Uni
Finance, got actively engaged in the debate alsfatming the EU supervisory structdfe.
The mobilization of diffuse interests and their tgdpation in the legislative process
remained, however, limited with only 12 consumeasugps and trade unions participating in
the public consultation, representing only aboutpE3 cent of consultation submissions.
Consumer groups generally argued in favor of onglsiEuropean Authority in lieu of three
different agencies to replace the Lamfalussy cotesstto ensure strong cooperation among
national regulators (BEUC 2009). Consumer advocaieferred a single centralized
European Financial Regulatory Authority to set mmithl standards, act as coordinator-
supervisor for larger EU wide financial institut®that represent systemic risk to the financial
system of the EU, and set standards for valuingnftral assets (FIN-USE 2009). Modeled
after the US Dodd-Frank Bill, advocates also preposo set up a pan-EU Consumer
Protection Agency along-side the new supervisotii@ities. In response to the Commission
consultation, FIN-USE argued in favor of the creatof a consumer regulator (a “European
Financial Users Authority”) with the objective ofgtecting consumers of financial services.
The Federation of German Consumer Organizationseduthe example of the American
Consumer Agency, asking tli@ommission “to consider the creation of an autlyooit that
kind” (VZBV 2009). Along the same lines, Re-DefireeBrussels-based think tank suggested
a consumer regulator “with additional powers tooecé high levels of disclosure, good faith
transactions and strong and robust recourse agairmigdoers” to “enforce high but
minimum (national authorities are free to enfolighter standards) standards across the EU”

(Kapoor 2010). However, during the negotiationspstoner groups had to soften their

161 See public submissions to the Commission consarftain European Financial Supervision in July 2009,
available at: http://ec.europa.eu/internal_marketscitations/2009/fin_supervision_en.htm.

120



position to advocate for a strong consumer mandatbe ESAs instead of an independent
consumer regulator (BEUC 2010).

The debate about the new ESAs illustrates the gtomoperation among mobilized
consumer advocates and MEPs as allies who suppsttedg investor and consumer
protection rights to be granted to the authoritfésThe EP became an important “agent of
change,” in support of strong supervisory authesitivith adequate financial and human
resources (Quaglia 2013, 59). While member stated bonsiderably weakened the
legislation, MEPs tried to restore the initial Comsion proposal and to further strengthen
the statutory powers of the new authorities (Bremsg010). Member states in the Council, in
particular the UK, France and Germany, were ratbkictant about transferring supervisory
powers to supranational authorities (Buckley andvéith 2010, 127). The EP, on the
contrary, envisaged the new authorities as “watghdeith a bite,” with the ability to write
regulatory standards, to temporarily ban harmfoldprcts, to make legally binding decisions
for national financial institutions and to requaereview from the Commission every three
years that could potentially strengthen the sugersieven more by integrating them into one
supervisory body (European Parliament 2015). Imgfg debate in Strasbourg in September
2010, MEPs repeatedly warned against Council efféot water down legislation and
highlighted their support for a strong consumetgetion mandate for the new institutions. In
particular, Green MEP Sven Giegold (German) becameimportant ally for consumer
groups pushing consumer-friendly legislation thitotlge ECON Committee as rapporteur for
the legislationt®® Giegold added amendments reinforcing consumeregiion, notably by
granting the ESAs the right to prohibit certainafcial products. In line with demands of
consumer groups, the EP also insisted on représasigdrom civil society in consultative
stakeholder groups. Despite initial reluctance efmber states to transfer regulatory powers
to the supranational level, the EP successfullyhgdgor strengthened supervisory authorities
in the final legislation (Quaglia 2012, 187). Imdi with preferences of the member states,
national regulators, however, mainly retained thegulatory functions with regards to day-
to-day supervision. The final regulatory outcomesveacompromise, reflecting interests of

stakeholders from both the consumer and industig. si

162 See plenary debate in Strasbourg on July 6, 28déijable at: www.europarl.europa.eu/sides/getDa%.d
type=CRE&reference=20100706&secondRef=ITEM-011&lzge=EN&ring=A7-2010-0170.

183 Interview 52a with NGO representative, Londonufy 2011.
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Legidative I nitiative 2: European Mortgage Credit Directive (MCD)

The MDC's objective was “to create a Union-wide tgage credit market with a high
level of consumer protectiort® Following the co-decision procedure, the legistaprocess
was lengthy and controversial with major disagresierising between the EP and the
Council - due to the specificity of national morggamarkets - with the Commission adopting
the final Directive about three years after itdiahiproposal. The new Directive consolidates
legislation on EU level, essentially harmonizing@&pean mortgage regulations by setting the
minimum regulatory requirements in a consistent wepss member states. Some provisions
follow a maximum harmonization approach, leadirg, ihstance, to more standardizing in
the way the costumer is informed before the §3le.

While consumer advocates actively supported regujathange, banks and mortgage
lenders considered themselves lucky for having dmaia Directive for so long and were
rather reluctant to accept new regulations. In aasp to a Commission’s consultation in
2009, industry groups strictly opposed new EU leweltgage regulations. Major European
level financial industry associations including tBeropean Banking Industry Committee
(EBIC), the European Mortgage Federation (EMF), ahd European Association of
Cooperative Banks (EACB), as well as national assions such as the Association of
German Public Sector Banks (VOB) started lobbyihg Commission on the Directive
proposal before its issuance in March 2011.

From industry perspective the Commission’ proposatked a “conspicuous” shift in
regulatory focus “from internal market integratitmwards more consumer protection issues”
(Deutsche Bank Research 2011). Industry lobbysponted that their lobbying efforts to
prevent the Commission from focusing more on coregumprotection than on market
integration had failed and that they “certainlyrdtcagree with this switch'®® In an effort to
avoid legislative action, banks and mortgage lemdeed to lay out a different narrative
arguing that the mortgage crisis was specific ® WS securitization system, a system of
funding of the mortgages not wide-spread in Eur8pelndustry groups argued that
irresponsible lending did not occur in the EU te #ame extent as it did in the US subprime

market and that “the Commission should not attetopicreate EU solutions for a US

164 see http://ec.europa.eu/finance/finservices-vetaiflit/mortgage/index_en.htm.
185 Interview 104, Brussels, 22 May 2013.
188 Interview 46 with financial industry lobbyist, Bssels, 13 May 2013.
17 Interview 53 with financial industry lobbyist, Bssels, 24 June 2013.
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problem” (European Commission 2011b). Industry clammed about a regulatory overload,
arguing that new legislation would put even momaiston lenders in times of crisi® It
insisted on waiting for the impact of the new Cansu Credit Directive of 2008 which had
just been implemented and - by a number of mentherss- applied to mortgages (Dubel and
Rothemund 2011, 2¥° Despite industry opposition, lobbying efforts &ailto prevent the
Commission from introducing new binding rules foomgage regulations.

Throughout the reform process, actor plurality wassiderably increased compared
to pre-crisis levels with civil society groups aetly engaged in legislative debates. About 30
per cent of groups that participated in the Comimigs public pre-legislative consultation in
June 2009 came from consumer advocacy groups, m@nsand user organizations as well as
trade unions, about 20 per cent more groups theitipated in financial sector consultations
during pre-crisis time$’° National consumer associations served as an imptdrformation
transmitter about abusive practices in relatiomtwtgage loans. The Commission noted that
consumer advocates, consumer and user organiz@tignsrovided examples of practices of
unfair advertising and marketing (European Commais&009). A range of consumer and end
user organizations as well as trade unions gotegtinvolved in reform debates, including
EU level associations such as BEUC but also ndtiorganizations such as the Financial
Inclusion Center, a British think tank defendinghsomer interests in financial markets or
national consumer associations, including the $&ritconsumer association Which?, the
Danish Consumer Council, the Spanish ADICAE and3keman VZBV.

DG Markt under Commissioner Barnier became an itaporally for diffuse interest
groups in pushing for reform despite objections bainks and mortgage lenders. The
Commission had discussed reforms related to mostgaggration well before the financial
crisis, but DG Markt had refrained from introduciBty level legislation. Issues that were in
the Proposal for the Directive on Mortgage Credid lalready been discussed in a White
Paper on the Integration of EU Mortgage Credit M#sk published in 2007 in light of first
signs of a sub-prime turmoil in the U8. The White Paper did, however, refrain from

proposing any “hard” legislation (Reuters 2007).den the leadership of Commissioner

188 |nterview 46 with financial industry lobbyist, Bssels, 13 May 2013.

189 Many credit agreements, notably mortgage creditlanns smaller than €200 or larger than €20.006 we
formally excluded from the scope of the Directibeit several members states had gone beyond thealform
requirements (Franken 2009, 134).

101n a study on the sectoral origin of groups mabilj on financial sector consultations, Young amag/Rri
(2012, 91) found that prior to the crisis less th@rper cent of respondents represented non-fiabg@ups.

11 cOM(2007) 807.
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Barnier, the Commission came up with a new propfigah Directive on credit agreements
relating to residential property, short CAARP, akding “irresponsible lending and
borrowing practices” (European Commission 2011d)e Dbjectives of the Commission
proposal, officially tabled in March 2011, were falol. It tried fostering consumer
confidence by enhancing consumer protection ana drioss-border lending by introducing a
maximum harmonization approach (Tait 2011). Thepsal focused on enhancing consumer
protection without actually putting internal markeovisions asid&’> Consumer groups, who
generally favored a broad scope of the Directivé arminimum harmonization approach in
order preserve “already existing national consummendly legislation” (BEUC 2011b) saw
their demands largely reflected in the Commissiamppsal.

During subsequent negotiations, consumer grous falsnd important allies in the
S&D and Green groups in the EP. In April 2011 |edgige debate moved to the EP, where in
particular MEPs of the S&D and the Green Party bmxamportant channels through which
consumer groups could articulate their policy preriees. Before the Commission issued its
proposal for a Directive, officials had toured e in order to assess whether there would be
support among key MEPs across party lines for pgsal on mortgage reform and MEPs had
clearly displayed their political appetite for refo'’® In July 2011 the ECON Rapporteur,
Spanish MEP Sanchez Presedo (S&D) issued his @t which mainly differed in scope
to the Commission proposal. The report introdueacesal new articles to the Commission’s
initial proposalt™ Whereas the Commission proposal focused on tire doigination stage,
the rapporteur tried to introduce more flexibilitgr consumers after the loan had been
granted:” Despite disagreements about details of the Igiislaworking relations among
consumer advocates and rapporteur were close thootigthe legislative process. The
socialist rapporteur relied heavily on expertisevied by consumer advocates who he
regarded as close “allies” during reform debafés.

The ECON draft report was met with substantiali@sim. Consumer and industry

groups agreed that the rapporteur addressed spdeiicits of the Spanish mortgage market

172 |nterview 75 with Commission official, Brussel®, Rlay 2013.
173 pbid.

174 New provisions included i.a. (1) portability, méam that borrowers shall keep the same loan agreeme
when moving house, (2) that a foreign currency loam be converted into the currency of the MembeteS(3)
transfer to another creditor if it is not of detént to the consumer or (4) transfer by the borroweanother
borrower (European Association of Public Banks 2012

15 Interview 53 with financial industry lobbyist, Bssels, 24 June 2013.
1% |nterview 27b, Brussels, 21 May 2013.
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that were hardly transferable to the European [EVehdustry groups argued that the draft
included “far-fetched” ideas that had not been ecibjto the Commission’s impact
assessmenf® In a comment to the ECON report, mortgage lendersplained that the
proposal “seeks to widen the scope of proposedatgn in Europe in a range of ways that
are inappropriate and unhelpful. Many of the pref®mswould have far-reaching and
unforeseen consequences on firms, consumers, #ilalality of credit and even the supply
of housing” (Council of Mortgage Lenders 2011). Bmlly, under pressure from the ECON
shadow rapporteurs as well as industry groups,répporteur reduced the scope of the
proposal. Subsequently, a “compromise mid-way” leetwthe “big-bang-approach” of the
rapporteur and the “step-by-step approach” of themm@ission was forget? In the
compromise position of the EP, provisions introadlbg the ECON report had either been
deleted (such as the provision on portability @ne) or watered-down by industry lobbying.
Provisions that creditors should identify produtist are not unsuitable for the consumer and
that EBA should develop guidelines for creditwandgs assessments that were supported by
the S&D and the Green Party had been deletedneiith industry preferences and after
pressure of the EPP, ALDE and ECR groups (Gieg0k?a).

While consumer advocates found support from the i@@sion and rapporteurs in the
EP, industry groups successfully lobbied their mendtates in the Council as well as the
national MEPs to water down reform proposals. Whea legislative debate moved to
trialogue stage in June 2012, member states pusinesyen greater watering down of the
new articles added by the EP. The final text of Bikective had largely been reduced to its
narrow scope with the rapporteur's added articleletdd or watered dowti® Although
industry groups managed to water-down legislattbery were not successful in preventing
legislative action. The reform outconwas a settlement among the various stakeholder
groups involved. According to interviews with Conssion officials, views of consumer
groups and industry associations diverged, in @agr on two issues: whether consumers
should be able to exit credit contracts before ¢he of the term (the early repayment

7 One provision introduced by the rapporteur coneerthe transferability of credit agreements whewinm
houses which would not work in jurisdictions witlrict ownership rules on property such as in Genyman
(Interview 46 with financial industry lobbyist, Bssels, 13 May 2013).

178 |nterview 46 with financial industry lobbyist, Bssels, 13 May 2013.
19 Interview 75 with Commission official, Brussel£, Rlay 2013.
180 |nterview 46 with financial industry lobbyist, Bssels, 13 May 2013.
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provision) and the obligation for a credit wortlssetest. Both controversial issues were
settled as a compromise in the final legislation.

The early repayment provision required member stiteensure that consumers have
a right to repay their credit before the expirytbé credit agreement. Whereas consumer
groups favored a general right to early repaymeitih & low level of compensation, the
banking industry supported a more restricted righgarly repayment with appropriate levels
of compensation for creditors in the event of eaglpayment® As it clashed with industry
practices in Germany, the German industry pushe#t particularly forcefully**? The final
text included a compromise, with consumers beirmgnigd a general right to early repayment
but lenders being entitled to a compensation feediean Commission 2013b).

The second sticking point in negotiations concerrted introduction of credit
worthiness tests. The Commission proposal requinedcreditor to assess the consumer’s
ability to repay the credit. The initial propos&aintroduced a legal requirement for lenders
to deny the credit in the event of a negative ¢nedithiness assessméfit.Consumer groups
supported such a mandatory credit worthiness assess Industry groups argued against,
saying that this would create a right to creditthe event of a positive credit worthiness
assessment and give an opportunity to borrowermspfmse the decision. Industry did not
agree with this “shift of responsibility away frotine borrower to the lendet™ In response
to the Commission’ public consultation in 2009, aficial industry groups had initially
rejected a community-wide harmonization of creditvmess assessments, arguing that
national specificities would prevent meaningful netards. In the subsequent legislative
debate, industry groups had to soften their pasiéind focus on a compromise solution. In
line with industry preferences, the legal requiratneas finally watered down in negotiations
(European Banking Industry Committee 2012). ThalfiDirective introduced Europe-wide
standards for assessing the credit worthiness ofgage applicants, but the text of the initial

proposal suggesting an obligation for lenders toydzedit was deletetf> Industry lobbyists

181 |Interview 84 with Commission official, Brussels,J&ine 2013 and interview 53 with financial industry
lobbyist, Brussels, 24 June 2013.

182 For member states, like Germany, with no rightsrépay loans early, the risk was that capping
compensations in cases of early repayment woullittea transformation of the market and drive ivasiable-
rate loans instead of fixed-rate loans (Intervidawith Commission official, Brussels, 22 May 2013).

183 |Interview 75 with Commission official, Brussel® Rlay 2013.
18 |nterview 46 with financial industry lobbyist, Bssels, 13 May 2013.

185 COM(2011) 142 final, Article 14 suggested a “diy the creditor to refuse to grant the credit vehtre
results of the creditworthiness assessment ardinega
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were pleased that the shift [of responsibility aweym the borrower to the lender] was
“brought back to the middle® Consumer groups considered the obligation for demdo
assess the creditworthiness as a WinAgain, both lobbying camps saw some of their
preferences translated into policy. According tother industry representative, the outcome
was a compromise that they “could live witf* Commissioner Barnier commented on the
final legislation, saying that “consumer will fimalget the protection they deserve” and that
the Directive “will also benefit mortgage credipprders” (European Commission 2013b).

Legidative I nitiative 3: Retail | nvestment Products (PRIPS/KID)

The European Institutions varied significantly reir initial negotiating positions on
the KID regulation (Costermans 2014, 16). The saufpie regulation was one of the most
controversially discussed items, with the EP prongpa wider scope and the Council trying
to reduce the scope, largely echoing the Commispimposal®® The EP’s compromise
position adopted in plenary in November 2013, editgyn the initial Commission text, thereby
echoing advocacy groups’ demands. In April 2014, &8l Council agreed the final text
which came into force in December 2092 From a consumer point of view, the Council’s
compromise adopted in June 2013 was less ambitiamsthe Commission proposal (Finance
Watch 2014b, 20). The agreement in trialogue lgré@lowed the EP’s consumer-friendly
position, despite opposition of segments of tharfmal services industry. While pension
funds had successfully lobbied for an exemptiontage insurance products do fall within the
scope of the KID. Reflecting these changes to tigal Commission proposal, the final
regulation was named PRIIPs, including not onlyckzaged retail,” but also “insurance-based
investment products.”

Opposition to the Commission proposal and subsdégbaBnamendments came from
the savings and cooperative banks that were nardgagmplement another key information
document and complained about an obligation to idewnore paper work when selling
services. Insurance companies and pension fundseldimember states in the Council to be

186 |Interview with industry lobbyist, Brussels, May120

187 Interview 27b with consumer advocate, Brusselsyiay 2013.
188 |Interview 64 with financial industry representatii4 May 2013.
189 Interview 71 with NGO representative, BrusselsMay 2013.

19 At the time of writing, the ESAs are developingfiifRegulatory Technical Standards (RTS) on theemn
and presentation of the KIDs for PRIPs.
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excluded from the scope of the new PRIPS regulafitre Association of British Insurers
(ABI), for instance, lobbied to exclude occupatiopansions from the regulation “to avoid
any negative disruption to pension savings” inEe(Johnson 2013). These industry groups
were clearly not in favor of the EP’s ambitious awh@ents and extension of scope for the
Directive, describing the parliamentary debatetaghiy political,” “dangerous” and marked
by “miscomprehension of what the Commission idea.Wkdustry was afraid that the EP’s
amendments would make the regulation into a “sarssy knife,” saying that “it is going to
create inherent contradictions, inconsistencied,camplicates with other legislation®

The reform debate surrounding the PRIPS regulaiilmstrates how the policy
influence of diffuse interest groups can be boostggowerful industry interests when the
two find themselves on the same lobbying side. strgugroups were not united in their
opposition to new regulations. The insurance sewtas split, with British and Dutch
insurance companies supporting the creation of/@l-jgaying field through new legislation
and French and German companies strongly resigiagnclusion of insurance products.
“Baptist-bootlegger” coalitions emerged among comsu groups and the European fund
industry against parts of the insurance sector. [&lger scope of the Directive was in line
with the European fund industry which lobbied foone regulation of the growing sector of
retail structured products, in order to addressack lof level playing field across retall
investment productS? The European fund industry was also supportivia@fntroduction of
a KID covering a wide range of investment produictsiuding pension funds and was largely
aligned with consumer representatives in their supfor the Commission’s proposal to
enhance investor protectioff. A broad range of groups ranging from Europeandtors and
Users of Financial Services including EuroFinuser¢igean Federation of Financial Services
Users) to Financial Advisers, Asset Managers arfé Lmsurance Companies, including
Efama (the European fund industry body), and theoBisition of International Life Offices
(AILO), was in favor of the Commission’s proposkal.a joint press release of end users and
asset management industry in July 2012, groupsessgpd their full support. They argued in
favor of a broad scope of investment products aavdyy the regulation, saying it would
otherwise “miss its objective of enabling investaos easily compare one product with

another” and not bring “real efficiency to the Smiylarket” (CFA Institute 2012).

9% |nterview 104 with industry representative, Brussg2 May 2013.
192 |nterview 91 with Commission official, Brusseld, Rlay 2013.
193 Interview 44 with industry representative, Bruss@R May 2013.
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Although the legislative proposal generated vetielinterest from the broader public
with few articles inThe Financial Timesn fall 2013 reporting about the parliamentary
debate, pro-reform groups likely benefited from emah increased public attention on
financial reform issues. Representing consumersanall investor interests, BEUC, Finance
Watch, EuroFinUse and FSUG pushed for reform. lpHdaliscussions had already taken
place among Finance Watch and Commission offibiafere the Commission published its
legislative proposal in July 2022* In October 2012, Finance Watch published0-page
position paperentitied “Towardssuitable investment decisions? Improving informatio
disclosure for retail investors” (Finance Watch 200l Pro-reform groups generally
supported the Commission’s proposal aimed at emhgmevestor protection by making the
provision of an information document about invesitnaroducts mandatory. With respect to
the scope of the new regulation, they advocatedsMdening the scope, making the KID
mandatory for all saving and investment productdvakates argued that life insurance and
pensions should also be within the scope of thegwal so that consumers would be able to
compare products across asset classes as welltas thie same asset cldss.

Reform advocates worked closely together and steppge their lobbying efforts
targeted at MEPs before the vote in plenary in Mdwer 2013. In May and June 2013,
Finance Watch circulated mock-up Key Informationchments showing how their reform
suggestions could work in practice. Finance Watahgsested amending the Commission
proposal by introducing a social usefulness din@nshrough disclosing amongst the ESG
(environmental, social and corporate governancgcties. It also suggested an exclusion of
investment with adverse societal consequences émible assets and introduced the idea of
attaching a “complexity label” to information docants that would warn consumers when
investment products are difficult to understanch@rice Watch 2013a). In November, BEUC,
EuroFinUse and Finance Watch joined forces to waitketter to members of the ECON
Committee advocating for a wide scope of the neyulegion. The letter was followed with
emails of the advocacy groups to all MEPs, urghmgrt to defend complexity labels. BEUC
issued a press release, promoting a wide scopeeafegulation, saying that “pensions and
life-insurance are top of the list of those wantamgd needing to set money aside for the
future” and that “it would be a huge setback ifrthevould be no information document to

compare such different products” (BEUC 2013c).

19 Interview 71 with civil society representative uBsels, 15 May 2013.

%% |pid.
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The reform debate surrounding PRIPs illustrated eéhmeergence of insider-outsider
coalitions with consumer advocates and MEPs pustinghe same policy solutions. In the
fall of 2012, meetings among Finance Watch staff #tre shadow rapporteurs for the PRIPs
dossier took place, where advocates pushed for@ivgglabel and a wider scope. Rapporteur
Béres (S&D) became an important ally for advocamugs promoting the consumer cause in
the ECON Committee. As a result of the team-likeparation of the legislation with MEPs
and advocacy groups collaborating, all of the rem@mdations that had been brought to the
table by Finance Watch were either taken up byrépporteur’s draft report published in
December 2012 or were presented as amendments Bg.ME

Following consumer advocates proposals, the rappostdraft report included a wide
scope of the regulation, including stocks, bondd bank deposits as well as additional
product rules?® Echoing the suggestion by Finance Watch, the mappoalso included a
provision on information about environmental, sbead governance (ESG) criteria in the
KID. MEP Sharon Bowles (ALDE, UK), then chairwomaiithe ECON Committee, included
a complexity label (or warning label) as suggesbsd Finance Watch (Flood 2013b).
Although the EP had been deeply divided over th#PBIRegulation, and despite opposition of
the EPP to extending the scope (Flood 2013a), Miifadly adopted the new regulation
introducing a range of amendments to the initiam@ossion draft. Advocates also saw a
considerable part of thepositions reflected in the final legislation, inding a wider scope
(including certain insurance products), a warniagel for certain investment products,
enhanced disclosure of financial advisor fees angr@vision for product issuers to

substantiate claims about environmental and sobijgaictives of an investment prodddt.

Legidative I nitiative 4: Marketsin Financial I nstruments Directive (MiflID 11)

Following a public consultation among stakeholdénrs, Commission officially tabled
the MIFID Il proposal in October 2011. One yearetatand after more than 2.000
amendments, the EP adopted its report. After EPGauehcil reached an inter-institutional
agreement in January 2014, the directive was adoipteMay after almost four years of

legislative debaté®® Among the most contentious issues during negotiatiand a key

1% |Interview 71 with civil society representative uBsels, 15 May 2013.
197 Regulation (EU) No 1286/2014

198 At the time of writing, MiFID Il is being transped by EU governments. The final legislation is etpd to
take effect in 2017. Since May 2014, the EuropezeuBties and Markets Authority (ESMA) has beenupied
with drafting rules for implementing MiFID II, tHevel 2 phase of the legislation
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concern to consumer groups was the question whatdecements should be banned EU-
wide. Inducements are third-party payments or salm®missions to advisors who sell
investment products to retail investors. Consuntioeates argued that inducements raise
conflicts of interest, providing incentives for astws to recommend one product over
another. During the legislative debate, consumepeates found allies in DG Markt under
Commissioner Barnier, parliamentarians from the S&fl the Greens as well as member
state governments. In line with the initial Commassproposal and the Council’s position,
the final regulation includes a partial ban on iceluents, despite efforts of the EP to water-
down the provision (leaving regulation up to na#ibdiscretion) and industry group’s initial
reluctance to regulatory chan@.

Early on, consumer groups became involved in tfmedebate, promoting a general
ban on commission-based investment advice. Findreteh, BEUC, Better Finance and Uni
Europa cooperated closely with each otfferin response to the Commission’s public
consultation in 2011, BEUC strongly supported ‘isgthening all measures regarding the
prevention of conflicts of interests, including anbon inducements for all advice services”
(BEUC 2011a). One day before the Commission officiatroduced its legislative proposal,
in October 2011, BEUC issued a press release urgolgcymakers to consider the
“prevention of conflicts of interest between th@astment product sellers and their clients.”
In a position paper responding to the Directiveppsal, BEUC reiterated its support for a
general ban on commissions and inducements forsadviand intermediaries who
recommend financial instruments (BEUC 2012a). Teer&ary General of Finance Watch
testified at a public hearing of the EP in Decemp@tl (European Parliament 2011b). In
January 2012, Finance Watch submitted a 15-pagendert to the EPP rapporteur detailing
its technical recommendations (Finance Watch 2Q1Bbh¢ NGO urged the Commission to
maintain a ban on inducements in case of indepéeradiice (Finance Watch 2012a).

The Commission became an important ally for diffuserests. Following consumer
groups’ demands, the initial Commission proposdallieitly addressed conflicts of interests,
thereby taking up a concern raised by consumerpgtolhe Commission introduced a partial
ban on inducements, prohibiting advisors labelediépendent’ from receiving third-party
payments. The proposal ran counter the prefereoicéise financial industry who resisted

regulatory change arguing that existing MIFID regments were adequate to regulate

199 Interview 91 with Commission official, Brusseld, Rlay 2013.

200 |nterview 71 with NGO representative, BrusselsMzy 2013.
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conflicts of interest (The British Bankers’ Assdma 2011). The European fund industry
strictly opposed a ban on inducements for advia®Vided on an independent basis” as
suggested by the Commission, arguing that it waelduce access to advice for retalil
investors (EFAMA 2012). The European AssociatioPablic Banks argued that there is “no
reason why commission-based advice should delegs investor protection than other forms
of advice investment advice” (EAPB 2011). Duringe tsubsequent legislative debate,
industry groups had to soften their position. ladgtef opposing regulatory change addressing
conflicts of interest altogether, industry groupscldred that they would favor increased
disclosure to a strict ban on inducements. The E@&Fexample, maintained the position that
a “potential conflict of interests could be betsaived by higher disclosure requirements of
inducements rather than an outright ban” (Euroggamnking Federation 2013a). Despite this
opposition, Commissioner Barnier also defended pgioposed inducement ban in plenary
against efforts of the EP to remove the ban, sajingre disclosure of the commissions
received by intermediaries would not make it pdssib..] to ensure the proper level of
investor protection?*

Following the Commission proposal, legislative debanoved to the EP which
followed a less consumer-friendly path than the @assion. While consumer groups found
allies in the S&D and Green groups, the EPP andratgorteur largely reflected the
preferences of the (German) financial industry. B@®ON draft report from March 2012
prepared by German Rapporteur MEP Ferber (PPE)estea disclosure obligation rather
than an outright ban, thereby following the indyditne. This position was supported by most
members of the EBF which argued that enhancedpaaescy and disclosure of inducements
would “enable clients to choose a less costly atjEuropean Banking Federation 2013Db).
Especially the German financial industry which aefed the German commission-based
model of investment advising played an influentaé in shaping the EP’s position to refrain
from an outright ban and to support enhanced discéo Before the EP adopted amendments
proposed by the ECON Committee on October 26, 20idstry groups had massively
lobbied parliamentarians. On October 22, the Euan@@anking Associations (EACB, EAPB,
EBF and ESBG) sent a letter to MEPs urging thempjmose an amendment that would ban
inducements, arguing that such a ban would “disaidgge smaller investors who cannot

afford anymore to take advice” (Giegold 201Zi)e Financial Timeseported that consumer

21 See Barnier's statement at the plenary debate tiaskurg on October 25, 2012, available at:
www.europarl.europa.eu/sides/getDoc.do?pubRef=HTEXT+CRE+20121025+ITEM-017+DOC +XML+V0
/[EN&lan guage=EN.
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advocates were “aggrieved about the lobbying thattwn” in the run-up to the EP’s plenary
vote in October 2012, accusing “German banks adviltreating’ politicians to back policies
that will not disrupt the profits their high-margasset management businesses generate”
(Kelleher 2012). Although consumer groups had leBdVIEPs as well, urging them to vote
for an “EU-wide ban on commissions and inducements foarfaial advisors (not only for
independent advisors)” (Giegold 2012b), the compsenposition of the EP eventually
followed the industry line by refraining from antaght ban on inducements and promoting
more transparency in form of enhanced disclosisteau.

The final text represents a compromise among coasamd industry groups. BEUC
criticized the directive, lamenting that “legislegdailed to completely ban commissions for
financial advice” (BEUC 2014). Finance Watch calldFID Il “a missed opportunity to
introduce an EU-wide ban on inducements paid odinencial intermediaries, meaning that
some consumers will continue to be exposed to Bifisancial investment advice” (Finance
Watch 2013b). Although they left the debate soméwhspleased, objectively, consumer
groups had won a little. Although the Directive goeot introduce an outright ban on
inducements, it includes a ban on inducements ridependent advisors, which had no
support from industry groups but was welcomed hysomer groups. In line with consumer
groups’ demands the regulatory framework for ineeptotection was generally strengthened
with the updated MIFID Il regulation, including imased disclosure of costs and new
regulatory powers for ESMA to suspend harmful ficiahproducts. By preventing an EU-
wide ban, as debated in the EP, industry grougsvads a little.

The final Directive also includes two provisiondraduced by the EP in line with
consumer preferences. First, member states dothawdiscretion to go beyond the minimum
standard of MIFID II, including the inducement bémeaning that they can introduce or
maintain national inducement bans), which wasaizigid by industry groups on the grounds
that it would lead to a fragmentation of the singlarket?®® Second, firms that classify
themselves as independent will have to pass omear@yved commissions or fees to the retalil
costumer®® The amendment by shadow rapporteur Giegold (GRe=ety, German) largely
reflected BEUC'’s requests, but was strictly oppossgdthe German Banking Industry
Committee (Tagesschau 2012). Both amendments wneteded in the text of the final
Directive, despite industry opposition.

292 |nterview 44, Brussels, 22 May 2013.

203 |nterview 51 with parliamentary staffer, Brussdlg,May 2013.
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The reform debate surrounding MIFID illustrates ttlose working relations among
individual MEPs and pro-reform advocates, mainlyafice Watch, in insider-outsider
coalitions. Consumer groups found some allies & $&D group who promoted a ban on
inducement$® In a plenary speech British socialist MEP ArleneQdarthy, for instance,
echoed consumer groups’ viewpoints that “a bameésdnly way to remove this conflict of
interest and give strong protection to the inve®t&tIn particular before the plenary debate
of the EP in October 2012, three conferences onlMIlF organized in close cooperation
among MEPs and Finance Watch took place in Bruss@lsevent at the EP in September
brought reform-advocates together with MEPs from pallitical groups. The event was
followed by a public conference in early Octobehene the EPP rapporteur as well as high-
ranking Commission officials attended. One dayraffénance Watch met with a range of
MEPs from various political groups at a private revat the EP. A MifiD working group was
set up, which allowed MEPs and NGO staff to worgetier via regular conference calls
throughout the legislative debate in the EP (FieaWWatch 2013b). In parallel, meetings also
took place among national member organizationsthai respective MEPS® Pro-reform
groups served as important source of expertise.l@myist from the consumer side reported
that EP staffers regularly asked for input. Accogdio interviews with pro-reform groups, the
fact that the plenary debate on MIFID Il in Octol2812 focused on investor protection
testified to their lobbying of the political grouff§ Between June and September 2013,
Finance Watch reportedly had “daily contact wittevant MEPs and their staff, Member
State representatives, the Lithuanian PresidendyCammission staff, and organized weekly
conference calls with Members to coordinate actigfhsmance Watch 2014b).

During Council negotiations, consumer advocate® &sind support by various
member states, such as the UK and the Netherlaotts,of which tried to use the MiIFID Il
Directive as a vehicle to expand their existingioral inducement bans to the rest of the
EU.%® In line with consumer demands and echoing the Cission proposal, the Council
maintained the ban on inducements for independbnsers.

24 |nterviews 51 and 29 with parliamentary staff@msssels, 15 and 17 May 2013.

205 available at www.europarl.europa.eu/si des/getiim®pubRef=-//EP//TEXT+CRE+20121025+ITEM-017+
DOC+XML+VO//EN&language=EN.

2% Interview 71 with consumer advocate, Brusselsyiay 2013.
27 Interview 95 with consumer advocate, Brusselsrie2013.
208 |nterview 75 with Commission official, Brussel®, Rlay 2013.
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Pro-reform groups had also been able to succeggiubh amendments through the
EP and subsequent trialogue negotiations with pesfme other issues related to investor
protection. In line with trade union demands, ti& Bnd notably the S&D groups included
(1) a provision to ensure an appropriate levelrahidedge among staff about products sold to
clients, (2) a provision that an employer should $&t up remuneration structures in ways
that could incentivize staff to recommend a paléictinancial product to a retail client when
a different product would better meet that cliemiseds, as well as (3) a provision on
protection of employees reporting infringementshwittheir own institution (whistle blower
protection) — none of which had been part of thgalnCommission proposal (UNI Global
Union 2014). All of the provisions survived trialog negotiations and made it into the final
Directive**®

It is worth noting, that pro-reform advocates h#bdeen able to successfully push
amendments through the EP and subsequent trialvgg@tiations with respect to other key
issues not specifically related consumer protecijsuch as high-frequency trading and
position limits on commodity derivatives) which neaBinance Watch conclude on a rather
positive note in January 2014: “When civil societyrks together, we can, step by step, make
improvements in the EU’s financial regulation. [.wg now have a [...] text that includes
some rules that are stronger than we expected éaosyago when the original Commission
proposal was published” (Ford 2014). Taken togetlieen, the review of the MiFID
Regulation was a compromise which reflected therests of the various stakeholders
involved. To portray the regulatory outcome as gegat by industry interests would be a clear

misinterpretation.

Conclusions

Careful empirical studies of interest group inflaenn the regulatory process provided
a more nuanced picture of capture in the field dffthancial regulatory policymaking. The
process-tracing analysis of four different legisiatinitiatives at EU level suggests that
private sector lobbying did not always result iroddage of reform or weakening of
regulatory standards with respect to consumer giiote Table 8 summarizes the findings

from the reform initiatives studied above.

29 Internal email from November 9, 2012, providedanyinterviewee in Brussels.
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In the first study, diffuse interest groups had erade success in pushing for a
consumer mandate under the remit of new EU levele&isory Authorities, but saw their
demands ignored concerning a consumer regulatoreladdfter the American consumer
agency along-side new authorities or to integia¢eaiuthorities under a strong centralized EU
level supervisory body. Analyzing the introductioh new binding mortgage rules in the
Mortgage Credit Directive as a second legislativéative, the analysis demonstrates that
private sector lobbying efforts aimed at preventegjslative action failed. The final reform
legislation was a compromise with both lobbyingesid consumer associations and industry
groups - achieving some of their goals. In thedtlstudy on the stricter regulations of retalil
investment products, | showed that consumer growpse able to successfully push
amendments through the EP and subsequent trialogg@tiations, including warning labels
for certain investment products and enhanced disokoof fees. The fourth study of the
political battles surrounding the introduction af mmducement ban in the MifiD Directive
illustrated that mobilized consumer advocates saportant advocacy goals translated into
policy concerning a ban on inducements for indepanddvisors. In none tiiese initiatives
is there evidence of regulatory capture as it leenlportrayed in the existing literature on
financial reforms after the crisis.

The empirical evidence suggests that in the pesisanstitutional context marked by
increased suspicion of policymakers vis-a-vis thmarfcial sector and limited access for
private sector groups to the policymaking procgswate sector groups’ political influence
was at least temporarily curtailed. In this contepolitical opportunities to pro-reform
demands coming from diffuse interest groups in@éads terms of greater access points to
the policymaking process, but also via increasedptvity to consumer demands in general.
The transatlantic comparison of reform processgsale an interesting difference among
group organization in the US and the EU. Whiledhganization of diffuse interests in the US
was a strict bottom-up movement, civil society aigations in the EU benefited greatly from
organizational and financial support of the Eurepésstitutions. Without the impetus from

the EP as well as the Commission, the new NGO Em#&iatch would not exist.
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Table 8 Summary of Findings

Proposition ESAs MCD PRIPs MiFID
Scope Yes. Drastically changed regulatory environment, mittief policymakers; perception of industry groupscalprits for the
conditions crisis; atmosphere of “bashing the banks”
present

1 Favorable Yes. Perception of “change as day and night” among wmes groups; easier access for diffuse groups tbamdustry
opportunity groups to EP; Commission reaches out to consuneepgrby restructuring its expert groups advisindimancial regulation;
structures public opinion generally favorably to reform

2 Diffuse interest Yes i.a. BEUC, Yes.i.a. BEUC, Financial Yes i.a. Finance Watch,Yes i.a. Finance Watch, BEUC, Better

coalitions

3 Policy
entrepreneurs

4 Governmental
allies

5 Policy
outcome

Consumers Inter- Inclusion Center, Which?,BEUC, EuroFinUse andFinance, Uni Europa
national, FIN-USE, Danish Consumer CouncilFSUG; consumer groups

VZBV, Which?, Uni ADICAE, VZBV as beneficiary of split

Finance among industry groups.

No. Due to the existence of public funding schemesntdrest groups, policy entrepreneurs that are emihected and
politically savvy seem to matter less in EU poligking.

Yes. Commission, Yes. Commission, Yes. Commission, Yes. Commission, S&D and Greens, UK
rapporteur  Giegold rapporteur Sdnchez Presed@pporteur Béres (S&D) and Netherlands
(Greens) (S&D)

Mixed: Single Mixed: Policy came aboutMixed: Policy came Mixed: Policy came about in spite of
consumer bureau didn  spite of industry about. Broad scope of thendustry opposition. Partial inducement
not materialize, ESAsopposition. StrengthenedID but exemption for ban, received commissions have to be
with weak consumerconsumer protection,pension funds and certairpassed on to costumer, MS discretion to
protection mandate increased harmonization insurers go beyond EU minimal standard
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Specifically, the Commission and EP allowed forszgmer interests to bear upon the
regulatory reform agenda. The Commission, and intiqudar Commissioner Barnier,
responsible for financial services regulation, Ipeeaan important advocate for diffuse
consumer interests. For instance, concerning tHiéDMRegulation, the initial Commission
proposal explicitly addressed conflicts of inteseitat arise in selling as a key issue. The
proposal thereby included an issue that had bemmedaby consumer groups in their
submissions to the public consultation precedirg¢lgislative proposal. Also, with respect to
new mortgage regulations, Barnier pushed throughetislative initiative aimed at enhanced
consumer protection, despite industry opposition.

The EP was also sympathetic to the preferencefopuaird by consumer groups and
amended significantly the main directives accordiog groups’ demands. MEPs were
generally accessible and willing to articulate astomer viewpoint as highlighted during
several interviews conducted for this project. leangral, MEPs support for consumer
protection policies can be explained by their mation to portray the EP as the institution
representing citizens’ interests and ally of thaeegal public. In particular the S&D and the
Green party proved to be receptive to the prefa®pat forward by pro-reform groups, while
MEPs of the EPP group were more industry-frienBiipdings of the case studies suggest that
diffuse interests’ success mainly hinges on theaeepur in the EP. Because they have to
steer the legislative proposals through the ECOM®itee and the plenary vote, the role of
the rapporteurs proved to be instrumental in achgevconsumer-friendly outcomes.
Examples are the part played by Sven Giegold (G)darsecuring amendments to strengthen
the new European Supervisory Authorities by grantinem the right to prohibit certain
financial products and the work of Pervenche Bef®&D) in pushing through the
amendments to the KID Regulation as suggesteddygiorm advocates. With respect to the
reform of mortgage credit regulations, the rapport8anchez Presedo (S&D) prevented a
watering-down of the Commission proposal. Consugr@ups had a much harder time
getting their advocacy goals translated into polidyen the rapporteur came from the EPP
groups, as in the case of the MifID regulation.

In the insider-outsider coalition among Commissidiicials or MEPs on the one hand
and advocates on the other hand, consumer groupsdsas important source of expertise.
Due to the lack of issue salience of the finans&lices dossiers, pro-reform groups acted

less of a transmitter of public opinion that agmlate source of information.
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The consumer voice can also be translated int@y®athen it coincides with member
states’ concerns for leveling the playing fieldiaghe case of the support of the UK and
Dutch government for a community-wide ban on indaests. Both governments tried to use
the MifID 1l Directive as a vehicle to expand theixisting national inducement bans to the
rest of the EU and became important governmenliglsaior consumer groups. In the final
legislative compromise, decision-makers agreed partial ban on inducements. Consumer
protection measures were also strengthened wheuwstiyd opposition split and strange
bedfellow coalitions emerged among consumer adescand financial services industry, as
in the case of the KID Regulation, when user regmtives and European fund industry
supported stricter EU regulations, against the epiom of other industry groups.

Interestingly, diffuse interest groups saw theefprences reflected even without the
helping hand of a policy entrepreneur. A reason ®&hlybased diffuse interest groups do not
necessarily need a policy entrepreneur to succeEtldevel policy can be found in the EU-
level organization of civil society access to tludiqy process. The participation of EU-based
diffuse interest groups in the EU policy processoiganized top-down by the European
Institutions which provide resources to help diffusiterest groups in their mobilization
efforts. Due to the existence of public funding esoles of interest groups, policy
entrepreneurs that are well-connected and polyiceavvy seem to matter less in EU

policymaking.
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Chapter 6

Diffuse Interests and the Limits of Lobbying:
Case Study of the Financial Transaction Tax in
the US

Introduction

The 2008 financial crisis also triggered a debdieua new taxes on the financial
sector in the United States, including proposatsafinancial transaction tax (FTT), a tax on
bonuses, and taxes on financial institutions (Séléoid, Shaviro, and Slemrod 2010). This
chapter will focus on the US FTT debate in theraitgh of the crisis which shows clear signs
of regulatory capture by powerful industry intesesthe financial services industry visibly
tried to exert policy influence in order to stitlee idea of taxing financial transactions in the
US at birth. A report by Public Citizen found tHagtween January 2011 and June 2013,
industry lobbyists opposing an US FTT outnumbereattpx reform lobbyists by a 5-to-1
ratio?*® Through generous contributions to election cammmignd political action
committees (PACSs), lobbying of the financial seegidndustry amounted to considerable
resources. In the 2012 election circle, 40 PACgnakl with industry interests, according to
the report, donated nearly $20 million to theirfpreed candidates. These numbers led Public
Citizen to conclude that “[c]urrently, it's good tee a member of corporate America [...]
industry is exploiting its advantages by deployamgoverwhelming numbers of lobbyists and
distributing campaign contributions that far outgfeithe resources available to pro-reform
advocates” (Public Citizen 2015).

A broad coalition of pro-reform advocates, inclglithe Occupy Wall Street
movement that emerged in response to the finacosk had initially resurfaced the debate
on a FTT in the US in an effort to capitalize oe fhost-crisis reform momentum. For those

219 obbying concerned the Wall Street Trading andc8fagors Tax Act (FTT) first introduced as S. 17BI7R.
3313 in the 112 Congress and re-introduced as S. 410; H.R. 88teii13' Congress.
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groups, a tax on financial transactions represeatenportant means to raise funds to cure
economic inequalities, exacerbated by the finareials. Pro-reform campaign groups, under
the leadership of National Nurses United (NNU),cassfully brought the issue to the US
Congress. All in all, about 20 FTT bills containiadinancial transaction tax - in one form or
another — have been introduced to Congress sin@®. 20 November 2011, a press article
concluded on an enthusiastic note about civil $p@etivism: “The nurses aren’t just making
noise. It looks like they’re changing the debatégrang the policies of the most powerful
players in Washington” (Nichols 2011). This premtiot did, however, not materialize.
Despite considerable mobilization efforts of cigbciety organizations, including labor
unions, nongovernmental organizations and civihtsggroups, lobbying efforts aimed at
introducing a US FTT were not successful. Aftetiahisigns of White House support for a
FTT in 2009 (The Huffington Post 2011), the refamomentum soon died away. Apart from
a group of progressive democrats, none of the expdegislation did receive broader
political support in Congress.

This series of failed legislation is a clear mastiféion of unmitigated defeat for
diffuse interests in financial regulatory reformlipes. The main question addressed in this
chapter is, how to explain why mobilized diffuseemests lose, even under contextual
conditions conducive to their policy influence -€suas a legitimation crisis caused by the
financial meltdown of 2008. The question of whyTalFwas not introduced to the US, despite
the mobilization of a broad pro-reform coalition response to a major crisis, is a difficult
one, since “the causes of ‘nonevents’ are notolyodgficult to pin down” (Tannenwald
1999, 438). Studying negative cases may still beery fruitful endeavor. Focusing more
critical attention on cases where diffuse intergstainrepresented despite committing efforts
and funds to the legislative proposal, might adyuadveal other explanatory factors, beyond
the diffuseness of the underlying interest.

This chapter is organized as follows. The firsttisecgives a brief overview of the
legislative proposals containing a FTT that werteotiuced to Congress but did not make it
into law despite considerable mobilization of pederm advocates and initial high-level
political support. | start the analysis with a brieneline of failed attempts to bring about
regulatory change starting in 2009, when ideas tatheuintroduction of a fee on speculation
started to float in Congressional debates. Follgwtiime method of theory-testing process-

tracing, | will, in a second step, carefully trashere mechanisms failed that would have
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allowed for diffuse interest representation in fioial regulation. As noted above, there may
be some value in noting the absence of necessarglitams for the success of diffuse
interests in public policy. These conditions mayshenmarized as unforged alliances, lack of

policy entrepreneurship and weak governmentalsallie

Group Influence: From Forbidden Topic to Parliamentary Agenda

Since the 1980s, each time a financial crisis hgsiriterest in a tax on financial
transactions resurfaced in the United States aed dut again shortly after. Pro-reform
campaigns, such as the Tobin Tax Initiative USA,p@ject of the Center for the
Environmental Economic Development (CEED), repdgtdmfought the topic to the US
Congress (Patomaki 2001, 184). The idea of a fiahm@nsaction tax or “Tobin tax” was
debated as revenue-raising measure, first in 1987@ongress debating a 0.5 per cent tax on
stock transfers. The idea gained traction agathen1990s, with the United Nations trying to
find sources of revenue for international developmdn 1995, the Senate Finance
Committee held various hearings on proposals coingia tax mechanism (Bartlett 2011).
The numerous debates did, however, not amount gsld¢ive action. Strict opposition
usually came from financial industry lobby organiaas and state bureaucracies, notably the
finance ministry, which declared a tax on finanaetfivities “a practically forbidden topic” in
the US (Patoméki 2001, 179). US governments alsoedy opposed any international efforts
aimed at introducing a tax on financial activitié#s.1996 the Helms-Dole bill, introduced
intro Congress, explicitly prohibited the United tdas from endorsing any sort of global
taxation (Ibid. 176). The financial crisis of 20@8)ce again, triggered the debate about a tax
on financial transactions on national and inteoral level. Since 2009, several legislative
proposals containing a financial transaction merdmnhave been introduced to the US
Congress.

Table 9 gives an overview of the most importarislbntaining a FTT that have been
introduced to Congress since 2009. The proposedldégns mainly differed with respect to
tax size, tax base and revenue purpose. The bitlsei House of Representatives introducing
a small tax on financial transactions have beemsmed by Democratic Representatives
including Peter DeFazio, John Conyers (HR 870)eP$tark (HR 755), Keith Ellison (HR
6411) and others. Bills introduced in the Senateeve®-sponsored by Tom Harkin (S2927),
Bernie Sanders (S915) and Sheldon Whitehouse (). 2VMlost promising to reform
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advocates was the bill titled “Let Wall Street Hay the Restoration of Main Street Act of

2009", first introduced by Representative DeFamoDecember 2009, which received a
number of co-sponsors in the Senate and in the ddduee bill has been reintroduced several
times without gaining broader political support. fao the proposed FTT bills have found

only few co-sponsors in the Senate, none of thémaiely made it into law.

In the aftermath of the crisis, the idea of a tax\dall Street gained some support in

the US, as a revenue-raising measure (Krugman 2@Ela means to discourage risky
speculative trading or as punitive tax to make Viaiteet “pay its fair share” (Public Citizen
2014). Supportive words came, for instance, froendditors of th&ew York Time£2010c)
A range of respected economists also expresseditheking of such a tax, including Nobel
Prize-winning economists like Joseph Stiglitz andulPKrugman. In November 2011,
Krugman (2011) reiterated his support in a coluomtlie New York Times. The pro-reform
camp was also joined by prominent allies includfogmer US Vice-President Al Gore,
prominent business leaders such as Warren BufteMacrosoft founder Bill Gates as well as
a group of academics.

Proponents of a FTT also included civil society paign groups that had come
together after the financial crisis to push foraficial reform. Starting with the Occupy Wall
Street movement in 2009, a broad range of civiledparganizations actively mobilized in
support of a FTT. Under the leadership of labougeosuch as NNU, one set of US advocates
started the US Robin Hood campaign, rallying membef Occupy Wall Street,
environmental groups, faith-based organizations RIS activists. The US campaign was
also partly inspired by parallel developments imdpe. There, a major pro-reform network of
civil society organizations had come together foRa@bin Hood Tax campaign and key
political leaders had expressed support for tha.iddis had generated wide-spread public

attention which did not go unnoticed in the 8.

211 Information in this paragraph is based on intamgieonducted with advocates in Washington DC in2@ai3
and spring 2014.
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Table 9 Overview of Most Important FTT Bills Introduced @ongress since 2009

Spo

nsor

Tax imposed Tax purpose

House bills

HR 4191, Let Wall Street Pay for Rep
the Restoration of Main Street Act
of 2009 (Dec 2009)

. DeFazio

0.25% on stock Job creation
transactions, 0.02%
futures contracts, 0.02%
swaps

HR 3313, Wall Street Trading and Rep. DeFazio (co- 0.03% on financial Job creation
Speculators Tax Act (Nov 2011, sponsored by Sen.transactions
bill reintroduced in Feb 2013, as Harkin)

HR 880)

HR 870, 21st Century Full Rep
Employment and Training Act

(Mar 2011)

H.R. 755, Investing in Our Future Rep
Act (Feb 2011)

HR 676, Expand & Improve Rep
Medicare For All Act (Feb 2011)

HR 6411, Inclusive Prosperity Act Rep
(September 2012), bill reintroduced

in April 2013 (HR 579) and March
2015 HR 1463

Senate bills

S 915, American Health Security Sen
Act (May 2011)

S 1787, the Wall Street Trading  Sen
and Speculators Tax (Nov 2011)

S 2252, Rebuild America Act Sen
(March 2012)

S 3272, Comprehensive Dental  Sen
Reform Act (June 2012)

S 277, Job Preservation and Sen
Economic Certainty Act (Feb
2013)

. Conyers

. Stark

. Conyers

. Ellison

. Sanders

. Harkin

. Harkin

. Sanders

. Whitehouse

small tax on stock and  Full
bond transactions employment

0.005% on currency Health care,
transactions climate change
i.a.

small tax on stock and Health care
bond transactions

0.5% tax on stocks, a Health care,
0.1% tax on bonds, and a climate change
0.005% tax on derivativesi.a.

0.25% tax on stock and Health system
0.02% on credit default
swaps

0.03% on trading Infrastructure
transactions including
stocks, bonds, treasuries,
and derivatives

0.03% tax on stocks, Infrastructure
bonds, treasuries, and
derivatives.

0.025% tax on stocks, Dental health
bonds, and treasuries care

0.03% financial Job creation
transaction tax

Source:Assembled by the author.
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US advocates mainly supported the tax for its hngyenue potential. Labor groups
like the nurses’ union and the AFL-CIO saw in th® &ain important means to finance job
creation programs and to fight unemployment. F@&itheactivists, revenues raised by such a
transaction tax may help to stop spread HIV/AIDSI dar environmentalists, they may
contribute to combatting climate change. In mid20@nder the umbrella of “Americans for
Financial Reform” (AFR), a second set of groupststhto actively promote the FTT as one
of their advocacy goals for financial reform afthe crisis. FTT proponents argued that
“beyond the revenues to be raised, even a smalhdial transaction tax would have the
salutary effect of discouraging the kind of highduency trading that has increased harmful
volatility in financial markets” (AFR 2011Db).

After the initial campaign goal to include the Fifito the Dodd-Frank reform law had
failed, advocates started to support other legvgaproposals. Out of the numerous bills
containing a FTT that had been proposed in Congsese 2009, pro-reform advocates
focused their lobbying efforts mainly on two billsThe Let Wall Street Pay for the
Restoration of Main Street Bill” initially introded by Representative DeFazio in 2009, and
the Inclusive Prosperity Act or “Robin Hood TaxIbihntroduced by Representative Ellison
in September 2012. Both bills had been reintroductdCongress several times, but did not
find enough co-sponsors. The pro-reform group AERvaly supported a bill introduced by
Representative DeFazio in December 2009. The “Lall \Btreet Pay for the Restoration of
Main Street Act of 2009,” proposed a small tax tock transactions, futures contracts and
swaps. Its purpose was “to fund job creation arfetileeduction.” According to DeFazio’'s
estimates, the bill would have raised $150 billeoryear, with half of the annual revenue
going to a job creation reserve fund. The bill wasponsored by twenty-five members of the
House of Representative. DeFazio’s tax proposal raseived backing from Nancy Pelosi, at
the time Speaker of the House, who supported adrdion tax in cooperation with the G-20
nations. Broader political support for the propod®i failed to appear even among the
Democratic Party, with other House Democrats opmp#ie bill in a “Dear Colleague” letter
(Cover 2009). In November 2011, DeFazio introdumedipdated version of the bill, this time
co-sponsored by Senator Harkin, suggesting a 0e@3gnt fee on financial transactions. In
February 2013, Senator Tom Harkin and Represest&ater DeFazio reintroduced a FTT
bill with the “Wall Street Trading and Speculatdmsx Act” (HR 880), which would impose a
tax of 0.03 per cent on trades of stocks, bonds derivatives (3 cents per $100 traded).
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While the previous proposal set a higher tax rate,included carve-outs for small investors
and pension funds, the second proposal includemvarltax rate to release the burden on
long-term investors and target traders insteadnf@011). According to an estimate by the
bipartisan Joint Committee on Taxation, the billukbraise approximately $350 billion of
revenue over 10 years.

Another bill proposing a small FTT, mainly drafted the Robin Hood Tax campaign
groups, was proposed by Democratic Representatilisot in September 2012. The
legislation, the Inclusive Prosperity Act or “RobiHood Tax bill” (HR 6411) was
symbolically introduced on the eve of the one yaaniversary of the Occupy Wall Street
movement. It would establish a small tax on certall Street transactions such as a 0.5 per
cent tax on stocks, a 0.1 per cent tax on bondsaad 005 per cent tax on derivatives. The
bill suggested that collected tax revenues wouldagomproving health care, including the
fight against AIDS as well as to combating climateange?*> Congressman Ellison
reintroduced the Robin Hood tax kil April 2013 and in March 2013n early 2015, the idea
was again put on the political agenda by the DeatmcParty In an Action Plan to the new
Congress in January 2015, the top-ranking membethef House Budget Committee,
Representative Van Hollen proposed a small “fin@neiarket trading fee” to curb financial
speculation. The plan was again backed by Demaochkditority Leader Nancy Pelosi. The
“action plan” calls for a 0.1 per cent tax on tractgons by high-volume traders generating an
anticipated $800 billion in revenues over 10 ydalishols 2015). Chances of policy success
remained, however, rather limited, with Republicans control of both Chambers of
Congress, largely in opposition to the idea of & FT

From the beginning, financial industry groups crgéd the tax proposals. The
Securities Industry and Financial Market Associatie Financial Services Round Table and
the U.S. Chamber of Commerce, released a stateme2109, saying that “a day-by-day
financial transaction tax is not something we ameppred to support”. In an open letter to
Treasury Secretary Geithner in September 2011grinaps reiterated its opposition to a FTT,
arguing that “a transaction tax will cycle throutite entire U.S. economy, harming both
investors and businesses” (SIFMA 2011). Largelleming the industry’s stance, the Obama
administration officially opposed a FTT throughowform debates. Treasury Secretary

Timothy Geithner strictly opposed the idea anddtrte undercut international efforts to

#2The full text of the bill is available at www.gaostk.us/congress/bills/112/hr6411/text.
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establish a global tax between 2009 and 2011 (§esi”2014). Jack Lew, who succeeded
Geithner as Treasury Secretary in 2013, reiteritecadministration’s opposition to such a
tax (Reuters 2013). No policy change occurred, iteegmnsiderable civil society activism.

How can we explain why mobilized diffuse interelstse, even under contextual conditions
conducive to their policy influence — such as atiegtion crisis caused by the financial

meltdown of 20087

Advocacy for a FTT

Contextual Conditions

Compared to the pre-crisis situation, the postssntext for regulatory reform was
much less conducive to industry influence and momdre permeable for diffuse interest
groups agitating for change. As discussed in lermforehand, the “normal” regulatory
environment characterized by low salience ancelpthblic attention had turned into a highly
salient debate with the global financial crisis stitnting a crisis of meaning and legitimation.
Public moral outrage was clearly visible in theegr of the Occupy Wall Street movements
spreading across major US cities. A Robin Hood Wag also among the demands of Occupy
Wall Street Protesters who marched in the strediew York, which gave the policy idea an
initial “boost” (Grim 2011).

Political Opportunities; Access and Receptivity

In this post-crisis context, political opportungtiehad started to open up, with
receptivity of policymakers for reform ideas incsggy in the context of somewhat heightened
issue salience, not least due to the attentionttiea©ccupy Wall Street protests had spurred.
In the words of one campaigner, “before [the c}jshen we went to talk to a Congress
member about a FTT, literally people would lauglfteAOccupy Wall Street people started
to listen to the idea. There was a sea chafigeUnder conditions of public pressure,
advocates enjoyed somewhat increased access foolicg process and their calls for the
introduction of a tax on Wall Street attracted mtittn among policymakers. In 2011 personal
meetings took place among AFL-CIO President andptaponent Richard Trumka and key
administration aides (Nichols 2011). Congressiammhmittee hearings on financial sector

213 Interview 28 with civil society representative, $iington DC, 12 September 2013.
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reform also allowed increased policy access forrpform groups. In testimony before a
Senate subcommittee in September 2012, Publice@itezgued in favor of a 0.03 per cent
financial speculation tax to both, raise revenud atow down high-frequency trading
(Hauptman 2012). Numerous meetings took place antegiglators and advocates. Since
2009, advocacy groups continuously lobbied Congie@gsomote the introduction of a FTT,
as one campaigner reported: “Every week, when @&msgs in, a team of 2, 3 or 4 people go
in, who meet with a staffer who works for a Senatioa Representative and they have a 20
minute discussion about what are the merits ofnanitial transaction taX** Overall,
however, access of advocates to the policy processined somewhat limited, with
numerous Senate Finance Committee hearing on fasnrédbetween 2010 and 2015 taking
place without the participation of proponents &FTar 2>

For tax proponents, a political opportunity seerteedpen up when President Obama
expressed vague support for taxing the financiatoseduring campaign speeches in 2009
(Anderson 2009). In testimony before the House rigre Services Committee in September
2009, Paul Volcker, former US Federal Reserve @feir and then advisor to the White
House, had expressed interest in ideas for a tatkamsactions between banks while also
pointing to the problem of driving transactionsdther countries (Braithwaite 2009). The
Harkin/DeFazio bill introduced in Congress in Novsn 2011, suggesting a tax of 0.3 per
cent on financial transactions, reportedly generateerest in the White House. Observers
commented at the time that “despite some interppbsition within the administration - most
notably from Treasury Secretary Timothy Geithned &ry economic advisor to the Obama
administration Larry Summers - the tax may be amaidvhose time has come” (The
Huffington Post 2011). Despite official reporting ®reasury Secretary Geithner’'s strict
opposition to a transaction fee, Minority Speakiethe House, Nancy Pelosi, reported after a
personal conversation with the Geithner, that “les wnore open to some such fee than had
been reported” (Rogers 2009). Based on intervieills key players within the administration
as well as internal documents, Ron Suskind repantéds detailed journalistic account of the
first two years of the Obama administration, thest YWhite House strongly supported a FTT
in 2009 (Marketplace 2011), with budget directortePeOrszag being in favor and the

21 Interview 40 with civil society representative, $#iington DC, 11 September 2013.

25 A full list of hearings conducted by the Senateafice Committee can be accessed at: www.finance.
senate.gov/hearings/?maxrows=all.
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President himself even saying at one meeting, ‘l@egaing to do this!” (Suskind 2011, cited
in The Huffington Post 2011). In January 2010, thbama administration eventually
proposed a Financial Crisis Responsibility Fee amkbfee, characterized as a way to make
the financial sector pay back the benefits recethedugh the TARP bailout. The fee would
only apply to firms which received the TARP substdiand with more than $50 billion in
consolidated assets (The White House 2010). Buherea bank fee, nor a transactions tax
gained political traction.

Overall, political receptivity remained rather rasted. One advocate described
political receptivity in Congress as “polite reject”?® The New York Times called the
Obama administration’s support of the FTT by the eh 2011 “lukewarm”, “expressing
sympathy but saying it would be hard to execute)dtdrive trading overseas and would hurt
pension funds and individual investors in additiorbanks” (New York Times 2011). Pleas
coming from the AFR pro-reform coalition in Novemb2011, requesting that President
Obama and Treasury Secretary Geithner “urge that J8elect Committee on Deficit
Reduction to examine a small levy on financial sypeton as a revenue-raising measure”,
went unheard (AFR 2011b).

In February 2013, a new opportunity seemingly odeap, with Timothy Geithner
and Larry Summers, two main FTT opponents leaviregWhite House after a staff turnover.
Despite the official opposing stance of the govesnmtowards a FTT, Senator Harkin
reported that the new Treasury secretary, Jack haa/ been much more open to the idea of a
FTT (Zornick 2013). A pro-reform advocate interviesvin fall 2013 confirmed the increased
political receptivity of Treasury officials aftehe leadership change, saying that “whenever
we met with Treasury, they had good questions, isitows that they are interested. But
recently they are becoming more open to the idaat time we met, they said, we are not
saying no.*’

On the whole, the lack of political enthusiasm nhigh explained by a closer look at
public salience generated by the proposed FTTo8etlanalysis of the media coverage of the
FTT across the Atlantic reveals a clear disparfitigyre 4). By tracing the use of the word
“financial transaction tax” in newspapers, the @age in issues salience becomes evident in

Germany, France and the UK. Unlike in Europe, whbkeeFTT received substantial media

2% Interview 72 with civil society representative, $iington DC, 6 September 2013.

27 Interview 40 with civil society representative, $iington DC, 11 September 2013.
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attention, even in countries where it was not esdicthe FTT never turned into a high
salience issue in the US. Although it is notewortigt salience somewhat increased in 2011,
with the FTT raising to the political agenda of tBe20 meeting in Cannes in November that

year, media attention in the US remained at aivelgtiow level.

Figure 4 News Coverage of the Financial Transaction Taxi(&a Factiva)'®
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Given the severity of the social repercussions ediny the financial crisis, one might
expect that the public would rally around the gaeh&tea of regulatory reform and the more
specific notion of a Wall Street tax dedicatedarsing revenue for deficit reduction. A closer
look at opinion polls in the US reveals that puldnion was generally sympathetic to the
idea of a FTT, but that it remained relatively uokm to a wider audience. An opinion poll
conducted by the International Trade Union Confatien (ITUC) in June 2012 offers further
evidence of the low salience of the issue in the T& polling numbers show that public
opinion was generally sympathetic to the idea oR@bin Hood Tax, but that general

awareness among US citizens was relatively lowyQiil per cent of respondents in the US

218 Notes Articles containing the search term ‘financiarisaction tax’ in British newspapers, “taxe sur les
transactions financiéres” in the French languagsgand “Finanztransaktionssteuer” in the Germagulage
press, which refer to the relevant groupings ofamppblications proposed by Factiva.
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indicated that they had heard of a tax on finangehsactions before. After the concept of
taxing financial transactions had been explainedrdspondents, a large majority of

Americans (63 per cent) indicted that they woulgppmut such a tax. In comparison,

familiarity with the Robin Hood Tax was much higherEuropean countries with 88 per cent
of respondents in France, 67 per cent of respoadentGermany and 37 per cent of

respondents in the UK indicating that they had thesyout the tax before. France had the
strongest support with 88 per cent in favor oftdnee followed by 82 per cent in Germany and
76 per cent in the UK (International Trade Uniom€ualeration 2012).

Measuring public salience based on the google Betata confirms that the American
public was rather unaware of a financial transacto “Robin Hood” tax. Figure 5 relies on
Google search data to show the relative importafdlee topic in internet searches. The term
“Robin Hood Tax” did almost not occur as a googtarsh term in 2009. Public attention
only slightly increased when legislation was introed in Congress in spring 2010 with the
first FTT-bill, introduced by Representative DeFazAnother smaller spike in public interest
followed in fall 2011 with the second introductiohthe Harkin/DeFazio tax bill. It then fell
again, until a brief period of attention in the snar of 2012, coinciding with the introduction

of a FTT in France.

Figure 5 Internet Search for “Robin Hood Tax” (Source: Geogrends, available at

www.google.com/trends/, accessed 29 April 2015).
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To sum up, political receptivity to a FTT in theéeafmath of the crisis had somewhat
increased, but remained “lukewarm”. Public salieot¢he issue remained rather low, with
Americans being largely unaware of the idea. Néwdess, the policy proposal of a Robin
Hood Tax floated in Congress and was debated inNthée House. Pro-reform advocates

discussed their reform ideas with Congress asagellreasury officials.

Mobilization of Diffuse I nterests and Coalitions Not Forged

Based on the perception of the opening of a pokicydow, albeit small, pro-reform
advocates started to build coalitions among theraselhe financial crisis had spurred a
reform momentum with “more and more groups joinimg as one organizer remembergd.
The introduction of a national FTT found strong sgaoots support in the US. The FTT
became a rallying point for a broad range of csalkiety organizations, including labor
unions, nongovernmental organizations. As one aateoput it, “unique about this is, we
have meetings of the endorsing organizations, &fyigpeople who haven't even met each
other before??® Starting in the spring of 2009, the broad-basedl cociety coalition
“Americans for Financial Reform” including more tha50 organizations ranging from labor
and consumer groups, to civil rights organizatiand small businesses, started to mobilize
for an inclusion of a FTT into the Dodd-Frank refolaw. Initially created in May 2009, the
tax became one of several advocacy goals for ARBII® Citizen, a Washington-based
public interest group, officially took over the FTskforce within the coalition. When it
became clear that the FTT would not be part oftbdd-Frank Act, advocates started to give
priority to other issues (such as the passagengiwaconsumer regulator). But, the idea of a
tax on Wall Street nevertheless “built up speed pndl increased peoples’ interest in it,” as
one organizer reportetf*

A second group, the U.S. Robin Hood Tax Campaigimef the pledge for reform.
Modeled after the existing European campaign, tieddalition was formally launched in
June 2012, with 174 member organizations includialgor unions, consumer groups,

environmental groups, faith-based organizationsisihy activists, AIDS activists and small

219 Interview 10 with civil society representative, $#iington DC, 28 September 2013.
22 Interview 116 with civil society representativeaghington DC, 4 September 2013.

221 Interview 10 with civil society representative, $iington DC, 28 September 2013.
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businesses. First meetings among groups were cedvanWashington DC in 2009. As part
of a steering committee, the nurses' union NNU tava Washington-based NGOs, Health
GAP and National Peoples’ Action took over an aliteadership role. Prominent consumer
advocacy groups, such as Public Citizen and trge$arUS trade unions, such as the AFL-
CIO joined the meeting and became part of the bammdition?? The idea mainly gained
support because of its huge revenue potential &ming global problems. Advocates
mobilized in support of a tax on Wall Street as echanism to explicitly raise revenue “to
protect American schools, housing, local governsiemtd hospitals, to pay for lifesaving
AIDS medicines, to support people and communitresired the world, and to deal with the
climate challenges®? According to the campaign, the tax would imposerall sales tax of
0.5 per cent (or 50 cents per $100) on Wall Sttesisactions, generating $300 billion,
according to the campaign. Initially branded “therses campaign to heal America,” the
campaign was officially rebranded in June 2012 iiRobin Hood Tax” campaign and close
working relations were established with the UK Egropean tax campaign to support the US
campaigrf?* While the FTT was one lobbying priority among maioy AFR, the Robin
Hood Tax group focused on the FTT in a single-issarapaign.

In late 2011 and early 2012 pro-reform groups eadam an outside lobbying
campaign, using demonstrations, information evemtsss releases and petitions to spread
their message to the broader public. In a transnally coordinated campaign, staffers of the
European campaign spent several months in WashnB© to set up the American
campaign and facebook website to align it with Eh@opean advocacy goals. Common
campaign meetings started to take place in the btk the US*® Their campaign website
(Robinhoodtax) presented the main arguments inrfafoa FTT featuring all member
organizations and supporters of the pro-reform Gagm

Although AFR and the Robin Hood Tax campaign hadis® member organizations
in common, the two pro-reform coalitions stayed asafe, instead of building a strong
alliance. Early on, tensions among organizers lmadrged with the groups deciding to split

into two different campaigns. Despite loose workiakations, cooperation among the two US

222 Interview 28 with civil society representative, $#iington DC, 12 September 2013.
22 Further information about the campaign can beenegd from: www.robinhoodtax.org.
224 Interview 116 with civil society representativeaghington DC, 4 September 2013.

225 Interview 28 with civil society representative, $iington DC, 12 September 2013.
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advocacy groups remained limited, and divisions ragncampaign groups became visible, as
one advocate reported: “At global meetings theee @ten weird moments, why are US
people fighting with each othéf® The two campaign groups were divided over the size
the tax and the question whether tax revenues dhmilspecified in the reform proposal or
not. While the international NGOs of the Robin Hobak campaign focused on a high tax
rate and the purpose of the tax revenue, sucheagtit for global climate change, the AFR
campaign aimed for the introduction of a smallriabe fighting speculation in general without
specifying the revenue purpose. In the words of BRR advocate: “We felt we should not
even discuss how the money is going to be spenguse you divide over how it is going to
be spent and we don’t have the money §&tDisagreement among the two coalitions also
emerged about how to brand the campaign. EvenfuAlR refrained from adopting the
populist term “Robin Hood Tax” and decided to lobfmy a more neutral “Wall Street
Speculation Tax” instead®

Both campaign groups targeted their lobbying e$fattCongress. Numerous meetings
took place among legislators and both campaignpgroReflecting the divide between them,
the campaign groups focused on two different billg “Let Wall Street Pay for the
Restoration of Main Street Act” introduced by Resaratative DeFazio and later co-sponsored
by Senator Harkin of 2009 and the Inclusive PragpeAct or “Robin Hood Tax
bill” introduced by Representative Keith Ellison 8eptember 2012. What mattered most to
campaigners was that both bills were stand-alolte Bexplicitly speaking about introducing
a FTT mechanism, not attached to anything él§&While the Robin Hood Tax coalition
mainly supported the Ellison bill with its highexxtrate and explicit revenue purposes, the
AFR coalition was more supportive of the lower taxe in the Harkin/DeFazio bill. One
advocate of the Robin Hood Tax campaign reportenuialthe divisions among the two
groups: “We want them to be more supportive of aiglate, the 0.5 per cent rate that is in the
Allison bill that we are pushing. They would likes uo be more supportive of the

2% Interview 81 with civil society representative, $#iington DC, 11 September 2013.
227 Interview 10 with civil society representative, $#iington DC, 28 September 2013.
228 |pid.

22 Interview 81 with civil society representative, $iington DC, 11 September 2013.
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DeFazio/Harkin. [...] We had never been happy withidi#dDeFazio bill, the rate is too low,
it doesn’t generate enough money, no commitmentiere the money will go®*°

While AFR focused on legislative lobbying, the Rolblood Tax campaign tried to
generate more grass-roots support aimed at ramibfic attention. First public stunts were
organized in the US by NNU under the campaign heafféHeal America, Tax Wall Street.”
Numerous public demonstrations in close cooperatitth Occupy Wall Street Movement'’s
“Tax Wall Street” campaign followed with activistemanding “that the 1% pay the 99%
back for taking our homes, jobs and money” (Robwot#i Tax Campaign 2010). In June
2011, the nurses’ union organized first public dest@ations, bringing 1500 nurses together
with labor and health activists to campaign for Bl and against austerity. Protests took
place outside of the New York Stock exchange arfdoint of the US Chamber of Commerce
in Washington DC. In October 2011, members of OgdiMall Street, together with members
of the Robin Hood Tax Campaign organized anothealf\8treet March,” rallying thousands
of activists to march from Zuccotti Park to Walre&it, pressuring policymakers for a tax on
financial transactions (Greenhouse and Bowley 20Qigyanizers were trying to exploit the
fact that nurses as care-givers with no self-istergere effective messengers, generally
perceived as a very trust-worthy source of infoiarat>> When the US Robin Hood
campaign was officially launched on 22 June 201dtgsters demonstrated in front of
JPMorgan Chase branches in 16 cities, includingtdpsChicago, Los Angeles and
Washington (Cohn 2012).

In an effort to circumvent domestic opposition, pi8-reform groups also targeted the
international political process, advocating a gldbaT. Both US groups also became actively
involved in a growing international coalition. Botiroups joined an existing network of
international campaigners. The Institute for Pol&tydies, a Washington-based think tank,
started to host one hour conference calls evemsetiweeks and weekly telephone calls to
coordinate actions of international FTT campaigremind the glob&? In November 2011,
NNU, in cooperation with the Robin Hood Tax campaigrganized a press event at the G20
summit in Cannes bringing in famous endorsemendkfOxfam spokesman and actor Bill

Nighy. At a staged event, nurses from Australialaind, France, South Korea and the US

230 Interview 28 with civil society representative, $#iington DC, 12 September 2013.
%1 Interview 116 with civil society representativeaghington DC, 4 September 2013.
232 ||hi
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symbolically injected a FTT as emergency measunegascitate the “sick” global economy
(National Nurses United 2011). As one organizerenaimered: “We were big in the street
theater, [showing] how the globe is sick. So theses’ campaign to heal America became the
nurses’ campaign to heal the worfd®The event in Cannes was followed by another protes
on 18 May 2012, aimed at G8 leaders meeting in CBangd. NNU organized a protest in
Chicago with an estimated 1.000 people, includiages, community groups, health activists
and members of the Occupy Movement participatimgteBters wore green Robin Hood hats,
demanding a “Robin Hood tax” (The Guardian 2012heDinternational meetings took place
among groups. NNU, national and international tradiens federations, including ITUC and
Public Services International (PSI) together witkernational NGOs including Stamp Out
Poverty and Oxfam, organized a first internatiomaeting in London in January 2012 that
brought together more than 40 activists from akrathe world to discuss joined actions and
decide on a common long-term agenda. A serieslioiWeup meetings at international stage
were convened in Chicago and at the World Socialfidn Tunis in 20133

To sum up, the financial crisis seemingly openegokcy window for progressive
reform demands and led to the mobilization of prfmm advocates demanding the
introduction of a FTT to raise revenue for pressswrial problems. Although newly
mobilized interest groups formed a broad-basedgiarm coalition, they could hardly act as
transmitter of public opinion. Interest in a FTTr@ned relatively low among the broader US
population and pro-reform groups were not succésgsfallying the public behind the Robin
Hood Tax. On top of that, the two US campaign gsofgiled to adequately cooperate with
each other and organize their lobbying efforts amaert. The fact that there was no real
partnership among the two pro-reform coalitions #rat pro-reform advocates were divided
among themselves about the appropriate tax propagdlt partly explain the ineffectiveness

of the campaigns to rally broader public and paditsupport.

Weak Governmental Allies

Advocacy groups reached out to Congress startimgid2009, to identify supportive

political actors. Albeit only few, pro-reform adwes were able to recruit policymakers to

2% bid.
% bid.
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become active proponents of a FTT among the mendietise Congressional Progressive
Caucus, a group including one Senator and seventy members of the House of
Representatives. In April 2011, the Congressiomagfessive Caucus proposed a “People's
Budget” for the fiscal year 2012, suggesting a “M&ileet gaming tax” on certain financial
transactions (US House of Representatives 2012 .n1&in legislative proposals including a
tax were subsequently introduced by members ofRtagressive Caucus, including the
proposed bills by DeFazio, Grijalva, Conyers, Blisand Sanders. Advocates successfully
recruited legislators to join their cause, as onerviewee reported: “In essence we know the
people in Congress, who are placed well and wikktap progressive ideas, but aren’t too
radical, so it is not like, ‘'oh no that guy agaiAFL-CIO and Public Citizen reached out to
progressive Democrats such as Congressmen DeRatidaakin, both on committees related
to tax policy. [...] Ellison [...] is a progressive ahaion and that is how people identified
those offices®** Subsequently, alliances among insiders and oussietmerged that pushed
for the introduction of a FTT in numerous billsrduced into Congres$he main legislative
initiatives developed in close cooperation amonggpessive Congressmen and pro-reform
advocates. Tight links existed, for instance, amARdR, Senator Harkin and Congressmen
DeFazio who have introduced several bills contgnen FTT since 2009. One advocate
remembered a meeting convened by the Congressi@m months after Dodd-Frank had
passed in July 2010 with more than 50 pro-reforvoadtes present and at least 30 different
organizations who worked on the F¥Ff.Insiders also worked hand in hand with groups on
the outside, with respect to an Inclusive ProspéXitt or as the Robin Hood Tax introduced
by Democratic Representative Keith Ellison in Segder 2012. In accordance with the Robin
Hood Tax campaigners, the bill suggested that cigltetax revenues would go to improving
health care, including the fight against AIDS adlase to combating climate chang® With

0.5 per cent, the bill also suggested a slighthhbr tax rate than the Harkin/Defazio bill. One
of the pro-reform advocates explained the degrespoperation in terms of legislation: “We

helped write the Ellison bill. [...] We wanted somedin champion it and Ellison was willing

23 Interview 81 with civil society representative, $#iington DC, 11 September 2013.
238 Interview 10 with civil society representative, $iington DC, 28 September 2013.
%7 The full text of the bill is available at: www.gmack.us/congress/bills/112/hr6411/text.
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to do so. NNU met with Ellison, they had the relaship; National People’s Action backed
up a little bit. The [Robin Hood Tax] coalition [. hlped draft legislatior?®®

The AFR coalition was more supportive of the biltroduced by Representative
DeFazio and Senator Harkin. The two Congressmeikeglonand in hand with advocates of
the AFR coalition to develop legislation. A memloéithe AFR coalition discussed not only
his key allies, but also how those allies helpedntubilize support within Congress: “Both
offices [Harkin, Defazio] had been leading advosaie FTT for a while and so we have been
working with them very closely. We have a trackorgkcwith them, they are champions of the
legislation, it helps that they are also talkingtdleagues, getting the word oGt*The AFR
coalition also organized meetings among the Cosgreal offices and external financial
experts, as one advocate recalled about their catge in early 2013: “We put them in
touch with other experts. They are interested wppewith financial industry background to
hear some criticism and want to know what Wall &tthinks. They love to hear when people
on Wall Street have good things to say about the. MVe helped coordinate the meeting. We
put them in touch with Avinash Persaud, Wallaceb&uille and John Fullerton - all former
JP Morgan 24

Although legislation stalled, pro-reform advocatasd their governmental allies
successfully raised the FTT on the agenda of Caesgies one advocate put it, “just having
someone to introduce legislation on FTT is huge ektivally.?** After legislation had been
introduced, advocates tried to rally support amor@mbers of Congress to co-sponsor the
bills. When Ellison reintroduced the Inclusive Ryesty Act (H.R. 6411) in Congress in
September 2012, campaign groups launched a campaigng supporters to urge other
members of Congress to co-sponsor the bill (NicR0I2). In April 2014, a print ad of the
Robin Hood Tax Campaign appeared in M@wv York Time$eaturing a casino floor table
urging voters to call their members in Congressupport the Inclusive Prosperity Act (HR
1579) to “stop Wall Street’s high-speed gambléfé Similarly, the AFR coalition through its
weight behind the bill proposed by DeFazio and haik November 2011, with a letter

238 Interview 28 with civil society representative, $#iington DC, 12 September 2013.

239 Interview 40 with civil society representative, $#iington DC, 11 September 2013.

249 |bid.

241 Interview 81 with civil society representative, $iington DC, 11 September 2013.

242 The full text of the add is available at: httpufses.3cdn.net/16e1bdbd6705192175 x8m6vghh8.pdf.
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urging the Joint Select Committee on Deficit Reducto support a small levy on financial
speculation (AFR 2011a). Overall lobbying succemmained, however, limited, with pro-
reform advocates being able to only recruit a haindf policymakers, mainly from the
Congressional Progressive Caucus leaders.

More prominent officials decided not to become adtes for a FTT. None of the
sponsors of the various bills introduced in Congréad a comparable standing to the
chairmen of the committees, Representative Frank @enator Dodd, who pushed the
consumer agency through Congress. Despite his @lesapport for the idea of a FTT, the
influential House Financial Services Committee @han Barney Frank considered the FTT
in 2009 as a deal breaker for the Dodd-Frank latjiisi?** One advocate described how the
FTT debate in Congress following the passage ofdEfeéink came to nothing between 2011
and 2013, because, to the displeasure of advo¢h®scould not count the chairmen of the
House Financial Services Committee, Republican ésgmtative Bacchus among their allies:
“This bill is going nowhere until a chairman sals, likes it, and Bacchus is not going to say
that.” The lack of support of a chairman meant tha bandwagon effect of other
policymakers joining the pro-reform coalition falléo appear. In the words of one advocate,
the motivation of political actors in Congress tpgort the FTT bill without the chairman’s
backing was diminished: “It is not appropriate foe to sponsor a bill and tell people on the
finance committee what to do; or | am on the firmnommittee and | am holding my fire; |
don’t want to do something the chairman isn’t adsedoing and this isn’t one of those things.
So this is why we got pretty much no co-sponsorstfarkin/DeFazio.***

Despite the shock of the financial crisis and codasable mobilization of civil society
groups in favor of taxing Wall Street, the FTT diot become a politically viable idea in the
US. Likelihood of success in the policy procesditls containing a FTT was considered to
be so low, that various banking associations didewen start to actively lobby against. One
industry lobbyist interviewed for this project refeml that his association refrained from
explicit counter-lobbying to proposed legislation Barkin and DeFazio, saying “there is no
real support behind it” and that proposed billCiongress “just don’t go anywhere.” He also

reported that the association was preparing argtsriercase the bill would go anywhéfa.

243 Interview 114 with Congress staffer, Washington, DT March 2014.
24 Interview 72 with civil society representative, $iington DC, 6 September 2013.

2% Interview 1 with financial services lobbyist, Wasfiton DC, 20 September 2013.
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Commenting on the likelihood of policy success,thap industry representative confirmed
that from the industry’s point of view, “reality,ig is not going anywhere,” saying that his
organization only “lobbied for a whilé* For banking lobbyists the momentum of the
proposed bills was so low that there was simply@ed to actively oppose it.

To sum up, although advocates found a few memheZ®ngress with enough interest
in the FTT to raise it on the political agenda, pne-reform side could not rally enough co-
sponsors for the proposed bills. With no promingm¢ernment ally leading the way on the
FTT - neither the leadership of a powerful chairiaor presidential support - and therefore
diminished likelihood of policy success, outsidddging could not rally Congressional
support for a FTT. Despite close cooperation indeisoutsider coalitions among pro-reform
advocates and individual policymakers on numerdlis imtroducing a FTT, there was no
bandwagon to join for other members of Congressa Assult, this reform wagon never left

the station.

Conclusions

This chapter suggests that the advocacy functiomaifilized diffuse interests in the
realm of finance is tightly constrained. In theead the transaction tax in the US, activists,
albeit organized in pro-reform campaign groups,yohhd limited success in altering
government preferences. None of the numerousthaishave floated in Congress since 2009
did receive sufficient political support, despiteanges in the post-crisis institutional context
in which financial regulatory policies were devetdpwith signs of increased political
receptivity as well as access of pro-reform groigpthe policy making process. What, then,
explains the failure of diffuse interests’ advocatiprts?

Table 10 summarizes the main findings. Findinggieagthat elements contributing to
the shortcomings of the campaign by labor unionssamer groups, environmental groups
and health activists on a transaction tax inclualéaick of efficient mobilization among pro-
reform groups. Despite extensive lobbying resourebilized by outside groups as broad-
based pro-reform coalitions, political support ®olUS FTT remained weak, in the face of
strict financial industry opposition and in the abse of prominent government allies in
defense of diffuse interest groups. Neither weneedtes able to forge coalitions with well-

4 Interview 100 with financial services lobbyist, ¥féngton DC, 16 September 2013.
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positioned policy entrepreneurs, nor with potentegamental allies who would push their
cause through Congress.

Although a number of academic and private secton@wists such as Paul Krugman,
Joseph Stiglitz and Avinash Persaud and developemtomists such as Jose Ocampo and
Stephanie Griffith-Jones, made important contrimsi to support a tax including reports
detailing technical feasibility, economic utilityeé social desirability, none of the prominent
voices could rally enough public and political sogp Despite attempts, policy

entrepreneurship defending diffuse interests |grtgled at the national political stage.

Table 10Summary of Findings

Propositions Findings

Yes. Boost of idea for FTT through Occupy

Scope conditions present: Wall Street marches.

1. Favorable opportunity structures: Mixed. “Sea change” in political receptivity
politicians under public salience anéh the perception of advocates; initial signs of
electoral constraints become morgupport from the White House; low public
receptive and grant new access pointsatiention.
diffuse interest groups.

2. Diffuse interest coalitions the Mixed. Broad-based advocacy efforts, i.e.
organization as advocacy coalitioRobin Hood Tax Campaign, Americans for
spurred by the perception of a window dfinancial Reform, but little success in
opportunity allows diffuse interest groupsobilizing public.
to promote reform goals.

3. Policy entrepreneurs: activism of No. Failed entrepreneurship of experts such
entrepreneurs as source of innovatioas Columbia professor Griffith-Jones or
expertise, institutional resources etfinancial expert Persaud to make viable
thereby leveraging advocacy groupgolitical connections
influence.

4. Governmeni allies: Joining the Mixed. Insider-outsider coalitions only with
bandwagon public officials actively siddow-level allies, such as progressive
with  mobilized diffuse interests toMembers of Congress introduced bills, but
promote same policy solution. no support from high-level allies (such as

committee leaders or the President).

5. Outcome: Policymakers enact financiaNo. FTT on Congressional agenda (several
reforms reflecting diffuse interests. bills introduced), but no legislative success.
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Findings also suggests that much of the succegsfo$e interests in Congress hinges
on the support of the President or party leadefSangress who have an incentive to respond
to broad interests as political leaders with “octile responsibility” (Derthick and Quirk
1985, 142). In case of the FTT, political leadesrbt endorse the reform policy. Prominent
political actors failed to actively promote the FiiTCongress as governmental allies. While
the influential chairmen of the committees resplolesior financial reform, Barney Frank and
Chris Dodd actively backed the consumer agencyegggkvernmental allies, lobbying efforts
of diffuse interest groups failed to recruit proem officials as governmental allies in the
case of the US FTT. Pro-reform advocates found amlyhandful of relatively weak
governmental allies in progressive legislators were willing to take up the reform cause
and actively promote an US FTT. Given the lack @splential support for the introduction
of a FTT, as well as the lack of support of promingolitical actors such as the influential
chairmen of the committees dealing with financiefform, a bandwagon effect for reform
failed to appear.

The reform issue was also of moderate salience gntlom broader public and so
incentives to act in the public interests remaingdtively low. The pro-reform campaigns
were not successful in their mobilization effohattcould make a transactions tax salient and
appealing for broader audiences. Other issues diggpa transactions tax also constrained
and complicated reform advocacy. In the contexhefcrisis, conventional mechanisms that
account for its lobbying influence, such as revadvdoors between members of the industry
and the regulatory agencies traditionally grantimdystry lobbyists privileged access, were at
least temporarily undermined. One possible explandbr why financial industry dominance
would persist even in a situation of severe finahcrisis is, hence, the structural power of
financial industry groups. Research evolving arotmel concept of “financialization” has
identified the growing centrality of the financiadustry in the US economy as a major trend
in socioeconomic developments (Aalbers 2008; Krgn@2011; van der Zwan 2014). Due to
the central position of finance in capitalist sys$e policymakers “are wary of introducing
policies that may disrupt the ‘golden goose’ ofafigial sector accumulation and they are
more likely to listen to the concerns of finandidlustry groups [...]” (Pagliari and Young
2013b). The structural importance of finance migferefore explain why a FTT with
potential distorting effects on market efficienaydacapital flows has not gained wide-spread

political support and has been met with reluctamca majority of policymakers.
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Chapter 7

Diffuse Interests and the Limits of Capture: Case

Study of the EU Financial Transaction Tax

Introduction

In January 2013, eleven euro zone states, incluéiragice, Germany, and lItaly,
decided to introduce a financial transaction taXT(Fwith the goal of making the financial
sector contribute to the cost of economic recostgr the 2008 financial crisis as well as
creating disincentives for transactions in certgiimds of financial instruments considered
contributors to the crisi$"’

The case of the EU FTT shows all signs of drastaustry capture. The political
debate about an EU FTT was the subject of vocavadd-spread campaigns by civil society
activists who have put a FTT at the center of rafdemands in response to the crisis. Pro-tax
campaigns, promoting a small tax on the finanaata with its revenue attributed to public
finances as well as global development assistanobilized to pressure policymakers.

The initial Commission proposal of September 20iduded a broad-based FTT, with very
few exemptions — very much in line with demandsrinoro-reform advocates. However, as a
consequence of massive industry lobbying, exadedpatifferences among member states
during subsequent negotiations, the Commissiongsa@pwas considerably watered-down
(Zimmermann 2014; Schulmeister 2014). The initiattsdate for a FTT of January 2014 had
to be repeatedly postponed. Despite continuednséates of support for a FTT by heads of
state and government as well as finance ministeadicipating member states renewing
their political commitment to a FTT, market panpiants are now anticipating a start date of
January 2017. There is wide-spread agreement affivwgnacial experts, market participants

and academics that the final version of the FTT differ substantially from the initial

247 Council decision 22 January 2013 authorizing enkdrcooperation in the area of FTT (2013/52/EU).
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proposal, resembling a narrow tax with many exeomgtifor various financial instruments
(KPMG UK 2015; PWC 2013; Financial Times 2014a).

From the beginning, the financial sector ralliesittoops against the proposed reform.
Ahead of a G20 Summit in Cannes in November 20h#&, Global Financial Market
Association (GFMA), which speaks for the leadingaficial firms, sent an open letter to
policymakers, urging them “to reject any FTT progdakat might be raised and discussed at
the upcoming G20 Finance Ministers and Leaders img=t (GFMA 2011). Financial
industry groups were unified in their oppositionttwfnobody in the industry in favor of a
FTT.”#*® Surprisingly, despite their unified opposition & FTT, industry groups’ initial
attempts to block legislative action in the earlyages of agenda-setting clearly failed.,
industry efforts to water-down legislation as wedl its advocacy for exemption were much
more successful during later stages of the polioggss, once legislation introducing a broad-
based FTT had been officially proposed. For prosrafgroups, the proposed Directive was
“nevertheless a great success,” as Peter Wahl J201el German pro-tax campaign leader,
concluded. Given unified industry opposition, “& a real surprise,” as another pro-tax
advocate put it “that the idea of a general FTT enédup to an official proposal of the
European Commission” (Schulmeister 2014, 28).

Regulatory change discussed in this chapter diffettsstantially from the reforms
analyzed in previous chapters, since, at the tihveriting the Commission’s draft proposal is
still being discussed in working group meetingghaugh no policy change has occurred yet,
| argue that a dismissal of the pro-tax campaigmgamzed by European civil society as
marginal phenomenon would be liable to miss impurtantributions to policy formation of
these nonfinancial groups during the early agemtiing phase. Focusing on lobbying
success during the agenda-setting phase of theygmiocess instead of actual policy change
at EU level is interesting because the likelihoddewentual passage and implementation is
relatively high. Notably, Mahoney (2008, 64) findhat policy initiatives at EU level have a
passage rate of more than 80 per cent, in compatsmnly 11 per cent in the US. EU
interest groups that see their advocacy goal teftean the EU agenda have therefore already
won more than half the battle. Moreover, to seelecy proposal on the EU’s agenda that has
been bitterly opposed by the financial industrypiszzling itself. Especially due to the

structural power of finance, scholars have usuaigumed that industry interests dominate

248 Interview 16 with financial industry representati\.ondon, 18 June 2013.
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the policy process in its early stages, able toljmwlicy change even before the agenda is set
(Young 2014, 372).

Hence, this raises questions about constraintsegulatory capture by concentrated
industry interests. If the financial industry loblyas able to massively water-down the
proposed FTT during negotiations, why was it notemauccessful in preventing the political
decision to introduce a FTT among eleven membeestduring the agenda-setting stage?
Conversely, why were newly mobilized interest gmw@piccessful in pushing for substantial
reform in the initial agenda-setting phase but beyond? It is these questions that this
chapter attempts to address.

Much of the answer lies in the contextual condgidhat the post-crisis regulatory
environment representing opportunities for nonfgiahinterest groups in terms of access to
the reform process and receptivity of decision mak® their reform demands. The
mobilization of diffuse interest groups in coalit®and their cooperation with governmental
allies backing the introduction of a FTT during aripd of high salience serves as an
explanation for weakened financial industry grougapacity to veto reform proposals and the
initial success of diffuse interests in gettingithe&dvocacy goals reflected on the policy
agenda of regulatory reform. The chapter will pn¢ssampirical evidence for the conjectures
set out in the theoretical framework in chapteb&sed on interviews with financial lobbyists,
policymakers and leading advocates of the RobindHbax campaigns at EU level and in
five different European countries (Austria, FranGermany, Italy and UK). | will show that
interest groups dynamics changed in the afterméatthe financial crisis with financial
industry groups temporarily losing their privilegadcess to the policymaking process, even
with regards to core matters to their interestshsas taxation.

The chapter offers one of the first scholarly asa$yof broad-based Robin Hood Tax
campaigns that emerged in Europe in response taad@ financial crisis. Providing such an
analysis is an important aim given that this pcditiepisode is of high interest: not only was it
highly publicly salient but also the debate of taxihe financial sector remains an important
issue on the political agenda. It proceeds as valiol will first outline the main
characteristics of the proposed legislation aseiesl by the European Commission in two
different draft Directives (in September 2011 amdrebruary 2013). After a brief description
of the chronological order of events in the poligbate, the first section of the chapter

attempts to trace the causal mechanism wherebyededcadvocacy campaigns of diffuse
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interest groups were able to push for regulatofgrne in tandem with active governmental
allies at very early stages of the policymakinggesss. The story highlights how the process
of policy change was driven diffuse interest grotipst were able to take advantage of a
temporary policy window and increased issue satiefibe ability of industry groups to forge
broad-based coalitions with business groups beyoadinancial sector and to refocus their
lobbying strategy on the policy formulation stagél werve as an explanation of why the
success of diffuse interests was largely restritdeitie agenda-setting phase of the legislative

process. The final section briefly summarizes tlaénnfindings and concludes.

Regulatory Change and Group Influence

In September 2011, the Commission adopted a prbfmsa Council directive on a
common system of financial transaction tax to bple@mented by 1 January 2014 across the
27 member stated? The objectives of this initial proposal were: {d)avoid a fragmentation
of the internal market due to uncoordinated natidimancial taxes being introduced, (2) to
ensure that the financial sector makes a fair daution to recover the costs of the financial
crisis, as well as to compensate for the “undeatiar” of the financial sector due to the
VAT exemption and recover a new resources for the @) to create disincentives for
transactions that do not enhance the efficienciinaincial markets, such as high-frequency
trading (HFT), and (4) to enable the developmera &TT at global level. With its intention
to deter short-term trading “to dis-incentivize essively risky activities by financial
institutions,” the EU proposal follows in spiriteiiax proposal as it was originally presented
by James Tobin, an American Nobel Prize-winning no@conomist, with the objective to
“throw sand in the wheels of our excessively effitiinternational money markets” (Tobin
1978). The proposed tax essentially aimed at “lngitundesirable market behavior” by
rendering transactions considered risky to martaiilty much more costly. Unlike the tax
on inter-currency transactions to stabilize finahanarkets as envisioned by Tobin, the EU-
FTT would, however, exclude spot currency transastifrom its scope.

After an EU-wide introduction of a FTT as advocatedby civil society groups and
proposed by the Commission in its initial draft&tive in September 2011 was rejected by a
majority of member states, including the UK, Swedar Luxembourg, a sub-group of

249 proposal for a Council Directive on a common syst# financial transaction tax and amending Dinezti
2008/7/EC, Brussels, 28 September 2011.
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eleven member states, spearheaded by France amda@gr decided to go ahead by
introducing the FTT on a smaller geographical schleFebruary 2013 the Commission
adopted a second proposal for a Council Directivenplement a FTT through the enhanced
co-operation procedure (ECPY.The ECP allows a group of member states, withrémim
threshold of nine member states required, to poebeath the implementation of a transaction
tax that would only bind participating member statéfter the EP had given its consent, the
Council adopted a decision in January 2013, authmyieleven member states (Belgium,
Germany, Estonia, Greece, Spain, France, ltalytriagortugal, Slovenia and Slovakia) to
go ahead with enhanced cooperation.

Table 11 summarizes the main legislative charestiesi of the proposed FTT. The
Commission’s comprehensive tax proposals followang “all institutions, all markets, all
instruments” approach (Schulmeister 2014) refleatgabrtant advocacy demands of pro-tax
activists. Largely in line with activists’ preferegs, the proposed tax had a wide scope,
including derivatives and pension furfds. The tax would be levied on all financial
transactions between financial institutions wheleast one party to the transaction is located
in the EU (“residence principle”). The tax proposaly included a few exemptions. To avoid
individual citizens being negatively affected, teeope of the proposal excluded most
consumer products, such as insurance contractsgager lending and consumer credit. The
proposal included a harmonized minimum 0.1 per taxatrate on shares and bonds and of
0.01 per cent on derivatives with revenues gengrating shared between the EU and
member states. The Commission estimated that xhedald raise between €57 billion every
year (European Commission 2011e). The Commissgetend proposal for eleven countries
mirrored the scope and objectives of its origin@lT Fproposal. After lobbying of pro-tax
activists for an anti-avoidance measure to prevaotation of financial activities, the second
Commission proposal complemented the residenceiplenwith an “issuance principle” -
the principle whereby the tax would also be leweadinancial institutions based in non - FTT
jurisdictions when they trade in financial instrumtee that are issued in FTT jurisdictions
(Grahl and Lysandrou 2013). Although pro-tax grodeimands for an even higher tax rate of
0.5 per cent as well as for using revenues gerterayethe FTT to fund international

%0 proposal for a Council Directive implementing emted cooperation in the area of financial transactix,
Brussels, 14 February 2013.
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development, were not reflected in the Commissi@mpg@sal, the draft Directives were very

close to their advocacy goals (Wahl 2014).

Table 11 The Commission’s Proposed FTT for Enhanced Codiperéas of Feb. 2013)

Policy Measures in line with civil society groupstdemands
Financial Range covers all instruments which are negotiabl¢he capital market, money
instruments market instruments including repurchase agreem@e{ss),units or shares in

subject to tax

Financial
institutions
subject to tax

collective investment undertakings (including undkings for collective
investment in transferable securities (UCITS) attdriaative investment funds)
and derivatives contracts.

Banks, markets, credit institutions, insurers agidsurers, collective investment
funds and their managers, pension funds and theiragers, leasing companies
and special purpose companies

Residence The FTT would apply to financial transactions whatdeast one of the parties is

principle established in an EU Member State and either thety pr another party is a
financial institution

Issuance The FTT would also apply to financial institutiobased in non-FTT jurisdictions

principle when they trade in financial instruments that asaied in FTT jurisdictions
Compromises/losses for civil society groups

Tax rate Minimum rate of 0.1% for securities, minimrate of 0.01% for derivatives

Use of revenue

Participants

Use of tax revenue for internatideakelopment no included

Participating member states restriteld, via enhanced cooperation procedure

Source:Assembled by the author, adapted from Grahl arghhgirou (2013).

After the initial victory of civil society groupsnember states made little progress

towards implementation. Negotiations on the FTTthe Commission’s formal indirect

taxation working party amongst the EU 27 as wellirmsnformal meetings amongst the
participating eleven member states were subjestassive lobbying of the financial services
industry which led to political gridlock and madeetintroduction of a broad-based FTT
increasingly unlikely (Zimmermann 2014, 3). Disagrent about key elements of the tax
emerged among participating member states, indudihether the residence or issuance
principle should be adopted, the scope of any exemg maximum and minimum tax rates,
and revenue allocation as well as collection meichas The German government was

known to advocate a broad scope with few exemptiwhde France and Italy advocated for
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a smaller scope with an exemption for bonds, aertgpes of derivatives, and repds.
Having introduced their national FTT in 2012 and 20espectively, France and ltaly started
to promote their versions of the tax at EU level.

In June 2013, Commission officials privately statbdt due to differences among
member states, the Commission was consideringniipfementation of a more limited tax
that would initially be limited to shares and thes expanded to bonds and derivatives in a
step-by-step approaéh® In May 2014, then, ten participating Eurozone ¢gas announced
in a joint declaration the progressive introductadra scaled back version of the original FTT
proposal, that would “first focus on the taxatidnsbares and some derivatives” (Financial
Times 2014b). In the eyes of MEP Sven Giegold, reform advocate and co-founder of
ATTAC Germany, the new proposal was “false labglliand “window dressing” (Giegold
2014). Despite the official rhetoric of the panpiaiing member states in January 2015, “that
the tax should be based on the principle of theestighossible base and low rates” (ECOFIN
Council 2015), it now seems likely that the draifitdotive will be significantly less ambitious
than the original Commission proposal and end ua aarrow-based FTT, similar to the 0.5
per cent UK Stamp Duty Reserve Tax on a limited Ineinof transactions. Instead of the “all
institutions, all markets, all instruments” approathe FTT has largely been emptied of its
critical elements is now likely to miss the mark edfectively tackling speculative trading
(Schulmeister 2014; Zimmerman 2014).

The Policy Debate

As a foundation for process-tracing, a short dpson of how events unfolded
chronologically leading up to the decision among-EUis in order. In case of the EU FTT,
political reform dynamics started shortly after egemcy bailout packages had been brought
on their way that marked the initial response ® shib-prime crisis. The crisis generated a
debate about various proposals for imposing newstax the financial sector to contribute to
economic recovery. Starting in 2009, the IMF, G2@ d&uropean Commission explored
alternative forms that a contribution of the finehsector could take, including a resolution
fund which would pay for future bank bailouts, duweadded tax on financial services, a
Financial Activities Tax (FAT) on the profits andages in the financial sector and a FTT.

%2 Internal and non-official paper provided by finatdobbyist, June 2013.
253 |bid.
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First official statements of support for a FTT wexgced by the German chancellor
Angela Merkel and the French president Nicolas &arkin 2009. Both political leaders
called for a debate on the FTT at the G20 Pittdbsgmmit in September 2009 in order to
recoup some of the costs incurred by the crisighérfinal communiqué, political leaders at the
G20 called on the IMF to review “the range of opfiocountries have adopted or are
considering as to how the financial sector coul#erafair and substantial contribution toward
paying for any burdens associated with governneatuentions to repair the banking system.”
In a Resolution of June 2010 the European Coutatiéd that “the EU should lead efforts to set
a global approach for introducing systems for Ie\aed taxes on financial institutions with a
view to maintaining a world-wide level playing fiehnd will strongly defend this position with
its G20 partners. The introduction of a global fical transaction tax should be explored and
developed further in that contexXt® After it had become clear at the subsequent G2gime
in Toronto in June 2010 that there would be no ensss in favor of a global FTT, Germany
and France pushed for an EU-wide FTT on the agehtte European Council.

The Commission initially took a critical stanceydaing a financial activities tax
(FAT) levied on profits and wages in the financgctor. Algirdas Semeta, at the time
Commissioner for Taxation and Customs Union, Auditd Anti-Fraud, stated in October
2010 that he supported the idea of a FTT at glddadl, but that a FAT would be the
preferable option at the EU level (European Comimis2010). Strong political pressure
came from member state governments, mainly driweRrance and Germany, in favor of a
FTT. An EU-FTT also received broad political sugpan the EP. In March 2011,
parliamentarians voted in favor of an EU-wide tam Bbnancial transactions with an
overwhelming majority (with 529 votes in favor, 1against and 19 abstentions). Although
the EP has only consultation rights on the issue 6T T, the political weight of a large cross-
party majority among MEPs in favor of the tax santlear signal of broad political support
for policy change to the Council and the Commis$idriThe EP reiterated its support in
subsequent resolutions.

In light of the political pressure from key memistates, strong public support of a
FTT, as well as civil society advocacy, the Commisshanged its position. The first person
to succumb to the pressure of the Franco-Germaanei was Commission President

%4 European Council. Resolution of June 17, 2010.

2% Interview 21 with Commission official, Brussel$, May 2013.
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Barroso, who “pushed the Commission services tovdrp a FTT proposal” (Van Vooren
2012). By June 2011, the Commission announced ripgsal for an EU-wide FTT for
financing the EU budget in the context of the Mantiual Financial Framework. The proposal
identifies such a tax as base for a new own regogsystem giving extra room for maneuver
to national governments and contributing to genetalgetary consolidation effort2® In
September 2011, then, the Commission presentedtalfaft Directive for an EU-wide FTT.
After the Commission proposal was met with resisgafitom some member states, notably
the UK, the Netherlands and Sweden, a sub-gro@begsen member states, led by France and
Germany, decided to proceed with the implementatibma transaction tax via “enhanced
cooperation” binding only participating member sgtto introduce the tax. Following
requests from member states, the Commission adaptes proposal for a Council Directive
in February 2013 implementing enhanced cooperatitine area of a FTT. An attempt by the
UK to challenge the legality of the FTT on the kafiat it is extra-territorial and thereby
undermines the European free market was rejectatebfzuropean Court of Justice in April
2014.

From the beginning, individual public interest gosusupported a FTT. A network of
development NGOs had been campaigning for a “Ttdbihon currency trading for decades,
since the idea first gained political traction astpf the anti-globalization movement in the
1990s to raise money for developing countries (8H<2013; Patomaki 2001). In September
2009, a group of NGOs sent a letter to the G20ngrdieads of state and government to
implement an International Financial Transactioag Tto pay for the cost of the crisis in the
north,” “to assist countries in the South to mdeeirt development objectives,” and to
“contribute to a reduction in speculation” (WEEDO®). By late 2009 to early 2010 groups,
supporting a FTT became more organized. Severanatcampaigns in support of a FTT —
dubbed a “Robin Hood Tax,” spanning not only cuesetransactions but all sorts of financial
instruments — were initiated by civil society greuprhich were successful in gathering wide-
spread political support in Germany, Italy, andthé€ Campaign groups promoted a tax with
50 per cent of the revenue spent domestically &hpeB cent spent internationafy/. When
prospects for the introduction of a global or ElW&itax faded, groups mobilized for a FTT

via enhanced cooperation with revenues to be shiaeddeen international development,

256 Communication from the European Commission, A Rudgr Europe 2020.
%7 Interview 43 with NGO representative, London, 1Re) 2013.
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member states, and the EU institutions. The palitiecision to introduce a FTT among a
sub-group of EU member states, with support ofEhepean Commission and the European
Parliament, was a major success for the mobiliratsociety coalition.

Conversely, and unsurprisingly, tremendous opjusiio the proposal came from
the banking industry. From the very beginning, ficial industry groups were unified in their
opposition to a FTT. In the words of one interview®All [...] financial institutions agreed
that we completely disagre&® The day the Commission presented its proposaltter
introduction of an EU-wide FTT in September 2014e Einancial Timesheadline read:
“Business attacks transaction tax plan.” Accordiogthe article, “the proposal has been
fiercely resisted by financial and business intesrés Europe, pointing to a fierce political
battle that lies ahead” (Financial Times 2011).eAit had become clear that eleven member
states were going ahead with its implementation #uedlikelihood of legislative success
increased, industry groups intensified their loblgyiagainst the legislative proposal to
implement a FTF>® The proposal was subsequently substantially watei@vn during
negotiations among the eleven participating menskeges, which started in February 2013.
Nevertheless, the decision to introduce a poliayaled at punishing the financial sector
speaks to the inability of industry groups to iefhece the policy agenda in line with their
preferences. At the same time, the civil societygaigns in favor of a FTT were successful
in channeling public support and influence theiahiigenda-setting phase.

How, can we explain the initial victory of diffusaterest groups who saw their
preferences largely reflected on the policy ageiRa#&rselyhow can we explain the initial
failure of industry groups to derail an EU-FTT, pliés their unified opposition, as well as
their success in watering-down proposed legislatioce legislative debate had moved to the
policy formulation stage? In what follows | willaice the advocacy activities of concerted
advocacy campaigns by civil society groups, theéititg to capitalize on the crisis and to
forge coalitions with important governmental allipashing for the same policy solution,
leading to the decision among eleven European gesrib introduce a FTT in January 2013.
Subsequently, | will also explore reasons for falwf advocacy and shed light on the
strength of the banking lobby during the policyadation phase. This is an important part
of process-tracing, as Bennet and Checkel (2012,r8Mark: “[F]airness to alternative

28 Interview 104 with industry representative, Brussg2 May 2013.

29 Interview 21 with Commission official, Brussel$, May 2013.
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explanations requires that we fully consider evadethat fails to fit the explanation that
interests us most, as well as evidence that f@eiplanation that initially interest or convince

us the least.”

Advocacy for a Financial Transaction Tax

Contextual Conditions: Post-Crisis Financial Regulatory Environment

In the midst of a crisis of legitimation caused thy financial crisis, the dialogue
among policymakers and private sector groups wagrgdly more adversarial than during
pre-crisis times. Increased issue salience of Gremeform made the regulatory dialogue also
less conducive to private sector influence. Expngss$rustration about heightened public
attention regarding the proposed tax on financraindactions, one industry lobbyist
complained that it was “difficult to have reasomaldiscussions if it becomes so much
politicized.””®® The context for regulatory debate had noticeablgnged for private sector
groups and the mood-swing in public opinion wasadiefelt by industry lobbyists. This
industry representative complained: “If there aghdviors which should be prohibited, let’s
prohibit them. But pretending to introduce a taxdgulate is an argument which uses the fact
that there is a political opinion shared by citize¢hat banks are baé®* Public outrage and
de-legitimization of the industry was clearly fel financial sector lobbyists who perceived
the FTT as retribution for wrongdoings that ledhe crisis. In the words of one interviewee:
“We are the ones to be punishét?”

The increase in issue salience in the regulatdigrme context was accompanied by
divisions among policymakers and the private sec@me important way in which the
regulatory environment has changed is that poli&grsa started to call industry groups’
expertise into question. The salience of finandellates had clearly weakened incentives for
elected officials and politicians to openly heedandeds coming from the financial sector.
Wolfgang Schauble, the German finance ministeref@mple, dismissed arguments from the
opposing camp in November 2011: “The objections enayl some who claim it would mean
a substantial drop in employment and in the econgemerally seem to rest on exaggerated

and sharply challenged projections — and, more rtapg ignore the potential of such a tax to

280 Interview 104 with industry representative, Brussg2 May 2013.
%1 Interview 47 with industry representative, Brusséé4 May 2013.

%2 Interview 104 with industry representative, Brussg2 May 2013.
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stabilize currency markets in a way to boost ratha@n damage the real economy” (The
Telegraph 2011).

Interviews conducted with industry groups in Brlssand London corroborate a
story that their influence on the particular conteinthe proposed FTT prior to the publication
of the Commission’s first draft Directive in Septeen 2011 was rather limited. Before the
financial crisis, industry groups were used to exgjing information with Commission
officials at early stages of the legislative pra;esven before the publication of draft
Directives. In the post-crisis regulatory envirompehe financial sector had temporarily lost
its privileged access to the policy making procé&3se industry representative complained
that, apart from the Commission’s public consuttatbetween February and April 2011,
there had been no pre-legislative discussion arfinagcial industry groups and Commission
officials before the first FTT draft proposal wasbfished in September 201% In the
perception of one industry representative, the Cmsion worked on the draft Directive “in
complete isolation, not with the indust¥’* Another industry lobbyist reported that
information exchange was difficult, with the Comei@ “shying away” from working with
industry group$®® Other commentaries from financial lobbyists canfihat despite “a lot of
talk about the lobbying machine of the financiaitee working its magic,” it was “difficult to
have constructive discussions” with the Europeam@dasion and the European Parliament
on the FTT?®® This interviewee stated that his association wesvihg a very tough time”
when trying to engage in discussions with policyerakabout the FT’ Financial sector
participants were generally frustrated by the polprocess and their inability to exert
influence®®

In the post-crisis context, industry groups realizhat their arguments seemed to
matter less to policymakers. For industry lobbyistso reported having meetings with the
responsible Commissioner Semeta as well as withrillesion officials, discussions “did not
have a significant impact on the direction the Cassion was traveling.” One disgruntled

283 Interview 57 with industry representative, Lond2a,June 2013.

%4 Interview 16 with financial industry representatji\.ondon, 18 June 2013.

25 Interview 57 with industry representative, Lond2a,June 2013.

28 Interviews 47 and 70 with industry representatBrissels, 14 May 2013; London, 20 June 2013.
%7 Interview 94 with industry lobbyists, London, 24n& 2013.

%8 |nterview 70 with industry representative, Londaf,June 2013.
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lobbyist reported that the Commission was genefdilsmissive” about industry concerffs.
Another industry representative reported: “I kndwattthe financial sector has spoken of its
frustration that the Commission has such entrenet@ds. [...] To all the complaining the
financial sector is doing, it is kind of irrelevatd them.” In his view the Commission
proposals did not reflect any interaction with istly?”® This explains why industry
representatives were irritated when they read tre# €Commission draft. Private sector
lobbyists reported that they thought the Commissi@it, once proposed, was “that bad, you
have to restart from scratch,” that “not a singleasure [was] acceptable,” that it did not
“accurately reflect how the financial markets worland that the design of the tax was
“fundamentally flawed®’* Taken together, then, there is good evidence ttratfinancial
industry was not able to exercise effective infleeerover the agenda-setting phase of the
regulatory policy process.

Changes to the post-crisis financial regulatoryirmmment also forced financial
industry groups to adapt their advocacy stratediesm the beginning, financial industry
groups saw their advocacy efforts directed at bhaglor vetoing any legislative proposal
regarding a FTT largely curtailed. This industrypnesentative complained that financial
sector groups “couldn’t do anything for politicaasons,” saying that in the context of the
crisis they “were not in a position to take actiagn”affect policy decisionS?? Aware of the
potentially negative consequences for their repmmratfinancial sector groups did, for
example, employ only limited outside lobbying stgies opposing a FTT. In the context of
huge bailout costs using taxpayer’'s money, thenired services industry was facing serious
reputational problems, and saw itself deprived lod tisual lobbying repertoire, as one
financial lobbyist reported: “It is very difficufor the banking sector for example to go all out
and oppose a FTT when they are beneficiaries okmuorent bailouts [...] The financial
sector has found it very difficult to publicly atilate their opposition to the FTT without
seeming to be just serving their own interest. fhe financial services sector has such a bad

289 Interview 57 with industry representative, Lond2a,June 2013.
2% |nterview 70 with industry representative, Lond2a,June 2013.
2" Interviews 47, 57 and 70 with industry represéwnéat Brussels 14 May 2013; London, 20 June 2013.
272 \|hi
Ibid.
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reputation.?”® Private sector groups also refrained from pubtighiosition papers opposed to
the FTTZ"

These findings based on anecdotal evidence froemviieivs with industry lobbyists in
the aftermath of the crisis are important becabhsy suggests that the direct leverage of
financial industry groups over the agenda-settingse of the policymaking process was more
constrained than in the past.

Political Opportunities. Access and Receptivity

In the context of “noisy” politics, with financiateform decisions under public
scrutiny, policymakers’ reservation towards indysiobbying was accompanied by new
political opportunities for diffuse interest groyda terms of access to the policymaking
process and increased receptivity to pro-reformateia. First, new access points opened up
for groups representing diffuse interests to abtiyarticipate in the policy process via the
“national route.” In the wake of the crisis, accasgolicymakers on national level who were
sympathetic to the reform cause allowed advocaigsréss governments to champion the
FTT in the Council of Ministers or the European @ail In particular, the support of the
French and German governments, two key membersstasponsive to reform demands,
created pressures to adopt EU level reform. Higktleontacts with national governments
were key to campaigners, as one leading advocpteted: “In the German campaign, they
have some informal but high level relations wittople in ministries. [...] Because we are
small we don’t have the capacity to make bluntamgtive have to make the action pinpoint
and that depends on good intel and contacts. We awd high level contacts especially in
Germany and Francé™ German pro-tax activists, and their organizer Jalg a Jesuit
priest, gained particular access to the ChristiamBcratic Party (Schulmeister 2014, 15).

Simultaneously, diffuse interest groups had acte$dJ level decision making via
the “Brussels route” by lobbying the European msthns. About access to the European
Commission, one advocate reported that the redplendirectorate-general, the Directorate

General for Taxation and Customs Union (DG Taxud} Wone of the most accessible units”

213 |Interview 70 with industry representative, Lond2a,June 2013.
2™ Interview 47 with industry representative, Brusséé4 May 2013.
2" Interview 43 with NGO representative, London, 1R2e) 2013.
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and that they had a dialogue she wished on othssiels as wefl’® The involvement of the
European Parliament in the consultation proceddse apened new opportunities for
influence for civil society groups. The EP, whichdhalready demonstrated considerable
sympathy to the idea of a transactions tax in 2@00wing the Asian financial crisis (see
Patomaki 2001, 178), provided diffuse interest geowith points of access which they used
effectively to secure the adoption of a pro-ref@tance. The EP demonstrated considerable
sympathy with the demands of diffuse interestseeiglly within the relevant parliamentary
committees, such as the Special Committee on thanEial, Economic and Social Crisis
(CRIS) established in October 2009 which led tofttet EP resolution indicating support of
a FTT.Civil society groups had also been consulted bydipporteur, Social Democrat MEP
Podimata, in preparation of an “own initiative rean innovative financing, including a
proposal for an EU-wide FTT. In March 2011 the E®@ed the Podimata report favoring
the introduction of an EU-wide FTT.

Finally, the move to the G20 as agenda setteglabal financial reform offered
another access point for diffuse interest groupspdrallel to the G20 meetings, Labour 20
and Civil 20 meetings were set up in 2010, reprisgrihe interests of workers as well as
civil society at G20 level - an unprecedented moveglobal financial governance. At the
London G20 in April 2009, a civil society delegatjancluding environmental groups, labor
unions and NGOs, which would later mobilize as Robiood Tax Campaign, met with
finance ministers and Treasury officials, urgingrthto propose a global FTT. One advocate
reported about regular meetings with G20 leadershat various summits dealing with
financial market reform: “For the first time theweas an L20 and the leaders of the trade
union movements do what they call speed datingyggovill talk to heads of state. They were
pushing the FTT in those meetings”

Increased access of nonfinancial groups to thesmecimaking process was also
accompanied by increased political receptivity ofigymakers to pro-reform demands. Civil
society groups advocating for a Tobin tax to cysbcsilation had existed for over a decade,
with little or no political receptivity to their aeands. Despite the considerable mobilization
of pro-reform groups after the Asian financial g 1997/98, interests groups were unable
to gain traction. According to one organizer whd baen involved in the policy debate since

2% Interview 17 with trade union representative, Bals, 24 May 2013.

2’7 Interview 103 with trade union representative, dom, 18 June 2013.
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the 1990s, the campaign for a global Tobin taofeihg the Asian financial crisis hit a “brick
wall.” He reported that “a lot of momentum built,up sense that maybe something could
happen here” which was “absolutely hold below thetew line.”?’3After the 2008 crisis,
“high-level people in different countries were irgsted in what we were saying® In the
post-crisis context, political receptivity to preform demands had clearly increased
“compared to 2007 when we were those obscure ssioigibups in Europe and people would
have laughed at our prospects,” as one advocaté.Bltwith MEPs concerned about re-
election, it is little surprising that political geptivity was particularly high in the EP. In the
context of the crisis it was “not popular for anglipcal group [to be] against the FTT and
defending the financial services industry,” in therds of one interviewee in Brusséfs.

Most importantly, governments displayed a clearngform orientation. France and
Germany were publicly supportive of a FTT. Frenchsplent Nicholas Sarkozy and German
chancellor Angela Merkel called for a debate on i@ at the G20 Pittsburgh summit in
September 2009. After it had become clear at th@ G&eting in Toronto in June 2010 that
there would be no consensus in favor of a global,FHrance and Germany pushed even
harder for an EU-wide tax. In a joint letter to tBelgian EU Presidency in July 2010, France
and Germany's finance ministers, Christine Lagaadd Wolfgang Schauble, stated their
support for an EU-wide FTT, saying that the EU f1kparsue its efforts towards the setting
up of such a tax that is both feasible and necgs@aunrActive 2010a). With national election
looming in April 2012, the FTT presumably becamep&d project to woo voters” for French
president Sarkozy (Van Vooren 2012). In Germanyg 8ocial Democratic Party (SPD)
pushed for an inclusion of the FTT in the coaliteagreement with the Christian-democrats
(CDU) in exchange for its support to the eurozofissl compact, the new budget discipline
treaty in early 2012 addressed at the Euro criSisafcial Times 2012b).

Political receptivity towards pro-reform demandsn che explained in light of
increased issue salience and public pressure or f@ivreform. Figure 6 provides empirical
evidence for increased issue salience across @iffenember states. By tracing the use of the

word “financial transaction tax” in newspapers itheease in issues salience is clearly visible

278 |pid.
219 Interview 43 with NGO representative, London, Liae) 2013.
20 Interview 15 with NGO representative, London, Liie 2013.

21 Interview 29 with parliamentary staffer, Brussdls,May 2013.
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in Germany, France and the UK. The FTT receivedtsuitial media attention, even in the
UK, a country that opted out of the coalition of dduntries proceeding with the introduction
of a FTT. Media attention notably increased in 2®iith the FTT raising to the political
agenda of the G20 meeting in Cannes in Novembér#aa. This was followed by a spike in
attention in 2012, with the EP voting in favor of BU-wide FTT in May 2012 and eleven
member states announcing their commitment to imiceda FTT via enhanced cooperation in

June 2012, after failed Council negotiations foledirwide solution.

Figure 6 News Coverage of the Financial Transaction Taxi(&a Factivaf?
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A public opinion poll carried out by ITUC in Jun@X2 offers further evidence of the
high salience of the FTT debate in Europe. OnlypE2 cent of respondents in France
indicated that they had never heard of a tax oanftral transactions. About 30 per cent of
respondents in Belgium, Greece and Germany, andeB8tent of respondents in the UK

answered that they were not familiar with the idle@éernational Trade Union Confederation

282 Notes Avrticles containing the search term “financiartsaction tax” in British as well as US newspapers,
“taxe sur les transactions financieres” in the Ehefanguage press and “Finanztransaktionssteueithen
German language press, which refer to the relegamipings of major publications proposed by Facfinal.

The Financial Times, The Guardian, The EconomiBINCThe New York Times, Washington Post, Le Monde,
Le Figaro, Agence France Presse, Frankfurter Algam Zeitung, Stddeutsche Zeitung, Reuters, Spiegel
Online).
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2012). The vast majority of respondents in EU coest therefore, were able to take a
position on a rather opaque financial regulatosyés Early on, polling data found indications
of widespread public support. In October 2010, eopeian Parliament Eurobarometer survey
with 1.000 respondents found that 47 per cent abgeans supported a banking tax or a tax
on financial transactions. Only 32 per cent werpogied and another 21 per cent answered
‘don’t know’ to the question whether they supportbanking tax or a tax on financial
transactions (Directorate General for Communicat&10). Remarks by Commissioner
Semeta in a speech in October 2010 also testiffigdncreased issue salience of the topic:
“In recent months, there has been very wide putdibate on this issue. Many different
opinions have been voiced on whether and how todate a new bank tax, and indeed it is a
subject that attracts a lot of popular attentidéérieta 2010). In a second Eurobarometer poll
from 2011, when asked whether they are in favahefprinciple of a taxation tax, a majority
61 per cent of the respondents (with some variagimong member states) answered that they
supported the principle of a FTT. A staggering &t gent of the respondents supported the
idea of introducing such a tax in the EU, if intional agreement cannot be reached
(European Parliament 2011a).

To sum up, the crisis had at least partly redigtad political leverage from financial
to diffuse interest groups. Qualitative changeshm post-crisis institutional context allowed
increased access of diffuse interest groups adwagckdr reform. This shift was accompanied
by increased overall political receptivity for preform demands in the context of heightened
public attention. With the FTT becoming a high-fleissue in regulatory reform debates,
and media coverage increasing, voters started yoagi@ntion to the issue and electoral
considerations became important to policymaker® iéxt section will discuss how these
opened-up political opportunity structures inceiatdd the formation of collective action

among pro-reform interest groups.

Mobilization of Diffuse | nterests

The context of the financial crisis and notably fiaitical opportunity structures it
opened up was an important trigger for interestignmobilization beyond financial industry
groups. As one advocate put it, “the FTT is a ilarli case of trade unions and civil society

180



coming together and pushing for the same thifiglh the perception of another advocate,
“cooperation [among NGOs and trade unions] hadydreen as smooth as in this ca$¥.”
As such, the crisis turned out to be a major catdiyr the mobilization of diffuse interests
groups and the formation of new transnational mties among trade unions, NGOs, and
grass-roots groups pushing for a FTT.

The mobilization of diffuse interest groups into afficient network of closely
coordinated national and European-level campaigugg was facilitated by pre-existing
campaigns. Core ideas related to a Tobin tax had developed before the 2008 crisis by a
number of economists and campaign groups who tleeg an important role as advocates
for reform when the crisis hit. The crisis spurneghewed collective action among pre-
existing advocacy groups and brought the FTT badké top of the agenda for those groups
who had made the FTT one advocacy goal among otker®pean civil society groups
“revitalised and expanded the old network” (Wah1204). The idea of a Tobin tax had first
been put on the international agenda by the Umitatibns Development Programme (UNDP)
in 1996 as an instrument for innovative financirmg flevelopment. A first transnational
political movement taking up the idea of a Tobix & part of a new global financial
architecture emerged after the Asian financiali€nis 1997/98, notably with the creation of
ATTAC, Association pour une Taxe sure les Transastifinanciéres pour I'Aide aux
Citoyens (Association for the Taxation of Financlaknsactions for the Benefit of the
Citizens) in Paris (Patomaki 2001; Wahl 2014). Duzef other organizations have since
included the Tobin tax into their reform demandsjuding development NGOs, such as the
UK-based War on Want campaign against poverty wimck002 turned into the Tobin Tax
Network and in 2005 into Stamp Out Poverty. In sgpent years, the institutional
framework of the “Leading Group on Innovating Finengy for Development,” which brings
civil society representatives and internationalaoigations together, provided a platform to
continue discussions on financial transaction taXes

What is important here is that when the financrais hit in 2008, European groups
lobbying for a “Tobin tax” had a long history ofrapaigning that they could build on, as one

advocate put it, “[...] because we had done a lothaf work, we weren'’t starting from

283 |nterview 17 with trade union representative, Bais, 24 May 2013.
24 Interview 11 with trade union representative, Bels, 10 April 2013.
285 Interview 43 with NGO representative, London, 1R2e) 2013.
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scratch. We actually knew how to take advantageaifparticular situation®® By the end of

2009, beginning of 2010, proponents of the FTT &t common position and arguments in
favour of a tax as well as counter-arguments toistry objections clearly laid out in a paper
produced by NGOs that had been involved in disomsssurrounding a Tobin tax for more
than a decade, including the Halifax InitiativeCanadian coalition of NGOs, ATTAC and
the faith-based network Cid§¥.

According to interviews with advocates, renewedaldr@ro-reform coalitions were
made possible by a wide-spread perception amoegesttgroups of a policy window for pro-
reform demands. In the words of one NGO repreggetailThis wasn’'t something were there
was policy space until the financial crisis happgkije.]. Since the end of 2008 and the
financial crisis, a political space had openedhai tvas questioning the role of the banks and
how they had been operating and looking both a&gudation of the sector and potentially
greater taxation of the sectdf® Another advocate reported that “with the crigi® tide had
turned and all of a sudden the FTT was part oftipali debates?®® Pro-reform groups were
keen to take advantage of the policy window thsi€thad opened, as this interviewee put it,
“when the campaign started, it was pure politigapartunity; it could benefit from a very
popular wave; there was political space to exg@aod that is what NGOs did [...]. There was
a real boulevard, from a political point of view,éxploit.”?*

Groups pulled together common organizational resesurin a first step, groups
established a loose European level network amoegigklves to coordinate campaign
strategies. In January 2009, several NGOs incluttiegzuropean ATTAC groups, Friends of
the Earth and the Seattle to Brussels Network azgdna first “network meeting” among
European civil society actors in Paris to orgarazeampaign for comprehensive financial
reform and decreasing the influence of financiatitntions. A network of sub-groups
emerged which decided to start campaigning fonntreduction of a FTT at EU level. As a
first common action, groups set up the campaignsielMake Finance Work.” Table 12

288 Interview 43 with NGO representative, London, Liae) 2013.

287 Unofficial, non-public document provided by intewee, Brussels.
288 Interview 43 with NGO representative, London, Liae) 2013.

29 Interview 99 with NGO representative, 29 Febru20¢3.

29 Interview 73 with NGO representative, Paris, 14/8mber 2012.
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gives an overview of the main national and EU lesrell society coalitions advocating for a
FTT.

Table 12Main National and EU level Civil Society CoalitioAslvocatingfor a FTT

Name Founded N° of members Leading member org&mzat
Steuer gegen Armut 2009 98 organizations WEED, DGB

(Germany)

Steuer gegen Armut 2009  -- ATTAC Austria

(Austria)

ZeroZeroCinque (ltaly) 2009 50 organizations  ATTAC ltaly, Action Aid

La Tasa Robin Hood 2009 - Oxfam

(Spain)

Make Finance Work 2009  -- ATTAC Austria

(EV)

Robin Hood Tax 2010 125 organizations Stamp Out Poverty, Oxfam,
Campaign (UK) TUC, Comic Relief

Don’t Let the Big 2010 30 organizations Le Réseau pour la Justice
Fortunes Escape Fiscale (RJF), ATTAC
(Belgium) Wallonie-Bruxelles

Robin Hood Tax 2011 -- Oxfam Novid

Campaign (Netherlands)

FTT campaign (France) 2011 21 organization ATTAC France, Oxfam,
Coalition Plus, CGT

Source Assembled by the author

Following the creation of the European network,up® started to organize national-
level campaigns, launching their own campaign websby the end of 2009, such as the
Italian “ZeroZeroCinque” campaign comprising 50feliént civil society organizations or the
German “Steuer gegen Armut” (“Tax against poverigdmpaign including 98 labor groups,
NGOs and faith-based organizations. In France, Tlage sur les transactions financieres”
campaign led by ATTAC also stepped up its advoczfbyrts. In the UK, the “Robin Hood

Tax Campaign” was officially launched in Februar@l1Q, bringing together about 125
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organizations, including labor unions, developmBi@Os, faith-based organizations and
AIDS advocates. First meetings among key orgammatiforging the coalition including
Stamp Out Poverty and Oxfam, two UK-based developnNGOs and the Trade Union
Confederation (TUC) started to take place in NovenD0%%** Follow-up meetings among
NGOs took place to further coordinate national caigyp actions at European leved.
Weekly steering group meetings and videoconferestated to take place to coordinate
national and European campaign efféffsThe conferences bringing together the European
groups were also echoed on the international Iewigh regular calls organized by the
Washington-based Institute for Policy Studies, d¢oing organizations worldwide together to
push for a global FTT at the G20 sumniitsinternational meetings were convened twice per
year. The campaign groups also prepared briefinggolurnalists, especially at important
meetings such as French-German Sumffits.

Pro-reform groups played an important role in traitisng the public opinion to
decision-makers, adopting campaigning methods dedido demonstrate that their policy
demands have broad popular support. Groups laundbedexample, an online petition
targeting the European Commission. In responshédCommission’s public consultation on
taxation of the financial sector launched by then@ossion in February 2011, citizens could
sign up for an online petition supporting a FTT @thivas send directly as a citizen response
to the Commission. According to organizers, 400.80tils had been sent to Commissioner
Semeta, Commission President Barroso and the m&ti@ommissioner requesting the
introduction of a FTT° In its summary report of the consultation, the @ussion noted that
they had received “a very large number of petitjomsth citizens being “generally in favor
of a broad-based FTT” (European Commission 201Tag pro-reform coalition organized
another successful online petition targeting MERgNg them to vote in favor of a report on a
common financial transaction tax system, includngTT, prepared by rapporteur socialist
MEP Podimata. A proposal for an EU level FTT hadrbdeleted from the report following a

21 Interviews 43 and 103 with civil society represgives, London, 12 and 18 June 2013.
292 Interview 99 with NGO representative, 29 Febru20¢3.

293 Interview 43 with NGO representative, London, Liae) 2013.

2% Interview 99 with NGO representative, 29 Febru20¢3.

2% Interview 73 with NGO representative, Paris, 14/&mber 2012.

2% The petition could be accessed online at Europedimancialreform.org
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close ECON committee vote on the report with oppwsito the proposed FTT coming from
liberal and conservative MEPs. Following the ECObtey the petition launched by pro-
reform groups gathered several hundred thousanshtsiges within a week. In plenary in
March 2011, although Liberals and Conservativesewauch less enthusiastic about the
proposed FTT than Greens and Social Democratsga taajority of parliamentarians across
national and party lines voted in favor of the Paala report including an EU-wide tax on
financial transactions. Finally, advocates launchetird online petition targeted at member
states’ governments, ahead of a European Couneitimgein June 2011. Again, hundreds of
thousands of petitions were sent to decision-magensling a clear signal for reform. Action
at European level was also complemented with astoonnational levels. In November 2009
the German campaign, for example, gave a petitiahdathered 66.000 signatures within six
weeks to parliamentarians in the German Bundestaghvwas followed by a hearing in the
petition committeé’’ Between 2010 and 2012, members of the campaige imeited to
give testimony on the FTT in front of four diffeteexpert hearings of the Bundestag. The
role as transmitter of public pressure was alsatesgically employed by pro-reform groups in
the lobbying efforts. After meeting Commissionerrega in April 2012, a statement by the
Robin Hood Tax Campaign, reads: “This week EC Tam@issioner, Algirdas Semeta,
received a civil society delegation representing E&mpaigns from France, Germany, Italy,
Spain, Austria, Belgium, Denmark and the UK, aslvesl representation from the trade
unions and green groups. [...] The delegation sentahclear message that many millions of
European citizens are now behind a Robin Hood T&&mp Out Poverty Campaign 2012).
Industry representatives testified in interviewatthkivil society efforts to mobilize public
support were quite successful in the policy debateording to one industry lobbyist, pro-
reform advocates “substantially influenced” theiposs of the MEPs and the final report on
innovative financing at a global and European Ié¥&hccording to another lobbyist from the
financial industry side, civil society groups pldyan important part in the debaté.

Public opinion clearly mattered in the regulatorpgqess. Campaign websites set-up
by pro-reform groups aimed at mobilizing a broagablic, by providing comprehensible

summaries of transaction tax debate and catchyasfguch as, for example, on the website

27 Interview 99 with NGO representative, 29 Febru20¢3.
2% Interview 109 with industry representative, 14 N2 3.
29 Interview 112 with industry representative, Bruss21l May 2013.
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of the UK campaignin a nutshell, the big idea behind the Robin Ho@x 15 to generate
billions of pounds — hopefully even hundreds oidm of pounds. That money will fight
poverty in the UK and overseas. It will tackle cien change. And it will come from fairer
taxation of the financial sectoGroups also referred to public opinion in theibsissions to
the Commission’s public consultation on taxatiorFgbruary 2011. Oxfam wrote: “Taxing
the financial sector is highly popular. A You Goellpcommissioned by Oxfam and carried
out in six European Countries found that the majaf people in the UK, Germany, France,
Spain and Italy support a financial transaction. taknd on average more than 80 % of
citizens in the Netherlands, UK, Germany, Frangaiisand Italy believe banks, hedge funds
and other financial institutions have a respongybilo repair the damage caused by the
economic crisis they helped to caus¥.”

Decision-makers explicitly referred to public presswhen explaining their decision
to implement a FTT. Commissioner Semeta, for examggferred to overwhelming public
support for the legislative proposal in a speecliramt of the plenary of the EP: “Europe
needs to reconnect with its citizens. And the F§piime example of a project which can
help to achieve this. 64 per cent of EU citizenppsut the FTT, according to the latest
Eurobarometer survey. This is a highly populanatite, which Europeans believe in [...].
The broad based FTT is the one that [...] many stlkdehs and citizens want” (Semeta
2014). Interviewees supporting the tax linked thiecsess of the campaign to widespread
public support, saying that campaign actions medtanost when they reflected favorable
public opinion®®* Pro-reform advocates reported that policymakeraluy when we do
involve European citizens [...]. Anything that shoth& popularity of the idea strengthens
their case *? Proponents of the tax also explained the politicaicess of the idea in the EP
with reference to public support: “MEPs reactedtyrquickly to the ground swell of support
in their constituencies. Citizens across Europeirafavor of a FTT, it is popular with the
voters®®® Another campaigner made the same argument, ekmla@ommissioner Semeta’s

*% Oxfam submission to Commission public consultatiom taxation of the financial sector, European
Commission, DGTaxud, February 2011.

%1 |Interview 17 with trade union representative, Bais, 24 May 2013.

392 Interview 43 with NGO representative, London, 1R2e) 2013.

393 Interview 17 with trade union representative, Bals, 24 May 2013.
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support of the tax as “partly due to public preesti?* This proponent of the tax simply said:
“We have the public opinior®®

Similarly, interviewees from the financial servicaadustry opposed to the
introduction of the tax explained their inability prevent regulatory reform by referring to
“the weight of public opinion.” One industry attuted pro-reform campaigns “significant
impact,” because “they have been very effectiverigaging public support® In the eyes of
one interviewee, “NGOs and the mobilization ofzgtis [were] far better placed than any
industry body” in the political debaf8’ Another financial industry lobbyist clearly linked
political reform efforts to public opinion, sayitigat “pretending to introduce a tax to regulate
iIs an argument which uses the fact that there psliéical opinion shared by citizens that
banks are bad and not managing rightf?.’Private sector groups felt that adverse public
opinion put them at a disadvantage in reform disicuns, as one interviewee put it, “quite a
lot of the public debate hasn't happened in the Wayink it would have been useful to
happen [...] because the financial services sectdri§.so tainted by the financial crisi&’®

To sum up: As predicted, the active involvemenp-reform groups was spurred

by the financial crisis and based on the perceptioa “window of opportunity” for reform.
The organization as broad-based pro-reform coaliiiecentivized by the opened-up political
opportunity structure, allowed diffuse interests weigh in on reform decisions. Newly
mobilized groups were particularly influential basa they turned into key actors
transmitting public opinion to decision-makers. é&gpected, diffuse interest groups acted as a
transmitter of public opinion, putting increasingegsure on policymakers to actively pursue
regulatory change, even counter the interestseofribre powerful financial lobby. The next
section will focus on the role of government alliesnsider-outsider coalitions among groups

and legislators to bring about actual reform change

%94 Interview 103 with trade union representative, dom, 18 June 2013.
%95 |Interview 32 with NGO representative, Brusseldufie 2011.

3% Interview 70 with industry representative, Lond2a,June 2013.

%97 Interview 94 with industry lobbyists, London, 24n& 2013.

398 |nterview 47 with industry representative, Brusséé May 2013.

399 Interview 70 with industry representative, Londaf,June 2013.
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Government Allies

The EP and the European Commission became impaytaetrnmental allies to pro-
reform groups in pushing for a FTT. In light of tekectoral popularity of the FTT, it is little
surprising that the EP acted as a real champiaefofm, voicing the concerns of European
citizens.Although the Parliament’s role regarding the FTTsveamerely consultative, it was
clear to pro-reform advocates that large crossyparajority among MEPs in favor of a
transaction tax would send a clear signal of malitsupport for policy change to the Council
and the Commissioft’ The case of the FTT is characterized by an insidésider coalition.
Early on, members of the Party of European Sotsadiad the European Green Party became
active governmental allies, defending diffuse ies¢s on the political stage. Although close
ties among groups and parties, notably betweerEtirepean ATTAC movement and the
Green Party, existed, group-legislator relationshigre formalized after the financial crisis.
Under the official framework of a pro-reform comlit dubbed “Europeans for Financial
Reform” (EFFR), interests groups on the outsidekedrtogether with policymakers at the
inside pushing for the same policy solution. Inle&009, the European Socialist Party
together with the Green party organized a coalitbpro-reform groups, mainly in tandem
with trade unions. The coalition, bringing togettie socialist and green party in the EP with
trade unions and development NGOs, was organizedhbyPresident of the Party of
European Socialists, Poul Nyrup Rasmussen, mod#imgoalition after the “Americans For
Financial Reform” initiative. By setting up the HRFcoalition, the Party of European
Socialists had actively pursued the objective t@rkvand network with partners from civil
society” in order to empower civil society lobbyingthe field of financial regulation usually
dominated by financial sector groups. Accordingptoticipants, the existing cooperation
among the S&D group and labor unions was formalisedthat for the first time an insider-
outsider coalition emerged® Within the formalized EFFR coalition, 23 groups;luding the
trade union movement, represented by the EuropeaheTUnion Confederation (ETUC), as
well as national level unions, such as the Germ#&BDand the British Trade Union
Confederation (TUC), were able to take part in rhignineetings with MEPs. Table 13 gives

an overview of the main interest groups involvethe EFFR coalition.

319 Interview 21 with Commission official, Brussel®, May 2013.

311 Interview 32 with NGO representative, Brusseldute 2011.
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Table 13Participants in the “Europeans For Financial Refo@walition

Name Founded N° of members Type of organization

Party of European Socialist 1973 32 member parties European political party

The Greens 2004 16 member parties European political party
Global Progressive Forum 2001 5 partners NGO

(GPF)

Foundation for European 2004 50 foundations & Social democratic think tank
Progressive Studies (FEPS) think tanks

European Trade Union 1973 83 trade unions Independent nonprofit EU
Confederation (ETUC) consumer organization
Solidar 1948 56 member European network of NGOs

organizations

Austrian Trade Union 1945 1.333.421 Trade union
Federation (OGB)

Confederation of German 1949 6 million Trade union
Trade Unions (DGB)

IG Metall 1891 2.4 million Metalworkers’ union
members

TUC British Trade Union 1868 6.5 million Trade ani

UNI global union 2000 20 million Global union fertion

Source Assembled by the author

Overall, the campaign run by pro-reform advocatas parliamentarians pushing for
the same policy objective was closely coordinateat. EFFR a new position of a “Project
Officer for Financial Reform” in Brussels to coamdie the meetings was created. With
preferences largely aligned, for advocates, th@eiion with MEPs across party lines was

“positive, without any reservation&** According to one trade union representative, tRe E

312 Interview 11 with trade union representative, Bals, 10 April 2013.
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was a “good ally” and pro-reform advocates “weresafe hands in the EP® Individual
MEPs also became important allies to pro-reformugsp such as Social Democrat MEP
Podimata, who prepared a report on a common fiahrnichnsaction tax system as the
rapporteur for the S&D group. This provided anotimeportant access point for the diffuse
interest groups. In March 2011, the EP adoptedPtidimata report favoring the introduction
of an EU-wide tax on financial transactions. Sveeg@ld, a German MEP and spokesperson
of the Green Party on finance and economy, washanaily, actively promoting pro-reform
demands in the ECON Committee of the Europeandpaeint. As co-founder of the German
ATTAC as well as member of the Tax Justice Netwtik, Green MEP has been supportive
of Tobin tax for over a decad¥.

In early 2010, the EFFR coalition officially laurezh its campaign “A Financial
Transactions Tax, Now.” A campaign website wasupesummarizing the main arguments in
favor of a FTT. The pro-reform groups framed theecéor introducing a FTT not only in
terms of curbing high-risk speculative activitiag lalso as a means of enhancing fairness by
increasing government revenue to support long-teublic investment. For pro-reform
advocates, the FTT was one of the answers torheadial crisis and for the banking sector to
make a useful contributiotf® In January 2011, grass-roots groups advocatingaf&ilT,
including the UK Robin Hood Tax Campaign, the Geamriiax against Poverty and ATTAC
entered into an informal alliance with the EFFR litiven.>*® Meetings as well as monthly
teleconferences started to take place among natgraas-roots campaigns and the EFFR
coalition to synchronize reform tactics, coordinéité campaigns and agree on common
advocacy strategi€s’ One example of successful cooperation among thiecady coalition
was the coordinated response by civil society amgdilons to the Commission’s public
consultation on taxation of the financial sectamiehed in February 2011. The Make Finance
Work network, the Robin Hood Tax Campaign and tRé&E coalition closely coordinated
their replies to the Commission’s consultation,ymtng all member organizations with a

common template. Answers to the consultation qoestire were drafted in cooperation with

%13 Interview 17 with trade union representative, Bais, 24 May 2013.
14 Interview 88 with NGO representative, BrusselsMe 2013.

%15 Interview 17 with trade union representative, Bais, 24 May 2013.
3% Interview 99 with NGO representative, 29 Febru20§3.

317 Interview 18 with NGO representative 18, ParisJily 2011.
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leading academics (e.g. economist Stephan Schuénaisthe Austrian Institute of Economic
Research) sending a clear message to the Commisisaéra FTT should be introduced at EU
level 3*® Non-financial groups had significantly increaskdit mobilization in the regulatory
debate with NGO, trade unions and research institgibbmitting even more replies to the
Commission’s public consultation than financial teecgroups (European Commission
2011c).

Pro-reform groups not only found important governtak allies among MEPs, but
also among high-level Commission officials. Afteommting political support for a FTT from
eleven member states, including Germany and Frascell as overwhelming majority in
the EP, the Commission jumped on the reform bandwamd became an important political
ally for diffuses interest groups starting to aelywvpromote a FTT in 2011. In June 2011,
Commission President Barroso publicly supportedtdrwide FTT (European Voice 2011).
Lobbying activity was mainly focused on DG TaxudvilCsociety representatives reported
that they had meetings on a regular basis witlc#iienet, or the team of personal advisors to
the Commissioner, discussing questions of techmézaibility of the tax, the tax rate, the tax
base as well as the principle of residence and mhiEe*'® Numerous meetings among
cabinet-level Commission officials of DG Taxud gomb-reform advocates, including TUC,
Oxfam and Stamp out Poverty took place “with vergnk discussions and exchange of
technical details of the proposal,” in the peraaptof one of the participating interest group
representative¥’ Before and after the Commission issued its draédives, formal as well
as informal meetings took place among advocacypg@nd the Commissioner for Taxation
and Customs Union, Algirdas Semeta, persorially.

Several comments from pro-reform advocates andriesion officials illustrate
the coordination among interest groups and DG Taxegarding the proposed FTT. One
advocate gave this explanation of the degree gb@@dion and teamwork among pro-reform
interest groups and Commission officials: “We knthe [EU Commission’s] Director [for
indirect taxation] and the Head of Unit. | met witlem [...] about two months ago. | had

colleagues who were in a meeting with DG Taxudeyessty. | will probably have a meeting

318 Interviews 32 and 88 with NGO representatives sBels, 1 June 2011 and 16 May 2013.
319 Interview 68 with NGO representative, Washingtdd, 3 September 2013.
320 Interview 17 with trade union representative, Bals, 24 May 2013.

321 Interviews 43 and 68 with NGO representatives,dam 12 June 2013; Washington DC, 12 September.2013
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with their communications people next week, so thatcan talk through common messages
and work together because, basically at this pairtime, it is good to look at each other’s
messages because we are being hit by the sameéogge&o why shouldn’t we be working
together? We have built up a good relationsffp.”

Another pro-reform advocate described the relatgh the Commission as mutual
exchange and teamwork pushing for the same pobiltisn: “Basically we have a common
objective here. It is about understanding wherg thak the problems are and for us as civil
society to be able to make interventions eitheough some degree of high level contact or
through grassroots [...]. It is our intention witrethampaign to strengthen this relationship
[...] to be able to give things back and forth [...].Weed the intel from them and they can
sometimes value our expertisé* One advocate active on the FTT noted the degree of
agreement among Commission officials and campasgmweorking hand in hand to promote
their shared policy goal: “We worked quite closehwthem [Commission officials] in terms
of edging the Robin Hood Tax argument. There wagpad working relationship among
NGOs and the Commission. [...] Some speeches by %emet could have written
ourselves®* In April 2012, Stamp Out Poverty, one of the lemdiadvocacy groups,
published on its website the following statemertiwaba meeting with the Commissioner to
display the degree of support the civil society paimgn received from the Commission: “The
meeting was informative about next steps and it Wakl in good spirit. We gave the
Commissioner a Robin Hood Tax badge as we werengawhich he was happy to wear for
a photograph” (Stamp Out Poverty Campaign 2012).

Pro-reform groups in turn were eager to gain tlen@ission’s recognition by
deploying technical advice to become an acceptadriatutor. One campaign leader
reported: “By talking to us [Commission officialedalized that we were not ignorant on the
subject because we spent a lot of time researchargl developing ‘myth-busting’ briefings,
countering every single argument from the finandtddby and we called upon our own
experts to get into the ‘nitty-gritty’ of the proga. So [Commission officials] would see, they

are not dealing with immatures campaigning for adgimea, very naively®*> On the other

322 |nterview 43 with NGO representative, London, g€l 2013.
33 |Interview 43 with NGO representative, London, Liae) 2013.
324 Interview 68 with NGO representative, Washingtd®, 23 September 2013.

32 Interview 17 with trade union representative, Bals, 24 May 2013.
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side, one Commission official confirmed how helpthe cooperation with interest group
allies was during the legislative process in fragmtechnical arguments to counter the
opposition from financial services groups: “Somehafse [nonfinancial groups] had gone one
step further, not only requesting the introductidra Tobin Tax to fight poverty in the world
but also investing into technical feasibility, h@wch a tax could be designed. How can you
best respond to critique coming from the bankinigbi¢® Interest groups tried to provide
assistance to the Commission [...] which was sometigquite helpful.®2°

Pro-reform advocates were important partners iovidmg necessary technical
expertise to counter arguments against economibalignful effects of the proposed FTT to
both the EP and the European Commission. While angés with the Commissioner were
highly political, technical policy debates took ggaamong advocates and Commission
officials at officer levef?” This gave pro-reform groups opportunities to pfessheir policy
demands being considered in the impact assessrardtsiraft Directives. To acquire the
necessary technical know-how, campaign groups lgloseoperated with development
economists, such as Columbia professor Stephaifigtziones and Stephan Schulmeister at
the Austrian Institute for Economic Research. Algoner financial industry employees or
“City insiders” such as Avinash Persaud of Intelhige Capital and Sony Kapoor of Re-
Define became part of the civil society netwdfk.

One example of a technical input from campaignugso included in the
Commission’s impact assessment concerns the paltegffects of the FTT on economic
growth. A fist impact assessment presented by trar@ission in September 2011 estimated
that a FTT would lead to negative effects on GDRrdgean Commission 2011d). The
impact assessment’s conclusion was then repeatélg in position papers by financial
industry associations opposing the measure (FiahiA@nes 2012; Alternative Investment
Management Association 2012). In cooperation wipegts, civil society activists provided
the necessary technical expertise to the EP andCtmamission to make an important
counter-argument shedding doubt on the initial Wattons. In a report prepared for the
Robin Hood Tax campaign, two experts, Griffith-Jorend Persaud, could show that the

model used by the Commission to measure effectss 6T T on the level of GDP had been

328 Interview 21 with Commission official, Brussel® May 2013.
327 Interview 88 with NGO representative, BrusselsVegy 2013.
328 Interview 43 with NGO representative, London, 12e) 2013.
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recently updated and would lead to a far more pesiestimate in its updated version

(Griffith-Jones and Persaud 2012). In February 2842 two experts gave testimony in front
of the European parliament's ECON Committee hearopposing the calculations in the

impact assessment. Echoing their report, they arthet the overall impact of a FTT would

be positive, leading to a 0.25 per cent increaseGDP and not, as argued by the
Commission’s impact assessment to a long run 1b&Dd of -0.53 per cent (Economic and

Monetary Affairs Committee 2012). Advocacy grouplsoaarranged meetings among

Commission officials and the tax experts, who laid economic arguments in favor of a
transactions tax as well as technical detailssofdasibility>?° In a second impact assessment
presented in February 2013, the Commission evdntudlanged its calculations and

rephrased its conclusions, saying that dependinthersimulation, in case a FTT was used
for productive public investment, it might show asfiive impact on GDP (European

Commission 2013a).

A second example surrounding the debate of thears= principle illustrates how
pro-reform groups successfully included technicakadments in the Commission’s second
draft Directive by lobbying member states and EEcokding to one Commission official, the
Commission adopted the issuance principle in itoisé draft Directive in February 2013
after the EP had included an amendment in its opinn May 2012, suggesting to
complement the residence principle with the issagminciple (European Parliament 2012).
He clearly linked the Parliament’s adoption to kisbciety input®® Campaign leaders
reported that a range of face-to-face meetings Witlmmission officials and MEPs took
place between May and December 2012, with groupkipg for the inclusion of the issuance
principle. In parallel to their lobbying efforts &U level, pro-reform advocates also
addressed the member state governments and nalgmedltax officials, notably in France
and Germany>"

To sum up: policymakers in tandem with newly mialedl non-financial interest
groups formed a broad-based pro-reform coalitioncasntervailing force to industry

interests. Commission and EP became important gowemtal allies to diffuse interest

329 Interviews 43 and 99 with NGO representatives,dam12 June 2013; 19 February 2013.
330 Interview 21 with Commission official, 24 May 2013

31 Interviews 103 and 58 with civil society represgives, London, 18 June 2013 and interview wittiomei
level campaigner conducted via Skype, 22 April 2013
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groups, pushing for the same policy solution. Adites favoring a broad-based FTT closely
cooperated with MEPs as well as with Commissiorciats, in “insider-outsider” coalitions,
trying to find arguments against industry objecsioeferring to technical feasibility as well as
economic desirability. Advocates found strong gaweental allies in MEPSs, notably in the
S&D and Greens Party who promoted the proposal BT & in the ECON Committee and
before plenary votes. Although the EP’s opinion hadegally-binding character regarding
the FTT, its support sent a clear political sigmaCommission and Council. In addition, pro-
reform advocates had well-established working i@tat with Commission officials and the
Commissioner responsible for taxation. The coalitiof pro-reform advocates was an
important partner in deploying necessary techngcgdertise to decision makers at an early
stage of the policy formation.

While this causal explanation tried answer the tioesvhy financial industry groups,
despite their unified position against regulatohamge, could not prevent the decision to
introduce a FTT by eleven member states, the nestian will try to shed some light on
changing reform dynamics during the policy formigiatphase, which led to a considerable

watering-down of proposed legislation.

Changed Contextual Conditions: Low-salience Politics

When legislative debate moved to the policy forriatastage, salience slowly faded
away with the FTT making the headlines less ansl ¢é&en. The decline in issue salience is
again visible in Figure 6 (p. 179)Political recept towards pro-reform demands can be
explained in light of increased issue salience @urtalic pressure in favor of reform. Figure 6
provides empirical evidence for increased issueseé across different member states. By
tracing the use of the word “financial transacttar” in newspapers the increase in issues
salience is clearly visible in Germany, France #mel UK. The FTT received substantial
media attention, even in the UK, a country thatedpbut of the coalition of 11 countries
proceeding with the introduction of a FTT. Mediteation notably increased in 2011 with the
FTT raising to the political agenda of the G20 nmgpin Cannes in November that year. This
was followed by a spike in attention in 2012, wiile EP voting in favor of an EU-wide FTT
in May 2012 and eleven member states announcingdbemitment to introduce a FTT via

enhanced cooperation in June 2012, after failech€iboegotiations for an EU-wide solution.
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Figure . An upsurge in interest in the issue in Z200hen eleven member states
signaled their willingness to proceed with the oduiction of an FTT by enhanced
cooperation, was followed by a steady decline iasprcoverage throughout 2013, until
reaching by mid-2014 the lowest level of attentsamce the start of reform debates in 2009.
The drop in public attention parallels the movdegfislative debates from the top of policy
agendas to working group meetings. Shortly after @mmmission had presented a second
draft Directive for enhanced cooperation in Febyud013, negotiations moved to the
Commission’s indirect taxation working party. Thegerking party meetings (among all 27
member states) were characterized by a noticeapleténing” of regulatory debates with
much less public scrutiny. In addition, negotiati@tarted to take place in unofficial meetings
among participating member states prior to the &rmwmorking party meetings. Discussions
about proposed legislation were thereby narrowesindisom a broader public debate to a
limited circle of participants and non-official wang party papers. It is also indicative of
fading salience of the policy issue that in Jung3the FTTwas not included on the agenda
of the ECOFIN Council, nor the EU’'s Summit. Refodiscussions in informal meetings
resulted in a perceived lack of transparency indixgsion-making process. Non-participating
member states criticized the negotiations as “dgsecess,” “a political deal negotiated
largely in secret” (Financial Times 2014b). In J#®2, Green MEP and supporter of the
FTT Lamberts expressed his frustration about tHeygprocess: “[I]Jt has become clear that
the proposal for the tax, presented by the Eurog&@mmission in February, is being torn
apart by governments with close relationships te fimancial lobbies. Since they
[governments] are acting behind closed doors, ibaasadors’ meetings, in central bankers'
gatherings, beyond public pressure and democreticuatability, they feel free to destroy the
Commission's ambitious proposals” (Lamberts 2013).

When debates moved from high issue salience te@rlagsue salience and from
broad democratic debate toward special interegjdn@ng, new possibilities opened up for
exemption, delay and modification beneficial to ustty interests. It is therefore little
surprising that financial industry groups startedstep up their lobbying efforts directed at
member states negotiations in the Council. Accgrdim one industry representative: “We
haven't even tried to contact the Commission ogs.tRarliament is an area where we might

be lobbying more but we haven’t done anything. \Wkebe that it is really the governments

196



that are going to decide and primarily the Frenoti @erman government&*? Up until the
decision to proceed via enhanced cooperation abéwnning of 2013, the likelihood of
legislative success of an EU-wide FTT seemed tooote to industry groups to actively
engage in counter-lobbying. Industry groups hadefloee limited their lobbying efforts to
stating their opposition to a FTT in the public sohation without investing resources into
organizing concerted advocacy campaigns trying hackb legislation. One interviewee
reported that industry lobbyists conceded that tthelynot take the proposed FTT seriously,
thinking that “anything in the European context Idoalways be blocked by the UK” without
realizing “that in fact, [enhanced cooperation] veasvay around it**® Similarly, industry
lobbyists interviewed for this project reported tththey did not actively lobby against
proposed legislation in the early phases of theslatve process, when the Commission
presented a draft Directive for an EU-wide FTT ep&mber 2013** For banking lobbyists
the possibility that the EU would agree on a FT€&nsed far from imaginable. With the
second Commission proposal in February 2013 elewvember states signalled their
willingness to proceed with a FTT and the chandekegislative success of a FTT greatly
improved. Industry groups subsequently changedr tlodibying strategy and started to
actively push back, launching “a concerted and dhiattack” against the FTT from March to
June 2013 (Persaud 2013).

Financial industry groups employed four differdobbying strategies, mainly
addressed at the participating member states, FiBistry groups started a massive outside
lobbying campaign. One effect of increased saliemzkactor plurality was that opponents of
a FTT had been rather reticent in making a puldsecoutright opposing a FTT in the early
phases of the policy process and the memory dirthacial crisis still fresh. After the second
Commission proposal and under conditions of moietquolitics, financial industry groups
changed their lobbying strategy. In early 2013, KsafGoldman Sachs, Deutsche Bank,
Citigroup, Morgan Stanley) and their lobbying asatiens (International Banking Federation
IBF, European Fund and Asset Management AssocidieAMA) published a range of
research reports presenting empirical evidencenagaiFTT. In its research report “Financial

Transaction Tax: how severe?,” Goldman Sachs chhithe proposed FTT would lead to a

32 Interview 70 with industry representative, Lond2a,June 2013.
333 Interview 43 with NGO representative, London, 1R2e) 2013.

334 Interview 47 with financial industry representatiBrussels, 14 May 2013.
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massive tax burden for the banking sector, amognonl70 billion euro. The report further
claimed that “the burden of the FTT would fall @tail investors” (Goldman Sachs 2013). In
a research report from March 2013, Deutsche Baatledtits opposition to the proposed tax
more explicitly, saying that “this is a bad law asldould be scrapped” (Deutsche Bank
Research 2013). Several more studies, press relaasecommentaries in major newspapers
brought arguments forward against the FTT (BloombBusiness 2013; Financial Times
2013b; Financial Times 2013a).

A second advocacy strategy employed by industryuggowas to advocate for
exemptions from the scope of the tax. German MEEy@d remarked in July 2013: “Many
opponents of the tax in the financial industry an@olitics have changed their strategy in the
last couple of months: Instead of fighting the tivectly, they are now demanding all sorts of
exemptions from different sides” (Giegold 2013). Hidustry groups lobbied over a wide
variety of these exemptions, typically arguing tha inclusion of the respective financial
instruments within the scope of the tax would leéadiquidity problems. Third, financial
sector groups focused on timing and actively lobbier delaying implementation of the
proposed FTT. Financial industry lobbying added tapwhat “Der Spiegel,” a German
weekly news magazine, called a “revolt” aimed dagiag implementation (Hesse and Pauly
2012). As a fourth advocacy strategy, in an effortleverage their political influence,
financial industry groups tried to tie their intst® with those of other private sector groups,
which were indirectly affected by the introductiami a FTT. With their expertise and
credibility discredited by the crisis, industry gps had to choose their coalition partners
wisely, in order to be able to make convincing detiarguments to proposed policy reforms.
In fact, financial sector groups in the Eurozondibéeately chose not to organize joint
campaigns with US and UK-based financial firms lseathere was a perception that
arguments coming from the latter were rather copnbeuctive in efforts to convince
policymakers to oppose a FTT. As this industry espntative reported: “There is a risk that
lobbying [...] is not very helpful because it is albit the Anglo-Saxon conspiracy to preserve
its financial markets [...]. We share information bwe are not involved in any joint
initiatives.”** Although they refrained from joined campaignsafinial groups could take
advantage of the counter-mobilization of non-finahcgroups within the business

community. Policymakers were not eager to publglpport banking industry arguments

%% bid.
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opposed to regulatory reform, but they were equslllying away from supporting regulatory
reform that would have negatively affected corpsmrattivity and economic growth. A
significant number of corporate actors actively fhoéd against the introduction of a FTT. In
May 2013, German companies including Bayer and &menvoiced their opposition to the
proposed FTT, highlighting its damaging effects fampanies and the export-oriented
German economy (Financial Times 2013c). One firdnodustry representative explained
the lobbying strategy as follows: “The better way the financial sector to address this topic
is to get other parties on board. When Deutsché& Bamplains, people say it must be good
but if Siemens says it is detrimental to clientsuynake a strong argumenit® Although
business actors were not the actual target ofdbelation, they feared downstream costs of
the tax by raising the cost of corporate debt. Bathan stressing the potential effects of the
tax on financial markets, business associationshasiped the damaging consequences for
growth and corporate activity. Accordingly, the Amcan Chamber of Commerce argued in
letters sent to participating member states thatal “will have serious implications not just
for the financial institutions but for the ‘real@wmy’ — on businesses in every sector who
legitimately use financial instruments in the nof@urse of their businesd* Similarly, in

its research report from March 2013, Deutsche Baokd that “most importantly, the FTT
will hurt the real economy” (Deutsche Bank Rese&@h3).

Next to business groups, financial industry grofquexd another important ally in the
community of central bankers. Financial sector geotepeatedly criticized of the proposed
FTT during advisory groups meetings with ECB staffspring 2013 (Corporate Europe
Observatory 2013). In April and May 2013 then, lieads of the German, French and British
central banks publicly expressed their reservatiomsards a FTT (Financial Times 2013d,
The Telegraph 2013). After reports and lobbying thye financial industry had shed
considerable doubt on the desirability of the faoljtical support clearly faded. In May 2014,
German finance minister Schauble declared thatofitens, interests and situation of the
various participants were so divergent that stsiesild start by introducing a limited taxation
of shares and some derivatives (Wall Street JOROEB).

To sum up: with member states in the Council hawtime final say, the national

route, where interest groups try to persuade tfearernments at national level or the national

33 Interview 9 with financial industry lobbyist, 16dyt 2013.
337 Unofficial, non-public paper on the FTT, April 2BJprovided by bank lobbyist, London, May 2013.
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officials in the permanent representation in Brissseas the key means for industry groups
trying to exert influence. While industry groupsl aiot fare very well under high salience and
public pressure in the early stages of the poligsle; they were able to bounce back and
influence public policy as soon as the contextualditions provided by the financial crisis
started to fade away. Latest reform proposalssufaded-down version of the tax indicate that
financial industry lobbying was highly successfulder changed contextual conditions. A
united lobbying front among industry groups as veall lobbying coalitions with business
provided the financial sector with important lewggaover the negotiations in Council

working groups.

Conclusions

This chapter has examined the role of organized society in the policy process
leading to the decision to introduce a FTT amorayesh European member states. Detailed
process-tracing allowed for testing a causal mtetiip in the advocacy process between
political opportunities, organized diffuse intergsbups, their involvement in close insider-
outsider coalitions with legislators and the (pratiary) reform decision. | have examined the
extent to which advocacy groups were able to hiage preferences met at different phases of
the policymaking process. Although financial inadysgroups proofed highly successful in
watering down initial reform proposal, the EU FTdnoot be read as a case of unmediated
industry influence on public policy.

Table 14 summarizes the main findings. The causadhanism was hypothesized to
function in a post-crisis regulatory context. Iniewv material with financial sector lobbyists
presented in the case study provided confirmatoigesce, the direct leverage of financial
industry groups over the agenda-setting phaseeopdiicymaking process that regarding the
FTT was more constrained than in the past. Indusingplained about a lack of consultation
and subsequently perceived proposed regulatorymetxtremely negatively. The analysis
then moved to the organized advocacy efforts obpe@an civil society groups, examining a
variety of detailed policy changes that these gsagught during reform debates. In an effort
to capitalize on the crisis and increased saliemueh opened a policy window for reform,
diffuse interest groups actively mobilized in ctahs promoting a “Robin Hood Tax.” Pro-
reform campaign saw insider-outsider coalitions mgy@eamong nonfinancial groups and

legislators acting as a countervailing force toustdy interests, spurred by public pressure.
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MEPs as well as Commission officials and a numlbaival society groups worked together
in an attempt to build a strong pro-reform coafitigVith “Europeans for Financial Reform” a
formal insider-outsider coalition emerged among MR the Social Democratic and Green
Party, trade unions and development NGOs pushingndem for the introduction of the
FTT. By deploying specific expertise in craftinggigation to Commission officials, pro-
reform groups managed to see some of their majefefances reflected in initial draft
proposals. Although the EP had only a consultatole in, the close cooperation among
MEPs and groups had important political consequersending a clear signal of broad-based
political support to member states and Commissidiihough experts played an in important
role in the policy process, giving testimony to @@mmission and parliamentary committees,
none made any viable political connections to bexa@npolicy entrepreneur for pro-reform
groups at EU-level. Despite this lack of entrepueskip, diffuse interest groups did fare
quite well during the early stages of the policpgass. This supports the proposition that
policy entrepreneurs that are well-connected antitiqgadly savvy matter less in EU
policymaking due to the existence of public fundsahemes that lead to a more balanced
representation of diffuse interest groups in thicggrocess.

Pro-reform groups also effectively channeled armhdamitted public opinion to
decision-makers. In the context of heightened sed#ie policymakers in turn had strong
incentives to react to public pressure and to becaative allies defending diffuse interests in
the policy process, even against industry prefergnthis response to public opinion explains
the initial success of campaign groups in suppbra droad-based FTT. In the post-crisis
context, heads of states and governments becaerestdd in the FTT as a populist policy
measure to appease public opinion. In those edrdsgs of the reform, financial industry
groups, faced with adverse public opinion, were suwdtcessful in vetoing policy change.
Industry groups saw themselves deprived of thell Habbying repertoire and largely
refrained from outside strategies. Taken togettiem, there is substantial evidence against
the proposition that industry groups effectivelyfluienced the agenda-setting phase of

financial reform making.
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Table 14 Summary of Findings

Propositions Findings

Scope conditions present: Yes. Little to no pre-legislative discussion
among financial industry groups and
Commission officials before the first FTT
proposal was published.

1. Favorable opportunity structures: Yes. Easy access of civil society groups to
politicians under public salience anthe EP, EP committees and DG Taxud.
electoral constraints become more
receptive and grant new access points to
diffuse interest groups.

2. Diffuse interest coalitions: the Yes.European network among civil society
organization as advocacy coalitiogroups as well as national-level campaigns,
spurred by the perception of a window afe. Robin Hood Tax Campaign, Steuer gegen
opportunity allows diffuse interest groupsrmut.
to promote reform goals.

3. Policy entrepreneurs: activism of No. No signs of entrepreneurship of experts
entrepreneurs as source of innovatiotg make viable political connectians
expertise, institutional resources etc.
thereby leveraging advocacy groups’
influence.

4. Governmental allies: Joining the Yes.Insider-outsider coalition among groups
bandwagon public officials actively sideand MEPs (S&D, Greens), Taxud
with mobilized diffuse interests toCommissioner Semeta and key governments
promote same policy solution. (France, Germany).

5. Outcome: Policymakers enact financia

reforms reflecting diffuse interests. Mixed. Decision to introduce tax taken by 11

EU member states, bwguccessful industry
attempts to water-down legislative proposal.

Contextual conditions that allowed the causal meisna to function in the first phase
of reform negotiations changed dramatically whegulatory debate moved to the actual
policy formulation stage. Findings of the case gtadrrespond to Young's (2014) argument
that financial sector groups reacted to the newleggry environment by shifting the focus of
their advocacy efforts to different stages of tlidigymaking cycle. First, under much less
public scrutiny, negotiations among the elevenigadting member states were much more

conducive to private sector lobbying than the pesi debate. Working group meetings

202



received, for example, considerable less pressrageethan previous FTT debates. While
diffuse interest groups were able to capitalizeér@nregulatory environment and the political
opportunities provided by the shock of the finahcrgsis, initial advocacy success turned out
to be only temporal. The causal mechanism thaweltbdiffuse interest groups to leave their
imprint on the initial reform agenda could no longsork under changed contextual
conditions.

The massive mobilization of the financial indusay a unified front in opposition to
the proposed FTT was a second factor that consilyerastrained diffuse interests’ policy
influence. Adapting to the new regulatory enviromtpdinancial industry groups changed
their lobbying strategies with emphasis on delayimglementation and aimed at forging
lobbying alliances with the broader business comtyuto dilute proposed legislation.
Financial groups could also take advantage of as@d mobilization of non-financial
corporate actors opposing a FTT. By linking theiguenents against the proposed tax to
harmful effects on the business community or erefgjsrather than solely on financial
institutions, financial sector groups successfudipbied for a reduction of the tax scope,
exempting, for instance, pension funds.

The case study of the EU FTT clearly revealed itidistry capture exists. The active
lobbying of EU financial industry groups was, howevmore circumscribed that commonly
assumed. Indeed, policymakers largely ignored iingdusttempts to veto regulatory change
during the agenda-setting phase. The EU FTT case dso evokes the extent to which
regulatory capture by concentrated industry intsrissconstrained, both by increased interest
group plurality in the policy debate, and by théwacinvolvement of governmental allies in
the defense of diffuse interests. During the epHgses of the policy process the advocacy
efforts of financial sector groups aimed at blogkiegulatory change were largely frustrated.
It was only during the subsequent policy formulatighase - when debates moved from a
more political debate over redistributive possileé to a more technical debate over
feasibility - that new opportunities for industrybbying opened-up, allowing for increasing
influence of concentrated interests. The secontioseof the chapter thus briefly dealt with
the advocacy efforts of financial industry groums ihfluence the specific content of
regulation after the Commission had presented fft dDirective for a FTT to be

implemented by eleven member states.
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Nevertheless, findings of the case study suggest ghholarly work on financial
regulatory politics would benefit from a more nuaticunderstanding of the traditional
capture narrative. Regarding the political decigmimmplement a FTT, EU financial industry
groups have been largely unsuccessful in theimgate to block regulatory change during the
agenda-setting phase, although they had bitterlyosgd a FTT from the beginning. In
contrast, industry groups have been largely sutidess watering down initial reform
provisions and advocating for various exemptionsingu subsequent policy formulation.
Also, while the European Commission and the EP hareposed a broad-based FTT it
remains to be seen how much the proposal will kened down in Council negotiations.

The chapter also highlighted the limitations infulke interests’ lobbying capacity to
influence regulatory change. The analysis suggbatsthe success of organized civil society
to bring about the desired policy change is mix#ftiile groups were successful in lobbying
legislators sympathetic to their cause during estdges of the policy process, many changes
were subsequently watered-down. The impact of N&@paigns was largely restricted to the
agenda-setting phase of the reform process. Byasintthe crisis-shaken private financial
sector was back on its feet not long after thenfoi@ meltdown, increasing lobbying efforts
and slowly trimming back reform advances, waterdgyvn financial reforms during the
policy formulation phase. This corresponds to Cpjee’s (2011) argument about the rise of
“quiet politics” in financial regulation. Where plibsalience is high, business power is low.
Under conditions of high public salience electefic@ls have an incentive to respond to
public opinion. Interest groups matter, becausg tan serve as an important transmitter of
public opinion to decision-makers. As soon as tierest of the public and the media starts to
fade away, highly organized business interestsfibeuack” much more quickly and capture
the policy process through their lobbying capaeitg under much less public scrutiny. Pro-
reform groups, so it seems, have only been ablelay financial industry capture, not to

prevent it.
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PART III EMPIRICAL AND
THEORETICAL CONCLUSIONS

8. Conclusion

Summarizing the Argument

After the 2008 financial crisis, an increasing n@mbf diffuse interest groups started to
engage with questions of financial re-regulationl actively press policymakers for policy
change. Has their advocacy made a difference? dimdysis has tried to examine policy
effects of newly mobilized diffuse interest grougosd networks under contextual conditions
characterized by a post-crisis regulatory envirommEeindings of the case studies presented
here speak directly to the existing literature be tole of industry capture of regulatory
reforms after the 2008 financial crisis. Most seship in political science and economics as
well as journalists on post-crisis reforms has evged on the theoretical lens provided by
capture theories. The general view taken in studreginancial reforms in response to the
crisis is that business is the predominant infleenc regulatory policy making. But for
reforms to occur after the crisis, a diffuse amaryanized public interest had to be favored
over special, well-organized, and presumptivelyvmswerful financial sector interests. This
research tried to shed light on the policy prodasnancial regulation and the mechanism
that may lead to regulatory outcomes that favoifisg public interest over concentrated
special interests.

The point of departure for this research projecs Wee identification of an important
gap in the literature. Increased actor pluralitypost-crisis reforms, brought about by newly
mobilized civil actors, had been discussed by jaliteconomy scholarship. But the role of
these outsider groups as a countervailing forcéin@ncial industry interests in financial
reforms enacted in response to the crisis had een Isystematically tested. This research

project tried to fill this gap by systematicallysteng a hypothesized causal mechanism by
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which nonfinancial groups can have their preferenoet in regulatory reforms, across four
cases bound to the post-crisis regulatory context.

Given the limitations of capture theories in prongla satisfactory account of the full
scope of the regulatory response to the crisis,dhalysis presented a theoretical framework
that centers on an element that existing explanatiof regulatory reforms have largely
neglected, namely: how have diffuse interests cdmebe strongly represented in the
regulatory reform process spurred by the crisiidesgreater resources mobilized by the
financial industry? | have examined the extent toicw diffuse interest groups, such as
consumer associations, development NGOs and tragdensy were able to have their
preferences met at different stages in the makfrigwr financial regulatory policies which
were part of the post-crisis reforms in the EU #mal US. Specifically, | find that the ability
of these groups to affect either the policy agemdthe content of new regulatory rules has
been quite considerable, despite relatively posoueces at their disposal. The case studies
presented here therefore provide compelling reasmna more nuanced understanding of
capture in financial regulatory decision making.

My task in this chapter is to summarize how it wassible for putatively weak and
diffuse interest groups to push for policy charegeen under the difficult conditions posed by
the case of financial regulation, where organizedustry interests usually win the day.
Having traced processes of policy change that aefléfuse interests in four parallel case
studies also allows me to draw some comparatisoles First, | will provide an overview of
the key factors that emerged to explain how diffuseerests come to be successfully
represented in public policy. The following secBowill then discuss the findings in a
comparative perspective, trying to distil the mémdings in terms of variations in policy
impact by issue area and political system. The telmagnds with a reflection on the theoretical
implications of this study for business power,liitsitations as well as its implications for a
subject of broader concern to policymakers and ipsibhlike, namely how to mitigate
regulatory capture when it comes to regulatingrfaial markets.

In analyzing the research questions, a case-odesttategy was adopted. This study
explored four case studies that focus on the wawhich diffuse interests interact with
policymakers in the context of financial regulatoeyjorm making in the EU and the US after
the financial crisis. Careful process-tracing opbthesized causal conditions illuminated

social mechanisms linking diffuse interests to tatpry change in finance. Beyond the single
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case study, the dissertation also illustrated tfEnnargument with in-depth analyses of
additional cases presenting a similar or contrastadal chain as far as the involvement of
diffuse interests in reform-making is concernedséssing both potential and limits of

involvement of diffuse interest groups in reformkimgy, the analysis has not only focused on
successful cases, but also on one mixed and oraiveegase. Moreover, it presented a more
systematic survey of two important policy areaorstimer protection and taxation — in two
different political systems. By comparing refornrs the field of consumer protection to

taxation, the findings suggest that diffuse inteigr®ups can achieve legislative victories,
even in hard cases (such as taxation). It is hetpfeecall the hypothetical propositions that
have been tested in the case studies (Figure 7).

Figure 7 Comparing Theoretical Predictions

(1) (2) 3) (4) (5)
Case POS* Diffuse Entre- Allies  Outcome reflecting
interest  preneurs diffuse interests
- coalitions
CI>.)
U i) X X X X Yes, winner-take-
consumer & all outcome pro
protection 2 consumers
=
EU S X X NP X Yes, win but
consumer < compromised
protection P
g
&
USFTT g X XINP NP XI/NP No, legislation did
D not come about
S
EUFTT g X X NP XINP Mixed, reform
o

watered down

X: causal proposition confirmed in that case

NP: causal proposition did not yield a correct pr&on

The parts of the causal mechanism are understoodiasdually necessary elements

that are jointly sufficient to produce the outcor&ach part taken individually is understood

3 political Opportunity Structures
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to be insufficient to produce the outcome. Henhe, rhobilization of countervailing interest
groups is considered one necessary element irgaerlaausal chain to explain policy change
in response to the financial crisis. | have propodee distinct parts of a causal mechanism:
First, political opportunities open up a policy @ow for diffuse interests in terms of access
and responsiveness. Second, diffuse interest growupertake coalition-building efforts,
forming a “countervailing force.” Third, policy eepreneurs support diffuse interest groups
in their quest for reform. Fourth, government allgecide to actively side with and defend
diffuse interests, promoting the same policy goatken together, these elements lead to a
reform outcome that reflects diffuse interests. Tomtext in which this mechanism is
hypothesized to function is characterized by thes@nce of a legitimacy crisis that weakens

the incumbent industry groups.

The Explanation of Success
| conclude that regulatory reforms promoting aus#f public interest over a narrow
industry interest occurred for the following pripal reasons, applicable to the positive and
mixed cases examined here: post-crisis contexgrédle political opportunities, mobilized
diffuse interest groups, policy entrepreneurs amv@ government allies.

During the post-crisis context, financial industggoups had only a limited ability to
defend their interests (contextual conditionBe case studies show how context matters in
bringing about policy change in financial regulatithat does not correspond to the interests
of the incumbent industry. In order to functione thiypothesized causal mechanism needs to
be situated within a specific context characteribgdchanged interest group dynamics. The
post-crisis regulatory context has become partituli@vorable to the influence of diffuse
interest groups as countervailing force to therfaial indsutry. After the damage the financial
crisis had done to the economy, common mechani$megolatory capture were no longer at
play. Instead, divisions among policymakers and pivate sector occurred. Industry
lobbyists in my cases felt “cut out,” “isolatedjtrelevant,” or as “the ones to be punished.”
In the case of consumer protection regulationeEU, representatives of financial sector
groups reported that they found it difficult to bpb the European Institutions. Some

complained about dropping communication levels Emented that Commission officials
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and MEPs were giving industry lobbyists “a verydghuime.”*® The case of US consumer

protection reforms evokes a similar picture. Indusepresentatives perceived lobbying in the
post-crisis context as “frustrating” and “diffictiltThe fact that industry lobbyists were

surprised about the content of the US administn&iblueprint for reform testifies to their

inability to influence policymakers in those eadyages of reform making. Before the
financial crisis, industry groups were used to exaing information with decision makers at
early stages of the legislative process. In the-pasis context, financial industry groups

were clearly put at a strategic disadvantage amgaearily lost their political leverage.

Afraid of public denunciations, industry saw itseléprived of the usual lobbying
repertoire. For example, in case of the EU FTT,ustd, groups refrained from openly
speaking out against the FTT in early phases ofpiiieey process. Findings of my case
studies also confirm what Young (2013) could shompeically with respect to a range of
regulatory reforms in response to the crisis, ngrttedt industry groups started to adapt their
lobbying strategies to the more hostile regulat@nyironment, refraining from attempts to
outright veto regulatory change. For instance,hia tase of the US consumer regulator,
Edward Yingling, then President of the ABA softertgd lobbying position and offered to
provide information and cooperate with policymakers proposed legislative reforms. In
sum, the crisis drastically changed the lobbyingirenment in which financial industry

groups had to operate in both the US and the EU.

Opened-up political opportunity structures shapee possibilities for success for
diffuse interest groups to affect reform-decisi@ijs The financial crisis yielded opportunities
and constraints for diffuse interest groups seekimgnfluence the reform process. As
policymakers pushed for financial reform in theediraftermath of the crisis, diffuse interest
groups found themselves positively affected in seohaccess to the policymaking process,
receptivity of political elites and resource mataliion — key factors for policy influence
identified in the social movement literature. A hadive shift in policymaking from
technical discussion groups to parliamentary agermf@ened up spaces for nonfinancial
groups to have their voices heard in the legistaprocess. While earlier regulatory debates
were usually dominated by industry groups, posierireform negotiations were

characterized by increased actor plurality. Thigradlty is indicative of the capacity of

339 Interview 94 with bank lobbyist, London, 17 Jurgi3.
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organized diffuse interest groups to adapt and fwesv spaces for influence that have
emerged in the context of the financial crisis.

In both the US and the EU, the degree of accegmlioymakers as well as overall
political receptivity to pro-reform demands notabigreased in the aftermath of the crisis. In
the EU case, access points opened up for groupsseaping diffuse interests to actively
participate in the policy process via the “natior@aite.” In the wake of the crisis, access to
national policymakers who were sympathetic to #fferm cause allowed advocates to press
governments to champion a pro-reform stance atdvél in the Council of Ministers or the
European Council. Simultaneously, diffuse integstups had access to EU level decision
making via the “Brussels route” by lobbying the &uean Institutions. The responsible DGs
at the European Commission became increasinglyptigee to pro-reform demands.
According to one Brussels-based consumer advopatgical receptivity of DG Markt to
demands coming from consumer groups had changedayasand night” with the financial
crisis. Notably the involvement of the EuropeanliBarent opened new opportunities for
influence for civil society groups. Indeed, MEPsrgvan attractive target for groups seeking
reform. In case of the civil society campaign fotransactions tax in the EU, one advocate
reported that the responsible directorate-gendhnal,Directorate General for Taxation and
Customs Union (DG Taxud) was “one of the most aibés units.**° Asked about lobbying
the EP, interviewees for this research project nteplothat civil society groups had a much
easier access to the Parliament after the finandé than financial industry groups had.

Similarly, in the US cases, Congress and its cotesstopened new access points for
a broader range of interest groups. Starting ity 809, individual consumer representatives
were repeatedly invited to testify in front of Coegsional committees. Advocates
interviewed for this research project reported thdeémbers of Congress increasingly
responded to demands coming from consumer groupedict subprime lending and
increase consumer protection after the crisis. &th bcases, political receptivity was
accompanied by increased issue salience of theatgp reform issue. The crisis had at least

partly redistributed political leverage from finaaldo diffuse interest groups.

Non-financial interest groups mobilized and builtoeform coalitions among

themselves effectively influencing reform decisi@)sIn the positive cases examined here,

30 Interview 17 with trade union representative, Bals, 24 May 2013.
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diffuse interests enhanced the collective actiopacdy by mobilizing as coalitions. The

financial crisis generated the mobilization of rorancial interest groups, including trade

unions, consumer associations, civil rights actomd health activists. Unprecedented and
broad-based coalitions among a wide range of emliety actors emerged on both sides of
the Atlantic demanding more substantial reform8rancial markets. The broad coalitions of
diffuse interest groups pushing for reform has begortant in channeling public support for

policymakers’ efforts to reform financial markets light of massive bank bailouts at

taxpayers’ expense. In the US, the crisis served aatalyst to federate a wide array of
organizations concerned with financial reform untther common umbrella of “Americans for

Financial Reform.” As their counterpart in the Eb,coalition named “Europeans For

Financial Reform” set up a campaign for financielorms. In both the US and the EU,

various groups came together in “Robin Hood Taxdlitimns to promote the introduction of

a national or European-level tax on financial teanti®ns.

Diffuse interest groups greatly benefited from fialde public opinion which made
policymakers much more responsive to pro-reformateis coming from outsider groups. By
explicitly adopting campaigning methods designedédmonstrate that their policy demands
have broad popular support, pro-reform groups plasse important role in transmitting the
public opinion to decision-makers. In case of U®istomer protection reforms, consumer
advocates testified in front of Congress and itmmmittees throughout the legislative debate.
Groups also set up a database of collected tesi@s@h abusive lending practices, so-called
“horror lending stories” - which served as impottaource of information for Congress.
According to interviewees in Congress, this evideide-spread public support in favor of
stricter regulation also helped policymakers tohpfes reform and overcome the opposition
of the industry. In case of the EU transaction tawups also served as important transmitters
of public opinion, by, for example, organizing awi petitions supporting a FTT that were
send directly as a citizen response to the Comamissr by giving testimony in front of
national parliamentary chambers.

It is noteworthy that diffuse interests were paiiely successful when the opposition
of industry groups split. Indeed, oftentimes, indutobbying after the crisis was marked by a
lack of coordination. In the case of the US consumegulator, the industry’s political
response suffered from a clear lack of unity. ladtef pulling together to jointly oppose the

creation of the new consumer agency, industry gaggit. The Independent Community
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Bankers Association negotiated a political dealjciwihgranted a semi-carve out for small
banks under $10 billion from the CFPB’s oversightharity. In return, the Community
Bankers did not oppose the bill during passagedngtess. Deprived of a powerful ally who
also had a more favorable public image, the ABA leétswith little to no political leverage
to oppose the legislative proposal. In case of Eldsamer protection, cohesion among
industry groups was also weaker than commonly asduand heterogeneous coalitions
among stakeholders emerged, comprising both fiadrmnd non-financial stakeholders.
Consumer protection measures were strengthenedingtence, when strange bedfellow
coalitions emerged among consumer advocates aadcial services industry, as in the case
of the KID Regulation, when user representatived Baropean fund industry supported
stricter EU regulations, against the oppositiorotifer industry groups. The case of the EU
financial transaction tax, diffuse interest growgueceeded during the early agenda-setting
phase of the reform process, while the industrg&ponse was still somewhat uncoordinated,
with major banking associations not taking a trahea tax proposal serious and refraining
from active lobbying, This situation changed whedustry groups stepped up their lobbying
efforts to organized a coordinated anti-taxatiomgaign.

So far, the literature on financial regulation tagely ignored the question of how
interest groups outside of finance, in particuli&il csociety groups, can affect policy change
and oppose industry groups. A contribution of tieisearch is therefore to show the capacities
and practices of civil society groups to addresgilaory change in financial markets. In a
lecture in 2013 on “World Financial Crisis and Ci8iociety,” Jan Aart Scholte concluded
that “even after the magnitude of the latest waridis, civil society engagement of financial
markets and their regulation has mostly been smsaibrt and without impact.” Scholte
argued further, that we did not observe a “largestaned and influential civil society
mobilization on finance, in the way that major z#n activism has developed on
environmental problems, human rights, poverty aade.®** In a short article examining the
relation between civil society and financial maskatter the financial crisis, Scholte finds that
civil society groups “play a fairly marginal role the politics of commercial finance, thereby
largely surrendering the advocacy field to industhybies and establishment think tanks.” He

concludes that “civil society activism to steeraficial markets in the common good remains

341 4th Kate Hamburger Lecture with Prof. Jan Aart $tehoWorld Financial Crisis and Civil Society:
Implications for Global Democracy, 5 June 2013,dburg.
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mostly muted and ineffectual, and governance oaroe generally eludes democratic
accountability” (Scholte 2013, 130). Similarly, @a2011) asserts that the financial crisis
has been tough on civil society groups, reducinglte of public funding for civil society
activities and increasing divisions within the sectvho generally failed to provide a
convincing alternative to policymakers. These teemdturn have reduced political influence
and effectiveness of civil society’s advocacy.

The study at hand provided empirical evidence tuwaifirms a very different claim
about the influence of the financial crisis on gr@ctivity, and in particular on activities and
practices of politically less advantageous grogspsh as NGOs, consumer groups and trade
unions. In case studies on the reform of consumetitmarkets in the US and the EU and
taxation in the EU, this analysis shows that lessgyful pro-change groups who traditionally
struggled to see their preferences translated poticy were able to take advantage of the
shock of the crisis as an opportunity to promotkcgahange. Notably, civil society groups,
such as Finance Watch, benefited from new sourtcpsidic funding that became available
at EU level to support existing NGOs as well as fimnation of new ones to provide
counter-expertise to financial industry groupshe financial regulatory process.

Empirical evidence from my case studies furthergests that civil society’s strategy
of campaigning to correct financial market regwatin response to the crisis has proven
surprisingly effective. | presented some evidermcedmonstrate that citizen groups do have
the ability to counter the predominant influenceo¥ate interests in global finance and bring
about policy change in favor of the public intereBiffuse interest groups engaged in
advocacy played a central role not by “throwingoarser” in negotiations “what they have
proven to be adept at” (Utting 2014, 24), but byldging central expertise and shaping
regulatory content. The coalition of “Americans feinancial Reform” in the US, Finance
Watch in the EU as well as the transnational Rélnod Tax campaigns excelled in this role,
by participating in consultations and hearings,vlog language for legislative drafts,
advising on technical details and connecting decisnakers with financial experts. While in
case of the FTT, the success of the pro-reformpgauas largely restricted to the agenda-
setting phase of the reform process, advocatesdad\expertise and were actively involved
in the drafting legislative language in the casemfsumer protection reforms.

However, the study also highlights the limitationivil society capacity to influence

regulatory change. In case of the EU FTT, the figdisuggest that the impact of pro-reform
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campaigns was largely restricted to the agendaigepthase of the reform process. By
contrast, the crisis-shaken private financial seetas back on its feet not long after the
financial meltdown, increasing lobbying efforts asldwly trimming back reform advances,
watering down financial reforms during the detailgalicy-negotiation phase. This
corresponds to Culpepper’s (2011) argument abatrige of “quiet politics” in financial
regulation. As soon as the interest of the pubtid the media starts to fade away, highly
organized business interests “bounce back” muclemoickly and capture the policy process
through their lobbying capacity and under much lpssblic scrutiny. Nevertheless, this
analysis provided evidence that civil society g®w@re increasingly involved in financial
regulatory decision making.

Active government allies took initiative in defertfea diffuse public interest (3).
Findings of the positive cases examined here aortfe importance of “understanding where
the preponderance of government support lies [..4Jnderstanding when lobbyists succeed
and when they fail” (Mahoney 2007, 54). An unmisialle pattern emerges in my case
studies: high-level legislative allies (includingepidents and heads of states, committee
chairmen in Congress, European Commissioners antafporteurs) advocated for reform
and worked in tandem with mobilized diffuse intérgeoups to bring about policy change.
Under conditions of salience, office holders hawrgy incentives to act in the defense of
diffuse interests, rather than special interestgshé case of the new US consumer regulator,
which represented the most sweeping policy changany of my cases, not only the US
President but also the two chairmen responsiblepishing financial reform legislation
through Congress actively sided with consumer aahescto promote the new agency.
Therefore, findings confirm that much of the suscekdiffuse interests in Congress hinges
on the support of the President or party leaders dwve an incentive to respond to broad
interests as political leaders with “collectivepessibility” (Derthick and Quirk 1985, 142).

In the case of EU level consumer protection reguiat the Commission and EP
allowed for consumer interests to bear upon thelatgry reform agenda. Internal Market
Commissioner Barnier, responsible for financialvems regulation, became an important
advocate for diffuse consumer interests, pushingtlie same policy goals as advocates,
despite industry opposition. Similar, members & BP were quite sympathetic to consumer

groups and amended the main directives accordirdgtoands of advocacy groups. MEPs
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were generally accessible and willing to articulateconsumer viewpoint as highlighted
during several interviews conducted for this prbjée particular the S&D and the Green
party proved to be consumer-friendly and receptovéhe preferences put forward by pro-
reform groups. Findings of the case study also ssigtipat diffuse interests’ success mainly
hinges on the rapporteur in the EP. The role ofrépporteurs proved to be instrumental in
achieving consumer-friendly outcomes because tlasae o steer the legislative proposals
through the ECON Committee and the plenary votee Tbnsumer voice can also be
translated into policy when it coincides with membtes’ concerns for leveling the playing
field as in the case of the support of the UK amdich government for a community-wide ban
on inducements.

In the case of the EU FTT, the legislative proposatle it to the policy agenda due to
key member state governments, including FranceGerthany pushing for the FTT, as well
as MEPs pushing for reform along with the prefeesnof a newly mobilized civil society
coalition. However, with public salience fading ihgr the technical negotiations among
member states at the policy-formulation stage pttecipal condition for legislative allies to
support legislation even against the preferencespetial interests had been removed and
financial sector lobbies successfully watered-ddkeninitial draft Directive. Ultimately, the
joint opposition from industry groups and busingssups towards a FTT contributed towards

watering down of the proposal at EU level.

Policy entrepreneurship helped diffuse interestugoto organize and gain leverage
(4): Faced with collective action problems, diffuseenest groups needed a helping hand in
getting organized. In the case of the new US coesuegulator, Harvard law professor and
consumer advocate Elizabeth Warren became an imidiepolicy entrepreneur who
promoted the proposal of a new consumer regulatagamndem with the newly mobilized
reform coalition AFR. Warren’'s academic work senadimportant source of innovation,
putting forward the idea of a new agency to protemisumers. She also successfully built
supportive coalitions for her idea, thereby expigitopportunities opened by the credit crisis
and the excessive industry influence over regutatimat it brought to the fore. She was
instrumental in rallying initial support for a siegegulator among consumer, labor and other
interest groups. Throughout the reform processseieed as key expert for the pro-reform

side. The kind of policy entrepreneurship displapgdVarren in the US consumer protection
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case, did not find any parallels in the other cstsdies examined here. A reason why policy
entrepreneurs do not occur in the European contexbe found in the EU-level organization
of civil society access to the policy process. EA$ddl diffuse interest groups mobilize with
the help of the European Institutions and greatyndfit from resources provided by the
Commission and the European Parliament. In thenalesef public funding, US groups need
to find alternatives to public funding schemes tobihze effectively. Experts that are well-

connected and politically savvy can provide growh a jump start by playing an important

leadership role to help groups mobilize aroundraroon reform theme.

To sum up the analysis in the broadest terms, tp&eation for success in my cases
has three principal elements: the difficulty of uistty interests - although mobilized in
opposition - to affect policy decisions due to amldegitimacy crisis, the mobilization of
diffuse interest groups as broad pro-reform caadgi channeling public support and
deploying expertise and the need of politiciansdositions that were responsive to current
public concerns in times of financial crisis angthisalience. The analysis of the US case
studies also suggests that diffuse interests asé fepresented in public policy if policy
entrepreneurs and government allies work togethetheir defense. Policy entrepreneurs
appear to be particularly important for the effeetmobilization of diffuse interest groups in
the US, where interest groups do not benefit framblip support schemes as in the EU.
Indeed, the empirical analysis of the EU cases datlmat policy entrepreneurship is not a
necessary element to explain the representatiodiffafse interests in financial regulatory
policies. EU-based diffuse interest groups did falatively well, even in the absence of a
policy entrepreneur. Based on our findings, we thase to re-conceptualize our causal
mechanism for the EU cases to exclude policy ergregurs. This leads us to two slightly
different theoretical models for political processepresenting diffuse interests in the US and
the EU, whereby the role of policy entrepreneursobges redundant in the latter model.
Routes to success for diffuse interest groups déteoss the Atlantic, due to differences in

institutional structures of the two political sysie

In both the US and the EU the key to success fffus# interest groups are
government allies sympathetic to their cause thavely pursue diffuse interests throughout
the legislative process. The stronger the governrakies they scan successfully recruit to
defend their cause, the more likely diffuse inteyemre to succeed in the policy process.
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Adversely, advocates lose if they are not ableotgd coalitions with well-positioned policy

entrepreneurs, nor with potent governmental alil® would push their cause through the
legislative process. Success of diffuse interestgs also depends on which political leader
they can recruit as an ally. Diffuse interest gmoply succeed if they find government allies
that are central players in the policy process,hsas for example the US President,
Committee chairmen in the US Congress, the rapmontethe European Parliament, or heads
of states and government in the European Counail.difuse interest groups to succeed in
recruiting such powerful allies, issue salienceespp to be more important in the US than in
the EU. Although favorable public opinion is an adtage for diffuse interest groups in both
cases, the political system of the EU seems maraepto diffuse interest representation in

general.

Comparative Case Studies

The findings demonstrate the complexity of diffusterest group representation in
financial regulation. Advocacy success cannot beetstood solely with reference to
favorable political opportunity structures or greumobilization efforts. In the following
section | will conduct a cross-case analysis wipobvides insights into the workings of a
causal mechanism that takes into account complexaictions among demand and supply
side factors for institutional change reflectingfule interests. With regard to the two issue
areas of consumer finance protection and taxatfdimancial transactions, differences and

similarities in the representation of diffuse ie®is emerged.

Consumer Finance Protection

In light of the 2008 financial crisis, policymakersthe US and the EU turned their
attention to financial consumer protection and a&eld@a range of policy measures in response
to crisis-related failures. The US financial refooverhaul established a new federal agency
solely responsible for consumer protection, the sbamer Financial Protection Bureau
(CFPB). At the same time, the European Commissimudht forward a policy package,
including a series of proposals, which changedribgtutional design of financial consumer
protection in the EU.

The new US consumer regulator was arguably the wuwsentious issue in the US

reform act. The Wall Street Reform and Consumetédetion Act of July 2010 created an
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independent regulatory agency, housed in the FeReserve, with the sole responsibility of
protecting consumers of financial products. In gh@g one single agency with consumer
protection responsibilities, the reform succeededreplacing a patchwork of different
agencies, thereby consolidating and strengtheniveg regulation of consumer financial
products. For consumer advocates, who saw all thain advocacy goals translated into
policy, the creation of the CFPB was a major sucd® produce this winner-take-all
outcome favorable to consumer interests, all fol@ments of the hypothesized causal
mechanism played together: (1) in reaction to agieed opening of political opportunity
structures; (2) diffuse interest groups mobilizedaabroad coalition advocating for a new
consumer regulator; (3) the pro-reform coalitiom®bilizing efforts were supported by
policy entrepreneur Elizabeth Warren, who also esras central innovator for the reform
proposal; (4) pro-reform advocates succeed in itaogusympathetic government allies,
including the President and the two key Committegirs Barney Frank and Chris Dodd who
pushed the legislation through Congress. Takerthegel found strong confirming evidence
of each part of the mechanism.

In the case of consumer protection regulation®iénEU, the process-tracing analysis
of four different legislative initiatives at EU lelsuggests that private sector lobbying did not
result in blockage of reform or weakening of retiup standards at the agenda-setting or
policy-formulation stage. All four legislative imtives resulted in compromise solutions with
all stakeholders seeing some of their preferenefiected in policy. In the EU case, the
following elements of the hypothesized causal mesma can be considered necessary to
produce a regulatory outcome reflecting diffuseenests groups advocacy goals: (1)
perceived political opportunities opened up forfudié interest groups in terms of access to
Commission officials and MEPs as well as receptii) diffuse interest groups mobilized
in coalitions and (4) found allies in Commissiorigarnier and rapporteurs in the EP that
actively pushed for policy change throughout ledise debates. In comparison to the US
case, where Elizabeth Warren played a central moléhe reform process as a policy
entrepreneur, EU diffuse interest groups faredequitll without the helping hand of a policy
entrepreneur. This difference might be explainedthry fact that diffuse interest groups,
notably Finance Watch, received a jump start inrthobilization efforts by the European
Institutions which provided organizational as wa# financial aid. Hence, the empirical

record of the case studies suggests that EU-basededinterest groups are at a slight
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advantage vis-a-vis their US counterparts, becdtldegroups can see their preferences
reflected in public policy, even without the actsugpport of policy entrepreneurs.

A comparison of the policy processes in the UStardEU reveals another interesting
insight. Increased salience of financial reformaypl an important role in both cases,
providing a strong motivation for decision makeyptsh for reform in line with preferences
of diffuse interest groups. In comparison to the C/&PB, which received enormous public
attention, making it one of the key reform issuieslividual consumer protection reform
proposals in the EU received relatively little pakdttention. This suggests that US decision
makers are more prone to take diffuse interestsantount if they are backed by widespread
public opinion, whereas their counterparts in thédeem to be more favorable in general to
take diffuse interest groups on board. In otherdsprthe salience of an issue is more
important to the advocacy success of US-based sdiffinterest groups than to their

counterparts in the EU.

Financial Transaction Tax

In response to the financial crisis, pro-reformlitim@s among civil society groups
emerged to push for the introduction of a FTT omhbsides of the Atlantic. But not all
advocacy efforts of diffuse interest groups werecsasful. Reform efforts to introduce a
transaction tax in the US stalled and were cleadiered down in the EU, after advocates had
initially been successful in putting the tax on #i@’s political agenda. What explains these
failures in advocacy for financial reform?

In my limiting case, the US transaction tax, issadience - as a condition that
encourages elected officials to become active legie allies in the defense of diffuse
interests as opposed to special interests - wantbsd the causal process that carried my
positive cases was never set in motion. (1) Altlopglitical opportunities opened up in
terms of access and receptivity, (2) the pro-tamp=ign organized by a network among
NGOs and trade unions was not successful in theiilimation efforts that could make a
transactions tax salient and appealing for broamletiences or policymakers. Different
activist groups also failed in successfully linkingeir efforts; (3) potential policy
entrepreneurs, including academic and private semtonomists such as Paul Krugman,
Joseph Stiglitz and Avinash Persaud and developemtomists such as Jose Ocampo and
Stephanie Griffith-Jones, made important contriimgi to support a tax including reports
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detailing technical feasibility, economic utilityné social desirability, but none of the

prominent voices could rally enough public and ticdl support. Despite attempts, policy

entrepreneurship defending diffuse interests lgrégiled at the national political stage; (4)

several legislative proposals were introduced i@tmgress, but stalled in political debate,
because neither the President, nor chairmen ofrlgasbmmittees were prepared to support
them on a national scale. Allies in Congress thatrpform groups were able to recruit were
too weak to bring broader political support on lb#&tolitical leaders, including the President
or the influential chairmen of the committees ragpble for financial reform, did not endorse

policy reform.

In the case of the EU, a financial transactiondge@ms likely to be implemented in a
scaled-down version, which makes it a case of fiedlsuccess. The legislative proposal of a
FTT made it to the policy agenda due to key merstse governments, including France and
Germany pushing for the FTT, along with the praifess of a newly mobilized civil society
network. Under post-crisis contextual conditionsl &inancial reform under public scrutiny,
EU decision makers demonstrated a willingness ppat an EU-level FTT even in the face
of firm industry resistance. During the early phasdhe reform process, the hypothesized
causal mechanism played out as expected: (1) opepepgolitical opportunity structures
provided incentives (2) for the formation of a kdd#ased coalition among diffuse interest
groups as “Robin Hood Tax” campaign to push forititeoduction of a transaction tax; (3)
despite the absence of policy entrepreneurs, @)reform groups found important allies in
key politicians at national and European levelronmote a FTT in legislative debates.

During later stages of the reform process, with wes of the crisis fading,
contextual conditions that had initially allowedetbausal mechanism to work were largely
removed. With public salience fading during thentgcal negotiations among member states
at the policy-formulation stage, the principal ciiodh for legislative allies to support
legislation even against the preferences of spaaiaiests had been removed and financial
sector lobbies successfully watered-down the indraft Directive. While industry attempts
to affect the agenda-setting phase of regulatopysaen making largely failed, subsequent
industry attempts to delay implementation provedimmore successful with German finance
minister Schauble proposing to introduce a limiteetsion of the tax in May 2013.
Ultimately, the joint opposition from industry gnosl and business groups towards a FTT

contributed towards watering down of the propos&la level.
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The comparison of the two cases confirms that tlceess of diffuse interest groups is
highly contingent on issue salience and public iopinAs the salience of an issue to the
public decreases, the likelihood of success fdushf interest groups decreases in both the US
and the EU. Advocacy success of diffuse interestugs also hinges on the support of a
powerful governmental ally who pushes for reformtag inside of the legislative process.
Ultimately, advocacy success of diffuse interestugs is not determined by favorable
political opportunity structures. To succeed, difunterest groups have to take advantage of
increased issue salience favorable to their adyogaeals and recruit powerful government

allies in defense of their interests. Otherwiséude interest groups are likely to lose.

Diffuse Interests in Transatlantic Comparison

The research on mobilized diffuse interests fordn8 EU financial reforms is also of
interest, independently of the sectors studied. i&rawing lessons from the case studies, this
section will highlight similarities and differencé®tween diffuse interest representation in
financial reforms in the US and the EU. | argud thiiuse interest groups in the US and the
EU played an important role in deploying expertise decision-makers throughout the
legislative process, despite of differences in ijobd culture across the Atlantic. In both
political systems, the success of diffuse integgsups is highly contingent on high issue
salience and favorable public opinion. As anotlilarity, | find that the chances of US and
EU diffuse interest groups to achieve their loblgygoals increased when they started to build
coalitions. Differences among the two political teyss persist in terms of the degree diffuse
interests get to be reflected in the policy outcena@d how diffuse interests get to be

represented in the respective political systems.

Similarities

The literature on lobbying has emphasized diffefehbying cultures in the US and
the EU. While US interest groups have been destrédseaggressive, EU groups are usually
portrayed as consensus-oriented. As Woll (2012,) W&erves: “While US groups and
lobbyists oftentimes defend their immediate intet®g trying to exert pressure on public
officials, EU representatives seem to be more sudken in their approach and are said to
work in a more constructive manner with bureaucratid political representatives.” While
EU groups need to focus on problem-solving in tbenglex multi-level organization, US
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groups rely much more on exerting direct pressurepolicymakers in the much more
adversarial US political system. Although the pstom of expertise is relevant for US and
EU interest groups alike, it is particularly impant for EU groups when trying to influence
the European Institutions. In the study of consufire@nce protection and taxation these
differences across the Atlantic diminish. In the Ebkes, diffuse interest groups became
central for deploying expertise to the Europeatituitsons. Consumer groups interviewed for
this project reported that a permanent link of @apon and exchange was established with
the European Commission following the cri§iSMEPs were also depended on the expertise
provided by non-financial interest groups, suclriasnce Watch. Interviews with EP staffers
testify to the close cooperation among MEPs of@neen Party and the S&D with experts
from Finance Watch throughout the reform processluding so-called “group briefings”
took place at the EP where Finance Watch staff wit MEPSs, their assistance and the
advisors to the political groups to explain techhitetails of regulation¥* Moreover, the EP
regularly invited experts from Finance Watch tditg®n financial reform issues. Pro-reform
advocates were also important partners in providiegessary technical expertise to counter
arguments against economically harmful effectshefproposed FTT to both the EP and the
European Commission. One Commission official coméid how helpful the expertise coming
from non-financial interest group was during thegiséative process in framing technical
arguments to counter opposing argumétits.

Similarly to the role of EU groups, in the US casael interviewees representing
diffuse interest groups highlighted the importarméedeploying expertise to policymakers
throughout the legislative process. Rather thasgang politicians, interviewees reported that
advocacy groups served as an important source péreése in the drafting phase of the
legislation. In case of the US CFPB Congress staffestified to the role of consumer
advocates as knowledgeable people who could drgislative language when needed. Close
cooperation also took place among pro-reform adescand individual policymakers on
numerous bills introducing an US FTT. Since 200@-neform groups have provided the
necessary expertise for several bills containing=Tal introduced by Senator Harkin,

Congressmen DeFazio and others.

%42 Interview 69 with trade union representative, aAuhry 2013.
33 Interview 71 with NGO representative, BrusselsMzy 2013.

344 Interview 21 with Commission official, Brussel$, May 2013.
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Related to this is another factor, namely the pwsibf government officials in
determining lobbying success. The present casdestymovided clues to the relationship
among politicians and diffuse interest groups. $hecess of diffuse interests in the policy
process largely depends on the extent to whichcyrolakers’' preferences align or diverge
from those of mobilized diffuse interest groupsta@iuely weak diffuse interests only become
powerful, if policymakers are receptive to theirn@ds. Findings also confirm that in
particular under conditions of high salience, pabins are inclined to push for public interest
reforms, even against industry opposition. Lobbyswyccess of diffuse interest groups
increased with greater issue salience, when greapstheir position backed up by public
opinion. One important finding is therefore tha¢ ihfluence of diffuse interests depends on
the receptiveness of policymakers which in turneshels on the public attention an issue
attracts.

Another main finding is that public opinion mattexggreat deal in policy decisions
that take into account diffuse interests. Althotigl salience of an issue is more important to
the advocacy success of US-based diffuse intereapg than to their counterparts in the EU,
public opinion also played a central role in thedpean reform process. This is especially
interesting because the EU, according to many achols characterized by a lack of a
European public sphere. The literature on lobbywmuld lead us to expect that public
opinion matters a great deal more in the US thatmeénEU, which has no integrated media
and 24 official languages. Findings of my caseistiduggest that public opinion in favor of
reform was an important driver for both EU consumeatection reforms and the decision to
introduce a FTT among eleven EU member states. Basniy DG Taxud Commissioner
Semeta in a speech in October 2010 testify tortipitance of issue salience also in the EU
debate to introduce a FTT: “In recent months, thexe been very wide public debate on this
issue. Many different opinions have been voiceavbather and how to introduce a new bank
tax, and indeed it is a subject that attracts aofopopular attention” (Semeta 2010). The
following statement by Commissioner Semeta furtiestifies to the importance of public
opinion in the EU-level legislative process: “Eueapeeds to reconnect with its citizens. And
the FTT is prime example of a project which canphtel achieve this. 64 per cent of EU
citizens support the FTT, according to the latasibBarometer survey [...]" (Semeta 2014).
While interviewees supporting the tax explained pbétical success of the idea with MEPs

with reference to public support, interviewees frdime financial industry explained their
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inability to prevent regulatory reform by referring “the weight of public opinion.” The
analysis suggests that a generally favorably pulpioion also mattered to policymakers in
their quest for enhanced EU consumer protectioorme$. Hence, contrary to depictions of
the lobbying literature, issue salience and puldminion matter a great deal to EU
policymakers.

Another comparative insight is related to the nundjeadvocates that get involved in
the policy process. In both cases, the chancesifiofsé interest groups to achieve their
lobbying goals increased when they started to awd@ein broad pro-reform coalitions
pushing for the same policy goal. The analysis satggthat policymakers take the whole
spectrum of interest group mobilization into coesation when making policy decisions.
Hence, the more groups mobilize to promote refdaha,greater the likelihood of success. In
the case of US consumer protection reforms, thisg@ss staffer testified to the relevance of
this outside mobilization, saying that the “unitiednt [...] was quite important. It gave the
consumer and civil rights community [...] the ability expand the battlefield* Similarly,
in the case of the EU transaction tax debate, ase@ actor plurality mattered during the
legislative debate. The Commission noted in its many report of the public consultation,
that they had received “a very large number oftjpeis,” with citizens being “generally in
favor of a broad-based FTT” (European Commissiohl2] In the eyes of one interviewee
representing a financial industry group, “NGOs dne mobilization of citizens [were] far
better placed than any industry body” in the pcditidebaté®® In both cases, US and EU
diffuse interest groups greatly benefited from vilogktogether in coalitions.

Differences

Despite important similarities, variation among th® and the EU persists in relation
to lobbying success of diffuse interest groups. fiilnéings of my case studies are consistent
with the results of Mahoney (2007, 54) who findsattithe “EU system negotiates
compromises which allow more advocates to attaair tgoals” while “absolute winners
dominate clear losers” in the US. Due to the chargstics of the US political system shaped

by direct elections and private campaign finanbhesé¢ outcomes are usually biased in favor

35 Interview 66 with Congressional staffer, WashimglC, 24 March 2014
3% Interview 94 with industry lobbyists, London, 24n& 2013.
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of more resourceful business interests. Accordinglyth US case studies presented here
displayed clear winner-take-all outcomes, whilehbBU case studies resulted in compromise
solutions with most stakeholders involved winninglitle. The comparison of taxation
reforms in the US and the EU reveals the expectteqm of interests groups’ lobbying
success. The current legislative proposal for theFET among eleven member states shows
a clear tendency towards the usual compromiseignluRecent reform developments suggest
a scaled back version of the tax reflecting thennadujections of the financial industry to the
initially broad-based tax. Contrary to the EU-legempromise, no policy change occurred in
case of the proposed US transaction tax. US piriticest groups advocating for a tax saw
their lobbying efforts crushed under industry oppos and government rejection.
Proponents of the tax completely lost the politizadtle in Congress. This policy outcome is
little surprising. These findings are in line wittie lobbying literature which suggests that
“zero-sum games” with one side winning and one $odng are common in US politics
(Mahoney 2007). The legislative outcomes in the EUT case reflect much more
compromised policy solutions with diffuse intergebups and industry groups seeing some of
their advocacy goals reflected in the final reforms

Consumer protection reforms across the Atlantio dtdlow the expected pattern.
Compared to the landslide victory in the US wheyastmer advocates successfully pushed
for a new federal consumer protection regulatovpadcy success of EU-based civil society
groups seems moderate. Consumer groups in the Hy amhmieved modest reform of
governance institutions, by pushing for the inauasof a consumer mandate for the new
supervisory authorities. With only a very limitecandlate to protect consumers, the ESAs are
not quite comparable to the US consumer reguldtorcomparison to the US consumer
agency, the competencies of the new supervisoriebadmain largely restricted. The ESAs
only have limited powers including product intertien, powers to investigate potential
breaches and reporting on consumer trends. ESMAn$&bance, issues reports on consumer
trends as well as warnings, and it monitors newarfaial activities as well as the development
of common rules on information transparency. OVeEdl level consumer protection reforms
that followed the crisis remained rather incremkritas too early to say which effects the
regulatory overhaul will have on the European Singhrket. Much depends on how member

states will implement the new regulations.
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What is maybe more surprising is that in the cas¢he creation of the new US
consumer regulator, consumer advocates won theadawst industry opposition. Industry
advocates trying to Kill the proposal of a new tatar, did not achieve their goals. One of the
most interesting finding of the case studies exanhihere is therefore that winner-take all
outcomes are not always pro-industry. This findiagespecially relevant in light of the
dominance of capture theory in the literature orficial regulation.

To sum up, diffuse interest groups in the US eitdt@ined all or nothing while in the
EU, groups usually achieved some of their goaleséhdifferences in lobby success can be
partly explained by the difference in likelihood @blicy change. Whereas policy change is
very likely in the EU system where almost all Corssion proposals lead to a policy
outcome, policy change is much less likely in tH& Where initiatives can be killed at several
stages of the legislative process. While US intagesups can lobby to kill a proposal (either
winning or losing), EU interest groups have to wtskmodify it, making it more likely that
some of their preferences are reflected in thd 6oécome (Mahoney 2007, 39).

Differences in contextual conditions might also lekp some variation among the
cases. Part of the explanation for why a centrdlizegulatory authority for consumer
protection was established in the US, but not a B, has less to do with differences in
groups’ strength across the Atlantic than withet#ht economic and political characteristics
between the US and the EU. The US features a mume tmomogenous retail banking
market, while national differences are much momnpunced in the EU. Supply and demand
sides of the EU retail banking market are charadr by fragmentation into national
markets. This fragmentation, in turn, promotes l&mon through national rather than EU
level regulatory authorities. Outlining the mairacfcteristics of the European retail banking
market, the DG for Competition of the European Cassion found that, on the supply side,
cross-border extension of retail products is alnmmst-existent and that the demand side is
characterized by low costumer mobilfy/.

The US and the EU also differ from each other imteof regulatory systems. Both
have dual regulatory systems but with differentrapphes: “In the US, there has been a
presumption that the central authority has a righpreempt local authority, with the burden
of proof being on the local authorities to demaatstithat such preemption is not appropriate.

%7 European Commission (DG Competition), CommissidaffSNorking Document: report on the Retail
Banking Sector Inquiry, SEC (2007) 106, 31 Jan2ag7.
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In the EU, the subsidiarity principle embodied e tEC constitution, implies the opposite
approach: there is a presumption that authoritidessat the local level, with the burden of
proof being on centralized authorities to justifeir role” (Lehr and Kiessling 1998, 8). In
sum, these differences imply that a centralizedaity for regulating consumer finance
products is more appropriate in the US than in Eue This, in turn, also explains why
consumer groups’ advocacy for a centralized agevey more successful in the US than in
the EU.

As a final comparative insight, claims of “explditan of the electoral process by
moneyed interests” (Mahoney 2007, 54) seem someeXagjgerated in both cases. Although
the US has usually been portrayed as the moreoedcaccountable system, than the
multilevel system of the EU where policymakers awdargely protected from the electoral
threat, both systems displayed a capacity to detkffidses interests in the policy process,
even against business opposition. Neverthelessisfaf how diffuse interests get to be
represented in the respective political systemg. W&hhile diffuse interest groups are formally
empowered through top-down public funding schemethe EU, US groups mobilize from
the bottom-up. The formal empowerment of groupsesgnting diffuse interests in the EU
through funding regimes for NGOs has no equivaienthe US and might explain the
variation in mobilization of public interest groupBuropean Institutions, specifically the
Commission, have traditionally funded public insgrgroups at EU level in order to allow for
more balanced interest representation (Greenwoad,2[86). Not only by funding but also
by founding a new NGO with Finance Watch, the Eeaspinstitutions explicitly aimed for a
more balanced interest representation in finamegilatory matters. In spite of differences in
how diffuse interest groups were mobilized, thamdtion in the policy process as important
transmitters of public opinion and providers of entse in close cooperation with

policymakers remained similar in the US and thedabes analyzed here.

Business Power

The victory of the financial industry to preventU& FTT stands in contrast with the
new US consumer financial regulator where the opiposfrom a broad civil society
coalition undermined the attempts of the bankssto ¥he creation of a consumer bureau with
substantial powers to interfere in industry praegicelated to consumer lending. Indeed, the

case of the FTT in the US - my limiting case - Higjts important factors restraining civil
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society impact in financial regulation. Congresseth to enact legislative reform despite
considerable national and transnational mobilizatb civil society. The analysis of the EU
FTT as a mixed case is also useful for understanitia limits of civil society advocacy. An
explanation for why a FTT in the US failed and wseverely watered-down in the EU,
despite broad-based civil society advocacy in suppbthe tax, needs to go beyond actor
centered circumstances and take broader strudaataks into account.

To better understand the limits of diffuse intesei influence public policy, it is
useful to examine how business elites tried to @serpower to resist change or re-shape
regulatory reform. For this discussion, it is halgb recall the conceptual distinction between
instrumental and structural power of business.rimséntal power is based on the lobbying
capacity and campaign contributions of businessiggo The second dimension of power
refers to the structural dependence of capital@hatracies on firm investments which
provides the latter with political leverage evenfiifancial sector groups do not actively
engage in advocacy (Young and Pagliari 2015, Cyleepnd Reinicke 2014, Utting 2012).

Instrumental power based on lobbying capacity o$itess to pursue its policy
objectives is particularly important to understahne limits of diffuse interests’ activism. The
financial industry’s instrumental power is cleadyought out by the case of the EU
transaction tax. Diffuse interest groups’ advocacgcess was largely restricted to early
phases of the reform process, which led to two Cwmsion draft proposals. During this
agenda-setting phase, industry lobbyists had largefrained from lobbying the European
Institutions. Industry representatives interviewed this research project reported that they
refrained from explicit counter-lobbying againse tBGommission’s draft Directive for an EU-
wide FTT in September 20248 The situation changed, when industry groups stadedake
the proposed FTT seriously and to exercise instriahgoower during the negotiation phase
among Council working groups. In an effort to wadlemwn proposed legislation, EU-based
financial industry groups not only started a massmutside lobbying campaign presenting
evidence against a transaction tax, they also fdrsieategic lobby alliances with central
business groups such as Bayer and Siemens. Indpetrgs also found important allies in the
community of central bankers. The mobilization abups, not directly affected by the
proposed regulatory reforms, positively affected fimancial industry’s advocacy efforts.

Due to this active opposition of industry and bess groups, the numerous efforts of civil

%8 Interview 47 with financial industry representatiBrussels, 14 May 2013.
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society groups to push for a broad-based tax vathh éxemptions eventually resulted in a
diluted compromise.

This also provides empirical support to the “finareapital unity” hypothesis which
postulates that the broader business communitcreasingly likely to mobilize in support of
the financial sector when the latter faces newlegguns (Young and Pagliari 2015). A reason
for why business groups, only indirectly affectgdfimancial reforms, actively sided with the
financial industry, might be found in the centmaliof finance capital in modern market
societies. This centrality stems from the rolehs financial sector in the provision of credit
as “infrastructural” good to the rest of the bussme@ommunity. It might also stem from
processes of financialization as underlying logfccapitalist systems that go beyond the
provision of credit. In her often-cited study orettdS economy, Krippner (2005, 174), for
instance, defines financialization as “a patternastumulation in which profits accrue
primarily through financial channels rather tharotlgh trade and commodity production.”
Financialization as primary regime of accumulatibas promoted the financial industry to
the central player in contemporary capitalist aysten the US and Europe alike (van der
Zwan, 2014, 104). Any attempt to re-regulated foahindustry activities must therefore be
understood as a direct challenge to the vestedestieof finance capitalism. More important,
re-regulations in the field of finance are liketyltave repercussions not only for the financial
industry, but for the wider business community alilBusiness groups are therefore more
likely to align with financial sector groups’ adwamy efforts. Taken together, a combination
of instrumental and structural power of financiadlustry groups may explain why lobbying
demands of EU-based industry groups were eventgaltgessful in diluting the proposed
reform.

The structural power of finance may also serverasexplanation, why a FTT did not
become a politically viable idea in the US and Wy banking associations did not even start
to actively lobby against reform proposals. Strratpower shapes preferences of decision-
makers, who adhere to the same neoliberal world@sviinancial services lobbyists. From
this perspective, pro-reform advocacy was constthify “cultural capture” whereby
policymakers indirectly promote the special interaghe belief that they act in the interest of
the greater good (Baker 2010, 652; Carpenter anssN014, 456). In particular, “structural
power that works automatically through the antitigna of policymakers” (Culpepper and

Reinicke 2014) can be a strong motivator for pahbtis to follow business preferences. In the
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taxation case (unlike the consumer protection cpskymakers’ concerns about potentially

harmful effects of the tax to the competitivenekghe financial industry and potential costs

to investors and therefore also the broader ecorzmulgl not be relieved. It was soon clear to
US-based industry lobbyists that the likelihoodegjislative success of a transaction tax was
relatively low and that there was no need for eptiounter-lobbying.

The structural power of capital presents an immorienpediment to civil society
advocacy, as Scholte (2013, 143) writes in hisneegticle: “The entrenched structure of
finance capital generates many strong forces thsistr actual and potential civil society
campaigns for significant change in financial méKeFor the UK pro-tax campaign which
had gained some momentum after the financial ciisabe late twentieth century, Utting
(2012, 33), for example, concludes that it wasfleddi’ by the structural power of finance.
Robin Hood Tax campaigns in response to the 20@&néial crisis seem to have met a

similar fate.

Cooptation

Another constraint for diffuse interest groups influencing public policy is
cooptation, whereby groups run the risk of becontows to other, more powerful, actors
that try to capture diffuse groups’ positions (Std@004, 73). Although cooptation is
difficult to prove, evidence form my case studiaggest that civil society actors might have
slipped into cooptation with political elites, tieby compromising their potential to hold them
accountable and democratize the reform procesks Riscooptation arise, for example, when
civil society groups receive funding from publicdies, as in the case of the creation of the
Finance Watch with Commission funds. Cooptation amo occur in the relation between
civil society groups and political parties. In casehe close cooperation among the European
social democratic party and the Greens with tradens and development NGOs under the
umbrella of “Europeans For Financial Reform,” threation of the coalition was not an
autonomous grassroots movement. The coalition-ingildfforts can also be interpreted as an
attempt of political parties to buy votes.

Yet another version of cooptation occurs, whenl geciety groups adopt the official
discourse of political elites in the hopes of mazimg their influence. In case of the
transaction tax, which enjoyed wide popularity amas adopted by mainstream politicians

(Brown, Merkel, Sarkozy), reform demands voiced pro-reform advocates changed

230



markedly over the course of the legislative deb@ke initial more radical version of the tax
promoted by the Robin Hood Tax campaign transformexla more modest reform proposal.
During the different stages of the policy debalte pro-reform campaign shifted its focus
from a global transaction tax with a tax rate dd @er cent that would be used to fund
international development and reduce speculatioBEWY 2009; Wahl 2014), to an 0.05 per
cent EU-wide transaction tax with 50 per cent & thvenue spent domestically and 50 per
cent spent internationally to fight climate changed poverty. When prospects for the
introduction of a global or EU-wide tax faded, gosumobilized for a FTT via enhanced
cooperation for only eleven EU member states, wikienues to be shared between
international development, member states and thanStitutions. Given its modest reform
proposal “geared toward raising revenues to beqwird existing practices of development
aid,” Brassett (2012, 259) assigned the UK RobinodHdrax campaign a “conformist
position.” Indeed, in particular the European csalciety campaign after the 2008 financial
crisis has been emptied of some of its criticaleedgpd focused more on the technical

feasibility of the reform proposal during the refodebate.

Return to Pluralism

What are the broader theoretical lessons that wedcaw from findings of the case
studies presented here? Findings of my case stpdossde some support for the pluralist
theory. Detailed empirical analyses undertakerhis tesearch project suggest that industry
capture in the field of finance is in fact far ma@ntingent than the logic of collective action
leads us to expect. The case studies show thaticoslof non-financial advocacy groups
traditionally considered as politically weak, sualh consumer groups, NGOs and trade
unions, have been much more influential in leavimgr imprint on financial reforms than
existing literature predicts. Drawing on literatub®m social movement research and
regulatory politics, the analysis ultimately suggdabat researchers seeking to understand the
outcome of interest group conflicts must look bey/time variable of material resourcefulness.
Coalition-building among weak interest groups arthwmportant elite allies on the outside
and the inside of government pushing for the saahieypsolution considerably enhances that
group’s ability to shape regulatory policy, allogirgroups to bear on policy decisions

independently of an individual group’s materialoesefulness. These findings correspond to
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Trumbull’'s (2012) argument that diffuse interests generally represented in public policy
and can serve as an important counterweight toesdrated industry interests.

The puzzle addressed in this research projectas sbme regulatory changes runs
counter to the interests of the most influentiadl a@sourceful actors in financial regulation:
the banks and industry associations. This callsr@dsogic of collective action into question,
which departs from the assumptions that consunreratea huge disadvantage in the face of
well-organized business interests. Substantiarmeiegislation after the crisis diverges from
theories that explain regulatory policymaking bycentrated interest-group pressure. Indeed,
the outcome of financial reforms turns on its hélae prevalent prediction from capture
theories: that the regulatory outcome correspondké preferences of the private sector. The
analysis has shown that hard-to-mobilize diffugergsts can be politically influential, even
in a policy field that has been characterized asusiely dominated by organized industry
interests such as financial regulation. While comsu groups gained more access to the
national policy making process, industry groups Haswr policy access curtailed.

This study suggests that IPE scholars would benigftn a more nuanced
understanding of “politics as organized combat” rehfenancial sector groups try to influence
policies behind the “electoral spectacle.” My catadies still evoke a picture of “organized
combat,” but one where interest group pluralitynisreased, allowing for various actors to
shape regulatory reforms. One of the main findioigghe analysis at hand is that democratic
politics still function, even in the area of finaaicregulation where the structural power of
finance capital is said to dominate political dems. The empirical work provided here
reveals a far more nuanced picture of private seapture in the reform processes following
the financial crisis than commonly assumed. Indeledpite the ample material resources at
its disposal, business has repeatedly found itselfthe losing side. In many ways, the
argument presented here, echoes Helleiner's anlib®ag(2011a) quest to devote “[m]ore
detailed attention [...] to the entire question ofvate “capture” of financial regulatory
policymaking.”

Finance is a technical and highly complex issua areere diffuse interests generally
appear relatively ineffective against concentratedustry interests. Financial regulation
therefore constitutes a hard case for demonstrdtiagrole of diffuse interests groups in
public policy. In doing so, this research joins @mnber of studies that show that business

power can be curbed. Findings of my positive caiséiess are consistent with existing studies
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that found evidence for limited business powerhis empirical study on business group
influence in the US, Smith (2000), for examplegdBrcorporate power to be constrained under
conditions of high political salience and when pubbpinion is opposed to business
preferences. This in turn amplifies incentivesgofiticians to listen to the mobilized public.
Similarly, Baumgartner et al. (2009) find that thepact of material resources in achieving
policy outcomes is not a straightforward link. Rathwealthy interests sometimes win and
sometimes they lose. Most notably, business rolytiteses when issue salience is high
(Culpepper 2011, 187). The study at hand providethér evidence on how business power
can be curbed, in line with other studies, whickehtocused on public salience (Culpepper
2011; Pagliari 2013), institutions (Hacker and 8oer 2002) and ideas (Bell and Hindmoor
2014). The argument here focused on group-governnedations to explain how increased
mobilization of diffuse interests can affect theligbof organized concentrated interests to
influence policy.

Recognizing the plurality of interest groups invadvin financial reform debates, some
observers have discerned signs of Polanyian coomdeements “that use the agency of the
state [...] to counter the intensification of markatees” (Clapp and Helleiner 2012a). We
should, however, not confuse specific victoriesliffiuse interest groups with the big picture.
Overall, financial reforms have remained rather esbd falling short of a fundamental
restructuring of the financial market architectuPelicymakers ignored more radical demands
of civil society groups pushing for more substamtireforms, such as a higher tax rate for the
transaction tax. Rather than emphasizing the saaufes Polanyi-style double movement, an
alternative interpretation may therefore regard tqeasis financial reforms as rather
incremental reforms “implemented at the margingirednce capital” (Scholte 2013, 138) to
temporarily appease public discontent.

Nevertheless, the most general conclusion of tissedtation is that concentrated
interests do not always dictate public policy. Stuwal power of financial industry groups has
certain limits. As seen in the cases of advocacgess of diffuse interests in bringing about
consumer protection reforms, as well as in the dgeetting success in case of the EU
transaction tax debate, the financial crisis actsd an important catalyst for group
mobilization and policy change. Although “big busss is on the winning side more often
than not” (Grant 2000, 82), business interests s@yetimes lose, even when it comes to

financial regulation. Non-financial interests, amotably citizen groups, can win significant
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victories. To dismiss the findings of the case &sighresented here as marginal phenomenon
underestimates the power of the democratic mecmasslilt into the setup of our societies to
hold elected politicians accountable. To say itha words of Jean-Paul Sartre, ‘Once you
hear the details of victory it is hard to distingjuiit from defeat.” — We should therefore not
let the finding that industry lobbyists successfullluted reforms in some cases obscure the
fact that civil society activism in reaction to tbesis provides another important example of
the potential of diffuse interest groups to inflaerpolicy outcomes on the field of financial
regulation. To overlook the involvement of groumngith weaker interests such as small
retail financial services, consumers and orgaronatithat represent them does a disservice to
understanding the regulatory reform outcome ingasp to the crisis.

Limitations and Future Research

Certain caveats are in order here. First, duen® tand space constraints there are
empirical limitations to the analysis. | will higght those limitations here in order to
encourage future research on the subject. Refofnfimancial service regulation in the EU
and the US are far from being completed amine of theregulations dealt with here
(particularly in the EU case studies) are only gemplemented at the time of writing. A
weakness of the study is that the empirical evidgmmesented here is somewhat incomplete.
The case studies focus most on the agenda-setiohgalicy-formulation stage of financial
reform making, while largely neglecting the implertagion stage of the policy cycle. In the
realm of finance, the more opaque and technicallementation phase of regulation is,
however, the stage of the policy cycle where ingustterests are hypothesized to be most
apt to capture the policy process (Pagliari 20)2|ntleed, financial services groups stepped
up their lobbying efforts targeted at the implenad¢ioh of new regulations. Since its creation
in 2011, the number of financial lobbyists targgtihe CFPB increased considerably with
140 lobbyists working for 37 organizations in e&2l§11 to more than 400 lobbyists working
for 94 groups by the end 2014 (Financial Times 20D&be to the topically of the case studies
examined here, the present research has, howeftdt,tb subsequent research to unpack the
full implementation process of the financial referenacted in response to the crisis in order
to provide a full picture of post-crisis reform @mics.

Generally, process tracing studies suffer from tihigeneralizability. The aim here

was to trace a single, generalizable causal mesmaand to test whether the mechanism was
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present across a bounded context of cases. lwidws the casual mechanism is understood
to be generalizable beyond the individual caseiwighcontext that allows the mechanism to
operate. Hence, findings from my case studies céy lme generalized across cases that are
within the same context. Therefore, the main litiota of this study is that it focuses on
narrow, temporarily specific case studies withfalir cases examined here situated in the
post-crisis context. As a result of this, my anilys, thus, quite limited in the extent to which
we can make generalizations outside of the posiscdontext. The scope conditions under
which the hypothesized causal mechanism plays @utclearly specified and restricted to
situations of post-crisis policy environments. they words, the crisis was indispensable for
the functioning of the mechanism. Hence, conclusidrawn from the case at hand do not
allow for addressing larger questions of politiaald institutional change in “normal times.”
Rather, the theory developed here is limited iragplication to — albeit crucially important —
cases in times of crisis. Regulatory capture hagnolbeen described as a cyclical
phenomenon, “alternating between crisis and bodRagliari 2012, 14). This implies that
Olson’s theory might continue to characterize ratprly decision making as soon as finance
starts booming again. Additional case studies emangihow diffuse interest groups fare
during the implementation process of reforms, wosidd further light on the question,
whether developments described in my positive caggsfy a long-term shift in the balance
of power or just a temporary setback for industrgugs for the benefit of organized civil
society, following the usual boom and bust cyateleled, as Baker (2010, 663) remarks, “the
pro-cyclicality of regulatory capture, and the fiaéd to address it explicitly, may yet mean that
the same processes re-emerge more strongly tharnvetrethe same dysfunctional outcomes,
once the next boom emerges.” Since my analysis woieallow for generalizations beyond a
bounded context, | am unable to determine whetieecausal mechanism extends beyond the
immediate aftermath of the crisis. Further researight explore this in more detail and
expand the study of diffuse interest groups to oldicy contexts.

The role of non-financial groups, notably civil ggg actors, in financial regulation
merits further exploration. The case studies atdhfamd that a growing number of civil
society groups have developed capacities to engatfpequestions of financial regulation.
This study also shows that consumer associationtran@ unions together with many other
NGOs succeeded to make their mark on the receandial reforms and got themselves

noticed as active players in financial regulatoepates. As recent developments outlined in

235



this analysis show, in response to the financigigrcivil society groups have started to get
organized in order to promote a fairer global ficiah architecture that no longer puts a
diffuse public interest at a disadvantage. In sarases this struggle has been fruitful.
Additional case studies would shed further lighttloea question, whether civil society can be

a real vanguard for subsequent reforms of the @i@harchitecture in the public interest.

How to Mitigate Capture in Regulatory Decision Making

How can the findings presented here add value touoderstanding of regulatory
capture in financial regulatory decision making®sfithe analysis suggests that we need a
much more nuanced picture of regulatory capture ffatrayed by the literature on financial
reform making so far. My findings therefor corresgdo the conclusions recently presented
by Carpenter and Moss, who found that “regulatagtere is not an all-or-nothing affair,”
but rather “a matter of degree” (Carpenter and M4, 452). The most important finding
of this dissertation might be that capture of th@igymaking process through financial
interests can be kept at bay. Certain defense mestha to prevent capture, including
elections to hold policymakers accountable and-éstegroups channeling the preferences of
the electorate, are built into the institutionalupeof our democratic systems. This analysis
revealed one capture-prevention mechanism thatsrfarther attention. In the positive cases
examined here, public salience, newly mobilizedudi# interest groups, policy entrepreneurs
on the outside of government and allies at insidgoeernment combined to shape regulatory
reforms in ways that transcend the interests afhgeimce of the financial industry. There are
several proposals for prevention that we can ddrora these insights.

Actor plurality and diffuse interests’ mobilization. Diffuse interest groups -
mobilized as grass-roots movement from the bottgmou top down through formal
empowerment - can demonstrate a “countervailingefoto concentrated industry interests.
Enhanced actor plurality with more end users oériitial services, NGOs and consumer
organizations participating in the policy procesduces the dominance of the industry voice
during legislative debates. We could observe thisepn in the case of the CFPB as well as
the EU level debate about the FTT where consumaycades mobilized as vocal pro-reform
coalitions. A similar mobilization of diffuse intest groups, albeit less of a grassroots
movement, also allowed for stricter EU level consurprotection standards. Hence, actor

plurality has important consequences for the desfgregulatory policies: it reduces the risk
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of outright industry capture and makes a more comgsed legislative outcome, reflecting
various stakeholder preferences, more likely. Ailsinreflection was made by Pagliari and
Young (2013a, 10): “We propose that actor plurafitgtters in financial regulatory politics
because it affects the ability of the regulatedicial industry group to get what it wants in
the policymaking process.”

The creation of participatory mechanisms for diéusterest groups is one potential
policy solution to systematically increase actourglity in financial decision making
processes (Pagliari 2012, 15). The creation of rdeaWwatch in 2011 is one example of
policymakers directly sponsoring an NGO as coungggit to industry. Another example is
the creation of the Financial Services Users Grd&f8JG) at the European Commission in
2010 as a standing panel to represent a consunm. Wy case studies suggest that both
mechanisms worked well to include a consumer arml perspective in post-crisis reform
debates.

Transparency and public scrutiny. The empirical record of the case studies
presented here suggests that public attention acre@ased media coverage are important
factors in reducing capture on regulatory decigioaking. Assessing the amount of news
coverage in the press revealed increased pubb€itypancial reform issues in case of the EU
level FTT ax as well as in the case of the CFPBs®reports about undue industry influence
leading up to the financial crisis in 2008 presulypaierted a broader public and increased
issue attention to financial reform making. Poaiéits in turn have an incentive to promote
reforms, when the public is watching. There are éx®v objective limits to public scrutiny,
as Baker (2010, 657) points out: “The problem herthat public anger and political interest
in regulation are also temporary and inherentlygycdical” Although there is no guarantee
that broader access will assure greater publiaésteincreased transparency, such as the
publication of information about regulatory deciscon websites of regulators, could allow a
broader public to gain access. Enhanced transpadmecision making processes could be
one potential policy solution to effectively preveapture and enhance accountability in the
long-term.

Expertise. In a highly complex issue area such as finanagulation, technical
expertise has been presented by the literaturangsriant resource for capturing policy
processes. In particular in financial regulationligymakers are dependent on the financial

industry groups and their technical expertise péficial markets (Tsingou 2010). The case
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studies showed that independent expertise canlgmealuce the risk of legislative capture

through special interests. Chapter 4 on the creatighe CFPB highlighted the importance of
Harvard professor and consumer credit expert EittabVarren. She gained both credibility
and political influence during the reform debatg pooviding counter-expertise to arguments
brought forward by industry groups aimed at defgptihe new consumer regulator. With

respect to expertise, economists, political scsmtiand former bankers, also played an
important role in advising the European Parlianamd the European Commission throughout
the decision making process on the FTT. In bothegasoalitions of pro-reform groups

greatly benefited from independent expert advicedotribute to technical aspects of the
reform debate. Diffuse interest groups, such asneconity groups specialized in housing,

were also able to deploy technical expertise tecpoiakers throughout the reform debate and
contributed to drafting legislation in both the &@&d the EU.

Coalitions among legislators and pro-reform groups.My positive cases lend
support toGriffith-Jones et al. (2010, 6), who stated thakey explanatory factors for
financial regulatory change are political leadggstombined with lobbying efforts of diffuse
interest groups, including trade unions, consumet aivil rights advocates that could
capitalize on the public outrage in response toctigs. Empirical evidence presented here
suggests that regulatory change was triggered blyylog efforts of pro-reform coalitions
including nonfinancial groups and policymakersstm, industry is less likely to capture the
policy process when pro-reform coalitions occurpamdiffuse interest groups on the outside
of government and policymakers at the inside ofegoment, who work closely together to
push for the same policy solution. Most importanthese findings suggest that governments

have discretion over which interests they include which interests they ignore.
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9. Appendix

List of Conducted Interviews

The semi-structured interviews were conducted betwduly 2011 and March 2014.
Interviews lasted between thirty minutes and twarkand were held in English, French or
German. All material is dealt with anonymously $&attcitations cannot be linked to the
authors or their institutions. Translations for kale and German are my own. To allow
situating individual quotations in time, the datdalee interviews appears in the text, not in the
list below. Anonymized transcripts of the conducta@rviews are stored in a database at the
Max Planck Institute for the Study of SocietiesOanlogne and will be made available upon

request.

Number of conducted interviews: 116.

European Union — List of interviewees per sector

European Commission

Berestecki, Policy Officer European Commission, DG Internal Brussels
Maciej Market and Services, Retall

Financial Services and Consumer

Policy
Diemer, Rolf Head of Unit European Commission, DG TAXUD Brussels
Jorritsma, Jasper| Policy Officer European Commission, seconded | Brussels

national expert, DG Internal Market
and Services, Unit G3, Securities

Markets
Pellé, Philippe Deputy Head of European Commission, DG Internal Brussels
Unit Market and Services, Unit H3 -

Retail issues, Consumer Policy and
Payment Systems

Robertson, Deputy Head of European Commission, DG Internal Brussels
Jennifer Unit Market and Services, Financial

Markets Infrastructure, Unit G2
Shakesby, Policy Analyst European Commission, Internal Brussels
Timothy Market and Services, Asset

Management Unit U4, Financial
Markets Directorate
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European Parliament

Donlon, Claire

Policy Advisor

and Monetary Affairs

ALDE Group, Committee on Economi¢

Brussels

Fossati, Luca Political Advisor S&D Group, Committee on Economic | Brussels
and Monetary Affairs
Gauzes, Jean Paul Member of the European Parliament Paris
European Parliament
Gondard, Cécilia | Coordinator Europeans For Financial Reform Brussels

(EFFR), Global Progressive Forum,

S&D Group in the European Parliament

Kemp, David PolicyAdvisor The Greens, Economic and Monetary | Brussels
Affairs, European Parliament
Larsen, Stine Policy Advisor S&D Group, Committee on Economic | Brussels

Laerke and Monetary Affairs, European
Parliament
Solli, Petra Policy Advisor ALDE Group, Committee on Economi¢ Brussels

and Monetary Affairs, European
Parliament

National Authorities

Blaschek, Beate | Head of Department| Department of Financial Services and| Vienna
consumer education, Section Il
consumer policies, Austrian Federal
Ministry of Labour, Social Affairs and
Consumer Protection
Le Rudulier, Assistant Secretary | Comité consultatif du secteur financien Paris
Catherine General (CCSF), Banque de France
Civil society (consumer groups, NGOs, grass-roots groups)
Botsch, Andreas | Special Adviser ETUC/ETUI - European Trade Union | Brussels
Institute
Chouffot, Simon | Media & Policy Robin Hood Tax Campaign London
Expert
Crasta, Elena Senior Policy Officer] TUC Brussels office, ITUH Brussels
Degirmencioglu, | Project Officer for SOLIDAR Brussels
Ani Financial Reform
Fily, Ann, Head of the The European Consumers’ OrganisatipBrussels
Economic and Legal| (BEUC)
Department
Goyens, Monique | Secretary General | The European Consumers’ OrganisatipBrussels
(BEUC)
Grignard, Marcel | National Secretary | French Democratic Confederation of | Paris
Labour (Confédération francaise
démocratique du travail, CFDT)
Habbard, Pierre Senior Policy International Trade Union Confederatip Paris
Advisor (ITUC), Trade Union Advisory
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Committee to the OECD (TUAC)
Henn, Markus Policy Advisor for World Economy, Ecology & Berlin
Financial Markets Development (WEED)
Hillman, David Director Stamp Out Poverty, Robin Hood Tax | London
Steering Group
Knott, Julian Head of Secretariat | Transatlantic Consumer Dialogue Brussels
Lalucq, Aurore Institut Veblen Paris
Maslennikov, Head of Secretariat | zerozero cinque campaign, Italy Amster-
Mikhail dam
Mathieu, Luc Secretary General | French Democratic Confederation of | Paris
Labour (Confédération francaise
démocratique du travail, CFDT), bank$
and insurances
Mazounie, Alix Policy Advisor Reseau Action Climat Paris
Meaulle, Matthieu | Economic Advisor | Foundation for European Progressive | Brussels
Studies
Monzane, Marcio | Head of UNI Finance UNI Uni global Nyon
Mulder, Joost Head of Public Finance Watch Brussels
Affairs
Naulot, Alexandre | Policy Advisor Financial Transaction Taxes, Oxfam | Paris
France
Phillipponnat, Secretary General | Finance Watch Paris
Thierry
Plihon, Dominique | Professor, President| ATTAC France Paris
of the scientific
counsel
Prache, Guillaume| Managing Director | Eurolnvestors, Vice Chairman of the | Brussels
Financial Services Users Group
Roux, Jean-Marie | Advisor for Fédération des Finances CGT Paris
European and Confédération
International Affairs
Saldanha, Jean Senior Policy CIDSDE - international alliance of Brussels
Advisor Catholic development agencies
Schmalzried, Policy Officer Association of Family Organisations in Brussels
Martin the European Union
Simpson, Robin Senior Policy Consumers International Brussels
Advisor
Sj6lund, Hanna Policy Officer UNI Europa Brussels
Stetter, Ernst General Secretary | Foundation for European Progressive | Brussels
Studies
Strickner, Member of the board ATTAC Austria Vienna
Alexandra of directors
Terray, Jacques | Vice-President Transparency International France Paris
Tudor, Owen Head of European | Trade Union Congress (TUC) London
Union and
International
Relations
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Vassalos, Yiorgos

Researcher

Corporate Europe Observatory

Brussels

Vincent, Bernard

National Secretary

French Confederation of Management-

General Confederation of Executives
(Confédération Francaise de
I'Encadrement CFE-CGC)

Financial Industry Groups

Boer, Martin Secretary General | European Financial Services RoundtapBrussels
(EFR)
Corbi, Antonio Head of the International Swaps and derivatives London
European Tax association (ISDA)
Committee
de Rossignol, Regulatory Policy European Fund and Asset Managemefr Brussels
Pierre-Thibault Advisor Association (EFAMA)
Aveline
Degortes, Palicy Officer American Chamber of Commerce to thiBrussels
Emanuele EU
Dobranszky- Senior Economic European Mortgage Federation (EMF) Brussels
Bartus, Katalin Advisor
Greenhill, Jonathan Policy Manager Business and Industry Advisory Paris
Committee to the OECD (BIAC)
Greeves, Rebecca| Strategy Manager | TheCityUK London
Grout, John Policy and Technical Association of Corporate Treasurers | London
Director
Heegemann, Head of Legal European Association of Co-operative| Brussels
Volker Department Banks (EACB)
Ingham, Vincent | Senior Policy European Fund and Asset Managemefr Brussels
Advisor Association (EFAMA)
Johnson, Jennifer | Head of Legal European Mortgage Federation (EMF) Brussels
Affairs
Kaiser, Roger Senior Adviser Tax & Financial Reporting, European | Brussels
Banking Federation
Kobylinska- Deputy Head of European Association for cooperative | Brussel
Hilliard, Katarzyna| Legal Department | banks (EACB)
Malhotra, Rohan | Policy Manager TheCityUK London
Metin, Inci Policy officer Federal Association of Public Banks in Brussels
Germany
Morley-Smith, Head of Tax Investment Management Association | London
Jorge
O'Donovan, Martin| Deputy Policy and | Association of Corporate Treasurers | London
Technical Director
Robinson, Anthony Senior Policy Confederation of British Industry's, London
Advisor, Financial | Competitive Markets Directorate (CBI)
Services
Singh-Muchelle, | Head of EU Affairs | British Bankers' Association (BBA) London
Arjun
Stepnitzka, Advisor, Financial European Association of Co-operative| Brussels
Andreas Markets Banks (EACB)
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van Berkel,
Marieke

Head of Department

Retail Banking, Payments, Financial
Markets, EACB

Brussels

WeigmannQle

Policy Officer for
capital markets and
taxes

Federal Association of Public Banks in
Germany

Brussels

Wengler, Head of Unit, Federal Association of Public Banks in Brussels
Christoph Federal Germany
Wulf, Thomas Secretary General | European Structured Investment Brussels
Products Association (EUSIPA)
United States — List of interviewees per sector
Financial Industry Groups
Abernathy, Wayne | Executive Vice Financial Institutions Policy and DC*
President Regulatory Affairs, American Bankers
Association
Chon, Julie Global Head Perry Capital, Public Investment Strateg:DC
former Senior policy advisor to Senator
Dodd, U.S. Senate Committee on
Banking, Housing and Urban Affairs from
2007-2011
Engstroem, Rob | Sr. Vice President, | U.S. Chamber of Commerce DC
National Political
Director
Geduldig, Courtney Vice President of Standard & Poor’s Ratings Services, DC
Global Regulatory | former Senator Corker Congress staffer
Affairs
Miller, Andrew Senior Vice The PNC Financial Services Group, DC
President and former senior counsel of the Financial
Director of Services Committee of the U.S. House pf
Regulatory Policy Representatives
Rosenkoetter, Associate General | Standard & Poor’s Ratings Services, DC
Darlene J. Counsel, Global former Senator Corker Congress staffer
Regulatory Affairs
Talbott, Scott Senior Vice The Financial Services Roundtable DC
President of Public
Policy
Yingling Edward L.| Partner Covington and Burling LLP, former DC
President and CEO of the American
Bankers Association (ABA)

349 DC refers to Washington, D.C.
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Civil society (consumer groups, NGOs, grass-roots groups)

Abrecht, Stephen | Steering Committee | Americans for Financial Reform DC
Member
Banks, Pamela Senior Policy Consumers Union DC
Counsel
Booth, Heather Former Executive Director, Americans fcDC
Financial Reforms
Donner, Lisa Executive Director | Americans for Financial Reform DC
Flynn, Jennifer Managing Director | Health GAP DC
Hauptman, Micah | Financial Policy Public Citizen’s Congress Watch divisior DC
Counsel
Kalman, Gary Director of Federal | Center for Responsible Lending (CRL) | DC
Policy
Kemp, Elizabeth | Legislative and National Community Reinvestment DC
Policy Analyst Coalition (NCRC)
Mierzwinski, Ed Consumer Program | USPIRG, Americans for Financial DC
Director Reform Executive Committee member
Mombrial, Nicolas | Head of the Oxfam DC
Washington DC
office
Naylor, Bart Financial Policy Public Citizen DC
Advocate
Plunkett, Travis Deputy Director Family Economic & Financial Security | DC
Portfolio, The Pew Charitable Trusts
Redman, Janet Co-Director Sustainable Energy & Economy NetworkDC
Institute for Policy Studies (IPS)
Rheingold, Ira Executive Director | National Association of Consumer DC
and General Counsel Advocates (NACA)
Saunders, Lauren | Managing Attorney | National Consumer Law Center (NCLC) DC
Silvers, Damon Director of Policy American Federation of Labor and DC
and Special Counsel Congress of Industrial Organizations
(AFL-CIO)
Weinstock, Susan | Director Safe Checking Project, The Pew DC
K. Charitable Trusts
Wilson, Mitria Director of National Community Reinvestment DC
Legislative & Policy | Coalition (NCRC)
Advocacy
Zigas, Barry Director of Housing | Consumer Federation of America (CFA) DC
Policy
Zinn, Ken Palitical Director National Nurses United (NNU) DC
Academics/Think Tanks
Barr, Michael Professor of Law University of Michigan, former U.S. Michi-
Department of the Treasury's Assistant | gan
Secretary for Financial Institutions
Beales J. Howard | Professor of George Washington University, former | DC

Economics

director of the FTC's bureau of consumé

eI

protection
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Calabria, Mark Director of financial | Cato Institute DC
regulation studies
Elliott, Douglas Fellow in Economic | The Brookings Institute DC
Studies
Mayer, Robert Professor for Family| University of Utah DC
Nathan and Consumer
Studies
Rivlin, Gary Fellow The Nation Institute New
York
Turbeville, Wallace| Professor of Law University of Maryland, Fellow at Demog Balti-
former Goldman Sachs Vice President | more
Government and government agencies
Barefoot, Jo Ann | Senior Advisor Treliant Risk Advisors, CFPB's ConsumeDC
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