concession granted by the Sheikh of Abu Dhabi. A contract was made in Abu Dhabi and wholly performed in it [START_REF][END_REF] and called for the application of principles rooted in the proper sense and common practice of civilized nations.

The terms of the concession agreement called for the application of principles rooted in the good sense and common practice of civilized nations and the agreement was entirely performed in Abu Dhabi. Lord Asquith, the arbitrator, stated in its award that: "This is a contract made in Abu Dhabi and wholly to be performed in that country. If any municipal system of the law were applicable, it would prima facie be that of Abu Dhabi." Despite admitting that Abu Dhabi laws are, in normal circumstances, applicable to the dispute, Lord Asquith decided that:

"No such law can reasonably be said to exist. The Sheikh administers a purely discretionary justice with the assistance of the Koran, and it would be fanciful to suggest that in this very primitive region there is any settled body of legal principles applicable to the construction of modern commercial contracts." 5 Lord Asquith therefore disqualified Abu Dhabi law as the proper law governing the concessions disputed. The wording above appeared not to be fully respectful to the systems applicable in the Middle East at that time.

Lord Asquith further determined that the English law was applicable and, therefore, he determined that: "Some of its rules [of English Law] are in my view so firmly grounded in reason, as to form part of this broad body of jurisprudence."

As such, Lord Asquith applied the English law to the dispute regarding an oil concession agreement on an Arab soil without the specific agreement of the parties to refer to the English law and the particular concern of Abu Dhabi to refer the dispute to the English law.

As a result, this decision remained infamous to many Arab jurists and judges and likely contributed to the present animosity towards arbitration6 . Two years later, a similar approach was adopted in another case that involved the state of Qatar in 1953, where the arbitral tribunal decided that the Qatari law was the proper law to apply, but then refused to apply the Qatari law on the ground that:

"I am satisfied that Qatari law does not contain any principles which would be sufficient to interpret this particular contract." 7 The same dismissive approach to Arab laws was applied a few years later against the Kingdom of Saudi Arabia, where the arbitral tribunal found that "Some of the effects of the Concession Agreement cannot be governed by the law of Saudi Arabia, both because of objective considerations and because of the subsequent conduct of the Parties." 8 Demonstrably, the history of arbitration in the Arab world has not been supportive (and sometimes has even be derogatory) to the national laws of the Arab countries, seemingly favoring western laws. This history strengthened the view that arbitration is a western dispute resolution mechanism not one that has been an integral part of the legal system in the Middle East for centuries.

Unsurprisingly, then, many Arab countries became suspicious that international arbitration, as a perceived western process, would not provide them with a fair resolution to their disputes. This could explain, to some extent, the existing animosity of certain national courts in Arab countries to international arbitration. By way of example, the state entities in Saudi Arabia are still forbidden until now by law from agreeing to arbitration without obtaining explicit consent by the President of the Council of Ministers or a legal provision permits that entity to enter into arbitration 9 . Furthermore, in most other Arab states:

(1) arbitration agreements represent an effective waiver of the fundamental right to litigate cases before the judiciary, (2) the scope of the arbitration agreements must be narrowly constructed to specific issues in dispute, and (3) Moreover, agreeing to arbitration in many Arab countries require certain problematic capacity requirements.

This historical background is closely connected to issues being studied in this dissertation as it accounts for the lack of full recognition of arbitration as a dispute resolution mechanism in the UAE.

In particular, this historical context has a reflection, even indirectly, on the main issue being studied in this dissertation, namely:

-The frequent number of arbitral awards being annulled in the UAE, and -The jurisdictional challenges to arbitral tribunals in the UAE.

Having this negative perception in mind, and following the globalization of international trade opening channels between the Middle East and the western world, Middle Eastern countries were forced to accept that arbitration has been increasingly accepted worldwide to resolve domestic and international commercial and investment disputes. More than 13 Arab countries joined the 1958 UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the 'New York Convention') which enables enforcement of an award in any of its 159 Contracting States 10 to ease enforcement of arbitral awards.

This progress came into force despite the fact that international arbitration was perceived as a submission to the Western process that may not provide sufficient consideration to the Arab laws and customs. 11 Further, many Arab countries have actually adopted a modern arbitration law based on the model law prepared by the United Nations Commission on International Trade Law ("the UNCITRAL Model Law") 12 .

Therefore, establishing legislative and institutional structures in the UAE that are supportive to arbitration is an important pillar to support the UAE's economic environment and therefore the UAE government's strategic plans to diversify the economy and continue growing even after oil production ceases.

In an attempt to support the UAE's efforts at economic diversification and reduced dependence on oil revenues, the UAE government implemented long term plans to develop and modernize the arbitration processes in the UAE. It created modern arbitral institutions, including the Dubai International Arbitration Center (DIAC) established by the Chambers of Commerce of Dubai, the Dubai International Financial Centre (DIFC Arbitration Center), the Abu Dhabi Commercial Conciliation and Arbitration Center (ADCCAC) and Abu Dhabi Global Market Arbitration Center (ADGM). Each of these arbitral institutions provides appropriate rules for their functioning.

The UAE has also introduced financial free zones, specifically DIFC in Dubai and the Abu Dhabi Global Market in Abu Dhabi; both based on English laws in order to attract foreign investors familiar with common law jurisdictions.

The UAE also joined the New York Convention on 2006 in order to streamline enforcement of foreign arbitral awards in the country.

However, the UAE is facing a profound problem in its arbitration system; this problem is well known in the arbitration community in the UAE and can be identified by searching articles and reports issued by local and international law firms operating in the UAE.

In essence, arbitration is a relatively expensive dispute resolution mechanism. Arbitration centers, arbitrators, party representatives, and experts typically charge considerable fees for their services in arbitration cases.

Further, arbitration is not always the most efficient dispute resolution mechanism; arbitration could involve many complicated technical and legal matters that may take years of litigation. Further, parties believing that arbitration is not proceeding in their favor tend frequently to obstruct the proceedings and develop tactics to complicate and prolong the arbitral proceedings.

In 2013, the United Nations Conference on Trade and Development (UNCTAD) reported that arbitration centers' fees and tribunal expenses and fees, on average, exceeded USD 8 million per party per case.

A study of investor-state arbitrations carried out under the Arbitration Rules of the International Centre for Settlement of Investment Disputes (ICSID) concluded that between the financial years 2011 and 2015, on average, claimants and respondents incurred costs of approximately USD 5.6m and USD 4.9m, respectively per case. 13 Under these circumstances, it is undesirable for a party to an arbitration to consume considerable time, money, and resources in arbitral proceedings to obtain a favorable award and then face a situation where the national courts set aside the arbitral award in which hundreds of millions, or even billions of dollars, are at stake. As such, the award cannot be enforced in the judiciary and all costs and time paid to obtain the award go in vain.

This background raises several critical issues as addressed by this dissertation:

Annulment of Arbitral Awards in the UAE

After rendering an arbitral award, the award debtor may decide to oppose the recognition or enforcement of the award by the national court where the award creditor seeks to enforce its award within its jurisdiction.

Annulment of arbitral awards after a judicial review means, in effect, that the party who won the arbitration but lost the enforcement challenge will need to restart new arbitral proceedings from the beginning and the process will start over again. This is a daunting prospect for even the most determined, sophisticated, resilient claimants where they need to re-spend considerable time, and costs to obtain a new arbitral award in case the reason for setting aside the award is related to lack of substantive jurisdiction by the arbitral tribunal or other procedural defects.

This issue becomes more relevant, severe, and frustrating when the grounds predicated upon to set aside the arbitral award are related to insignificant procedures that are neither determinative to the eventual outcome of the dispute nor relevant to the integrity and coherence of the arbitral award or proceedings.

In the UAE, recognizing arbitral awards is a significant concern to parties to arbitral proceedings and to arbitrators taking the most care to render awards enforceable at law and even to the arbitral institutions.

Many law firms operating in the UAE are aware that arbitral awards are being set aside by the UAE courts for apparently insignificant technical faults. 14 This fact is being admitted publically in arbitration conferences and can be found in many articles and dissertations 15 .

The insignificant reasons for setting aside arbitral awards as well as the number of cases confirming the setting aside of arbitral awards, and establishing rules for future setting aside of awards by lower national courts, has led many commentators to label the UAE as being an unfriendly jurisdiction to arbitration.

In order to demonstrate the significance of the problematic issue that this dissertation is addressing, below are quotes from law firms operating in the UAE that addressed this problem in their published articles:

The Global Arbitration Review (GAR), which is the leading resource on international arbitration news and community intelligence, published under its 2016 review for the UAE that:

"It is common for losing parties to challenge awards on procedural grounds that they have not raised previously and are only loosely connected to the CPC; this may appear to be spurious and unjust. Many parties seek to stretch the wording of the CPC far beyond what it was intended to guard against in an attempt to establish some defective procedural issue. However, despite this seeming manipulation of the system, the UAE Courts continue to be prepared to hear these questionable arguments. Furthermore, it is clear from reported case law that the courts habitually interpreted the CPC provisions inconsistently and have frequently annulled awards because of only a minor technicality. Any party involved in arbitral proceedings in the UAE must therefore be aware of this" 16 The International Chamber of Commerce (ICC), the world's largest business organization, representing more than 45 million companies in over 100 countries 17 , described arbitration in the UAE, as follows "Given the broad and not always arbitration-friendly language used in the current law, the UAE courts have sometimes tended to issue restrictive or inconsistent decisions, which have led parties to become wary of the courts' powers to intervene in or interfere with the arbitral proceedings. While the UAE Government has attempted in recent years to find solutions to issues that have arisen, some of these attempts have resulted themselves in further skepticism" 18 .

Bryan Cave Leighton Paisner asserts that:

"While arbitration is becoming increasingly popular in the UAE, common procedural issues continue to be raised which threaten the efficiency of proceedings and the enforcement of final awards. ... It can sometimes be difficult to be certain what is and is not acceptable. With uncertainties threatening to invalidate an often long-awaited decision, it is best to remain cautious" 19 Bryan Cave Leighton Paisner argues further that:

"The UAE's position on domestic arbitration is mixed. Common law lawyers will find it surprising that some courts take such an overly technical approach to compliance with the local arbitration law, even allowing a respondent to rely on its own failings to annul an award." 20 Similarly, Clyde and Co. LLP confirm that:

"Despite the fact that arbitration is an increasingly popular and accepted form of dispute resolution in the UAE, we have seen UAE courts continue to rely on the requirements set out in the Civil Procedure Code [which are replaced by the UAE Federal Arbitration Law] to annul arbitral awards. In many cases, Awards have been annulled on simple procedural grounds" [START_REF] Dhabi | Court of Cassation decision[END_REF] DWF (Middle East) LLP provides that:

"The UAE Courts even proved susceptible to formalistic procedural grounds, which are commonly invoked in the ratification process of domestic awards under the applicable provisions of the UAE Civil Procedures Code, for setting aside foreign awards. A flagrant example of the formalism applied to domestic awards is the infamous Bechtel case (International Bechtel v. Department of Civil Aviation of the Government of Dubai, Dubai Court of Cassation, petition No. 503/2003, judgment dated 15 May 2005), in which a Dubai award involving a foreign party was set aside by the Dubai Court of Cassation for failure by the arbitrators properly to follow the oath-taking procedure which is mandatory for the hearing of witnesses under the UAE Civil Procedures Code" [START_REF][END_REF] In addition, Hadef and Partners magnified the importance of the jurisdictional matters in arbitration by confirming that:

"This once-grey area [jurisdictional issues for arbitration] has prevented many from pursuing arbitration proceedings. Many viewed the risk of having an arbitral award annulled for lack of authority of the opposing side to be too great a risk" [START_REF] Dhabi | Court of Cassation decision[END_REF] This dissertation studies this particular problem; it starts with a brief introduction to the UAE judicial system, including different jurisdictions and courts within the UAE that are competent to recognize and enforce arbitral awards.

In order to understand and diagnose this problem, it is essential to understand the grounds to set aside arbitral awards in the UAE. To this end, it was insufficient to read the Articles of law only. Instead, it was imperative to study an extensive number of case law in the UAE to conclude the UAE courts' approach, interpretation, and application of UAE law to arbitral awards being set aside by the judiciary.

Studying UAE jurisprudence on cases confirming setting aside arbitral awards is one of the main themes being studied in the First Part of this thesis; the span of the study extends from 1995 to 2018.

In order to diagnose the root causes of setting aside arbitral awards, it was essential to study each case that confirmed setting aside arbitral awards by UAE courts.

Out of several hundred case laws in the UAE included in the study, over one hundred thirty case laws confirmed setting aside both domestic and international arbitral awards; each of these case laws was analyzed and discussed with particular emphasis on the problematic issues or procedure causing annulment.

Indeed, this list is non-exhaustive, but only it illustrates that the UAE laws (even after the latest amendments) and the interpretation of the UAE courts to the UAE laws are generally not supportive of arbitration. Setting aside this large number of arbitral awards is a significant challenge facing the UAE government's successful efforts towards modernization of the UAE legal system, which is part of the overall plans of the UAE government.

While the UAE courts' recognition and acceptability of arbitration improved over time, parties seeking to invoke an arbitration agreement or enforce an arbitral award in the UAE should need to be mindful of 'the [START_REF][END_REF] Kluwer Arbitration Blog, Enforcement of New York Convention Awards in the UAE (Part I): Quo vadis? Gordon Blanke (DWF (Middle East) LLP)/July 26, 2012, http://arbitrationblog.kluwerarbitration.com/2012/07/26/enforcement-ofnew-york-convention-awards-in-the-uae-part-i-quo-vadis/ historical judicial hostility toward arbitration' or the failure of state arbitration law to mandate enforcement of arbitration agreements.

In order to suggest solutions to this problem, the research takes a comparative approach to contrast the UAE recognition and enforcement process of arbitral awards with more developed jurisdictions.

France, naturally, is the primary jurisdiction for this comparative research. France has an international reputation as being one of the most (if not the most) supportive jurisdiction to recognizing arbitral awards and arbitration in general as a dispute resolution mechanism.

Despite consuming considerable time searching for cases where the French courts set aside arbitral awards, only twenty-two case laws were identified where the French courts upheld the setting aside of arbitral awards. This relatively low number confirms the worldwide reputation that annulment of arbitral awards by the French courts is factually a rare incident given the considerable number of awards seated and/or being enforced in France.

Further, the study of the grounds used by the French courts to uphold setting aside arbitral awards reveals that only serious procedural irregularities affecting the outcome of the dispute or the integrity of the arbitral process constitute grounds to set aside awards. This would demonstrate the French Courts' positive attitude towards arbitral awards even if such awards were set aside in the country of the seat of arbitration.

These grounds include fraud, corruption, the underlying contract is illegal or contains sever irregularity, issues related to an arbitrator's impartiality or independence, public policy, violating the due process including the Principle de la contradiction and equal opportunity to each of the parties to present its respective cases, and the arbitral tribunal wrongfully upholds or declines jurisdiction.

All these grounds are serious issues affecting the proper administration of justice and go deep to the substance of the arbitration process.

In contrast, the study of the UAE jurisprudence regarding setting aside arbitral awards in the UAE reveals that relatively insignificant technicalities were used as grounds to set aside arbitral awards. This includes lack of explicit and specific authority to enter into arbitration agreements, exceeding the time-limit to render a final award, lack of signature for each page of the award, failure to provide a date to the award, arbitrators not signing the award within the territories of the UAE, failure of a witness to swear an oath according to the format adopted in courts, and failure to comply with the pre-arbitration procedures.

The broader comparative perspective reflects a consistent pattern that most developed jurisdictions generally respect, support, and recognizes arbitral awards. This has developed a general perception among parties to arbitration that arbitral awards, once issued, should be enforced voluntarily before initiating the enforcement process, whereby award debtors do not seek annulment and voluntarily satisfy the arbitral awards before the commencement of the enforcement proceedings due to their prior knowledge that national courts are likely to recognize and respect to arbitral awards.

A Queen Mary Arbitration Survey asking about enforcement in 2008 found that:

"84% of the participating corporate counsel indicated that, in more than 76% of their arbitration proceedings, the non-prevailing party voluntarily complies with the arbitral award; in most cases, according to the interviews, compliance reaches 90%." [START_REF] Dhabi | [END_REF] Another academic analysis on enforcement of international arbitral awards issued by the American Arbitration Center reveals that (i) 89% of awards complied are satisfied before any court orders were issued, and (ii) majority of awards denied enforcement were related to lack of assets of the award debtor, rather than lack of a credible enforcement process. The study concluded the following: [START_REF][END_REF] American Arbitration Association (AAA) Arbitral Awards

Award Complied 100

Voluntary Compliance 61

Compliance after Negotiations 27

Court Orders 12

Refused Execution 35

Reasons cited for non-compliance by the prevailing party Bankruptcy 14

Disappearance 6

Non-responsiveness 9 lack of practical court enforcement 6

In a survey conducted by PwC and Queen Mary University in 2008, voluntary compliance of arbitral awards in the US reached, in most cases, to 90%. The study concluded that:

"Although an arbitration process can lead to an enforced arbitral award, this study reveals that voluntary compliance with an award, or settlement is the most common outcome from arbitration procedures." 26 Another survey from 2008 found that users of arbitration reported that only 11% of all cases required the usage of enforcement proceedings to satisfy awards. Less than 3% of cases had genuine problems with enforcement.

Even then, the most prevalent problem was that the opposing party lacked assets (46% of the 3%) and an even smaller minority were related to problems with the New York Convention (6% of the 3%) or hostility to the enforcement of foreign awards (17% of the 3%). [START_REF]Symposium: Economic Competitiveness and the Law[END_REF] Similarly, most arbitral awards in awards England, Wales, and Northern Ireland are enforced voluntarily by award debtors. 28 A high evidentiary threshold should be met in order for the grounds for challenging awards to be met, and rare are those cases where the challenges have been found successful. 29 The above surveys and studies reinforce the theory that voluntary compliance with arbitral awards is a fundamental feature of most modern jurisdictions.

The above position is clearly far more developed than the position in the UAE, where many arbitral awards are being annulled which motivates awards debtors not to satisfy awards voluntarily. Instead, the UAE courts' repeated precedents for annulling arbitral awards and the unpredictability of the results of the recognition cases incentivizes award debtors to behave more obstructively both during the arbitral proceedings and during the enforcement of arbitral awards before national courts.

Indeed, the robust enforcement mechanism involving legislative reforms and national courts' interpretation of the law in a manner supportive to arbitration ensures that majority of award debtors comply with arbitral awards without the need for lengthy enforcement proceedings and cause few cases actually to require the usage of these enforcement mechanisms. 30 This would improve user confidence in arbitration and would enhance the perception that the system works. 31 Legislative reforms and improving the UAE courts' attitude towards arbitral awards would frequently improve timely voluntary compliance with arbitral awards, which would positively impact the efficiency of arbitration in resolving commercial disputes and reduce the gap between the UAE and more developed jurisdictions as set out above.

Moreover, the issue of setting aside arbitral awards by the UAE mainland courts is more serious due to the following issues:

1. The UAE Federal Arbitration introduced on 16 June 2018 does not introduce noticeable improvement compared to the Repealed Arbitration Chapter of the UAE Civil Procedures Code that used to govern the arbitration procedures, especially with respect to the annulment of arbitral awards. Therefore, the large number of case laws confirming annulment of arbitral awards remains a continuing risk.

2. The jurisdiction of DIFC Courts to recognize arbitral awards was curbed by the consistent decisions issued by the joint judicial committee formed to resolve the conflict of jurisdictions between Dubai mainland and DIFC Courts in the years 2017 and 2018, and 3. The Abu Dhabi Global Market Courts have not been tested for many cases to understand whether they can enforce arbitral awards in the mainland of Abu Dhabi.

Therefore, enforcing arbitral awards in the mainland of the UAE, relying on the provisions Federal Arbitration Law, and prosecuting actions before the UAE national courts remain, by far, the most frequently used venue to enforce arbitral awards in the UAE. This particular venue has significant limitations, including the provisions of law and application by the UAE courts. This is one of the main issues being studied by this dissertation, with proposed solutions to it also presented.

Prudent arbitrators should be mindful throughout the arbitration proceedings of technicalities that may give rise to challenges against their awards during actions of enforcement. Many arbitral tribunals consider the enforceability of their eventual awards and protecting these awards against actions of annulment in the judiciary as one of the main issues in conducting the proceedings, especially in jurisdictions that are not habitually supportive of arbitration.

This thesis provides a practical guide to arbitrators and parties acting in arbitral proceedings seated in the UAE or that are envisaged to be enforced in the UAE on the procedures and matters that should be observed in order to have arbitral awards enforceable at in the UAE national courts.

Studying the procedural issues in arbitration affecting recognition and enforcement of arbitral awards in the UAE is particularly useful for arbitrators who do not have a legal education. The rising trend in modern arbitration is to have professionals from engineering and finance act as arbitrators in cases in jurisdictions where the due process and public policy considerations in relation to arbitration are of particular importance.

In order to understand thoroughly the UAE courts' interpretations of the UAE law that caused setting aside this considerable number of arbitral awards, this dissertation will study more than 220 case laws related to the subject and will address the ongoing improvement in the UAE Cassation decisions in respect of recognizing arbitral awards.

Nullity Related to Exceeding the Time -Limit for rendering an award

Unlike the UNCITRAL Model Law, the UAE law allows setting aside arbitral awards in case the time-limit for rendering the final award is exceeded by the arbitral tribunal.

In principle, UAE law respects the parties' liberty to agree to a specific time-limit for the arbitral award; they need to adhere to this time-limit. However, in the event the parties did not agree on the time-limit, the arbitrators need to render the award in six months.

The UAE jurisprudence confirms that any extension of the time-limit for rendering the final arbitral award must take place in one of the following forms:

(1) Either written agreement between the parties to extend the time-limit,

(2) One of the parties has to obtain a court judgment that the time-limit is extended. In such a case, the action must be brought before the court before the expiry of the old timeframe, or

(3) The mere silence of one of the parties to the extension of the proceedings shall not mean an implied acceptance since silence is not an acceptance under UAE law.

At the expiry of the arbitration agreement, the parties can take any of the following actions:

(1) Either go to the national courts and claim the expiry of the arbitration agreement and bring a court action instead, or

(2) Wait until the award is issued (given that it needs to establish its position for the claim of expiry of the arbitration agreement during the proceedings) and then the award debtor can bring an action to claim nullity of the arbitral award.

Other grounds for nullity of arbitral awards in the UAE are:

1. Arbitrator's failure to take an oath for witnesses 2. Nullity related to lack of deliberations between the tribunal members 3. Nullity related to arbitrator's failure to set forth the first hearing date in the award 4. Nullity related to arbitrator's failure to set forth the full name of the parties and date in the supplemental award 5. Nullity related to the arbitrator's failure to suspend the proceedings when one of the arbitrator's fitness to serve was being challenged 6. Nullity related to piercing the Corporate Veil 7. Nullity related to granting more than the relief sought by the prevailing party granting due to granting compound rather than simple interest 8. Nullity related to the arbitral tribunal's failure to sign all pages of the award 9. Nullity related to the arbitral tribunal's failure to exhibit a copy of the agreement to arbitrate 10. Nullity related to the incompetence of an arbitrator to adjudicate the dispute 11. Nullity related to misapplication of rules related to the party's failure to appoint an arbitrator

In contrast, the Conseil d'Etat in France identified that the grounds for setting aside an arbitral award are limited to the following:

(1) Arbitrability: Where a public body enters into an agreement to arbitrate (or arbitration clause in an agreement) in violation of a rule or law that imposes resorting to administrative courts.

(2) Irregularities: including the circumstances where (i) the arbitral tribunal wrongfully upholds or declines jurisdiction, (ii) the arbitral tribunal is not properly constituted (including as to matters of independence and impartiality), (iii) the arbitral tribunal awards more than sought by one of the Parties, (iv) the arbitral tribunal does not respect due process or (v) the arbitral award does not provide reasons.

(3) Award contrary to public policy: including the circumstances where (i) an award where the underlying contract is illegal or contains sever irregularity, including lack of consent, (ii) the award does not take into account rules and rights applicable to public entities, including the principle of the restrain transferability of certain property rights, and the principle that prerogatives in the public interest cannot be waived, or (iii) the award does not take into account EU public order rules. 32 Therefore, it is clear that grounds to set aside arbitral awards are more extensive in the UAE than other jurisdictions, specifically France, which causes the setting aside of a more significant number of awards in the UAE compared with other parts of the world.

The Jurisdictional Challenges against Arbitrators' Powers in the UAE

Part 2 of this thesis addresses the jurisdictional challenges facing arbitrators in the UAE. Arbitration is essentially a consensual system of dispute resolution; the primary source of an arbitral tribunal's jurisdiction stems from the contracting parties' valid agreement to arbitrate and within the scope of the matters expressly agreed to be submitted to arbitration. In case an arbitral tribunal exceeds its substantive jurisdiction, national courts may not recognize the eventual arbitral award.

The interconnection between Part 1 and Part 2 of thesis is clear, Part 1 demonstrated interalia (27) twentyseven case laws confirming setting aside arbitral awards for reasons relating to arbitral tribunals dealing with matters or differences not consensually submitted to arbitration by the parties.

Arbitration is an exceptional form of dispute resolution; it involves a waiver of a contracting parties' fundamental right to submit their disputes to the judiciary.

Issues related to the jurisdiction of arbitral tribunals are a critical pillar for the stability of transactions and security of the resulting arbitral awards.

The authority of an arbitral tribunal to prosecute a claim, known as the arbitrators' jurisdiction, arises primarily out of a valid and enforceable arbitration agreement, which is broad enough in scope to accommodate the nature of the disputes between the parties and the specific parties to the arbitration. In case any of the parties contests the arbitral tribunal's jurisdiction, the arbitral tribunal's power to decide on that may become an issue. Furthermore, the arbitral tribunal's decision on jurisdiction is subject to the supervision of the national courts.

Arbitral tribunals should act within their limited jurisdiction and deal only with the matters validly submitted to arbitration. National laws of most jurisdictions, including France and the UAE, emphasize the principle that an arbitral tribunal should not exceed its jurisdiction.

In French law, an arbitral award may be challenged where "the arbitral tribunal wrongly upheld or declined jurisdiction." 33 The UAE law does not deviate from this rule, the UAE Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that "the award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope." 34 In addition, most the international conventions related to arbitration confirm the same principle. The New York Convention provides that recognition of an arbitral award may be refused when the award deals with matters beyond the scope of the submission to arbitration. It states that:

"Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that …. ( c ) The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration." 35 The broad primary categories of the jurisdictional challenges that regularly raised by the parties include:

(1) The Existence, validity, and enforceability of the arbitration agreement; and

(2) The Scope of the arbitration agreement;

33 Articles 1492 and 1520 of the French CCP 34 Article 53.1(h) of the UAE Federal Arbitration Law 35 Article V (c) of the New York Convention

The majority of national laws and rules of arbitration by arbitral institution provide that a party who wishes to challenge the arbitrator's jurisdiction should raise the challenge at the beginning of the arbitration proceedings, or as soon as the objecting party becomes aware of the grounds for the challenge, failing which, the right of the party to object jurisdiction shall be waived. However, jurisdictional challenges may be raised to national courts even after an award is rendered. Some of the jurisdictional challenges are genuine, but many others are used for purely tactical reasons; as a result, it is good practice for arbitrators to confirm with the parties that they do not have jurisdictional objections to deciding the dispute.

Set out below the main jurisdictional issues studied in this dissertation:

1. Capacity to enter into arbitration agreements: One of the profound jurisdictional issues in the UAE is the fact that the UAE laws contain provisions that make it increasingly difficult to enter into a valid agreement to arbitrate. In general, UAE law requires contracting parties to verify the internal authorization of their counterparties in order to ensure that the general assembly of joint-stock companies or the general manager of limited liability companies (LLC) signs the agreement to arbitrate.

Moreover, even if the signatory to the contract that includes an arbitration clause is having a general power of attorney, this shall not be valid authorization to bind a party to arbitration unless the delegation specifies arbitration by itself.

Consequently, entering into arbitration agreements is problematic for all types of legal entities in the UAE. It appears a rare case where a manager of an LLC company signs an agreement and further it is factually rare to have the general assembly of public joint-stock companies sign agreements.

Even if there is a proper delegation by these authorities, it remains problematic whether the authority given for those individuals representing the company were specific and expresses to arbitration, where the general power of attorney shall not be sufficient to delegate a person to arbitration.

The Dubai Court of Cassation was clear that when contracting parties enter into an arbitration agreement, each party must review and verify the authority of its counterparty to enter into arbitration and this authority must be clear, explicit, and specific.

Applying this principle could affect the safety and confidence in commercial transactions in general.

Failure to observe this standard has caused tens of arbitral awards to be set aside by the UAE courts; this dissertation cites twenty-seven case laws issued by the UAE Supreme Courts confirming the setting aside of arbitral awards for reasons related to the incapacity of the signatory to bind a legal entity to arbitration.

This procedure is utterly impractical as contracting parties should have confidence in the representation of their counterparties in contracts and should not doubt or question the internal authorizations within the parties representing their organizations.

However, the UAE jurisprudence has historically undergone two phases of improvements in this regard:

(1) The first phase of improvement (from 2007 to 2013) in Dubai and Abu Dhabi: During this phase, the Dubai Court of Cassation held that the authority to bind a party to an arbitration agreement could be express, implied, or ostensible. This judgment softened the strict approach customarily requested of parties to verify the actual authority granted to agents to arbitrate rather than relying on apparent authority.

(2) The second phase of improvement (from 2015 up to 2018) in Dubai only, starting from the year 2015:

The Dubai Supreme Court has issued important judgments that depart from their former approach concerning authority to enter into arbitration agreements.

These judgments do not represent the consistent decisions of the UAE Supreme Courts since some conflicting decisions have been decided to the contrary. However, since this thesis supports the arbitration jurisdiction when validly agreed to it, these judgments upholding the arbitration jurisdiction represent the modern approach of the UAE courts in recognizing and enforcing agreements to arbitrate.

This recent positive movement in the second phase with regard to acceptance of arbitration jurisdiction is only in the Emirate of Dubai. On the other hand, the situation is entirely different in Abu Dhabi; therefore, the remaining emirates under the Union Supreme Court jurisdiction mostly still follow the first phase of improvement set out above.

Furthermore, the Dubai Court of Cassation itself tends to relapse from this modern view; this emerged in particular jurisprudence by the Dubai Court of Cassation, where the traditional approach was accepted before the court. Therefore, this improvement is not in all courts in the UAE (only in Dubai Courts) and even the decisions of the Dubai Courts are inconsistent in this regard since a number of recent decisions depart from this view.

Following the issuance of these decisions by the Dubai Court of Cassation, when parties proceed to ratify arbitral awards before the Dubai Courts and rely on these recent Cassation decisions before the lower courts in Dubai, still certain lower courts' do not follow the same jurisprudence of the Dubai Court of Cassation's traditional approach.

This contradiction has increased the unpredictability of the UAE courts' acceptability of arbitral awards and provides arbitration practitioners substantial doubts that their decisions may be recognized or enforced. As stated above, the enforceability of awards is one of the focuses for arbitrators.

One of the essential recommendations of this dissertation is that the modern jurisprudence supporting the arbitration jurisdiction should be incorporated in UAE law and/or the practice of the UAE courts which keep issuing contradictory decisions in that respect, this can be performed regardless of whether the jurisprudence supporting this view is from the UAE or from other developed jurisdictions, notably France.

2. The Jurisdiction of the UAE Financial Free zones: Recent years witnessed the rise of the financial free zone jurisdictions in Abu Dhabi and Dubai and using these jurisdictions, which are adopting the common law model and are supportive to arbitration, as a conduit to enforce arbitral awards outside the national courts of the UAE is an increasing trend. This dissertation addresses this phenomenon, which created a conflict of the jurisdiction

The first financial free zone is the DIFC Courts, which is based in the DIFC that is a separate financial free-zone with its own set of laws based on have been supportive of recognizing arbitral awards.

The analysis of the jurisdiction of DIFC Court to hear a claim for judicial review of arbitral awards is illustrated in detail in this dissertation.

Having regards to the unpredictability of the mainland courts Dubai (and indeed the UAE generally) in enforcing arbitral awards and the considerable number of arbitral awards that were set aside by the Dubai Courts, parties were seeking to enforce arbitral awards in DIFC Courts as a conduit to enforce arbitral awards in Dubai Courts in order to circumvent the use of Dubai Courts that were labeled as being anti-arbitration friendly.

DIFC Courts confirmed, in a number of decisions, that they have jurisdiction to hear claims for ratifying and enforcing arbitral awards even in the event where the award debtor has no assets in DIFC.

Following the issuance of these decisions, many law firms in the UAE considered the impact of those decisions to be potentially very significant, and capable of altering the enforcement landscape in the UAE. 36 Law firms predicted that if the Dubai Courts follow this principle, the result may be that some judgments, which the Dubai Courts may not have enforced directly, would now be capable of enforcement in Dubai using this route.

Therefore, the DIFC Courts were being used as a conduit to enforce arbitral awards and foreign court judgments in the Dubai mainland. Parties and law firms expected to use this conduit to overcome the significantly problematic issues set out in Part 1 of this thesis regarding the unpredictability of the Dubai mainland courts (and indeed the UAE generally) in enforcing arbitral awards and the considerable number of awards which were set aside by the Dubai Courts. It is well known in the UAE that the DIFC Courts are more favorable to arbitration than Dubai mainland Courts of both domestic and foreign arbitral awards than the Dubai mainland courts.

Therefore, the connection between the annulment of arbitral awards and the jurisdictional matters is cohesive; one problem leads to the other.

This situation created a conflict of jurisdiction between DIFC and Dubai onshore courts. The Dubai government established a Joint Judicial Committee in order to resolve this conflict, which issued a number of important decisions in this regard.

Generally, the Joint Judicial Committee ruled in favor of the Dubai Courts whenever any conflict of jurisdiction exists unless the dispute has a specific connection to the DIFC financial free zone. The committee reasoned that the Dubai Courts have the 'general jurisdiction'.

3. The Jurisdiction of the ADGM: The ADGM is a new jurisdiction established in 2013 in Abu Dhabi Free Zone. The ADGM is a common law jurisdiction that has an independent court system and judicial authority that are separate from the UAE federal laws as well as the Abu Dhabi laws.

Unlike the DIFC Courts, the ADGM has adopted the entirety of the English common law. In addition, the ADGM adopted a modern arbitration law enacted by the Board of Directors of the Abu Dhabi Global Market.

On 11 February 2018, the ADGM courts entered into a Memorandum of Understanding with the Abu Dhabi Judicial Department, to allow for the reciprocal enforcement of judgments, decisions, orders, and ratified or recognized arbitral awards between the ADGM Courts and the Abu Dhabi courts37 .

This direct route of enforcement for ADGM Court judgments and/or ADGM arbitral awards in the onshore Abu Dhabi Courts is a significant advantage when compared with the potentially lengthy and complicated onshore recognition and enforcement. The same procedures would apply to foreign court judgments and foreign arbitral awards.

However, applying the same principle, the use of ADGM as a conduit jurisdiction for enforcement of arbitral awards in Abu Dhabi mainland will depend upon the interpretation and application of ADGM's laws in cases that will probably consume extensive practice and time before there is a firm position on the question.

Further, the intervention of the UAE Union Supreme Court into jurisdictional disputes between ADGM Courts and Abu Dhabi onshore Courts may take considerable time to be resolved and the outcome of which cannot be predicted. 38 4. The Jurisdiction on Complex Arbitrations: Dealing with multi-contract arbitration has created other jurisdictional issues both in the UAE and internationally. In the absence of legislative direction providing for consolidation of arbitral proceedings, different factors could generally affect the decision on jurisdiction as to whether the consolidation of multi-contract arbitrations is appropriate.

It is a fact that prudent businesspersons expect a resolution for their entire disputes before the same arbitral tribunal. However, the tribunal deciding on consolidation should be mindful of the statutory powers conferred upon it and should not order consolidation where the tribunal has a risk of not obtaining a decision enforceable at law on the ground of exceeding the substantive jurisdiction of the arbitral tribunal.

The consolidation dilemma can be framed as a struggle between party autonomy and efficiency. On the one hand, ordering consolidation without the consent of all parties can be contrary to party autonomy. As a result, consolidation without consent is not without risk, bearing the risks that may affect the recognition of the award under the New York Convention 39 .

In the meantime, fragmenting a multi-contract transaction before several arbitral tribunals typically leads to obvious procedural inefficiencies, including the duplication of efforts across multiple proceedings, causing higher attorney fees, arbitrator fees and administration fees, systemic inefficiencies (where competing tribunals deciding similar or identical claims and factual issues) and conflicting results and causations.

Concerning conflicting dispute resolution agreements, the English courts concluded that there is a "presumption in favor of one-stop adjudication." 40 This presumption poses that parties intend to resolve their disputes in one forum will only be displaced by precise wording to the contrary.

The English courts resolved this question by looking to the agreement that was "at the commercial center of the transaction" 41 or identifying the contract under which the substance of the dispute arose. 42 The French Court of Cassation supported consolidation when it was found that the breach in the second agreement fell within the scope of the first agreement. 43 The balance of jurists favoring and opposing consolidation under different jurisdictions is studied in detail in the dissertation.

5. The remaning jurisdictional Challenges: The main jurisdictional challenge facing an arbitral tribunal seated in the UAE is related to the capacity to enter into an arbitration agreement. This conclusion is due to the considerable number of the arbitral awards that were set aside due to this jurisdictional matter; and the frequency that parties used and continue using this jurisdictional challenge before both arbitral tribunals and national courts, as analyzed in the case laws set out in this dissertation.

This dissertation shall study each of the above jurisdictional challenges facing arbitral tribunals seated in the UAE in addition to other issues of jurisdiction related to the following:

In particular, Article V( 1 PT Thiess Contractors Indonesia v PT Kaltim Prima Coal and Anor [(2011] EWHC 1842 (Comm) Decision by the French Supreme Court on 14 May 1996, First Civil Chamber, 1997 (1) The arbitrability of the Escrow Account Law: Following the global financial crisis started in 2008, the Dubai government issued the Dubai law Number 8 for the year 2007, which is one of the essential pieces of legislation in protecting investors' payments into real estate, whereby any real estate developer is obliged to invest purchasers' monies into an escrow account dedicated for the construction of the relevant projects. Despite the importance of this legislation, arbitral tribunals are facing challenges to uphold jurisdiction to apply this law.

(2) The jurisdictional issues for agreements assigned under financing transactions: the use of Islamic banks is a customary and a prevalent financing structure in the UAE. Islamic banks in the UAE and all over the world, purchase assets being financed and resells these assets to their real investors and other asset purchasers on an installment basis with a premium to make profits to replace interest (this is called in accounting 'sale-leaseback arrangement' when the bank purchases assets from the debtor).

As part of the financing process, investors and contracting parties to Islamic financing agreements enter into an 'asset assignment agreement.' By this agreement, the borrower assigns all its rights and obligations under the sale and purchase agreement to the bank. Furthermore, the bank replaces the real estate or asset purchaser in all clauses in the agreement where the real investor's identity is indicated. As such, the bank becomes the legal owner of the real estate property. Arbitral tribunals are facing jurisdictional issues with respect to challenges to uphold jurisdiction to the party that assigned to the agreement to the bank.

(3) Jurisdictional challenges related to failure to assign specifically the agreement to arbitrate: Arbitration cases related to construction disputes are the most common form of arbitration disputes in the UAE.

The formation of construction contracts takes a complete process, including a tendering process, where the contractor or the developer issues the tender documents to the shortlisted main contractors being considered for the tender. Following the completion of the commercial and technical evaluation and choosing the contractor that the developer will work with, this selected contractor issues an acceptance letter and signs the tender documents that were previously sent by the developer to the contractors.

(a) This is a common way of offer and acceptance in this industry, where many technical drawings are exhibited to contracts, and standardized tender documents need to be in place to make sure the tendering process is standardized.

(b) Jurisdictional issues are faced by arbitral tribunals in the UAE where this process of reference to arbitration agreements has been problematic with regard to the referencing to arbitration clauses in other documents.

(4) Jurisdictional challenges on piercing the Corporate Veil: the general rule of LLCs is that the personal assets of shareholders are not available to fulfill the liabilities of the company. However, frequently, the holding company of an LLC company is the genuine party to the agreement since it assumed the obligations under the contract.

(a) Since a tribunal's jurisdiction is primarily derived from the parties' express agreement, when piercing a Corporate Veil due to reasons that could be related to the high degree of dependence of a subsidiary on its holding company, the holding company could have strong resistance that it did not consent to be a party to the arbitration agreement.

(b) Therefore, the holding company may, and frequently does, raise a jurisdictional challenge that the arbitral tribunal does not have jurisdiction on the dispute, while on the same dispute the arbitral tribunal might validly have jurisdiction with respect to the subsidiary.

The Introduction of the First Arbitration Law in the UAE

The UAE did not have an arbitration law until recently. The arbitration processes seated in the UAE was governed by particular provisions of the UAE Civil Procedures Code, specifically Articles 203 -218 44 , which were repealed.

It was only on 16 June 2018 when the UAE introduced the first arbitration law ("the Federal Arbitration Law").

The thesis studies in detail the effect of the new arbitration law, including provisions that remained unchanged under the new law, improvement in the law, and issues that need improvement in the law.

The Federal Arbitration Law was introduced in the middle of the research process in this thesis, which affected the content thesis to a high extent and necessitated that each provision in the Repealed Arbitration Chapter of the UAE CPC to be cross referenced with the new provisions in the Federal Arbitration Law in order to provide an updated view on the UAE law stand, this process consumed considerable time and effort to be done precisely.

The Federal Arbitration Law and is broadly based on the UNCITRAL Model Law, which has been adopted in 111 jurisdictions across the 80 Model Law States that are commonly perceived to be arbitration-friendly jurisdictions. Exceptions to the UNCITRAL Model Law are set out later in this document.

In substance, it is a fact that the Federal Arbitration Law provided a certain degree of improvement to arbitration in the UAE, in particular for issues related to the enforcement process. However, the law does not provide the necessary reform to the present problems related to the annulment of arbitral awards, which remained nearly unchanged under the Federal Arbitration Law.

A separate chapter in this dissertation focuses on the contradiction between the UAE Supreme Courts; the UAE has three Supreme Courts in Dubai, Abu Dhabi, and the Union Supreme Court, each court has its distinct jurisdiction. While all the Supreme Courts apply the same federal laws, each court interprets differently the same laws regulating the recognition of arbitral awards. This dissertation studies these contradictions and suggests the approach that is more favorable to arbitration and more coherent with French laws.

These cases are analyzed in order to unify the UAE Supreme Courts' interpretation and application of the UAE law.

It is the practice of the UAE lower courts to cite the UAE Supreme Courts' interpretation of the law in their judgments. Having contradicting interpretations of law by the UAE Supreme Courts is an issue that should be resolved by a committee from all the three Supreme Courts.

Notable examples of these contradictions include the recognition of the doctrine of severability of an arbitration clause, the recognition of the capacity to bind a legal entity to arbitration, and the recognition of arbitration agreements concluded by reference to other agreements.

At the end of this dissertation, a separate chapter is included to draw conclusions on the improvements suggested to the UAE law in order to have a modernized arbitration system in the UAE by which issues of enforceability of arbitral awards as well as issues of jurisdiction in the Second Part of this thesis can be addressed and resolved. These proposed corrective actions involve both legislative reforms to the Federal Arbitration Law and improvements in the UAE courts' interpretation of the existing laws in relation to the recognition of arbitral awards in order to be more supporting to arbitral awards and the arbitration process.

The suggested improvements include discussions and analysis regarding the following topics: In many civil law countries, recognition of arbitral awards does not take the form of new court action; instead, the court will be asked to issue an Exequatur or 'declaration of enforceability'.

In the UAE, arbitral awards cannot be enforced by providing a declaration of enforcement or Exequatur, as is the case in France. Instead, any domestic or foreign arbitral award, whether institutional or non-institutional awards must be ratified and enforced by the Court of Appeal having jurisdiction. The first UAE arbitration law introduced in 2018 (the Federal Arbitration Law) did not introduce substantial improvements on this front. 45 The action to set aside the award can be escalated to the Court of Cassation. 46 Further, the enforcement of an arbitral award can, in some circumstances, be suspended until the Court of Cassation decides on the matter. 47 In addition, the grounds to set aside arbitral awards are substantial, which if any of such grounds exist, the enforcement shall be refused. 48 As such, it is necessary to provide a high-level understanding of the UAE judicial system.

With the exception of common law jurisdictions in DIFC and ADGM, the United Arab Emirates is a civil law jurisdiction, influenced by French, Egyptian, and Islamic law. As is typical with civil law jurisdictions, there are no binding precedents, although judgments delivered by Cassation decisions are usually respected, adopted, and cited in the decisions by the lower courts. Only local law firms may appear as counsel before courts in the mainland of the UAE.

As the UAE has positioned itself as a regional business hub, arbitration became a widely used dispute resolution mechanism.

When the UAE was being formed (involving the combination of seven emirates), the UAE constitution was drafted to allow for each emirate, in addition to being affiliated to the federal system, to establish its own local courts. This option was elected by three emirates, namely Ras Al Khaimah, Abu Dhabi, and Dubai.

The Federal Supreme Court that has the exclusive jurisdiction inertia where the defendant is a federal body and where cases of conflict of jurisdiction exist between the courts of each emirate 49 .

Whilst there is a federal court system with a Court of Cassation in Abu Dhabi, Dubai and Ras Al Khaimah do not act within the framework of the federal judicial system. Dubai and Ras Al Khaimah in addition to Abu Dhabi are the only emirates having their own courts.

The UAE Supreme Courts in Abu Dhabi, Dubai, and Ras AL Khaimah are the highest courts in the UAE; they will act as an appellate court for the decisions of lower courts and ensure that they apply and interpret the law correctly.

The three emirates of Abu Dhabi, Dubai, and Ras Al Khaimah have their own Courts of Cassation. The Court of Cassation of all other emirates is the Union Supreme Court in Abu Dhabi. 50 The Dubai Courts adopt the civil law system, while the DIFC Courts follow the common law model and have jurisdiction over all disputes that specify DIFC as a valid choice of court and DIFC free zone related matters that do not involve criminal law or family law 51 .

Similarly, the Abu Dhabi courts are divided into national federal courts established pursuant to Abu Dhabi law 23 of 2006 for re-constitution of courts in Abu Dhabi 52 and ADGM courts Established in accordance with Abu Dhabi Law No (4) of 2013.

Only UAE national lawyers have rights to represent parties before the UAE courts.

According to Federal Law Number (23) for the year 1991 amended by Federal Law Number (5) of 2002 regarding the regulation of the legal profession, only UAE national lawyers with a valid license are allowed to appear before the UAE courts.

With respect to the proceedings, the UAE courts generally rely on written memorandums and documentary evidence rather than oral hearings in civil and commercial cases. When appropriate, matters of technical disputes are often referred to an expert registered with the court. Oral evidence is granted by the court to establish facts of a case.

Chapter 1 History and Principles of Arbitration in the UAE

As mentioned, above, the UAE did not have an arbitration law until 3 June 2018. Instead, certain provisions in the arbitration chapter of the UAE Federal Civil Procedure Code 53 (the 'Civil Procedure Code or CPC') used to regulate arbitration seated or being enforced in the UAE.

The UAE has three main arbitration institutions:

First: The Dubai International Arbitration Centre ('DIAC'), which is regarded as the largest arbitration center in the Middles East 54 , it was primarily established by the Dubai Chamber of Commerce and Industry in 1994 as the Centre for Commercial Conciliation and Arbitration. DIAC has rules established by Dubai decree number 11 of the year 2007; the majority of the DIAC are consistent with foreign international arbitrators. However, the DIAC rules have not been updated since 2007, therefore, 12 years of practice between 2007 until 2019 have resulted in several variables and developments, including complex arbitrations, which DIAC may not have coped with.

Second: The DIFC-LCIA Arbitration Centre, which is a joint venture between the Dubai International Financial Centre ('DIFC') 55 and the London Court of International Arbitration ('LCIA'). The DIFC has a modern, UNCITRALbased arbitration law different from the arbitration law applicable in the UAE mainland.

Third: The Abu Dhabi Commercial Conciliation and Arbitration Centre ('ADCCAC'), which is part of the Abu Dhabi Chamber of Commerce on January 3rd, 1993 to be the first center in the GCC to solve national and international commercial disputes.

Parties choosing a seat outside the UAE may enforce arbitral awards in the UAE within the scope of the 'New York Convention'), which enables enforcement of an award in any of its 159 Contracting States.

Parties choosing the UAE as the seat of arbitration, in fact, have two possible alternative seats within the UAE for arbitration: (i) to select any of the Emirates (UAE mainland) which applies the UAE Civil Procedures Code; or (ii) to specify the 'DIFC' which applies the DIFC arbitration law (iii) to specify Abu Dhabi Global Market (ADGM), which is s a financial free zone in the United Arab Emirates, which was established in 2013. The ADGM enacted new arbitration regulations based on the UNCITRAL Model Law in December 2015. However, the arbitration center at ADGM opened its doors on October 2018.

The UAE court system is the regular forum for dispute resolution, and arbitration is considered the exceptional dispute resolution mechanism.

For that reason, under UAE law, an agreement to arbitrate amounts to an effective waiver of a fundamental right to approach the UAE Courts when seeking the resolution of a dispute. It is for this reason that UAE law requires such a waiver to be given by a person with express and specific authority to do so.

In general, if the litigant parties agree on arbitration, a case concerning the dispute may not be brought before the courts. However, if one of the litigants files a case with no objection made by the other litigant before any other plea on the merits of the case, the courts may then consider the case and find the arbitration clause to be waived. 56 However, if an objection (based on any alleged existence of a valid arbitration clause) is raised by the other party before any other plea on the merits of the case, the courts shall find the case inadmissible due to the existence of the arbitration agreement. 55 The DIFC is a financial free zone in the UAE with its own civil and commercial laws, 56 Article 213.5 of the UAE CPC, which is consistent with Article 8.1 of the new Federal Arbitration Law. However, the as per the Federal Arbitration Law, the plea that the court does not have jurisdiction (since the parties agreed to arbitration) must be raised "before submitting any request or plea on the merits" rather than before the first hearing.

And DCC Case number 167 of 2002 issued on 2 June 2002

The 'first session' where an objection to the court's jurisdiction must be raised due to the existence of an arbitration agreement is the session where the Respondent or its representative appears for the first time before the Court. 57 As set out above, in the Middle East generally, arbitration was perceived as a western process that is neither cohesively nor naturally connected to the traditional judicial system that was rooted in the Middle East's more developed countries in the 1950s and 1960s, such as Egypt and Iraq.

Having this negative perception in mind, and following the globalization of international trade opening channels between the Middle East and the western world, Middle East countries were forced to accept that arbitration has been increasingly accepted worldwide to resolve domestic and international commercial and investment disputes.

Further, many Arab countries adopted a modern arbitration law based on the UNCITEAL Model Law.

Moreover, several modern arbitration centers have been established in the Middle East, Cairo International Arbitration Center handled hundreds of cases, the same in several other countries.

In the UAE, three main arbitration institutions most commonly used are the Abu Dhabi Commercial Conciliation and Arbitration Centre (ADCCAC), the Dubai International Financial Centre/London Court of International Arbitration Centre (DIFC-LCIA Arbitration Centre) and the Dubai International Arbitration Centre (DIAC).

The following represents the number of cases prosecuted before DIAC, which is considered the largest institutional arbitration center in the UAE: The financial downturn that occurred in 2008 has, however, left a legacy of arbitration disputes as marked in the above curve. In particular, disputes involved companies in the construction sector, as falling values of real estate and tight liquidity put real estate developers and contractors under extreme pressure and more litigious environment. 57 During ten months in 2008, the Dubai International Arbitration Centre (DIAC), 80% of which are reported to be construction-related, handled claims totaling in the region of USD 5 billion (AED18.4 billion). 58 The financial crisis in the real estate sector also affected the average value per claim in Dubai; while the average value per disputes around the world decreased, the Middle East acted against the trend, with disputes having an average value of USD 112.5 million in 2011 per case, compared to USD 56.25 million in 2010.

However, despite the increasing number of cases and the arbitration centers, still the old perception that arbitration is a western dispute resolution mechanism and an exceptional forum to resolve disputes is still in the back of the minds of many judges and it is not uncommon to see court judgments that do not recognize arbitration and look for the slightest reasons to annul arbitral awards.

This old perception of arbitration is still having a considerable effect on the recognition of the UAE courts to arbitral awards.

A very good example of this proposition is a landmark case law in Dubai of International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government. 59 This case is well-known in the arbitration community in the UAE since it affected the reputation of the UAE as a jurisdiction that is supportive of arbitration. As such, it is important to study this case in more detail.

In Bechtel, the Dubai Court of Cassation set aside an arbitral award seated in Dubai, and the UNCITRAL Rules are applicable to the procedures in so far as it does not violate any applicable laws in the Emirate of Dubai.

The Dubai Court of Cassation determined that the witnesses summoned during the arbitral proceedings did not swear an oath at all since the court concluded from reading the evidence that the arbitrator informed the witness that "I have to inform you as a witness that you are under the obligation to say the truth, failing so, you might have serious consequences as a result. Are you aware of that?" The witness confirmed. 60 The mutual acceptance of the parties to accept the oath formula or the argument that such oath formula is acceptable under the UNCITRAL Rules does not preclude any of the parties to claim nullity subsequently based on Article 216.2 of the UAE CPC which states "an action to set aside shall not be barred by a party has waived his right thereto before the issue of the award of the arbitrators" 61 .

Further, the absence of administering an oath for witnesses is contrary to Article 216.1(c) of the UAE CPC, which states, "The parties may apply for the award of the arbitrators to be nullified when the court considers whether 58 A time for Dubai's arbitration centres to shine by Henry Quinlan of Norton Rose Middle East 59 Bechtel was the prevailing party to this arbitration and was successful awarded to an award for USD 25 million. 60 it should be ratified, in the following circumstances ….. (c) "If there is a nullity in the award or a nullity in the proceedings having an effect on the award." 62 The UAE CPC further states that "the arbitrators should administer an oath on the witnesses and everyone who shall perjure before the arbitrators are considered a committee of the crime of perjury." 63 The Dubai Supreme Court determined that in situations where parties agree to apply the UNCITRAL rules, those rules should be applied to the extent to which they are not in conflict with the mandatory provisions applicable to local arbitration proceedings. The Court held that the arbitrator's failure to request the witnesses to administer an oath was an infringement of the mandatory provisions of Article 211 of the Code of Civil Procedure (Article 33.7 of the Federal Arbitration Law). The arbitral awards were accordingly void.

Bechtel initiated simultaneously two actions before the French and the US courts to appeals to the Dubai Court of Cassations' decision to annul the award.

In the US, Bechtel obtained confirmation and enforcement of the arbitral award in Bechtel's favor that had been annulled by the Dubai Court of Cassation. 64 The Paris Court of Appeal upheld and enforced the award in favor of Bechtel; the court set aside the Dubai Court of Cassation's decision and dismissed the petition of the Department of Civil Aviation to dismiss Bechtel's action.

The Paris Court held that the arbitral award satisfied the entire requirement under the mutual enforcement treaty concluded on between France and the UAE. 65 This case is well-known in the arbitration community in the UAE; it was and remains a landmark case where the UAE, starting from this case in 2003, started to be labeled as anti-arbitration, which in turn affected the credibility and reliability of enforcing arbitral awards in the UAE.

This, in turn, affected international companies' acceptability of the UAE as a seat for their arbitration due to the unpredictability of the attitude of the UAE courts towards arbitration.

Therefore, the old history of the UAE and the Middle East in general, toward arbitration as well as the recent history until 2005 is providing evidence that the UAE is facing profound issue regarding the enforcement of arbitral awards. 62 Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law 63 Article 211 of the repealed UAE CPC which corresponds to Article 33.7 of the Federal Arbitration Law which states that "Unless otherwise agreed by the Parties, the hearing of witnesses, including experts, shall be conducted under the laws of the State"

64 International Bechtel Co., Ltd. v. Dep't of Civil Aviation of the Govt. of Dubai, 360 F.Supp.2d 136 (D.D.C.2005) 65 Bechtel enforcement proceedings in France (Paris Court of Appeal, Chamber 1C, September 27, 2005) Before analyzing this issue in detail, it is important to understand the structure of the courts' competence to recognize or set aside arbitral awards in the UAE.

Section 1 the Competence of Courts to Recognize Arbitral awards in the UAE

The procedure to enforce arbitral awards in the UAE differs according to the seat of the arbitral award being enforced; the main classifications are as follows:

A. Arbitral awards seated or being enforced in DIFC or ADGM (the UAE's financial free zones).

B. Arbitral awards seated or being enforced in the UAE's mainland.

C. Arbitral awards seated outside the UAE (foreign arbitral awards) and being enforced in the UAE mainland or DIFC/ADGM. § 1 Enforcement Arbitral awards through DIFC Courts

The DIFC was launched following the UAE Federal Decree No. 35 of 2004 as a part of Dubai's initiative to diversify its economy and attract foreign direct investment, especially from counties that are more familiar with the common law principles. It is a Financial Free Zone established under the Federal Law No. 8 of 2004. DIFC is an independent jurisdiction within the UAE; DIFC is empowered to create its own legal and regulatory framework for all civil and commercial matters. 66 Articles 42 and 24 of the DIFC Arbitration Law establish that the DIFC Courts have jurisdiction and ought to recognize and enforce arbitral awards irrespective of the jurisdiction they were made.

Article 42.1 of DIFC Arbitration Law states "An arbitral award, irrespective of the State or jurisdiction in which it was made, shall be recognized as binding within the DIFC and, upon application in writing to the DIFC Court, shall be enforced subject to the provisions of this Article and of Articles 43 and 44." [START_REF]Exhibit European Court of Justice Decision: C-144[END_REF] Article 24 of DIFC Court law, provides:

"(1) Pursuant to Article 7(4) By Article 7 of the Judicial Authority Law, the DIFC and Dubai Courts are obliged to enforce one another's judgments [START_REF]Exhibit England's High Court Decision Trust Risk Group SPA v AmTrust Europe Ltd[END_REF] .

As such, the DIFC Court has been used by parties and law firms in creative tactics to enforce domestic and foreign arbitral awards. This issue created jurisdictional conflict between Dubai mainland Courts and DIFC Courts; this conflict will be discussed later in this thesis.

Upon the completion of the recognition process of an award by the DIFC Courts, an order of enforcement will be issued by the DIFC Court, which can be executed through the Dubai Courts. This enforcement mechanism was reinforced by a formal "protocol of enforcement" between the Dubai and DIFC Courts in 2009 and, thereafter, by Dubai Law No.16 of 2011 (which amended Dubai Law No.12 of 2004) which establishes, the jurisdiction of the DIFC Courts and their relationship with the wider Dubai Courts) 70 .

The Dubai law provides that the Executive Judge at the Dubai Courts has no jurisdiction to review the merits of a DIFC Courts' judgment or order prior to its enforcement. Once the DIFC judgment is enforced, it will have the same status as an order of the Dubai Courts and can be enforced in the execution courts of other Emirates under the Civil Procedure Code and in the courts of countries that are parties to the Riyadh Convention. 71 § 2 Enforcement of Awards in the Abu Dhabi Global Market

The ADGM is a newly born jurisdiction established in Abu Dhabi Free Zone established in 2013. The ADGM adopted a common law jurisdiction with an independent court system and judicial authority that are separate from the UAE Federal laws as well as the Abu Dhabi laws.

The ADGM has adopted the English common law holistically together with selected English statutes. There are some carve-outs and modifications of provisions of the English statutes that are not applicable to the ADGM.

This adoption of the laws of England particularly differentiating the ADGM from the DIFC Courts, which does not adopt holistically the English Laws but has its own laws that are based on the English laws. [START_REF]Exhibit England's High Court Decision Trust Risk Group SPA v AmTrust Europe Ltd[END_REF] Article 7 of the DIFC Judicial Authority Law, Law No.12 of 2004 in respect of The Judicial Authority at Dubai International Financial Centre as amended provides " (2) Where the subject matter of execution is situated outside the DIFC, the judgments, decisions and orders rendered by the Courts and the Arbitral Awards ratified by the Courts shall be executed by the competent entity having jurisdiction outside DIFC in accordance with the procedure and rules adopted by such entities in this regard, as well as with any agreements or memoranda of understanding between the Courts and these entities…..."

The ADGM adopts a modern arbitration law enacted by the Board of Directors of the Abu Dhabi Global Market; in exercise of its powers under Article 6 (1) of Law No. 4 of 2013, concerning the Abu Dhabi Global Market issued by His Highness the Ruler of the Emirate of Abu Dhabi.

Article 55 of the ADGM arbitration law sets forth the jurisdiction of ADGM courts in recognizing arbitral awards, which "applies to:

(1) Awards made in arbitrations where the seat of the arbitration is the Abu Dhabi Global Market;

(2) New York Convention Awards; and

(3) All other arbitral awards which are sought to be recognized and enforced in the Abu Dhabi Global Market, irrespective of the State or jurisdiction in which they are made" [START_REF]Complex Arbitrations: Multiparty, Multicontract, Multi[END_REF] Article 57 of the ADGM arbitration law sets out the grounds on which the recognition or enforcement of an arbitral award "may be refused on if:

(1) A party to the arbitration c to it, under some incapacity;

(2) The arbitration agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made;

(3) The party against whom the award is invoked was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present his case; (4) The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognized and enforced; (5) The composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, or failing such agreement, was not in accordance with the law of the country where the arbitration took place; or (6) The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made. (7) If the court finds that the subject-matter of the difference is not capable of settlement in arbitration under the laws of the Abu Dhabi Global Market; or (8) If the court finds that the recognition or enforcement of the award would be contrary to the public policy of the UAE." 73 § 3 Enforcement of Awards in the UAE's Mainland

For arbitral awards seated within the UAE mainland, the award must be recognized and enforced in the UAE national courts before execution.

As set out later, the jurisdiction of DIFC to recognize domestic and foreign awards sought to be enforced in the UAE mainland has been regularized to provide default jurisdiction to Dubai mainland courts unless sufficient connection is established to DIFC Courts. , A similar position is expected to be adopted by ADGM (albeit not tested yet). Therefore, recognizing domestic awards sought to be enforced in the UAE mainland via national UAE courts is perceived to be the only venue to enforce domestic awards.

In assessing whether to ratify or annul an award by national courts, the UAE Federal Arbitration Law (as well as the Repealed Arbitration Chapter) does not permit the courts to reconsider the merits of the tribunal's findings but rather to make a decision on procedural grounds. e. That the arbitral award excludes the application of the Parties' choice of law for the dispute.

f. That the composition of the Arbitral Tribunal or appointment of any Arbitrator was not in accordance with this Law or the agreement of the Parties.

g. That the arbitral proceedings were marred by irregularities that affected the award or the arbitral award was not issued within the specified time-limit.

h. That the award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope, provided that, if the decisions on matters submitted to Arbitration can be separated from those not so submitted, only that part of the award which contains decisions on matters not submitted to Arbitration may be set aside." 74

Section 2 Enforcing Foreign Awards and Judgments in the UAE

For arbitral awards seated outside the UAE and sought to be enforced inside the UAE, foreign arbitral awards must be recognized and enforced in the UAE national courts before execution.

DIFC Courts upheld jurisdiction to recognize domestic and foreign arbitral awards sought to be enforced in the UAE mainland, the laws of DIFC courts permit recognizing arbitral awards "irrespective of the State or jurisdiction in which it was mad." [START_REF]1036 Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions Professor Bernard Hanotiau[END_REF] However, the DIFC Courts' jurisdiction to hear the judicial review of arbitral awards without sufficient connection to the DIFC or assets to be enforced therein has been stopped by the Joint Judicial Committee, as set out in Part 2, title 1, Chapter 3, Section 1 of this thesis.

Since the UAE joined the New York Convention in 2006, the enforcement of foreign arbitral awards in the UAE is regulated by the provisions of the New York Convention of 1958 76 . This is applicable in both the mainland and the free zones in the UAE.

If, however, a foreign arbitral award was rendered in a state that is not a signatory to an international convention (mainly the New York Convention) or a treaty entered by the UAE, the court of enforcement in the UAE must ascertain that the conditions set forth in Article 235 have been met.

Articles 235 and 236 of the UAE Civil Procedure Code, which are not repealed by the introduction of the Federal Arbitration Law, deal with the enforcement of foreign judgments and arbitral awards in the UAE.

In addition, Article 238 of the UAE Civil Procedure Code ensures that applicability of international conventions to the UAE law once the UAE ratifies and accedes to such convention. It states that:

"The rules laid down in the foregoing articles shall be without prejudice to the provisions of conventions between the UAE and other countries in this regard." 77 Article 235 addresses enforcement of foreign court judgments in the UAE in the absence of bilateral enforcement treaty or convention. Article 236 78 provides that the provisions of Article 235 of the CPC are also applicable to foreign arbitral awards.

As per Article 235 of the Civil Procedure Code, orders for the enforcement in the UAE of judgments and orders made in a foreign country may be made on the same conditions laid down in the law of that country for the execution of judgments and orders issued in the UAE. Therefore, the reciprocity approach applies for enforcement of judgments; general executing foreign judgments and arbitral awards in the UAE requires a treaty for enforcement and mutual recognition either unilaterally or multilaterally.

As a general rule, in the absence of an international treaty or bilateral between the UAE and another country for the mutual recognition and enforcement of court judgments, the UAE courts invariably should refuse to enforce foreign court judgments and awards. 79 Furthermore, according to Articles 235.2 and 236 of the UAE Civil Procedure Code, the following requirements must be met in arbitral awards and foreign judgments in general in order to be enforceable in the UAE:

a -that the courts of the UAE had no jurisdiction to try the dispute in which the order or judgment was made, and that the foreign courts which issued it did have jurisdiction over the dispute in accordance with the rules governing international judicial jurisdiction laid down in their law, b-That the judgment or order was issued by a court having jurisdiction in accordance with the law of the country in which it was issued, c -That the parties to the action in which the foreign judgment was issued were summoned to attend, and were validly represented, d -That the judgment or order has acquired the force of res judicata in accordance with the law of the court that issued it, and In order for a party to enforce a foreign arbitral award in the UAE under the New York Convention, a foreign arbitral award must be rendered in a country that is also a signatory to the New York Convention. § 1 Procedure for enforcing foreign arbitral awards in the UAE Article IV of the New York Convention prescribes the documents that should be included in an application to enforce a foreign arbitral award in the UAE, it reads:

"1. To obtain the recognition and enforcement mentioned in the preceding article, the party applying for recognition and enforcement shall, at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy thereof;

(b) The original agreement referred to in Article II 82 or a duly certified copy thereof.

2. If the said award or agreement is not made in an official language of the country in which the award is relied upon, the party applying for recognition and enforcement of the award shall produce a translation of these documents into such language. Practically, in order to enforce a foreign arbitral award in the UAE, the original award (or a duly certified copy) should be notarized by the Ministry of Foreign Affairs of the country where the award was issued and legalized by the UAE Embassy in that country.

Upon receipt of the notarized and legalized award in the UAE, the award should be authenticated by the UAE Ministry of Foreign Affairs and have an official translation to Arabic by a translator licensed by the UAE Ministry of Justice.

Once these requirements are met, a civil or commercial case is instituted in the relevant Court of First Instance in the UAE seeking ratification of the award (under the new Federal Arbitration Law, this case is filed before the Court of Appeal).

There have been cases where this procedure has not been followed (in relation to court judgments given in a Riyadh Convention state), where the application was made direct to the court of execution (without first applying for ratification to the Court of First Instance), and the court of execution permitted enforcement. 84 Under DIFC Laws, the DIFC Courts are required to recognize and enforce foreign court judgments regardless of whether the UAE has a treaty in place with the country whose court issued the judgment or not. Most of the foreign judgments can be enforced in DIFC courts and accordingly can be enforced in Dubai Courts by the mutual enforcement protocol between the two courts85 .

However, as set out in the jurisdictional challenges part, the jurisdiction of DIFC to enforced foreign judgments with the intention to enforce such judgments in Dubai mainland is curbed, examples include: Similarly, the ADGM Courts recognize arbitral awards regardless of their origin. Article 171 of ADGM laws provide:

 Joint Judicial Committee
"(1) If, in the case of any foreign country which is not a party to an applicable treaty, the Chief Justice is satisfied that substantial reciprocity of treatment will be assured as regards the recognition and enforcement in that foreign country of the judgments of the Courts, the Chief Justice, after consulting the Chairman of the Board, may by order direct that the courts of that foreign country be recognized foreign courts.

(2) The Courts shall recognize and enforce judgments for the payment of a sum of money rendered by a recognized foreign court in accordance with this Chapter, not being a sum payable in respect of taxes or other charges of a like nature or in respect of a fine or other penalty." 86

Enforcing foreign judgments through National Legal Orders

Article 238 of the UAE Civil Procedure Code confirms that unilateral and/or bilateral treaties, including international conventions, ratified by the UAE can be used to enforce foreign judgments and arbitral awards in the UAE as part of the UAE laws.

Federal Decree Number 43/2006, which was 87 ratified the UAE's accession to the New York Convention.

For enforcing foreign arbitral awards, the UAE courts' supervision was limited to ensuring that arbitral awards were not issued in contradiction with Federal Decree No. 43 of 2006 (under which the UAE acceded to the New York Convention). Therefore, any request to set aside an award pursuant to Articles 53 of the Federal Arbitration Law 88 shall be rejected.

DCC Petition No.132 of 2012 issued on 22 February 2012

In this case, two awards were issued based on an arbitration where the agreement between the parties, which provided for arbitration was seated in London under the DIFC-LCIA rules. The petitioner in Cassation challenged the award creditor's motion for ratification and asserted that the arbitration the included the arbitration clause was signed by a person who did not possess the capacity to bind the company to arbitration in addition to other allegations.

The Dubai Court of First Instance ratified the two awards; the decision was upheld by the Court of Appeal.

In its application for the New York Convention, the Dubai Court of Cassation upheld the decisions of the lower courts and ratified the two awards based on the following grounds:

86 Article 171 of ADGM Courts, Civil Evidence, Judgments, Enforcement and Judicial Appointments Regulations 2015 [START_REF] Court Of Cassation | Banque populaire Loire et Iyonnais v Societe Sangar[END_REF] Published in the Official Gazette on 28 June 2006 88 Which sets forth the grounds to set aside an arbitral award, this is replaces Article 216 of the Repealed Arbitration Chapter of the UAE CPC 1. Article 5 of the New York Convention places the burden of proof on the party claiming the annulment of the award, which in this case is the Petitioner in Cassation, which failed to prove that the signatory of the arbitration agreement lacked authority.

2. The Petitioner is precluded from claiming that the contract, containing the arbitration clause, is void because it was not signed by the company manager, since it did not introduce this defense before the trial court. Furthermore, the petitioner in cassation failed to prove that the arbitrator's failure to take an oath for the witness contravened the law of the country where it was issued (which was England in this case), that the award was in violation of the arbitration agreement or that the composition of the arbitral tribunal was contrary to the agreement of the parties. The Abu Dhabi Court of Cassation overturned the lower court's judgment and determined that Articles 235, 236 and 23890 of the CPC require national courts to comply with the provisions of bilateral and multilateral treaties and international conventions entered or ratified by the UAE.

ADCC Petition

However, in the event a foreign arbitral award was rendered in a foreign state, which is not a member of a treaty, or an international convention to which the UAE is a member, the UAE national courts should assess whether to enforce the foreign award under the conditions laid down in Article 235 of the CPC.

Since the UAE ratified and became a member state to the New York Convention in 2006, its provisions have become part of the laws of the UAE, even when the provisions of the convention contradict with the any of the national laws. 

The UAE in relation to the New York convention

In order for a party to enforce a foreign arbitral award in the UAE under the New York Convention, the said award must be rendered in a country that is also a signatory to the New York Convention.

Unfortunately, Decree 43 for the Year 2006, adopting the New York Convention, made no reference to Articles 235 and 236 of the Civil Procedure Code (which refer to the conditions of enforcing foreign arbitral awards in the UAE) nor did it reference the Civil Procedure Code at all. The Civil Procedure Code, for these provisions, has not been amended since the UAE joined the New York Convention. Such absence of an express incorporation or acknowledgment of terms has led to inconsistent and unpredictable results. 92 In this regard, it appears that there is a controversy on whether the national courts, while ratifying foreign arbitral awards, should apply Articles 235 and 236 of the UAE CPC on one hand or the New York Convention Article V on the other hand which was adopted by the UAE Federal Decree No. 43 for the Year 2006.

Article V of the New York Convention prescribes the limited grounds that an award debtor may rely on to oppose the enforcement of a foreign arbitral award. These grounds are normally procedural or jurisdictional and not related to the merits of the dispute, it states that:

"1. Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to in article II were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made; or (b) The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or (c) The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contain decisions on matters submitted to arbitration may be recognized and enforced; or In 2013, the Dubai Court of Cassation refused to enforce an ICC arbitral award issued in Paris against the Ministry of Irrigation of the Republic of Sudan. 95 The Court determined that the Dubai Courts have no jurisdiction to enforce the award because the Sudanese Ministry of Irrigation did not have a domicile or place of residence in the UAE, neither was the arbitration related to any obligation carried out in the UAE. In doing so, the Court focused on the UAE law, including an analysis of jurisdiction of UAE courts generally under Article 21 of the Civil Procedure Code 97 , and disregarded the principle of the New York Convention whereby an award is could be enforced in any State that is a signatory to the Convention.

(d)
In 2010, the Abu Dhabi Court of Cassation followed the criteria set out in the New York Convention and reversed a decision of the Court of Appeals, which refused to enforce a foreign arbitral award (an ICC award rendered in Paris) relying on provisions of the Civil Procedure Code. 98 In contrast to the common law doctrine of public policy, which is generally construed relatively narrowly, the public order or morals doctrine may be construed subjectively and broadly in the UAE since it could include the general Islamic Shari'a principles that are not commonly known among arbitration practitioners.

Case Law 2:

In a judgment issued on 18 September 2012, the Dubai Court of Cassation confirmed to the international community its determination and commitment to strictly complying with the New York Convention of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards. 99 The court held that the only grounds for refusing to recognize foreign arbitral award are those set out in Decree 43 (confirming the UAE ratification to the New York Convention).

The court determined that it should only review the satisfaction of the limited grounds to set aside the award laid down in the New York Convention. The court found that none of these grounds was found in this case and, therefore, decided to enforce the arbitral award.

In this case, the award debtor argued that the agreement between the parties was invalid for two grounds. First, because it was allegedly not signed by the manager of the company who is the authorized signatory to [START_REF] During | [END_REF] Article 21 of the UAE CPC provides:

"The courts shall have jurisdiction to examine the actions against the foreigner who has no residence or domicile in the state in the following cases….:

2-If the action is related to real estates in the state, a citizen's heritage, or an open estate therein.

3-If the action is concerned with an obligation concluded, executed, or its execution was conditioned in the state or related with a contract required to be authenticated therein or with an incident occurred therein or bankruptcy declared at one of its courts…."

arbitrate on behalf of the company and second, because during proceedings before the lower court, the Respondent requested that the Claimant produces original agreement (the latter however failed to produce the original and only submitted a faxed copy alleging that the agreement was concluded via fax).

The Court of Cassation rejected the argument that the agreement between the parties was invalid.

The court determined that Article 5 of the New York Convention of 1958 placed the burden of proof on the party claiming nullity of an arbitral award on the party who denied the arbitration clause.

The Court concluded that national courts have the jurisdiction to hear enforcement procedures for arbitral awards that were issued outside the UAE by applying rules concerning arbitral awards issued in a foreign state. 100 The two arbitral awards subject to dispute were issued in London, therefore, in accordance with New York Convention and Article 238 of the UAE CPC (which upholds applying conventions that the UAE is part of), the jurisdiction of UAE court with respect to enforcing foreign arbitral awards is limited to reviewing the procedural matters laid down in articles 4 and 5 of the New York Convention. The Court of Cassation confirmed that the two arbitral awards satisfied these requirements101 .

It is worth noting that the court rejected the award debtor's argument that the arbitral award involved usurious interests which is against Sharia principles and therefore against the UAE public order. 

Case Law 3:

In 2016, the DCC issued decision number 613/2015 where the court annulled an arbitral award issued in the LCIA where the award creditor sought to enforce an arbitral award in Dubai based on the New York Convention of 1958. 103 The court rejected ratifying and enforcing the award based on Article 5.1.A of the New York Convention which states that "Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to in article II were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made" 104 The following grounds were considered by the court:

- -The agreement to arbitrate may be made only by a party having the capacity and competence to dispose of the disputed right and not just the capacity, it is further established that the manager of an LLC is the person having the authority to enter a company into an arbitration agreement.

-The court then held that "the judgment's departure from the document which annul an arbitral award are the subject matter court's departure from the evidence proved in the documents (which is a positive act) or disregarding the evidence in the document (negative act)." 107 -The Dubai Court of Cassation overturned the decision of the Court of Appeal and found that the burden of proof, under these circumstances, lies with the party pleading the invalidity of the arbitration agreement, such claim is contrary to the default position, being the validity of the arbitration agreement. As such, the court established here that the arbitration agreement is invalid once the objecting party proves that the signatory to the agreement (which includes the arbitration clause) was not the manager of the LLC Company at the time of the contract formation. In fact, this contradicts with previous decisions issued in this regard, it will be discussed in detail in the jurisdictional challenges part of this thesis108 .

-The court accepted the following evidence introduced by the award debtor to prove that the arbitration agreement was null and void:

1) a copy (certified as original) of the articles of association of the LLC company which indicates that the names of the managers of the company are listed there, not including the signatory of the agreement in question which contains the arbitration agreement.

2) A copy of the passports of the managers listed above where the signatures in the passports are dissimilar from the signature in the agreement containing the arbitration agreement.

The above judgment, as well as other judgments in this context (set out in Part 2, title 1, Chapter 1, Section 3, § 3 of this thesis) is a return to the old traditional approach by the DCC, which, it would seem, is an entirely antiarbitration approach. More details on this decision and other contradicting decisions will be discussed later in this thesis in Part 2, title 3, Chapter 3, and Section 1 of this thesis. § 3 UAE Membership of International Conventions

Washington Convention 1965

The UAE joined the Washington Convention on 22 January 1982.109 

"Washington Convention" is also called "the Washington Convention on the Settlement of Investment Disputes between States and Nationals of Other States" establishing the International Centre for Settlement of Investment Disputes (the ICSID).

The Convention was made to create investor confidence and promote investment into developing countries.

The objective of the convention is to give guarantees especially in the countries where investment conditions are uncertain against issues such as nationalization or change of power that will bring new rules against the investors.

The convention was written by the World Bank, the seat of the ICSID is in Washington DC. Washington DC is not, however, is not the seat of all arbitrations but it is seat and place of the Center.

The Convention is about investment arbitration; the term "investment" therefore needs to be defined. However, the cases are rather open-minded and provide a wide definition for the investment.

The description of the procedure is divided into Conciliation and Arbitration.

This means that parties have an agreement of conciliation by having amicable discussions within a time-limit; if there is no resolution eventually at the end of the amicable discussions, the dispute is referred to arbitration under the rules of the institution.

The Jurisdiction of ICSID

The use of ICSID conciliation and arbitration is voluntary. Parties have to consent to arbitrate a dispute under the Convention, but once they have consented to arbitration, they cannot unilaterally withdraw their consent.

The Preamble of the Convention reads that ..."no Contracting State shall by the mere fact of its ratification, acceptance, or approval of this Convention and without its consent be deemed to be under any obligation to submit any particular dispute to conciliation or arbitration." 110 Article 25 of the Convention requires four elements in order to have the ICSID jurisdiction over a case:

 First: a written consent of the parties to the jurisdiction of the Centre.  Second, the dispute must arise out of an investment.  Third, the dispute in question needs to be a legal dispute.  Fourth, related to the parties, one party must be a "Contracting State" (or one of its constituent subdivisions or agencies), and the other party must be a foreign " 

UAE Cases under the Washington Convention

The UAE was part of an arbitration proceeding under the International Center for Settlement of Investment Disputes' Rules in Washington DC; the case was between Hussein Nuaman Soufraki, Claimant and the United Arab Emirates, Respondent, ICSID Case No. ARB/02/7. 112 The award was rendered in a case commenced by filing a request for arbitration against the United Arab Emirates by Mr. Soufraki, a natural person claiming to be an Italian national and invoking his rights as such to submit his claims under the ICSID Convention and the bilateral investment treaty (BIT) between the Italy and the UAE.

The dispute concerned a concession agreement between the Dubai Department of Ports and Customs and the claimant.

The claimant asserted that he had the concession to build, manage, and operate the port of Dubai for thirty years.

Subsequently, a dispute arose regarding the termination of the concession by the respondent. The claimant submitted the dispute to an ICSID tribunal, claiming that the UAE had committed a violation of the bilateral investment treaty and claimed damages for USD 580 million and USD 2.5 billion.

The UAE raised objections to the claimant's standing to invoke, as an Italian, the Italy-UAE investment treaty because of the discrepancy between the nationality asserted by Mr. Soufraki in the Concession Contract (Canadian nationality) and the nationality claimed in order to avail himself of the Italy-UAE treaty and access of ICSID arbitration.

Under Article 41(1) of the ICSID Convention, the arbitral tribunal is competent to decide on its own jurisdiction.

The UAE was successful in this arbitration. 

Riyadh Convention of 1983:

The UAE has been a party to the Arab Agreement for Judicial Cooperation ("the Riyadh Convention" 1983); since the year 1999 115 .

The Riyadh Convention has provisions relating to, among other things, the recognition and enforcement of judgments rendered in member states.

The New York Convention was ratified by many other countries, including the UAE Egypt, Saudi Arabia, Jordan, Qatar, Oman, and Syria

Helpfully, the Riyadh Convention was ratified by a number of countries that did not ratify the New York Convention, thereby easing enforcement in these countries, such as Iraq, Libya, Sudan, Somalia, and Yemen.

Therefore, commentators advise that:

"Where enforcement of an arbitral award may be required in one of these countries, there may be advantages to seating an arbitration in another Riyadh Convention member state, such as the UAE. However, it is worth bearing in mind that the Riyadh Convention does not apply to awards against a government. In addition, it requires a party attempting to enforce in the jurisdiction where assets are located to obtain a certificate from a judicial authority where the award was granted confirming that the award is enforceable." 116 In relation to a judgment from a Riyadh Convention member state or a state with which the UAE has a treaty, the jurisdiction of the court of origin is generally not reviewed (subject to particular exceptions that may be provided in the relevant treaty). 

GCC convention of 1996

The UAE is a party to the GCC Convention since the year 1987.

Article 1.A of the GCC convention of 1996 provides "Each of the GCC countries shall execute the final judgments issued by the courts of any member state in civil, commercial and administrative cases and the personal affairs cases in accordance with the procedures as provided under this agreement, provided that the court that issued the judgment has the jurisdiction in accordance with the international jurisdiction as applicable in the member state where the judgment is required to be executed or has the jurisdiction in accordance with the provisions of this agreement." 

Section 3: Main Rules applicable to Arbitration in the UAE

Arbitrators and parties' representatives choosing the UAE as the seat for their arbitration should be aware of the principles applicable to arbitration in the UAE or at least should systematically search through them during the proceedings should any circumstance arise that would raise potential procedural flaws in the proceedings.

The above is easier said than done since the majority of arbitrators and counsels serving in the UAE are non-Arabic speakers while the national courts, setting the rules applicable to arbitration, issue decisions in Arabic.

As articulated above, there is always a considerable risk under the UAE for annulment of arbitral awards by national courts even if the parties agreed for these procedures. Under UAE law, the doctrine of procedural estoppel is not recognized and, as a consequence, parties can still invoke procedural irregularities before judiciary as a ground for annulment even if the same party did not contest these procedures before the arbitral tribunal.

In contrast, the French law reduced the annulment risk by applying the doctrine of 'procedural estoppel' whereby a party which knowingly refrains from making a claim or raising an objection on an irregularity in the proceedings before an arbitral tribunal of an irregularity in arbitral proceedings is precluded from raising such objection before judiciary and is therefore deemed to have accepted and waived its right. 119 This principle was codified in 2011 by the introduction of Article 1466 to the latest amendments in the French Code of Civil Procedure, which states that:

"A party which, knowingly and without a legitimate reason, fails to object to an irregularity before the arbitral tribunal in a timely manner shall be deemed to have waived its right to avail itself of such irregularity." 120 The following are the most important doctrines applicable to arbitration in the UAE: § 1 Severability of an Arbitration Clause and Competent-Competent Doctrine

This concept is also known in some systems of law as the autonomy of the arbitration clause (l'autonomie de la clause compromissoire).

Executive Summary:

1. All the UAE major institutional arbitration rules recognize the doctrine of separability of arbitration clause including DIAC, DIFC, and ADCCAC. 3. The DCC provides full recognition to the separability and independence of the arbitration agreement, therefore, the invalidity, rescission, or termination of the original contract containing the arbitration clause shall not affect the arbitration clause, which shall survive. Conversely, in case the main agreement is valid, the arbitration clause included therein must not take its validity from the validity of the main agreement. However, one case law (cited below) departs from this rule121 .

4. The ADCC and USC, however, recognize this doctrine of separability of the arbitration clause and survival of such clause only in case the main agreement is terminated, however, the invalidity/rescission of the original contract containing the arbitration clause renders the arbitration clause null and void.

5. The new Federal Arbitration Law supports the severability; however, the implications of it are yet to be seen in the UAE courts.

UAE Institutional Rules

The UAE, like many international jurisdictions, recognize the doctrine of 'separability of arbitration agreements'. 

Decisions against Separability

The following case laws do not support the separability doctrines:

ADCC 58 for 2007, dated 30 October 2007: established a concept that contradicts with most of the UAE institutional rules as set out above and contradicts with DCC decisions.

The decision established that the nullity of the original contract that includes an arbitration clause as a dispute resolution mechanism implies, as a consequence, the nullity of the arbitration clause. As such, the jurisdiction for this matter shall be the judiciary. the other institutional rules. The judgment established that the nullity of the main contract (rather than the nullity of the arbitration clause itself) establishes that the arbitration clauses thereto are invalid and therefore the national courts have jurisdiction on the disputes rather than arbitral tribunals.

Decisions Supporting Separability

The following case laws support the separability doctrine:

-DCC 242 for 2008 establishes an opposite approach for ADCC 58 for 2007, dated 30 October 2007. The court upheld the survival of the arbitration clause even if the main contract is null and void; the court determined that "it is established that the nullity of the main contract which includes an arbitration clause or rescindment of such contract or terminating it does not stop the arbitration clause from being valid and effective unless the nullity is related to the arbitration clause itself, in this case it shall be void. Since the arbitration clause entails independence and severability." 126 -Similarly, DCC 164/2008 -Civil dated 12 October 2008 establishes that the invalidity of the original contract which includes the arbitration clause or its ending or termination. This does not prevent the continuation of the arbitration clause and its effect since the voidance did not include the arbitration clause itself. The reason behind that is that the arbitration clause is independent of the underlying agreement. The validity of the underlying contract or its execution has no connection and does not imply the validity of the arbitration clause if it was proved that it was agreed by those unauthorized to decide in the right under the arbitration.

Similarly, when executing the main contract by any of the litigant parties or both, such validity does not extend to the arbitration clause.

The DCC Petition No.108/2009 concluded that "It is established that the invalidity, rescission, or termination of the original contract containing the arbitration clause shall not affect the arbitration clause, which shall remain in full force and effect so long as the arbitration clause itself was valid. While the contract is deemed void, the arbitration clause is not void and removes the dispute from the jurisdiction of the courts to the jurisdiction of the arbitral tribunal." 127

Federal Arbitration Law improvement on Severability

The Severability of an arbitration clause is now coded in Article (6) of the new Federal Arbitration Law, which states that:

"( 1) an arbitration clause shall be treated as an agreement independent from the other terms of the contract. The nullity, rescission, or termination of the contract shall not affect the arbitration clause if it is valid per se, unless the matter relates to incapacity among the Parties. ( 2) A plea that a contract containing an arbitration clause is null or has been rescinded or terminated shall not stay the arbitration proceedings and the Arbitral Tribunal may rule on the validity of such contract." 128 The UAE courts' interpretation of the new Federal Arbitration Law is yet to be evaluated.

However, the Federal Arbitration Law established that the doctrine of severability of an arbitration clause should not apply in case of incapacity of the party entering into an arbitration agreement. Therefore, if the signatory to an arbitration agreement does not have the capacity to sign the arbitration clause, the arbitration clause shall not survive and, as a consequence, national courts shall be competent to adjudicate the dispute.

This issue is substantial since, as will be demonstrated in the jurisdictional challenges part of this thesis, the incapacity of a signatory to an arbitration agreement is the most important challenge raised to annul arbitral awards in the UAE. Therefore, the same challenge could be used to challenge the jurisdiction of arbitral tribunals and seek national courts to seize the dispute.

This exception to "the matter relates to incapacity among the Parties" does not exist in the UNCITRAL Model Law, which states that "an arbitration clause which forms part of a contract shall be treated as an agreement However, UAE law, DIFC law and ADGM laws, like many other jurisdictions, provide the national courts the authority to review the determinations of arbitral tribunals seated in the UAE with regards to their decisions on their jurisdiction.

Historically, the UAE courts' review for the jurisdiction of arbitral tribunals was a ground of annulment of arbitral awards, examples include:

o USC decision 297 for Judicial Year 20 th Judicial Year 132 : Whilst the arbitral tribunal decided that, it has jurisdiction to award interest, the court refused to award interest that is not agreed to be referred to arbitration where the scope of the arbitration agreement was limited narrowly to a certain part of the dispute.

o DCC Petition No. 10 of 1995 133 : Despite the tribunal upheld jurisdiction, the Court of Cassation annulled the award and determined that in case the arbitrators exceed the scope of the arbitration agreement in part of the award then that the entire award shall be annulled as long as both parts are indivisibly related. § 2 Applicability of the UAE Procedural Law and Evidence law to arbitration

The leading view under common law jurisdictions is that the procedural law of the seat necessarily governs the arbitration agreement directly even if the parties do not have a choice of law agreement. Similarly, the law of the seat of the arbitration governs the constitution of the arbitral tribunal and the procedures of the arbitration. Further, the courts at the seat oversee the procedural aspects of the arbitration and have jurisdiction to ratify or set aside the award.

This approach was put forward in a famous article by F.A. Mann: 'Lex Facit Arbitrum'. He argued that:

"Just as, notwithstanding its notoriously misleading name, every system of private international law is a system of national law, every arbitration is a national arbitration, that is to say, subject to a specific system of national law. The lex arbitri cannot be the law of any country other than that of the arbitral tribunal's seat. No act of the parties can have any legal effect except as the result of the sanction given to it by a legal system. Hence, it is unavoidable to ascertain such system before the act of the parties can be upheld. When we say in the conflict of laws: 'contracts are governed by the law chosen by the parties,' we do so, and can do so, only by reason of the fact that the rule is part of the law of a specific legal system"134 

Arbitrators who follow this theory ordinarily submit the procedures of the arbitration to the law of the seat as the lex fori (the law of the jurisdiction within which a case is instituted and governs all procedural matters).

The judgment of Hamblen J.; laid down first the principle from Sulamérica and determined that "The proper law is to be determined by undertaking a three-stage inquiry into (i) express choice, (ii) implied choice and (iii) the system of law with which the arbitration agreement has the closest and most real connection." 135 Hamlen J. further observed, inter alia, that:

"Where the matrix contract contains an express choice of law, this is a strong indication or pointer in relation to the parties' intention as to the governing law of the agreement to arbitrate, in the absence of any indication to the contrary. The choice of a different country for the seat of the arbitration is a factor pointing the other way. However, it may not in itself be sufficient to displace the indication of choice implicit in the express of choice of law to govern the matrix. Where there are sufficient factors pointing the other way to negate the implied choice derived from the express choice of law in the matrix contract, the arbitration agreement will be governed by the law with which it has the closest and most real connection. That is likely to be the law of the country of the seat, being the place where the arbitration is to be held and which will exercise the supporting and supervisory jurisdiction necessary to ensure the procedure is effective."136 Therefore, under common law jurisdictions, two types of cases exist for award debtors to oppose the enforcement of arbitral awards before judiciary:

First: enforcement proceedings where an action is brought for enforcing arbitral award by an award creditor in the country of the seat of arbitration, while the award debtor chooses not to comply voluntarily with the award and successfully resists the enforcement proceedings.

Second: Annulment proceeding: where an action is brought affirmatively for annulling an arbitral award by the award debtor in the country of the seat of arbitration, where this action, is successful.

In the first type above, where the award debtor succeeds to oppose enforcement, the prevailing party is likely to be in a position to try enforcing the award in a different jurisdiction.

However, in the second type where the award debtor succeeds to win an action to set aside the award in the same country of the arbitration seat, it would become increasingly difficult to enforce the award in a different jurisdiction.

As such, in common law jurisdictions, the decision regarding the choice of the seat of an arbitration must be mindfully taken to choose a jurisdiction that is pro-enforcement, predictable, and efficient and arbitrationfriendly.

In contrast, in civil law counties, including France, Egypt, and the UAE, the seat of arbitration is chosen for little more than the sake of convenience. Arbitral tribunals are not necessarily empowered by or operate like the national courts of a particular state simply because they have their seat there. Therefore, arbitration in most civil law countries does not apply the procedural laws of the seat except the particular arbitration laws.

According to the French system:

"Arbitrators do not derive their powers from the state in which they have their seat but rather from the sum of all the legal orders that recognize, under certain conditions, the validity of the arbitration agreement and the award. This is why it is often said that arbitrators have no forum"137 

In this regard, the French Court of Cassation held that:

"The award rendered in Switzerland was an international award that was not integrated into the legal order of that state, such that its existence continued despite its nullification." 138 Under French law, parties are free to decide their own procedural rules, however, they cannot derogate from the following mandatory provisions:

 Severability of the arbitration agreement (Article 1447 of the CCP).

 The tribunal's competence to rule on its own jurisdiction (Articles 1448 and 1465 of the CCP).

 Conducting the arbitration in good faith and diligently (Article 1464 of the CCP).

 The due process and equal treatment to the parties (Article 1510 of the CCP).

 The reasoning of the award and reference to the parties' submissions (Article 1482). 139 Based on the contrast set out above between common law and civil law jurisdictions in the significance of the seat of arbitration, arbitrators in the UAE are not bound to apply the procedural rules in force in the state of the seat of the arbitration. Panels seated in the UAE are not bound by the pleading procedures in the CPC. 140 According to the UAE CPC: "The arbitrator shall issue the arbitral award without being bound by the procedural rules save as is provided for in this Chapter [the Repealed Arbitration Chapter of the UAE CPC] and the procedures relating to the summoning of the parties, the hearing of their arguments, and enabling them to 139 Arbitration In France, by Eduardo Silva Romero, Audrey Caminades and Xavier Nyssen of Dechert LLP https://www.lexology.com/library/detail.aspx?g=5c211581-8870-4b8b-b8d6-364c2b93a03f

140 DCC decision number 21 for 2003 annulled an arbitral award on the ground of absence of the right of defense before the arbitrator states that "the meaning of calling the litigant parties to attend is not their actual presence before the arbitrator since their failure to attend does not negate the principle of confrontation between the litigant parties. Since respecting, the principle of confrontation between the litigant patties is indeed related to the right of defense.

Therefore, failure to observe this principle is a ground for nullity in the arbitral award and this nullity is part of the cases to annul the arbitrators' decision stipulated in Article 216 of the CPC (which is replaced by Articles 53 of the Federal Arbitration Law) which allows nullifying an award in case there are nullity in the procedures that affected the award" DCC Judgment number 32 for 2009 established that the ultimate purpose of such procedure is to submit their pleadings and request; therefore, it is not permitted to annul an arbitral award to claim absence of calling the litigant parties before the arbitrator. Rather, the defect in this procedure should lead to a defect in the ultimate purpose of it (which is enabling parties to submit their pleadings and seek relief).

The court went on and stated that "the ultimate purpose of the principle that mandate the confrontation between the litigant parties has been achieved by allowing the litigant parties to submit their written pleadings the included their requests and pleadings…. The documents did not prove that the arbitrator prevented the litigant parties from submitting any documents or pleadings"

submit their documents, but nevertheless it shall be permissible for the parties to agree on specific procedures for the arbitrator to follow." 141 Under UAE law, arbitrators are exempt from the following laws while issuing their award and during their proceedings:

- These principles reflect the known principle that arbitration should have more flexible procedural rules than judiciary and should not have the same nature or extent of formalistic requirements, this flexibility frequently leads to enhanced efficiency of the proceedings.

Further, these principles establish that the arbitrator can be a non-lawyer and he/she must not be aware of the formalistic requirements in the CPC or Evidence law.

Therefore, the lawmaker established certain arbitration rules that are easy to understand and implement by arbitrators having no legal background such as finance and engineering professionals. "The Arbitral Tribunal is afforded discretion to determine the rules of evidence to be followed and the admissibility, relevance or weight of evidence adduced by any of the Parties in relation to facts or expert opinion. The Arbitral Tribunal may also specify a time-limit, method, and form for the exchange of such evidence between the Parties and a method for its submission to the Arbitral Tribunal."

applies to the rules of evidence, whether contained in the Civil Procedure Code, the Civil Transactions Code or any independent law.

The decision further established that arbitrators are not bound to follow the procedures applicable to lawsuits heard by the national courts. Arbitrators are required to comply with the procedures prescribed under the Repealed Arbitration Chapter of the Civil Procedure Code (now the Federal Arbitration Law) as well as any other procedures agreed upon by the parties, including the observance of the right of defense to enable each litigant to submit its requests and defenses and enable each litigant party to submit its pleadings and refute the pleadings submitted by the adversary.

In the Abu Dhabi Courts, the Abu Dhabi with the law unless authorized by the parties for amiable compositeur, in which case they are not bound by the law except for matters relating to public order. In addition, the legislator has limited the conditions in which the parties can request the setting aside an arbitral award. The Petitioner's arguments are not included in the conditions provided for in the law and therefore should be rejected." 147 The non-applicability of the CPC should not derogate the principle of contradiction between the Parties, the DCC established that the principle of confrontation between the parties indicated in Article 212 of the CPC does not mean necessarily calling the parties to attend physically before the arbitrator neither does it mean that the parties must submit their pleadings, rather, the arbitrator should enable the parties to submit their pleadings. 148 Similarly, the DCC decision number 21 for 2003 stated that:

"The provisions set forth in sub-Articles 1 and 2 of Article 212.1 of the CPC (Article 23.2 of the Federal Arbitration Law) that, as per the jurisprudence of this court, unless the parties to an arbitration agree for certain procedures to the proceedings, the arbitrator needs before issuing the arbitral award to follow the procedures stipulated in the CPC related to calling the litigant parties to attend before him and hearing their arguments and defenses and enabling them to submit their pleadings and documents, whether the arbitrator was obliged to rule of law or authorized for amiable compositeur"149 .

Confirmation by the new Federal Arbitration Law

The new Federal Arbitration Law confirmed that the UAE evidence law is not applicable to arbitration even if the parties refer to the UAE law as the choice of law; this choice is deemed to be the choice of the substantive law.

Article 33.8 of the Federal Arbitration Law states that:

"The Arbitral Tribunal shall have a discretionary power to determine the applicable rules of evidence, and the extent of admissibility, relation or evaluation of the evidence submitted by any party on an incident or expertise; moreover, it may determine the time, method and form in which said evidence is exchanged between the Parties, and the method of its provision to the Tribunal."150 Furthermore, the Federal Arbitration Law continued the same approach of the Repealed Arbitration Chapter of the CPC where the applicable procedural law to arbitration is the one agreed by the parties, failing which, any procedures the arbitral tribunal finds appropriate without being bound by the civil procedures code; it should only be bound by the Federal Arbitration Law (or previously the Arbitration Chapter of the CPC). This approach is consistent with the French law perspective set out above.

In this regard, Article (23).2 of the Federal Arbitration Law states that "If there is no agreement to follow certain procedures, the Arbitral Tribunal may determine the procedures that it may deem appropriate subject to the provisions of the present Law, in compliance with the basic principles in litigation and international agreements to which the State is a party."151 § 3 Arbitration is an Exceptional Dispute Resolution Mechanism

The UAE court system is the default forum for dispute resolution, it's a fundamental right granted to parties, therefore, arbitration is an exceptional dispute resolution mechanism that must be clearly and explicitly agreed upon between the parties.

Under UAE law, an agreement to arbitrate amounts to an effective waiver of a fundamental right to approach the UAE Courts when seeking the resolution of a dispute. It is for this reason that UAE law requires such a waiver to be given by a person with express and specific authority to do so.

The following case laws establish the exceptionality of arbitration in the UAE and the specific requirements needed to enter into arbitration agreements:

-DCC 263 for 2015 - For that reason, parties choosing the UAE as the seat of their arbitration as well as arbitrators in general in the UAE seats must be very mindful while deciding for the scope of their jurisdiction and to make sure not to exceed the scope that has been clearly and explicitly agreed to be submitted to arbitration.

The USC decision number 605 for 2000 established that "the dispute referred to arbitration must be specified in the arbitration agreement unless the arbitrator was authorized for amiable compositeur, failing which, the arbitration shall be null and void." 152

As part of the exceptionality of arbitration, the UAE jurisprudence establishes the consensual nature of arbitration and provides that arbitration cannot be compulsory as any agreement to enter into arbitration must be pursuant to the free will of the parties to the arbitration agreement.

USC decision number 640 for the Judicial Year 29 dated 28 July 2009 [Exhibit 46] established that arbitration is the exceptional forum of dispute resolution mechanism; arbitration is a consensual forum in nature and the jurisdiction of the arbitrators stems from the parties' agreement to enter into arbitration. The court further established that the natural judge has the default jurisdiction, which is a constitutional right; any special forum departing from that should be exceptional by the law and should have a narrow interpretation and effect and further subject to the agreement of the parties.

The court overturned the lower court's decision, which upheld the validity of arbitration as a compulsory dispute resolution mechanism that is not subject to the will and consent of the parties per Article 2 of the securities market regulation 153 , which states that:

"Disputes arising from the application of the Law (1) between parties involved in the securities and commodities industry shall be resolved solely through arbitration. However, the USC 449/2001 rejected the argument that the dispute to be referred to arbitration should be very specific to a particular area of difference. The simple rule is when the parties agree to refer all disputes to arbitration, any dispute related to the same relationship shall be referred to arbitration, and the courts shall not have jurisdiction to hear the claim. Therefore, the court here interprets the intention of the parties at the time of entering into an arbitration agreement.

Moreover, by referring a dispute to arbitration, the judicial system shall not exclude their jurisdiction automatically in the case of the dispute being referred to the court; the court shall wait for an objection from the defendant, and if the defendant does not object in the first hearing (or before any other plea or request under the Federal Arbitration Law), the court shall deny any further challenge of their jurisdiction from any of the litigant parties based on the parties implied acceptance to waive the arbitration agreement. As such, the court will adjudicate the dispute and shall disregard the arbitration agreement. "The court before which a dispute is brought that is subject to an Arbitration Agreement shall decline to entertain the action if the defendant has so pleaded before submitting any request or plea on the merits of the case, unless the court is satisfied that the Arbitration Agreement is void or incapable of being performed." 158 However, if an objection (based on any alleged existence of an arbitration clause) is raised by the other party before any other request or plea, the courts shall find the case inadmissible due to the existence of the arbitration agreement.

Similarly, in USC Petition 491/24th Judicial Year, 159 the Court confirmed that a party insisting on an arbitration clause should take affirmative action by objecting at the first session (before any other request or plea under the Federal Arbitration Law). If the said party makes no such objection, the action may be adjudicated before the judiciary.

157 Article 213.5 of the UAE CPC, which is consistent with Article 8.1 of the new Federal Arbitration Law. However, the as per the Federal Arbitration Law, the plea that the court does not have jurisdiction (since the parties agreed to arbitration) must be raised "before submitting any request or plea on the merits" rather than before the first hearing. The court defined the "first session" as the session where the respondent or its representative appears for the first time before the Court. 160 § 4 Rules Applicable to Arbitral Proceedings in the UAE

The arbitration rules in the UAE were not codified until the issuance of the Federal Arbitration Law. Before the introduction of the law, the rules application to arbitration were set out in the Repealed Arbitration Chapter of the CPC and the case laws, following are the most important rules applicable to arbitration in the UAE:

Representation of litigant parties in arbitration

Under UAE law, parties may represent themselves and attend the arbitral proceedings and the hearing sessions. They may also seek counsel representation to act on their behalf. Counsels in arbitration need not necessarily be attorneys at law. In DCC decision number 305/2007, 161 the court established that, under UAE law, the parties may attend the arbitral sessions and may authorize external counsels to represent them. The external counsels acting on behalf of parties in arbitration need not necessarily be attorneys at law or authorized under an official power of attorney. Rather, the authorization may be made implicitly, and shall be subject to the discretion of the court hearing the merits of the dispute.

Action for nullity of a contract that includes an arbitration agreement

Under UAE law, national courts do not have jurisdiction to hear a dispute where the parties have agreed to submit their disputes to arbitration. The courts are therefore precluded from determining the jurisdiction of the arbitral tribunal before the latter adjudicate the dispute. "The court before which a dispute is brought that is subject to an Arbitration Agreement shall decline to entertain the action if the defendant has so pleaded before submitting any request or plea on the merits of the case, unless the court is satisfied that the Arbitration Agreement is void or incapable of being performed."

However, the action for nullity by any of the parties, including the action for nullity of the arbitral award is the question here.

In a case in this regard, the ADCC dismissed an action of nullity of a contract containing an arbitration agreement. 162 The petitioner in this case initiated an action before the Court of First Instance requesting the annulment of the agreement and the arbitration clause thereto.

The Court of Appeal accepted this argument; however, the Court of Cassation dismissed it and established that only the arbitral tribunal has the power to adjudicate the dispute, therefore, the courts are precluded from determining the jurisdiction of the arbitral tribunal before the latter makes its own determination.

Partial nullity of the award and effect on the entire award

Generally, the nullity of a part of the award for being beyond the limits defined in the arbitration document would inevitably entail the nullity of the remainder of the award, but only if both parts of the award are indivisibly related. However, if the nullified part of the award is not related to the remaining parts of the award, the nullity of part of an award shall not affect the remaining parts. The UAE jurisprudence confirmed that the question of whether there is an indivisible connection between the parts of the award is a matter of fact subject to the discretionary determination of the Court of Appeal.

This was confirmed by the DCC decision No. 10/ 1995 which determined that: "It is established that nullity of a part of the award for being beyond the limits defined in the arbitration document inevitably entails the nullity of the remainder of the award, because both parts of the award are indivisibly related." 163 This was confirmed by Article 54.3 of the Federal Arbitration Law, which states that:

"A decision to set aside an arbitral award shall extinguish the award in whole or in part depending on whether the award is to be wholly or partially set aside. An interpretation given for the affected part of the award which was set aside shall be accordingly extinguished."

Arbitrator's Jurisdiction for Interim or Conservatory measures

The ADCC confirmed that in the event the parties failing to agree within the arbitration agreement or arbitration clause that the arbitrator shall have jurisdiction to decide on provisional, precautionary, and summary matters, the jurisdiction on these matters would be conferred on the competent judicial body having jurisdiction over such matters. However, this does not entail a waiver of the arbitration clause, which remains confined to the substantive matters of the dispute. 164 The dispute in this case was about a lease contract, which included an arbitration clause. Lease contracts in the UAE have exclusive jurisdiction to the lease committee of each Emirate rather than national courts.

In Abu Dhabi, Articles 2, 24 and 25 of Law No. 20 of 2006 concerning the lease of premises and regulation of the landlord-tenant relationship in the Emirate of Abu Dhabi provides that the Rent Dispute Resolution Committee shall have exclusive jurisdiction over rent disputes, in both substantive and summary respects.

The dispute was about a summary action whereby a property owner sought to evict the respondent from its property due to the termination of the lease and the issue of whether the Respondent can extend the lease. As such, the matter is a rent dispute over which the Rent Dispute Resolution Committee has jurisdiction to determine whether the lease has been terminated or will be extended. The Committee's jurisdiction would be exercised to dispose of the matter summarily, including the request for provisional relief under Article 25 of that law.

The generally worded arbitration clause appearing in the lease does not preclude the petitioner from filing a summary action before the Committee. This would not be considered a waiver of the arbitration clause, which was limited to the substantive aspects of the dispute.

DCC 204/2005 165 established that if the parties failed to agree within the arbitration agreement or arbitration clause that the arbitrator shall have jurisdiction to decide on provisional, precautionary, and summary matters, jurisdiction for the provisional, and conservatory measures shall be conferred on the competent judicial body having jurisdiction over such matters. Therefore, the estimation of the arbitrators' fees is within the power of the arbitrators themselves. The overestimation of fees does not nullify the award. A reduction in arbitrators' fees can only be achieved by filing a grievance with the court. The Court's judgment will have absolute authority in this regard, as long as the court clarifies the reasons upon which its judgment is based. The estimation of fees shall fall under the jurisdiction of the trial court. 167

Presumption and Res Judicata

The UAE Federal Arbitration Law states that:

"An arbitral award made in accordance with this Law shall be binding on the Parties, shall constitute res judicata, and shall be as enforceable as a judicial ruling, although to be enforced, a decision confirming the award must be obtained from the Court." 168 The DCC states that:

"An arbitral award acquires the evidential status of (res judicata) immediately after it is rendered, although the execution of such award is subject to ratification by the judiciary. In the course of ratification, none of the litigant parties may prosecute the same action before the judiciary. However, an action can be instituted to set aside 

Unclear Arbitration Clauses

The DCC set aside an arbitral award and established that if the arbitration clause is indicated in the bill of lading in a small font, which cannot be typically read by a reasonable person, it shall be invalid. This fact shall not be changed if both companies are working in marine transport, which typically or frequently refers to arbitration as a dispute resolution mechanism. 170 As such, parties are advised to make sure to refer to arbitration agreements clearly in their agreements and to make sure to write it in clear provisions in the main agreements (rather than the bill of lading or similar documents) in order to make sure that the intention of the parties is clearly demonstrated as agreeing to arbitration.

Commercial agency agreements disputes cannot be resolved in arbitration

The ADDC confirmed that disputes related to Commercial agency agreements could not be resolved in arbitration. 171 The parties to that dispute entered into an agency agreement pursuant to which the respondent would market and sell the petitioner's products within the UAE. The parties' commercial agency agreement had been registered in the Commercial Agencies Register.

The agreement between the parties contained an arbitration clause pursuant to which the parties agreed to refer any disputes arising out of the agreement to arbitration.

A dispute arose and was submitted to arbitration. An award was rendered on 1 July 2010.

The award creditor filed a case before the Abu Dhabi Court of First Instance requesting the enforcement of an arbitral award.

The Court of First Instance issued a judgment ratifying the award. The award debtor then submitted an appeal against the Court of First Instance's judgment, which was dismissed. Thereafter, the award debtor filed a challenge before the Court of Cassation.

The Court of Cassation set aside the award and held that the intent of the legislator when enacting Articles 3 and 6 of Federal Law No. 18, as amended by Federal Law No. 14 of 1988, was that the UAE courts retain jurisdiction to hear disputes arising from the performance of commercial agency agreements. Equally, the UAE courts have jurisdiction to annul any agreement to the contrary, such as an arbitration agreement, as long as the commercial agency agreement is registered in the Commercial Agencies Register.

The reasoning of the arbitral award

The natural judge is required to provide reasons for its decisions in a formalistic way. Any insufficient reasoning, which does not respond to important defenses of the losing party, may result in the overturning of the natural judge's decision in Cassation.

The natural judge should not discuss and refute each of the defenses; rather, it should discuss and respond to each of the "determinative defenses" raised by award debtor to the case.

"Determinative defenses" under UAE law are those that, if valid, would change the decision concluded by the judge. Therefore, not addressing these defenses is a defect in the decision.

In case the Court of Cassation identified a "determinative defense" that is not addressed or responded to by the lower court, it would be likely to annul the decision and return it back to the lower court to establish the proper reasoning. Whilst arbitral awards should state the reasons for the award, the arbitrator's reasoning in the arbitral award does not have the same strict and formalistic requirements of the natural judge. In particular, the arbitral award should not include all the determinative defenses and response; rather, the arbitral award should only include the reasons for rendering the award.

In other words, the arbitrator is not under the obligation (albeit could) respond to each defense that in the judge's eyes could change the decision. However, the arbitrator should include a summary of the defenses, statements, documents, and request of the parties.

Article 41.4 of the Federal Arbitration Law states:

"The award shall state the reasons upon which it is based, unless the Parties have agreed otherwise, or the law applicable to the arbitral proceedings does not require reasons to be given."

DCC 88 for 2004 established that whilst the arbitral award should state the reasons for the award, it shall not be necessary to apply the same reasoning of the judge, it shall be sufficient to state a summary of the litigant party's submissions, documents, and the reasons that lead to the decisions and without violation of the public order. Such exception shall further apply to the evidence procedures whether in the CPC, the CTC, or any independent law.

Further, DCC 277 for 2002 determined that whilst it is established that DIAC Rules (which were applicable in this case) provided that the arbitral award should include the requests, defences of the litigant parties and the reasons for granting or dismissing any request, the DIAC Rules did not, however, establish nullity for not including such issues in the award and left that to the general grounds for nullity set out in Article 216173 of the CPC.

DCC 145 for 2012 commercial dated 21 November 2012 established that the arbitrator's reasoning is not as strict as the court's reasoning since the arbitrator does not need to respond to each of the defenses or legal arguments raised by the parties. However, the arbitrator should have sufficient reasoning on the conclusions reached in its decision.

Notwithstanding the foregoing, arbitrators should write down in the award the requests and relief sought for each of the litigant parties and reasons for the award. However, if the arbitrator fails to comply with such requirements, the award may not be annulled as established in DCC 277 for 2002 and may be annulled as set out in other case laws. Therefore, in conclusion, providing reasons for an award is important under UAE law. This is consistent with the French Law perspective, which provides that an award should refer to the submissions of the parties, and state its reasons (Article 1482 of the French CCP).

Renouncing an arbitration clause

Under UAE law, renouncing an arbitration clause whether explicitly or implicitly is permissible, and it can be done by any act or procedure that clearly declares the renouncement where there is no doubt that the intention of the parties was to renounce that clause.

In a case brought before the Dubai Court of Cassation, the claimant argued that the respondent renounced the arbitration agreement since the claimant appointed an arbitrator and left 5 days for the respondent to appoint an arbitrator and indicated to the respondent that in case they fail to appoint an arbitrator, the claimant shall consider that an implied renouncement of the arbitration clause.

The court rejected the claimant's argument and established that if a party refuses to appoint an arbitrator, the adversary may request that the court have jurisdiction over the original dispute to appoint an arbitrator. This fact shall not be considered an implied waiver for the arbitration clause.174 

Exhaustion of arbitrators' jurisdiction

In common law jurisdictions, when an arbitral award is set aside, it is unenforceable in the country in which it was made, and it will usually be unenforceable elsewhere. In this situation, the party who prevailed in arbitration, but lost the jurisdictional challenge, is in an unenviable position. If, for example, the award has been set aside completely on the basis that the arbitration agreement was invalid, a further resort to arbitration (based on the void agreement) would make little sense. Prosecuting an action before judiciary might be considered.

If, however, an award has been set aside for procedural defects (for example lack of due process), award creditor who lost the enforcement challenge, will have to resubmit the dispute to arbitration. This is a troubling, excessively costly, and time consuming for claimants. 175 The following case demonstrates that when an award is annulled, resorting to national courts shall be necessary: 

ADCC

Improvement in the new Federal Arbitration Law

The new Federal Arbitration Law established that the arbitration agreement survives even if an arbitral award, invoking such clause, was set aside. This should correct the old approach by the Court of Cassations in the UAE, which implies the exhaustion of the arbitration agreements.

In this regard, Article (54) 4 of the Federal Arbitration Law states that:

"Unless otherwise agreed by the Parties, the Arbitration Agreement shall remain in force according to this Law after the arbitral award is set aside unless the setting aside is based on an Arbitration Agreement that does not exist or has lapsed, or is void or incapable of being performed." 177 The next section shall discuss in detail each of the grounds for annulment of arbitral awards under UAE law and the methodologies by which each of these grounds was used.

Further discussions shall address the techniques that arbitrators and parties' representatives should adopt in order to avoid such nullity, which is a considerable loss of time and effort by award creditors.

Chapter 2 the New UAE Federal Arbitration Law

In This Chapter illustrates the changes brought by the Federal Arbitration Law as compared with the Repealed Arbitration Chapter, issues that remain unchanged, improvements introduced and whether further improvements are still needed following the introduction of the law.

Section 1 Improvements in the Federal Arbitration Law:

For the sake of proper presentation, the improvements introduced by the Federal Arbitration Law will be listed by order of importance. It must be noted that many of the arbitration laws in other jurisdictions took time to be improved (for example the latest legislative reform in France was as late as 2011). Therefore, this legislative reform in the UAE is not final but is a start for further improvements. § 1 Enforcement of Arbitral awards:

Having regards to the facts that:

(1)

The practice indicates that most of the arbitration cases in the UAE are related to institutional arbitration, which is regulated by institutional rules that contain, in most cases, similar provisions to the Federal Arbitration Law, and

(2)

The grounds to annul an arbitral award under the Federal Arbitration Law are mostly consistent with the Repealed Arbitration Chapter as set out below.

Therefore, this thesis is of the view that the main legislative improvement in the Federal Arbitration Law is that part related to the execution of arbitral awards. In particular, the Federal Arbitration Law provides the following improvements:

(1) The action to enforce an arbitral award should be initiated before the competent Court of Appeal, rather than the Court of First Instance (Article 55.1). 178 Similarly, the action to set aside an award shall be initiated before the relevant Court of Appeal (Article 53.1).179 

(2) The decisions of the Court of Appeal to enforce arbitral awards can only be challenged by filing a grievance before the Court of Appeal itself (Article 54.1).180 

(3) By contrast, the decisions of the Court of Appeal in actions for annulment can only be challenged before the Court of Cassation (Article 57),181 this is likely to be a pro-arbitration approach to limit awards debtors' ability to challenge a court decision ratifying an arbitral award.

(4) The judge should order enforcement within 60 days unless a ground to set aside an award was identified (Article 55.2).182 

(5) An application to set aside an arbitral award does not stay its enforcement; however, the judge may order staying enforcement within 15 days of the first session of an action to set aside an award (Article 56.2) 183 based on a reasoned application by one of the parties, only on serious grounds.

among its judges shall order the arbitral award confirmed and enforced within sixty days of submission of the request for its confirmation and enforcement, unless it finds one or more of the grounds for setting aside the award under section 1 of Article 53 of this Law"

183 Article 56 of the Federal Arbitration Law states that: "1. An action to set aside an arbitral award does not stay its enforcement. Nevertheless, the Court seized of the action to set aside the award may order a stay of enforcement if so requested by a Party showing good cause.

2. The Court shall decide the request for a stay of enforcement within fifteen days after the date of the first scheduled hearing"

(6) The action to set aside an arbitral award should be initiated within 30 days from communicating the arbitral awards to the parties (Article 54.2) 184 . (7) In a welcomed pro-arbitration approach, the Federal Arbitration Law permits the court ratifying an award, under certain circumstances, to suspend the proceedings for 60 days in order to allow the tribunal to amend the arbitral award (Article 54.6). 185

New rules for recusal of an arbitrator: Article 15 of the new Federal Arbitration Law establishes a new rule, where the decision of the Concerned Body, (which is defined in the law as the 'the body authorized to administer arbitration or the Court' i.e. the arbitral institution) regarding the recusal of an arbitrator should be taken with 10 days of the date of the challenge being raised to it. In practice, institutions like DIAC used to consume several weeks and likely several months to make a decision in this regard 186 .

In addition, the challenge to an arbitrator should not stop the arbitral proceedings, until it is decided for by the Concerned Body. This is correcting the approach taken by case law number 75/2008 187 where an arbitral award was set aside since the arbitral tribunal continued the proceedings despite the challenge to one of the arbitrators.

In this regard, Article (15).2 of the Federal Arbitration Law states that:

"The Parties are free to agree on a procedure for challenging an Arbitrator; failing which the following procedure shall apply…:

If the challenged arbitrator does not withdraw or the other party does not agree to the challenge within fifteen days from the date of the notice of challenge given to the Arbitrator in accordance with Article 24 of this Law, the challenging party may present it to the Concerned Body within fifteen days after the first fifteen-day period.

The Concerned Body then has ten days to decide the challenge and its decision shall be subject to no appeal." § 2 Remaining Improvements in the Federal Arbitration Law

Adverse inference

The Federal Arbitration Law provides the power to an arbitral tribunal to draw adverse inferences when one of the parties rejects to produce documents or comply with the tribunal's orders.

Article 32.3 of the Federal Arbitration Law states that:

"If any party fails to appear at a hearing or to produce documentary evidence or carry out any procedure, without an acceptable excuse, the Arbitral Tribunal may continue the proceedings, drawing appropriate conclusions based on the actions and default of the party in question, as justified by the circumstances of the arbitration case, and proceed to make the award on the evidence before it."

Arbitration Agreement in case an award is annulled:

The arbitration agreement survives even if the relevant award was set aside. This corrects the old approach by the Court of Cassations in the UAE (as in case laws ADCC 174/2014 & DCC 192 /2007) which implies the exhaustion of the arbitration agreements.

In this regard, Article (54) 4 of the Federal Arbitration Law states that "unless otherwise agreed by the Parties, the Arbitration Agreement shall remain in force according to this Law after the arbitral award is set aside unless the setting aside is based on an Arbitration Agreement that does not exist or has lapsed, or is void or incapable of being performed."

Severability of an arbitration clause

As set out in Part 1, Title 1, Chapter 1, Section 3, § 1 of this thesis, there has been a contradiction between Dubai on the one hand and Abu Dhabi courts on the other hand regarding the application of the severability of the arbitration clause and whether if a contract is null or void the arbitration clause survives (as per Dubai Courts) or is rendered null (as per the Abu Dhabi Courts).

Severability is now coded in Article (6) of the new Federal Arbitration Law, which states that:

" (1) an arbitration clause shall be treated as an agreement independent from the other terms of the contract. The nullity, rescission, or termination of the contract shall not affect the arbitration clause if it is valid per se, unless the matter relates to an incapacity among the Parties. ( 2) A plea that a contract containing an arbitration clause is null or has been rescinded or terminated shall not stay the arbitration proceedings and the Arbitral Tribunal may rule on the validity of such contract."

Procedural Estoppel

The Federal Arbitration Law codified the procedural estoppel, where if any violation of the procedures in this law or the procedures agreed by the parties that are not contested within 7 days within the respective party's knowledge of such violation (or within the time-limit agreed upon), this shall be deemed an implied acceptance and waiver of subsequent right to object it, as long as such violation can be agreed to be deviated from by the parties.

In this regard Article 25 of the Federal Arbitration Law states that "A party who knows that any provision of this Law from which the Parties may derogate or any requirement under the Arbitration Agreement has not been complied with and yet does not state its objection to such non-compliance within the time-limit agreed upon, or within seven days of becoming aware of the non-compliance in the absence of such agreement, shall be deemed to have waived its right to object."

However, the application and interpretation of this Article by the UAE national courts may face challenges, as set out in a separate Chapter related to the improvements to the UAE law.

Place of signature of the award

The Repealed Arbitration Chapter provides that arbitral awards should be issued (and signed) in the UAE, failing which; it shall be considered a foreign arbitral award. Realistically, I have seen arbitrators residing outside the UAE disregard this provision as it is not practical to travel for many hours only to sign the award. The new arbitration law corrected this approach by making clear that irrespective of the place of signature of an award, the award shall be deemed to be signed in the place of the arbitration (Article 42.6). 188 This is a good and clear departure from the Repealed Arbitration Chapter of the CPC where Article 212.4 of the Repealed Arbitration Chapter of the CPC states that: "The award of the arbitrator shall be issued in the United Arab Emirates, failing which, the rules laid down in respect of awards of arbitrators issued in a foreign country shall apply."

Section 2 Issues that remain mostly unchanged under the old arbitration chapter of the CPC

There are significant issues that remain unchanged under the Federal Arbitration Law as compared with the Repealed Arbitration Chapter and the rules of the arbitral institutions in the UAE.

Joinder and Consolidation: The tribunal's power and discretion to allow the joinder of a third party is now codified in Article 22 of the Federal Arbitration Law. This discretion is conditional upon (a) the third party is being a signatory to the arbitration agreement, and (b) the tribunal allowing all parties to provide their submissions on the proposed joinder.

This could not be considered a significant change under the Federal Arbitration Law since any arbitral tribunal will not typically uphold jurisdiction where a party is joined to the proceedings without being a party to the arbitration agreement invoked.

The Federal Arbitration Law, however, remains silent as to the consolidation of proceedings.

Competent-competent doctrine: is now coded under the new law, Article 19.1 of the Federal Arbitration Law provides:

"The Arbitral Tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity of the Arbitration Agreement or its inclusion of the subject-matter of the dispute. The Arbitral Tribunal shall rule on the plea either as a preliminary question or in a final arbitral award on the merits."

Res judicata effect of arbitral awards: is now coded in Article 52 of the Federal Arbitration Law states that "An arbitral award made in accordance with this Law shall be binding on the Parties, shall constitute res judicata, and shall be as enforceable as a judicial ruling, although to be enforced, a decision."

Reference to the arbitration agreement: as set out in Part 2, Title 1, Chapter 3, Section 2, § 5 of this thesis, there were issues regarding the UAE courts' recognition to an arbitration clause where it was incorporated in a contract by a reference to or from another document. A prominent example of that is the regular reference to FIDIC Rules by many construction contracts. This should not be conflated with the jurisdiction of the arbitral tribunal to order interim and conservatory measures as stipulated in Article 21 of the Federal Arbitration Law. The law provides ample authority to arbitral tribunals in this regards to "Order any party to take such interim or conservatory measure as the Arbitral Tribunal may consider necessary given the nature of the dispute."

The law specifies the situations where interim measures could be granted, which are set out in Article 21 including: preservation of evidence, keeping of goods, preservation of assets, maintain the status quo pending the determination of the dispute, or preventing imminent harm to the arbitral process itself.

This is generally consistent with the arbitration practice which provides that interim and conservatory measures should only be granted in situations of necessity and urgency in order to protect rights that could, absent such measures, be definitively lost (i.e. to avoid irreparable harm).

In this regard, Article 17 (A) of the UNCITRAL Model Law states that:

"(1)
The party requesting an interim measure under article 17(2) (a), (b) and (c) shall satisfy the arbitral tribunal that:

(a) Harm not adequately reparable by an award of damages is likely to result if the measure is not ordered, and such harm substantially outweighs the harm that is likely to result to the party against whom the measure is directed if the measure is granted; and

(b) There is a reasonable possibility that the requesting party will succeed on the merits of the claim. The determination on this possibility shall not affect the discretion of the arbitral tribunal in making any subsequent determination"

In this connection, Redfern and Hunter confirm that "Whilst most arbitration rules and laws of arbitration permit interim measures to be granted at the tribunal's discretion, they provide little guidance as to how that discretion should be exercised. Traditionally, arbitrators have looked to concepts common to most legal systems in the granting of such measures-such as the need to establish a prima facie case on the merits and the risk of serious and irreparable harm if the measure is not granted." 189 The above implies that the party seeking interim or conservatory measures should reasonably prove the following:

(a)

The risk of substantial irreparable harm to the respondent, in the absence of the protection;

(b) The respondent's harm, if the order is not granted, will be greater than the claimant's harm if it is granted; and (c)

Whether the respondent has a reasonable chance of success on the merits (that is, a prima facie case).

Disclosure required by an arbitrator:

The new Federal Arbitration Law established an old rule that was stipulated in most institutional arbitration rules where an arbitrator is under the obligation to disclose any circumstances that are likely, in the eyes of the parties, to cause doubts as to its impartiality and independence.

Article 10. Article (23).2 of the Federal Arbitration Law states that "where there is no agreement to follow specific procedures, the Arbitral Tribunal may adopt the procedures it considers appropriate, subject to the provisions of this Law and the absence of conflict with the fundamental principles of litigation and international agreements to which the State is party."

This article confirms the approach of the Repealed Arbitration Chapter; specifically Article 212.1 of the Repealed Arbitration Chapter of the CPC states that:

"the arbitrator shall issue the arbitral award without being bound by the procedural rules save as is provided for in this Chapter and the procedures relating to the summoning of the parties, the hearing of their arguments, and enabling them to submit their documents, but nevertheless it shall be permissible for the parties to agree on specific procedures for the arbitrator to follow."191 

Applicability of the evidence law: the UAE evidence law is not applicable to arbitration even if the parties refer to the UAE law as the choice of law. This choice is deemed to be the choice of the substantive law.

Article 33.8 of the Federal Arbitration Law states that:

"The Arbitral Tribunal is afforded discretion to determine the rules of evidence to be followed and the admissibility, relevance or weight of evidence adduced by any of the Parties in relation to facts or expert opinion.

The Arbitral Tribunal may also specify a time-limit, method, and form for the exchange of such evidence between the Parties and a method for its submission to the Arbitral Tribunal." Applicable substantive law to arbitration: it is common ground between the Repealed Arbitration Chapter and the Federal Arbitration Law that the applicable substantive law to arbitral proceedings is the law chosen by the parties. However, the Repealed Arbitration Chapter does not address specifically the applicable law in the absence of choice, and a number of institutional arbitration rules do specify the applicable substantive law in this case. The Federal Arbitration Law, however, establishes that the applicable substantive law in the absence of choice by the parties is the law that is most closely connected to the dispute. This doctrine is yet to be developed by the practice of the UAE courts (Article 38.1);192 however, the place of performing the underlying contractual obligations is expected to be an essential parameter in this determination.

This
Amiable compositeur: an arbitral tribunal may not rule on amiable compositeur unless specifically authorized to do so by the parties. This is a continuation of the old approach of the Repealed Arbitration Chapter of the Civil Procedures Code.

Article The Federal Arbitration Law establishes a similar provision (Article 41.4). 193 This is consistent with Article 212.5 of the Repealed Arbitration Chapter of the CPC states that:

"The award of the arbitrators shall be issued by a majority; it must be in writing, with the dissenting view, and it must in particular include a copy of the arbitration agreement, a summary of the statements and documents of the parties, the reasons for the award and the order made, the date of issue, the place at which it was issued, and the signatures of the arbitrators, and if one or more of the arbitrators has refused to sign the award such fact shall be stated, and the award shall be valid if signed by a majority of the arbitrators."194 § 1 Effect of the UAE Arbitration Law on the Grounds to set aside an award:

The grounds to annul an arbitral award under the new Federal Arbitration Law are very similar to the grounds in the Repealed Arbitration Chapter in the CPC; the following summarizes the similarities between the two provisions of law.

The first ground to set aside an award in the UAE is the defects in the underlying arbitration agreement. Article (53) 1(a) of the Federal Arbitration Law states that:

"An arbitral award can only be challenged by an action for setting aside before the Court or during the pendency of an application to confirm the award. "If the award was made by arbitrators appointed otherwise than in accordance with the law, or was issued by some of them without their being authorized to make an award in the absence of the others or if it was issued on the basis of an arbitration instrument that does not specify the subject matter of the dispute or was issued by a person not having capacity to make an arbitration agreement or an arbitrator not satisfying the requirements of the law."

The third ground to set aside an award in the UAE is the violation of the due process Article 53.1(d) of the Federal Arbitration Law, which provides as a ground to set aside or oppose enforcement of an arbitral award:

"That a party to the Arbitration fails to present its case because it was not given proper notice of the appointment of an Arbitrator or of the arbitral proceedings or because the Arbitral Tribunal breached due process or for any other reason beyond his control."

This is consistent with Article 212.1 of the Repealed Arbitration Chapter of the CPC states that:

"the arbitrator shall issue the arbitral award without being bound by the procedural rules save as is provided for in this Chapter and the procedures relating to the summoning of the parties, the hearing of their arguments, and enabling them to submit their documents, but nevertheless it shall be permissible for the parties to agree on specific procedures for the arbitrator to follow."

The fourth ground is the failure to apply the law chosen by the Parties. Article 53.1(e) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that "that the arbitral award excludes the application of the Parties' choice of law for the dispute."

This is relevant to Article 212.2 of the Repealed Arbitration Chapter of the CPC, which states that "The award of the arbitrator shall follow the rules of law…"

The fifth ground is the defects in the reasons related to the constitution and choice of the arbitral tribunal. Article 53.1(f) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award "that the composition of the Arbitral Tribunal or appointment of any Arbitrator was not in accordance with this Law or the agreement of the Parties."

This is relevant to Article 216.1(b) of the Repealed Arbitration Chapter of the CPC, which provides as a ground to set aside an award that "if the award was made by arbitrators appointed otherwise than in accordance with the law."

The sixth ground is the general issues related to arbitral procedures. Article 53.1(g) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that "if there is a nullity in the award or a nullity in the proceedings having an effect on the award."195 This is the same wording of Article 216.1.c of the Repealed Arbitration Chapter of the UAE CPC.

The seventh ground is exceeding the scope of the substantive jurisdiction of the arbitral tribunal or deciding on matters outside those agreed upon to be submitted to arbitration. Article 53.1(h) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that "the award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope."

This is relevant to Article 216.1(a) of the Repealed Arbitration Chapter of the CPC, which provides as a ground to set aside or oppose enforcement of an arbitral award that "if the arbitrator acted outside the scope of the instrument."

The eighth ground is the time-limit for an award, exceeding the time-limit for rendering an award remains a ground to set aside an award under the Federal Arbitration Law. The Federal Arbitration Law appears to require an improvement regarding the time to start the arbitral proceedings, while the law provides that the arbitral proceedings shall commence on the date following the date of the constitution of the tribunal (Article 27.1);196 the time-limit of an award is six months from the date of the first hearing taking place after the commencement of the proceedings (Article 42.1)197 . It would have been more consistent that the date of the commencement of the proceedings to be the same date of calculating the time-limit for an award. That being said, still the provisions of law can be implemented "as is" with no ambiguity.

Under the Federal Arbitration Law, the arbitral tribunal has the right on its own motion to extend this initial six months to an additional six months, however, following this period, the Federal Arbitration Law provides that "The Arbitral Tribunal shall issue a final award within the timeframe agreed by the Parties. Failing agreement on a specific time-limit or method of its determination, the award shall be issued within six months from the date of the first hearing of the Arbitration. The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension."

This is consistent with Article 210.1 of the Repealed Arbitration Chapter of the CPC which states that:

"If in the arbitration agreement the parties have not stipulated a time-limit for the judgment the arbitrator must pass judgment within six months from the date of the first hearing in the arbitration failing which it shall be permissible to any party to so wishes to bring the dispute before the courts or to continue with it before the courts if it has already been brought" the parties should seek further extension from the Court of Appeal having jurisdiction, rather than from the arbitral institution (Article 42.2). 198 The new Federal Arbitration Law is silent regarding the right of the arbitral institutions to extend the time-limit of an award. It could be argued that the rules of the arbitral institutions can be deemed as an agreement by the parties for a specific time-limit of an award. However, this interpretation is yet to be tested by the UAE courts.

The time-limit as a ground to set aside an award under the Federal Arbitration Law is consistent with Article 210.1 of the Repealed Arbitration Chapter of the CPC, which states that:

"If in the arbitration agreement the parties have not stipulated a time-limit for the judgment the arbitrator must pass judgment within six months from the date of the first hearing in the arbitration failing which it shall be permissible to any party to so wishes to bring the dispute before the courts or to continue with it before the courts if it has already been brought." § 2 Effect of the UAE Arbitration Law on Capacity to enter into arbitration agreements 199 The requirement that the signatory to an arbitration agreement should have express and specific authority to bind a company to arbitration is laid down in Article 58 (2) 201 USC 64 for judicial year 20 interpreted that nullity in the judgment of the award or the procedures that affected the award in violation for Article 212 of the same law (Article 12 of the Federal Arbitration Law) which necessitates that the award should be issued by majority of votes and the award must be written including the descending opinion. The arbitrator should notify the parties of the hearing session to review the pleadings and enabling them to plead all the arguments and defenses and submit all their documents and taking steps to prove their rights Article 216.1(c) of the Repealed Arbitration Chapter of the CPC provides that a ground for nullity of arbitral awards "if there is a nullity in the award or a nullity in the proceedings having an effect on the award." 202 This Article provides a vague and ambiguous ground with regards to the nullity of the arbitral award since it is related to any and all misapplications of procedures which affect an award, which is a judgmental matter and could cause the setting aside of an award. Indeed, this Article was historically used to set aside awards.

Therefore, it is crucial to analyze the UAE jurisprudence in order to understand and establish rules to the methodology and behavior by which the UAE courts interpreted and implemented Article 216.1(c) of the UAE CPC (Article 53.1(g) of the Federal Arbitration Law) in setting aside arbitral awards.

The specific application of this Article will be discussed in Part 1, Title 2, Chapter 1, and Section 2 of this thesis. However, for the purpose of satisfying this part of the thesis which provides only for the grounds of annulment of awards, set out below the following grounds that were used by previous case laws to annul awards in the UAE judiciary using Article 216.1(c) of the UAE CPC [Article 53.1(g) of the Federal Arbitration Law]:

1. Violating the procedures agreed between the parties;

2. Failure to enable the litigant parties to submit their requests and defenses;

3. Failure to enable the litigant parties to plead their position where they can admit, deny or refute the adversary's legal arguments;

4. Absence of the confrontation between the litigant parties in the dispute;

5. Failure to establish equality between the litigant parties and violating the procedures agreed upon;

6. If the arbitrator violates the public order;

7. Failure to notify the parties of the hearing session;

8. Failure to render the award after deliberations, which requires all the arbitrators to be aware of the opinion of the other arbitrators and having discussions between them in this regard; and 9. Failure to provide reasons for the award. Following are the most important case laws that defined the above grounds for annulment:

DCC decision number 173 for 2010 states that:

"an arbitrator shall issue the arbitral award without being bound by the pleading procedures in the litigations before judiciary, however, it shall be bound by the procedures agreed between the parties and right for issuing defenses and enabling the litigant parties to submit their requests and defenses and enabling the parties to submit its pleadings and refute the legal arguments and submissions by the adversary and confronting the parties to one another in the dispute. The determinative factor in the nullity of the arbitral award is the violation of the basic procedural rules for litigations that establish equality between the litigant parties and violating the procedures agreed upon between them in this regard. It is established as per Article 216204 of the CPC and the principles established in the jurisprudence of this court that the nullity of arbitral award should be confined to the arbitral award as a legal procedure and is limited to the errors in the procedures not the error in the judgment. The issues that can be pleaded by a litigant party to nullify an arbitral award were indicated in the former Article and cannot be extended to others and they are related to the agreement to enter to arbitration or the arbitration proceedings. These issues are related to the arbitration agreement and that can cause the nullity of the arbitral award including rendering the award without an arbitration agreement or based on the null arbitration agreement or the arbitration agreement was expired by passing the time-limit or if the arbitrator exceeded the substantive jurisdiction of the arbitration agreement or if he violates the public order.

The court held further that:

"With regards to the arbitration proceedings that can cause nullity in the arbitral award, they were indicated in the mentioned Article which are: if the award was issued by arbitrators who were not appointed in accordance with the law, or by only a number of the arbitrators who were not authorized to render the award in the absence of the others, or the absence of the contradiction between the litigant parties and the rights of defense in the dispute or breaching the right for defense or the award was null and void or nullity in the procedures that affected the award. As such, any other argument raised by a litigant party to nullify the award which is not related to the former procedures and would be related to the evidence rules or the judgment of the arbitrator or denying any substantive rules or insufficient reasoning for the arbitral award shall not be accepted." 205 USC decision number 64 for Judicial Year 20 added to DCC decision number 173 for 2010 the following:

"Or the award was issued based on arbitration agreement that did not specify the subject of the dispute or the arbitration agreement was issued by the person who does not have the competency to enter into arbitration agreements or nullity in the judgment of the award or the procedures that affected the award in violation for Article 212 of the same law which necessitates that the award should be issued by majority of votes and the award must be written including the descending opinion.

The arbitrator should notify the parties of the hearing session to review the pleadings and enable them to plead all the arguments and defences and submit all their documents and taking steps to prove their rights. As such it is not allowed to decide on the dispute without notifying the parties and enabling each litigant party to view the documents and papers submitted by the other litigant party and provide the parties the sufficient time prepare their defences and respond to the pleadings and documents and rendering the award after deliberations which requires all the arbitrators to be aware of the opinion of the other arbitrators and having discussions between them in this regard" 206 .

The following case laws were carefully studied in order to summarize the grounds for nullity of arbitral awards under UAE law. Article 44 of the DIFC Arbitration Law sets out the grounds on which the Recognition or enforcement of an arbitral award may be refused by the Court. The court may refuse to enforce an award, including: (1) Incapacity of the signatory to the agreement to arbitrate; or the arbitration agreement was invalid;

(2) The award debtor was not given proper notice of the appointment of an arbitrator;

(3) Exceeding the scope of the submission to arbitration;

(4) Issued regarding the composition of the Tribunal;

(5) the award is not binding or set aside by the country of origin; or 206 Union Supreme Court decision number 64 for judicial year 20 issued on 26 January 1999 (6) public order matters Article 57 of the ADGM arbitration law sets out the grounds on which the Recognition or enforcement of an arbitral award, they are very similar to the grounds set out in the DIFC Arbitration Law, including:

(1) Incapacity of the signatory to the agreement to arbitrate; or the arbitration agreement was invalid;

(2) Invalidity of the arbitration agreement

(3) The award debtor was not given proper notice of the appointment of an arbitrator;

(4) Exceeding the scope of the submission to arbitration;

(5) Issued regarding the composition of the Tribunal;

(6) the award is not binding or set aside by the country of origin; or (7) public order matters Enforceability of arbitral awards under the DIFC and ADGM arbitration laws is not the main subject of this dissertation since it was not a concern over the past period.

DIFC Courts have been historically supportive of arbitration and the ADGM is expected to follow the same pattern, albeit this has not been tested or evaluated yet.

The process for enforcing arbitral awards in the UAE is lengthy and may involve several actions that may take under certain circumstances several years to be completed.

Moreover, the process for enforcement of arbitral awards in the UAE involves a certain degree of risk. This risk can be managed if the arbitrators and parties' representatives have the UAE as the seat for their arbitrations and/or intend to enforce arbitral awards in the UAE. They must be mindful to avoid annulment of awards, which is a considerable waste of money and resources. This part will analyze more than 130 case laws confirming setting aside arbitral awards by the UAE courts; this may be a cause for concern or rather frightening for parties and law firms enforcing awards in the UAE. However, this risk can be managed once arbitrators and parties are aware of the causes of annulment.

Further, this dissertation emphasizes the need for legislative reform to the UAE arbitration law and a change in the UAE Courts' interpretation and behavior towards arbitral awards in order to favor this process as more developed jurisdictions do.

Each of the following sections shall discuss one of the grounds for annulment of arbitral awards, set out the case laws that finally decided to annul arbitral awards and summarize the procedures that need to be considered by parties and legal representatives in order to avoid the same destiny faced by the arbitral awards that were annulled.

TITLE 2: NULLITY OF ARBITRAL AWARDS IN THE UAE

Nullity of arbitral awards by the UAE national courts has been a concern for parties and law firms. This dissertation addresses over a hundred case laws that confirm setting aside arbitral awards by the UAE courts, this number does not include provisions for (i) case laws setting aside arbitral awards not identified by this thesis, and (ii) arbitral awards set aside by lower courts but these decisions were overturned by the Supreme Courts in the UAE.

Furthermore, the problematic nature of setting aside arbitral awards is not only the conclusion of this dissertation; rather, it is part of the open discussions in many of the arbitration conferences in the UAE.207 

As addressed above, frequent incidents and case laws setting aside arbitral awards are causing a considerable problem in the UAE legal system affecting the confidence of contracting parties when they agree to arbitration since, after spending considerable time and money in arbitration, the entire arbitral process can be in vain. Therefore, it is not particularly desirable to conduct an arbitral process knowing of the existence of this fundamental issue.

This part shall address more than 130 case laws handed down by the UAE courts that confirmed the nullity of arbitral awards.

Chapter 2 of this title will demonstrate a summary of the Cassation decisions that confirmed the nullity of the awards and grounds for each decision.

This title is of particular importance for arbitration practitioners having the UAE (or any of the jurisdictions in the UAE) as the seat for their arbitration or intending to enforce an award within the UAE. The first of the most common grounds for setting aside arbitral awards in the UAE is the lack of requisite authority to enter into arbitration agreements. However, this particular ground shall be discussed later in the jurisdictional challenges part of this thesis. Therefore, this chapter will start with the second most common ground for nullity of awards in the UAE, which is the expiry of the time-limit for issuing an arbitral award.

Unlike the UNCITRAL Model Law, both the UAE Repealed Arbitration Chapter and the Federal Arbitration Law provide that the expiry of the time-limit of rendering an award is a ground to set aside arbitral awards.

Article 210.1 of the CPC provides:

"If in the arbitration agreement the parties have not stipulated a time-limit for the judgment the arbitrator must pass judgment within six months from the date of the first hearing in the arbitration failing which it shall be permissible to any party to so wishes to bring the dispute before the courts or to continue with it before the courts if it has already been brought."

Article 42.1 of the Federal Arbitration Law states that:

"The Arbitral Tribunal shall issue a final award within the timeframe agreed by the Parties. Failing agreement on a specific time-limit or method of its determination, the award shall be issued within six months from the date of the first hearing of the Arbitration. The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension".

On the surface, UAE law is liberal with regards to the nullity of arbitral awards due to the expiry of the arbitration time-limit as it provides the judge ample authority to conclude whether the parties' agreement explicitly or impliedly extends the time-limit, therefore making it easier to avoid setting aside awards.

The DCC established that:

"Pursuant to Article 210 of the Civil Procedure Code (Article 42.1 of the Federal Arbitration Law), the period for the issuance of the award may be extended by the parties, delegating this extension to the arbitrator or by a courts order; provided that the extended duration is uninterruptedly linked to the previously set period, failing which, such extension will not be effective. The extension of the period to render an award cannot occur after the expiry of the previously set period." 208 However, in practice, the typical approach of the UAE courts with regards to exceeding time-limit for rendering an award is articulated in the provisions of Articles 203 of the Repealed Arbitration Chapter of the CPC, Articles 4.1 of the UAE Federal Arbitration and 210 of the Repealed Arbitration Chapter of the CPC (Article 42.1 of the Federal Arbitration Law) which entail that, if the parties agree, in writing, to refer any dispute arising out of a given contract to arbitration and such proceedings are to be conducted within a specified period, then the arbitral award must abide by the expiry of such a time period, failing which, a strong argument exists to be set aside the eventual award.

However, in the absence of an affirmative agreement between the parties as to the time-limit for the rendering of the award, arbitrators shall render the award within six months of the date of the first arbitration session. Following the expiry of such time-limit the parties may refer the dispute to the Court.

Article 216 of the Civil Procedure Code 209 confirms that the expiry of the time-limit for rendering an award is not a public order matter; therefore, the court may not annul, on its own initiative, an arbitral award based on time-limit grounds. Instead, the party seeking to set aside the award needs to plead the invalidity on time-limit expiry before the judiciary.

Notwithstanding the foregoing, parties may explicitly or implicitly agree to extend the time-limit for the rendering of an award. Furthermore, the Court may, upon the request of the arbitrator or either party, extend the time-limit to such a period, as it deems sufficient for the settlement of the dispute. 210 The arbitrator, however, may not extend such period without the express consent of the parties.

However, the time-limit for rendering an award is argued in the dispute typically at a late stage of the proceedings and possibly nearby the end of pleadings. At this stage, each party is likely to be aware of its position in the arbitration and most likely, the substantive hearing sessions for oral argument should have been already convened. Therefore, the party that perceives its position as most likely losing the arbitration is likely to object for any extension of the time-limit and, as a consequence, would give itself a ground to set aside the award, in case it was not in its favor.

It is not uncommon though to see each of the parties to a particular dispute objecting for the extension of the time-limit for tactical reasons providing itself a ground, under all circumstances, to plead nullity of the eventual award before courts in case such ground is needed.

Arbitrators on the other hand, especially those not well-versed with the UAE law, could fail to consider these tactics adopted by party representatives or underestimate their significance and try to take all the time to render the award in the most precise manner. 211 The study of UAE jurisprudence that confirmed nullity of arbitral awards on the ground of exceeding the timelimit also revealed another factor contributing to this problem. In fact, there is a contradiction between the case laws, the Federal Arbitration Law and the Repealed Arbitration Chapter on the one hand and the DIAC and ADCCAC Rules on the other.

210 Abu Dhabi Court of Cassation decision number 187 for 2014 established that when one of the litigant parties is opposing the arbitration proceedings, the court shall have jurisdiction to extend the time-limit for rendering the award as long as the request for such extension is filed before the expiry of the existing time-limit.

The judgment established that the legislator provided the right to any of the parties to bring an action before the court to extend the time-limit even if this would be misused by any of the parties to delay the proceedings.

The start of the time-limit under the Federal Arbitration Law is the first hearing session, which is typically the procedural hearing. However, the start of the time-limit under DIAC and ADCCAC is the receiving of the case file by the sole arbitrator or, in case of panels, by the chairperson of the tribunal.

Article 42.1 of the Federal Arbitration Law states that:

"The Arbitral Tribunal shall issue a final award within the timeframe agreed by the Parties. If the parties fail to agree to a specific time limit or method of its determination, the award shall be issued within six months from the date of the first hearing of the Arbitration. The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension".

In "Unless otherwise agreed: The Panel shall issue the final arbitral award within a maximum period of six months from the date on which the file was received by the sole arbitrator or the president of the Arbitration Panel." 214 The DIFC Arbitration Law and the DIFC-LCIA Arbitration Rules do not prescribe a time-limit for the issuing of the final award. Rather, the parties are free to determine and agree on a time-limit for rendering the final award.

Similarly, ADGM Arbitration Regulations of 2015 contain no provisions on time-limits for rending awards.

DCC decision 317 for 2009 Civil established that the arbitration proceedings should start at what the judgment named in English as "Commencement of arbitral proceedings" when the litigant parties attend before the tribunal (typically the procedural hearing) or as soon as they were notified that the dispute is being reviewed by the tribunal. 215 Similarly, the ADCC confirmed that the time-limit for rendering an arbitral award should be decided ideally by the agreement of the parties, failing which, it shall be within six months of the first hearing session whether by requesting the parties to submit documents or statements. Below, we set out the most important rules established by the UAE Cassation decisions with regards to the timelimit for arbitration:

The UAE established jurisprudence confirmed that: "The expiry of the time limit for an arbitration agreed upon between the parties does not negate the fact that the litigant parties to arbitration may agree on extending the time limit for rendering an award explicitly or implicitly as long as the period is connected. For the period to be connected and therefore the arbitration time limit is extended by establishing that the parties attended the arbitration and none of the parties pleaded the expiry of the time limit." The DCC set aside an award for exceeding the time-limit, Case Law (1)

The Dubai Court of Cassation decision number 157 for 2009 [Exhibit 44] annulled an arbitral award on the ground of exceeding the six months' time-limit starting from the date of the first hearing which, in turn, should start within 30 days of their appointment of the arbitrators.

The court held that:

"The Court of Cassation found that the arbitral tribunal had set up 11-9-2007 as the first arbitration session which was confirmed by the minutes of the session held on 15-8-2007-. However, the fact that the first session had been postponed for the absence of the representative of the Respondent and the non-payment of the fees of the arbitrators shall not preclude the arbitral tribunal from opening the arbitral proceedings. Therefore, the issue of the arbitrators' judgment on 25-3-2008 was made after the period of six-month, which the parties did not request to extend it. On this basis, the Court of Cassation confirmed the ruling and reasoning of the contested judgment and rejected the appeal" 218

Further, the court established that this principle should apply whether or not any of the parties attended the hearing as long as the tribunal provided them the opportunity to attend and they failed to be present.

The DCC set aside an award for exceeding the time-limit, Case Law (2)

The DCC set aside an arbitral award for exceeding the time-limit for rendering the award. The court held that although the arbitration time-limit set in the arbitration agreement was extended more than once by agreement of the litigant parties in some instances and by a decision of the court in other instances, such extensions ended on a specific date. The documents of the case provide no evidence for further extension, whether by implicit or explicit agreement of the parties or by a decision rendered by the court, from the date when the previous extensions expired. Further, at this date the Respondent expressly contested the validity of the arbitration with regards to exceeding the time-limit before the arbitrate tribunal. 219 The DCC set aside an award for exceeding the time-limit, Case Law (3)

The DCC annulled an arbitral award since the time-limit was extended by mutual agreement. However, when the arbitral tribunal attempted to extend the third time-limit, one of the litigant parties (who subsequently lost the arbitration) opposed the extension. 220 This judgment established a rule regarding the parties' freedom to choose the time-limit in days or in months.

It further held that based on Articles 210.1 (Article 42.1 of the Federal Arbitration Law) and 216(a) of the Repealed Arbitration Chapter of the CPC (Article (53) 1(a) of the Federal Arbitration Law), the arbitration timelimit is left to the liberty of the parties, therefore, the parties may count the time-limit for rendering the award 218 either in months or in days. In case the time-limit agreed upon is stated in terms of days, any extensions shall also be stated in days. Similarly, in case the time-limit agreed upon is stated in months, any extensions shall also be stated in months.

The DCC set aside an award for failure to establish a date for the award, Case Law (4) § 2: the DCC Annulled an arbitral award since it was not dated and as such the judge was unable to verify the time-limit 221 The court reasoned that decision by referring to Articles 212 and 213 of the UAE CPC, which, according to the court, necessitate including the date of issuance of an arbitral award as part of the award. In particular, the said articles stipulate short time periods to conduct the arbitration proceedings, which should be observed and supervised by the court. The court found that the arbitrator's failure to indicate the date of the award disables the court from reviewing compliance with these provisions.

In the view of this thesis, eliminating the date in an arbitral award is a substantial mistake; the approach of the court could be interpreted as unreasonable and anti-arbitration. The arbitrators are in certain occasions nonlawyers and could not be fully aware of the procedural aspects of arbitration.

Again, it would have been possible for the judge here to use Article 214 of the CPC, which allows the judge while ratifying the award to return it to the arbitrators to clarify the date. The UAE CPC states "It shall be permissible for the court in the course of considering an application for ratification of the award of the arbitrators to remit it to them to consider any issue in the arbitration on which they have omitted to make a determination or to clarify the award if it is insufficiently specific for it to be capable of enforcement and the arbitrators must in each case issue their decision within three months from the date of service on them of the decision [of the court] unless the court has ruled otherwise." 222 The DCC set aside an award for Failure to mention the date of the first hearing in the award, Case Law (4)

The DCC decision number 344 for 2009223 annulled an arbitral award after ratifying the award by the Courts of First Instance and Court of Appeal since the date of the first hearing was not indicated in the award date, which does not make it clear for the court whether the award was issued within the six months' time-limit.

The court concluded that "in the absence of the information regarding the date of the first hearing session, the court shall not be able to verify the time limit for the award and therefore, the arbitral award shall be annulled in case one of the party's pleas so." 224 It is questionable why the court did not use the relevant provisions of the Repealed Arbitration Chapter applicable at the time to correct or clarify this ambiguity.

The Repealed Arbitration Chapter of the UAE CPC allows the court seized to ratify an award to return the award to the arbitral tribunal to clarify ambiguity or include missing issues.

Article 214 of the Repealed Arbitration Chapter states that:

"If the arbitrator omits to resolve any of the issues agreed upon in the arbitration clause, or if the award is ambiguous to an extent preventing its execution, the ratifying court may decide to return such award to the arbitrator to consider any omitted issues or to clarify the award, if it was not definite in a way that makes it impossible to execute, and the arbitrators should, in both cases, deliver their decision within three months from the date of their notification with the decision unless the law decides otherwise." 225The DCC refuse to set aside an award for exceeding the time-limit, Case Law (5)

On the contrary, the Dubai Court of Cassation law dismissed a claim for nullity of an arbitral award and determined that since award debtor (seeking to set aside the award) had dealt with the arbitrator throughout a period exceeding two years following the date of the first session, the award debtor therefore implicitly agreed to extend the first six-month period specified under Article 210 of the Repealed Arbitration Chapter of the CPC (Article 42.1 of the Federal Arbitration Law). 226 The court determined that in cases where the litigants do not agree on a specific date for such an extension, their consent as to the said extension shall be deemed an agreement to resume the arbitration with no definite date set.

The court finally established that the time-limit for rendering an award might be repeatedly extended for an additional six-month period until one of the litigant parties object or opposes any further renewal or turns to the courts to settle the action upon the expiry of the previously set arbitration time-limit. 224 Dubai Court of Cassation decision number 344 for the year 2009 -Civil, issued on 28 March 2010 225 Article 214 of the UAE CPC, which corresponds, with some modifications, to Article 54.6 of the Federal Arbitration Law states that "The Court, when asked to set aside an arbitral award may, where appropriate and so requested by a party, suspend the setting aside proceedings for a period of time of up to sixty days in order to give the Arbitral Tribunal an opportunity to take any action or make any amendment to the form of the award as will eliminate the grounds for setting aside without affecting the substance of the award"

Position of ADCC regarding time-limit for rendering an award The Abu Dhabi Court of Cassation determined that in the absence of an affirmative agreement between the parties on a particular time-limit, the arbitrator should render the final award within six months from the date of the first hearing of the arbitration, failing which, it will be permissible for any of the parties to litigate the dispute before the courts. 228 The court held further that it is also open to the court, upon the application of the arbitrator or one of the parties to extend the time-limit as it deems appropriate for the determination of the dispute. The parties' agreement to extend the time-limit may be implied by the attendance of the parties at an arbitration hearing and the discussion of the subject matter of the dispute after the time-limit has elapsed. This matter should be left to the consideration and assessment of the lower court and is not subject to review by the Court of Cassation, provided that its judgment is based on sound grounds supported by the papers.

Conclusions on time-limit for rendering an award

In principle, UAE law respects the parties' liberty to agree to a specific time-limit for the rendering of an arbitral award; they need to adhere to this time-limit, however, if there is no agreement between the parties the arbitrators need to render the award in six months.

The UAE jurisprudence demonstrates that any extension of the time-limit for rendering the final arbitral award must take place in one of the following forms:

-Either written agreement between the parties to extend the time-limit, -One of the parties has to obtain a court judgment that the time-limit is extended. In such a case, the action must be brought before the court before the expiry of the old timeframe, or -

In case the written agreement is not available, the agreement of the parties to extend the time-limit may be implied by the attendance of the party of arbitration hearings or submissions after the expiry of the time-limit or submissions on costs, which typically happen at the end of the proceedings, therefore, it could be frequently used as evidence for an implied acceptance for the new time-limit. As a condition to that, the proceedings need to be extended without any disconnection in the proceedings in terms of any time gap, save for any suspension of the procedures for a reason related to the recusal of an arbitrator or any other ground for suspension of the proceedings.

-

The mere silence of one of the parties to the extension of the proceedings shall not mean an implied acceptance since silence is not an acceptance under UAE law.

-At the expiry of the arbitration agreement, the parties can take any of the following actions: a) Either to go to national courts and claim the expiry of the arbitration agreement and bring a court action instead, or b)

Wait until the award is issued (given that it needs to raise its objection to the extension of the timelimit agreement during the proceedings) and then the award debtor can bring an action to claim nullity of the arbitral award. Setting aside arbitral awards on grounds related to Article 216.1(C)229 of the Repealed Arbitration Chapter of the CPC is a common cause of annulment in the UAE. This article permits annulling an award based on the provision that stipulates:

"If there is a nullity in the award or a nullity in the proceedings having an effect on the award." 230 This article appears to provide a vague, ambiguous and broad ground for setting aside an arbitral award since it relates to all misapplications of procedures that affect the award. This is typically a subjective matter. However, analyzing the case laws that used this Article and its reasoning, one can conclude that the following procedures are more likely to be used to annul awards based on this provision:

1. Violating the procedures agreed between the parties 2. Failure to enable the litigant parties to submit their requests and defenses 3. Failure to enable the parties to submit pleadings and refute legal arguments and submissions by the adversary 4. Absence of confrontation between the litigant parties in the dispute and the rights of defense 5. Failure to establish equality between the litigant parties and violating the procedures agreed upon 6. Violation of public order by the arbitrator 7. Failure to notify the parties of the session to hear the pleadings, which enables them to plead arguments and defenses and submit documents to prove their rights 8. Failure to notify any of the litigant parties of the dispute or failure to enabling each litigant party to view the documents and papers submitted by the adversary 9. Failure to provide the parties the sufficient time prepare their defenses and respond to the pleadings and documents, and 10. Failure to render the award after deliberations, which requires all the arbitrators to be aware of the opinion of the other arbitrators and have discussions with them in this regard.

We shall illustrate here below how Article 216.1(c) (Article 53.1(g) of the Federal Arbitration Law) has been used to annul arbitral awards that could have been otherwise ratified should this Article not be articulated in the generic ambiguous manner that it is currently. § 1: Arbitrators' Failure to take an oath for witnesses

The DCC determined that arbitrators must require witnesses to take the oath before testifying before the arbitral tribunal, regardless of whether such a procedure is accepted or agreed upon by the litigant parties. In case this procedure is violated, according to Article 211 of the Repealed Arbitration Chapter of the CPC (Article 33.7 of the Federal Arbitration Law), the resulting arbitral award shall be set aside. This applies without regards to procedural estoppel, even if the interested party waives its right before and after the award is rendered.

The following two case laws demonstrate the attitude of the DCC in this regard.

Bechtel Case

In a landmark case, the Dubai Court of Cassation annulled an arbitral award based on a pure technicality in administering the oath for one of the witnesses231 .

The arbitration was seated in Dubai in accordance with the procedures stipulated under the UNCITRAL Arbitration Rules. The arbitration agreement provided that the provisions of the applicable law should prevail in the event that the UNCITRAL Rules contradict such law. Therefore, the UAE procedural laws were also applicable to this arbitration and would prevail if they contradict with the UNCITRAL Rules.

Bechtel was the prevailing party to this arbitration and was successfully granted an award for USD 25 million.

The arbitral award was set aside by the Dubai Court of Cassation on the following grounds:

The UAE Civil Procedures Code is applicable to this dispute by the agreement of the parties.

Article 216.1(C) of the UAE CPC (Article 53.1(g) of the Federal Arbitration Law) states, "The parties may apply for the award of the arbitrators to be nullified when the court considers whether it should be ratified, in the following circumstances …. if there is a nullity in the award or a nullity in the proceedings having an effect on the award" Article 211 of the UAE CPC states that "The arbitrators must administer the oath to the witnesses and any person who gives false testimony before the arbitrators shall be treated as being guilty of the offense of perjury" 232 The court reiterated that the witnesses did not swear an oath at all since the court concluded from the evidence that the arbitrator stated to the witness "I have to inform you as a witness that you are under the obligation to say the truth, failing so; you might have serious consequences as a result. Are you aware of that? The witness stated 'confirmed'"

The mutual acceptance of the parties to accept the oath formula or the argument that such oath formula is acceptable under the UNCITRAL Rules does not preclude any of the parties from raising a subsequent nullity claim based on Article 216.2 of the UAE CPC, which states that: "An action to set aside shall not be barred by a party having waived his right thereto before the issue of the award of the arbitrators." 233 The above fact becomes more relevant since the arbitration agreement invoked by the parties in this case stipulates that the arbitral proceedings shall be conducted in accordance with procedures agreed upon by the parties, as far as such procedures and matters do not contradict with any laws or procedures prevailing in the Emirate of Dubai and the UAE.

Article 40 of the DIAC Rules provides "Testimony may be provided verbally or otherwise, without taking the oath, through a written acknowledgment signed by the relevant witness and duly notarized. By way of exception from the aforementioned text, the testimony must be made along with the taking of the oath in case the oath is obligatory in accordance with the law applicable to arbitration procedures. In all cases, the arbitration panel may summon the witness for discussion." 234 Pursuant to this provision, if the law applicable to the arbitral proceedings requires the administration of an oath for witnesses before testifying, then the arbitrator must seek any such witness to take the oath.

The court established that, according to Article 41.2 of the Evidence Law, the wording of the oath the witnesses are required to take an oath as follows:

"I swear to speak the whole truth and nothing but the truth"235 .

Where applicable, the administration of the oath shall be made in accordance with the religion of the witness. This means, according to the court, that any other formula not including the above-mentioned formula shall not be deemed a valid oath under UAE law.

Specifically, the wording of the court provides that:

"Arbitrators must administer oath before witnesses testify. This provision was included as a mandatory provision in the Civil Procedure Code (now the Repealed Arbitration Chapter) to ensure the truthfulness and authenticity of witness testimonies, which have significant value. This provision is also aimed at deterring anyone from committing offenses and assuring litigant parties that the testimony of witnesses is truthful and accurate. As such, the law considers a person providing false testimony to have committed the offense of perjury laid down in Article 252 of the Penal Code.

By virtue of the law, any person committing perjury before a panel hearing the testimony of witnesses shall be penalized. Hence, arbitrators may not waive or neglect this procedure, even if the litigants raise no objection to its violation during the hearing of witnesses. If any such violation has taken place, the arbitral award shall be deemed null and void. Even if the disputing parties waive their right to claim such nullity before the award is passed, the award shall still remain invalid pursuant to Article 216.2 of the Repealed Arbitration Chapter of the CPC, which provides: (An action to set aside shall not be barred by a party having waived his right thereto before the issue of the award of the arbitrators) 236 " 237 The Dubai Supreme Court the application of the UNCITRAL rules in arbitration proceedings should be limited within the boundaries of the local mandatory provisions applicable to local arbitration proceedings. The Court determined that the arbitral tribunal's failure to administer the oath for witnesses is contrary to Article 211 of the Code of Civil Procedure (Article 33.7 of the Federal Arbitration Law), which renders the arbitral award invalid. In both Cassation Petitions 503 of 2003 [Exhibit 24] and 322 of 2004 dated 11 April 2005, it was held that even a waiver by the other party prior to issuing the arbitral award would not absolve any of the parties of their right to claim nullity before the judiciary following the issuance of the award.238 

DCC 322 for 2004

In this case, once again, the court referred to the provisions set forth Article 211 of the CPC that reads: "The arbitrators should administer an oath to the witnesses and everyone who shall perjure before the arbitrators shall be considered a committee of the crime of perjury." 239 The court established that the arbitrators must administer an oath to witnesses before their testimony, failing which, the award that is based on such witness statement shall be null. This annulment is only based upon the failure of the witness to swear an oath before testifying rather than any particular formula of administering the oath.

The court further referred to Article 41/2 of the evidence law, which states that: "The witness shall swear an oath by saying I swear to God to say the truth and nothing but the truth."240 However, the court held that it is not a prerequisite in all cases to swear to God. It is agreed by Islamic Sharia scholars, jurists that the witness oath based on "I swear" reflects the meaning of the oath, and it is sufficient for the witness to say I swear since it entails the oath impliedly. Therefore, it is permitted to swear an oath according to the situations related to the religion of each witness.

It is also sufficient to administer an oath according to a formula that the arbitral tribunal tells a witness to administer it, as long as it does not include any breach of the public policy such as swearing to otherwise rather than God. Further, it shall not be a requirement that the witness should put his hand on the Quran or Bible while administering an oath since the law does not require that.

DCC 322 for 2004 in Comparison with Bechtel Case

DCC 322/2004 departs from the Bechtel judgment in a number of important respects, including:

-

The annulment is only based upon the failure of the witness to swear an oath, in its entirety, before testifying rather than a specific formula for administering the oath.

-

It is sufficient to administer oath with the formula that the arbitral tribunal tells the witness to administer as long as it does not include any breach of the public policy such as swearing to otherwise rather than God.

As such, the above general Rules provide that the Dubai Court of Cassation's position in this case was increasingly pro-arbitration as the court started to accept other formulas for administering the oath for witnesses.

In conclusion, the administering of an oath for witnesses before arbitral tribunals is mandatory under UAE law when witnesses are summoned by any of the parties or by the arbitral tribunal and this should include any expert witnesses. Moreover, the oath must be taken by the witness not by the tribunal, and

The witness should not violate any public policy rules by swearing otherwise to God. Therefore, the witness should say either "I swear" or "I swear to God."

The DCC decision number 10 of 1995 issued on 8 October 1995

The Dubai Court denied the challenge that the oath that was taken by a party's witness in the arbitration was invalid because it was administered in the absence of the adversary and based on an amended wording241 .

The court gave three reasons for this decision:

1. The general rule is that arbitrators are not required to follow the procedures applicable to lawsuits filed before courts of law. Rather, the arbitrators are required to observe the procedures stipulated under the Repealed Arbitration Chapter of the CPC as well as any other procedures agreed upon between the parties.

2. The petitioner was aware of the date of the session scheduled for taking the oath but failed to attend it, therefore, the arbitrator shall be deemed to have observed the principles of litigation with respect to the summons of the disputing parties.

3. Further, the court concluded from reading the case file that the petitioner accepted administering the oath alone by the adversary. § 2: Nullity related to Absence of Deliberations between the Tribunal Members Case laws establish that the deliberations amongst an arbitral tribunal are mandatory in order to have the resulting arbitral award enforceable.

Deliberations under UAE law refers to the arbitral tribunal's discussions and exchange of views after hearing all the claims, requests, defences, legal arguments, and seeing all documents and all other submissions by the litigant parties. Such an exchange of views should ideally be the final procedure preceding the issuance of the award.

If an arbitral award was issued without deliberation or otherwise in the event that the deliberations took place without one of the arbitrators who heard the dispute, the award may be annulled under UAE law.

Case laws differ regarding whether the burden of proof for deliberations, as follows:

(1) Arbitrators' deliberation needs to be proved within the award itself (this is the position of the USC),

(2) Arbitrators' deliberation would be presumed when the arbitrators that issued the award are the same arbitrators heard the pleadings (this is the position of the ADCC); and

(3) Arbitrators' deliberation would be presumed by virtue of the signature of the award since it is presumed that arbitral proceedings are valid (this is the position of the DCC).

On balance, arbitrators having the seat of arbitration in Sharjah, Um El Qiwan and Ajman (where the Union Supreme Court has jurisdiction for their disputes) must be mindful while submitting written documents and evidence on the deliberations of their arbitral awards.

USC set aside an arbitral award because one arbitrator deliberated by e-mail

The USC annulled an arbitral award on the ground that one of the arbitrators departed from the UAE and did not attend the last hearing session242 . The arbitrator was away from the country but nonetheless deliberated with the remaining tribunal members by e-mail.

The court established that the deliberation process is a condition for the validity of the arbitral award and its relation to public order. Furthermore, as a condition of the validity of deliberations, it should be done in confidence between all the arbitrators together as per Article 128/1 of the CPC and shall not be permitted to be done unless it is between all the arbitrators who heard the pleadings, failing which, the award shall be annulled. This decision is unclear as it indicates that the last hearing session that was not attended by the arbitrator was conducted by an exchange of documents and that the Court of Appeal considered that the arbitrator who departed from the country was, in truth, part of the last session by sharing the documents with him by e-mail. However, the USC surprisingly considered that the e-mail is not sufficient to consider that the arbitrator attended the hearing session despite having the documents by e-mail and the parties agreed to that.

In practice, almost all documents are exchanged by parties by e-mail, therefore, it is also a good practice to include in the preliminary procedural hearing that e-mails are acceptable for all exchange of documents in the arbitration.

The judgment states that: "The deliberation shall only be valid if made in confidence and in the presence of all arbitrators in accordance with Article 128.1 of the Code, because the award is attributed to the entire arbitration panel, whether it is given unanimously or by the majority. Only arbitrators who have heard the pleading may participate in the deliberation; failing which, the award shall be invalid 243 .

USC set aside an arbitral award for since arbitrators did not deliberate

USC 64 for 1999 set aside an arbitral award due inter alia absence of documents proving deliberation of the arbitrators.

The award was annulled by the USC due to several grounds including that:

1) The document did not prove the hearing sessions and notifications to each party to submit their pleadings 2) There is no document proving that a deliberation session for the tribunal members took place, rather, each one provided his opinion remotely 3) There is no summary statement of the parties' statements and documents 4) when the award deposited in the court, there is no supporting documents of minutes of meetings and other documents to enable the court to review the procedures, and 5) The descending opinion did not include any supporting documents 244 .

The contradiction between USC's decisions with both ADCC & DCC

Whilst USC decision number 64 for 1999 (as well as USC 556/2005) in the foregoing paragraphs annulled an arbitral award for several reasons including that there is no evidence that deliberations between the tribunal took place, which is considered an error in the procedures. However, the following decisions by DCC and ADCC determined the contrary by upholding that deliberation is presumed until proven otherwise.

ADCC established that deliberation of arbitrators is presumed

ADCC decision number 486 for 2008 rejected this argument and found that the arbitrators' deliberations are presumed to have occurred in the proper order unless the objecting party proves otherwise 245 . In this decision, the court established a more liberal approach when it established that it is sufficient to prove deliberation to have the following:

The court reasoned the decision by stating that the award by itself is evidence that the arbitrators have deliberated before the award, the burden of proof to the contrary lies with the party claiming otherwise. Moreover, it is presumed that deliberations validly took place and the award was issued by the arbitral award, which is a formal document, and therefore it is a piece of evidence by itself. It is presumed that the arbitral award was issued validly; therefore, the burden of proof lies on the party claiming otherwise. As a result, since the award indicates that the arbitral tribunal that issued the award is the same one that heard the pleadings of the litigants and that it deliberated and took part in exchanging the opinions and then signed the award, this is sufficient to prove that the procedures were valid until proved otherwise246 DCC establish that arbitrators' signature is evidence that they participated in the deliberations

In DCC decision number 403/2003, the court held that "the arbitral award shall not be nullified if one of the members of the tribunal was abroad at the time the award was passed, as long as it is proved that the arbitrator in question attended the pleadings, participated in the rendering of the award and signed the original copy of the award submitted to the Court of First Instance." 247 The DCC decisions 148 for 2008 dated 16 September 2008 adopted the same liberal approach of the previous decisions and held that the signature of the tribunal who heard the dispute on the award is evidence that the deliberations took place without the need to present any document, unless evidence is presented to prove otherwise.

Both DCC 403 for 2003 and DCC decision 148 for 2008 established an even more liberal approach by indicating that the arbitrators' signature by itself reflects the presumption that they participated in the deliberations. However, the judgment established that the arbitrators need to assemble and deliberate the legal arguments, and they can authorize one of them to write the award after deliberations.

The court established that "the deliberations in the decision of the tribunal can take place at any time following the end of the hearings and before such decision and that is with the assembling of the arbitrators who heard the hearings and pleadings in once place to discuss the evidence and legal arguments. The signature of the arbitrators on the award reflects that it was issued by them and the presumption of the arbitration proceedings that they were valid, and there is no need to indicate that explicitly in the reasoning or the decision itself 248 .

In DCC 403 for 2003, the court established that:

"Where there are multiple arbitrators, one arbitrator may schedule a hearing to render the award upon the express or implied authorization of the tribunal. Deliberation can be undertaken by arbitrators at any time after the end of pleadings and before rendering the award. The signature of the arbitrators on the award indicates that it has been rendered by those arbitrators and that the deliberation has been undertaken by those arbitrators. The award shall not be nullified if one of the members of the tribunal was abroad at the time the award was passed; as long as it is proved that the arbitrator in question attended the pleadings, participated in the rendering of the award, and signed the original copy of the award submitted to the Court of First Instance." 249 The court also established that, should there be more than one arbitrator, it is not necessary for all the tribunal members to be present together to draft the award: they can authorize any of them to draft it. As a result, the court rejected the annulment action because one of the tribunal members was outside the UAE at the time of the award.

However, it should be noted that it is important to make sure that the tribunal members who attended the hearing sessions and were part of the proceedings are the same members who issued the award, failing which, the procedures can be contested for irregularity. As such, if any of the tribunal members change, it may be necessary to re-open the pleadings in order for the new member to hear the dispute and for the dispute to be litigated before the tribunal that issued the award. This contradicts the presumption that arbitral awards are valid and the burden of proof lies with the party claiming otherwise.

The court went on and determined that "the arbitral award must include information on the date and place of issues, the objective of determination of the date of the first hearing and notifying the parties with such date and place is to enable the party to submit their pleadings, defenses and requests and further to provide the basis for court to review and verify that the arbitral award was issued as per law before ratifying it and making sure that the award was issued in the time-limit established for rendering the award" 250 . This approach could obviously be described as anti-arbitration. It would have been possible for the judge to use Article 214 of the CPC, which allows the judge while ratifying the award to return it to the arbitrators to clarify the date 251 . It should be noted that the annulment in this decision was also due to the court's inability to verify the timelimit.

ADCC set aside a supplemental arbitral award due to arbitrators' Failure to set forth the full name of the parties and date in the supplemental award.

The Abu Dhabi Court of Cassation annulled an arbitral award because the supplementary award that interprets the original award did not satisfy the formal requirements including the pleading sessions, names of the parties, and so on. 252

ADCC set aside an award after ten separate court actions to enforce the award

The following is an example from the Abu Dhabi courts where an arbitral award that consumed considerable time and procedures to be ratified and may -ultimately -be annulled 253 . This example further demonstrates the risk of running lengthy enforcement proceedings an award creditor is going into while attempting to enforce an award in the UAE.

Despite the fact that the original arbitral award was ratified by the Abu Dhabi Court of First Instance, the Court of Appeal and the Court of Cassation, the supplemental arbitral award issued upon the request of the Execution judge (who does not have the jurisdiction in the first place to request a supplemental award) was annulled as the court regarded it as is part of the arbitral award that must comply with the requirements thereto.

The summary of the proceedings in this case is as follows:

1)

An arbitration action was brought by the claimant; it took considerable time, where the claimant was successful.

2)

An action before the Court of First Instance by the claimant to ratify the award, where the claimant was successful.

3)

An action before the Court of Appeal by the respondent, where the claimant was successful.

4)

An action before the Court of Cassation by the respondent, where the claimant was successful.

5)

An action before the Court of First Instance by the claimant to enforce the award, where the execution judge requested a clarification to the award.

6)

A supplementary action before the arbitrators to issue a supplementary award to clarify the award that was unclear to the execution judge, and as a result, a supplemental award was issued.

7)

A new action before the Court of First Instance brought by the respondent to annul the new supplementary award, where the claimant was successful.

8)

An action before the Court of Appeal by the respondent to annul the decision by the Court of First Instance, which refused the action for nullity of the supplemental award and ratified it. An action before the Court of Cassation by the respondent to annul the decision by the Court of Appeal, which ratified the supplementary award, where the respondent was successful.

The court determined that this supplementary award must be issued in the form prescribed for court decisions, stating the issuing court, the date and place of issue and the names of the participating judges. The decision must be issued in writing and signed and must state the first names of the parties, address, and a summary of the parties' requests and the relief sought.

The arbitrators did not consider all the former requirements in the supplementary award; they just included a letter explaining that the execution judge needed to enforce the award without opening the pleading sessions or putting the exact names of the parties since it was sufficient, in their view, to include a reference to the award itself rather than the parties thereto.

These circumstances consumed almost five years of extensive litigation with no final resolution of the dispute. In no circumstance could the above scenario be possible before the natural judge rather than arbitral tribunals in a case with similar facts and circumstances.

Further, this Cassation decision, which annulled all actions instituted by the claimant over five years of litigation and costs including expensive arbitration fees in ADCCAC, the Court of Cassation annulled the decision for relatively insignificant reasons. These reasons included requesting the supplementary award to satisfy all formalistic requirements, which are required by arbitral awards (and equally applicable to courts' decisions) including the need to allow the parties to submit their defenses and pleadings and review and respond to documents, and documents submitted by the adversary in accordance with the principle of confrontation and the rights of defense.

At first glance, these requirements are presumed to be satisfied in the original proceedings and may not be required to be repeated in the supplemental award, which merely interprets the original award.

In particular, where an arbitral award includes an ambiguity, which needs clarification, there is no need to open the pleadings to clarify the ambiguity. Rather, clarification can be issued directly; assuming that the original award was issued after mindful consideration to the due process, confrontation, and equality between the parties.

The pitfalls in the recognition of arbitral awards are not only a result of the arbitration law, but also a result of the need to improve the understanding of the international standards applicable to arbitration in national courts. The application of these standards should close the gap between the expectations of the parties to a contract agreeing to arbitration seated in the UAE as opposed to other developed jurisdictions. Such parties usually compare their experience in recognizing awards in the UAE to other jurisdictions where the recognition is only an administrative procedure, rather than consuming nine different court actions as set out in the above example that remain not final and subject to further challenge.

As this decision was issued in 2009, which is relatively recent, the attitude and recognition of the UAE national courts when dealing with arbitral awards should be studied and reconsidered, especially as arbitration is inherently a flexible process where the process is not bound by the formal requirements of the natural judge.

Yet, it seems judges implement their own understanding since the present laws provide ample authority to the judge to recognize arbitral awards.

As such, in Dubai, where relatively pro-arbitration courts are found as compared with Abu Dhabi or the courts under the federal system, we see decisions that are entirely contradicting with other courts under the same federal system and applying the same laws. Whilst the legal system and the applicable laws for recognizing arbitral awards is the same, each of the UAE courts interprets and applies such laws differently depending on each judge's acceptability of arbitration as a dispute resolution mechanism. Furthermore, it should be noted that, in general terms, the Abu Dhabi Court of Cassation decisions do not have the same persuasive effect before the Dubai Courts as Dubai Court of Cassation decision decisions and vice versa.

DCC set aside an award due to the arbitrator's failure to suspend the proceedings when one of the arbitrator's fitness to serve was being challenged.

The Dubai Court of Cassation decision 75/2008254 annulled an arbitral award under the DIAC Rules since the challenged arbitrator continued to take part of the proceedings despite having a challenge against him by one of the parties, who was the award debtor.

The award creditor filed a case in the Dubai Courts to ratify and recognize the DIAC award. Subsequently, the award debtor brought an action before the Court of First Instance that the arbitral awards should be nullified claiming that the award debtor had, during the arbitration processes, filed a challenge in the court and contended that the arbitral tribunal failed to suspend the arbitration proceedings during the period when the challenge of one of the arbitrators was raised by the award debtor.

The Court of Cassation referred to Article 216.1(c) of the CPC, which provides: "The litigant parties may request the nullity of the arbitrators' decision when the court examines its authentication and that shall be in the following circumstances ……(c) If a nullity in the decision or a nullity in the procedures which has affected the decision has occurred." 255 The court determined that the recusal request of an arbitrator is one of the legal instances, which should cause the arbitration proceedings to be suspended until the concerned authority issues its decision in relation to the recusal motion.

The court confirmed that: "The arbitrator must not insist on proceeding with the arbitral proceedings, even if the reasons raised for the challenge are groundless, as the arbitrator does not have the power to decide upon the seriousness of the motion. The question of whether or not the recusal motion is being used as a tactic to prolong the litigation is not relevant. Arbitral proceedings must be suspended until the recusal motion is concluded, regardless of whether the recusal motion is a method of prolonging the litigation. If the arbitrator insists on proceeding with the action despite being aware of the recusal motion, resulting arbitral award will be invalid under Article 216 of the Civil Procedure Code256 …." 257 In practice, recusal requests for arbitrators are one of the common tactics that parties use in the UAE in order to obstruct the proceedings. Most of the arbitrators do not stop the proceedings for this reason and do not provide the obstructive party the benefit of its own behavior.

Improvement in the new Federal Arbitration Law

The Federal Arbitration Law improved in this area and established that the challenge to an arbitrator should not stay the arbitral proceedings, until it is decided for by the Concerned Body (the arbitral institution or the Court of Appeal).

Article 15 of the new Federal Arbitration Law establishes a new rule, where the decision of the Concerned Body, (which is defined in the law as the 'the body authorized to administer arbitration i.e. the arbitral institution or the Court') regarding the recusal of an arbitrator should be taken with 10 days of the date of the challenge being raised to it. Historically, institutions like DIAC used to consume several weeks and likely several months to make a decision in this regard.

Further, during this relatively short period, the arbitral proceedings shall not be suspended, Article 15.3 of the said law states that:

"Notification of the challenge to the Arbitrator or its presentation to the Concerned Body shall not stay the arbitration proceedings and the Arbitral Tribunal, including the challenged arbitrator, may continue the arbitral proceedings and make an arbitral award, even if the Concerned Body has not made a determination on the challenge." Therefore, whilst this particular issue could be resolved by the introduction of Article 15.3 of the Federal Arbitration Law, the continuation of Article 216.1.c of the Repealed Arbitration Chapter by virtue of Article 53.1(g) of the Federal Arbitration Law could be misused to raise similar grounds to challenge awards.

DCC set aside an arbitral award due to piercing the Corporate Veil

The DCC decision 277 for 2002 annulled a DIAC arbitral award for USD 13.5 M. The court found that the arbitral tribunal lacked jurisdiction since the award was issued against the holding company that was held liable for the acts of its subsidiary.

The facts of the case are related to an agreement between the claimant (which turned to be the award creditor) and the respondent (a holding company), the agreement contained provisions that preclude the respondent from competing with the claimant. However, the respondent's subsidiary did compete with the claimant.

Therefore, the arbitral tribunal determined that the holding company was in breach of its contract with the claimant since the subsidiary is related to it.

However, the court found that the acts of the subsidiary are distinctly separable from the acts of the holding company, whereby the subsidiary is not a party to the arbitration agreement. Therefore, the Court of Cassation found that the arbitral tribunal exceeded its jurisdiction by rendering an award against the holding company based on the acts of its subsidiary that is not a party to the arbitration agreement.

In equity, and in a critical view to the decision, it appears that the arbitral tribunal may have adopted a logical approach, where it held that the holding company is responsible for establishing its subsidiary to compete with the claimant and therefore that it unduly contravened the underlying agreement that is subject to the arbitration clause being invoked. However, the court applied a conservative approach when it separated the holding company's acts and the acts of its subsidiary, thus finding that the acts of the subsidiary against the claimant were the decision of the subsidiary itself, rather than those of the holding company.

This case law does not address the matter of piercing the corporate veil directly. However, this decision provides a clear indication that the boundaries between a subsidiary and its holding company must be maintained. Importantly, this case law confirms that the power conferred upon an arbitral tribunal to uphold jurisdiction on an entity that is not the actual party to the arbitration agreement may cause a serious jurisdictional challenge during the enforcement of the eventual award.

DCC set aside an award for granting more than the relief sought by the prevailing party

In DCC decision No. 307 / 2002; the court annulled an award partially since the arbitrators awarded an interest that was not requested by the award creditor as part of his relief sought.

The court referred to Article 216.1 (c) 258 of the CPC, the court determined interpreted this Article by stating: "This Article indicates that the court should review the award in order to ascertain that no issues the cause nullity exist in the award by ascertaining that the award was within the dispute referred to arbitration and within the requests of the parties. This implies that in case the arbitrator awards a party more than its requests then the award shall be annulled in this specific regard unless the defected part of the award is inseparable from the remaining parts of the award, in such incidents, the award shall be null in its entirety." 259

USC set aside an award due to granting compound rather than simple interest

The USC annulled an arbitral award partially due to granting compound interest rather than simple interest 260 . Simple interest is calculated on the principal amount of the award while compound interest is calculated based on the principal amount and also on the accumulated interest of previous periods and can thus be regarded as 'interest on interest. ' The court determined that awarding compound interest is contrary to Islamic Sharia principles.

USC and DCC set aside arbitral awards based on exceeding the substantive jurisdiction

Arbitral tribunals should act within their limited jurisdiction and deal only with the matters validly submitted to arbitration. National laws of most jurisdictions, including France and the UAE, emphasize the principle that an arbitral tribunal should not exceed its jurisdiction.

The UAE law does not deviate from this rule, the UAE Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that "the award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope." 261This is relevant to Article 216.1(a) of the Repealed Arbitration Chapter of the CPC, which provides as a ground to set aside or oppose enforcement of an arbitral award that "if the arbitrator acted outside the scope of the instrument." 262 The following decisions issued by the UAE Supreme Court confirm the annulment of arbitral awards for reasons of exceeding its jurisdiction:

In 2000, the USC refused to ratify an arbitral tribunal's award on interest claim that was not agreed to be referred to arbitration where the scope of the arbitration agreement was very limited to a specific part of the dispute 263 .

During 1995, the DCC set aside an entire award and found that the Court of Appeal's determination that part of the award was invalid, as it was beyond the scope of the arbitration agreement, necessitates the annulment of the entire award 264 . The court determined that in case the arbitrators exceed the scope of an arbitration agreement in part of the award then the entire award shall be annulled as long as both parts are indivisibly related. The court determined that "It is established that setting aside of a part of the award for being beyond the limits defined in the arbitration document inevitably entails the nullity of the remainder of the award, because both parts of the award are indivisibly related." The articles of association of a company contained an arbitration agreement to resolve any dispute out of or in relation to the interpretation, performance, or application of the company's articles of association. However, under UAE law, this does not prejudice the right of a party to prosecute a summary court to avert a present or imminent risk through the taking of interim proceedings.

The Court of Cassation held that the motion to impose receivership on the company by one of the shareholders and to set aside the decision appointing the general manager based on an agreement to arbitrate in the articles of association of a company is beyond the scope of the arbitration clause because these decisions are interim in nature and therefore shall be heard by the courts rather than arbitral tribunals.

Accordingly, the arbitral award was set aside and the case was transmitted to the summary courts pursuant to Articles 28 and 29 of the CPC.

The USC set aside an award due to failure to submit Arabic translation and exceeding the time-limit During 1999, the USC annulled an arbitral award due to unavailability of the Arabic translation of the award, and further the arbitral award was annulled due to exceeding the time-limit266 .

It is not uncommon to see the award annulled due to time-limit issues, however, issues related to translation is an odd ground for setting aside arbitral awards and when the court reasoned its decision on such basis, it appeared not to be fully justified.

DCC set aside an award due to undue exercise to the right to appeal awards

The DCC refused to enforce an arbitral award due to the Court of Appeal's judgment that decided that the ratification of the award issued by the Court of First Instance was not subject to appeal by the agreement of the parties. However, the Court of Cassation differentiated between the parties' agreement to waive the right of appeal to enforce the award and the nature of the arbitral awards where the awards are final are not subject to appeal as per Article 217.3 of the UAE CPC267 . The court determined that, in order for parties to waive the right of appeal to actions seeking to enforce awards, the wording for such agreement has to be unambiguously clear that such exact right is excluded268 .

According to the DCC, the Court of Appeal erred in determining that the judgment of the Court of First Instance that ratified the arbitral award cannot be appealed since the parties agreed in the arbitration agreement that the arbitrator's decision is final and not subject to appeal.

The parties' agreement as such is broadly interpreted by the DCC as a repetition of Article 217 of the Repealed Arbitration Chapter of the CPC269 that provides that arbitral awards are final and not subject to appeal and are binding. However, this agreement for waiving the right to appeal an award should be differentiated from the right to appeal a judgment ratifying or nullifying an arbitral award, which can be appealed, save when the parties have expressly waived this right or if the amount of the dispute does not exceed AED 10,000.

The waiver of the right to appeal mentioned in Article 217.3 of the CPC 270 must be an explicit waiver of the right to appeal the court proceedings to recognize or nullify the award rather than the waiver of the right to appeal the arbitral award itself, as the arbitral award by default is not be subject to appeal.

Following the introduction of the Federal Arbitration Law, the competent court in the UAE to review disputes related to arbitral awards is the Court of Appeal directly, therefore, the waiver for the right to appeal in this case could be interpreted as related to any challenge for the Court of Appeal's decision to enforce or set aside an award before the Court of Cassation. However, case laws are yet to interpret this part.

DCC set aside two arbitral awards due to the arbitral tribunal's' failure to sign all pages of the award

The Dubai Court of Cassation set aside an award due to the arbitral tribunal's failure to sign both the dispositive part as well as the reasoning part of the award. 271 The Court of First Instance annulled the arbitral award since the award was not signed by the arbitrators on the pages containing the grounds of the award. The arbitrators signed only the last page of the award, which only included the dispositive part of the award.

The award creditor appealed the decision and presented another copy of the arbitral award with the arbitrators' signatures attached to the grounds. The Court of Appeal upheld the decision of the Court of First Instance. The Petitioners filed a challenge with the DCC.

The DCC upheld the decision issued by the Court of Appeal and annulled the arbitral award.

The court held that unless an award is signed by all of the arbitrators, the award is invalid. The exception to this rule is where an arbitrator refuses to sign the award. In such cases, the award will be valid only if majorities of the other arbitrators sign the award, while the fact that one of the arbitrators refused to sign the award must be noted in the wording of the award.

The court held further that the arbitral award must be signed and include both the grounds and a dispositive part. Both parts of the award must be signed by all of the arbitrators.

The court cited Article 212.5 of the Repealed Arbitration Chapter of the CPC272 , which states: ''The arbitrators' decision shall be delivered with a majority of opinions and it should be written together with the contradictory opinion, and it should particularly include a copy of the arbitration agreement and a resume of the litigant parties' statements, their documents, the decision's reason and its pronunciation, its delivery date, its delivery place, the arbitrators' signatures, and if one or more of the arbitrators has refused to sign the decision that should be mentioned therein, and the decision shall be valid if the majority of the arbitrators have signed it"273 .

The court concluded that: "The Court considers that even if the award had been signed by all the arbitrators, the fact that the dispositive part was separate from the pages including the grounds of the award necessitated that the arbitrators sign all the pages containing the grounds, in addition to the last page containing the dispositive part." 274 The same principle was confirmed by DCC 391 for the year 2010 dated 26 October 2011, which confirmed setting aside the arbitral award dated 6 December 2009 due to the arbitrators' failure to sign both the dispositive part and the reasoning of the award. UAE jurisprudence necessitates that all arbitrators that participated in the relevant proceedings (including any descending arbitrator) sign all pages of an arbitral award.

There are few exceptions below, however, to the rule that all arbitrators taking their seat inside the UAE or seeking to enforce awards in the UAE should sign all pages of an award not only the last page and all arbitrators need to sign without exception.

The above rule is imperative in order to keep awards safe from annulment, as the case was in several awards issued where only the last page of the award was signed. This issue may not seem necessary for arbitrators having no legal background (such as finance and engineering professionals). However, the below case laws demonstrate why this is necessary under UAE law.

The DCC 156 for 2009 275 [Exhibit 45] established that, as per Article 216.1.c of the CPC 276 , the signature of an arbitral award is an essential requirement since the signature is an essential evidence that the arbitrators were seized for the prosecuted dispute from a legal standpoint and since, in the absence of the signature, the award cannot be related or traced to the arbitral tribunal.

The arbitral award that needs to be signed is both the dispositive part of the decision as well as the reasoning of the award, failing which; the UAE courts are likely to set aside the award.

However, DCC 145 for 2012 established that an arbitrator's reasoning is not as strict as the court reasoning and need not respond to each of the defenses raised by the parties. That said; it should have sufficient reasoning on the conclusions reached by the arbitrator in its decision 277 .

The exception to this rule is where the reasoning or part of it is on the same page where the decision part of the award exists, which is signed by all the arbitrators. In this case, the signature effect shall be taken to apply to the reasoning as well. Conversely, if the award reasoning is in separate pages than the decision, the arbitrators must sign all the papers from all arbitrators in addition the last page, which should include the decision, failing which, the decision shall be null. This nullity is related to the public order and can be invoked for the first time before the Court of Cassation.

Therefore, it may not be necessary to sign to all the pages of the award, as long as the arbitral tribunal's signature exists on the dispositive part of the award as well as the part containing the reason.

In DCC 88 for 2001, the Court of Cassation overturned the Court of Appeal's judgment and found that the presence of the signatures of all arbitrators on the arbitration minutes is not a prerequisite for the validity of the award. 278 Similarly, DCC 268 for 2007 [Exhibit 40] confirmed the same rule and held that "the signature of the Petitioner's attorney on the minutes of the hearing is not precisely a prerequisite which, in its absence, does not constitute an indication of forgery" 279 The same principle was confirmed by the DCC 218/2006 280 .

In DCC Petition No. 403 of 2003 issued on 13 March 2004, the court held that the signature of the arbitrators on the award has a further effect; such signature indicates that it has been rendered by those arbitrators and that the deliberation has been undertaken by those arbitrators.

DCC set aside an arbitral award due to the arbitral tribunal's' failure to exhibit a copy of the agreement to arbitrate

In DCC 173 for 1996 281 , the court annulled an arbitral award due to the arbitrator's failure to exhibit a copy of the arbitration agreement even when a copy of the arbitration agreement was submitted separately to the court with the motion to ratify the award. The court reasoned that the arbitral award should include, in itself, all the documents related to it.

The court relied upon Article 212.5 of the Repealed Arbitration Chapter of the CPC, which states that:

"The award of the arbitrators shall be issued by a majority; it must be in writing, with the dissenting view, and it must in particular include a copy of the arbitration agreement, a summary of the statements and documents of the parties, the reasons for the award and the order made, the date of issue, the place at which it was issued, and the signatures of the arbitrators, and if one or more of the arbitrators has refused to sign the award such fact shall be stated, and the award shall be valid if signed by a majority of the arbitrators." 282Section 3: Nullity Related to other Procedural Irregularities § 1 Nullity Related to the incompetence of an Arbitrator to adjudicate the dispute Under UAE law, when an arbitral tribunal is chosen by the parties, none of the parties can refer to the court to appoint a replacement arbitrator unless one or more of the former arbitrators has resigned, recused, ruled to be dismissed, or is otherwise prevented from working. 283 The incompetence of an arbitrator to adjudicate a particular dispute is one of the grounds to set aside arbitral awards prescribed in Article 216 of the Repealed Arbitration Chapter of the CPC284 allowing the involved litigants to request the invalidity of the arbitral award. However, in the meantime, the challenge for recusal of an arbitrator can be, and has actually been, used as a delay tactic for proceedings.

ADCC case number 980 of 2010 285 is an example that demonstrates how a party can introduce, after an award has been issued, a defense that it was unaware of the circumstances that provide doubt as to the arbitrator's impartiality or independence and then claim that the award is null under this ground. This claim can be genuine but can, in certain instances, be abusive since a party can be actually aware of such circumstances and decide to bring them only if the final award is not in its favor. Therefore, under UAE the UAE law, arbitrators are strongly urged to make full disclosure of all possible grounds of recusal.

Article 207.3 of the Repealed Arbitration Chapter of the CPC provides that "an arbitrator may be dismissed by the court in the case of proving that the arbitrator has intentionally neglected the work according to the agreement of the arbitrators in spite of drawing his attention, in writing." Also, 207.3 of the Repealed Arbitration Chapter of the CPC provides that the recusal of an arbitrator is applied for the same reasons that a judge may be recused or by virtue of which he is unfit to issue an award.

Under the Federal Arbitration Law, Article 14 provides a more generic perspective for grounds for challenging an arbitrator. It provides that "An Arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to his impartiality or independence or if he does not possess the qualifications agreed to by the Parties or stipulated by this Law."

ADCC set aside an award since an arbitrator was employed by one of the parties' legal representatives

In this case, the award creditor initiated an action before the Abu Dhabi Court of First Instance requesting the ratification of an arbitral award, and the Court ratified the award.

The decision was upheld by the Abu Dhabi Court of Appeal, which dismissed the award debtor's argument that the arbitrator appointed by the award creditor was employed by its legal representative, and that this circumstance affected its impartiality. parties without either party having to issue a formal challenge. Any agreement to the contrary shall contravene public order rules.

The court referred to Paragraphs (b) and (c) of Article 216 of the CPC288 which provide that it is permissible for the parties to request setting aside an arbitral award during the judicial review of the award for ratification if the award was issued by arbitrators not fulfilling the legal requisites or if there is a nullity that affected the award. A relationship or connection between one of the arbitrators and either party to the dispute renders that arbitrator "unfit to serve" the dispute as said relationship or connection affects its impartiality289 .

On the impartiality and independence of an arbitrator, the court determined that having a relationship between the arbitrator and one of the litigant parties causes nullity of an award based on public policy, the latter allowing the judge to adhere to it without even invoking the argument by one of the parties.

UAE Case laws denied recusal of arbitrators

In a decision by the DCC, the court confirmed that the Court of First Instance's decisions to appoint arbitrators are final. In this case, the Court of First Instance appointed an arbitrator who set a motion of arbitral proceedings. The decision for appointment of the arbitrator was challenged before the Court of Appeal, which accepted the motion in form and appointed the same arbitrator, which was appointed by the Court of First Instance. The Dubai Court of Cassation overturned the Court of Appeal's decision, as it should have dismissed the action since the decision to appoint an arbitrator is not subject to appeal290 .

The Court of Cassation held that the Court of First Instance had jurisdiction over the appointment of arbitrators not the Court of Appeal. According to the Court, the exception to this rule would be if the Court of First Instance had decided on a matter that fell within the ambit of the jurisdiction of the arbitrator. The Court held that in the present case the Court of First Instance had only issued a ruling on the arbitrator's appointment and had never been asked to ratify the eventual award. The Court of Appeal had therefore erred in ratifying the award because it was the Court of First Instance that had jurisdiction to do so.

Under Article 15.3 of the Federal Arbitration Law, the recusal of an arbitrator falls under the jurisdiction of the Court of Appeal rather than the Court of First Instance. However, the same rule above shall apply, as this decision is final and not subject to appeal.

The jurisdiction of the Court of Appeal shall arise in cases of non-institutional arbitration. In institutional arbitration, the decision shall be referred to the relevant body within the institution.

In DCC decision 108 / 2009, the parties' agreement included an arbitration clause, but the respondent in that case refused to appoint its party-nominated co-arbitrator. In response, the claimant obtained from the Court of First Instance a judgment appointing an arbitrator. The respondent filed an appeal on the decision of the Court of First Instance. The Court of Appeal reversed the decision of the Court of First Instance.

Thereafter, the Petitioner filed a challenge before the Court of Cassation, which concluded that in case any of the parties fail to appoint an arbitrator as per the agreement, the injured party may bring an action before the court to appoint an arbitrator; in this case, the decision of the Court of First Instance shall not be subject to appeal 291 .

In other decisions:

USC decision 627 for 2013: The USC established that the arbitrator's judgment in a former case that is connected to or forms part of the arbitration proceedings he is taking part of shall not be a ground to his recusal unless such proceedings are between the same litigant parties, which entails that his decision in it shall be the same decision regarding the documents and arguments of the other case.

DCC 204/2005: The DCC established that dismissal of an arbitrator is permissible when all the adversaries agree on it after his appointment whether it was by an agreement or through the court. Proving the arbitrator's negligence in such case is unnecessary.

USC 118 / 23rd Judicial Year [Exhibit 23]: The USC established that an arbitrator should not have a certain level of education. The petitioner in that case argued that the educational level of the arbitrator was equivalent to the sixth grade of elementary school, whereas the award needed to be issued by a legal or accounting expert.

The court dismissed this argument292 .

USC and DCC set aside arbitral awards due to misapplication of rules related to a party's failure to appoint an arbitrator

In an attempt to obstruct proceedings, a party (typically the respondent) may decline to appoint its nominated arbitrator in case of three arbitrators or alternatively he may not agree with its adversary on the sole arbitrator.

This behavior would be taken by a party who knows that it is acting in breach of its contractual obligations and that the chances of having a favorable result in arbitration are unlikely.

Under these circumstances, the general rule under UAE law is laid down in Article 204.1 of the Repealed Arbitration Chapter of the UAE CPC and Article 13 of the Federal Arbitration Law Article 204.1 of the Repealed Arbitration Chapter provides that the arbitral institution under which the proceedings set a motion or, failing which, the court initially having jurisdiction to adjudicate the dispute (in case the underlying arbitration clause did exist) shall have the jurisdiction to appoint the arbitrator, which the parties failed to appoint. Article 204.1 provides "If the litigation has occurred and the litigant parties haven't agreed to the arbitrators… the court, which is principally authorized to examine that litigation, shall appoint whoever shall be needed of the arbitrators and that on the grounds of a request from one of the litigant parties, through the usual procedures of the action prosecution. The number of those appointed by the court should be equal to the number agreed upon between the litigant parties or completing thereto."

Similarly, Article 13 of the Federal Arbitration Law states that:

"If a party violates the agreed procedure for selection of arbitrators, the Parties fail to agree, or the two appointed arbitrators have not agreed on a matter requiring their agreement, or if the third party, including the Authorized Party, fails to perform a function entrusted to it under such procedure, then the Court shall, at the request of a party, carry out the required measure unless the agreement provides other means for securing the appointment. The decision on the matter shall not be subject to appeal"

However, parties should be mindful since the parties' choice to have an institutional arbitration may not be upheld under the USC judgments. USC Petition No. 206 of the 27th Judicial Year issued on 27 December 2005 annulled an arbitral award issued by ADCCAC since the Center decided on the choice of an arbitrator rather than the court having jurisdiction to adjudicate the original, despite the fact that an arbitration clause did not exist.

The USC has a different interpretation for the application of the institutional arbitration rules in this case, with the USC holding that:

"Referring to Article 12 of the ADCCAC Arbitration and Conciliation Rules, the Court of Cassation held that the appointment by the ADCCAC of the third arbitrator failed to comply with that article, since it was made without the required consultation of the parties.

Accordingly, the Court of Appeal's judgment annulling the ADCCAC decision appointing the third arbitrator was appropriate. Either party therefore had the right to prosecute an action before the court of the original jurisdiction to request the appointment of the third arbitrator." 293 In an approach contrary to the USC, the DCC dismissed a claim for nullity for an arbitral award issued under the ICC Rules. The court rejected the argument that the arbitration agreement, which specified three-party arbitrators to adjudicate the dispute, was not complied with by the petitioner since the latter failed to nominate its party-appointed arbitrator. The petitioner argued that the Dubai Courts, rather than the ICC, was competent to appoint the arbitrator under Article 204.1 of the CPC (Article 13 of the Federal Arbitration Law), however the ICC did appoint the arbitrator, which is against UAE law and thus the award should be annulled. jurisdiction to adjudicate the original dispute, should an arbitration clause would not exist.

The DCC determined that the principle, which is originated from Article 204.1 of the CPC (Article 13 of the Federal Arbitration Law), applies even if the contract was concluded outside the UAE.

The court dismissed the petitioner's argument that the contract was concluded in London since the contract involved obligations performed in the UAE and there was no choice of court agreement in the contract that provides London courts an exclusive jurisdiction on disputes between parties. Therefore, the courts of the UAE, rather than the English courts, should have been seized for the choice of the arbitrator in this case. § 2: Nullity Related to Public Order

During 2012, Clyde and Co. reported that the Dubai Court of Cassation had nullified three DIAC arbitral awards on the basis that those awards were contrary to public policy. 295 In essence, the UAE courts are not permitted to challenge arbitral awards from the substantive legal points or from the perspective of conformity with the law unless any of the parties challenge the award. However, any violation of UAE public order principles is an exception from this rule. In such a case, the UAE courts must scrutinize the public order violations in the light of what is required by those rules in the UAE laws without the need for any of the parties to plead such grievances.

DCC 146 for 2008 established that the UAE courts shall under all circumstances consider public order when issuing a decision even in the event it was based on a foreign decision. The court found that:

"The arbitral award ruling on matters contrary to the public policy is subject to annulment based on public order matters in the country of enforcement even if it was valid and executable under the rules of the country of the seat due to the compatibility of the public policy there."

In principle, the only provisions in the UAE law that define issues related to the public order are:

First, Article 3 of the UAE Civil Transactions Code, which states that:

"Public order shall be deemed to include matters relating to personal status such as marriage, inheritance, and lineage, and matters relating to sovereignty, freedom of trade, the circulation of wealth, rules of private ownership and the other rules and foundations upon which society is based, in such a manner as not to conflict with the definitive provisions and fundamental principles of the Islamic Shari'ah"

Second, Article 409 of the Federal Penal Code, which provides:

"Any natural person who deals in usury with another natural person in any civil or commercial transaction shall be punished with imprisonment for no less than three months and with a fine of no less than 2,000 Dirhams.

This shall include any terms or conditions implying any express or implicit interest, commission or benefit of any form by the creditor, when it is established that such interest, commission or benefit does not correspond to any lawful benefit or service rendered by the creditor. Such implicit debt or interest may be established by any means." 296

Issues related to freedom of trade, circulation of wealth and ownership are not clear from the text of the law, yet were argued before the local UAE courts on many occasions to set aside arbitral awards related to real estate disputes. As such, it is important to understand the public order rules under UAE law.

To interpret that, and provide more clarity on matters related to public policy, it is necessary to refer to case laws that defined the public policy issues related to arbitration cases by the following:

independence and impartiality of arbitrators is a public policy matter, ADCC The UAE jurisprudence is settled that failure of an arbitrator to issue an award within the prescribed time-limit is not a matter of public policy,298 

ADCC refusal to set aside two awards on public order grounds

In two judgments by the ADCC, the court refused to set aside two arbitral awards. The court dismissed arguments on public policy grounds related to the registration in Abu Dhabi real estate register. 299 The court referred to Article 3 of the UAE Civil Transactions Code referred to above and determined that the arbitral award that enforces or annuls of a real estate agreement due to a party's failure to register the relevant real estate asset in the registrar of the Emirate of Abu Dhabi is not an issue that is subject to arbitration since it cannot be settled consensually between the parties and therefore is not subject to arbitration.

However, if such award enforces or annuls an agreement due to delay in execution or failure to execute (rather than the failure to register the agreement) it is not a public policy issue and shall be subject to arbitration.

As such, the Court of Cassation enforced the arbitral award and overturned the Court of Appeal's decision.

ADCC 186 for 2008

The ADCC established that having an odd number of arbitrators is a matter related to the public policy and cannot be derogated from by the parties even if all parties to a dispute did not object on during the proceedings, the court relied upon Article 216.2 of the CPC which states that "An action to set aside shall not be barred by a party having waived his right thereto before the issue of the award of the arbitrators."300 USC 831 of the 25th Judicial Year In this decision, the USC established that all kinds of interest, whether compound or simple, are forbidden as a matter of principle according to the Sharia law since they are regarded as usury or financial interest, which is forbidden as per the Islamic Sharia.

However, according to the judgment of the Union Supreme Court in decision No. 14 of the 19th Judicial Year, interest related to bank transactions is permitted, with certain limits, should the need for such interest arises. Such transactions shall cease when there is no need for such dealings. The court also found that interest on overdue payments counts as compensation to creditors for unjust delays caused by debtors and, therefore, it might not be contradictory to Sharia.

DCC Petition No.146 of 2008 issued on 9 November 2008

The court established that pursuant to Article 216 of the Civil Procedure301 Code, the litigants may set a motion to set aside arbitral award when its recognition is being prosecuted before the court in the cases listed in said article, which relate to procedural irregularities and compliance with the arbitration agreement. The court held that, in principle, the court should not rule, on its own motion, on the merits of the case to set aside an award and on its conformity to the law. However, by way of exception, in the event that an arbitral award was issued contrary to the UAE public policy, in such cases, the court shall review and verify the compliance with the public policy applicable in the UAE. Although the violation of public policy is not included in the cases listed in Article 216 of the CPC (Articles 53 of the Federal Arbitration Law), this does not mean that public policy should not be considered as a ground for setting aside an award, given that public order is a fundamental essence of the law.

Hence, an arbitral award that is contrary to public policy principles in the country where the action to set aside or execute the award is instituted before its courts shall be subject to invalidation or non-execution in such country even if the award is valid or applicable in the country of the seat of the arbitration.

The Court overturned the decision issued by the Court of Appeal and, consequently, enforced the arbitral award that was previously set aside by the Court of Appeal. In particular, the DCC determined that the appeal judgment made no mention of the basis for finding that the arbitral award was contrary to the principles of the Islamic Sharia (regarding inheritance rules) and against public order in the UAE (regarding the interest awarded) because it relied upon a decree issued by the Lebanese Sunni Endowments Department as evidence rather than the relevant provisions under UAE law. Therefore, it had not been established that the arbitral award was contrary to the principles of Islamic Sharia regarding inheritance rules.

The DCC set aside two arbitral awards based on public policy violations (1)

The Dubai Court of Cassation refused to enforce two domestic arbitral awards on public policy grounds. 302 303 Whilst the Court of First Instance ratified the awards and the Court of Appeal upheld this decision, the Dubai Court of Cassation set aside the awards.

The court found that the awards annulled a sale and purchase agreement due to the petitioner's failure to register the unit within the period prescribed by Article 3.2 of Law No. 13 of 2008 regulating the Interim Real Estate Register in the Emirate of Dubai. The court determined that the arbitral awards' decision on this matter is a ruling on a public policy matter that is outside the scope of the arbitral tribunal.

Under Dubai laws, matters relating to the sale of off-plan units have been regulated by the legislator in Article 3 of Law No.13 of 2008 (the Dubai Law on Interim Real Estate Register Law), failure to register off-plan properties as prescribed in the said law shall render the related contract null and void. Matters relating to registration of off-plan units in the Interim Real Estate Register may not be the subject matter of arbitration, as this is considered, by the UAE jurisprudence, a public policy matter.

The DCC set aside two arbitral awards based on public policy violations (2)

Similarly, the Dubai Court of Cassation set aside an award issued under the DIAC Rules. The subject award annulled a sale and purchase agreement since the subject property was not registered in the Interim Real Estate Register in compliance with Interim Register Law Number 13 for the year 2008, which is considered by the court as a public policy matter that is outside the scope of arbitral tribunals 304 .

The court referred to Article 3 of the UAE Civil Transactions Code, which provides that:

"Public order shall be deemed to include matters relating to personal status such as marriage, inheritance, and lineage, and matters relating to sovereignty, freedom of trade, the circulation of wealth, rules of private ownership and the other rules and foundations upon which society is based, in such a manner as not to conflict with the definitive provisions and fundamental principles of the Islamic Shari'ah."

The court found that the registration of off-plan properties in Dubai Interim Real Estate Register is among the public order matters, where any dispute regarding them is not arbitrable.

In this case, a real estate developer, entered into a sale and purchase agreement for a property with the claimant. As the respondent defaulted in its obligation under the agreement, the claimant initiated arbitration action under the auspices of the DIAC arbitration rules.

The arbitrator decided that the agreement was invalid since the property was not registered in the Real Estate Interim Register, the court DCC annulled the award on public order grounds.

Monetary interest in arbitral awards is not a ground for public policy violations

In this decision, the DCC held that there is no basis for the assertion that jurisdiction over an action lies with the DIFC Courts and that an arbitral award is contrary to Islamic Sharia and public policy rules in the UAE because it awards included usurious interest 305 .

The DCC confirmed that the prohibition on agreeing to usury or interest is limited to dealings between individuals and does not extend to dealings between corporate entities, which can agree with other corporate entities or individuals to charge interest.

The DCC set aside three arbitral awards based on public policy grounds (3)

This judgment handed down by the Dubai Court of Cassation in 2012 nullified three DIAC arbitral awards on the ground of public order 306 .

The facts of the case started when Dynasty purchased an off-plan building on the Dubai Waterfront from Baiti [Exhibit 37].

In considering the validity of the three sale and purchase agreements that are subject to the dispute, the arbitrator applied Article 3 of Law No. 13 of 2008 and concluded that the SPAs were void.

Article 3 of the said law states that "any sale or other disposition that transfers or restricts title will be void if not recorded on the Interim Real Estate Register of the Dubai Department of Lands and Properties, which is used to record all sales of off-plan real estate units." In reasoning at its decision to set aside the awards, the Court of Cassation relied on Article 3 of the UAE Civil Transactions Code, which provides that:

"Public order shall be deemed to include matters relating to personal status such as marriage, inheritance, and lineage, and matters relating to sovereignty, freedom of trade, the circulation of wealth, rules of private ownership and the other rules and foundations upon which society is based, in such a manner as not to conflict with the definitive provisions and fundamental principles of the Islamic Shari'ah"

The Court of Cassation concluded that the application of Article 3 of Law No. 13 of 2008 is a matter of public order, with such matters falling within the exclusive jurisdiction of the Dubai Courts. § 3: Summary of remaining Procedural Irregularities

This subsection illustrates the remaining procedural irregularities, other than from the irregularities listed above, that could cause the arbitration award to be annulled,

Nullity for breach of the arbitration agreement with respect to pre-arbitration procedures

It is common in contracts in the UAE to find arbitration clauses where, as a pre-condition to institute an arbitration, the parties should consult or mediate in order to reach an amicable solution (sometimes called medarbitration).

In the particular cases of real estate companies, it is frequent to see that a third party to the dispute needs to be referred to before commencing arbitration; it is not uncommon that this third party is the project consultant.

Many of the arbitration clauses taking this approach provide that the project consultant's decision is nonbinding on any of the parties. Therefore, the consultant still needs to decide but if any of the parties is not satisfied with the decision, it can commence an arbitration.

It is not a secret in the UAE real estate domain that the project consultant is not always independent; rather, commonly the project consultant is biased to its client, being the real estate developer rather than the main contractor or the subcontractors that the project consultant is exercising the supervisory role upon them307 .

It often transpires that a party commencing an arbitration has not satisfied the pre-conditions in the underlying contract that must be satisfied before commencing an arbitration. In one study, this situation occurred in four out of ten claims referred to arbitration308 . Consequently, the respondent may claim that the arbitral tribunal has no jurisdiction to hear these claims.

Questions arise as to whether an arbitral tribunal has jurisdiction over a dispute where one of the parties breaches fully or partially the pre-arbitration procedures (whether to get a third party consultant, mediator or otherwise).

Further, if the arbitrator, being competent to decide its own jurisdiction, upholds jurisdiction, what will be the potential attitude of the UAE courts in treating the eventual award?

When one of the parties breaches the arbitration agreement including the pre-arbitration procedures therein, the resulting breach can be argued to be a breach of the fundamental nature of arbitration -a consensual process that is always subject to the parties' liberty.

In general, the UAE law does not uphold commencing an arbitration if the contract includes clearly prior conditions before commencing the arbitration, whereas if any of these prior conditions is not satisfied, then the request to commence an arbitration shall not be accepted since the contract is the law of the parties to it.

However, a few exceptions are provided by the UAE jurisprudence including the following:

First) If the arbitration clause is not very clear on the specific procedures preceding the commencement of the arbitration or any form of amicable settlement procedures (such as mediation or a consultant to decide on the matter), the courts are likely not to recognize this condition due to the probable ambiguity in it.

Second) If one of the parties commences an arbitration in breach of pre-arbitration procedures and the other litigant party did not raise an objection relating to the breach of the arbitration agreement, this shall be considered as an implied waiver for his right to raise this objection and shall be deemed an implied acceptance for such procedure. In such cases, it shall not be permitted for the non-breaching party to raise the breach of the pre-arbitration procedures before the judiciary.

Third) A number of jurisprudence establishes a more flexible approach with regard to such breach when arbitral awards that have been issued as the courts do not wish the parties to lose their time and effort in proceedings and then face nullity related to grounds of objections that were known to the parties but not contested by them (. However, the UAE courts demonstrated a less flexible approach when asked to appoint an arbitrator and rejected such appointment when asked by one of the parties in cases where the pre-arbitration proceedings are not satisfied.

In summary, the UAE Cassation decisions establish the following:

If the pre-arbitration procedures are specified and explicitly defined in the underlying agreement and, where a party commences an arbitration in breach of such procedures and the adversary objects for such procedure, in these events, the arbitral award is at serious risk of being set aside by the UAE national courts.

Whilst this reason may not be one of the explicit grounds for annulment of arbitral awards under UAE laws, it could be argued that this breach of contract represents an irregularity under Article 216.1(c) of the CPC 309 which states as a ground for nullity of arbitral awards "if there is a nullity in the award or a nullity in the proceedings having an effect on the award."

Moreover, in particular views, the arbitration was commenced against the consent of one of the litigant parties.

In particular, the express consent of the parties to enter into arbitration was subject to procedures, mediation, or amicable settlement negotiations preceding the commencement of the arbitration. This creates a situation where the arbitration proceedings are contrary to the consensual nature of arbitration that is based primarily on the agreement of the parties to enter into arbitration agreements. Such consensual nature of arbitration is well established by frequent Cassation decisions in the UAE. Acting against the arbitration agreement entered between the parties can produce grounds that the arbitration was contrary to the intent and consent of the litigant parties to arbitrate.

The DCC refuse to appoint an arbitrator due to violations in the pre-arbitration proceedings

The Dubai Court of Cassation determined that an arbitration agreement, like any typical contract, may include any clause the parties deem appropriate provided that such clause does not violate public order. The parties may, by way of example, include pre-conditions preceding the commencement of an arbitration. The burden of proof for the satisfaction of such pre-conditions lies with the party initiating the arbitral proceedings, being the party that should comply with these proceedings before commencing the arbitration 310 .

In this case, before the Court of Cassation, the parties agreed that any dispute between them should be referred to the project consultant (the engineer) for amicable settlement before any party commences an arbitration.

The claimant demanded the court to appoint the party-nominated arbitrator on behalf of the respondent to adjudicate the dispute. However, the Dubai Court of First Instance dismissed the action on the grounds of premature and inappropriate commencement of the action as the claimant had failed to prove that it satisfied the pre-conditions required before commencing the arbitration by consulting the engineer. The claimant submitted challenged the decision before the Dubai Court of Appeal, which dismissed the action and upheld the decision of the Court of First Instance.

The Court of Cassation held that the claimant failed to request the project consultant (the engineer) to seek or propose an amicable settlement and, as a consequence, the claimant's action for requesting the court to appoint an arbitrator or commence an arbitration was premature and therefore denied.

DCC set aside an award due to failure to satisfy pre-arbitration procedures

In 2012, the Dubai Court of Cassation held that an arbitral award issued under the auspices of DIAC should be set aside for failure to satisfy pre-arbitration requisites 311 312 . The Court of Cassation found that the arbitration was commenced before the compliance with the specific procedures that must be satisfied prior to commencing the arbitration.

The Court of Cassation found the following as part of the reasoning:

-

The contract is the law of the contracting parties, and parties to a contract are entitled to include any clauses they deem appropriate, provided they do not violate the public order.

-Parties' agreement to arbitrate may include pre-arbitration procedures that have to be satisfied before any of the parties commence an arbitration. The burden of proof for the satisfaction of such prearbitration procedures lies with the party who commenced the arbitration.

ADCC's stance on pre-arbitration procedures

The ADCC decision number 173/2014 was confronted by the same question regarding the pre-arbitration procedures. The court decided that any med-arbitration clauses or pre-arbitration procedures are established in the underlying contract, and that such pre-arbitration procedures, including any amicable settlement negotiations, should precede the arbitration proceedings as articulated in the agreement between the parties. However, such pre-arbitration procedures are not mandatory for an arbitration to commence if such procedures are not precise enough. The court found that generally, should such violation be found, the Court of Cassation may consider this question as a substantive question that may threaten the enforceability of an arbitral award.

Therefore, parties to a dispute are advised to consider such pre-arbitration procedures mindfully.

Therefore, litigant parties and arbitrators taking the UAE as the seat for their arbitration and seeking to enforce awards in the UAE may consider any challenge based on such ground and should note that the misapplication of this procedure may influence enforceability.

Arbitral tribunals and parties may consider, as a solution, suspending the proceedings for a period of time and ordering the parties to enter into the pre-arbitration procedures. That said, it could be argued by the objecting party that the arbitration already commenced. However, arbitrators taking this approach are likely reducing the possibility of having the arbitral award annulled for reasons related to this procedural ground.

Unclear dispute resolution mechanisms are not enforceable

In ADCC 173 for 2014, the court established a more precise rule that pre-arbitration procedures must be satisfied before any of the parties commences an arbitration. However, if the clause does not specify the means for an amicable settlement, such as mediation or other specific procedures, then any of the parties can invoke the arbitration clause and commence an arbitration without considering the pre-arbitration provisions.

The court determined that: https://www.tamimi.com/law-update-articles/recent-rulings-on-arbitration-by-the-dubai-courts/ "It is established that, as per the general rules applicable to contracts, that the arbitration clause, as a contract between the parties can include any condition the parties deem appropriate without violation to the public order.

As such, any prior conditions, before commencing an arbitration where in case any of these prior conditions is not achieved then the request to commence an arbitration shall not be accepted since the contract is the law of the contracting parties. However, it is proved in the documents in this case that the contract stated that (in case of dispute or difference arises between the parties in the interpretation of this contract or application, it has to be referred to amicable settlement before commencing an arbitration.

However, the parties did not specify in the contract the means for this amicable settlement such as mediating a person to narrow the difference and reach a settlement. As such, the content of this clause intends to induce the parties to try for amicable settlement together before the arbitration without getting a third party to mediate between them, therefore, any of the parties can bring arbitration proceedings directly without considering the amicable settlement clause included in the clause"313 .

Similarly, Dubai Court of Cassation Case Number 75/ 2015, dated 12 August 2015 established that:

"The sale and purchase agreement provides no guidance as to what such amicable settlement entails and contains no material facts to enable the Court of First Instance to determine whether or not the settlement was pursued. Moreover, the parties proceeded with the arbitration without the Respondent ever pointing out before the arbitral tribunal that the Appellant had proceeded to arbitration directly without first attempting to reach an amicable settlement and use best endeavors to settle any dispute between the parties, as required by the sale and purchase agreement. This would indicate that the parties failed to resolve their dispute amicably. The Court of Appeal failed to take this approach and its decision is thus flawed and will be quashed." 314 Contrary to the above decision, in DCC 140 for 2007, the Dispute Resolution Mechanism provision was articulated clear enough to pose enforceability. In this case, the court rejected appointing an arbitrator since the pre-arbitration procedures that included appointing a project consultant (an Engineer) to attempt resolving the dispute amicably were not satisfied. This provision included appointing the engineer whether the dispute was during the performance of the contract or after the completion or following termination or rescission of the contract. It further granted 90 days' period for the engineer to conclude this procedure, otherwise the parties are free to prosecute an action in arbitration.

The court found that this provision was clear enough and that the documents submitted in the case did not contain anything to prove that the party that commenced the arbitration had satisfied the provision.

In addition, in DCC 53/ 2011, the court found that:

"If the parties have agreed that the dispute should be referred to a consulting engineer for assistance with amicably resolving the dispute before the commencement of arbitration, then neither party may commence arbitration before bringing the dispute before the consulting engineer. The burden of proving the fulfillment of such pre-conditions lies with the party requesting arbitration." 315

Pre-arbitration procedures and procedural estoppel

In 2011, the DCC confirmed the general rule whereby it is not acceptable to commence an arbitration where a contract includes prior conditions before commencing an arbitration, therefore, if any of these prior conditions are not achieved then the request to commence to arbitration shall not be accepted since the contract is the law of the parties to it. However, the court established that this rule does not preclude the parties subsequently or at any time to agree explicitly or impliedly to amend any of these conditions since the nature of the agreement to arbitrate is not related to the public order. The parties agreed in the contract to refer any dispute to the project engineer to decide on before commencing arbitration proceedings, the respondent in the arbitral proceedings did not object for the commencement of the arbitration at the time when claimant submitted the request for arbitration in the DIAC, and there were no objections raised on the claimant's failure to satisfy the pre-arbitration proceedings. Therefore, the respondent had impliedly waived such pre-arbitration procedures and the respondent's objection before the court was not be accepted 316 .

In DCC 204 for 2008 [Exhibit 29], the court granted the claimant's request to appoint an arbitrator and rejected the defendant's argument that the pre-arbitration proceedings were not satisfied. The court investigated the factual matter and found from the communications and correspondences that the pre-arbitration proceedings were satisfied; this indicates that this argument could be valid where the factual and documentary evidence proves the contrary.

The same facts have been found in DCC 124 for 2008.

In summary, the UAE Cassation decisions establish that if the pre-arbitration procedures are specific and clear and in case a party commences an arbitration is in breach of such procedures and the other litigant party objects for such procedure, in these events, the arbitral award is at serious risk of being annulled by the UAE national courts. If the parties fail to satisfy these procedures, it is safer for the final award that arbitral tribunals suspend the proceedings and order the parties to enter into these procedures. 

Parties' agreement not to appeal an award

Under UAE law, arbitral awards are final and not subject to any appeal, even if the parties did not agree on that explicitly as per Article 217 of the CPC 317 . However, the enforcement of awards in the judiciary is subject to a separate action of enforcement before the Court of Appeal having jurisdiction.

The exceptions from this rule involve two issues (i) when the parties expressly waived their right to appeal the decision for ratification of the award (or raise a grievance before the Court of Appeal under the Federal Arbitration Law); or (ii) when the arbitrator is authorized for amiable compositeur.

Article 52 of the Federal Arbitration Law provides "An arbitral award made in accordance with this Law shall be binding on the Parties, shall constitute res judicata, and shall be as enforceable as a judicial ruling, although to be enforced, a decision confirming the award must be obtained from the Court" Similarly, Article 37.2 of the DIAC Rules provides "and the parties also waive irrevocably their right to any form of appeal, review or recourse to any state court or other judicial authority, insofar as such waiver may be validly made."

Under the UAE Federal Arbitration Law, the action to enforce an arbitral award should be initiated before the competent Court of Appeal, rather than the Court of First Instance (Article 55.1) 318 . Similarly, the action to set aside an award shall be initiated before the relevant Court of Appeal (Article 53.1) 319 The decisions of the Court of Appeal to enforce arbitral awards can only be challenged by filing a grievance before the Court of Appeal itself (Article 54.1)320 . By contrast, the decisions of the Court of Appeal in actions for annulment can only be challenged before the Court of Cassation (Article 57) 321 . This is likely to be a proarbitration approach to limit awards debtors' ability to challenge a court decision ratifying an arbitral award.

In DCC 186 for 1996, the court differentiated between the parties' agreement not to appeal the arbitral award on one hand and the agreement not to appeal the decision issued by the Court of First Instance to ratify or 317 Which is consistent with Articles 52 and 53.1 of the Federal Arbitration Law 318 Article 55.1 of the Federal Arbitration Law states that "a party looking to enforce an arbitral award shall submit a request for its confirmation and enforcement with the chief justice of the Court." The Court is defined in Article 1 of the law as "The federal or local Court of Appeals agreed upon by the parties or in whose jurisdiction the arbitration is conducted" 319 Article 53.1 of the Federal Arbitration Law states that "An arbitral award can only be challenged by either an action for setting aside before the Court or during the pendency of an application to ratify the award" nullify an arbitral award (which could mean the Court of Cassation if the award was set aside and the grievance before the Court of Appeal in case the award was enforced).

In this case, the parties agreed in the arbitration deed that the arbitrator's decision is final and not subject to appeal as long as the award was issued by the arbitrator within the scope of the duties assigned by the arbitration deed.

As a result, the Court of Appeal found that the parties waived their right to appeal the Court of First Instance's decision to ratify the award.

The award debtor then filed a challenge before the Court of Cassation requesting the judgment of the Court of Appeal to be overturned. The Court of Cassation held that Article 217 of the Repealed Arbitration Chapter of the CPC provides 322 that arbitral awards are not subject to any means of appeal and are binding, however, the court reiterated that judgments ratifying or nullifying an arbitral award duly issued by an arbitrator could be appealed, save when the parties have expressly waived the right to appeal or if the amount of the dispute does not exceed AED 10,000.

Similarly, DCC 178 for 1996 [Exhibit 3] established that an arbitrator tribunal's authorization for amiable compositeur by the parties is conditional on the clarity of the litigant parties to this authorization whether expressly or impliedly in the arbitration agreement or the terms of reference to make the arbitral award decisive and final and to release the arbitrator from complying to the provisions of Civil Procedures Law.

DCC 167 for 2002 established that the litigation facts must be specified in the arbitration document (which may include the terms of reference (ToR) or other documents established at the beginning of the arbitration). The judgment repeated Article 203.3 of the Repealed Arbitration Chapter of the CPC, which refers to the scope of the arbitration clause and states "The subject matter of the dispute must be defined in the arbitration instrument or during the trial of the action even if the arbitrators are empowered to effect a conciliation, failing which the arbitration shall be void" 323 .

DCC 268 for 2007 324 [Exhibit 40] established that authorizing the arbitral tribunal in the arbitration agreement to make amiable compositeur does not provide an obligation on the tribunal to do the actual amiable compositeur (whether to start conciliation before the commencement of the arbitration proceedings or before ending such proceedings and rendering the award) unless the arbitration agreement provides an obligation on the tribunal to make conciliation.

Rather, the arbitral tribunal that is authorized for amiable compositeur may elect to proceed without amiable compositeur and conduct regular arbitration proceedings unless it has an obligation to make conciliation as per the parties' agreement. The Court of Cassation overturned the decision of the Court of Appeal; the court found that the ratification of the Court of First Instance was not subject to appeal. The court reasoned that Article 217 of the Repealed Arbitration Chapter of the CPC 326 provides that arbitral awards are not subject to appeal. However, the courts' decisions ratifying or annulling arbitral awards are subject to appeal by either party, with the exception of decisions ratifying or annulling an award that was issued by an arbitrator who was explicitly authorized by the parties for amiable compositeur or where the parties expressly waived their right to appeal and decisions or alternatively where the awarded amount does not exceed AED 10,000.

Amiable compositeur should be distinguished from mediation, which is not a binding dispute resolution mechanism, although these two terms are very close in Arabic.

The powers conferred upon an arbitrator are distinctly separate from a mediator's powers; the latter is not entitled to render a binding decision. A mediator can only recommend methods to settle disputes to the parties, and if the parties reach a settlement, the mediator's mandate expires. His or her recommendations are not binding, and the parties may choose to disregard mediator's decisions.

Nullity for arbitrators' failure to refer to the arbitration agreement in the award

The Repealed Arbitration Chapter of the UAE Civil Procedure Code states that:

"The award of the arbitrators shall be issued by a majority; it must be in writing, with the dissenting view, and it must in particular include a copy of the arbitration agreement, a summary of the statements and documents of the parties, the reasons for the award and the order made, the date of issue, the place at which it was issued, and the signatures of the arbitrators, and if one or more of the arbitrators has refused to sign the award such fact shall be stated, and the award shall be valid if signed by a majority of the arbitrators."327 .

The prima facie reading of the Article does not provide an accurate description of how a copy of an arbitral award can be included in an arbitral award.

The literal interpretation could mean that the arbitral award should refer to the arbitration agreement or clause in the award itself and attach a copy of the arbitration agreement or clause as an annex to the award.

However, this is not the actual intent reflected by the jurisprudence; the case laws interpret Article 212.5 of the CPC328 to refer to the arbitrator's obligation to re-write the arbitration clause itself into the award.

Further, case laws establish that it shall not be sufficient for the validity of the award to submit a copy of the arbitration agreement during the proceedings.

Article 41.5 of the Federal Arbitration Law confirmed that writing the text of the arbitration agreement into the award should be sufficient for the completeness of the award. It states that:

"The arbitral award shall include the names and addresses of the Parties, the names of the arbitrators, their nationalities and addresses, the text of the Arbitration Agreement, a summary of the Parties' claims, statements and documents, the order made and the reasons on which the award is based, if required to be stated, and the date and place of issue of the award."

The DCC 547/2015 [Exhibit 15] Real Estate established that it is settled in the jurisprudence of this court that according to the provisions of Article 212.5 of Civil Procedures Code (Article 41.5 of the Federal Arbitration Law), that:

"The arbitral award must include a copy of the arbitration agreement. The basic purpose of this condition is to verify that the award is issued within the limits of the arbitrators' competence and authority extracted from the arbitration agreement, in this regard, it is not necessary to mention the provisions of the arbitration agreement in the award; the purport thereof shall be sufficient, yet without any alteration to its meaning. Whereas the purpose of including such agreement in the award is achieved by such statement because it is sufficient to enable the court seized to ratify the Award to investigate it's the content once the court reads the award." 329 Further, the UAE jurisprudence establishes that it is not necessary to mention the literal text of the arbitration agreement into the award; rather, shall be sufficient to mention the important provisions within the agreement without alteration to literal, written content of the clause or agreement.

As such, and for the safe procedures of the eventual award, the text of the arbitration agreement should ideally be re-written within the award and that the arbitration clause to be articulated in full in the beginning of the arbitral award in order to demonstrate to the judge ratifying the award that the arbitrator is aware of the scope and limits of the arbitration agreement and accordingly the award is issued within arbitrator's jurisdiction and scope provided in the agreement. This is one of the essential requirements the judge is considering when deciding to ratify and enforce an arbitral award.

For the sake of understanding the method of applying this provision in the UAE courts, set out below are two Cassation decisions that annulled arbitral awards for this ground.

The DCC set aside an award due to arbitrator's failure to include the text of the arbitration agreement into the award

The DCC annulled an arbitral award since a copy of the arbitration agreement is not referred to in the award.

The court found it insufficient that the award referred to the arbitration agreement in the pleadings submitted by one of the litigant parties and further considered it insufficient to find that the arbitration agreement was submitted at the beginning of the proceedings 330 .

The court referred to Article 44.3 of the DIAC Rules of 1994 (which was applicable to this dispute) which provided that a copy of the arbitration agreement must be included in the final award.

The court held that:

"Including a copy of the agreement to arbitrate within an arbitral award is an essential requirement that the lawmaker intended to stipulate in order to ascertain that the arbitral award was issued within the ambit of the jurisdiction of the tribunal that is based upon the agreement to arbitrate. It is, therefore, an essential requirement for the validity of the arbitral award; the absence of this requirement should render the award null whether the award was issued in an institutional or ad-hoc arbitration."

The court further concluded that:

"It is insufficient to submit a certificate issued by the arbitral tribunal reflecting that the arbitration agreement was submitted to it since the beaning of the proceedings, since the arbitral award should be inclusive, by itself, to the conditions required for its completeness in a way that it shall not be accepted to complete the missing essential information in the award in any the way or document that is separate from the award or to refer to the reasoning of the award to a copy of the arbitration agreement without articulating the arbitration agreement in the award itself" 331 The court established another principle whereby the inclusion of a copy of the agreement to arbitrate within the arbitral award does not to mean the exact terms of the agreement. Rather, it is sufficient to indicate the substance thereof, without any alteration to its meaning in a manner that enables the court to exercise its supervisory role on it once the court reviews it. In 2006, the USC repeated the same principles above and the necessity to have a copy of the arbitration agreement articulated in the award itself and it is sufficient to bring the content of the arbitration agreement rather than the full text of it 332 .

In this case, the Court of Appeal rejected the award debtor's argument that the arbitration agreement was not attached to the arbitral award. The court found that the award debtor has attached a copy of the arbitration agreement within his submissions to the court.

However, the Court of Cassation overturned the Court of Appeal's judgment and stipulated that the argument raised by the objecting party is not his awareness of the arbitration agreement; rather, it is the nullity of the award due to the failure of the arbitral tribunal to include the copy of the agreement to arbitrate within the award. Therefore, the Court of Cassation considered that the Court of Appeal had invalid inference and misunderstanding of the case and therefore annulled their decision.

DCC refuse to set aside an award based on failure to state the full text of the agreement to arbitrate in the award

In this decision, the DCC established that according to paragraphs ( 1) and ( 5) of Article 212 of the Repealed Arbitration Chapter of the CPC 333 , and as established in the jurisprudence of the DCC, the lawmaker did not prescribe that the award should include all information and provisions that must be included in court rulings 334 . Rather, the lawmaker has stipulated that the provisions related to arbitration and specified in Chapter 3 of the Civil Procedure Code must be satisfied, including the above-mentioned paragraph (5) of Article 212 335 .

The court determined that:

"According to this article, the award must include a copy of the arbitration agreement. The basic purpose of this condition is to verify that the award was issued within the limits of the arbitrators' competence and power extracted from the arbitration agreement. The award shall include a copy of this agreement, even if a copy of the agreement or the original thereof is submitted to the Court during the motion to ratify the award. It is not necessary to mention the exact text of the arbitration agreement, but rather it shall be sufficient to mention the substance thereof so long as no alteration is made to its meaning." The court went on and held that:

"It is established from the award, which forms the subject matter of the present dispute that it included a summary of the arbitration clause referred to therein. Hence, the award is deemed to have satisfied the condition prescribed into Article 212.5 of the Civil Procedure Code 337 ."

The court found that the Court of Appeal's judgment was issued in contradiction of the above since it concluded that the said award did not include a copy of the arbitration agreement.

Nullity related to failure to comply with the principe de la contradiction and due process

Article 212.1 of the Repealed Arbitration Chapter of the UAE CPC provides:

"The arbitrator shall issue his award without being bound by the procedural rules save as is provided for in this Chapter and the procedures relating to the summoning of the parties, the hearing of their arguments, and enabling them to submit their documents, but nevertheless it shall be permissible for the parties to agree on specific procedures for the arbitrator to follow"338 .

The above article provides that the arbitral tribunal should call the litigant parties to attend before it in order to confront each other and hear their defenses, thus enabling them to submit their documents and arguments.

However, the DCC Judgment number 32 for 2009 established that the ultimate purpose of calling the litigant parties to appear before the tribunal is to achieve the "due process," which is to enable the litigant parties to submit their pleadings and request. Therefore, it is not permitted to annul an arbitral award on the ground of procedural irregularities related to the absence of calling the litigant parties before the arbitrator unless the defect in this procedure is related to a defect in the due process and the "principe de la contradiction."

Therefore, the Federal Arbitration Law was more specific in this regard, deleted the reference to calling the litigant parties, and included the reference to the "due process" of the arbitral proceedings. This provision is well established in Article 53 of the Federal Arbitration Law, which states that:

"An arbitral award can only be challenged by an action for setting aside before the Court or during the pendency of an application to confirm the award. "Where there is no agreement to follow specific procedures, the Arbitral Tribunal may adopt the procedures it considers appropriate, subject to the provisions of this Law and the absence of conflict with the fundamental principles of litigation and international agreements to which the State is a party"

The DCC further found that the nullity related to absence of the arbitrators call to the litigant parties to be present their respective cases before it is a "relative nullity" and not related to the public order and is established to the benefit of the litigant party who was not invited before the arbitral tribunal and the default rule is to have the arbitration procedures valid and correct unless the contrary is proven 339 .

The court went on and stated that:

"The ultimate purpose of the principe de la contradiction that and the rights to defense is to allow the litigant parties to submit their pleadings, requests and pleadings"

The court then concluded that "the documents did not prove that the arbitrator precluded the litigant parties from submitting any documents or pleadings; the arbitrator did not exceed to its powers conferred upon it in the arbitration agreement, understood the case and the requests submitted by the litigant parties and issued the arbitral award regarding each of these requests separately and did not breach any of the mandatory public order rules and the award did not have any of the defects set out in Article 216 of the CPC 340 , therefore, the award shall be safe from any claim for nullity" 341 .

The DCC set aside two arbitral awards due to failure to satisfy the due process.

In 2009, the DCC overturned the Court of Appeal's decision to ratify an arbitral award 342 ; the grounds for the decision is the insufficient reasoning by the Court of Appeal since the Court of Appeal ratified an arbitral award based on a general statement which did not confront properly the claim for nullity invoked by the award debtor. More specifically, the judgment did not respond to the defense invoked by the award debtor, which was related to not providing them the equal opportunity to defend their case by accepting documents from the award creditor in the absence of their counsel and without providing a copy to their counsel. In 2005, the DCC annulled an arbitration ward due to the arbitrator's failure to provide an equal opportunity to the parties to submit their pleadings and defenses 343 . The court held that the principle of confrontation between the parties indicated in Article 212 of the CPC 344 does not mean necessarily calling the parties to attend physically before the arbitrator, and neither does it mean that the parties must submit their pleadings. Rather, the arbitrator should enable the parties to submit their pleadings.

Similarly, DCC decision number 448 for 2003 annulled an arbitral award since the arbitrators did not have the required deliberations and confrontations between the litigant parties.

Further DCC 161 for 2003 [Exhibit 47] annulled an arbitration ward since the arbitral award was issued based upon a document the arbitrator received from one of the litigant parties without submitting these documents to the other litigant party, therefore the court found that the disputed was not pleaded between the litigant parties and annulled the award.

Further, the following case laws establish that taking the hearing Minutes does not constitute a breach of due process:

1. DCC Petition No. 32 / 2009 345 established that the arbitrator was not required to take minutes of the arbitration hearings unless he was obliged to do so at the request of the parties or under the rules of institutional arbitration 346 . 2.

DCC 88 for 2001, Court of Cassation declined to overturn the Court of Appeal's judgment, the court found that the presence of the signatures of all arbitrators on the arbitration minutes is not a prerequisite for the validity of the award347 .

Nullity related to parties' failure to refer specifically to the agreement to arbitrate

Typically, construction contracts work based on the tendering process, whereby the contractor or the developers issue the tender documents for the bidders to adhere to them in a systematic way that allows the developer to make a fair comparison between bidders. The bidder chosen, as a result of the tendering process, issues an acceptance letter or signs the tender documents. This is a common way of offer and acceptance in this industry, where many technical drawings and supporting exhibits are annexed to contracts.

In many of these cases, the tender documents refer to FIDIC conditions, which have a standard arbitration clause as a dispute resolution mechanism. The following case laws demonstrate that the UAE courts accepted the challenge to the respective arbitral tribunals' jurisdiction and rejected refused to recognize the respective arbitration clause based on acceptance letters of the tender documents issued by contractors, which do not specify the explicit acceptance for of the arbitration clause in the tender documents: The Supreme Courts in the above cases confirmed that in case if that reference to the tender documents is mere general reference without specifying the arbitration clause to prove the parties' specific knowledge of the arbitration clause included in this agreement, in such a case, the reference does not extend to the arbitration clause. As such, the arbitration clause shall not be considered as agreed upon consensually between the parties.

Therefore, the reference to an arbitration clause is not achieved unless such reference includes specificity to the arbitration clause in the document where the reference is made.

Importantly, the Supreme Courts in the above cases further confirmed that if that reference to the tender documents is a general reference without specifying the arbitration clause to prove the parties' specific knowledge of the arbitration clause included in the agreement, the reference does not extend to the arbitration clause and the arbitration shall not be considered to be agreed upon between the parties.

As such, the arbitration clause in these cases is null and void and the arbitral tribunal in these cases should not have jurisdiction, which makes the competent forum to prosecute such disputes is the national courts having jurisdiction of the matter, applying the jurisdictional rules in the absence of explicit choice by the parties.

Further discussion on this topic and the new principles set forth in the UAE Federal Arbitration Law shall be illustrated in Part 2, Title 1, Chapter 3, Section 2, § 5 of this thesis regarding the jurisdictional challenges of arbitral tribunals.

The necessity to sign terms of reference

For reasons of the exceptionality of arbitration as a dispute resolution forum, parties to an arbitration and the dispute referred to arbitration must be clear in order for an arbitral tribunal to understand and act upon the limits of their jurisdiction and power. This, in turn, enables the court, when ratifying the final award, to understand the agreement to arbitrate between the parties and in turn supervise and review the limits of the jurisdiction of the arbitral tribunal.

However, the discussion here is related to whether the agreement setting these boundaries should be drawn as a separate document, typically referred to as the Terms of Reference (ToR).

A further discussion could be raised concerning the circumstances where one of the parties has a jurisdictional challenge and decides not to sign the ToR.

As indicated before, the arbitral award must include the main content of the arbitration agreement in the arbitral award. Preferably, the UAE courts would prefer to see the full clauses of the contract related to arbitration inside the award.

The ToR could be prepared and filed by the litigant parties as a matter of practicability and convenience, even if the institutional rules do not provide for the signature of the ToR.

Article 203.3 of the UAE CPC states that:

"The subject matter of the dispute must be defined in the arbitration instrument or during the trial of the action even if the arbitrators are empowered to effect a conciliation, failing which the arbitration shall be void." 348 Article 215 of the same law provides:

"The arbitrators' decision shall not be executed except if the court in which clerk's office the decision was deposited, has authenticated it, and that after looking into the decision and the arbitration document and verifying that there is no prohibition to execute it, and such court shall be authorized to amend the material errors in the arbitrators' decision according to the request of the concerned persons through the proceedings set for amending the arbitrations" 349 .

Article 216 of the same law provides:

"The litigant parties may request the nullity of the arbitrators' decision when the court examines its authentication and that shall be in the following circumstances: (a) If it has been delivered without an arbitration document or delivered according to a void arbitration document or a document that has been extinguished by the failure to observe the date or if the arbitrator has gone beyond the document's limits" 350 .

The above articles mandate the existence of the "arbitration document"; this phrase in Arabic is unclear as to whether it means the ToR or any agreement to enter into arbitration whether it is part of an agreement or a standalone agreement.

As to the law, Article 203 and 215 of the UAE Code of Civil Procedure does not refer to terms of reference and the reference to and meaning of "arbitration instrument" remains unsettled under the UAE jurisprudence. In any event, Article 203 provides that, if the subject matter of the dispute is not defined in the arbitration instrument, it may be defined during the course of the arbitration, which will occur by way of the exchange of pleadings, witness evidence and in the final award.

In frequent cases where a party intends to file one or more jurisdictional challenges, signing the terms of reference will risk of waiving their rights to file such challenges in the subsequent stages of the arbitration.

As to the applicable UAE law, it appears, prima facie, Article 203(3) refers to the Arabic term "Wathikat Attahkim" which, literally, can be indeed translated as "terms of reference."

However, Article 203(3) and 215 of the UAE Code of Civil Procedure is unclear as to the exact meaning of this term, but also as to its scope. Indeed, not only is this term legally undefined, but, more importantly, the underlying concept, as seemingly required by the lawmaker, may also not necessarily mean a formal document that would be labeled "terms of reference" as it is understood for instance under some other specific settings or institutional frameworks (such as the ICC).

Under the Federal Arbitration Law, the reference to "Wathikat Attahkim" has been eliminated and therefore, this confusion should not exist wherever the Federal Arbitration Law is applicable. § 1 Case laws on Terms of Reference Dubai Court of Cassation decision number 40 for 2004 -commercial established that the "arbitration document" as referred to in Article 203 of the CPC is either the arbitration agreement or the arbitration clause that is part of an agreement. Therefore, this indicates that the arbitration document referred to in Article 203.3 of the CPC (which is the same reference made in Articles 215 and 216 of the same law) is not necessary to be signed as a standalone document or "terms of reference" -it can be substituted by the agreement to arbitrate in the agreement. This implies further, albeit not expressly stated in the jurisprudence, that any agreement to arbitrate even if outside the agreement and not the terms of reference can be sufficient to satisfy the "arbitration document" requirement under Articles 203, 215 and 216 of the CPC.

The judgment established that "the description of the dispute that must be identified in the arbitration agreement or arbitration clause in the contract, failing which the arbitral award shall be annulled as per Article 203 for the CPC is the legal relationship which the dispute around it is subject to arbitration. Identifying such relationship shall be sufficient by itself to consider the arbitration agreement or arbitration clause in the contract valid even if it did not include the substance of the dispute which arose between the parties, which is subject to arbitration" 351 As such, in a construction contract, it is sufficient to satisfy the requirements of Article 203.3 of the CPC to indicate in the arbitration agreement the names and addresses of the adversaries and indicate that the litigant parties entered into a contract for a sale of a property on a particular date, price to be paid, completion date of the property, general obligations and rights of the parties, and the specific disagreements arose between the parties with regards to the agreement.

DCC decision number 156 / 2009 [Exhibit 45] is more precise in this regard, it established that "it is established that it is permitted to agree to enter into arbitration agreements whether in the same document which includes the transaction that is subject to the dispute or in an independent document or in an arbitration agreement or a separate agreement. As long as the arbitration clause is incorporated in agreement, the arbitration deed or a separate arbitration agreement shall not be required for the validity of the arbitration proceedings" 352

In a relatively recent decision, the ADCC decision number 467 for 2013 dated 10 March 2014 was the most evident decision in this regard, the decision differentiated between the following four terms:

First) The Arbitration clause: which is part of the main underlying contract, which is the basis for the dispute.

Second) The Arbitration agreement as in Article 203.3 of the CPC, (in Arabic musharatat al tahkeem): which is a subsequent agreement to a contract to refer a particular dispute to arbitration

Third) The Arbitration deed (in Arabic watheekat al tahkeem): which is simply either the arbitration clause or the arbitration agreement referred to above.

Fourth) Terms of Reference (in Arabic sak el tahkim), which the decision named it in English to avoid confusion: which is being written by the arbitrator in order to document the parties' agreement, positions, relationship and other procedural matters before proceeding with the arbitration.

The judgment then discussed the need for the ToR as the judgment cited this term in English as well as in Arabic.

The judgment discussed a common practice by lawyers trying to frustrate the proceedings by refusing to sign the ToR and then relying on the same issue when ratifying the award.

In typical circumstances, this argument should not succeed in the judiciary, it is clear as per Article 70 of the CTC that "who endeavors to deny what he did, his endeavor will turn against him." 353 However, this issue used to be discussed before the arbitral tribunals since the parties intend to be mindful on grounds for nullity under UAE law.

The judgment established clearly that the ToR should ideally be signed by both parties. However, if one of the parties refused to sign it then this act cannot cause any nullity that could be based on Article 216.1(a) of the CPC 354 , which only established nullity for rendering the award without an arbitration deed (which is by definition either the arbitration clause or the arbitration agreement, not the terms of reference).

Nevertheless, signing such an additional and formal document, to specify the procedures time-limit, applicable laws, language and so on, contributes to an efficient resolution of the cases, albeit not required by law. After demonstrating the grounds to annul arbitral awards above, this chapter shall provide a summary of the most critical case laws that confirmed setting aside arbitral awards in the UAE. Each case law will be briefed with more emphasis on the specific ground found by the respective Supreme Court to set aside the award.

This chapter is intended to be a summary of the case laws rather than setting out the cases in detail. In case more details are required, additional details on the particular ground for nullity of arbitral awards in the UAE are included in the previous chapters.

Section 1 Case Laws Annulled Awards due to Lack of Capacity to Enter into Arbitration Agreements

The traditional approach adopted by the UAE Supreme Courts for the authority to enter into arbitration agreements is that if the General Manager of an LLC company does not enter into an arbitration agreement itself, then the authority to enter into an arbitration agreement on behalf of an LLC must be given expressly and specifically to the individual who signed the agreement to arbitrate; and this authority cannot, under the applicable laws, be deemed or assumed.

Where a signatory to an arbitration agreement does not have the requisite authority "If the award was made by arbitrators appointed otherwise than in accordance with the law, or was issued by some of them without their being authorized to make an award in the absence of the others or if it was issued on the basis of an arbitration instrument that does not specify the subject matter of the dispute or was issued by a person not having capacity to make an arbitration agreement or an arbitrator not satisfying the requirements of the law"

If there is no capacity or authority, then any arbitration agreement is invalid and any award pursuant to such an invalid arbitration agreement cannot be ratified (Article 216. The court determined that the arbitral award was issued against a public joint-stock company, where (as the court determined) even the Board of Directors does not possess the power to enter into arbitration agreements except where the Board is expressly authorized to do so or arbitration is part of the company objectives (which is almost an impossible case). Section 2 Case Laws Annulled Awards due to Exceeding Time limit

Unlike the UNCITRAL Model Law, both the UAE Repealed Arbitration Chapter and the Federal Arbitration Law provide that the expiry of the time-limit of rendering an award is a ground to set aside arbitral awards.

Article 210.1 of the CPC provides:

"If in the arbitration agreement the parties have not stipulated a time-limit for the judgment the arbitrator must pass judgment within six months from the date of the first hearing in the arbitration failing which it shall be permissible to any party to so wishes to bring the dispute before the courts or to continue with it before the courts if it has already been brought"

Article 42.1 of the Federal Arbitration Law states that:

"The Arbitral Tribunal shall issue a final award within the timeframe agreed by the Parties. If the parties Fai to agree on a specific time-limit or method on rendering the final award, the award shall be issued within six months from the date of the first hearing of the Arbitration. The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension"

Despite none of the above provisions specifically providing for setting aside awards as a result of exceeding the time-limit, the UAE courts systematically treated exceeding the time-limit for rendering the final award as a ground for nullity on the basis of violation to the agreement between the parties, which impliedly includes the agreement to render the final award within the time-limit provided by the institutional rules, failing which the applicable procedural law.

The following case laws annulled arbitral awards on this ground. ] annulled an arbitral award that exceeded the six months' time-limit prescribed in the UAE Repealed Arbitration Chapter (as well as the Federal Arbitration Law). The award was issued after six months commenced from the date of the first hearing that the arbitrators need to call for within 30 days from their appointment. This shall apply regardless of whether any of the parties attended the hearing as long as the tribunal provided the parties the opportunity to attend and any of them fail to be present.

39. Union Supreme Court Decision number 71 for the Judicial Year 20 dated 12 December 1999 40. The Dubai Court of Cassation decision number 141 for 2006365 annulled an arbitral award due to exceeding time-limit for rendering the final award. Whilst the time-limit prescribed in the UAE CPC was extended by mutual agreement of the parties in two occasions, when the tribunal attempted to extend the third time-limit, one of the litigant parties (who subsequently was the non-prevailing party in the arbitration) opposed the extension. The court found that the third extension of the time-limit for rendering the award is a ground to set aside the award.

41. DCC 216 for 2005 dated 26 June 2006, annulled an arbitral award due to exceeding time-limit for rendering the final award; the award creditor argued that the award debtor did not pay his share of arbitrator's costs; however, the court found that this is not a valid ground for passing the time-limit and the award was nullified.

42. The DCC decision number 344 for 2009 annulled an arbitral award after ratifying the award by the Court of First Instance and Court of Appeal since the date of the first hearing was not indicated in the award. The court held that this error does not make it possible for the court to review whether the award was issued within the 6 months' time-limit or not.

43. DCC 400 for 2001, dated 16 February 2002, the DCC Annulled an arbitral award since it was not dated and, as such, the judge was unable to verify the time-limit.

The following substantial number of Cassation decision issued by the Abu Dhabi Court of Cassation and Dubai Court of Cassation and Union Supreme Court annulled arbitral awards for reasons related exceeding the timelimit for rendering the award: 44. DCC 9 for 1996 dated 13 July 1996, [Exhibit 41], the court found that:

"In this claim, the defendants had challenged the power of the arbitrator after the expiration of the time period. However, arbitration proceedings continued and there was no evidence the defendants had agreed to withdraw their argument that arbitration should be suspended as the time limit had expired. The extension was granted by the court after the initial period had ended, so this extension was not legitimate. Section 3 Case Laws Annulled Awards for Other Grounds § 1 Jurisdictional grounds to set aside arbitral awards

In addition to the jurisdictional challenges to an arbitral tribunal due to the incapacity of a person to bind a company to arbitration set out in Section 1 of this Chapter, set out below are the most important case laws related to the remaining jurisdictional matters that caused nullity to arbitral awards in the UAE.

Recall from earlier chapters that the UAE court system is the regular and default forum for dispute resolution, and arbitration is considered the exceptional dispute resolution mechanism.

As per the UAE law, an agreement to arbitrate amounts to an effective waiver of a fundamental right to approach the UAE Courts when seeking the resolution of a dispute.

For that reason, parties choosing the UAE as the seat of their arbitration as well as arbitrators in general in the UAE seats must be mindful while deciding for the scope of their jurisdiction and to ensure not to exceed the scope that has been clearly and expressly agreed to be referred to arbitration.

Article 53.1(h) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award any ruling by the arbitral tribunal beyond its jurisdiction and power. It states that "the award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope."

This is consistent with Article 216.1(a) of the Repealed Arbitration Chapter of the CPC, which provides as a ground to set aside or oppose enforcement of an arbitral award that "if the arbitrator exceeded the scope of the arbitration agreement." 366 The following are examples of the UAE Supreme Courts' judgments with regards to arbitrational awards that were set aside due to reasons related to jurisdictional issues of arbitral tribunals.

Arbitration clause concluded by reference to a different document

Generally, the reference to an arbitration clause included in another document (such as tender documents or FIDIC conditions) shall not be enforceable under UAE law.

In broad terms and with few exceptions, any arbitration clause included in an exhibit to a contract where such exhibits are not signed by the parties shall not be enforceable under UAE law since it does not provide certainty of knowledge of the arbitration clause.

Parties having the above conditions are running a risk that their arbitration clause or any resulting arbitral award may not be enforceable.

The following three judgments refused to recognize arbitration clauses based on the acceptance letter of the tender documents issued by contractors, which do not specify the arbitration clause. 62. The arbitration agreement in unsinged contract exhibits: In ADCC 20 for 2013, the court found that exhibits to the contract that included the arbitration clause were not signed by the parties and therefore the arbitral award was nullified. The court confirmed that "In case there are exhibits or schedules to an agreement, it is not necessary, as per the general rules, that both parties should sign them since it is sufficient that the agreement indicates that such exhibits and schedules are part of the agreement signed by both parties since these exhibits and schedules are merely detailed information for the conditions that were agreed upon between the parties. However, if the exhibits include an additional clause as the arbitration clause, this clause shall not be valid between the parties unless these exhibits are signed." 63. The arbitration agreement in the bill of lading: DCC 87 for 2003368 annulled an arbitral award and established that in case the arbitration clause is indicated in the bill of lading in a small font which cannot be typically read by a reasonable person shall be invalid. This fact shall not be changed in case both companies are working into the marine transport, which frequently takes arbitration as a dispute resolution mechanism.

64. ADCC 718 for 2012 annulled an arbitral award, as the reference to the tender documents that include the arbitration clause did not specify the agreement to arbitrate.

Remaining Jurisdictional Issues

In addition to jurisdictional matters to an arbitral tribunal due to the incapacity of a person to bind a company to arbitration and jurisdictional matters related to the arbitration clause concluded by reference to another document or agreement, set out below are case laws on other jurisdictional matters that were used as grounds to set aside arbitral awards.

65. Piercing the corporate veil: DCC 277 for 2002 annulled an arbitral award since the award was issued against the holding company that was not a party to the arbitration agreement; the court found that the arbitral tribunal did not have jurisdiction with respect to the holding company.

66. Exceeding the scope of the arbitration agreement or the matters that have been submitted to arbitration in accordance with the arbitration agreement: USC decision 297 for Judicial Year 20 369 , whilst the arbitral tribunal in this case decided that it has jurisdiction to award interest, the court refused to award interest that was not agreed to be referred to arbitration. The court found that the scope of the arbitration agreement was limited to a specific part of the dispute and therefore the arbitral tribunal did not have jurisdiction with respect to the awarding interest.

67. Exceeding jurisdiction: DCC Petition No. 10 of 1995370 : despite the tribunal upheld jurisdiction to the entire dispute, the Court of Cassation annulled the award since the arbitral tribunal exceeded its jurisdiction in part of the award. The court determined that if the arbitrators exceed the scope of the arbitration agreement in part of the award then the entire award shall be annulled as long as both parts are indivisibly related.

68. Exceeding the scope of the arbitration agreement: in ADCC decision 404/18 [Exhibit 52], the court partially set aside an award due to exceeding substantive jurisdiction by the arbitral tribunal with regards to the delay penalty. The court found that the delay penalty was not requested by the award creditor during the arbitral procedures and was not part of the submission to arbitration.

69. Referring the dispute to a wrong arbitration institution: In Dubai Court of Cassation decision number 138 for 2014 371 , the court was reviewing a motion to ratify the arbitral award. The court dismissed the enforcement action and annulled the award, concluding that the agreement refers to the FIDIC Rules, which refers the arbitration to the ICC rules rather than DIAC arbitration. Therefore, the court determined that the arbitral tribunal constituted and prosecuted the arbitration pursuant to DIAC rules did not have jurisdiction to adjudicate the dispute. 80. In DCC decision number 364 for the year 2017382 , the court annulled an arbitral award partially due to the awarding of legal fees for legal counseling. The court held that the DIAC rules do not provide for awarding counsel fees and such costs should not be awarded unless expressly agreed between the parties to do so. The counsel fees should be distinguished from the arbitration center fees and the costs related to experts appointed by the tribunal, which can be awarded in the absence of agreement between the parties, as decided by the court.

81. In DCC 282/2012, the Dubai Court of Cassation annulled a costs award made by a DIAC arbitral tribunal, the grounds for annulment was that the DIAC arbitration rules did not grant tribunals the jurisdiction to award legal costs. The court held that the awards on costs made by arbitral tribunals under the auspices of the Dubai International Arbitration Center would not be enforceable unless the parties expressly agreed to that, failing which, the award on cost shall be null and void.383 

82. Also, in DCC 608 for the year 2016 dated 26 February 2017, the DCC set aside partially an arbitral award due to the awarding of counsel fees (the court called it in English "legal costs") since the DIAC arbitration rules do not permit granting such costs. The parties did not agree to award, meanwhile, the parties did not agree for awarding counsel fees in the agreement to arbitrate.

83. In ADCC 193/1999 dated 25 April 1999 [Exhibit 38], the court set aside an arbitral award since the arbitrator exceeded his substantive jurisdiction. While the arbitrator had jurisdiction to appoint a liquidator, the arbitrator upheld jurisdiction on ceasing the liquidator's work, which was a matter outside the arbitrator's jurisdiction. The court held that:

"The appointment of a liquidator did fall within the jurisdiction of an arbitrator; however, an arbitrator did not have the jurisdiction to suspend the work of the liquidator as this was a matter only for the court to decide. The arbitrator's jurisdiction had ceased at the point the award was delivered, therefore, any objection relating to the award had become the jurisdiction of the court and not the arbitrator." 384 84. In DCC 17/2001 [Exhibit 50], the court set aside a foreign arbitral award before the UAE ratifies the New York Convention in 2006, the court found that:

"The UAE did not have an agreement in place with the UK regarding the enforcement of foreign awards; the court had to return to Article 235 and its provisions regarding similarities between the UK and UAE in enforcing foreign awards. The claimant did not submit any evidence to show that conditions of enforcement of the UAE judgments in the UK were similar to those in the UAE in this respect. The lower courts were therefore correct in their judgments and the claimant's claim was rejected." 385 The court therefore rejected to enforce the award based on Article 235 (1) of the CPC, which provides that:

"An order may be made for the enforcement in the UAE of judgments and orders made in a foreign country on the same conditions laid down in the law of that country for the execution of judgments and orders issued in the UAE"

85. In a similar judgment, the USC decision number 764/2005 [Exhibit 51] set aside a foreign arbitral award, again before the UAE accedes to the New York Convention. the court found that the subject award was not enforceable and incontestable in the country of origin (which was France), this position was contrary to the mutual treaty between the UAE and France applicable at that time, the court held that:

"Said papers did not provide any evidence proving that the arbitral award is enforceable and incontestable in the country of origin; thus, the lawsuit of the appellant on the recognition of the arbitral award, which aims at the ratification thereof shall be rejected for the non-fulfillment thereby of the conditions imposed by the agreement on Judicial Cooperation, Recognition and Enforcement of Judgments … between the government of the UAE State and the government of the Republic of France mentioned above. Whereas the contested judgment adjudicated the rejection of the lawsuit of the appellant, thus it shall be deemed as having reached a valid conclusion -regardless of the error thereof in relying on the provisions of Articles 235 and 236 of Federal Law No. 11/1992, hence the objection thereto shall be deemed invalid and therefore rejected" § 2 Arbitral awards annulled due to issues violations of the principe de la contradiction, right of defense and due process

Due process, principe de la contradiction, equality between the parties, giving each party a reasonable opportunity to state its views are important procedural matters related to the fairness and integrity of the arbitration process. Set out below are the case laws that set aside arbitral awards for reasons related to violations of these principles.

86. DCC 156 for 2009 [Exhibit 45]: the DCC overturned the Court of Appeal's decision to ratify an arbitral award due to the Court of Appeal's failure to respond to the defense advanced by the award debtor relating to the arbitral tribunal's failure to provide such party an equal opportunity to defend its case by accepting documents from the award creditor in the absence of the award debtor's counsel and without providing a copy to its counsel.

87. DCC 133 for 2004 386 annulled an arbitral award due to the arbitrator's failure to provide an equal opportunity to the parties to submit their pleadings and defenses. The court confirmed that the principe de la contradiction indicated in Article 212 of the CPC 387 does not mean necessarily calling the parties to attend before in person before the arbitral tribunal and neither does it mean that the parties must submit their pleadings. Rather, the arbitrator should enable the parties to submit their pleadings and defenses and provide the parties with an equal opportunity to do so.

88. DCC decision number 448 for 2003 annulled an arbitral award since the arbitrators did not have the required deliberations and confrontations between the litigant parties.

DCC 161 for 2003 [Exhibit 47

] annulled an arbitral award due to the reason that the arbitral award was issued based upon a document that was received from one of the litigant parties without presenting this document to the other litigant party and providing it an equal right to defense. Therefore, the court found that the arbitral tribunal violated due process and the principle of granting the parties the right to be heard. As such, the award was annulled. The court determined that:

"It was proven by the said session minutes that the respondent did not submit any document and the document in which the plaintiff requests the arbitrator to grant him the said amount was included in the documents attached to the arbitrator's award and it was written therein that such document was surrendered on not the case since the date on which the award debtor was officially notified of the proceedings was on 27 December 2011 while the award was issued on 6 January 2012 (i.e. within 10 days' period) 389 91. DCC decision number 21 for 2003 annulled an arbitral award on grounds related to the absence of the right of defense for one of the parties before the arbitral tribunal. The court determined that "The provisions set forth in sub-Articles 1 and 2 of Article 212.1 of the CPC (Article 23.2 of the Federal Arbitration Law) that, unless the parties to an arbitration agree for certain procedures to the proceedings, the arbitrator needs before issuing the arbitral award to follow the procedures stipulated in the CPC related to calling the litigant parties to attend before him and hearing their arguments and defenses and enabling them to submit their pleadings and documents, whether the arbitrator was obliged to the rule of law or authorized for amiable compositeur" 390 92. In DCC 472/2014 (Real Estate), an arbitral award was set aside based on the arbitrator failed to allow the Defendant to submit documents relating directly to its defense at a hearing, despite the proceedings being ongoing. By failing to adhere to a procedural requirement that each party shall have the opportunity while the proceedings are ongoing (before closing proceedings to issue the Final Award), the arbitral award was subject to nullification 391 .

93. Arbitrators' deliberation: USC decision number 64 for 1999 annulled an arbitral award for several reasons including that there is no evidence that deliberations between the arbitral tribunal members took place, which is an error in the procedures as the court determined.

94. Arbitrators' Deliberation: USC 556/2005 annulled an arbitral award for several reasons including that there is no evidence that deliberations between the tribunal took place, which is an error in procedure. The court established that deliberations are a condition for the validity of the arbitral award and its relation to public order and as a condition of validity of deliberations. The court held that deliberation between the tribunal members should be conducted in confidence between all the arbitral tribunal and deliberations shall not be permitted unless they are between the arbitrators who heard the pleadings, failing which, the award shall be void. § 3 Annulment related to public order considerations Public order rules are not limited to these provisions of law, but also related to the rulings of the Supreme Courts, which define public order matters.

The following case laws confirmed setting aside arbitral awards based on public policy grounds: 95. During 2012, Clyde and Co. reported that the Dubai Court of Cassation had nullified three DIAC arbitral awards on the basis that those awards were contrary to public policy (Award 1). 393 98. In DCC 72/2007 Civil dated 10 June 2007, the DCC annulled an arbitral award and found that the securities market regulations should not mandate arbitration as a compulsory dispute resolution forum, which contradicts with the arbitration as a consensual process where the parties need to enter into it by their free well.

99. In ADCC 554 for 2008, the judgment annulled an arbitral award since it was based on the Abu Dhabi securities market regulations that mandate the arbitration as a dispute resolution, which contradicts with the arbitration as a consensual process where the parties need to enter into it by their free well.

100. According to the UAE CPC "The arbitrator shall issue the arbitral award without being bound by the procedural rules save as is provided for in this Chapter and the procedures relating to the summoning of the parties, the hearing of their arguments, and enabling them to submit their documents, but nevertheless it shall be permissible for the parties to agree on specific procedures for the arbitrator to follow"400 .

Article 23.2 of the Federal Arbitration Law provides:

"Where there is no agreement to follow specific procedures, the Arbitral Tribunal may adopt the procedures it considers appropriate, subject to the provisions of this Law and the absence of conflict with the fundamental principles of litigation and international agreements to which the State is a party"

Set out below are the most important case laws that annulled arbitral awards due to procedural irregularities, whether such procedures are contrary to the agreement of the parties or contrary to the provisions of the Repealed Arbitration Chapter. 111. Copy (content) of the arbitration agreement: in DCC 173 for 1996402 , the court annulled an arbitral award due to the arbitrator's failure to exhibit a copy of the arbitration agreement even when a copy of the arbitration agreement was submitted separately to the court with the motion to ratify the award. The court reasoned that the arbitral award should include, in itself, all the documents related to it.

112. Copy (content) of the agreement to arbitrate: in USC 510 the court annulled an arbitral award since a copy of the arbitration agreement (or its content) was not referred to in the award, even if the award refers to the arbitration agreement in the pleadings submitted by one of the litigant parties and even if the arbitration agreement was submitted at the beginning of the proceedings.

113. Copy (content) of the agreement to arbitrate: similarly, ADCC 578/2011 dated 15 May 2012 confirmed the setting aside of an arbitral award since the content of the arbitration agreement was not referred to in the award. The challenge before Cassation was rejected since the decision of the Court of First Instance cannot be appealed as the arbitrator was authorized as amiable compositeur.

114. Failure to sign all pages of the award: The Dubai Court of Cassation Decision number 233 for the year 2007 confirmed setting aside an award due to the arbitral tribunal's failure to sign both the dispositive part as well as the reasoning part of the award. The court concluded that "The Court considers that even if the award had been signed by all the arbitrators, the fact that the dispositive part was separate from the pages including the grounds of the award necessitated that the arbitrators sign all the pages containing the grounds, in addition to the last page containing the dispositive part." 403 115. Failure to sign all pages of the award: The same principle was confirmed by DCC 391 for the year 2010 dated 26 October 2011, which confirmed the setting aside of the arbitral award dated 6 December 2009 due to the arbitrators' failure to sign both the dispositive part and the reasoning of the award.

116. Copy (content) of the agreement to arbitrate: in DCC 328 for 2002, the court annulled an arbitral award because a copy of the arbitration agreement (or its content) was not referred to in the award even though the award refers to the arbitration agreement in the pleadings submitted by one of the litigant parties and even though the arbitration agreement was submitted at the beginning of the proceedings.

117. Impartiality of an arbitrator: in ADCC 980 for 2010, the ADCC annulled an arbitral award issued by noninstitutional arbitration, where the award debtor claimed that the prevailing party had nominated an arbitrator that was employed by the prevailing party's counsel's office. The award debtor claimed that it came to know this fact after the issuance of the final award on the case. The court granted this request, annulled the award, and determined that the independence and impartiality of arbitrators is a public policy matter that can cause the setting aside of the award, even if none of the parties invoked or claimed nullity of the award.

118. Failure of the arbitral tribunal to notify the party: in a recent decision, the Dubai Court of Cassation decision number 84/2016 dated 25 December 2016 set aside an arbitral award since one of the parties failed to participate in the arbitration but the arbitral tribunal failed to notify this party of the commencement of the arbitral proceedings. It appears that the arbitral tribunal assumed such knowledge and did not proceed with the formalistic procedures of notification. Therefore, the award was set aside by the DCC.

119. Relying on the witness testimony of a party's director: DLA Pipers referred to a decision by the Dubai Court of First Instance, which set aside an arbitral award due to the arbitral tribunal's reliance on the witness testimony issued by the award creditor's director. The court found that the arbitral tribunal's acceptance and reliance on this testimony a serious irregularity. The Dubai Court of Cassation agreed with this finding but overturned the decision since it was premature for the award debtor to raise an action for annulment. the court having jurisdiction to adjudicate the original, despite the fact that an arbitration clause did not exist. There is an apparent contradiction here between the approach of the DCC and the USC 405 .

121. Appointment of an arbitrator: DCC Petition No. 175 of 1993 annulled an arbitral award since the arbitrator was selected by the court that does not have jurisdiction to adjudicate the original dispute, in the absence of an arbitration agreement in accordance with Article 204.1 of the CPC (Article 13 of the Federal Arbitration Law). In this case, the English courts appointed the arbitral tribunal while the agreement did not specify any mechanism for the choice of the arbitrators, the DCC found that it should have been seized with the appointment of the arbitrators (rather than the English Courts) since the contract was substantially performed in Dubai. 122. Failure to suspend the proceedings: the DCC 75/2008 406 annulled an arbitral award under the DIAC Rules since the arbitrator continued to take part of the proceedings despite having a challenge against him by the award debtor.

The judgment established that the arbitrator has an obligation to suspend proceedings until a judgment dismissing the recusal motion is issued, even if the recusal motion is submitted after the expiry of the relevant period for rendering an award. This rule is now modified by Article 15.3 of the Federal Arbitration Law.

123. Union Supreme Court decision number 556 for Judicial Year 24 annulled an arbitral award based on the ground that one of the arbitrators departed from the UAE and did not attend the last hearing session 407 .

124. Formal requirements of decisions interpreting an award: In ADCC Petition No. 296 of 2009 408 , the Abu Dhabi Court of Cassation annulled an arbitral award, as the supplementary award that interprets the original award did not satisfy the formal requirements including the pleading sessions, names of the parties and so on. Despite the original arbitral award being ratified by the Abu Dhabi Court of First Instance, Court of Appeal and the Court of Cassation, the supplemental arbitral award issued upon the request of the Execution judge (who does not have the jurisdiction in the first place to request a supplemental award) was annulled since the court regarded it as is part of the arbitral award and therefore it must comply with the requirements thereto. The court determined that this supplementary award must be issued in the statutory form prescribed for arbitral awards, stating the issuing tribunal, the date and place of issue and the names of the participating panel of arbitrators. The decision must be issued in writing, signed and must state the first names of the litigant parties, their address, and a summary of the parties' requests and the relief sought. 125. Translation: USC decision number 20 for Judicial Year 20 dated 12 December 1999, the court annulled an arbitral award due to unavailability of the Arabic translation of the award, and further the arbitral award was annulled due to exceeding the time-limit.

126. Right of appeal: DCC Petition No. 186 of 1996 409 refused to enforce an arbitral award due to the Court of Appeal's judgment that decided that the ratification of the award issued by the Court of First Instance was not subject to appeal by the agreement of the parties. However, the Court of Cassation differentiated between the parties' agreement to waive the right of appeal to enforce the award and the nature of the arbitral awards where they are not subject to appeal as per Article 217.3 of the UAE CPC 410 . The court determined that, in order for parties to waive the right of appeal to actions seeking to enforce awards, the wording for such agreement has to be unambiguously clear that such exact right is excluded.

127. Right of appeal: in ADCC Petition No. 561 of 2011 411 , the ADCC refused to ratify an award and returned the judgment to the Court of Appeal. The ADCC overturned the Court of Appeal's decision that arbitral awards are not subject to appeal based on Article 217 of the Repealed Arbitration Chapter of the CPC 412 . The court reestablished that the courts' decisions ratifying or annulling arbitral awards are subject to challenge by either party, with the exception of decisions ratifying or annulling an award that was issued by an arbitrator who was explicitly authorized by the parties for amiable compositeur.

128. Failure to comply with the arbitration agreement: In Dubai Court of Cassation decision number 318 for the year 2016 413 , the court set aside an award since the parties agreed to refer any dispute arising in connection to the contract to arbitration. This referral was conditional on commencing the arbitration within 20 working days from the date any of the parties notifies the other party with the claim. However, one of the parties commenced an arbitration after 20 working days from the notification. Therefore, the court decided to set aside the award since the arbitral tribunal violated the procedures agreed upon by the parties.

129. In addition to the above, DCC decision number 3 for the year 2008 dated 24 February 2008 referred to setting aside arbitral award number 13/2001 issued on 29 November 2003, the reason for annulment is not indicated since the decision is only confirming that the decision of the Court of First Instance is not subject to 409 dated 26 October 2016 confirmed that the arbitral award dated 18 October 2010 was set aside. Again, the ground for setting aside the award is unknown since the decision only confirmed that the statute of limitation for claims is not interrupted by the arbitral award that was set aside since it is null, void and virtually non-existent, therefore, the subsequent prosecution of the claim in this case was time-barred.

133. Application of the New York Convention: In Union Supreme Court decision 384/ 2016 [Exhibit 48] the court of the First Instance and the Court of Appeal set aside an ICC foreign award. The USC decided that both courts misapplied the law since both courts applied the provisions of Article 235 and 236 of the CPC, the court found that the UK and the UAE are signatories to the convention, therefore, Article 238 of the CPC should have mandated to apply the convention adopted by 43 Decree 43 for the Year 2006 adopting the New York Convention, the second decision by the Court of Appeal is unknown, however, the search reveals that the award is still set aside.

Part 2 Jurisdictional Challenges in Arbitration Disputes in the UAE and Enforcement of Awards

A constant concern of any arbitral tribunal seated in the UAE is the extent and scope of its substantive jurisdiction. Arbitration, under UAE law, is an exceptional dispute resolution mechanism and the jurisdiction of arbitrators must be limited to matters consensually referred to such an exceptional forum.

As elaborated in Part 1 of this thesis, the UAE court system is the regular forum for dispute resolution, and arbitration is an exceptional dispute resolution mechanism.

In addition, Part 1 above demonstrated twenty-seven case laws confirming setting aside arbitral awards for reasons relating to arbitral tribunals dealing with matters or differences not consensually submitted to arbitration by the parties.

Exceeding the substantive jurisdiction for an arbitral tribunal is clearly one of the most important ground to set aside arbitral awards under UAE law, the French Law and indeed under the UNCITRAL Model law.

Further, as per the UAE law, an agreement to arbitrate amounts to an effective waiver of a fundamental right to approach the UAE Courts when seeking the resolution of a dispute.

For that reason, parties choosing the UAE as the seat of their arbitration as well as arbitrators in general in the UAE seats must be mindful while deciding for the scope of their substantive jurisdiction and to ensure not to exceed the scope that has been explicitly agreed to be referred to arbitration.

It is essential for arbitral tribunals to act within their limited jurisdiction and deal only with the matters validly submitted to arbitration. National laws of most jurisdictions, including France and the UAE, emphasize the principle that an arbitral tribunal should not exceed its jurisdiction.

In French law, an arbitral award may be challenged where "the arbitral tribunal wrongly upheld or declined jurisdiction." 414 The UAE law does not deviate from this rule, the UAE Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that "the award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope." 415 Internationally, the New York Convention provides that recognition of an arbitral award may be refused when the award deals with matters beyond the scope of the submission to arbitration. Article V of the Convention states that:

"Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that…. The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration." Therefore, a careful consideration of an arbitral tribunal's jurisdiction is critical for the validity of the eventual arbitral award.

The primary categories of the jurisdictional challenges that regularly raised by the parties include:

(1) Challenges related to the existence, validity, or enforceability of the arbitration agreement; and

(2) The Scope of the arbitration agreement.

The majority of national laws and rules of arbitration by arbitral institution provide that a party who wishes to challenge the arbitrator's jurisdiction should raise the challenge at the beginning of the arbitration proceedings, or as soon as the objecting party becomes aware of the grounds for the challenge, failing which, the party's right to object jurisdiction shall be waived. However, jurisdictional challenges may be raised to national courts even after an award is rendered. Some of the jurisdictional challenges are genuine, but many others are used for purely tactical reasons; as a result, it is good practice for arbitrators to confirm with the parties that they do not have jurisdictional objections to deciding the dispute.

Under UAE law, the body determining a challenge to jurisdiction is the arbitral tribunal itself, as follows:

Article 19.1 of the UAE Federal Arbitration Law states that: "The Arbitral Tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity of the Arbitration Agreement or its inclusion of the subject-matter of the dispute. The Arbitral Tribunal shall rule on the plea either as a preliminary question or in a final arbitral award on the merits" Further, Under UAE law, the body determining a challenge to jurisdiction is the arbitral tribunal under all major institutional rules, as follows: Article 6.2 of the DIAC Rules states that: "If any party raises one or more pleas concerning the existence, validity, scope or applicability of the arbitration agreement, then the Executive Committee may decide, without prejudice to the admissibility or merits of the plea or pleas, that the arbitration shall proceed if it is prima facie satisfied that an arbitration agreement may exist under the Rules. In such a case, any decision as to the jurisdiction of the Tribunal shall be taken by the Tribunal itself" 416 Similar provisions exist under Article 23.1 of the DIFC Arbitration Rules, which provides: "The Arbitral Tribunal shall have the power to rule upon its own jurisdiction and authority, including any objection to the initial or continuing existence, validity, effectiveness, or scope of the Arbitration Agreement"417 Article 22.1 of ADCCAC Rule provides: "The Panel shall decide upon pleas relating to its competence, including those objections based upon the nonexistence of an arbitration agreement, its extinction, nullity, or its non-inclusion of the dispute under consideration"

Article 24 of ADGM Arbitration Regulation of 2015 provides that: "(1) Unless otherwise agreed by the parties, the arbitral tribunal may rule on its own substantive jurisdiction, that is, as to (a) whether there is a valid arbitration agreement, (b) whether the tribunal is properly constituted, and (c) what matters have been submitted to arbitration in accordance with the arbitration agreement ( 2) Any such ruling may be challenged by any available arbitral process of appeal or review that the parties may have agreed, or in accordance with the provisions of this Part."

However, the UAE law, the DIFC law, and the ADGM law; like many other jurisdictions; provide that these courts have the authority to review the decisions of arbitral tribunals seated in the UAE on their own jurisdictions.

In this regard, Article 19.2 of the UAE Federal Arbitration Law states that:

"If the Arbitral Tribunal rules as a preliminary question that it has jurisdiction, a party may, within fifteen days after receiving notice of that ruling, request the Court to decide that matter. The Court shall then decide the request with thirty days of being filed with the Court and its decision shall be subject to no appeal; while such a request is pending, the arbitral proceedings shall be stayed unless the Arbitral Tribunal decides to continue the arbitral proceedings at the request of a party" 418 The UAE jurisprudence establishing the consensual nature of arbitration provides that arbitration cannot be compulsory under any law. This effectively means that any agreement to enter into arbitration must be pursuant to the free well and explicit consent of the parties to the arbitration agreement.

By way of example, USC decision number 640 for the Judicial Year 29 dated 28 July 2009 [Exhibit 46] established that arbitration is the exceptional forum for dispute resolution mechanism, arbitration is inherently a consensual process and the jurisdiction of the arbitrators stems from the parties' agreement to enter into an agreement to arbitrate. The court further established that the natural judge has the default jurisdiction, which is a constitution right, any forum departing from the natural judge's jurisdiction should be exceptional and has a narrow effect.

Historically, the UAE courts' review for the jurisdiction of arbitral tribunals was a common and serious ground of annulment of arbitral awards.

Therefore, it is essential to address the most important issues limiting the jurisdiction of arbitrators in the UAE

TITLE 1: THE JURISDICTIONAL CHALLENGE DUE TO LACK OF REQUISITE AUTHORITY TO AGREE TO ARBITRATION

Following the Global Financial Crisis that hit the UAE strongly during the last quarter in 2008 and continued until 2012, a substantial number of projects was delayed, stopped, or canceled, such projects worth billions of dollars.

As a consequence, a considerable number of real estate developers in the UAE faced breach of contract claims, which lead many institutional and non-institutional investors to bring actions against real-estate developers.

Many contentious contracts that were invoked during the global financial crisis contained a jurisdiction clause that refers to arbitration as a dispute resolution mechanism. As a result, the number of arbitration disputes increased dramatically in the UAE following the global financial crisis in 2008. Substantively, it is common to see real estate developers having venerable legal positions against investors since simply they were not ready to face the financial crisis that hit the UAE market at the peak of the economic progress by end of 2007. Therefore, real estate developers focused on having obstructive defenses in an attempt to frustrate the administration of justice for claimants. Moreover, they attempted to increase time and costs of arbitration proceedings in order to set examples to other investors that those investors brining cases will lose considerable costs in claims, which should in turn deter other claimants from perusing their cases.

Therefore, many real estate developers defended their cases in arbitration by raising a jurisdictional challenge that the arbitration is not the competent jurisdiction to prosecute actions due to the incapacity of the person who signed the agreement containing the arbitration agreement to binding the company to arbitration since the UAE law required explicit and specific authorization to do so. This defense achieved reasonable success whereby a considerable number of arbitral awards could not be enforced by the UAE courts because of issues of jurisdiction of arbitral tribunals. This caused the UAE to be labeled, in many conferences and websites, as being anti-arbitration friendly jurisdiction.

The purpose of this title is to address this problematic issue facing arbitration practitioners, claimants, and law firms in the UAE.

The NYC as well as the Model Law, where applicable, require parties to an arbitration agreement to have the capacity to enter into that agreement 'under the law applicable to them'.

Under UAE law, generally, for contractual obligations to be binding, they must be executed by either the corporate entity's authorized representative or a person that has at least apparent authority to do so.

The position differs when entering into arbitration agreements. This is because, as per the UAE law, an agreement to arbitrate amounts to an effective waiver of a fundamental right to approach the UAE courts when seeking the resolution of a dispute. It is for this reason that UAE law requires such a waiver to be given by a person with express and specific authority to do so. This is the consistent approach of the UAE Civil Procedure Law, Companies Law, and Court of Cassation decisions.

The main concern facing claimants in arbitration cases seated in the UAE is whether the arbitration agreement being invoked is valid in order to avoid nullifying the resulting arbitral award. Indeed, and after studying statistically arbitral awards annulled in the UAE, one can reasonably confirm that lack of requisite authority needed to bind a company or a party in general to arbitration is the most significant and frequently used jurisdictional challenge facing parties to arbitration in the UAE.

In practice, verifying that real estate developers comply with these formalistic requirements by a natural person contracting party is rare. Investors having no specialized law knowledge and even certain categories of legal professionals are unaware of the complicated requirements by the UAE to enter into arbitration agreements.

Having studied the behavior of law firms operating in the UAE concerning the capacity to enter into arbitration agreements; it is frequently the case that those law firms warn their clients for the risk they are running into by failing to verify the capacity of the person signing the agreement to arbitrate. Following are some examples: Al Tamimi and Co. confirms that:

"We always bring to the attention of our clients that the signatories to an arbitration agreement should have explicit authority allowing them to arbitrate. In many events, we find that the signatories of an agreement having an arbitration clause do not have a special authority evidenced in their delegation/power of attorney authorizing them to sign arbitration agreements. In light of the above, the arbitration clause could be declared null and void or even allowing for a situation where any arbitral award rendered based on said clause could be annulled by the national courts while ratifying it" 419 Similarly, Fenwick Elliott confirms that:

"When the arbitration agreement relates to a company, it can only be concluded by an authorized representative who has authority to arbitrate. This is important because one of the grounds for challenging an arbitral award, set out in Article 53(c) [of the Federal Arbitration Law], is that the party to the arbitration does not have the legal capacity to enter into the arbitration. For a UAE LLC, this usually means being either the General Manager or a person having the authority to act on behalf of the General Manager ." 420 In another Article, Al Tamimi and Co. suggests to its clients that:

"We draw the attention of parties wishing to enter into an arbitration agreement to the requisite capacity requirements provided for under the relevant laws of the UAE, which remain unaffected by the introduction of the New Arbitration Law. For a UAE incorporated limited liability company, it is recommended that the company's constituting documents are reviewed prior to the execution of an arbitration agreement in order to verify that authority to enter into arbitration agreements, granted by default to the company's manager, has not been explicitly withdrawn" 421 Hadef and Partners also provide that:

"Only natural persons or the representative of a juristic person duly authorized to dispose of the rights of such a juristic person are eligible to enter into an arbitration agreement. Therefore, it will still be necessary to consider whether or not a person has the capacity/authority to bind a company to an arbitration agreement and this issue will continue to cause delay and expense" 422 In addition, Hadef and Partners magnified the importance of these jurisdictional matters by confirming that:

"This once-grey area has prevented many from pursuing arbitration proceedings. Many viewed the risk of having an arbitral award annulled for lack of authority of the opposing side to be too great a risk" 423 Eversheds Sutherland International was analyzing Article 4 of the Federal Arbitration Law and confirmed that:

"The person entering into an arbitration agreement has the requisite capacity to do so remains of fundamental importance in arbitration proceedings. The consequence of not having capacity can include a challenge to the agreement's validity under article 8 and/or a defunct arbitral award" 424 The above views by local and international law firms operating in the UAE confirm the importance of verifying the capacity of the counterparty to a contract to bind a company to arbitration. These views further confirm the importance of this matter as one of the essential grounds that can be (and is) used to contest an arbitral tribunal's jurisdiction and/or set aside the resulting arbitral award in case the arbitral tribunal upholds jurisdiction.

Another report by Baker & McKenzie provides that:

"Capacity to Enter into an Arbitration Agreement: Capacity concerns the ability of a person to conclude and to be a party to an arbitration agreement. Where a person lacks such capacity, an arbitral award rendered in a matter involving a party lacking capacity might be annulled" 425 Similarly, CVML Law confirms that: "Law firms in Dubai advise their client to ensure before commencing arbitrations that the person who signed the arbitration clause possesses a notarized power of attorney specifically authorizing him to sign the arbitration agreement." 426 Al Tamimi & Co. states that:

"When it comes to resisting the enforcement of an award in the UAE, a common defense is that the Defendant was not a party to the arbitration agreement because the person who signed on its behalf did not have the required authority to bind the company to arbitration" 427 Berwin Leighton Paisner LLP states that:

"A reoccurring theme in enforcement proceedings in the local courts is the effect of a signature; parties and arbitrators must ensure that contracts, powers of attorney, arbitration deeds, and awards are executed properly to ensure that arbitration agreements and awards do not fail as a result of an avoidable procedural flaw" 428 The above are only examples of the considerable number of reports, dissertations, and articles addressing this vital issue, which affects the entire validity and viability of arbitration as a dispute resolution forum in the UAE.

Chapter 1: The UAE Law Stance in Relation to Authority to Arbitrate

This Chapter will characterize this problematic issue in the UAE laws during the arbitration proceedings and after the issuance of awards when recognizing the capacity to enter into arbitration agreements by the UAE national courts.

In particular, the requirements of the UAE law to have agreements to arbitrate, which have a high threshold of proof since the agreement to arbitrate, under UAE law, amounts to a waiver for the right to prosecute actions before the court system, to be provided by persons having express and specific authority to bind companies to this agreement.

Section 1: Difficulties in the UAE law dealing with authority to arbitrate

The starting point in these analyses is to diagnose the status of Limited Liability Companies (LLC's) since they are the most common form of legal entities in the UAE, this will be followed by Private and Public Joint Stock Companies. All other forms of legal entities shall be demonstrated thereafter. § 1 Traditional Approach with regards to the authority to arbitrate

Authority to arbitrate for LLC companies

As discussed below, the traditional approach adopted by the UAE Supreme Courts for the authority to enter into arbitration agreements is that if the 'General Manager' of a UAE LLC does not enter into an arbitration agreement himself, then the authority to enter into an arbitration agreement on behalf of an LLC must be given expressly to the individual who signed the agreement to arbitrate and this authority cannot, under the applicable laws, be deemed, assumed or apparent.

Where a signatory to an arbitration agreement does not have the requisite authority [which is an Express and specific authority] to sign the arbitration agreement in compliance with Article 203(4) 429 and Article 58 of the UAE Civil Procedure Law, any such agreement purportedly reached is invalid. Any arbitral award rendered pursuant to such an invalid agreement would be at risk of annulment in accordance with Article 216 (1) If there is no capacity or authority, then any arbitration agreement is invalid and any award pursuant to such an invalid arbitration agreement cannot be ratified by the UAE courts (Article 216.1 (b) of the UAE Civil Procedure Law) 434 .

Traditional Approach with regards to the authority to arbitrate for Joint Stock Companies

The situation for PJSC (both private and public joint stock companies) is not significantly different from the characterization above for the LLC companies; this is consistent with Article 104 of the Commercial Companies Law, which provides that:

"Unless otherwise provided by this Law, the provisions of this law concerning the Joint Stock Companies shall apply to the Limited Liability Company." 435 However, for the sake of completeness set out below the position PJSC companies with regard to capacity to arbitrate:

The capacity of the Private and Public Joint Stock Companies (PJSC companies) to agree to enter into arbitration agreements is governed by Article 154 of the Companies Law, which provides that: "The Board of Directors shall assume all the powers necessary to carry out the businesses required in satisfaction of the company's objectives, save such powers as may be vested by the law or the company's Articles of Association, in the General Assembly.

However, the Board of Directors is not allowed to enter into loan agreements which terms exceed three years, to dispose of the company's real property or place of business, to mortgage the same, release company debtors from their commitments, enter into settlement or arbitration agreements unless the same is expressly granted by the company's Articles of Association or embodied by nature in the company's objectives. In other than these two instances, the performance of such acts must be sanctioned by the approval of the General Assembly"436 [Emphasis added] 434 Which is consistent with Articles 53.1(b) and 53.1(c) of the Federal Arbitration Law

The authority to enter into an arbitration agreement on behalf of a UAE private or public joint-stock company must be given expressly and specifically to the individual who signed the agreement to arbitrate.

In summary, UAE law stipulates that:

(i)
The decision to enter into an arbitration agreement by a PJSC can only be for the General Assembly as per the Articles of Association; (iii) If there is no capacity or authority, then any arbitration agreement is invalid and any award made pursuant to such an invalid arbitration agreement cannot be ratified (Article 216(1)(b) of the UAE Civil Procedure Law) 437 .

Traditional Approach with regards to the authority to arbitrate for Remaining Legal Entities

The remaining legal entitles prescribed by the UAE law are:

Joint Liability Companies established pursuant to Article 39 of the Commercial Companies Law, which provides: "Definition of the Company A Joint Liability Company is a company which consists of two or more partners who are natural persons, to be jointly responsible in all their monies for the obligations of the company" 438 Simple Commandite Companies, established pursuant to Article 62 of the Commercial Companies Law, which provides:

"A Simple Commandite Company is a company which consists of one or more joint partners liable, severally and jointly, for the obligations of the company and having the capacity of traders, and one or more silent partners not liable for the obligations of the company other than to the extent of their respective shares in the capital. Silent Partners shall not have the capacity of a trader" 439 With regards to Simple Commandite Companies, the authority to arbitrate applying the principles set out above shall be with the Joint Partners, this is supported by Article 66 of the Commercial Companies Law, which provides: where the court annulled an arbitral award and held that the general POA for a single proprietorship company (and accordingly Simple Commandite Companies by implication) that does not specify the delegation to arbitrate could not delegate the agent to sign an agreement to arbitrate.

"
The facts of the case demonstrate that the documents submitted by the parties establish that the contract and, in particular, the arbitration agreement was signed by the manager of the company that was later the award debtor. The latter is an establishment license states that:

"It is an establishment and that the relevant signatory of the arbitration agreements is its manager. The authorization issued to the relevant manager by the owner of the company states that the relevant manager is authorized to sign official and semi-official documents relating to the municipalities in the UAE, as well as contracts with companies and individuals."

Based on this general POA to sign contracts, the Dubai Court of Appeal found that the manager was authorized by the company to manage it and had the necessary powers to do so, including the power to sign the arbitration agreement without the need for special authorization from the company.

The Dubai Court of Cassation overturned the Court of Appeal's decision and held that, as per Article 216.1(b) of the Repealed Arbitration Chapter of the CPC441 , the valid capacity and authority required for a party to bind a company to arbitration is the authority to extinguish rights on the company behalf. The Court held that the manager of an establishment is a representative of the company but is not entitled to extinguish or act upon the establishment's rights without prior authorization from the owner. Therefore, this representative cannot bind an establishment to arbitration.

In conclusion, it is the case the entering into arbitration agreements is problematic for almost all types of legal entities in the UAE. It appears to be an infrequent case where the manager of an LLC company signs agreements to arbitrate and further it is infrequent (or could be rare) to have the general assembly of public joint-stock companies to sign agreements.

Even if there is a proper delegation by these authorities, it remains problematic and contentious as to whether the authority given to those individuals representing the company were specific and express to arbitration, where the general power of attorney shall not be sufficient to delegate a person to arbitration. § 2 Case Laws Supporting Annulment of Awards due to lack of Requisite Authority to Bind Companies to Arbitration

Based on the formalistic requirements laid down in the UAE laws as demonstrated in the foregoing subsection, the following substantial number of case laws issued by the UAE Supreme Courts annulled arbitral awards for reasons related to the capacity to enter into arbitration agreements:

28. Among the above case laws is ADCC 351/2014, which will now be studied in more details since it is a relatively recent decision by the Abu Dhabi Court of Cassation.

The decision annulled an arbitral award issued by the Abu Dhabi Commercial Conciliation and Arbitration Center (ADCCAC). The court determined that the arbitral award was issued against a public joint-stock company, where (as the court determined) even the Board of Directors does not possess the power to enter into arbitration agreements except where the Board is expressly authorized to do so or arbitration is part of the company objectives.

The court reasoning on annulling the arbitral award was as follows: Applying this principle is a risky matter and affects the safety and confidence in commercial transactions in general.

"
In particular, in case a party enters into a contract with a joint stock company, it shall be mandatory, considering the above principles, for this party to ensure that the general assembly of the joint-stock company has approved this transaction and this contract. This is utterly impractical as contracting parties should have confidence in the representation of their counterparties in contracts and should not doubt or question the internal authorizations within the parties representing their organizations.

Similarity, in a relatively recent decision, on 18 September 2016, the DCC issued decision number 613 for 2015, where the court annulled an arbitral award issued under the LCIA rules where the award creditor sought to enforce the arbitral award in Dubai based on New York Convention of 1958. The court accepted the action for nullity brought by the award debtor; the court found that the signature to the contract that included the arbitration agreement differs from the signature of the managers of the LLC Company on their passports.

Further, in substance this contradicts with other judgments issued in this regard in a number of cases, in particular with the as follows: as the company. To protect a person dealing with the company, he shall be a bona fide party. A person shall not be deemed as acting in good faith if he actually knows or could have known, based on his relationship with the company, of the aspects of deficiency in the act or thing proposed to be held thereto against the company" § 3 Sever Criticisms to the UAE Courts for not being an arbitration-friendly jurisdiction

The UAE Courts received sever and repeated criticisms in many local and international conferences on being anti-arbitration friendly by issuing contradicting judgments. The formal position for an extended period has been rejecting arbitration clauses due to the assumption that such clauses are not valid for reasons that are far beyond the reasonable expectations of contracting parties, or even professionals with reasonable sophistication.

The number of judgments rejecting arbitration clauses was too considerable to ignore. As set out above, this thesis identified almost 31 case laws confirming setting aside arbitral awards starting from 1993 and continued until 2017.

Considerable number of Cassation decisions including decisions number 164/2008 and 577/2003 (which were published in books translated in English), confirm clearly that the UAE Courts have traditionally taken an abnormally strict approach by requesting that an agent's authority to bind a party into arbitration agreements must be evidenced by a specific written authority from a principal. In this regard, the general power of attorney allowing the agent to act on all matters on behalf of the principal is not sufficient to cover authority to arbitrate.

This position confirmed, among other decisions, by the Dubai Court of Cassation decision number 164/2008, which established that an agreement to arbitrate should not be valid unless it was made by a person having the legal capacity for making a relinquishment over litigated right. That judgment further established that the manager of an LLC is the only person having the authority to enter an LLC company into arbitration agreements.

A more developed and modernized approach was adopted starting from the year 2015 in a number of decisions in Dubai Courts only, where the authority to arbitrate could exist even if not express or specific. However, a relapse from this view emerged in particular jurisprudence in the Dubai Court of Cassation.

Therefore, the development that took place after 2015 is not in all courts in the UAE (only in Dubai Courts) and even decisions of the Dubai Courts are inconsistent in this regard since the most recent decisions are still contradictory in this subject.

This Chapter studies the contradicting decisions issued by the UAE Supreme Courts in Abu Dhabi and Dubai. The study includes studying the modern view of the UAE courts and the continuous relapse in the UAE jurisprudence from this modern view to the traditional view. Afterwards, this Chapter illustrates the most important views related to jurisdictional matters that are likely to be raised in a typical arbitration dispute.

Finally, this Chapter shall demonstrate the recent improvements in the new Companies Law applicable starting 1 July 2015 and the adequate methodology to interpret this law in a manner that supports fair arbitration practices and help to improve the UAE's general acceptability of arbitral awards. These issues should reflect on improving the general atmosphere of arbitration and transparency in the UAE and therefore attracting foreign direct investment into the country.

Section 2: Doctrines in the UAE Law Supporting Recognizing Arbitration

Jurisdiction

Having studied to the problematic issue set out above related to provisions included in the UAE law opposing the recognition of the jurisdiction of arbitral tribunals for dispute resolution by taking a strict approach with regards to the authority to agree to arbitration by contracting parties. This section identifies the relevant doctrines in the UAE law, with specific emphasis on the agency-related provisions, which are supporting the authority to enter into contracts in general and the authority to enter into agreements to arbitrate in particular.

The section also addresses the corresponding provisions in the UAE law for each of the doctrines applied in other jurisdictions, including the French law, and will suggest equally applying these doctrines by the UAE courts' decisions since many of these doctrines are already incorporated in the UAE law.

This process should reduce or contribute to eliminate abnormalities or departures in the UAE courts' decisions from the internationally recognized standards, including France as a role model for arbitration friendly jurisdictions. As such, the acceptance of the UAE courts to these doctrines should match the expectations of reasonable parties and allow investors to see the same standards applicable internationally in the UAE courts.

As outlined above, this will be achieved through the following phases:

First: Comparing the UAE law with other jurisdictions that are dealing with the issue of authority to bind a party to enter into arbitration agreements; and

Second: Identifying in the UAE statutes and the UAE case laws the particular provisions that can achieve the same purpose of the other jurisdictions with regards to the authority to enter into arbitration agreements. The EU Regulations of Jurisdiction in contracts involving a weaker party

ISSUES RELATED TO LAW OF AGENCY

The EU regulations protect weaker parties to contracts including employment, consumer, and insurance contracts. Article 17 of Brussels regulation provides special jurisdictional rules, which apply to consumers in the ordinary course of business from the abusive acts of professionals.

A consumer is the one who concludes a contract outside his trade or profession. Under these special jurisdictional rules, the professional can only sue the consumer in the consumer's domicile (not the place of performance as per the general rule); however, the consumer can sue the professional in the professional's domicile, or in the consumer's own domicile, whichever the consumer prefers. The more important fact is that, the jurisdiction clause within the agreement does not apply except where both of the professional and the consumer have the same domicile.

In this regard, Article 17 of the Brussels regulation states that:

"In matters relating to a contract concluded by a person, the consumer, for a purpose which can be regarded as being outside his trade or profession, the jurisdiction shall be determined by this Section, without prejudice to Article 6 and point 5 of Article 7, if: (a) it is a contract for the sale of goods on installment credit terms;

(b) it is a contract for a loan repayable by installments, or for any other form of credit, made to finance the sale of goods; or

(c)
In all other cases, the contract has been concluded with a person who pursues commercial or professional activities in the Member State of the consumer's domicile, by any means, directs such activities to that Member State, or to several States including that Member State, and the contract falls within the scope of such activities. 2. Where a consumer enters into a contract with a party who is not domiciled in a Member State but has a branch, agency or other establishment in one of the Member States, that party shall, in disputes arising out of the operations of the branch, agency or establishment, be deemed to be domiciled in that Member State" 457 Whilst nothing in this jurisdictional rule applies to arbitration, however, the purpose here is to establish a general background that consumers in the ordinary course of business, and probably weaker parties in general, could entertain certain jurisdictional rules to protect them from any abusive or adhesive behavior of other stronger contracting parties and professionals.

Consumer Protection Rules Applicable to Jurisdictional Matters in the UAE

The UAE Commercial Companies' Law introduced relatively recently and effective from 1 July 2015, which provides a protection to consumers dealing with companies in good faith form jurisdictional objections.

Article 25 of the UAE Companies Law states that: "The company may not claim non liability to the person dealing with it, on the ground that the authorized managing department was not duly appointed in accordance with the provisions of this Law or the Articles of Association of the company, so long as the acts of such managing department is within the usual limits in respect of persons in the same position in companies that conduct the same type of activity as the company. To protect a person dealing with the company, he shall be a bona fide party. A person shall not be deemed as acting in good faith if he actually knows or could have known, based on his relationship with the company, of the aspects of deficiency in the act or thing proposed to be held thereto against the company"458 .

It appears to be the case that a consumer in typical real estate arbitration disputes is the party dealing in good faith as requested by the above provision.

In order to comply with this Article and get the benefit of this protection newly introduced in the UAE Companies Law, consumers should ideally establish that the company denying the validity of the decisions of its organs to enter into arbitration agreements did sign several arbitration agreements. Therefore, entering into the arbitration agreement by those organs of the company is an act within their ordinary course of business.

In case this provision is used, a reliable protection can be defined for consumers and probably by businesses for the protection of any claim of nullity of arbitration agreements.

On the other hand, the party claiming invalidity of an arbitration agreement may defend its position by claiming that this provision in Article 25 of the Companies Law is not applicable for agreements entered into prior to the effective date of the law, being 1 July 2015. This is pursuant to Article 112 of the UAE Constitution, which provides that:

"No laws may be applied except from the date they become in force and no retrospective effect shall result in such laws. The law may, however, stipulate the contrary in matters other than criminal matters, if necessity so requires" 459 Applying this constitutional provision implies that laws will not have retrospective effect and the effect thereof will not cover past events or things that happened prior to then as this would be contrary to the principles of justice and legality and the need to protect acquired rights460 . As a consequence, applying Article 25 of the Companies Law for contracts entered into prior to 1 July 2015 may not be compliant with the UAE constitution.

On balance, the general constitutional rule articulated above is valid; however, the claim for nullity of an arbitration agreement is happening on the date the nullity is invoked rather than on the date when the underlying agreement was entered into. Therefore, it could be substantiated that the Article 25 of the UAE Companies Law is applicable to contracts formed before the effective date of the law as long as the claim for nullity is introduced in a date subsequent to the effective date of the law. § 2: Timing for Jurisdiction Challenges Applicable Institutional Arbitration Rules in English and the UAE with regard to any plea to the jurisdiction in Arbitration Disputes

The UAE Law, the ICC Rules, and the DIAC Rules necessitate submitting any plea to jurisdiction at the beginning of the proceedings, failing, which, the objecting party will lose its right to raise such objection. The following demonstrates the relevant provisions:

Article 20 of the UAE Federal Arbitration Law provides:

"A plea to the jurisdiction of the Arbitral Tribunal shall be raised not later than the submission of the respondent's statement of defense under Article 30 of this Law. A plea that issues raised by the other party during the proceedings are beyond the scope of the Arbitration Agreement shall be raised not later than the next hearing following the hearing at which the plea was raised, otherwise the right to such plea shall be waived. The Arbitral Tribunal may, in either case, admit a later plea if it considers the delay justified"

Similarly, Article 5.3 of the DIAC Rules States: "A plea that the Tribunal does not have jurisdiction shall be raised not later than in the Statement of Defense or, with respect to a counterclaim, in any reply to the counterclaim" 461 Further, Article 5.3 of the DIAC Rules States:

"Within 30 days of receipt of the request from the Centre, the Respondent shall submit to the Centre an Answer to the Request ("the Answer") which shall include the following…. (d) Any objection concerning the validity or applicability of the Arbitration Agreement" [Emphasis added]" 462 .

These provisions are consistent with Article 40 of the ICC Rules, which reads:

"A party which proceeds with the arbitration without raising its objection to a failure to comply with any provision of the Rules, or of any other rules applicable to the proceedings, any direction given by the arbitral tribunal, or any requirement under the arbitration agreement relating to the constitution of the arbitral tribunal or the conduct of the proceedings, shall be deemed to have waived its right to object" 463 .

As such, the UAE Law necessitates that any jurisdictional challenge should be raised prior to any other defense in the case, failing which, the right of such challenge shall be waived.

In applying this principle, the UAE USC dismissed a jurisdictional challenge and determined that:

"the defendant has discussed the merits of the case, which renders its right to plead to jurisdiction extinguished, the defendant therefore impliedly agreed to waive its right to contest jurisdiction by the fact that it discussed the merits of the case" 464 .

Therefore, in case a jurisdictional challenge is introduced at a later stage of an arbitration, a presumption could be drawn that this challenge is abusive and could be meant to sabotage the arbitration and exploit the proceedings. It is not uncommon to see an abusive party keeps silent on a jurisdictional challenge until its adversary incurs costs, appoints lawyers, and pays the relevant arbitration center's fees. This behavior should be deterred by applying this rule.

Reserving the Right to Challenge Jurisdiction at Difference Stages of Proceedings

In an attempt to use jurisdictional challenges for tactical reasons, the party pleading invalidity of an arbitration agreement may reserve the right to plead the jurisdictional challenge, related to the capacity to enter into an arbitration agreement, at subsequent stages of the arbitration. Such right cannot be reserved since it is explicitly contradicting with the purpose and intent of the UAE law and the Rules. "("The Answer") shall include any objection concerning the validity or applicability of the Arbitration Agreement" 465 .

In opposition, the party seeking to rely on the arbitration agreement must establish clearly that the reservation of such alleged right is invalid for the following reasons:

The objecting party's reservation of the right to challenge the validity of the arbitration agreement effectively means that it is not presently challenging the validity of the arbitration agreement. That represents, by itself, the exact opposite of the UAE law provisions and the arbitration rules set out above.

In order for the right to be reserved, such right must be recognized, protected, and conferred by law. The right of a party is not an "unrestricted liberty." 'Right' is defined as "interest or privilege recognized and protected by law, freedom to exercise any power conferred by law" 466 . In fact, reserving the right to act contrary to the applicable law or the institutional rules the arbitration proceedings are subject to is a clear violation of the sequential order of the arbitral proceedings and is not a 'right' by definition and therefore cannot be reserved.

The Unlawful exercise of the right under UAE law.

Frequently, a party claiming invalidity of an arbitration agreement based on incapacity of the signatory to bind a company to arbitration is raising this objection, after the claimant pays the arbitration fees and fully engaged into the arbitration proceedings. It is not uncommon for parties to use this tactic to frustrate the arbitration proceedings and make it increasingly difficult for claimants to prosecute actions. This procedural tactic may represent an unlawful exercise of right under UAE law.

The unlawful exercise of right is defined under Article 106 of the UAE CPC, which states that:

"1-Indemnification is a must for whoever unlawfully exercises his right. As such, delaying the jurisdictional challenge after the payment of the arbitration fees, appointment of lawyers, and engaging into the dispute can be found as an unlawful exercise of the right that should not be permitted under UAE law, having regards that:

-There is no clear benefit for such an act by the objecting party except to detriment the claimant by leading it to pay costs.

-At the minimum, the benefit for the objecting party, if it exists at all, does not commensurate with the prejudice sustained by the claimant.

This doctrine is consistent with the rulings of the Dubai Court of Cassation set out below that this abuse of right is contrary to the principle of 'good faith' § 3: Subsequent Ratification for Arbitration Agreements

Where an agent lacks an explicit authority to agree on behalf of its principal, the principal shall still be bound by the acts of the agent in case the principal subsequently concurs or acquiesces in the agent's action, or fails promptly to disavow the unauthorized conduct after disclosure of material facts

Ratification Framework under UAE law

Article 930 of the UAE Civil Transaction Code states that:

"The subsequent ratification of the act shall be considered as a prior mandate."

The party seeking to rely on an arbitration agreement, that is being claimed to be void by the other contracting party, may support its position by demonstrating the objecting party's full knowledge and ratification of the underlying arbitration agreement.

In frequent situations, the arbitration clause is part of the objecting party's standard contract template, which is initially introduced by the objecting party itself at the inception of the contract, further; this standard contract template was possibly used for several other agreements for several years without any challenge from the objecting party on the validity of such clause.

In addition, in certain situations, the agreement which includes the contentious arbitration clause was already performed, which reflects the objecting party's acceptance of the entire contract, including the arbitration clause included therein. For example, in case of a construction contract includes an arbitration clause and the 468 property is constructed, the party who constructed the property and performed the underlying contract obligations should not be able to challenge the arbitration clause, even having regards to the separability principle.

Once the party seeking to enforce the arbitration agreement establishes the above, it may be evident that subsequent objection of the adversary is obstructive. In fact, the legal framework established under UAE law should be applied so as to maintain the integrity of arbitration, and to deter obstructive behavior.

Arbitrators and parties should bear in mind that the separability doctrine supports the survival of an arbitration clause in case a contract is void or terminated, this should be taken into consideration when a party is claiming the invalidity of the arbitration clause when the main contract is valid, which a party is seeking to achieve by raising its jurisdictional challenge.

It is vital for any party to a dispute facing similar jurisdictional objections in arbitrations to understand the arbitrators' mentality and concerns. Arbitrators are always foreseeing and envisaging any possibility or risk for annulling their award by judiciary while recognizing the award. Therefore, even if a party's case appears logical and in order, however, this is not sufficient as the arbitrator must assess the powers conferred upon and since its jurisdictional powers are limited (as contrasted with the natural judge), further, arbitrators frequently make procedural decisions based on the enforceability of these decisions before national courts.

The Ratification of arbitration agreements has been considered by case laws in the UAE to rule on jurisdictional challenges to arbitral tribunals, as follows:

Dubai Court of Cassation judgment number 204/2008, in which the court dismissed the award debtor's jurisdictional challenge regarding the invalidity of the arbitration agreement due to the lack of requisite authority of the signatory to bind the company to arbitration. The court determined that:

"Ratification of a binding contract is done by any act or word expressing the ratification whether expressly or impliedly as per Articles 215 and 217 of the UAE Civil Transactions Code. …. In arbitration, whenever the principal ratifies the authority, the Principal must abide by this condition and acts of the agent. The subject matter court has complete competence and authority to conclude this condition from the documents and evidence submitted in the case and the surrounding facts and circumstances using its authority to interpret documents issued by parties which represent their will" 469 As such, a claimant facing similar jurisdictional challenges should, when applicable, analyze the surrounding facts and circumstances of the case and substantiates the will and intention of the party objecting the validity of the arbitration agreement.

National courts should, when applicable, analyze the objecting party's knowledge of material facts, including the arbitration agreement, and whether the objecting party purposely or negligently ignored means of information within its own possession and control, and ratified the act deliberately.

Willful Blindness

Willful Blindness (or willful ignorance) describes a situation in which a person seeks to avoid liability for a breach of contract by deliberately keeping itself pretending to be unaware of facts that would render it liable, where this party is aware or ought to be aware of these facts.

It refers to the state of mind where a person 'willfully shuts his eyes contrary to his or her 'constructive knowledge' 470 Under the US Laws, in some instances, arbitral tribunals can deem that a party has knowledge of a fact if the tribunal is satisfied that this party deliberately closed its eyes to what would otherwise have been evident to it. Differently stated, knowledge of facts can be inferred if the defendant deliberately blinded himself to the existence of a fact 471 .

Willful blindness is a more common doctrine in the U.S, however, it may be useful, in the present context, to use this doctrine in other civil law jurisdictions.

Under the US law, a famous example of such a defense being denied occurred in re Aimster Copyright Litigation 472 .

In 2006, in the US Government v Enron case, the court instructed the jurors to take into consideration the doctrine of willful blindness as they reached their verdict about whether the chief executives of the energy corporation were guilty. It was not sufficient for the defendants to claim that they were unaware of the facts taking place on the ground. The court found that if they failed to observe the corruption that was unfolding before their very eyes; failure to know what they ought to know was not a defense 473 .

Under UAE laws, once parties enter into an arbitration agreement, the respective arbitral tribunal is prima facie competent to prosecute the action. Article 203.5 of the UAE CPC precludes parties, while having an arbitration agreement, from prosecuting an action before the judiciary 474 . This fact becomes more relevant when the party objecting the arbitral tribunal's jurisdiction does not take any position to deny the validity of the relevant arbitration agreement before or at the start of the proceedings. Rather, in certain occasions, the objecting party performs particular acts that provide evidence that it was aware of the existence of the arbitration agreement and these acts could, when interpreted collectively, evidence the objecting party's knowledge and ratification for the arbitration agreements. Under these circumstances, the jurisdictional objection and denial of the arbitration agreement could be construed as 'willful blindness'

In some instances, the objecting party is ought to be aware of the arbitration agreement. However, it disregards means of information within its possession and does not seek to rectify the situation, which expresses its confirmation of the arbitration agreement and makes it difficult for an arbitral tribunal to accept its subsequent objection. The relevant provision under UAE law to support this position is Article 930 of the UAE Civil Transactions Law, which states that:

"The subsequent ratification of the act shall be considered as a prior mandate."

From the case laws studied, one case law almost applied this doctrine by precluding a party that performed a contract (completed the construction works) from denying the arbitration clause included in it, which was part of the performed contract submitted by its own consultant, despite the contract was never signed by the party pleading the invalidity of the arbitration agreement.

In particular, in DCC jjudgment issued decision number 127 / 2012 475 , the Dubai Court of Cassation allowed surrounding circumstances to signing the arbitration agreement to evidence the knowledge of and therefore the ratification for the arbitration agreement by the objecting party to an arbitration agreement. The court did not give regards to the fact that the entire agreement that includes the arbitration agreement was not signed by the authorized signatory.

In this case, the arbitration agreement was signed by the project consultant (the Engineer), which do not have an explicit authority to agree to arbitrate on the defendant's behalf. The Court decided that because the tender documents (which contained an arbitration Clause) were received by the objecting party and it was undoubtedly aware of it and had subsequently performed the obligations under the contract and requested the issuance of a bank guarantee from the claimant, it was bound by the arbitration clause and could not seek to annul the arbitral award due to lack of authority to arbitrate.

The judgment held further that "the court decided that the genuine will of parties in the contractual relationship is to arbitrate" 476 and therefore the denial of the arbitration could be interpreted as wilful blindness.

Deliberate Silence

In certain situations, the party invoking and relying upon the arbitration agreement serves notifications to the party objecting arbitration jurisdiction, while the latter ignores these communications or remain silent and fails to timeously contest the validity of the arbitration agreement. This silence can be interpreted, in some 475 This issue is more relevant when the party objecting the validity of the arbitration agreement is a large corporate entity, which has a dedicated and qualified legal department that should, in the ordinary course of things, respond to these communications.

Chapter 2: Estoppel and Apparent Authority Doctrines to recognize

Authority to Arbitrate

Section 1: Agency by Equitable Estoppel § 1 Estoppel Legal Framework in English Law

Under the doctrine of estoppel, a party is not allowed to take a position that contradicts its previous conduct in the event a third party has relied on this previous conduct. An agency by estoppel will be created when it would be unfair to a third party to deny the agent's authority, because the principal has allowed the third party to believe there was an agency relationship 477 .

Estoppel is a doctrine by which a party can be precluded from denying that another person is its agent. The doctrine typically applies when:

(1)

A third party has reasonable basis to believe that an agency relationship existed, whether through intentional conduct of the principal or negligence to correct the mistaken belief by the third party;

(2)

The third-party reasonably relied on the belief that an agency relationship exists,

(3) The third-party suffers a detriment, and

The principal attempts subsequently to deny the agency relationship.

Under these circumstances, the principal shall be precluded (estopped) from denying this relationship it contributed to establish whether willfully or negligently for the detriment of third parties.

The doctrine of estoppel "precludes a party from claiming the benefit of a contract while simultaneously attempting to avoid the burdens that a contract imposes." 478 . This is meant to prevent acts contrary to good conscience and fair dealing.

In English law, estoppel is defined by commentators as:

"Where one person ('the representor') has made a representation of fact to another person ('the representee') in words or by acts or conduct, or (being under a duty to the representee to speak or act) by silence or inaction, with the intention (actual or presumptive) and with the result of inducing the representee on the faith of such representation to alter his position to his detriment, the representor, in any litigation which may afterwards take place between him and the representee, is estopped, as against the representee, from making, or attempting to establish by evidence, any averment substantially at variance with his former representation, if the representee at the proper time, and in proper manner, objects thereto." 479 A close principle relevant to this issue is the contractual estoppel, whereby parties to a contract should be precluded to claim matters contrary to the agreed explicit terms of the contract. The principles relating to contractual estoppel was summarized in Peekay Intermark case which held that:

"There is no reason in principle why parties to a contract should not agree that a certain state of affairs should form the basis for the transaction, whether it is the case or not. For example, it may be desirable to settle a disagreement as to an existing state of affairs in order to establish a clear basis for the contract itself and its subsequent performance. Where parties express an agreement of that kind in a contractual document neither can subsequently deny the existence of the facts and matters upon which they have agreed, at least so far as concerns those aspects of their relationship to which the agreement was directed. In typical arbitration disputes in the UAE, the following elements could be invoked against the party claiming invalidity of the arbitration agreement based on incapacity of a party to bind a company to arbitration. In particular:

(i)
Where the arbitration agreement is drafted by the same party claiming the invalidity of the arbitration agreement, in this case submitting a dispute to arbitration is obviously the objecting party's own will and intent. Therefore, the objecting party should be estopped from disavowing the arbitration agreement originated, introduced, articulated and drafted by it.

(ii)

Where the party claiming the invalidity of the arbitration agreement, whether purposely or negligently, allowed its own employees to sign, and stamp the agreement that includes an arbitration agreement.

(iii)

Where the party claiming the invalidity of the arbitration agreement performed the obligations included in the agreement that includes the arbitration agreement, this might be used as a basis for precluding the same party from denying the arbitration agreement. § 3 Parties are precluded from causing nullity while claiming it

English Law Precludes a Party from Recovering a Benefit for his own Wrongdoings

It is an essence of law, that no person should be allowed take advantage or recover a benefit from its own wrongdoings; this is a fundamental principle closely connected to the 'good faith' and fair dealings. This principle is fully recognized in English courts of law and, with more force, in equity. 483 This is related to the doctrine of 'illegality defense' doctrine (also called Ex turpi causa non oritur actio), which provides that a person will be unable to pursue a legal remedy if it arises in connection with its own illegal act. 485 .

For example, the Supreme Court of New Jersey in Neiman v. Hurff provides:

"To permit the murderer to retain title to the property acquired by his crime as permitted in some states is abhorrent to even the most rudimentary sense of justice. It violates the policy of the common law that no one shall be allowed to profit by his own wrong" 486

The UAE Law Precludes a Party Who Caused nullity to Adhere to it

As set out above, Article 70 of the CTC which provides:

"Who endeavors to deny what he did, his endeavor will turn against him"

This provision is an application for the general principles set out above that a person cannot profit from its own wrongdoing, which reflects ethical and social standards in order to deter such behavior and not to deviate from the substance and essence of good faith and honesty, which should exist in all dealings, transactions and procedures.

For the sake of clarity, let us assume that a party intends to orchestrate and misuse a jurisdictional challenge by assigning willfully or negligently an un-authorized representative to sign agreements on behalf of a company. Meanwhile, this party keeps internally this unauthorized signature matter as a hidden defense and an exit strategy to avoid contractual obligations resulting from its breach of contract. Such defense shall only be raised in case a legal action is brought against this party.

In equity, this tactic reflects an intention to twist facts, misrepresent evidence, and abuse judicial proceedings.

In addition, this practice involves lack of good faith, honesty in facts and lacks observance of reasonable commercial standards of fair dealing.

Most Jurisdictions, including the UAE law, preclude litigant parties from using their own mistakes to take a legal advantage; whether these mistakes were committed purposely or negligently.

An important provision in this regard is articulated in Articles "With the exception of the cases where the nullity is related to the public order: (1) it is not allowed to anyone to adhere to the nullity except the one for whom it was legislated. ( 2) And it is not permitted that the party, who caused such nullity, adhere to it" [Emphasis added].

In the above example, any purported claim for nullity of an arbitration agreement (even if exists) cannot be claimed by the party that did not validly sign the arbitration agreement, since it caused such purported nullity by letting an unauthorized person sign the arbitration agreement on its behalf. As a consequence, this party should be precluded from recovering a benefit out of its own wrongdoings. This issue becomes more relevant if any of the following circumstances exist:

If the party pleading the invalidity of the arbitration agreement drafted or offered the agreement containing the arbitration agreement and such agreement was made on the objecting party's own standard template.

When the underlying agreement was signed by a person that was employed by the party pleading the invalidity of the arbitration agreement, especially if this employee was employed in a managerial level, and within the objecting party's own offices When the underlying agreement was signed as one of several other agreements containing the same arbitration clause, which demonstrates that the contested agreement is not an individual case of exceeding authority, but rather an organized process led and supervised by the objecting party and before its very own eyes.

Article 246 of the UAE Civil Transactions Code states that: "Contracts must be performed in accordance with their content and in a manner consistent with the requirements of good faith."

It could be established and construed that using the objecting party's own employees' acts of exceeding authority to claim nullity annul an arbitration agreement and inserting an invalid arbitration agreement into the agreement is contrary and cannot be a true reflection of good faith. DCC Judgment No. 202 for the year 2007 [Exhibit 31] demonstrates that the objecting party cannot claim nullity whether such nullity that was caused by the objecting party or by its own employees. The judgment dismissed the same challenge related to the invalidity of an agreement when the defendant claimed that the power of attorney of the award creditor was invalid since it was issued by a person who does not have the capacity to represent the defendant. The court reasoning for the dismissal of this argument was as follows:

Article 14/1 of the Civil Procedures Code provides that it shall not be permitted that the party who caused the nullity to adhere to it, whether he caused such nullity willfully or negligently and whether such nullity was caused by the same person himself or someone who is employed by it.

The institution was validly represented in the case and the defendant cannot claim that its general manager does not represent it since it cannot recover a benefit or take an advantage from its own mistakes or negligence.

In addition, Union Supreme Court (USC) judgment number 433 -for 24th judicial year 487 [Exhibit 32] dismissed a similar defense when a party claimed the invalidity of the expert's report since the same party did not sign such report and did not deliver to the expert the needed document. The court, obviously, dismissed this defense, which is contrary to good faith on the basis of Articles 13 and 14/2 of the UAE CPC In a relatively recent Case law issued on 23 March 2016, the Dubai Court of Cassation decision number 17/2016, accepted this defense to deny the request of a party to set aside an arbitral award based on the invalidity of the arbitration agreement. The court determined that: "It shall not be permitted pursuant to Article 14/2 of the CPC for the party who caused such nullity, which is not related to public order, to adhere to it whether this nullity is caused intentionally or negligently or was caused by the party itself or the persons working for it. As such, it shall not be permitted for a party in an arbitration to claim nullity before the court ratifying such arbitral award seeking to nullify an award for causes or defects related to the arbitration agreement or arbitration procedures that were concluded by his own acts" 488 .

Section 2: Apparent Authority Doctrine § 1 Apparent Authority Doctrine in French and English laws as compared with the UAE law

Apparent Authority doctrine, in an agency relationship, refers to a situation created by the principal to present its agent as such, where any reasonable third party would believe that an agency relationship exists and that the agent is authorized to act on the principal's behalf. In effect, the principal shall be bound by the acts of the agent and is, as a consequence, precluded from subsequently claiming that the agency relationship is nonexistent of invalid even if the agent had no actual authority whether express or implied, it is also called 'Ostensible Authority'. 489 Apparent authority refers to the attitude of the principal who allows another person, including its employees, to act, negotiate, enter into a contract and agree to arbitrate in the principal's name 490 . This vital principle, as expressed by Article 25 of the new UAE Companies Law, must not be undermined by the limitations in the company's constitutional documents, including memorandum or articles of association or any 487 Union Supreme Court Petition Number 433 -for the year 24th judicial year dated 1 October 2004 488 The distinction between estoppel, apparent authority should be clear, the former prevents contradiction between conducts (such as offering the arbitration agreement and then denying it), while the later implies appearance permitted by the principal to the agent. One could argue that apparent authority is a branch of estoppel, which could be a sensible assertion.

In general, third parties cannot rely upon the apparent authority in circumstances where it was aware of the lack of the actual authority or the limitations to the agent to act authority 492 .

The origin of this principle is the broader principle, which provides that reasonable expectations of honest men must be protected, which applies as a molding force to the expectations of parties under the law of contracts. 493 The apparent authority doctrine does not enable a third party to hold the company to an unauthorized transaction per se. Rather, it allows a third party to assume that a transaction that is authorized by the company, but it requires the third party to establish the fact of authority, actual or presumptive, in the first place. 494 Importantly, the principal or someone with actual authority should have contributed to the appearance of the agent as having authority, the agent cannot hold himself out as having authority for this purpose. 495 In determining whether the principal had presented its agent as having such authority, the court has to consider the principal's conduct and contribution to present the agent as such. 496 In the English Law, this doctrine has been consistently recognized. In Freeman and Properties 497 , the court identified the apparent authority to exist and to bind the principal by the acts of the presumed agent:

1. A representation or appearance that the agent had an authority to act on behalf of the principal; 2. such a representation was being made by the principal or by a person having an actual authority to manage the business of the principal; and 3. under its constitutional documents of the company, the company was not deprived of the capacity to act or to delegate authority to enter into a contract of that kind to an agent 498 The French law provides for a provision that is close to the apparent authority doctrine where the principal's behavior or statements (appearance) support the third parties' legitimate belief that the agent is acting on behalf of the principal.

Article 1156 of the French Civil Code states:

"An act made by a representative without authority or beyond his authority cannot be set up against the person whom he represents, unless the third-party with whom he contracts legitimately believed that he had that person's authority, notably by reason of the latter's behavior or statements"499 

Apparent Authority Doctrine under UAE law

The UAE law is not materially different from the principles laid down in other jurisdictions set out above. However, the applicability of the apparent authority doctrine regarding authority to enter into arbitration agreements has been a matter of controversy under UAE law. A number of views and jurisprudence establish that the apparent authority doctrine does not grant capacity to a person to enter into arbitration agreements under UAE law and other jurists and case laws confirm the contrary.

Indeed, the decisions issued by the Dubai Court of Cassation and the Abu Dhabi Court of Cassation reflect a certain degree of contradiction. As such, many arbitration practitioners are not able to assess the correct stance of the UAE law on this matter.

For the sake of identifying the principles of the UAE law that relate to the apparent authority doctrine, I will demonstrate first the case laws on apparent authority in general and then the specific cases of apparent authority within the context of agreements to arbitrate. § 2 Case laws on Apparent Authority in the UAE law

This subsection will study briefly the facts and evidence accepted by the Dubai Court of Cassation and the Abu Dhabi Court of Cassation to support the finding that the signatory to an agreement had an 'apparent authority' to bind the party that intended to deny the agreement. Despite the lack of explicit, written authority to that agent, the principal contributed by its actions positively or negatively to provide the appearance and the presentation to the agent to act as a person acting on the principal's behalf and therefore any third party is excused to believe the existence of a valid agency relationship.

The purpose here is to provide a clear demonstration on the attitude and consistency of UAE Supreme Courts in the application of the apparent authority doctrine.

This considerable number of case laws demonstrates the consistency of the UAE Supreme Courts in applying the apparent authority doctrine.

Conditions to Apply Apparent Authority in the UAE law

Before addressing the contentious matter of the applicability of the apparent authority to authority doctrine to capacity to enter into arbitration agreements, it is vital to demonstrate, from studying the above case laws, the methodology that the UAE Supreme Courts applied for recognizing the apparent authority doctrine in the contractual disputes generally. This is without specific regard to the authority to arbitrate, which will be discussed separately in this section.

In fact, the UAE jurisprudence attaches more importance to the effective powers of companies' employees than to organizational rules, since the latter is an internal matter within the organization but the former is the actual effective power the employee has in the eyes of the general public. An important element would be the degree of contribution of the company itself in presenting its employees as an agent that has the capacity to have the authority to act on behalf of the company before the public.

Despite the doctrine of 'apparent authority' not being part of the UAE Civil code, but rather a doctrine established and consistently applied by the Dubai Court of Cassation and Abu Dhabi Court of Cassation, the application of this principle expanded from UAE Supreme Courts' judgments from 1993 to date.

This principle, under UAE law, entails that the capacity given by the principal to the agent does not have to be given explicitly written if three conditions apply altogether. These conditions are taken from the following Cassation decisions:

This principle, under UAE law entails that the Capacity given by the principal to the agent does not have to be given explicitly written if three conditions apply altogether, these conditions are taken from the following Condition 2: An external appearance created by the principal reflecting the existence of an agency relationship between the principal and the agent in which the principal contributed to such appearance whether positively (by providing it) or negatively (by permitting it to exist).

Set out below is, an example to illustrate the some of the evidence that can be relied upon by a party seeking to rely on an arbitration agreement which is being claimed null and void by the adversary:

(1)

The signatory to the underlying agreement, on behalf of the objecting party, is using the premises of the principal to operate. ( 2)

The signatory to the underlying agreement, on behalf of the objecting party, was an employee at a managerial level with the principal when the agreement was signed.

(3)

The Signatory to the underlying agreement, on behalf of the objecting party, habitually signed agreements, the principal's team and the procedures impose taking agreements to the agent to sign the agreement as part of the formal process of the principal.

(4)

The Signatory to the underlying agreement, on behalf of the objecting party, habitually signed agreements, where the principal's team and the procedures impose taking agreements to the agent to sign the agreement as part of the formal process of the principal.

(5)

The arbitration clause was written and drafted carefully and introduced by the party denying it, which demonstrates that this arbitration clause has been reviewed and verified by the employees, potentially the solicitors, and possibly different levels of authority within the principal's organizations before being incorporated into the agreement.

Condition 3: The third parties dealing with the agent should be acting in good faith regardless of the good faith of the agent.

In the event that the party seeking to rely on the arbitration agreement enters into an agreement that was drafted by the party that is subsequently attempting to deny it, the party seeking to rely on the agreement may have a solid basis to claim that the arbitration agreement is the objecting parties' own proposition. Under these circumstances, the prima facie presumption would be that the third party is acting in good faith.

It is important to remember that the third party has to act in good faith under this doctrine. Therefore, if the third party in this case was aware or ought to be aware of the lack of actual authority, it might not be excused under these circumstances to rely on apparent authority. One example could be if the third party is a lawyer him or herself and faced the same challenge by the same principal before. § 3 Applicability of the Apparent Authority Doctrine regarding Arbitration Agreements under UAE law:

As discussed before, the UAE Cassation decisions reflect a certain degree of contradiction with regards to the applicability of the apparent authority doctrine granting a capacity of a party to enter into arbitration agreements.

The following judgment handed down by the Dubai Court of Cassation clearly confirms that the 'apparent position' cannot be used to prove the validity of arbitration agreements:

Dubai Court of Cassation Decision number 220/2004 [Exhibit 53]

The judgment provides that ("the theory of prima facie") or in Arabic "the apparent position" does not apply with regard to arbitration agreements.

The court was clear that when the arbitration clause is being signed, each contracting party must review and verify the authority of its counterparty to enter into arbitration and this authority must be clear, explicit and specific.

The Court determined that: "Agreements to arbitrate, whether in the form of a condition or submission, shall not be valid unless it has been executed by those who have the capacity to dispose of the disputed right and there is no place for the theory of prima facie in arbitration agreements. As each one of the parties to an arbitration shall verify the authenticity and capacity of the other party to agree on arbitration, because the agreement to arbitrate means waiver of its right to file the lawsuit before the courts which could put the right at risk" 500 .

The court started with a liberal approach when it established that: "It is not compulsory for the parties' agreement to arbitration to be established within one document signed by both parties. It is permissible for one party's offer to refer their dispute to arbitration to be established in a document and for the other party's acceptance to be established in another document, provided that the offer confirms the acceptance and both are identical" 501 .

The court went on with this liberal approach and established that: "The parties' agreement to refer their dispute to arbitration could be proved either by means of a written document signed by both parties or by a letter or any other means of written communication exchanged between parties, as long as such communications are signed by the sender or their transmission is proved to be made from the machine of the sender." 500 However, the court established strict requirements for agreements to arbitrate and provided that:

"Each party should verify the title and capacity of the other party, because an agreement to arbitrate involves the waiver of the inherent right to file an action in courts, which is a departure from the regular terms of business that are based on good faith, apparent authority and estoppel" Finally, the court established that the manager of a limited liability company is the only person authorized to bind it to agreements to arbitrate. It held that:

"The manager is solely entitled to agree to arbitration in the name of the company, unless he empowers another person by virtue of a special power of attorney to act on his behalf with respect to agreeing to arbitrate certain disputes."

This judgment has been used frequently by lower courts as a basis to conclude that the apparent authority doctrine does not apply to the authority to arbitrate. The decision is clear that each party to arbitration should verify the authenticity and capacity of the other party to agree on arbitration. That effectively eliminates the possibility of applying the apparent authority doctrine and puts the burden of proof on the party who claims the validity of the arbitration agreement since such party is under the obligation to check and verify the authority of the party claiming otherwise.

On the other hand, the following judgments handed down by the Dubai Court of Cassation and Abu Dhabi Court of Cassation held that the apparent authority doctrine is applicable to arbitration agreements:

Abu Dhabi Court of Cassation Judgment number 873 for 2009 [Exhibit 21]

In this Abu Dhabi Case law, during the courts' review of the enforcement of an arbitral award, the court dismissed a jurisdictional challenge due to lack of capacity for the signatory to enter into an arbitration agreement and established that the authority to enter into arbitration agreements could be explicit, implied or apparent.

The court first established the traditional rule under Article 203.4 of the Repealed Arbitration Chapter of the CPC (Article 4.1 of the UAE Federal Arbitration) that only a person who has the capacity to dispose of a right in a dispute may validly agree to arbitration. That is because an agreement to arbitrate involves a waiver of the right to bring an action before the courts of the UAE and of the guarantees that such action affords to the litigants.

However, the court established a new rule that: "Only the person who has the capacity to make relinquishments over the rights in dispute may validly make an agreement to arbitrate… the authority granted to an Agent could be express, implied or Apparent (ostensible). The authority will be express if it is expressed in words, whether spoken or written. The authority will be implied if it is to be deduced from the facts of the case, and everything that has been said or written and the ordinary mode of dealing, all of which may be regarded as part of the surrounding facts" 502 .

Dubai Court of Cassation Judgment number 273 for the year 2006 [Exhibit 20]

In this is Dubai Case law, during the courts' review of enforcement of an arbitral award, the court dismissed a jurisdictional challenge due to lack of capacity for the signatory to enter into an arbitration agreement. The petitioner in this case initialed an action before the Dubai Court of Cassation requesting annulment of an arbitral award. The court dismissed this claim and determined that: "Only persons having the capacity to make relinquishments over the rights in disputes may validly enter into agreements to arbitrate……. the authority given to an agent may be express, implied or apparent (ostensible)" 503 .

That decision is clear that apparent authority doctrine in delegations to arbitrate is accepted by the Dubai Court of Cassation.

The court further determined that:

"According to the provisions of Article 203.4 of the Repealed Arbitration Chapter of the CPC (Article 4.1 of the UAE Federal Arbitration), as well as the established in the jurisprudence of this Court, the agreement arbitrate may only be made by the party having capacity to dispose of the disputed right and not by those who have the capacity to agree to litigation. This is because the arbitration agreement implies a waiver of the right to file a lawsuit before the courts of the state, including all guarantees prescribed for litigants. Nonetheless, the attorney's capacity could be explicit, implicit or apparent. The authorization shall be deemed explicit if it is provided verbally or in writing, while the same shall be deemed implicit if it is implied by the status quo, verbal or written agreements and ordinary business practice" 504 "The Board of Directors shall have all the required powers to do such acts as required for the object of the company, other than as reserved by this Law or the Articles of Association of the company to the General Assembly. However, the Board of Directors may not …. make conciliation or agree on arbitration, unless such acts are authorized under the Articles of Association of the company or are within the object of the company by nature. In other than these two events, such acts require to issue a special decision by the General Assembly" 505. Therefore, over the years from 1993 until 2015, the UAE jurisprudence provided conflicting views with regard to authority to enter into arbitration agreements.

By way of example, the DCC judgment number 220 for the year 2004 [Exhibit 53]506 is against the applicability of the apparent authority doctrine regarding arbitration and that authority to arbitrate should be explicit. Further, the decision determined that each contracting party must verify the authority of the counterparty. Furthermore, almost 27 case laws in the UAE confirmed setting aside arbitral awards for reasons related to the lack of requisite authority to enter into arbitration agreements.

The UAE courts' approach developed into a more modernized, pro-arbitration approach. The analysis of the jurisprudence for the period from 1993 until 2018 reflects two waves of improvements developed in the UAE jurisprudence: § 1 First wave of improvement (from 2007 to 2013) in Dubai and Abu Dhabi During 2007, the DCC decision number 273/2006, held that the authority to bind a party to an arbitration agreement could be express, implied or ostensible. This judgment softened the strict approach that customarily requested parties to verify the actual authority granted to agents to arbitrate rather than relying on apparent authority. The court in this case allowed "implied" and "apparent" authority to evidence the delegation to enter into arbitration agreements.

In Dubai Court of Cassation Judgment number 273 for the year 2006 [Exhibit 20] determined that: "Only persons having the capacity to make relinquishments over the rights in disputes may validly enter into agreements to arbitrate……. the authority given to an agent may be express, implied or apparent (ostensible)" 507 .

In 2008, the Dubai Supreme Court established that in the event the court finds out from the facts and circumstances of the case that the party pleading invalidity of an arbitration agreement was aware of the arbitration agreement and did not contest it, then the principal could be bound by it even if the agent did not have any express, special or even any written authority to arbitrate. Further, the UAE Supreme Courts established that authority to arbitrate can be explicit, implied or ostensible.

The knowledge of the existence of the arbitration agreement that is not associated by any objection of it before the start of the proceedings could be interpreted as ratification of act as per Article 930 of the UAE Civil Transactions Law which states that:

"The subsequent ratification of the act shall be considered as a prior mandate."

In this regard, the DCC judgment number 204 for 2008 [Exhibit 29] dismissed this jurisdictional challenge related to the incapacity of an agent to bind the company to arbitrate. The court decided that: "Since the documents in the litigation, despite the lack of the special power of attorney to the agent which authorizes him to arbitrate as per the company article of association dated 2 March 2003, however, the judgment of the Court of Appeal concluded that the subsequent ratification of the defendant has been proven to the arbitration clause of this contract" 508 .

The court held further with regards to arbitration agreements that:

"Whenever the principal ratifies the delegation, the principal must abide by this condition. The subject matter court has complete competence and authority to conclude this condition from the documents and evidence submitted in the case and the surrounding circumstances using its authority to interpret documents issued by parties which represent their will."

In 2009, the ADCC judgment number 873 / 2009 [Exhibit 21] established and reaffirmed the same principle. The court determined that: "Only the person who has the capacity to make relinquishments over the rights in dispute may validly make an agreement to arbitrate……. the authority granted to an Agent could be express, implied or Apparent (ostensible). The authority will be express if it is expressed in words, whether spoken or written. The authority will be implied if it is to be deduced from the facts of the case, and everything that has been said or written and the ordinary mode of dealing, all of which may be regarded as part of the surrounding facts" 509 In 2010, the DCC Judgment issued decision number 127 / 2012 510 . The Dubai Court of Cassation allowed surrounding circumstances to signing the arbitration agreement to evidence the knowledge of and therefore the ratification for the arbitration agreement by the objecting party to an arbitration agreement, even in an instance where the entire agreement that includes the arbitration agreement was not signed by the authorized signatory.

In this case, the arbitration agreement was signed by the project consultant (the engineer), which does not have an explicit authority to agree to arbitrate on the defendant's behalf. The Court determined that since the arbitration clause was included within the tender documents sent by the consultant to the objecting party and the latter was undoubtedly aware of it and had subsequently performed the obligations under the contract and requested an issuance of a bank guarantee from the claimant, it was bound by the arbitration clause and could not seek to annul the arbitral award due to lack of authority to arbitrate 511 .

The judgment held further that "the court decided that the genuine will of parties in the contractual relationship is to arbitrate" 512 .

As such, the formalistic approach of the UAE Supreme Courts that used to demand a specific and express authority to arbitrate started to diminish gradually starting from the year 2007 until 2009. If it can be proved from the facts and circumstances of the case that the party pleading invalidity of an arbitration agreement was aware of it and did not contest it when he knew this fact, then it might be bound by such agreement.

Authority to arbitrate should not only be express. Instead, it could, be implied or ostensible.

Under UAE law, the legal capacity and authority to arbitrate includes the following forms as per the Abu Dhabi Express spoken authority: the authority to arbitrate will be express if it is expressed in words, whether spoken or written -ADCC 873/2009 and DCC decision number 273/2006 Ratification: "In arbitration, whenever the Principal ratifies the delegation, the Principal must abide by this condition" 513 Implied authority: "the authority to arbitrate would be implied if it is to be deduced, concluded or inferred from the facts and circumstances surrounding the case and everything that has been said or written and the usual mode of dealing could be regarded as part of the surrounding circumstances" 514 .

Ostensible authority: "the authority granted to an Agent to enter into arbitration agreement could be express, implied or apparent" -ADCC 873/2009 and DCC decision number 273/2006. § 2 Second Phase of Improvement (from 2015 to 2018) in Dubai

Starting from 2015, the UAE Supreme Court of Dubai has issued important judgments that depart from their former approach with regards to authority to enter into arbitration agreements. These judgments do not represent the consistent decisions of the UAE Supreme Courts since some conflicting decisions keep deciding to the contrary. However, since this paper supports the arbitration jurisdiction when validly agreed to it, these judgments upholding the arbitration jurisdiction represent the modern approach of the UAE courts in recognizing and enforcing agreements to arbitrate.

These judgments support a broad principle: in case a company does include the name of its authorized signatories on its behalf inside the agreement and the signature of that person in the agreement is readable (which enables third parties to verify signature), then only under these circumstances may a company validly contest that the signatory is not authorized to enter into arbitration agreements. If any of the former conditions do not exist, then the company is bound by the arbitration agreement.

This recent positive movement with regards acceptance of arbitration jurisdiction is only in the Emirate of Dubai. On the other hand, the situation is quite different in Abu Dhabi and the remaining emirates (except Ras Al Khaimah) under the Union Supreme Court jurisdiction, mostly still follow the first wave of improvement set out above.

Furthermore, following the issuance of these decisions by the Dubai Court of Cassation, when parties proceed to ratify arbitral awards before the Dubai Courts and rely on these recent Cassation decisions before the lower courts in Dubai, still certain lower courts' do not take the same reasoning the conclusions of the Dubai Court of Cassation's modern approach. 513 This contradiction increased the unpredictability of the UAE courts' acceptability of arbitral awards and provides arbitration practitioners with substantial doubts that their decisions may not be recognized or enforced. As mentioned before, the enforceability of awards is one of the main concerns of arbitrators.

In order to provide a comprehensive view of the UAE courts' decisions on the acceptability of arbitral awards, set out below are the most recent case laws, which will be useful for arbitrators and parties enforcing arbitral awards in the UAE as arguments related to capacity to enter into arbitration agreements are raised in almost all arbitral awards being enforced in the UAE courts.

DCC decision number 386/2015 [Exhibit 17]: the background of this case concerns a consumer in the ordinary course of business who purchased a property from a reputed developer. The consumer, being the weaker party, accepted the terms imposed by the real estate developer in the sale and purchase agreement including a jurisdiction clause, which refers all disputes between the parties to arbitration under DIAC rules. When the developer breached the contract, the consumer brought an arbitration case and successfully obtained an award in its favor. Subsequently, when the consumer applied for recognition of the award before the Dubai Courts, as is typical with cases in the UAE, the developer that introduced and drafted the arbitration agreement in the first place claimed nullity of the arbitration clause within the agreement. In particular, the developer claimed that the signatory to the sale and purchase agreement did not have the requisite authority to bind the developer to arbitration agreements.

Not surprisingly, the developer's argument was accepted by both the Dubai Court of First Instance and Court of Appeal, which granted the developer's request to set aside the arbitral award.

The Dubai Court of Cassation overturned the Court of Appeal's decision. The court first stated:

"It is established in the jurisprudence of this Court that if the name of certain company is mentioned in an agreement and another person signed such agreement on the company's behalf, this shall constitute a legal pretext affirming that the person who signed it did so for and on behalf of the company irrespective of the connection between his name and the company's name. Hence, the effects of such an agreement shall be added to the company's rights and obligations"515 .

Further, the court established an important rule. In summary, in the event that the party claiming nullity of the arbitration agreement discloses the name of its legal representative in the agreement and then the signature to the agreement is clearly readable, it shall be clear that the signatory to the sale and purchase agreement is different from the objecting party's representative and, in such case, the objecting party may claim invalidity of the arbitration agreement. Conversely, in the event that the name of the legal representative is not indicated in the sale and purchase agreement or the signature is not readable then the objecting party cannot claim nullity.

The Court of Cassation further established that the objecting party's argument is counter to the "good faith" principle and allows a party to recover benefits from his own wrongdoings.

Since this judgment is critical for studying the issue of arbitration jurisdiction in the UAE, set out below are the most important paragraphs of the court decision. The court held that:

"If the name of the legal person is mentioned together with the name of its legal representative, and the agreement is legibly (readably) signed by another person and includes the arbitration clause, in such case, the legal person may claim to the invalidity of the arbitration clause as it was signed by a person who is not the legal representative having the competency to agree to arbitration."

The court further added that: The second decision issued by the Dubai Court of Cassation in 2016 leans towards the second wave of the modern view of recognizing arbitration jurisdiction.

"
The DCC decision number 547/2015 shifts the burden of proof to the objecting party claiming invalidity of the arbitration agreement where the objecting party's signature and stamp was incorporated into the underlying agreement, which establishes primarily the validity of the arbitration clause and puts the burden of proof to the contrary on the party claiming otherwise.

Further, the denial of such evidence should be supported by claiming forgery that such signatory abused or exceeded its authority or someone faked that authorized signatory's signature.

Again, and since this judgment has significant implications in this discussion, set out below an extract for the most important paragraphs of it. The court found that:

"It is established in the jurisprudence of this court that in case the name of a certain company is indicated in the preamble or in the context of an agreement, and such agreement was signed by another person at the bottom of this agreement, then this position provides a legal evidence that the person who has signed the agreement has signed it in the name and on behalf of the company. Hence, the effects of such an agreement shall be related to the rights and obligations of such company, as the agent in this case represents the principal.

It is also established that the authentication with seal or signature or fingerprint on the customary document, shall be the sole source to give authenticity thereon."

The court further held that:

"Since it has been confirmed from the contract, the subject of the lawsuit that is in English, that it is annotated with the company seal, the petitioner, and with a signature attributed to its representative. Therefore, this contract is binding, takes effect on the company and the annotated signature shall be presumed to be attributed to the company representative until evidence to the contrary is submitted."

The judgment went on and found that:

"there shall be no consideration of what the petitioner's challenged to the signature to the contract, being different from that of the signature format of its manager on the contract date as long as it did not challenge nor contested the signature for forgery. Hence, the subject matter court shall not be obligated to attract the attention of litigant parties to the requirements of their rebuttal, and therefore the challenge is dismissed" 517 .

The third judgment in this context is DCC Judgment No. 293/2015 [Exhibit 33], the judgment established two essential principles:

First, the court found that the phrase "authorized signatory" that is affixed to the signature to an agreement reflects that the person who signed the agreement is, in law, a signatory authorized to sign the arbitration clause included therein.

Second, the court determined that whilst the party pleading that the signatory of the agreement including the arbitration agreement was not the manager of the LLC company and therefore incapacitated to bind it to arbitration, the court decided that the objecting party did not prove that the signatory was not authorized by the manager of the LLC company to sign the arbitration clause.

The judgment states that:

"The cross Claimant did not submit any proof affirming that the other person who signed the agreement was not the director-general or another person not authorized to agree to arbitration. It is established in the original sale and purchase agreement and the translation thereof, subject of the arbitral claim (the subject of the arbitral award), that the person who signed the agreement was authorized by the seller company and recorded in the space of signature a phrase reading (signature of the authorized seller). Accordingly, the Court concluded that the person who signed the agreement, including the arbitration clause, was authorized to do so. The petitioner did not submit evidence contradicting the content of the agreement and only stated that the company's manager did not authorize the person." 518 The judgment went on and found that:

"It is also established to the honorable court upon reviewing the arbitral award, subject of the claim, that the petitioner raises any objection on this matter before the arbitral tribunal, as it alleged that the agreement to arbitrate was not entered into by the respondent through the person having the competence to agree to arbitration as set forth in the agreement executed between the litigants …. so, there would be an implied authorization for arbitration (the authorization enabling the attorney to arbitrate in the arbitral claim in which the arbitral award is issued), subject of the present Claim. Accordingly, the challenge related to the argument that no affirmative agreement to arbitration was made by the defendant/Respondent/petitioner through the person having the competence to arbitrate as set forth in the agreement executed between the litigants on 25/8/2006 -subject of the arbitral award -is invalid and factually and lawfully groundless, and ought to be rejected."

Following the above three decisions, this modern view of recognizing the arbitration jurisdiction was further confirmed by DCC decisions number 137/2015 519 The court found that, pursuant to the said article, an arbitral award shall not be set aside for capacity-related issues unless it is proved that the award debtor was under incapacity pursuant to the law where the arbitral award was issued rather than under the capacity issues under the laws of the UAE 522 .

In another decision, the Dubai Court of Cassation determined that the issue of capacity of a signatory to bind a company to arbitration may be assessed by reference to the law of the country of the seat rather than to the law of incorporation of the company, the court dismissed an action of annulment brought by the award debtor in the UAE to oppose enforcement of a foreign arbitral award 523 § 3 Relapse to the Old Traditional Approach

Despite the modern view adopted by the Dubai Court of Cassation with regards to the capacity to enter into arbitration agreements, DCC decisions number 263/2015 real estate and 382/2015 commercial as well as DCC 532/2013 commercial, again adopted the traditional view on the capacity to enter into arbitration agreements.

On 21 March 2013, the Abu Dhabi Court of Cassation issued decision number 465/2012 and annulled an arbitration clause included within an agreement since the owner of a single proprietorship issued a general delegation that did not provide a specific delegation to enter into arbitration agreements. As such, the arbitration clause was invalid, and the arbitral process was stopped.

Similarly, DCC 416 for 2015 524 represents a further relapse to the old customarily strict approach. In this case, there was no arbitration proceeding; rather, the Court of Appeal denied jurisdiction on the dispute based on the existence of an arbitration clause. However, the Court of Cassation upheld the court's jurisdiction as one of the parties pleaded that the arbitration clause was invalid for reasons related to the incapacity of the person who signed the agreement to enter into arbitration agreements. Once again, the court rejected ratifying the award on the basis of Article 5.1(A) of the New York Convention, which states:

"Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to in article II were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made." [Emphasis added]

The following grounds were further considered by the court:

The Repealed Arbitration Chapter of the UAE Civil Procedure Law provides that "An agreement to arbitrate shall not be valid unless it was made by a person having the legal capacity for making a relinquishment over litigated right." 525 The court also considered the UAE Companies' Law provides:

"Unless the powers of the manger are fixed in the company Memorandum of Association, the company manager shall have full powers to carry out management affairs of the company, and his actions shall be binding on the company, provided that they are substantiated by the capacity under which he acts"526 .

The court held that the agreement to arbitrate may be made only by a party having the capacity and competence to dispose of the disputed right. It is further established that the manager of an LLC is the person having the authority to enter a company into an arbitration agreement.

Therefore, The Dubai Court of Cassation disagreed with the Court of Appeal's conclusion that the burden of proof on the incapacity of the signatory to the arbitration agreement lies with the party pleading the invalidity of the arbitration agreement, as they are claiming a matter contrary to the established position in the agreement, which presumes the validity of the arbitration agreement. As such, the Court of Cassation established that the arbitration agreement is invalid once the objecting party proves that the signatory to the agreement, within which the arbitration clause was included, was not the manager of the LLC Company at the time of the contract formation. In fact, this contradicts with previous decisions issued in this regard.

Importantly, the court accepted the evidence introduced by the party claiming the invalidity that the arbitration agreement was a copy (certified as original) of the articles of association of the LLC company. These articles indicate that the names of the managers of the company are listed there, not including the signatory to the agreement in question, which included the arbitration agreement based on which the award was issued.

The court also accepted the evidence introduced by the award debtor, which was a copy of the passports of the managers listed in the articles of association, where the signature in the passport departs from the signature in the agreement containing the arbitration agreement527 .

Another recent decision in 2016 represents a further relapse to the traditional approach. In DCC decision number, 116/2016 dated 22 May 2016, the court set aside an arbitral award with respect to one of the two respondents since the signatory to the arbitration agreement was not the Chairman of the Board of Directors of the respondent, which was a private joint-stock company. The court relied upon Article 155 of the Commercial Companies Law, which reads that:

"The Chairman of the company shall be the legal representative of the company before the Courts and in its relationships with third parties, unless the Articles of Association of the company provides that its General Manager shall be the representative of the company before the Courts and in its relationships with third parties."

In addition, the underlying agreement was not signed by two of the Board of Directors members jointly, as mandated by the memorandum of association of the company.

The most recent decision in this regard is the DCC decision number 603/2016 dated 9 April 2017 which confirmed setting aside arbitral award number 1/2012 issued by Dubai International Arbitration Center (DIAC) on 15 September 2014 for AED 55 million. The court adopted once again the traditional approach set out above and held that the signatory to the arbitration agreement is not competent to enter the company into arbitration since he was not the manager of the company nor authorized by the manager to enter into agreements to arbitrate.

The court held further that this nullity could not be rectified by the subsequent ratification during the arbitration proceedings since the ratification should be made before the commencement of the arbitration.

In conclusion, the improvements in the UAE courts' recognition of capacity of a party to bind a company to arbitration was related to jurisprudence in Dubai; there were no improvements found in the jurisprudence in Abu Dhabi courts.

Further, the attitude of the Dubai Courts has improved regarding the issue of capacity to bind a party to arbitration. However, judgment number 613/2015 and other judgments set out above represent a return to the traditional approach by the DCC, which could be labeled as an anti-arbitration approach.

In support for this inference, in a relatively recent decision, the Abu Dhabi Court of Cassation confirmed its unchanged embracement of the traditional approach.

On 21 March 2013, the Abu Dhabi Court of Cassation issued decision number 465/2012 and annulled an arbitration clause in an agreement where the manager of the single proprietorship issued a general delegation that did not provide a specific delegation to the signatory of the contract to enter into arbitration agreements.

As such, the arbitration clause was invalid, and the arbitral process was stopped.

The second relatively recent decision that confirmed the stance of Abu Dhabi Court of Cassation was ADCC decision number 351/2014; the judgment annulled an arbitral award issued by the Abu Dhabi Commercial Conciliation and Arbitration Center (ADCCAC).

The court determined that the arbitral award was issued against a public joint-stock company, where even the Board of Directors does not possess the requisite authority to enter into arbitration agreements on the company's behalf, except where the Board of Directors of the company is expressly authorized to do so by the articles of association of the company or where arbitration, as a dispute resolution mechanism, is part of the company objectives (which is almost an impossible case).

The court reasoning on annulling the arbitral award was as follows: The background of this case is as follows:

"
"An agreement was concluded between the claimant and defendant involving a subcontract which included an arbitration clause. The basis of two arbitral awards was challenged as invalid because the signatory was the Director and CEO of the company. The Articles of Association of the company stated the board of directors could … conciliate, or agree to arbitration. The Articles of Association did not state that any entity other than the board of directors was entitled to conclude or agree to arbitration. The documents lacked anything that indicated that there was an authorization by the board of directors to the Plaintiff, which has the right to agree to arbitration according to the Articles of Association of the Company, to its CEO to sign an arbitration clause when signing an agreement, or that there was a subsequent resolution by the board of directors which approved an arbitration clause signed by its CEO. In fact, the Company had maintained that the person who signed the agreement did not have the capacity to agree to arbitration. It raised this argument before the arbitral tribunal from the early hearings, and maintained this argument until the end." 531 The court decided that:

"The arbitration clause set out in the agreement was invalid because it was signed by a person who did not have the capacity or the competence to agree thereto. This is not undermined by the fact that the person who signed the contract that included the arbitration clause, had capacity as a director in the Company and is its CEO, because this mere capacity was insufficient to grant him the right to sign the arbitration clause without special authorization by the board of directors which had the sole right in this regard." § 4 Summary provisions Supporting and opposing Arbitration Jurisdiction The party facing such jurisdiction challenge is acting in good faith, Article 25(2) of the Companies Law goes on to provide: "To protect a person dealing with the company, he shall be a bona fide party."

The litigant party is an educated businessman. The claimant was capable and could easily have verified the authority of the signatory to the agreement to enter into the arbitration agreement but did not do so. The main jurisdictional challenge facing arbitral tribunals seated in the UAE relates to the capacity to enter into arbitration agreements studied in the previous chapter. This conclusion is due to the following:

3-Apparent

(i)
the considerable number of arbitral awards that were set aside due to this jurisdictional matter; and (ii)

The frequency that parties used and continue to use this jurisdictional challenge both before arbitral tribunals and before national courts, as analyzed in the case laws studied in the previous chapter.

However, apart from this jurisdictional matter, there are other jurisdictional objections that have been used in practice to contest the power of an arbitral tribunal to decide a particular dispute.

Other jurisdictional matters are related to the power of financial free zone courts to prosecute claims for ratifying or setting aside arbitral awards. This chapter deals with some of these objections.

Section 1 Jurisdiction of DIFC Court to hear a Claim for Judicial Review of Arbitral awards

DIFC Courts confirmed that they have jurisdiction to hear claims for ratifying and enforcing arbitral awards even in the event that the award debtor has no assets in DIFC.

Further, according to Article 7 of the DIFC Judicial Authority Law, the DIFC and Dubai mainland Courts are obliged to enforce one another's judgments including ratified arbitral awards in accordance with rules of jurisdiction as established by the Joint Judicial Committee between the two courts. 532 .

As such, the DIFC Court has been used by parties and law firms in a creative way to enforce domestic and foreign arbitral awards. The DIFC Court has emphasized that, in enforcing arbitral awards in this way, the DIFC Court is not appropriating from the Dubai Courts any right to supervise the awards.

Moreover, the DIFC Court has confirmed that it is legitimate to use the Court as a "conduit" to the enforcement of a foreign judgment or an arbitral award in Dubai, outside the DIFC.

However, as set out below, certain restrictions were imposed to curb the jurisdiction of the DIFC Courts in recognizing arbitral awards.

Articles 42 and 24 of the DIFC Arbitration Law establish that the DIFC Courts have jurisdiction and ought to recognize and enforce arbitral awards irrespective of the jurisdiction in which were made.

Article 42.1 of DIFC Arbitration Law states: "An arbitral award, irrespective of the State or jurisdiction in which it was made, shall be recognized as binding within the DIFC and, upon application in writing to the DIFC Court, shall be enforced subject to the provisions of this Article and of Articles 43 and 44" 533 .

Article 42.4 of DIFC Arbitration Law reads:

"Awards recognized by the DIFC Court may be enforced outside the DIFC in accordance with the Judicial Authority Law and recognition under this Law includes ratification for the purposes of Article 7 of the Judicial Authority Law." 534 Article 24 of DIFC Arbitration Law, Provides:

"(1) Pursuant to Article 7(4) of the Judicial Authority Law, the Court of First Instance has jurisdiction to ratify any judgment, order or award of any recognized: (a) Foreign court; (b) Courts of Dubai or the United Arab Emirates; (c) Arbitral Award; (d) Foreign Arbitral Award; or (e) orders for the purposes of any subsequent application for enforcement in the courts of Dubai" 535 [Emphasis added]

Upon recognition of an award by the DIFC Court, an order will be issued to that effect by the DIFC Court, which can then be enforced through the Dubai Courts under Dubai law. This enforcement mechanism was reinforced by a formal "protocol of enforcement" between the Dubai and DIFC Courts in 2009 and, thereafter, by Dubai Law No.16 of 2011 (which amended Dubai Law No.12 of 2004) which establishes, the jurisdiction of the DIFC Courts and their relationship with the wider Dubai Courts.

According to these provisions, the DIFC Court of Appeal judgment in Banyan Tree Corporate PTE Ltd v Meydan Group LLC ARB003/2013 confirmed the DIFC Courts' jurisdiction to hear claims to ratify and enforce arbitral awards even in the event that the award debtor has no assets in DIFC.

The judgment states:

"It is right to say that there is no evidence that Meydan has assets within the DIFC (or otherwise within the jurisdiction of the DIFC Courts). But there is no basis for asserting that the application for enforcement within the DIFC has no independent purpose. I do not understand it to be accepted that no such assets exist or alternatively that no such assets (whether they currently exist or not) may come within the jurisdiction following an order for enforcement. In any event, an order for enforcement would enable Banyan to engage the court's machinery (in the form of say a freezing order or an oral examination) for obtaining details of any assets that are or become available." 536 The Meydan case also confirmed that the arbitral award ratified by the DIFC Courts could then be referred for execution to the Dubai Courts under Article 7(2) of the Judicial Authority Law 537 . This case was taken to the USC, which defined in decision number 2/2015 538 , the issue of "conflict of jurisdiction" between Dubai mainland Courts and DIFC Courts. In this case, the award debtor applied to set aside the DIAC Award dated 2 October 2013, the award creditor brought an action before the USC and sought the court to resolve the positive conflict of jurisdiction between the DIFC courts' assumption of jurisdiction regarding the application to enforce the award versus the Dubai Courts' consideration for the action to set aside the award.

The award creditor contended that the award debtor's action "should be dismissed as there was no conflict of jurisdiction given that at that time; a final ruling issued had been issued by the DIFC Courts in relation the ratification of the DIAC Award. No ruling had been made by the Dubai State Courts in the action to set aside the same" 539 .

The USC concluded that there was no positive conflict of jurisdiction (where two courts are claiming affirmatively jurisdiction on the same matter) in this case as the DIFC Courts had made a final ruling on the action by ratifying the DIAC award before the award debtor brought their action for annulment before the Dubai Courts.

In the DIFC Court judgment in Fran v Faimida ARB002/2014, the DIFC Court confirmed that authority exists within DIFC jurisdiction to enforce arbitral awards within the DIFC. More clearly, in Egan v Eava 541 , Justice Sir John Chadwick confirmed that the DIFC Court had jurisdiction to enforce a foreign award, whether or not the defendant had any assets in the DIFC and whether or not there was any other connection with the DIFC. This conclusion was applied and further extended in Meydan Group v Banyan Tree 542 , where the DIFC Court of Appeal found that the same principle holds true even where the seat of the arbitration was non-DIFC Dubai.

Unsurprisingly, this situation created a risk of Lis Pendence where two courts having jurisdiction are seized with the same case and in some other situations the same position created a conflict of jurisdiction where two courts within the Emirate of Dubai are upholding jurisdiction on the same dispute.

Under Art 151 of the UAE Constitution, in cases of serious juridical conflict between jurisdictions or laws in the UAE that is not resolved by the UAE lower courts, the dispute should be referred to the USC. § 1 Execution of foreign judgments through DIFC Courts, enforcement within Dubai

Unlike the UAE courts, under the DIFC Law, the DIFC Courts are required to recognize and enforce final and binding foreign court judgments regardless of whether the UAE has a treaty in place with the relevant country.

In particular, once a foreign court judgment or arbitral awards (with certain limitations by the Joint Judicial Committee) has been enforced by the DIFC Court, it becomes enforceable in the mainland of Dubai 543 based on the reciprocal recognition provisions 544 , even where there is no link between the judgment and the DIFC as a financial free zone 545 .

This would effectively be using the DIFC Courts as a conduit to enforce foreign judgments into the rest of Dubai.

The enforcement of a foreign judgment is also possible through the DIFC Courts according to the following provisions:

Article 7(6) of the DIFC Judicial Authority Law which provides:

"The judgments, decisions, orders and ratified Arbitral Awards rendered outside DIFC by any court other than Dubai Courts shall be executed within DIFC in accordance with the procedure prescribed in the Rules of the Courts" 546 .

In an application to the above, the DIFC Court has found that it is also legitimate to use the DIFC Court as a "conduit" for the enforcement of foreign judgments in Dubai Courts. A case precedent to this effect is DNB Bank v Gulf Eyadah 547 where the DIFC Court of Appeal confirmed that it was legitimate to seek recognition and enforcement of a foreign judgment in the DIFC Court, with a view to taking that judgment on to the Dubai Courts for execution.

Following the issuance of this decision, many law firms in the UAE contemplated that its impact would be potentially very significant and may alter the enforcement landscape in the UAE 548 .

Law firms predicted that if the Dubai Courts follow this principle, the result may be that some judgments, which the Dubai Courts may not have enforced directly would now be capable of enforcement in Dubai using this route.

These developments led to the creation of the joint judicial committee as demonstrated below. §

The Dubai Judicial Committee to Resolve Conflict of Jurisdiction

In conclusion to the above, the DIFC Courts were being used as a conduit to enforce arbitral awards and foreign court judgments on the Dubai mainland. Parties and law firms expected to use this conduit to overcome the considerably problematic issue set out in Part 1 of this thesis regarding the unpredictability of the Dubai mainland courts in enforcing arbitral awards and the considerable number of awards which were set aside by the Dubai Courts. It is well known in the UAE that the DIFC Courts are more favorable to both domestic and foreign arbitral awards than Dubai mainland courts.

This situation has created a conflict of jurisdictions between the courts on the Dubai mainland and the DIFC Court. Such conflict has been, in some instances, escalated to the Union Supreme Court; this process consumed lengthy and sophisticated procedures until this conflict of jurisdiction was resolved.

In order to avoid that lengthy process and establish clear rules on this matter, on 9 June 2016, the Ruler of This decree established the Joint Judicial Committee is to resolve conflicts of jurisdiction within Dubai and in particular conflicts of jurisdiction between the Dubai mainland courts and the DIFC Courts.

The emphasis of this process was on speed in order to avoid the long route through the USC; the committee is obliged to reach a decision within 30 working days from the submission of any application. There is no appeal on the committee decisions. 1.

To determine which is the competent court to hear a claim or application in respect of which there may arise a conflict as to whether the Dubai Courts or the DIFC Courts have jurisdiction;

2.

To determine which judgment should be enforced in the case of conflicting judgments issued by the Dubai Courts and the DIFC Courts in relation to the same parties and the same subject matter;

To propose the rules and regulations necessary to avoid any conflicts as to jurisdiction, whether positive or negative, between the Dubai Courts and the DIFC Courts or between the execution departments of those Courts;

4.

To give opinions in matters relating to cooperation and coordination between the Dubai Courts and the DIFC Courts;

5.

Any other matters as may be the subject of a request by the Judicial Council or the Ruler." 550

According to Article 4 of Decree No. 19 of 2016, applications may be submitted to the committee by any of the parties to the jurisdictional conflict.

Once an application is submitted to the committee by any of the parties, the proceedings before all courts seized for the jurisdictional dispute has to be stayed pending the decision by the committee.

Likewise, in the event that conflicting judgments have been issued by two courts for the same dispute and application was submitted to the committee for a determination on the competent jurisdiction, there will be a stay of execution for both decisions pending the determination of the Committee. § 3 Decisions on Jurisdictional Conflict by the Judicial Committee In this case, Oger award creditor in a DIAC arbitration. It sought to enforce the award in DIFC courts while the award creditor attempted to set aside the award before the Dubai Courts.

At the same time, Daman applied to stay of proceedings in DIFC Courts and permission to appeal in the DIFC Courts. Its application failed on both requests.

In parallel to the proceedings in DIFC Court of Appeal, the Dubai Courts dismissed Daman's case to set aside the arbitral award. While the Judicial Committee was considering Daman's application, the application for annulment of the award was pending at the Dubai Court of Cassation. 553 Under these circumstances, Daman applied to the Judicial Committee, claiming that there was a jurisdictional conflict as to which of the Dubai Courts and the DIFC Courts upheld jurisdiction on the same dispute. The Judicial Committee confirmed that a conflict did exist as the Daman (the award debtor) had filed a case for annulment in the Dubai Courts and was awaiting a decision by the Dubai Court of Cassation and Oger (the award creditor) had another enforcement case before the DIFC Courts. As such, Daman was within its rights to bring the case to the Judicial Committee.

The Judicial Committee confirmed that if the substantive claim had not been related to an arbitration then the DIFC Court would have had jurisdiction because the asset in dispute was located in the DIFC and the defendant was a DIFC registered entity.

However, the case here is different since the seat of the arbitration was Dubai and, therefore, unquestionably Dubai Courts were competent to review the annulment action. However, the committee found that allowing the DIFC Court to enforce the award based on the asset residing in DIFC would create a conflict of jurisdiction that the committee should prevent.

The majority decision states that:

"According to the general principles of law embodied in the procedural laws / the Dubai Courts are the competent courts to entertain this case." 554 The Joint Judicial Committee ordered to prosecute the case before the Dubai Courts and ordered the DIFC Courts to cease entertaining the case. 555 In a dissenting opinion, the three DIFC members of the committee agreed to the competence of the Dubai Courts to hear the annulment application since the arbitration was seated on the Dubai mainland. However, the dissenting members were of the view that the DIFC Courts should not cease to entertain the enforcement case since the enforcement within the assets residing within the DIFC should be within the DIFC Court's own jurisdiction. 556 In Joint Judicial Committee Cassation 2/2016, a DIAC award seated in Dubai was submitted to the DIFC Courts for enforcement and to Dubai Courts for annulment; the Joint Judicial Committee decided that there is no sufficient connection to the DIFC Courts and ruled that Dubai Courts are competent to adjudicate this dispute since it has the default jurisdiction 557 .

In Joint Judicial Committee Cassation 3/2016, the claimant successfully obtained an arbitral award from London and applied to enforce it in DIFC Courts. The respondent failed to file an annulment action before the Dubai Courts but rather submitted a counterclaim for annulment before DIFC Courts; the JJC rejected the petition as there was no conflict of jurisdiction between Dubai Courts and DIFC Courts.

In Joint Judicial Committee Cassation 4/2016, a branch of Standard Chartered Bank in DIFC prosecuted an action before DIFC Court to refund USD 129 M.

The defendant argued that the transaction involved a different branch of the bank (rather than the DIFC branch) but submitted that it accepted that DIFC had jurisdiction on the dispute. However, the defendant added that the courts of Sharjah is the convenient forum.

The Joint Judicial Committee ruled that the DIFC Court is the competent court to adjudicate the dispute since the defendant accepted its jurisdiction in the first place and could not retract later from this submission.

In Joint Judicial Committee In Joint Judicial Committee Cassation 5/2017, the facts of this case are similar to the facts of Joint Judicial Committee 5/2016 set out above. In this case, the DIFC recognized two foreign judgments handed down by the London court; these judgments ratify two arbitral awards issued in London. The JJC dismissed this case since the objecting party failed to bring an action before the Dubai Courts, therefore, there is no conflict of jurisdiction as defined by Article 4 of Decree 19 of 2016.

In Joint Judicial Committee Cassation 6/2017, a DIFC company was successful in a DIFC seated arbitration. The DIFC Courts recognized the awards; the execution was carried out by both DIFC and Dubai Courts; the award debtor argued that the execution in the two courts creates conflict, and the Joint Judicial Committee dismissed the argument and held that:

"Any award creditor is entitled to peruse the award debtor for execution on the award in whatever jurisdiction that the award is recognized for enforcement."

The committee further found the enforcement of the award (which could take place over any assets in any jurisdiction including both DIFC and Dubai Courts) should be distinguished from the action to set aside the award (which can take place only in the seat of the Dubai arbitration, whether DIFC or Dubai mainland courts), the court decided that:

"This is not a question of conflict of jurisdiction because each set of execution proceedings is carried out in respect of different assets. The award (unless it is set aside) will have equal force in all other states where it is recognized in the seat of the arbitration."

In Joint Judicial Committee Cassation 7/2017, following Cassation 4/2016 set out above, the award debtor (the respondent) prosecuted a counterclaim before the DIFC Courts.

The DIFC Courts accepted the counterclaim based on two conditions: (1) to pay the counterclaim costs, and ( 2) to abandon its petition before the Union Supreme Court. The Joint Judicial Committee dismissed this application since, based on Article 4 Decree 19 of 2016, the Joint Judicial Committee's has jurisdiction to determine the competent court if both courts proceed with hearing the case, both of them abandoned the case, or both of them issued conflicting decisions. It is inappropriate for the Judicial Tribunal to rule on internal matters related to DIFC the courts themselves; there is no conflict in the present case. Further, the committee reiterated that Cassation decision 4/2016 is final based on Article 7 of the same decree, therefore, the present petition was dismissed.

In Joint Judicial Committee Cassation 8/2017, the defendant was a company registered in Jebal Ali Free Zone [in Dubai mainland] and the claimant is a Cayman Island Company. The dispute was related to the defendant's termination of a contract for managing a hotel in the Palm Jumeirah project which is owned by the claimant [all facts are outside DIFC]. The parties had an arbitration agreement, the claimant applied to DIFC Court and obtained an injunction relief against the defendant. The defendant argued that the arbitration clause is invalid (as discussed in this thesis earlier) and prosecuted an action before the Dubai Courts seeking to terminate the management agreement, and then argued that this situation constitutes a conflict of jurisdiction.

The Joint Judicial Committee refused to intervene in this dispute since the injunction issued by DIFC Courts was an interim relief, therefore, the case before the Dubai Courts can continue and further any arbitration proceedings may commence. Further, the DIFC Courts is a temporary measure and shall survive since it aimed at maintaining the status quo until the determination of the dispute.

In Joint Judicial Committee Cassation 1/2018, a DIFC arbitral award was issued, an action for ratification was raised before the DIFC Courts and another annulment action was raised before the Dubai Courts. The committee refused to cease the jurisdiction of the DIFC Courts to review the action of ratification for a DIFC-LCIA arbitral award since the arbitration was seated in DIFC.

In Joint Judicial Committee Cassation 2/2018, the committee decided that there was no conflict of jurisdiction as the two cases raised before DIFC and Dubai Courts are not related to the same dispute (despite the result of the case before the Dubai Courts may depend on upon the conclusions in the case before the DIFC Court)558 .

In Joint Judicial Committee Cassation 3/2018, the dispute was regarding a court decision by the English courts regarding a divorce settlement between two Russian nationals with no connection to the DIFC Courts. The divorce settlement was for £453,579,152. The committee ordered DIFC Courts to cease entertaining the dispute and ordered that Dubai Courts should only be seized with the dispute. Again, DIFC judges issued a memorandum and elaborated that "the Tribunal (the joint judicial committee) might want to consider whether its processes have been abused by the applicant."

In Joint Judicial Committee Cassation 4/2018, the committee decided that there is no conflict of jurisdiction as the two cases raised before DIFC and Dubai Courts are not related to the same dispute.

Conclusions

Putting more emphasis on the decisions where the DIFC Judges members of the Joint Judicial Committee dissented the decisions, it can be concluded that generally the Joint Judicial Committee ruled in favor of the Dubai Courts whenever any conflict of jurisdiction exists unless the dispute has a specific connection to the DIFC financial free zone. The committee reasoned that by holding that the Dubai Courts have the 'general jurisdiction'. In particular, the following conflicts of jurisdiction must be observed. Second, Joint Judicial Committee Cassation decisions number 1/2017 held that foreign arbitral award should be enforced in Dubai Courts over the DIFC Courts. This decision could also be interpreted within the context of the award debtor not having assets or sufficient connection to the DIFC Courts. If the award debtor is a DIFC entity, there are reasons to believe that the finding of the committee could have been different.

Therefore, it appears that all UAE seated arbitrations should be enforced by national courts rather than by DIFC (and potentially ADGM courts, in case the Abu Dhabi courts adopt the same model).

Further, unless a close connection is established between foreign arbitral awards and DIFC seated companies, all foreign arbitral awards should be enforced in the UAE courts rather than DIFC (and potentially ADGM) courts.

As a result, the future use of the DIFC Courts as a conduit jurisdiction to enforce "onshore" arbitration is now curbed by the Joint Judicial Committee.

It appears that a close connection must be established in order for DIFC Courts to entertain enforcement of awards. In particular, the connection could be related to award debtor being incorporated in the DIFC, or the property which is the subject matter of the dispute is situated in it.

The report by BLP Middle East confirms this view and states that:

"Whilst it remains to be seen whether future decisions of the Joint Judicial Committee follow a similar approach, the use of the DIFC as a conduit jurisdiction to side-step the examination of onshore awards by the Dubai Courts looks to no longer be the attractive strategy it once was"559 .

Section 2: Other Jurisdictional Challenges in the UAE § 1 Enforcement of Awards in the Abu Dhabi Global Market

The ADGM is a common law jurisdiction established in 2013 in Abu Dhabi Free Zone. The ADGM is an independent court system and judicial authority that are separate from the UAE Federal laws as well as the Abu Dhabi laws.

The ADGM has adopted the entirety of the English common law together with selected English statutes that are complementary to ADGM laws.

Unlike the ADGM, the DIFC Courts do not adopt holistically the English Laws but instead have their own laws that are based on the English laws. Article 55 of the ADGM arbitration law sets forth the jurisdiction of ADGM courts in recognizing arbitral awards, which includes:

(1) Arbitral Awards where the seat of the arbitration is the ADGM; (2) Arbitral Awards the New York Convention; and (3)

All other arbitral awards, irrespective of the state or jurisdiction in which they are made.

On 11 February 2018, the Abu Dhabi Global Market Courts (ADGM courts) entered into a memorandum of understanding with the Abu Dhabi Judicial Department, allowing for the reciprocal enforcement of judgments, decisions, orders and ratified or recognized arbitral awards between the ADGM Courts and the Abu Dhabi courts.

According to this MoU, judgments, decisions, orders and ratified arbitral awards by either of ADGM or Abu Dhabi onshore courts are enforceable in the other court by a simple administrative process rather than the need to re-examine the merits of the case.

Commentators argued that this MoU represents:

"A direct route of enforcement for ADGM Court judgments and/or ADGM arbitral awards in the onshore Abu Dhabi Courts is a significant advantage when compared with the potentially lengthy and complex onshore recognition and enforcement. The same proceedings would apply to foreign court judgments and foreign arbitral awards"560 .

This MoU could potentially be used to enforce foreign court judgments and/or foreign arbitral awards in the onshore Abu Dhabi Courts, using the ADGM Courts as a "conduit jurisdiction."

Whilst Article 55 of the ADGM arbitration law provides jurisdiction to ADGM courts to enforce arbitral awards "irrespective of the State or jurisdiction in which they are made", the question as to whether the ADGM Courts will follow the same route of the DIFC Courts in providing a conduit jurisdiction for enforcement of arbitral awards in Abu Dhabi mainland is not clear now.

As confirmed above, the use of the DIFC Courts as a conduit jurisdiction to enforce arbitral awards and foreign judgments in Dubai mainland has proved controversial after the Joint Judicial Tribunal was formed to resolve issues of competing jurisdictions where conflict of jurisdiction exists between the DIFC and onshore Dubai Courts.

Applying the same principle, the use of ADGM as a conduit jurisdiction for enforcement of arbitral awards in Abu Dhabi mainland will depend upon the interpretation and application of ADGM's laws in cases which will probably consume extensive practice and time before there is a firm position on the question. Further, the intervention of the USC into jurisdictional disputes between ADGM Courts and Abu Dhabi onshore courts may take considerable time to be resolved and the outcome of which cannot be predicted. § 2: The jurisdiction when the underlying contract is terminated or invalid under UAE law

The competence-competence legal doctrine has several applications in practice. Under this theory, issues as to the validity of an arbitration agreement can be determined by an arbitral tribunal, subject to subsequent supervision of the national courts while ratifying the resulting award.

The doctrine of separability, however, allows an arbitration clause within a contract to be considered entirely separate from the underlying agreement in which it is contained. Under this doctrine, an arbitration clause survives, becomes effective and enforceable where the underlying contract is void, terminated, unenforceable or incapable of being performed.

It is important to observe the difference between competence-competence and separability. The former allows the arbitral tribunal to determine its jurisdiction. The separability doctrine has an impact on the outcome of that determination of the competence-competence doctrine.

Without separability, a tribunal employing competence-competence to determine its own jurisdiction may be required to deny the jurisdiction on the substantive merits, because the arbitration clause could potentially be affected by the invalidity of the main contract.

The doctrines of separability and competence-competence have developed to reinforce and strengthen the jurisdiction of a tribunal. Both concepts are recognized under UAE laws.

A distinction must be made between whether the issue at hand relates to the validity of the main contract or the validity of the arbitration agreement within that main contract, or both.

Whilst DIAC, DIFC, ADCCAC and DIFC arbitration rules recognize the doctrine of severability, the positions of DCC and ADCC have a different interpretation of the law with respect to the recognition of this doctrine.

The DCC recognizes the separability and independence of the arbitration agreement. Therefore, the invalidity, rescission or termination of the original contract containing the arbitration clause shall not affect the arbitration clause, which shall survive. Conversely, in case the main agreement is valid, the arbitration clause included therein must not take its validity from the validity of the underlying agreement.

However, ADCC recognizes this doctrine of separability of the arbitration clause and survival of such clause only in case the main agreement is terminated. However, the invalidity, rescission of the original contract containing the arbitration clause renders the arbitration clause null and void.

As per the UAE's most common arbitration institutional rules, the determination as to the validity or nullity of the main contract (which contains an arbitration clause) is usually within the ambit of the jurisdiction of an arbitral tribunal. Accordingly, regardless of the validity of the main contract, including whether the main agreement has been terminated or was void from its very beginning, the arbitration clause within that main agreement is to be treated independently.

Article 23.1 of the DIFC-LCIA Arbitration Centre Rules provides:

"The Arbitral Tribunal shall have the power to rule on its own jurisdiction, including any objection to the initial or continuing existence, validity or effectiveness of the Arbitration Agreement. For that purpose, an arbitration clause which forms or was intended to form part of another agreement shall be treated as an arbitration agreement independent of that other agreement. A decision by the Arbitral Tribunal that such other agreement is non-existent, invalid or ineffective shall not entail ipso jure the non-existence, invalidity or ineffectiveness of the arbitration clause."

Articles 6.1 of the DIAC Rules states:

"Unless otherwise agreed by the parties, an Arbitration Agreement which forms or was intended to form part of another agreement shall not be regarded as invalid, non-existence or ineffective because that other agreement is invalid, or did not come into existence or has become ineffective, and the Arbitration Agreement shall for that purpose be treated as a distinct agreement."

Article 7 of ADCCAC arbitration rules provides:

"Effect of Arbitration Agreement 1: the arbitration clause shall be deemed to be an agreement independent from the other terms and conditions of the contract, unless the parties have agreed otherwise. If the arbitration clause is valid per se, the annulment, revocation or termination of the contract which included the said arbitration clause shall not affect its validity. The Panel shall remain competent to adjudicate upon the parties' demands even if the contract is considered or declared annulled, revoked or terminated"561 .

Article 14 of ADGM Arbitration Law of 2015 provides:

"Unless otherwise agreed by the parties, an arbitration agreement which forms or was intended to form part of another agreement (whether or not in writing) shall not be regarded as invalid, non-existent or ineffective because that other agreement is invalid, or did not come into existence or has become ineffective, and the arbitration agreement shall for that purpose be treated as a distinct agreement"562 .

Therefore, most of the institutional rules for major arbitration centers in the UAE confirm the separability doctrine.

The contradiction between ADCC and DCC and further between DCC's own decisions

The below two case laws by the Abu Dhabi Court of Cassation and Dubai Court of Cassation demonstrate that the UAE jurisprudence is contrary to each other when they deal with the question of separability of arbitration agreements.

The Dubai Courts, with certain exceptions, support separability while Abu Dhabi Courts, with no exceptions, deny giving effect to this doctrine in certain instances.

As such, an arbitrator seeking to enforce its award in Abu Dhabi should consider mindfully applying this doctrine in the light of the below decision from Abu Dhabi Court of Cassation, which contradicts not only with decisions from Dubai Court of Cassation but also with the institutional rules set out above.

The main reason behind this controversy is the very established and rooted principle of exceptionality of arbitration as a dispute resolution mechanism in ADCC as discussed in detail in this thesis, whereby giving jurisdiction to an arbitral tribunal should be unambiguously clear.

ADCC 58 for 2007, nullity of contract does cause nullity of the arbitration clause

In this case, the court established that the nullity of the original contract that includes an arbitration clause as a dispute resolution mechanism implies, therefore, the nullity of the arbitration clause. As such, the jurisdiction for a dispute resulting from an agreement that is null and void shall be to national courts even if this agreement contains an arbitration clause.

In this decision, the Abu Dhabi Court of Cassation overturned the Abu Dhabi Court of Appeal's decision, which recognized the competence-competence principle. The court justified that by deciding that:

"Since the claimant argued before the Court of First Instance and the Court of Appeal that the original contract, which included an arbitration clause, was invalid. Therefore, the contested judgment erroneously referred the jurisdiction on this matter to the arbitral tribunal, which is in fact a case that is outside the jurisdiction of the tribunal. Therefore the judgment erred and is overturned"563 .

ADCC 208 for 2009, the termination of a contract does not terminate the arbitration clause

In this case, however, the ADCC held that termination of the agreement that includes an arbitration clause does not terminate the arbitration clause and such clause should survive. Therefore, the court decided in favor of the survival of the arbitration agreement that is part of a terminated contract.

This case started when the defendant refused to nominate an arbitrator based on the argument that it terminated the contract. Consequently, the claimant brought an action before the national courts to appoint an arbitrator on behalf of the respondent. Accordingly, the Court of First Instance appointed an arbitrator, the Court of Appeal upheld the Court of First Instance's decision.

The Court of Cassation refused the petition by the respondent, which claimed that the arbitration clause was terminated with the main agreement. The court held that the termination of the agreement does not terminate the arbitration clause that should survive as a dispute resolution mechanism the agreement if terminated.

ADCC Petition No. 353 of 2011 issued on 24 August 2011, the termination of a contract does not terminate the arbitration clause

In this case, an arbitral award was issued based on an arbitration clause included in an agreement that was terminated based on the mutual agreement of the parties. The award debtor contended that the arbitration agreement was terminated together with the agreement thereto.

The award was ratified by the Abu Dhabi Court of First Instance. The award debtor filed an appeal, the Abu Dhabi Court of Appeal overturned the judgment of the Court of First Instance and annulled the award, and the court found that the arbitration agreement contained in the agreement was terminated when the overall agreement was terminated by mutual consent.

Thereafter, the award creditor filed a challenge before the The judgment established that the nullity of the main contract (rather than the nullity of the arbitration clause itself) establishes that the arbitration clause thereto is invalid and therefore the court has jurisdiction on the dispute rather than the arbitral tribunal.

There are no exceptional circumstances in that decision to justify this judgment, which departs from most of the previous case laws.

Conclusions on the Jurisdiction in Case the Underlying Agreement is terminated or invalid

The DCC and ADCC have contradicting views concerning the survival of the arbitration clause in case the agreement that contains the arbitration clause was void.

Whilst both Supreme Courts in Abu Dhabi and Dubai recognize the survival of the arbitration clause where the contract was terminated. However, in the event that a contract is void or rescinded, the DCC upholds the survival of the clause, while ADCC considers the arbitration clause invalid.

Therefore, in this regard, it appears that the DCC is more pro-arbitration in this case.

However 

The Federal Arbitration Law View on the Jurisdiction in Case the Underlying Agreement is terminated or invalid under

The Severability of an arbitration clause is now coded in Article (6) of the new Federal Arbitration Law, which states that:

"1. An arbitration clause shall be treated as an agreement independent from the other terms of the contract.

The nullity, rescission or termination of the contract shall not affect the arbitration clause if it is valid per se, unless the matter relates to an incapacity among the Parties. 2. A plea that a contract containing an arbitration clause is null or has been rescinded or terminated shall not stay the arbitration proceedings and the Arbitral Tribunal may rule on the validity of such contract."

We are yet to evaluate the UAE courts' interpretation of the new Federal Arbitration Law.

However, the Federal Arbitration Law established that the doctrine of severability of an arbitration clause should not apply in case of incapacity of the party entering into an arbitration agreement. Therefore, in the event that the signatory to an arbitration agreement is not capacitated to sign the arbitration clause, the arbitration clause shall not survive and, as a consequence, national courts shall be competent to adjudicate the dispute.

This exception of capacity from the separability doctrine is substantial since, as set out in the jurisdictional challenges part of this thesis, the incapacity of a signatory to an arbitration agreement is the most important challenge raised to annul arbitral awards. Therefore, the same challenge could be used to challenge the jurisdiction of arbitral tribunals and seek national courts to seize the dispute. § 3: Arbitrability of the Escrow Law

One of the important criteria in determining the reasonable care standard for real estate developers in determining whether they breached the relevant contracts is the compliance with the relevant escrow account law issued in the UAE for the protection of investors' payments into real estate.

In essence, many real estate developers failed to comply with the Dubai law Number 8 for the year 2007 issued by HH Sheikh Mohamed Bin Rashid Al Maktoum.

Article 7 of the said law states:

"The trust account shall be created under a written agreement between the developer and the trustee. Under the said agreement, the amounts paid by buyers of off-plan units or received from the financiers shall be deposited in a special account to be opened in the name of the real estate project."

Article 10 of the said law states:

"A trust account shall be opened in the name of the project and shall be used only for the purposes of developing the real estate project. The amounts deposited in the said account may not be attached in favor.

Escrow Account law is an important piece of legislation for arbitral tribunals acting on real estate disputes under the UAE and Dubai substantive laws. The law was enacted to prevent real estate developers' potential misuse of investors' monies and therefore to prevent the consequences of a similar financial crisis to the credit crunch that hit the world market by the last quarter of the year 2008 and affected the UAE severely.

There were considerable discussions inside arbitral tribunals and between the commentators on the UAE law as to whether the Escrow Account law is a matter of public order or not.

This distinction is of particular importance since it is well established as per the UAE CPC that matters related to public order are not arbitrable.

This discussion is based on the decision of the In each of these judgments, the Dubai Court of Cassation annulled the respective arbitral award. The court found that arbitral awards annulling sale and purchase agreements due to the award debtor's failure to register the disputed off plan property in the Dubai interim register as required by Article 3.2 of Law No. 13 of 2008, should be set aside on the grounds that they are related to a public order matter that cannot be subject to arbitration.

The court first defined public policy matters under UAE law as:

"Individual property rules shall be from the rules and the bases on which the community shall be based on. The interference of the legislator in declaring a legal rule to regulate the terms and conditions of the circulation of such fortunes and the individual proprietorships inside the State in the terms of possessing it and what may be 565 Enforcement of Foreign Arbitral awards in the United Arab Emirates, By Mayew, Gregory J; Morris, Mark acquired of rights in rem, the nature of these rights, the scope of each of them and the methods of acquiring and terminating it, and the regulations and rules relating to the registration thereof in the Real Estate Register in the Emirate of Dubai shall be included among them, and shall be considered all from the provisions related to the money order in the State and which shall be considered by its" 566 The court held further that:

"Nullifying the contract on the ground that it was not registered in the interim real estate register as per the provisions of Law No. 13 of 2008 as amended, and of requiring the Appellant (the "Seller") to refund the amounts received from the purchaser (the "Appellant") on the account of the sale price which shall not nullify the award of the arbitrator taking into consideration that the dispute falls within the powers of the arbitrator and is not relating to the public order while the conclusion this judgment and the conclusion of the arbitrator award of nullifying the Sale Agreement entered into between the two parties on the ground of not registering thereof with the Interim Real Estate Register according to the provisions of the Law No. 13 of 2008, as amended by Law No. 9 of 2009 regulating the Interim Real Estate Register in the Emirate of Dubai is a form of disputes relating to the public order because it is related to the rules of the individual property and the fortunes circulations as set out hereinabove in the legal rules at the beginning of this judgment. As such, the conclusion of the arbitrator in this dispute, in spite of being out of his jurisdiction, may nullify the arbitral award because it is violated and erred in the application of the law." Some commentators on the UAE law consider that the Escrow Account Law is a public policy matter (and therefore not arbitrable) by implication of the Baiti decision, which held that the interim registration law is a public policy matter. The basis for this view is that all laws related to the Dubai Land Department come from the same source and have the same nature, therefore, arbitral tribunals do not take the risk and arbitrate on the Escrow Account Law with the uncertainty that their award may be annulled.

Indeed, an arbitral tribunal in DIAC case number 63/2016 decided that the Escrow Account Law is a public policy matter.

However, on the other hand, there is no statute or case law establishing any connection between the Escrow Account Law and public order matters. Therefore, the proposition that the Escrow Account Law is a public policy matter can arguably be established as a speculative proposition.

In fact, accepting this proposition without a clear case law to this end implies that any other law could have the same effect, which leaves an arbitral tribunal with no applicable laws to this arbitration.

Moreover, an arbitral tribunal should issue the arbitral award in accordance with the UAE law, when chosen by the contracting parties. An arbitral tribunal should not ideally depart from this obligation based on a proposition that a particular law is not arbitrable.

In support of this proposition, Article 11 of the Interim Registration Law as amended clearly provides that the provisions of this law are public policy matters, it states that:

"The rules and procedures stipulated in this Article shall be considered public policy, any violation thereto shall render the obligation null" 567 .

Therefore, it is clear that the Interim Registration Law itself provides that nullity of contracts in accordance with this law is a public order matter. No such provision exists in Escrow Account Law.

In fact, the Interim Registration Law is related to public policy since it regulates the registration of properties in the public registry, which is closely connected the circulation of wealth established in Article 3 of the UAE Civil Transactions Code. This was the interpretation by the Dubai Court of Cassation which determined that:

"nullifying the Sale Agreement entered into between the two parties on the ground of not registering thereof with the Interim Real Estate Register according to the provisions of the Law No. 13 of 2008…is a form of disputes relating to the public order because it is related to the rules of the individual property and the fortunes circulations" 568 [Exhibit 37].

In ADCC 55/2014, the court found that:

"It was held that arbitration is not permitted for dispositions of property involving existing rights or the creation of new rights if a registration obligation concerning the property cannot be complied with. This scenario would be contrary to public policy. Consequently, this case did not concern an issue of public policy. The Court of Cassation decided that the arbitral award was issued to order the termination of a sale and purchase agreement and compensation by the respondent. Although all dispositions of property must be registered with the relevant authorities and therefore dispositions themselves primarily remain governed by public policy, if disputes involve breach of contract and claims for money owed from that breach, such matters will be eligible for arbitration as they are outside the remit of Article 3 of the Civil Code" 569

This should not apply with equal force to the Escrow Account Law since the application of this law is not connected to individual property and/or the fortunes circulations.

In support of the above view, the Escrow Account Law enables individual investors (not state officials) to supervise the operation of the law and ensure that investors' rights are preserved in accordance with the law. In this regard, Article 12 of the Escrow Account law states that:

"Depositors or their representatives may examine their own accounting records and request copies thereof.

The representative of the official authorities may also examine the records as well as obtain copies thereof." As such, the Escrow Account Law is enacted for the protection of the interest of the individuals and not only state-related issues and therefore is arbitrable.

On balance, each argument regarding the arbitrability of the Escrow Account Law has its own merits. However, the non-arbitrability of this law under the pressure of the risk of the enforceability of the resulting award may deprive investors' appropriate protection under the applicable laws. § 4 The jurisdictional Challenges on Assets Assigned under Finance Agreements Islamic Sharia, as Christianity and Judaism, forbids taking usury or interest, which is a fixed amount of charge on loans. For that reason, Islamic banks in the UAE and all over the world, purchase assets being financed and resells these assets to their real investors and other asset purchasers on installment basis with a premium to make profits to replace interest (this is called in accounting 'sale lease-back arrangement' when the bank purchases assets from the debtor).

As part of the financing process, the person seeking Islamic financing to fund its real estate or other asset investments signs an 'asset assignment agreement'. By this agreement, the investor assigns all its rights and obligations under the sale and purchase agreement to the bank, furthermore, the bank replaces the real estate purchaser in all clauses in the agreement where the real investor's identity is indicated. As such, the bank becomes the legal owner of the real estate property.

Thereafter, the bank leases back the real estate property to the actual investor (the real purchaser) on lease to own arrangement, whereby the purchaser leases the property for a period typically between 15 to 25 years ending with ownership. Frequently, the investor does not have the option to stop the lease agreement; rather, the lease is an obligation and has a penalty if the lease period is not completed or prematurely ceased.

Many of the accounting books, International Accounting Standards (IAS) and International Financial Reporting Standards (IFRS), which are the main scientifically recognized accounting standards, classify this lease to own transaction as installment sale rather than a regular lease. This classification makes sense from a legal standpoint since the lessor does not typically have the option to terminate the lease (as in the operating lease) but rather the lease is an obligation, as is the installment sale.

However, despite Islamic financing is very common in the UAE, the UAE does not yet have a lease to own law which organizes this process.

As such, when a claimant having an Islamic financing brings an action against a real estate developer or any other asset owner, it is common to see that the respondent (the real estate property developer) raises a jurisdictional challenge that the claimant is not entitled to prosecute its claim since the property title deed is in the name of the Islamic banks and the claimant is only a lessee.

Indeed, the typical practice of the Dubai and Abu Dhabi Land Departments, which are the government agencies responsible for registering properties, in these cases is to name both the bank and the investor in the title deed of the property, whereby the bank is the owner and the investor as a lessee.

This situation is a typical financing agreement whereby the property is merely collateral for the bank's debt. However, this controversy arises out of the compliance with Islamic Sharia law, which requires actual ownership of the asset being financed by the bank. This process implies two further problematic issues including:

(i) Assignment of rights to assets being financed by the investor to the Islamic bank, and

(ii)

The title deed of the property being registered in the name of the financer rather than the real investor, being the debtor to the bank. These two issues create the possibility of a jurisdictional challenge that the investor is not entitled to commence an arbitration against the real estate property or asset sellers in general.

Legal Analysis on Assignment of Rights

The purchaser of the property is the party to the SPA, the Bank is not a party in the SPA In fact, the principal activity of banks operating in the UAE, as per article 78 of law number 10 of 1980, is receiving money from the public and granting loans rather than acquiring assets.

Under Article 90 of the same law, banks operating in the UAE cannot acquire real properties unless an investor is in default, it states that: "Commercial banks shall not engage in non-banking operations. In particular, no bank shall …b) acquire an immovable property of its own, except in... conduct of the banks business …settlement of debt" 570 .

Therefore, the true meaning of assignment of rights agreements for Islamic banks would be only as a security to the relevant bank.

The UAE Financial lease law is yet to be issued. Yet Looking at similar jurisdictions, the Egyptian Financial Lease Law allows the lessee to seek remedy directly from the real estate developer, supplier or contractor. Article 13 of the said law states:

"The lessee may have remedy directly over the supplier or contractor in all court actions which are held for the lessor in respect of the contract concluded between him and the supplier or contractor" 571 This jurisdictional challenge, in substance, misconceives the principles of the lease to own agreement and does not see through the real differences between 'lease to own' agreements and traditional lease, the following explains the matter:

The lease to own arrangement (or called by banks Ijarah), which is an agreement between an investor an Islamic bank is, in substance, a sale transaction. Under the lease to own agreements, the investor cannot terminate the lease agreement and must occupy the property for the entire lease period. Further, the investor is entitled to own the property by the end of the lease period. The assignor's failure to satisfy this lease commitment will entitle the assignee bank to sue the assignor by all other guarantees including guarantee checks and otherwise 570 law number 10 of 1980 concerning the monetary system and organization of banking 571 Egyptian Financial Lease Law number 95 for the year 1995 collaterals. This situation has distinctive features from the conventional lease agreement where the lessee can terminate the agreement by a simple notice and where the lessee does not own the underlying asset.

For that reason, any breach of contract made by the real estate developers or asset owners causes damages and consequences to the assignor (the investor) rather than the bank (the legal owner). Typical Ijarah agreements indicate the phrase that: "The Lessee shall bear the consequences of delays and defaults by the developer, as he has selected the developer."

This principle was confirmed by USC judgment number 526/2012 [Exhibit 19], which held that the lease to own contracts are sale not a lease contract and decided that: "This contract, as per its clear terms, is in substance and truth a sale contract, by which the claimant provided the first defendant a credit facility to own the property after the claimant's purchase for the property, the first defendant shall be under the obligation to pay the monthly installments in terms of monthly lease payments, which end with ownership" 572 .

The court concluded that, the assignor is the person with an inherent interest in the property and dismissed the jurisdictional challenge that the assignor was not entitled to prosecute this claim.

A similar ruling to the DCC was found by the DIFC Court of First Instance, where it found that the assignment of rights to the bank does not deprive the investor of its entitlement to commence an action where the assignment precedes the underlying purchase agreement. The court found that the assignment agreement in that dispute was dated 24 April 2008, while the sale and purchase agreement that was assigned was dated 30 March 2008. The court concluded that the assignment was a mere formality and cannot be related to the agreement that was subsequent in date. The court decided that once it is accepted that: "The sale and purchase agreement had not been entered into on 30 March 2008 when the Assignment Agreement was executed, the effect must be to prevent that assignment agreement having the effect of divesting the Assignor of his right to enforce the agreement" 573 .

Assignment Conditions under UAE law

There are three conditions under UAE law for an assignment of right to be valid: First, the assigned right must not be a future asset that is unknown on the assignment date.

Second, it must not be an asset that is not particularized in type and value; and Third, assets being assigned should be a debt of known value.

In support of the first condition, being that the asset should be completed and not futuristic, the Dubai Court of Cassation Judgment No. 188/2006 held that:

"In order for an assignment to be valid the requirement of Article 1113 of the UAE Civil Transactions Code should be met"574 .

Article 1113 of the UAE Civil Transactions Code provides:

"The following conditions must also be satisfied in order for an assignment to be valid: (a). It [the assigned right] must be completed"

In support of the second condition, being the particularization of the assigned right in terms of type and value, the Dubai Court of Cassation 188/2006 held further that:

"In order for an assignment of right to be valid, the subject matter of the right should be specified as to type and amount… the subject matter of the assignment, which is the property assigned, must be particularized as to type and amount…., failing to do so will render the assignment void."

As regards to the third condition, being that the assigned asset should be a debt of a known value, Article 1113 (d) of the UAE Civil Transactions Code states "The property transferred must be a known debt which is capable of being substituted."

Some commentators argued that assignment of rights to assets, which is being studied in this part, could be invalid since it is not a debt. However, the definition of debt in Article 1113(d) of the UAE Civil Transaction Code should not be restricted to financial debts but it could be a certain asset that is due to be received from a property developer (i.e. it is a debt on the property developer to deliver this property or asset).

Under the above conditions, it is likely under UAE law that assignment of rights to assets in financing deals especially for Islamic banks to be valid.

The Absolute vs. Relative Assignment under UAE law.

According to the theory set out below, assignment of rights to properties or assets in general in financing transactions should not restrict the assignor from prosecuting its claim against real estate developers and any jurisdictional challenge in this regard, according to this interpretation, could be misplaced.

This theory differentiates between the restricted and unrestricted assignment.

The restricted assignment (assignment without recourse) means that the right of the transferee (the bank in this case) to satisfy its debt from the transferor (the investor) is restricted to the assigned assets itself (the property) and the transferee cannot recourse upon the transferor to satisfy its debt or any part of it in the event that the assigned right does not or is insufficient to satisfy the debt.

The unrestricted assignment (assignment with recourse) means that the transferee (the bank) is permitted to pursue and demand satisfaction of a debt from the transferor (the investor) if the transferred right cannot satisfy the debt (the financing amount) whether fully or partially.

Under UAE law, the UAE Civil Transactions Code, the restricted assignment (assignment without recourse) is defined in Article 1108 (2) in the UAE Civil Transactions Code and the unrestricted assignment (assignment with recourse) is defined in Article 1108 (3) of the UAE Civil Transactions Code.

Article 1108 of the UAE Civil Transactions Code states that:

"( 1) an assignment shall be restricted or unrestricted.

(2) A restricted assignment is one the execution of which is restricted to a (particular) debt owed by the transferor to the responsibility of the transferee or (liability in respect of) particular property in his possession by way of trust or guarantee.

(3) An unrestricted assignment is one, which is not restricted to any of the foregoing, even though such (debt or property) may be in existence"

As such, in a restricted assignment, the assignee can only recover its debts via the assigned right or asset, and therefore, the transferor is no longer liable to the transferee. In contrast, in the unrestricted assignment, the transferee has the right to recourse on the transferor.

According to the above, and in order to differentiate the type of the assignment in an agreement, in a restricted assignment, the assignment agreement should clearly state that the assignment is the full and final settlement of the transferor's debts. This is not the case in typical assignment agreements with banks, where banks frequently incorporate provisions enabling them to pursue the satisfaction of debts under any other collateral and, in many occasions, banks receive guarantee checks from debtors to enforce them upon default.

Therefore, the assignment of right being discussed in this part should correctly be classified as un-restricted assignment (assignment with recourse), which entitles the bank to continue prosecuting the debt from the investor and should in turn enable the debtor (the investor) to prosecute claims from the seller of the underlying asset.

The UAE law recognized, in case of unrestricted assignment, the continued liability of the investor to the bank and therefore allowed the transferor to claim its rights from the obligator (the real estate developer) since the obligator's default will render the investor liable to the bank for the original debt or any part of it.

As per Article 1121 of the UAE Civil Transactions Code, "The transferor may claim from the obligator the debt or the property that he owes him, if the transfer is not restricted to any of these."

Reference to an arbitration clause under the Federal Arbitration Law:

The UAE law in this regard is in line with Article 7.2 of the UNCITRAL Model Law which provides that:

"The reference in a contract to a document containing an arbitration clause constitutes an arbitration agreement provided that the contract is in writing and the reference is such as to make that clause part of the contract" 575 Therefore, certain views are of the opinion that the assignment of an agreement, as a document, should include a specific reference to the arbitration clause otherwise it could not be valid. However, another view could consider the assignment not as a reference but as a new agreement replacing all the provisions of a previous agreement, including the arbitration clause.

On balance, the use of Article 5.3 of the Federal Arbitration Law to defend the jurisdiction of an arbitral tribunal is a strong argument in this context.

Case Laws on Assignment of Rights:

The Dubai Court of Cassation -Civil Judgments -Appeal No. 40 / 2004 576 decided that in the event that an arbitration clause is part of a contract, the novation or assignment of such contract, based on the acceptance by the assignor and the assignee then the arbitration clause shall be binding to the transferee.

In a relatively recent decision dated 16 December 2015, the Dubai Court of Cassation issued the first case law addressing directly this jurisdictional challenge. The court's decision number 155/2015577 [Exhibit 5] reviewed a dispute where a jurisdictional challenge was raised by one of the parties, which contended that the case should be dismissed since it was raised by an unrelated party to the dispute. In particular, the defendant argued that the Court of Appeal misconstrued the relationship between the parties since the claimant does not own the property, which was assigned to a bank.

The defendant further argued that the Court of Appeal received a letter from the Dubai Land Department, which confirms that the title deed of the property, subject to the dispute, is registered to the owner, which is an Islamic bank and the claimant is only a lessee as per a "lease to own" arrangement.

As such, the defendant submitted a jurisdictional challenge and demanded to dismiss the case since the claimant is not a party to the contract (it is only a lessee to a lease to own relationship with the defendant). Therefore, the defendant argued that the claimant has no entitlement or legal capacity to bring the action unless the claimant settles all obligations towards the bank.

The Dubai Court of Cassation dismissed this challenge, the court cited the Court of Appeal's judgment which found that:

"As per the documentary evidence and the contract for sale being in dispute, the bank …… purchased the property, the subject of the dispute, to the benefit of the first claimant, therefore, all rights related to the sold The above case law should provide guidance on this jurisdictional challenge, where even the rights of an investor purchasing a property from a property developer was assigned to a bank, the investor remains entitled to overcome this hurdle and prosecute a claim action against the developer for breach of the assigned contract.

The Dubai Court of Cassation looked through the facts and found that the bank has acquired the title of this property as a security for its financing to the investor, therefore, the bank purchased this asset for the benefit of the investor.

Accordingly, the jurisdictional challenge raised by the property developer against the investor was dismissed.

A similar finding to the above was found in one of the DIAC arbitral awards issued in 2016 579 .

A further issue to this jurisdictional challenge can be raised in arbitration cases. Typically, the assignment of right by the investor to the bank does not specify the arbitration clause. As set out in this chapter, in the event that a party does not specify an arbitration clause while assigning its rights to an agreement, this assignment shall not be valid for the arbitration clause unless the assignor specifies the assignment of the arbitration clause itself. § 5: The jurisdictional challenges Related to Failure to Assign Specifically the Agreement to Arbitrate

Frequently, the formation of construction contracts takes a complex process, including a tendering process, where the contractor or the developer issues the tender documents to the shortlisted main contractors being considered for the tender. Following the completion of the commercial and technical analysis and choosing the contractor that the developer will work with, this selected contractor issues an acceptance letter and signs the tender documents that were previously sent by the developer to the contractors. This is a common way of offer and acceptance in this industry, where many technical drawings are exhibited to contracts and standardized tender documents need to be in place to make sure the tendering process is standardized.

In many of these cases, the tender documents refer to FIDIC conditions (which are prepared by the Fédération Internationale des Ingénieurs-Conseils or the international federation of consulting engineers); the FIDIC conditions have a standard arbitration clause as a dispute resolution mechanism.

Two issues were faced frequently by case laws in the UAE where this process of reference to arbitration agreements has been problematic with regard to the jurisdiction of an arbitral tribunal: 578 First) Where the arbitration clause is included in the tender documents based on which the acceptance letter for the tender documents is issued by the contractor as a general acceptance that is not specifying the arbitration clause; and

Second) The reference to the arbitration clause is made by reference to the DIFIC conditions, which are in turn referred to in the tender documents. In this case, again, the acceptance letter for the tender documents is a general acceptance letter not specifying the arbitration clause.

The case laws in Abu Dhabi are consistently against giving jurisdiction to arbitral tribunals under the above circumstances; accordingly, arbitral awards involving any of the above two issues were being annulled.

In contracts, the Dubai Courts until 2009 were consistent in rejecting the jurisdiction of arbitral tribunals in the event any of the above two cases occurs.

However, in 2010, the Dubai Court of Cassation started to accept this reference and transformed to be more pro-arbitration.

The following illustrates the case laws supporting the above conclusions: Importantly, the Supreme Courts in the above cases further confirmed that in case if that reference to the tender documents is mere general reference without specifying the arbitration clause to prove the parties' specific knowledge of the arbitration clause included in this agreement, in such a case, the reference does not extend to the arbitration clause. As such, the arbitration clause shall not be considered as agreed upon consensually between the parties.

Accordingly, as a matter of principle under UAE law, the reference to an arbitration clause is not achieved unless such reference includes specificity to the arbitration clause, which is included in the document that is being incorporated by reference to another document.

Therefore, the arbitration clause in these cases is null and void and the jurisdiction of the arbitral tribunal in these cases would be incorrect, which makes the competent forum to prosecute any dispute is the national courts having jurisdiction, applying the jurisdictional rules in the absence of explicit choice by the parties.

ADCC 20 for 2013 commercial stated the same principle above. The court further found that the exhibits to the contract that included an arbitration clause were not signed by the parties and therefore the arbitral tribunal could not uphold jurisdiction.

The court confirmed that:

"In case an agreement includes exhibits or schedules, it is not necessary, as per the general rules, that the contracting parties should sign them since it is sufficient that the agreement prescribes that such exhibits and schedules are part of the agreement entered into by the parties. These exhibits and schedules are merely detailed information for the conditions that were agreed upon between the parties. However, if the exhibits include an additional clause as the arbitration clause, this clause shall not be valid between the parties unless these exhibits are signed" 580 .

Similarly, the ADCC 718 for 2012 annulled an arbitral award since the reference in the agreement to the tender documents that included the arbitration clause did not specify the agreement to arbitrate.

The judgment states that:

"It is evidenced by the documents that the subcontract agreements did not include an arbitration clause, since these contracts referred to the general conditions for contracts issued by the claimant and include in a document separate document from the subcontract agreements. However, this reference did not include a specific reference to the arbitration clause. Therefore, the defendant could be unaware of the arbitration clause as an exceptional condition included in the general conditions of the contract and was not able to take a position or free consent towards this condition whether with acceptance or rejection" 581 .

In a deviation from the case laws set out above, the DCC 73 for 2010 accepted the arbitral tribunal's jurisdiction and found that the party objecting the arbitral tribunal's jurisdiction discussed the arbitration agreement, was certainly aware of it and did not contest it. The court used these surrounding circumstances to as supporting grounds to deny an award debtor's request to set aside an arbitral award.

This case law is unique in this context, therefore, set out below is a summary of the facts of the case:

-The tender documents issued by the contractor included an arbitration clause; the tender documents were not signed by any of the parties.

-

The acceptance letter was issued by the subcontractor and included a general acceptance to the tender documents, without specifying the acceptance of the arbitration clause.

-

The finally signed agreement did not include any arbitration clause; it just included a general reference to the unsigned tender documents, which included the arbitration clause.

-

The contractor initiated an arbitration action against the subcontractor and was successful in being granted an award.

-Later, the subcontractor sought to annul the award and claimed that the arbitral tribunal does not have jurisdiction. The subcontractor's case was predicated upon the general rule that was set forth in ADCC 214 for 580 -

The subcontractor, being the award debtor, was successful in this jurisdictional challenge in the Courts of First Instance and the Court of Appeal. Accordingly, the arbitral award was set aside.

-

The Dubai Court of Cassation overturned the Court of Appeal's decision, ratified the award and upheld the arbitral tribunal's jurisdiction.

In doing so, the Dubai Court of Cassation considered that the arbitration agreement is a typical agreement that contains an offer and acceptance, therefore the main contractor offered the arbitration agreement [in the form of the tender documents] to the subcontractor [the objecting party]. The form of the offer was the tender documents and the subcontractor accepted that offer by issuing the acceptance letter.

o

It is not necessary for a party to sign an arbitration agreement as long as it is aware of it, did not deny it, negotiated and accepted it and did not contend that such acts were true.

o

The subcontractor [the party claiming invalidity of the arbitration agreement] is not allowed to accept part of the tender documents [being the execution of the contract] while rejecting the other part being the arbitration agreement.

o

The acceptance letter implies acceptance to all conditions in the tender documents, including the arbitration clause.

In the court's wording: "The acceptance letter is a written evidence, in addition to the other documents, that expresses the common will and intention of the parties to arbitrate as stated in clause 3-67 of the tender documents, which is an integral part of the main agreement. It's not necessary to have the defendant's signature on these conditions [which included the arbitration clause] since the defendant discussed these conditions and did not argue that these conditions were issued to it and that the content was correct and was included in the invitation to tender and the contract documents, which referred to these conditions. This effectively provides the same effect of the written signed document. The defendant cannot and is not permitted to accept the content of the document and exclude the arbitration clause and accordingly and the challenged judgment erred in the application of law and the documentary evidence and deficiency is reasoning and therefore should be overturned"582 [Emphasis added] As such, the court did not put a general rule that the general reference to the tender documents is an acceptance to the jurisdiction of an arbitral tribunal. Rather, the court resorted to other means to prove that the party contesting the enforceability of the jurisdiction of an arbitral tribunal did discuss the conditions of the arbitration clause and was aware of it.

Similarly, the DCC 100/2004 established that the reference to FIDIC rules (the judgment referred to specifically to FIDIC rules), which provide for arbitration as the competent jurisdiction, is sufficient to prove the parties' agreement to arbitrate without the need to repeat the same clause in the contract documents.

Conclusions:

Parties should be mindful when incorporating an arbitration clause by reference to another document and must ensure that the arbitration clause is specifically referred to in the acceptance letter and the other document that is being referred to and that the arbitration clause is signed by all parties. Failing to comply with this procedure may expose a contracting party to a subsequent jurisdictional challenge.

Generally, the reference to an arbitration clause included in another document (such as tender documents or FIDIC conditions) shall not be enforceable under UAE law.

In broad terms, an arbitration clause included in an exhibit to a contract, where such exhibits are not signed by the parties shall not be enforceable under UAE law since it does not provide certainty of knowledge and consent of a party to enter into arbitration.

In actions to enforce the arbitration jurisdiction, parties and law firms having this problematic condition may rely on the surrounding facts and circumstances forming offer and acceptance to prove that the relevant arbitration clause is valid; such evidence may include actual knowledge, wilful blindness, and estoppel.

However, it should be noted that such evidence is more likely to be accepted in Dubai Courts than Abu Dhabi Courts or the Union Supreme Court.

The new Federal Arbitration Law

Considering the controversy set out above, the new Federal Arbitration Law establishes that reference to an external agreement having an arbitration clause shall be a valid reference and the arbitration clause will therefore be enforceable. However, this reference needs to be specific to the arbitration clause. This approach bears no material difference from the principles laid down in the above jurisprudence.

Article 5.3 of the new Federal Arbitration Law states that:

"A reference in a contract or any other document containing an arbitration clause constitutes an Arbitration Agreement, if the reference is such as to make that clause part of the contract" Also, Article 7.2 of the Federal Arbitration Law provides that

"An Arbitration Agreement shall be deemed to be in writing if: (a) it is contained in a document signed by the Parties or in an exchange of correspondence or other written means of communication or in the form of an electronic message in accordance with the applicable rules of the State concerning electronic transactions. (b)

There is a reference in a written contract to any model contract, international agreement, or any other document containing an arbitration clause and the reference is such as to make that clause part of the contract"

We are yet to assess the UAE courts' interpretation and application of this Article. However, it appears that there is no substantial improvement in this regard since the Federal Arbitration Law appears to confirm that the general reference to an agreement containing an arbitration clause shall not be enforceable unless that reference is specific to the arbitration clause itself. In this regard, the law states that "and the reference is such as to make that clause part of the contract" 583 . Therefore, the problematic issue set out above remains following the introduction of the Federal Arbitration Law. § 6: The jurisdictional Challenges on Piercing the Corporate Veil in the UAE Law

The general rule of Limited Liabilities Companies is that the shareholders of the company are not liable for the liabilities of the Limited Liabilities Company.

Article 72 of the UAE Commercial Companies Law defines Limited Liabilities Companies as follows:

"A Limited Liability Company shall have a name derived from its objective or from the name (s) of one or more partners, provided that name of the company shall be followed by the expression 'Limited Liability Company' or in short 'LLC'. In the event of a sole proprietorship, the name of the company shall be accompanied with the name of its owner and followed by the expression "sole proprietorship with limited liability" 584 . Union Supreme Court, 745/Judicial Year 27 [Exhibit 6] state that:

"It is settled under the jurisprudence of this court that a company has separate finances and an independent legal personality, and that those independent finances and legal personality are independent of the finances and personalities of the shareholders to it. The fact that the shareholders of the company are themselves shareholders in another company does not make those two companies one company, nor does it render either of those two companies liable for the debts or obligations of the other arising out of the business of either of them" 585 Therefore, in principle, the shareholders of an LLC company are not liable to the acts of their subsidiaries; however, the corporate veil in these circumstances is pierced, based on an established assumption of responsibility by the shareholders of a limited liabilities company.

Therefore, one of the limited exceptions to the limited liability of shareholders that could provide an arbitrator a safe ground for piercing the corporate veil is when the holding company or shareholders explicitly assume the liabilities of the subsidiary or the explicitly assume the responsibility on the subsidiary's acts or contracts. 583 Piercing the corporate veil is the legal doctrine used to describe an action pursued against a company that ultimately leads to personal liability of the shareholders wherein the corporate structure limiting liability is disregarded. This personal liability opens shareholders' bank accounts, property interests, and other assets to risk.

Piercing the corporate veil under certain circumstance could be related to the high degree to which the parent company has relevance and superior knowledge of the industry, coupled with knowledge of the subsidiary's system, and that it is foreseeable that the subsidiary or its employees would rely on the parent's superior knowledge.

Arbitrators and parties taking the UAE as the seat of their arbitration must always keep in mind that arbitration is an exceptional dispute resolution mechanism and therefore an arbitral tribunal's jurisdiction is limited only to the scope of the arbitration agreements as per the express consent of contracting parties.

In particular, the jurisdiction of an arbitral tribunal should be limited to the parties to the underlying agreement only and not any other parties. This presumption should be the basis of an arbitral tribunal's jurisdiction unless other rules exist under the applicable procedural law, which confers special power upon the arbitral tribunal to join a party that is not a contracting party.

Since an arbitral tribunal's jurisdiction is primarily derived from the parties' express agreement, when piercing a corporate veil due to reasons that could be related to the high degree of dependence of a subsidiary on its holding company, the holding company could have strong argument that it did not consent to be a party to the arbitration agreement. Therefore, the holding company may, and frequently does, raise a jurisdictional challenge that the arbitral tribunal does not have jurisdiction over the dispute, while in the same dispute, the arbitral tribunal might validly have jurisdiction with respect to the subsidiary.

Therefore, whilst piercing the corporate veil is common under certain circumstances, in national courts' practice; piercing the corporate veil in the arbitration is a complicated matter due to the limited jurisdiction of arbitral tribunals and the inherited and rooted principle of the exceptionality of the arbitration as a dispute resolution mechanism.

Case Laws for Piercing the Corporate Veil in Arbitration

In the event that a Limited Liabilities subsidiary is a litigant party in an arbitration, a party may request to include the holding company as a party to the arbitration for different reasons that may be related to the involvement of the holding company in the execution of the contract. However, this may be inadequate under UAE law and may lead to a jurisdictional challenge whereby the holding company may claim that it did not agree to arbitration and was not a party to the underlying agreement being invoked in the arbitration.

The insistence on including the holding company as a party to arbitration and acceptance by an arbitral tribunal to this inclusion may eventually lead to setting aside the arbitral award based on Article 216.1(c) of the CPC586 .

The UAE national courts are generally conservative in piercing the corporate veil. However, in the event that any prejudice caused by the shareholders of a limited liabilities company to third parties was because of the corporate veil, involving fraud, deceit or gross negligence; this could lead to piercing the corporate veil in the judiciary.

In arbitration, as will be discussed in the following paragraphs, arbitral tribunals must recognize that arbitration is an exceptional forum for dispute resolution and the jurisdiction of an arbitral tribunal is subject to matters explicitly agreed to be referred to arbitration by the party. For that reason, arbitrators must be conservative when including a non-contracting party in an existing set of arbitral proceedings, including the holding company, which is the subject of this discussion.

The main jurisdictional challenge here is about consent. Arbitration is by definition a consensual process. Therefore, if the shareholders of an LLC company did not enter into an arbitration agreement, it becomes increasingly difficult for arbitral tribunals to uphold jurisdiction on the holding company or shareholders of a limited liability company.

Position of Dubai Courts on Piercing Corporate Veil in Arbitration

With few exceptions, the general rule, as the UAE jurisprudence confirms, is that if a Limited Liabilities subsidiary is a party to an arbitration, the inclusion of the holding company in the arbitration as a co-respondent is generally inappropriate under UAE law. In particular, if the holding company objects to the jurisdiction of the arbitral tribunal, this could lead to setting aside the resulting arbitral award based on Article 216.1(c)587 of the CPC.

In support of this position, DCC decision 277 for 2002 annulled a DIAC arbitral award for USD 13.5 M. The court found that the arbitral tribunal lacked jurisdiction since the award was issued against the holding company that was held liable for the acts of its subsidiary.

The facts of the case are related to an agreement between the claimant (which turned to be the award creditor) and the respondent (a holding company). The agreement contained provisions that preclude the respondent from competing with the claimant. However, the respondent's subsidiary did compete with the claimant. Therefore, the arbitral tribunal determined that the holding company is in breach of its contract with the claimant since the subsidiary is related to it.

However, the court found that the acts of the subsidiary are distinctly separable from the acts of the holding company, whereby the subsidiary is not a party to the arbitration agreement. Therefore, the Court of Cassation found that the arbitral tribunal exceeded its jurisdiction by rendering an award against the holding company based on the acts of its subsidiary that is not a party to the arbitration agreement.

In equity, and in a critical view to the decision, it appears that the arbitral tribunal may have reached a sensible decision, where it held that the holding company is responsible for establishing its subsidiary to compete with the claimant and therefore unduly contravened the underlying agreement that is subject to the arbitration clause being invoked. However, the court applied a conservative approach and separated between the holding company's acts and the acts of its subsidiary. The court found that the acts of the subsidiary against the claimant are based on the decision of the subsidiary itself rather than the holding company.

The court reasoned that arbitration is an exceptional dispute resolution mechanism and, therefore, the arbitral tribunal's jurisdiction should be limited only to the scope of the arbitration agreements as per the agreement of the contracting parties and between the same parties to the arbitration agreement only.

The court further relied upon Article 276 of Commercial Companies law 588 and concluded that merger is the disappearance of one or more of the companies into one of these companies or the disappearance of one or more companies and the establishment of another company, which takes over the rights and obligations of such companies. As such, it shall not be a merger getting a company (as a separate entity) under the umbrella of another company, even if the acquiring companies owned most of the shares of the subsidiary and accordingly the holding company controlled the management of the subsidiary.

The court determined that "the holding company has a separate legal personality than the subsidiary and each of them has its own identity, therefore, each company shall not be responsible for the liabilities or the litigations of the other"589 .

Whilst this case law does not address the matter of piercing the corporate veil directly, it nonetheless provides a clear indication that the boundaries between a subsidiary and its holding company must be maintained. Importantly, the case law confirms that the power conferred upon an arbitral tribunal to uphold jurisdiction on an entity that is not the actual party to the arbitration agreement may cause a serious jurisdictional challenge during the enforcement of the eventual award.

DCC No. 65 for 2012: In DCC in this decision, the award creditor sought to ratify the award before the Dubai Court of First Instance. The award debtor brought a counter case seeking to annul the award on the ground that the award included a party that is not a contracting party to the arbitration agreement.

588 Article 276 of the Companies Law states that "Even if under liquidation, a company may be amalgamated with another company of the same or of different kind. Amalgamation shall be by either of the following methods:

By merger, i.e. say by the dissolution of two or more concerns and transfer of their liabilities to an existing concern.

By consolidation; i.e. by the dissolution of two or more concerns and the incorporation of a new concern where to all the liabilities of the dissolved concerns are transferred.

An amalgamation resolution shall be adopted by mutual agreement between desirous parties of the same in accordance with the established status concerning the amendment of the company Memorandum or Articles of Association. The amalgamation resolution shall be effective only after the obtainment of approval of the concerned local authorities as defined herein in conformity with the form to which the company was transferred."

The Dubai Court of First Instance ratified the award, the Court of Appeal upheld the Court of First Instance's decision, however, the court retroactively excluded the party that was included in the arbitral award and was not a party in the arbitration agreement.

The award creditor filed a challenge in Cassation and argued that the Court of Appeal's exclusion of a party from the arbitration was an invalid exercise of its supervisory authority given the res judicata of the arbitral award, which should prohibit the court's review of arbitral awards substantively.

The DCC dismissed the award creditor's argument, upheld the Court of Appeal's decision, and confirmed that the award should have been issued against the contracting party that was a party to the arbitration agreement alone.

Again, this decision is not related directly to piercing the corporate veil, but the decision confirms the general rule that the UAE courts are adopting a conservative approach concerning the inclusion of a party in the arbitral award, where such party is not clearly a party to the arbitration agreement.

As such, parties and arbitrators may need to balance the following factors:

First, the degree to which the enforcement possibilities that would be improved by including the holding company in the award by virtue of piercing the corporate veil. This entails that, in case the possibilities for the enforcement of the award are less likely to be improved by including the holding company in the award or in case the subsidiary that is the true party to the arbitration agreement is known of having assets and not leaving its judgments unsatisfied. Under these circumstances, in order to avoid jurisdictional challenges before the judiciary, litigant parties and arbitral tribunals may consider disregarding the inclusion of the holding company or the shareholders as a party to an arbitration.

However, if the inclusion of the holding company enhances the opportunities for enforcement, a risk-reward analysis should be made by the arbitral tribunal and the party seeking the joinder, considering the following matters:

First, the degree to which the holding company actually intervened and had an active role in the underlying agreement and whether such grounds to include the holding company as a party to arbitration are sound; and

Second, the existence of fraud by the holding company to conceal or reduce the subsidiaries' assets in an attempt to avoid enforcement of the arbitral award.

Third, the possibility of opposing the award in its entirety before the judiciary and whether the holding company could be able to challenge the validity of the entire award by relying on the notion that the arbitral procedures were shaded with irregularity, as per Article 216.1(c) of the CPC590 .

In general, having studied the UAE law on this topic, it may be well found that, generally, the more conservative and safe approach is to exclude the holding company from the arbitration that it may otherwise be a party to under the notion of piercing the corporate veil.

Attempts to Hide Assets by the Holding Company

If a holding company tries to hide assets of the LLC subsidiary to the detriment of creditors, this could be a valid ground for piercing the corporate veil under UAE law. However, the threshold to prove hiding assets could be high.

This notion is supported by the following case laws:

In DCC judgment number 75 / 2008 [Exhibit 35], the court established that hiding inventory from a limited liability company's book of accounts that does physically exist as per the expert's report in order to prejudice creditors of the company represents willful misconduct. The judgment also indicated that it is illogical that the company would have been in this position [deteriorated financial position] without an agreement and arrangement between the director of the company and the partners. Therefore, both the director and partners of the limited liability company were personally liable for such debts.

The judgment states that:

"It is established as per the jurisprudence of this court that each shareholder in a limited liability company shall be liable only to the extent of his share in the capital. However, as an exception of this principle is what the law established to set aside this principle when the shareholder has used this principle for as a means or cover for his actions and the actions he took contrary to the company's Article of Association. This entails prejudice to the other shareholders or creditors as long as these actions involve fraud, deceit or gross negligence. In this case, the principle of limiting the responsibility of the shareholders within the limits of their stake in the capital is not applicable; the shareholders will be liable in his personal capacity for such acts so that the impact of such acts extends to his own money:

The court finally concluded that:

"Since the expert report proved (which is undisputed by the petitioners) that the petitioners' company achieve net profits for the period from 2003 till 2006 for AED 13.7 million dirhams and the balance sheet of the company as of 30/12/2006 which showed that the most important asset is the inventory which amounted to AED 6 million dirhams. While that inventory does not exist in the company and the value of liabilities on the company is a million dirhams. Thus, the outcome of the expert's report clearly reveals a serious mistake committed by the Director of the company ...... for computers and endorsed by the shareholders in the company, which amounted to willful misconduct meant to prejudice creditors of the company, including the claimants. That misconduct is represented by hiding the company's funds and whether the company achieved earnings or its owned assets, which represent a guarantee to creditors without clarifying these funds or assets in the financial statement of the company and its documents. This shows the violations of the director of the subsidiary was capable of satisfying the award. However, in other circumstances, piercing the corporate veil could be necessary to ensure that claimants obtained the full satisfaction of their arbitral awards.

On the other hand, an identical arbitration case with the same facts and circumstances I acted on as a counsel did pierce the corporate veil. This decision was ratified by the Dubai Court of Appeal decision number 150/2017, the case is now being litigated before the Dubai Court of Cassation. I am waiting, with interest, for the results.

Partial versus Entire Annulment of Awards

Let us assume, for the sake of analysis, that an arbitral tribunal is prosecuting a case where the subsidiary company is a party to an agreement while the facts and circumstances of the case demonstrate that the subsidiary company, that is the contracting party, has a high degree of dependence on the holding company and that the holding company demonstrated to the claimant it has a high degree of relevance to the obligations being performed under the underlying agreement that included the arbitration agreement being invoked in this arbitration.

Assuming that the arbitral tribunal is convinced of the holding company's involvement in the case and decides accordingly to pierce the corporate veil and uphold jurisdiction on both the subsidiary and the holding companies as respondents in arbitration and issues an award against both of companies jointly and severally in order to increase the claimant's chances to enforce the award.

Assuming, further, that the UAE courts, for reasons set out above, is not satisfied with piercing the corporate veil.

In this case, will the UAE courts annul the entire award or alternatively will the UAE courts ratify the award against the subsidiary while only nullifying the award with respect to the holding company?

There is no case law found that could answer this question directly. However, the UAE courts showed a certain degree of flexibility with respect to the partial nullity of awards as determined in DCC 307 for 2002 593 when the DCC annulled an award partially with respect to interest and kept the remaining elements of the award valid.

However, the following defense can be argued to annul the entire arbitral award based on this jurisdictional challenge:

Under 216.1.C of the CPC 594 , the award debtor can argue, with some reasonable grounds, that the arbitral tribunal exceeded its jurisdiction by including a party in the arbitration proceedings that is not truly a party to the arbitration agreement. This position could lead the award debtor to argue that the entire arbitral 593 proceedings were shaded with irregularity and nullity, where such improper inclusion of the holding company into an arbitration could arguably involve numerous procedures, documents, requests, oral arguments, witnesses and submissions, which are not related to the jurisdiction of the arbitrators.

Therefore, the ground for nullity in 216.1.c of the CPC which states "if there is a nullity in the award or a nullity in the proceedings having an effect on the award"595 may (and probably likely) to apply under these circumstances.

Conclusions on Piercing Corporate Veil

Whilst piercing the corporate veil is not uncommon before national courts, piercing the corporate veil in arbitration includes considerable risks due to the inherently limited jurisdiction of arbitral tribunals and the rooted principle of the exceptionality of arbitration as a dispute resolution mechanism under UAE law.

Under the UAE arbitration seats, parties to arbitration and law firms acting on their behalf as well as arbitrators may consider avoiding this jurisdictional risk unless a mindful consideration of the following conditions is made:

First, the basis for piercing the corporate veil should not only be the high degree of involvement of the holding company or certain acts or articles in the newspapers. Rather, the reasons for piercing the corporate veil should be a clear assumption of obligations from the holding company on behalf of its subsidiary. Alternatively, there should be a clear, proven act of fraud whereby the holding company is attempting to avoid liability by taking the subsidiary only as a shield to hide its assets or where the assets of the subsidiary are unduly taken by the holding company.

Second, parties and arbitrators should consider the benefit of taking the risk of this jurisdictional matter before national courts, which may set aside the eventual award on this ground. Further, parties should consider whether the inclusion of the holding company could realistically increase the chances of enforcement. This can be the case where the holding company owns substantially more assets as compared with the subsidiary.

TITLE 2: THE JURISDICTION FOR COMPLEX ARBITRATIONS IN THE UAE

International disputes often involve multiple contracts. Multi-contract disputes represent a difficult question for the international arbitral process, most frequently arising in the form of issues of consolidation, intervention and joinder in case of multi-parties. This chapter studies the narrow issue of cases when two or more different arbitrations arising out of different contracts may be consolidated into a single arbitral proceeding. The study addresses the treatment of consolidation by institutional arbitration rules and the national courts in the UAE.

This is a more focused study on the sources of an arbitral tribunal's power to decide on consolidation including the institutional rules, the intent of the parties to consolidate and the legal framework addressing consolidation in the absence of explicit provisions supporting consolidations. The case laws in this regard shall include the UAE as compared with France, England, and the US, in addition to decisions by arbitral tribunals under ICSID arbitration.

The rules regarding consolidation, joinder and intervention in cases before national courts are intended to foster efficient proceedings and to avoid the possibility of inconsistent results.

However, this approach is not entirely applicable to arbitration, which is inherently a consensual process; therefore, an arbitral tribunal should identify the powers conferred upon it to order non-consensual consolidation.

Where any of the parties have not consented to consolidation (most frequently for obstructive reasons), and where national legislation does not provide explicit provisions permitting consolidation, many arbitral tribunals do not find themselves having the power and jurisdiction to order non-consensual consolidation, which is contrary to the fair administration of justice, and promotes significant inefficiencies and conflicting results.

This argument supporting fragmentation of arbitrations has been frequently abused by parties to oppose the proceedings and make it increasingly difficult for claimants to prosecute their claims.

Many international arbitration conventions (and the major institutions in the UAE) do not address expressly the subject of consolidation of arbitral proceedings.

However, consolidation of multi-contract arbitration could also have disadvantages, which may outweigh their perceived benefits. This may, in particular cases, favor one party at the expense of a counter-party where, for example, the parties intended to have separate agreements and contemplated that a dispute under each agreement should not be conflated with other agreement.

Another problematic issue in consolidating multi-contract arbitrations is the question as to which arbitration agreement will be invoked by the party demanding consolidation and whether the arbitral tribunal can bring the remaining arbitration agreements under the different contracts underneath that arbitration agreement being invoked.

For example, assume two parties concluded tens of contracts that are related to the same economic transaction.

Assume that one party sought to consolidate the disputes in all contracts; it may have two routes to do so:

The first alternative, the party seeking consolidation may rely on one arbitration agreement. In this case, the arbitral tribunal may not have jurisdiction to bring the remaining arbitration agreements underneath this arbitration clause since, in this case, it will be exceeding its substantive jurisdiction, which is a ground to set aside awards in the UNCITRAL Model Law and, therefore, in many jurisdictions.

The second alternative, assume, in the same example that the arbitral tribunal decided to activate the entire arbitration agreements. Can the arbitral tribunal do that despite that objecting party's entitlement to appoint different tribunal members for each case as per the literal interpretation of each arbitration agreement?

This has several practical implications. In an arbitration case in which I represented the claimant, the respondent demanded to create thirty-three different arbitral tribunals (which is ninety-nine different arbitrators since each tribunal is a three-party panel) to prosecute the action that is related to thirty-three interrelated contracts between the same parties. When the arbitral tribunal decided in my client's favor after extensive pleadings, the respondent decided to challenge the tribunal before the administrative authority of the arbitral institution. In particular, the respondent demanded to recuse the arbitral tribunal since it was allegedly unfit to serve. Further, the respondent raised a case before national courts against the panel members since they were allegedly negligent in performing their obligations.

As explained later in this dissertation, it is the case that most national legislatures, courts and tribunals have resolved questions of consolidation by reference to the parties' arbitration agreements providing for consolidation where contemplated or specifically agreed.

The fair administration of justice in multi-contract arbitration situation is well expressed by the following quote by Professor Bernard Hanotiau in his book Multiparty, Multi-contract, Multi-issue and Class Actions where he posed that:

"Arbitral institutions and arbitrators therefore have a correlative obligation to make sure that the duty of good faith is respected by the parties. Consequently, they should, by all means within the limits of their rules or prerogatives, make it impossible for a party to jeopardize another party's case by abusing its rights and unduly opposing the conduct of a single arbitration or joinder of parallel proceedings" 596 .

Indeed, while objecting consolidation may be for genuine reasons, in many other cases the objecting party to consolidation is somehow abusing the institutional rules. This challenge is commonly driven by an intention to sabotage the proceedings by an obstructive behavior, and this attitude should be confronted by arbitral tribunals. However, while doing so, the tribunal should consider carefully its powers in order to attain an award that is enforceable at law.

In this case, the main factor will be the enforceability at law of the award, which is frequently one of the main factors affecting tribunals' analysis and conclusions.

Objections for consolidating compatible contracts in a single set of arbitral proceeding, will cause the commencement of parallel proceedings involving the same issues and possibly the same parties, which in turn would lead to conflicting results, significant duplications and unnecessary additional costs.

CIArb Practice Guideline 15 provides "Consolidation involves turning or combining all the related disputes into a single arbitration. It may result in the arbitral tribunal having the right to issue a single award determining all the issues which have arisen between the different parties involved" 597 .

Contracting parties in a construction project, for example, may agree to consolidate all claims in a single arbitration proceeding as a means for reaching a holistic resolution of disputes, which are frequently connected. For example, a construction project may involve various separate contracts among the owner, the contractor, subcontractors, engineers (design consultants) and project managers.

Despite the contracting parties' option to demand separate proceedings, they may choose to join all disputes in one proceeding in order to pool and share their defense resources, materials and related facts. Furthermore, consolidation prevents inefficiencies and preclusion problems caused by multiple awards or judgments on the same facts and issues. 598 This chapter will focus on consolidation in case the following conditions exist:

-The underlying agreements being consolidated are closely related, -

The agreements are between the same parties, -

The arbitration agreements are compatible, and -

The legal questions and the relief sought under the agreements are of similar nature.

Sources of an Arbitral Tribunal's Power

Once the contracting parties validly agree to arbitration, the sources of powers conferred upon an arbitral tribunal can be summarized as follows:

-

The power conferred upon an arbitral tribunal by applicable procedural law This chapter will discuss the views and doctrines supporting an arbitral tribunal's decision to consolidate, in a single set of arbitral proceedings, multi-contract arbitration where certain provisions exist such as compatible arbitration clauses being included in each contract and that all contracts are related to the same economic transaction.

This does not mean that this dissertation is favoring consolidation as a matter of principle that should be applied consistently for all decisions or under all circumstances. On the contrary, consolidation in certain cases is indeed inappropriate.

However, this Chapter shall study the supporting views to consolidation, while Chapter 3 of this Title shall discuss the opposing views to consolidation.

In determining an arbitral tribunal's procedural powers for arbitration cases seated in the UAE mainland, it may not be sufficient to refer the arbitration agreement or the institutional rules. Rather, the UAE Federal Arbitration Law, which is the procedural law governing the arbitration by the choice of the parties and the lex arbitri must be taken into consideration as an essential power conferred upon an arbitral tribunal.

Section 1 Consolidation of Arbitration under UAE law

In exercising its jurisdiction under UAE law, an arbitral tribunal is not bound by any procedures except the provisions stipulated in the Repealed Arbitration Chapter of the CPC (or now the Federal Arbitration Law). Therefore, it is fair to say that the UAE law conferred on arbitral tribunals the powers to determine generally procedural matters within the limits established by Article 216 of the CPC. To that effect, Article 212.1 of the CPC 599 states that:

"The arbitrator shall issue his award without being bound by the procedural rules save as is provided for in this Chapter and the procedures relating to the summoning of the parties, the hearing of their arguments, and enabling them to submit their documents. Nevertheless it shall be permissible for the parties to agree on specific procedures for the arbitrator to follow" 600 . Exceeding the scope of substantive jurisdiction by an arbitral tribunal, as an exception from the general procedural powers conferred upon an arbitral tribunal, should ideally not extrapolate to consolidation in multicontract or multi-party arbitrations. Instead, it should typically mean upholding jurisdiction by an arbitral tribunal for a dispute that is not agreed between the concerned parties to be referred to arbitration, which consequently makes the UAE courts or another arbitral forum competent to adjudicate the dispute.

Indeed, in multi-contract arbitration situations, the party objecting consolidation does not typically deny its valid submission to arbitration. More specifically, the party objecting consolidation in multi-contract arbitration position typically does not deny that each of the arbitration agreements being considered for consolidation were concededly submitted to arbitration; none of the parties was forced to arbitration and moreover none of the parties expected the dispute to be heard by the national courts or any other arbitration forum.

Therefore, the consent element required under Articles 212 and 216 of the Repealed Arbitration Chapter of the CPC (Articles 23.2 and 53 of the Federal Arbitration Law) to attain an award enforceable under UAE law should ideally be met in case an arbitral tribunal upholds jurisdiction in multi-contract arbitrations.

In other words, in the multi-contract arbitration situation, the party objecting consolidation does not question consent to arbitration. Instead, it argues the number of arbitral tribunals that should adjudicate the dispute. Such challenge is likely to be considered inconsistent with Articles 212 and 216 of the Repealed Arbitration Chapter of the CPC (Articles 23.2 and 53 of the Federal Arbitration Law), which essentially prohibits referring a dispute to arbitration where there is no valid consent for arbitration.

Therefore, the issue of consolidation should ideally be considered as a procedural matter. The UAE law conferred upon arbitral tribunals the authority to decide on the procedural matter as long as the respective arbitral tribunal does not infringe the parties' right to validly consent the jurisdiction of an arbitral tribunal and do not act beyond the scope of the matters that were consensually submitted to arbitration by the parties.

Separately, the fact is there is no provision in the Repealed Arbitration Chapter of the UAE Civil Procedures Code or the Federal Arbitration Law that limits an arbitral tribunal's power to consolidate the claims under multicontract situation or specifies a separate tribunal to each of arbitration agreements. Hence, consolidation of arbitration should be considered as a decision of the arbitral tribunal since it is not bound by any procedures except the Repealed Arbitration Chapter of the CPC (or the Federal Arbitration Law), both of which do not prohibit consolidation of multi-contract arbitrations.

Based on the above analysis, the DCC decision number 547/2015 [Exhibit 15] determined that the consolidation of related arbitrations is a procedural matter that is left to arbitral tribunals. This decision will be discussed further in this dissertation.

This decision by the DCC is consistent with the finding of the US Supreme Court in Howsam [Exhibit 61], which differentiated between the "arbitration procedures" and the 'question of arbitrability'. The 'arbitrability' question has a limited scope and should not be exceeded by the arbitral tribunal when none of the parties are likely to have expected a court (rather than an arbitral tribunal) to have decided on this dispute.

In the same context, the decision by the US Supreme Court in Green Tree decided that consolidation of multicontract arbitrations is a procedural matter that is under the power of the arbitral tribunal to decide. The court determined that:

"We are faced at the outset with a problem concerning the contracts' silence. Are the contracts in fact silent, or do they forbid class arbitration as petitioner Green Tree Financial Corp. contends? …. But we cannot do so, not simply because it is a matter of state law, but also because it is a matter for the arbitrator to decide" 602 Further, as per the UAE law, exceeding substantive jurisdiction by exceeding the scope of an arbitration agreement or the matters that have been submitted to arbitration in accordance with the arbitration agreement (as a ground for setting aside an arbitral award as per Article 216.1(a) of the CPC 603 ) does not include by any reference consolidation of disputes consensually referred to arbitration. Rather, it means referring to an arbitral tribunal a particular dispute that is not agreed upon between the parties to be referred to arbitration, which as a consequence, makes the UAE courts competent to adjudicate the dispute. All the above decisions repeat the same principle and provide that arbitration is an exceptional forum to resolve disputes and fundamentally based on exiting the natural judiciary and all the guarantees provided by the natural judge and is limited to the issues that the will and intent of the parties to is clearly to agree to arbitration rather than the national courts. This implies that arbitration is based on the free choice of litigant parties to choose an independent third party to hear their dispute without instituting an action before the judiciary. Therefore, it should be based on a contract to stipulate within its terms the arbitration clause and is based on the agreement of the litigant parties to refer to arbitration. This agreement to refer to arbitration is the fundamental basis for the arbitrator uphold jurisdiction on the dispute rather than the judiciary, therefore, the legislator stipulated rules guarantees to such reference such as it must be written and the arbitrator cannot render an award without such agreement and within its limits" 608 [Emphasis added]

As such, this decision is clear that the arbitral tribunal's jurisdiction should primarily be based on the free will and intent of the parties to enter into an arbitration agreement, which is an issue that the party objecting the consolidation does not and should not deny.

As such, an arbitral tribunal cannot be said to have exceeded its substantive jurisdiction by upholding jurisdiction on multiple contracts that are validly referred to arbitration under the compatible arbitration agreements.

The same substance is reflected in the DCC decision number 173 for 2010 609 , which states that:

.."the issues related to the agreement to enter to the arbitration agreement and that can cause the nullity of the arbitral award are rendering the award without an arbitration agreement or based on the null arbitration agreement or the arbitration agreement was expired by the expiry of the time-limit or if the arbitrator exceeded the substantive jurisdiction of the arbitration agreement or if he violates the public order" 610 611 .

606 Which is compatible with Article ( 53 -USC decision number 64 for 1999, Importantly, the Dubai Court of Cassation decided that if the institutional rules, under which the arbitration is conducted, do not provide for a certain matter, the arbitral tribunal needs to decide on the procedures to be followed without violating mandatory rules in the applicable laws to the arbitration. Therefore, it can be said that consolidation is not a violation of the UAE law mandatory provisions or public order (as confirmed by case laws set out below). Therefore, it is left to the arbitral tribunal's discretion.

In DCC Petition to Cassation No. 503 of 2003 (Becktel), the court established that:

"The procedural rules applicable to disputes under the DIAC are the rules prescribed in their system, in the event the DIAC rules are silent on the procedure to be followed, the applicable procedures should be those agreed by the parties. In the event the parties fail to agree, the arbitral tribunal needs to decide on the procedures to be followed without violating mandatory rules in the applicable laws of the Emirate of Dubai" 612 .

The same view above was adopted by USC decision number 449 for Judicial Year 21 dated 11 April 2001.

As such, an arbitral tribunal could have the power to order consolidation where the parties fail to agree on the procedure to be followed and where one of the parties seeks consolidation and the other party opposes it. §

Dubai Court of Cassation Case Law on Consolidation of Arbitration Claims and Case laws

In a relatively recent case law, the DCC decision number 547/2015 -(Real Estate Dispute) dated 27 April 2016 [Exhibit 15] addresses clearly the issue of consolidation of related arbitration. In summary, the court found that consolidating related arbitrations is generally permitted under UAE law and further it could foster the fair administration of justice. This decision is important and is the only case law identified that addressed the question of consolidation of arbitrations; as such, this case law will be discussed in some depth. In construction, the Dubai Supreme Court held that: "in the absence of any legal doctrine that opposes appointing a single arbitrator to hear a dispute regarding twelve separate sale agreements, the consolidation of such claims under the same award is a requirement for the fair administration of justice."

The facts of the case included that:

"The petitioner had contracted the defendant on 5/10/2007 to purchase ( 12) residential units under ( 12) sale and purchase agreements, one agreement for each of the units which are all located at (Tameer Towers/ 1) Reem Island, Abu Dhabi. The parties have agreed pursuant to the Clause (14/6) of such agreements to refer any dispute what would arise between them to arbitration"613 .

The judgment went on to describe the challenge for nullity by the award debtor and stated that:

"The petitioner's legal representatives, however, filed a counter case to annul the mentioned award and dismiss the ratification case brought by the petitioner based on the invalidity of the arbitral award for being issued from arbitrators not appointed in accordance with to the law. More specifically, by referring all the ( 12) cases to a single arbitrator rather than appointing ( 12) different arbitrators for each of the 12 agreements being litigated."

The Court held further that:

"The Court of Appeal's judgment based its decision upon the notion of the absence of legal principle that opposes appointing a single arbitrator to hear and try a dispute regarding twelve separate sale agreements that were the subject of the arbitral award. These agreements are related to units in the same real property, the foregoing procedure is the natural and logical consequence for the proper and fair administration of justice" [Emphasis added]

The court then determined that the validity of an arbitral award is dependent on the formal procedural issues that are not related to the consolidating of multi-contract arbitrations. The court held that:

"Further, the award included the reasons for the decision, submissions and documents of the litigant parties and copy of the arbitration agreement. The arbitrator has allowed the defendant time to provide the witnesses and required expert reports. The award was compliant with the reasoning procedures required, further, the Award was issued in the dispute relating to the execution of the contractual obligations between the parties and not to a matter related to the public order."

Therefore, in the foregoing decision, the Dubai Court of Cassation did not only dismiss the action for nullity of the arbitral award based on the consolidation of related arbitrations, the court went further and held that consolidating related arbitrations is a requirement for the fair administration of justice, which impliedly and indirectly urges parties and tribunals to take that approach.

As set out above, the judgment of the DCC is also consistent with the determination of the US Supreme Court in Green Tree, where it found that:

"There is no legislative direction that prohibits class-wide arbitration"

The court further held that:

"Repeat players should not be able to preclude class action arbitrations in their contracts in order not to obstruct proceedings" 614 .

The DCC's decision is further consistent with the US Supreme Court decision in Howsam, as explained in Chapter 2, Section 3, § 1 under this Title.

Both case laws confirm the general principle that "Everything which is not forbidden is allowed" which is a constitutional principle of English law and has been quoted in several In clarifying the fair administration of justice in multi-contract arbitration situation as DCC 547/2015 prescribed, and knowing that under the UAE award creditors law will need to prosecute a separate ratification (and later enforcement) actions before the national courts. In case an arbitral tribunal decides to fragment this dispute.

There is no disagreement that the administration of justice will not be served by any decision to fragment the multi-contract arbitrations where the cost and time can multiply tenfold in the case of fragmenting the disputes rather than consolidating them.

Further, the fair administration of justice has been rooted in the UAE judicial system, albeit this reference was related to the judiciary, which is not necessarily applicable to arbitral tribunals that derive their power from the express consent of the parties. However, the DCC 547/2015 [Exhibit 15] extended the application of this principle to arbitration. 

Conclusion

The UAE CPC conferred general procedural powers on arbitral tribunals with the exception of certain powers under Article 216 616 thereto, which do not include any limitations to an arbitral tribunal's power to the consolidation of claims under multi-contract arbitrations.

The UAE CPC (now the Federal Arbitration Law) neither provides for nor prohibits consolidation of arbitration.

As such, the UAE Supreme Courts' decisions interpreted this position as a permission for consolidation rather than a prohibition of it for the sake of good administration of justice.

DCC Decision 547/2015 [Exhibit 15] held that since the consolidation of claims is not forbidden under UAE law, it should be allowed. The court further impliedly urged parties and tribunals to adopt this approach by determining that such consolidation fosters the fair administration of justice.

Exceeding the limit of substantive jurisdiction as a ground to oppose consolidation per 216.1(a) of the UAE CPC 617 is predominantly about instituting an arbitration case contrary to the agreement of the parties to litigate their disputes before national courts or where the arbitral tribunal does not have jurisdiction from the parties' explicit agreement to arbitrate.

In the consolidation scenario, an arbitral tribunal has jurisdiction, and consolidation is a procedural matter related to the decision of the tribunal itself as it is not bound by any procedures in the CPC except Repealed Arbitration Chapter of the CPC (now the Federal Arbitration Law). Nothing in the Repealed Arbitration Chapter of the CPC (or the Federal Arbitration Law) prohibits consolidation. §

UAE Cassation Decision with regards to Consolidation of Cases in Judiciary

Despite the courts' jurisdiction being different from arbitral tribunals' jurisdiction since arbitration is inherently a consensual process, this section clarifies the methodology adopted by the UAE jurisprudence in defining and dealing with cases that are closely connected for the sake of 'good administration of justice', which was the basis for the DCC Decision 547/2015 [Exhibit 15] to consolidate multi-contract arbitrations.

Dubai Court of Cassation, Civil Judgments, Challenge No.234/2006 -Dated 26-12-2006

The court determined that the general rule in filing cases before the Dubai Courts is to have every case filed separately. However, certain lawsuits may be filed under one statement of claim, provided the statement of claim shall include all details required for every case pursuant to Article 42 of the Civil Procedures Law; especially litigants' names, subject, grounds, and claims. This statement is very important for identifying the competent court empowered to consider every case, specifying the fees of every request, and stating whether the judgment rendered on every case is challengeable.

616 Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law The court determined that the UAE CPC does not prevent filing a case under a single statement of claim by more than one plaintiff against one defendant, provided their requests are so correlative that they shall be, for the proper administration of justice, and considered altogether as a single case. It was settled that the holding company and its subsidiaries may file one case against their adversary, requesting for a debt owed to them by such litigant whatever its maturity date. However, neither the DIAC nor ADCCAC Rules provide for consolidation, therefore, the DIAC and ADCCAC Rules, as the UAE law, do not contain provisions prohibiting or permitting the consolidation or joinder of multi-contract arbitrations to be heard by arbitral tribunals.

Article 35 of ADGM Arbitration Regulations addresses only consensual consolidation. It states that:

" (1) The parties are free to agree (a) that the arbitral proceedings shall be consolidated with other arbitral proceedings, or (b) that concurrent hearings shall be held, on such terms as may be agreed. ( 2) Unless the parties agree to confer such power on the tribunal, the tribunal has no power to order consolidation of proceedings or concurrent hearings. ( 3) Any consolidation order made under subsection ( 1) shall be without prejudice to the date on which any claim or defense was raised for the purpose of applying any limitation periods or similar rule or provision of law"620 .

As set out above, the Dubai Court of Cassation, as well as several case laws in other jurisdictions as will be detailed further in Section 1, § 1 of Chapter 1 of this Title, found that absence of provisions forbidding consolidation is an argument favoring the fair administration of justice that is best served by consolidation.

The same construction could be inferred to be applicable to the DIAC, ADCCAC and ADGM arbitration rules, where there is no provision prohibiting or allowing consolidation.

Separately, Article 43 of the DIAC rules provides:

"In all matters not expressly provided for in these Rules, the Centre, an arbitral tribunal, and the parties shall act in the spirit of these Rules and shall make reasonable efforts to attain the Award is enforceable at law"621 .

A similar rule under ADCCAC, albeit does not specifically refer for the 'spirit of the rules' mentioned in the DIAC Rules. Article 15 of ADCCAC rules states:

"The procedure followed by the Panel shall be subject to rules agreed upon by the parties; and in the absence of such rules in relation to a given issue, the procedure shall be governed by the provisions of the Rules and the Regulations. In the absence of any such rules or rule, the Panel shall determine which rule shall be followed"622 

Further, Article 17 of the DIAC rules provides:

"The proceedings before an arbitral tribunal shall be governed by these Rules and, where these Rules are silent, by any rules which the parties or, failing them, an arbitral tribunal may determine"623 .

Therefore, in the absence of a specific provision in the institutional rules permitting consolidation, an arbitral tribunal should act in the spirit of the institutional rules, which should be a common ground between the parties that consolidation of related disputes enables and fosters efficient proceedings and prevents the possibility of inconsistent decisions.

Section 2 Powers Conferred upon an arbitral tribunal by the parties

The terms of an arbitral tribunal's jurisdiction and powers, while addressing the consolidation question in multicontract arbitration, depend, among other things, on the proper construction of the arbitration agreements. An arbitral tribunal must consider the consolidation in question and then elicit from the arbitration agreements whether or not the parties intended, contemplated or reasonably expected to consolidate their disputes or otherwise contemplated the fragmentation of the arbitrations.

In deciding its power, an arbitral tribunal should regard and give effect to the true intent and the reasonable commercial expectations of the parties regarding the disputes they intended to be decided in arbitration when they entered into their agreements.

The English case law in Fiona Trust established a presumption on the intent and reasonable expectations of the contracting parties in multi-contract situations. In summary, to interpret the intention of the parties to consolidate arbitrations, the court decided that it is fair to say that parties to a multi-contract arbitration, as prudent and rational businessmen, could not have intended in structuring their multi-contracts that all refer to arbitration to resolve their disputes by appointing several arbitrators, perhaps tens of arbitrators, where it is possible to agree to appoint a single panel of arbitrator(s), bearing all the burdens, risks and costs that this would entail, where this can practically be avoided.

On the contrary, it can be inferred that the parties to multi-contract arbitration situation, especially where similar, consistent or compatible arbitration agreements exist, presumably by virtue of such consistency of the wording of the arbitration agreements, could demonstrate that they took special steps to avoid fragmentation.

Therefore, it could be inferred that the parties purposely drafted identical, similar or compatible choice of jurisdiction, which should mean that the parties to multi-contract arbitration situation presumably have intended to have such claims heard altogether.

Furthermore, the question whether the parties intended to consolidate their disputes at the time of concluding the underlying agreements is increasingly difficult since it is considerably remote for contracting parties to contemplate this consolidation of fragmentation of disputes at the time of conclusion of contracts. Therefore, the arbitrator may consider at parties' contemplation or reasonable expectations of consolidation versus fragmentation, when they drafted the agreements to interpret and clarify their intention.

Three broad principles need to be taken care of by an arbitral tribunal deciding on the parties' intent to consolidate arbitration. First is the true interpretation of the intention of the parties to consolidate disputes, second is whether consolidation was contemplated by the parties, and third is the reasonable expectations by the parties. § 1 First: Parties' intention to have a single transaction

The history of the negotiations and drafting of multi-contracts may, under certain circumstances, support the inference on whether the parties saw all the agreements being considered for consolidation as part of one unified transaction.

This understanding may lead an arbitral tribunal to believe that there was a single transaction articulated through separate by interrelated agreements, or the agreements being considered for consolidation under one arbitral proceeding were drafted and executed as an interrelated set of obligations, and were meant to be construed, and prosecuted altogether in a single set of proceedings.

The above inference was found by the DCC 547/2015 [Exhibit 15], where the court interpreted the intention of the parties that the separate agreements related to the same project are interpreted and, in truth, one single agreement. The court found that:

"These agreements are related to units in the same real property… the foregoing procedure is the natural and logical consequence for the proper and fair administration of justice" 624 .

The unity transaction contemplated in multi-contract arbitration situations was found in "Cambodia Power" award on jurisdiction under the ICSID Rules [Exhibit 62], where the tribunal found that:

"Separate arbitration clauses in separate agreements might be interpreted as, in truth, one single arbitration agreement" 625 This is despite the fact that the clauses were concluded separately, at different times, between different (albeit connected) parties, each as a self-contained agreement and the clauses were not identical and did not refer to each other. "The agreements were all connected and part of one package and it seems to me plain that the result for which UBS contends would be a wholly un-commercial result and one that sensible business people cannot have intended" 626 Accordingly, the parties in a multi-contract situation may have truthfully intended to enter into a single transaction that was documented into several inter-related agreements, whether entered into contemporaneously or over a period.

The following illustrates an example of the possible interconnections between the underlying agreements being considered for consolidation. It is not uncommon to identify such connections in typical disputes. This may support the inference that the agreements represent an overall single economic transaction and can be resolved before a single arbitral tribunal and in a single set of proceedings.

-The identical, similar or compatible articulation of the arbitration agreements being consolidated.

-The subject, content and economic event of the agreements that incorporated the arbitration agreements are related.

-

The legal question being raised in the arbitration and is the same or similar in all the agreements being considered for consolidation.

The above becomes more relevant when the party seeking consolidation is the weaker party to the agreements, which in turn, allows the party objecting consolidation to mandate its adhesive conditions, which impose one agreement for each of the properties, asset or subject matter purchased. This should be strengthened by the principles favoring expeditious and equitable case disposition absent demonstrated prejudice to the drafter of the adhesive agreements.

The drafting of the arbitration agreements

As part of an arbitral tribunal's duty to understand the parties' intent in the underlying agreements to consolidate their potential disputes, the tribunal should ideally review the wording of the arbitration clauses being invoked and identify whether there might be any intention reflected in the wording of the arbitration clauses.

The connexity and relationship between the agreements are important to establish whether the parties intended to continue their business transaction through and across the different agreements.

The following could be investigated and considered in order to determine interconnection between the underlying agreements being considered for consolidation in multi-contract arbitration:

The scope of each of the arbitration agreements could have a formulation which allows for a broad scope, and the reference to "in relation to" or "in connection with" the contract could reflect a wide scope than "out of" the contract. The latter also could have a wider scope than the reference to "under" the contract. Each of these expressions could be used to interpret the intention of the parties to allow consolidating related disputes. The following case laws from the English courts support this inference:

-

The dispute "out of" an agreement: The English House of Lords in Heyman v Darwins Ltd [1942] AC 356, 399 Lord Porter said that disputes arising "out of" of an agreement, as in multi-contract arbitration situation, has a wider meaning than the disputes "under the agreement."

-

The dispute "relating to" an agreement: The English House of Lords in Overseas Union Insurance provided that disputes arising "in relation to" an agreement has a wider meaning than the disputes "under" the agreement. More specifically, the court held that:

"There was a broad distinction between clauses which referred "only those disputes which may arise regarding the rights and obligations which are created by the contract itself" and those which "show an intention to refer some wider class or classes of disputes." The former may be said to arise "under" the contract while the latter would arise "in relation to" or "in connection with" the contract"627 

The timing for entering into the arbitration agreements being consolidated

Article 130 of the UAE Civil Transactions Code states: "A contract is formed by the meeting of an offer with an acceptance, with due observance of any special conditions provided for in the law for its formation." Therefore, if the multiple contracts being considered for consolidation were entered concurrently, this may demonstrate that one offer and acceptance was concluded. As a consequence, contracts were formed at the same time when such offer and acceptance was met regardless of the matter of signing the contract.

In support of this point, in interpreting the intention of parties to enter into an arbitration agreement, the Dubai Court of Cassation decision number 73 for the year 2010 provided that:

"the contract is formed by the meeting of an offer with an acceptance, however, writing the contract on a later date to its formation is distinctly separated from the contract formation, further, whether the contract is written or not has relation whatsoever to the contract formation and the contractual relationship. Therefore, writing the contract is a way of evidence and does not need to match the date of contract formation"628 .

Further, if this synchronization of timing is not identified, it could be understood that the later introduction of identical or similar arbitration clauses may infer that the parties brought all agreements into line in order to harmonize their provisions and have a unity of agreements, thereby allowing disputes to be heard in a single proceeding.

The foregoing doctrine could support the inference that an implied consent to have the pending disputes arising from the same overall economic transaction resolved in the same arbitration629 . § 2 Second: parties' Contemplation If the arbitration agreements being considered for consolidation are compatible, the party seeking consolidation (frequently the claimant) has a basis to argue that the parties intentionally brought all the arbitration agreements into consistent drafting in order to allow any dispute related to them to be heard together since the agreements are related to the same economic transaction.

However, if an arbitral tribunal finds that the parties' intentions to consolidate were unclear at the time they entered into the agreement, it will be far more difficult for an arbitral tribunal to find that contracting parties contemplated fragmenting the dispute by appointing different arbitrators (in on case I have seen it was ninetynine arbitrators). This contemplation involves spending several years in litigation, which could in certain cases lead to the impossibility of pursuing tens of different arbitrations separately to resolve the same dispute.

Therefore, sensible business people could not have contemplated the fragmentation of the dispute as this result would be wholly un-commercial and one that sensible business people could not have intended. § 3 Third: parties' reasonable expectations

Commentators have recognized that notions of contracting parties' "intent" as to consolidation are somewhat artificial. While drafting and entering into an arbitration agreement, parties do not ordinarily give conscious and precise thought or contemplations to whether their future arbitrations can or should be consolidated. As a result, determining the parties' intentions with regard to consolidation often turns on presumptions regarding their reasonable expectations Gary Born argues validly that: "notions of party 'intent' as to consolidation are somewhat artificial, in making an arbitration agreement, parties do not ordinarily give conscious thought to whether their future arbitrations can or should be consolidated, or whether additional parties can be joined, and if so when. They agree to arbitration in order to obtain a neutral, enforceable and speedy decision, and procedural details on the level of consolidation are usually not considered. As a result, determining parties' intentions with regard to consolidation, joinder and intervention often turn on presumptions regarding their expectations" 630 .

In this paragraph, Gary Born confirms that parties ordinarily choose arbitration because they expect a speedy dispute resolution; such reasonable expectation will obviously be served by consolidation rather than fragmentation of arbitrations.

In this regard, Redfern and Hunter further confirmed arbitration agreements could be applied when consent is deemed or implied, he confirmed that:

"Once there is a valid agreement to arbitrate, the scope of any resulting arbitration may be enlarged, e.g. to cover so-called non-signatories, whose consent to arbitrate is a 'deemed' or 'implied' consent, rather than a real agreement. The issues of non-signatories, consolidation of arbitrations, and third-party involvement (where any 'consent' may be largely fictional)" 631 This concept can be related to the judgments and case laws in different jurisdictions that supported consolidation as articulated in other parts of this dissertation. By way of example, in case an arbitral tribunal determines that party's reasonable expectations to have a speedy dispute resolution is best served by consolidation rather than fragmentation of disputes, this decision will be in conformity with the following determinations:

1. The English House of Lords where it interpreted the intention of the parties in "Fiona Trust" and 'Premium Nafta', where the court found that there is a presumption of one-stop arbitration where:

"Rational businessmen are likely to have intended any dispute arising out of their relationship to be decided by the same tribunal"632 . This understanding of the intention of the contracting parties should be equally applicable to the multi-contract arbitration situation.

2. The above inference was found by the DCC 547/2015 [Exhibit 15], where the court interpreted the intention of the parties that the separate agreements related to the same project can be interpreted as, in truth, one single agreement, the court found that: "These agreements are related to units in the same real property… the foregoing procedure is the natural and logical consequence for the proper and fair administration of justice"633 .

3. The unity transaction contemplated in multi-contract consolidation question of law was the same conclusion reached in "Cambodia Power" arbitral award on jurisdiction under the ICSID Rules, where the tribunal found that:

"Separate arbitration clauses in separate agreements might be interpreted as, in truth, one single arbitration agreement"634 4. A similar construction of the intention of contracting parties in UBS Securities LLC v HSH Nordbank AG, where the English Court of Appeal held that:

"Sensible business people would not have intended that a dispute of this kind would have been within the scope of two inconsistent jurisdiction agreements. The agreements were all connected and part of one package and it seems to me plain that the result for which UBS contends would be a wholly un-commercial result and one that sensible business people cannot have intended"635 

Section 3 Views of Scholars Supporting Consolidation

Set out below, the most important views of scholars supporting consolidation, Chapter 3 of this Title shall discuss opposing views to consolidation.

There are two factors that could remotely affect the decision to consolidate multi-contract arbitrations:

First: the arbitral tribunal should broadly take a pro-efficiency approach, which is the Fiona Trust presumption of one-stop arbitration and order consolidation unless strong evidence and ground for fragmentation are established, where the business transactions have distinctive features.

Second: the tribunal deciding on consolidation should be mindful of the statutory powers conferred upon it and should not order consolidation (even when it is convinced that it best serves the administration of justice), where the tribunal is having a reasonably high risk of not obtaining a decision enforceable at law. This potential invalidity could be on the ground of exceeding substantive jurisdiction of the arbitration agreement being invoked.

Redfren, Hunter and King in their famous book on International Arbitration argued that arbitrators are likely to consider all disputes between the parties in the same set of proceedings; they confirmed that: "In general terms, arbitrators are likely to take a less restrictive approach than the courts. This is understandable. An arbitrator is likely to consider that, because there are disputes between the parties, it would be sensible to try, as far as possible, to resolve them all in the same set of proceedings. A national court would no doubt be sympathetic to this approach but it would nevertheless have it in mind that, unlike an arbitral award, its judgment might set a precedent for the future" 636 .

As such; Redfren and Hunter identified in the foregoing paragraph that arbitrators' approach with regards to considering Multi-contract arbitration is likely to be less restrictive than national courts. This supports the inference that, under UAE law, where the Dubai Court of Cassation was favorable to multi-contract arbitration, an arbitral tribunal is not expected to have a more restrictive approach than the national courts.

Professor Bernard Hanotiau, who authored a famous specialized book in multi-contract/multi-party arbitration situations, collected the most known multi-contract arbitration cases and then concluded that most arbitrators would take the circumstances of multi-contract arbitration situation as an argument favoring consolidation. He argued that: "As will be seen from an analysis of the below cases, arbitral tribunals that have jurisdiction under an arbitration clause contained in an agreement concluded between two or more parties will generally extend their jurisdiction to disputes arising under or closely connected agreement between the same parties that does not contain an arbitration clause, at least as the second agreement does not contain a clause giving jurisdiction to ordinary courts" 637 Professor Bernard listed in his book several cases that reach to this end 638 .

Chapter 2 International Practice Supporting Consolidating Multi-Contract Arbitration

The international arbitration practice in other jurisdictions than the UAE supports consolidation. The study and analysis below shall be limited to jurisdictions where the procedural laws or the arbitration rules binding such arbitrations do not provide for consolidation of related arbitrations. These positions are very relevant to multicontract arbitration situations for arbitral tribunals seated in the UAE or any other country where the procedural laws do not provide for consolidation.

Section 1 Position of ICSID Arbitrations

In "Noble Energy" arbitration under the ICSID Rules [Exhibit 63], the Decision on Jurisdiction by the tribunal dated 5 March 2008, the tribunal found that it had jurisdiction over disputes arising out of multiple agreements where there was: 636 Ibid "An implied consent to have the pending disputes arising from the same overall economic transaction resolved in one and the same arbitration"639 .

The tribunal relied upon the facts that:

(1) The disputes were closely related and arose out of the same investment project, and the same overall economic transaction, and

(2) The two agreements were closely linked.

In "Cambodia Power" arbitration, the tribunal found that:

"In particular, parties may agree that disputes arising out of multiple contracts are all to be brought within the scope of one particular arbitration agreement in one of the contracts. Alternatively, separate arbitration clauses in separate agreements might be interpreted as, in truth, one single arbitration agreement"640.

In this case, the three arbitration agreements were concluded separately, at different times, between different (albeit connected) parties, each as a self-contained agreement and the three clauses were not identical and did not refer to each other.

Despite that, the tribunal concluded that each of the arbitration clauses in the distinct agreements, in truth, constitute (as a matter of fact and law) a single arbitration agreement between the parties and an implied consent to the consolidation can be inferred because all the arbitration clauses are similar, compatible or otherwise interconnected. Further, the tribunal found that the arbitration agreements were included in contracts, which are themselves interrelated and arising out of a single project, this construction is very close to the inference of DCC 547/2015 [Exhibit 15].

In "Klöckner" case641 , the tribunal decided that it had jurisdiction to hear disputes arising under two agreements in a single proceeding. Although there was no cross-referred dispute settlement clause, each of the separate agreements had a dispute resolution clause that refers to ICSID arbitration.

Section 2 Position of the English Courts

Whilst the English Arbitration Act of 1996 does not provide for consolidating arbitrations pursuant to Section 35 thereto, it was the consistent practice of the English courts to search for the agreement "at the commercial center of transaction" to determine which jurisdiction clause should cover the entire dispute even if such clauses are incompatible.

Section 35 of the English Arbitration Act 1996 provides that:

"The parties are free to agree (a) That the arbitral proceedings shall be consolidated with other arbitral proceedings, or (b) That concurrent hearings shall be held" This is not certainly not completely applicable to arbitration, but it is important to refer to the practice of the national courts before analyzing the practice of arbitral tribunals.

In an attempt to deter obstructive behaviors, institutional rules such as in the LCIA forces a party to take part in the consolidation process where it did not agree for consolidation 642 . LCIA arbitration rules provide that, where the arbitration agreements are compatible and the question of law is the same, the conceivable reason for the party objecting consolidation is to deter the good administration of justice, therefore, the institutional rules intend to deter this behavior.

Therefore, The English law found a presumption that the parties, as rational businessmen, intended their disputes to be heard in a single arbitration forum. The following four cases by English courts support this broad principle.

1. In "UBS AG", the English Court of Appeal held that sensible business people would not have intended that a dispute of this kind would have been within the scope of two inconsistent jurisdiction agreements. The dispute in this case involved a series of separate but interrelated agreements, which contained conflicting jurisdiction clauses. In that case, the Court of Appeal looked to the agreement which was "at the commercial center of the transaction" 643 to determine which jurisdiction clause should cover the dispute.

The court concluded that there is a "presumption in favour of one-stop adjudication." This presumption that the parties' intent to resolve their disputes in one forum will only be displaced by clear wording to the contrary.

The Court of Appeal further established an important principle, as follows:

"Sensible business people would not have intended that a dispute of this kind would have been within the scope of two inconsistent jurisdiction agreements. The agreements were all connected and part of one package and it seems to me plain that the result for which UBS contends would be a wholly un-commercial result and one that sensible business people cannot have intended"

2. In 'Premium Nafta' [Exhibit 64], the English House of Lords held that there was a presumption that an arbitration clause in the main contract also governed claims regarding the validity or enforceability of an underlying contract "unless the language makes it clear that certain questions were intended to be excluded from the arbitrator's jurisdiction." 644 3. In the famous 'Fiona Trust', the English House of Lords held that:

"the construction of an arbitration clause should start from the assumption that the parties, as rational businessmen, are likely to have intended any dispute arising out of the relationship into which they have entered… to be decided by the same tribunal" 645 .

In this case, the court presumed a "one-stop-shop" for all disputes arising out of an arbitration agreement and dismissed the argument that the question of whether the contracts were procured by bribery was not a dispute arising under the contract.

The court held that the question whether the contract was entered into by bribery was not a decision under the contract, however, sensible business-persons would not have intended to bring dispute of this kind would have been within the scope of two inconsistent jurisdiction agreements.

Further, the court in Fiona Trust held that, unless the language of an arbitration clause made it clear that certain questions were intended to be excluded from the arbitrator's jurisdiction, it was to be assumed that "the parties as rational businessmen, are likely to have intended any dispute arising out of the relationship into which they have entered… to be decided by the same tribunal" 646 , including disputes over the validity of their agreement itself, to be decided by the arbitrator rather than by a court. Such an approach was now part of the law of international commerce and must be accepted as part of English law too

In this case, there were multiple contracts; each contained an arbitration clause referring to disputes "arising under" the contract. One of the parties sought to rescind the contracts and claimed that the contracts were procured by bribery. It argued that the arbitration clause was not applicable to this dispute because the question of whether the contracts were procured by bribery was not a dispute "arising under" the contract; and was therefore no longer in force.

The court dismissed this argument and determined that:

"the parties, as rational businessmen, are likely to have intended any dispute arising out of the relationship into which they have entered… to be decided by the same tribunal" 647 .

The court held further that:

"Taken overall, the wording indicates that arbitration may be chosen as a one-stop method of adjudication for Based on the Fiona Trust case, several cases relied on it while answering the question of multi-contract arbitrations648 .

4. The Fiona Trust approach (even when applied differently from the facts of that case) is applicable in the multicontract arbitration situation since the court's interpretation of the intention of parties when they entered into agreements is applicable in the multi-contract arbitration situation.

5. Subsequently, the Fiona Trust presumption of one-stop arbitration was applied by the English courts in multicontract situation, which is similar to the multi-contract arbitration situation. In Case C v D1 and others, the case concerned an application to set aside an arbitral award on the grounds that it was related to two agreements containing two different arbitration clauses that were consolidated without the parties' consent, the first agreement is called 'product sharing contract' and provided for arbitration in Paris which was entered into in 2005. The second was entered into in 2011, the agreement is called 'sale and purchase agreement' which provided for English-seated arbitration. Despite these differences, the arbitral tribunal accepted the consolidation of both contracts in a single proceeding.

Following the insurance of the award, the award debtor submitted an application to set aside an arbitral award claiming that the tribunal had no substantive jurisdiction and that serious irregularity during the proceedings had caused injustice (Sections 67 and 68 of the Arbitration Act 1996).

The English Commercial Court rejected the application, upholding the tribunal's own finding of jurisdiction, and considered that although Fiona Trust involved the scope of a single arbitration clause, the Fiona Trust 'one-stop' / 'one jurisdiction' presumption may apply even where there are multiple related agreements between the parties. If there are inconsistent arbitration agreements, it may be necessary to identify where the 'center of gravity' of the dispute lies and which agreement lies at the commercial center of the transaction to bring the remaining agreements under its scope.

In construction, in considering whether the arbitration clause in the first agreement (the sale and purchase agreement) conferred powers on the tribunal to consider disputes arising from the second agreement (product sharing contract), the court held that:

"The Fiona Trust presumption may apply in contractual arrangements between two parties which contain two or more choices of jurisdiction in different agreements"649 .

6. Further, the English Commercial Court has found that an arbitration clause in the first agreement was superseded by a jurisdiction clause in the later settlement agreement. The court emphasized the 'presumption in favor of one-stop adjudication', and that, given the sequence in which the agreements were entered into, the parties intended that the jurisdiction clause would replace the earlier agreement to arbitrate650 651 .

In light of all these cases, in case there is no express language that could contradict the principle of consolidation or concurrent proceedings, where arbitration agreements are consistent, it could be inferred that parties are less likely to have intended to create a situation that makes it increasingly harder for them to prosecute an action. Therefore, an arbitral tribunal could take this situation as a source of its power to have the claims under the related agreements be heard in a single proceeding before the same tribunal. This may or may not be sufficient source of a tribunal's power, depending on the tribunal's interpretation of the facts and circumstances of the case and connection that must be established.

As will be discussed later in the opposing views to consolidation, in a departure from Fiona Trust presumption of "one-stop forum" in case of AmTrust case, the court held that, in case of conflicting jurisdiction clauses, the correct approach was not to start with the Fiona Trust one-stop adjudication presumption, but instead to apply a careful and commercially-minded construction of the contracts. This has to be read in understood too in connection to this part of the research.

Section 3 Position of French Courts

As set out below, the French jurisprudence generally supports that in case an arbitral tribunal does exceed its jurisdiction or a clear wording to the contrary is agreed by the parties; then an arbitral tribunal may have the power to consolidate multi-contract arbitrations under compatible arbitration clauses.

Consolidation of related arbitrations was introduced in the ICC rules, which were effective from 1 January 2012.

Whilst before that date the ICC arbitration rules did not provide for consolidation, however, under the auspices of the ICC rules, where appropriate, arbitral tribunals upheld jurisdiction on multi-contract arbitrations where a dispute arises between the same parties, where arbitration clauses are compatible, and there is no express agreement against consolidation.

The following cases demonstrate the French Courts' approach in recognizing ICC awards that upheld jurisdiction in multi-contract arbitrations before introducing the consolidation provisions in the ICC rules in 2012:

1. On 29 March 1990, the Commercial Court of Bobigny decided that the arbitral tribunal is competent and has jurisdiction to prosecute actions related to contracts that do not contain a specific choice of jurisdiction but were concluded in the frame of two other agreements that contained an agreement to arbitrate.

The parties first entered into two distinct contracts one for preparing tender documents and the second for the exploitation of a mine, both contracts contained an ICC arbitration clause.

The parties subsequently entered into agreements that did not contain any choice of jurisdiction.

A dispute arose regarding work performed beyond the scope of the two agreements and related to the contracts that included no choice of jurisdiction.

The court found that the arbitration clauses included in the first two contacts are equally applicable on the agreements that did not contain an express choice of jurisdiction since the later contracts were concluded "in the frame of the two original agreements" 652 .

2. On 14 May 1996, the French Court of Cassation upheld the jurisdiction of an arbitral tribunal regarding a dispute containing two agreements between the same parties, one contains an arbitration clause and the other did not have any choice of jurisdiction. The French Court of Cassation held that the breach in the second agreement fell within the scope of the first agreement which contained the arbitration clause 653 [Exhibit 72]

The case involved an exclusive distribution agreement that had been concluded by two companies and contained an arbitration clause. A dispute had arisen and the parties had concluded an additional agreement providing for the payment of commissions to the distributor for sales performed outside the scope of the distribution agreement. This second agreement did not contain any choice of jurisdiction. The Court of Appeal upheld its jurisdiction rather than the arbitral tribunal considering the second agreement was not a necessary of the first one since the two agreements concerned different types of transaction. The French Court of Cassation reversed the judgment and decided that the second agreement fell within the scope of the arbitration clause contained in the first agreement as the two disputes are closely connected 654 .

3. A similar set of facts occurred on 5 March 1991, the French Court of Cassation held that "the force obligatoire of the arbitration clause included in one agreement extended to the other agreement since the two agreements form one transaction." 655 4. In 2006 in ETECSA656 , a contracting party brought a claim before an arbitral tribunal constituted under the ICC Rules under a loan agreement, which was one of several loan agreements. The first loan agreement did not specify the seat of the arbitration but Paris was agreed by the parties.

The arbitration clause for the second loan agreement was clear and provided for ICC arbitration seated in Madrid, the respondent raised its claim under this term of the agreement. However, the respondent in the first loan agreement decided to bring its counterclaim under the first loan agreement together with its claim in the second agreement.

The claimant objected this position and noted that the counterclaim was incompatible with the arbitration in light of the different seat.

The arbitral tribunal in the first agreement proceeded to review the claim under the second agreement (together with the first arbitration), on the basis that the two loans were connected commercially.

The award debtor successfully set aside the award before the Paris Court of Appeal based on a lack of jurisdiction over the second loan agreement in light of the lack of consent of the claimant.

It can therefore be seen that in case an arbitral tribunal does exceed its jurisdiction; then an arbitral tribunal may generally have the power to consolidate multi-contract arbitrations under compatible arbitration clauses.

Although the issue of contention was mainly about the jurisdiction in relation to the second loan agreement, the Paris Court of Appeal was unable to sever the part related to the original loan agreement and consequently the entire award was set aside.

In conclusion, it can be inferred that French courts generally support the consolidation of compatible arbitration agreements as long as one of the agreement fall within the scope of another agreement657 or in case the force obligatoire of the arbitration clause included in one agreement extended to the other agreement since the two agreements form one transaction658 .

However, the French Courts did not refer to the presumption of one-stop forum adopted by the English courts, which implies that:

"the parties, as rational businessmen, are likely to have intended any dispute arising out of the relationship into which they have entered… to be decided by the same tribunal" 659

In addition, the French courts did not seem to consider the same view of the English Courts, which emphasized on the commercial viability of fragmentation, which sensible business people could not have intended 660 .

Therefore, it is useful to contrast the French decisions with other jurisdictions, which focused on the commercial result of consolidation versus fragmentation of multi-contract arbitrations. § 1 Determining the Commercial Viability of Consolidation (View from the U.S Courts compared with French Courts)

Unlike the French Courts, the US courts concluded a commercial result that national courts should consider that repeat players being large corporations (typically the drafter of the agreement) should not be able to preclude class action arbitrations in their contracts in order not to obstruct proceedings. This is important since it provides a general presumption against the party who drafted the arbitration agreement but objects consolidation clearly for tactical reasons related to sabotaging and exploiting the proceedings.

Before the application of the Revised Uniform Arbitration Act (RUAA) in 1 July 2006, there was no federal statute in the United States authorizing an arbitrator or a court to consolidate related arbitrations or to join a third party in an arbitration proceeding, same as the situation presently under the France law and the UAE law.

Until the former date, The Federal Arbitration Act makes no mention of these procedures. Therefore, analyzing U.S courts' decisions before 1 July 2006 that have taken the consolidation of arbitrations approach is relevant to this present analysis where consolidation is not provided for nor prohibited under UAE law.

In Green Tree Financial Corp. vs. Bazzle 661 , Different claimants proceeded with class arbitration based on different contracts between different parties with Green Tree; each of the contracts for each of the claimants contains and arbitration clause. Green Tree sought from the court to revoke and stop the class arbitration based on the U.S Federal Arbitration Act, which it argued that it did not permit class-wide arbitration. In response, the Supreme Court of the United States dismissed this claim, ruling that unless specifically banned in the contract, class-wide arbitration could be permitted by the courts. The issue in this case was whether a court or an arbitrator should decide whether an arbitration agreement could permit an arbitration of a class action, where the agreement was silent on the issue. This case is related to "contracts between a commercial lender and its customers, each of which contains a clause providing for arbitration of all contract-related disputes" 663 .

The Supreme Court ratified the arbitral awards, for three reasons: 1) the ambiguous contract should be construed against Green Tree, the drafter 2) there is no legislative direction that prohibits class-wide arbitration, and 3) repeat players such as Green Tree should not be able to preclude class action arbitrations in their contracts in order not to obstruct proceedings.

The three grounds set out by the court are important since they provide a general presumption against the party who drafted the arbitration agreement but subsequently objected consolidation should be estopped from this presumably abusive behavior.

The Supreme Court of United States held that (i) that the arbitration clauses are silent as to whether arbitration might take the form of class arbitration, and (ii) that, in that circumstance, the law should interpret the contracts as permitting class arbitration.

The court held that:

"In certain limited circumstances, courts assume that the parties intended courts, not arbitrators, to decide a particular arbitration-related matter (in the absence of clear and unmistakable" evidence to the contrary). These limited instances typically involve matters of a kind that "contracting parties would likely have expected a court to decide" 664

In Howsam vs. Dean Witter Reynolds Inc., the U.S Supreme Court clarified the distinction between arbitrability and procedural questions, emphasizing the broad scope of the latter. The court rejected the argument that the consolidation of arbitration is not a "question of arbitrability" as neither of the parties was forced into arbitration and none of the parties expected the arbitrators (as opposed to the court) to have jurisdiction.

The court held further that only two types of disputes are proper for the court to consider, where its ruling could be different from the arbitrate tribunal or could be decided by the national courts rather than the arbitral tribunal:

"1) A dispute regarding whether the parties are bound by a given arbitration clause; and

663 Decision by the US Supreme Court in Green Tree Financial Corp. vs. Bazzle, 539 U.S. 444, 123 S. Ct. 2402 (2003) 2) A dispute about whether an arbitration clause in a concededly binding contract applies to a particular type of controversy." 665 As stated earlier, this decision differentiated between the "arbitration procedures" and the "question of arbitrability" 666 . The later has a limited scope and related to the jurisdiction of the arbitral tribunal which should not be exceeded, and related to when the parties are likely to have expected a court to have decided, where they are not likely to have thought that they had agreed that an arbitrator would do so

In Century Indemnity Co. vs. Wausau [Exhibit 66], the respondent acknowledged that it must arbitrate the dispute, but objected to the consolidation of arbitration of its two insurance policies.

The court found that the consolidation between the same parties regarding the same legal relationship is not a matter of dispute; however, the dispute may arise in case the objecting party does not participate in an arbitration involving other re-insurers.

In the latter case, the 7th Circuit held that in the absence of any provision in the arbitration agreement that forbids consolidation, it should be allowed to consolidate arbitrations. The court held that:

"We find based on Howsam that the question of whether an arbitration agreement forbids consolidated arbitration is a procedural one, which the arbitrator should resolve" 667 .

In Shaw's Supermarkets, Inc. v. United Food and Commercial Workers Union, where the case involved class grievances under three separate contracts, the US Court of Appeals held that:

"The issue before us is who should make the determination as to whether to consolidate the three grievances into a single arbitration: the arbitrator or a federal court. Since each of the grievances is itself concededly arbitrable, we think the answer is clear. Under Howsam . . ., This is conditional to having arbitrations are between the same parties, the disputes arise in connection with the same legal relationship and the arbitration agreements are compatible at the request of one of the parties and without the need for the approval of the other party to the arbitration agreement, as set out below:

Article 10 of ICC Rules states that:

"The Court may, at the request of a party, consolidate two or more arbitrations pending under the Rules into a single arbitration, where: the parties have agreed to consolidation; or all of the claims in the arbitrations are made under the same arbitration agreement; or c) where the claims in the arbitrations are made under more than one arbitration agreement, the arbitrations are between the same parties, the disputes in the arbitrations arise in connection with the same legal relationship, and the Court finds the arbitration agreements to be compatible"672 (Emphasis added).

Therefore, the Parties' agreement is not a prerequisite for consolidation under the most recent version of ICC Rules, which reflects the modern view of international arbitrations.

Similarly, JCAA Rule 53 provides:

"The arbitral tribunal may, at the written request of a Party and when it finds it necessary, consolidate and hear the pending claim(s) with the other claim(s) (as to which no arbitral tribunal has been constituted), if:

(1) All Parties (including the parties to the other claim(s) have agreed in writing;

(2) The pending claim(s) and the claim(s) to be consolidated arise under the same Arbitration Agreement; provided, however, the written consent to such consolidation by the party to the other claim(s) is necessary when the party has not been a Party to the pending claim(s); or

(3) Both the pending claim(s) and the other claim(s) to be consolidated arise between the same parties, and

(a) The same or a similar question of fact or law arises from the claims;

(b) The dispute is referred by the Arbitration Agreement to arbitration under the Rules or at the JCAA; and

(c) the arbitral proceedings are capable of being conducted in a single proceeding with regard to the place of arbitration, the number of arbitrators, language(s), and other issues governed by the Arbitration Agreements under which the claims arise" 673 (Emphasis added).

Further, Article 22 of the LCIA Rules of 2014 provides "The Arbitral Tribunal shall have the power, upon the application of any party.…… (x) to order, with the approval of the LCIA Court, the consolidation of the arbitration with one or more other arbitrations subject to the LCIA Rules commenced under the same arbitration agreement or any compatible arbitration agreement(s) between the same disputing parties, provided that no arbitral tribunal has yet been formed by the LCIA Court for such other arbitration(s) or, if already formed, that such tribunal(s) is (are) composed of the same arbitrators"

There is no provision under the DIAC Rules of 2007 that provides for or forbids the consolidation of related claims. However, DIAC practice has been consistent, when appropriate, to permit consolidation,

The same position exists in ADCCAC Rules:

DIAC states as part of their services in their website that:

"As an institutional arbitration center, its outlook is to provide efficient, flexible and impartial administration of disputes."

Under the Advantages of Arbitration at DIAC, the Centre states "As a cost-effective and expeditious approach 673 Japan Commercial Arbitration Association (JCAA) 2014 rules of arbitration guaranteed by law, arbitration has become a popular dispute resolution alternative for conflicting parties" Such cost-effectiveness and expeditious proceedings will not typically be achieved by repeating identical claims before separate tribunals administering the same submissions and hearings.

However, unlike the DIAC Rules, such information on the website are not issued by law, therefore, they are not binding to the parties to an arbitration.

In an official inquiry on this issue dated 20 December 2015, the DIAC provided that:

"If the parties and the subject matter of the dispute in all contracts are identical, you can file them all under one arbitration. Nevertheless, there have been cases where the Respondent/s have objected to this and have filed jurisdictional objections. The Executive Committee, where appropriate, has let the arbitration proceed in spite of the Respondent's objections. But in certain cases, the Executive Committee has decided that each agreement and the corresponding claim needs to be filed as a separate dispute" 674 .

In addition, the next amended version of the DIAC Rules, which is yet to be issued clearly provides for consolidation where one arbitration proceeding was brought before DIAC for six different arbitration agreements and the respondent in that case objected the consolidation. However, such cases were consolidated despite the respondent's objection.

However, certain decisions by the DIAC Executive Committee and some tribunals under DIAC determined that consolidation could not be permitted under the DIAC Rules and the UAE Civil Procedures Code. This will be studied in the opposing views in Chapter 3 of this Title. However, all these decisions were issued with reasoning not referring to the recently issued decision by DCC number 547/2015 [Exhibit 15], which was the only released to the public by December 2016 after the issuance of these awards. 

Chapter 3 Opposing Views to Consolidation

The views of scholars differ with regard to consolidation, some views are not supporting to consolidation in the absence of consent by the parties.

By way of example, Gary Born argues that consolidation is only available where it has been agreed to by the parties. He confirms that:

"In almost all cases, the approach taken by national law is that consolidation and joinder / intervention may be ordered by an arbitral tribunal or a national court, but only pursuant to the parties' (unanimous) agreement thereto. If the parties have not so agreed, both the tribunal and local courts will lack the authority under national law to order either consolidation or joinder / intervention. This approach is consistent with that prescribed by the New York Convention and more general respect for the parties' procedural autonomy in international arbitration." 676 Redfern and Hunter further state, as a general proposition, that:

"In principle it is right to allow the parties themselves to decide whether there should be a consolidated arbitration or concurrent hearings in any given dispute." 677 They further argue that:

"Neither the Model Law nor the UNCITRAL Rules contain any provision for the consolidation of different arbitrations. However, the problem is a real one-and it is a problem to which arbitral institutions such as the ICC and the LCIA have given long and mindful consideration"678 .

In addition, they conclude that consolidation must be carefully worked out, they provide that:

"In an appropriate case, provisions such as these should prove useful in bringing everyone concerned before the same arbitral tribunal. However, the procedure to be followed in the conduct of such a consolidated arbitration would have to be carefully worked out, so as to ensure that each party is given a proper opportunity to present its case"

Having careful contemplation to positions of litigant parties in arbitration proceedings, it is frequently the case that the party who took opposing positions to consolidation could be described as a plainly tactical position to deter the proceedings.

However, the main contentions argued by them in order to justify their tactical position are mainly about two issues set out in the following Section:

Section 1 Challenges to Consolidation of Arbitrations

Despite the favoring views to the consolidation of arbitrations and notwithstanding the efficiencies of consolidation which are not a matter of contention between supporting and opposing views to consolidation, consolidation involves certain jurisdictional risks

Redfern and Hunter confirm that:

"There could be some instances where the other party objects to new claims being brought into the arbitration and has strong legal grounds for its objection. In these cases (and indeed in any case in which it seems that it may be exceeding its jurisdiction)"679 §

Arbitral Awards Denying Consolidation reviewed

There are some incidents where arbitration centers in the UAE did not accept consolidation of multi-contract arbitrations, this includes the DIAC Executive Committee in DIAC Case 91/2015, this case could reflect that the DIAC Executive Committee does not always accept the consolidation of claims, even for arbitrations between the same parties and have the same choice of jurisdiction.

Despite the decision for consolidation or joinder is the decision of arbitral tribunals not the administrative bodies of arbitration centers, the institutional rules provide the Executive Committee of the DIAC and ADCCAC the power to dismiss consolidation when it is not satisfied prima facie that consolidation can be ordered in the absence of the mutual consent of the parties.

In DIAC Case 91/2015, the DIAC Executive Committee inter alia found that:

"Taking into consideration that the Request for Arbitration is based on two different agreements, two separate arbitrations should be filed at the DIAC"

There are other instances where very conservative arbitrators tend to take a safe approach and avoid getting into the complications of upholding jurisdiction on multi-contract or multi-party disputes on the pretense that there is no provision permitting consolidation or joinder of arbitration under the UAE and in the absence of express consent of the parties. This includes the tribunal's decision in DIAC Case 281/2015, in which requests for consolidation were rejected.

The tribunal's decision to DIAC case 281/2011 under which the DIAC left the tribunal to decide whether to proceed with a single arbitration that was related to two separate arbitration agreements. In that case, the two disputes were based on closely related factual legal grounds. Despite this, the three-member tribunal concluded that it did not have jurisdiction to consolidate the disputes. In doing so, the tribunal held that:

"The Tribunal is satisfied that under the law of Dubai consolidation requires the consent of the parties and that no such consent is to be derived from the agreement of the parties to the DIAC Rules. It follows that the Claimant has no right, without the consent of the Respondent, to consolidate disputes arising under two separate arbitration agreements" 680 § 2: The Scope of the Arbitration Agreements

Article 53.1(h) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that:

"The award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope" This is relevant to Article 216.1(a) of the Repealed Arbitration Chapter of the CPC which provides as a ground to set aside or oppose enforcement of an arbitral award that "if it was issued otherwise than with an arbitration instrument or on the basis of an instrument" 681

An arbitral tribunal considering consolidation should be mindful that the scope of its substantive jurisdiction derived from the arbitration agreement would be exceeded when consolidation is ordered. In particular, in multi-contract disputes, each contract will include a clause that any dispute under the agreement will be subject to arbitration. Therefore, an arbitral tribunal could arguably not be entitled to join those claims to one set of proceedings since the claims under different agreements are outside the scope of each of the agreements.

This could also be challenged by the arbitral tribunal or the party seeking consolidation since it could be relatively easy to establish that fragmentation of disputes into distinct proceedings was not contemplated by the parties when they entered into the underlying agreements. Therefore, consolidation was part of the parties' reasonable commercial expectations, which the English courts defined as 'the presumption of one-stop forum', which always contemplates, the parties (as any reasonable person would do) could not have contemplated the fragmentation of disputes.

Indeed, under UAE law, arbitration is an exceptional forum for dispute resolution and fundamentally based on exiting the natural judiciary and, therefore, arbitration should be limited to the issues that the parties intended to submit to arbitration 682 As such, as stipulated by the Dubai Court of Cassation in frequent decisions, arbitration is a consensual process and limited to what has been agreed by the parties to be referred to arbitration. However, this should not restrict to what has been referred to arbitration by the express consent of the parties to be consolidated in a single set of proceedings. This consolidation is in substance between cases, which have been consensually referred to arbitration.

Therefore, none of the parties may claim that it was forced to arbitration or the arbitrator exceeded its mandate or exceeded its jurisdiction.

The US courts answered this argument by deciding, "Each of the grievances is itself concededly arbitrable"683 .

Indeed, mutual consent required to establish the competence and jurisdiction of the arbitral tribunal, however, once the tribunal's jurisdiction is established, it cannot be contested by other challenges such as consolidation of contracts that are already outside the judiciary's jurisdiction and within the arbitrators' competence. § 3 Parties' Autonomy to Choose Arbitrators

The second ground for the views opposing consolidation is that the very foundation of international arbitration is the parties' agreement to arbitrate and their procedural autonomy.

Scholars of this view do not contest the efficiencies of consolidation but rather contest that consolidation in international arbitration has generally been possible only where the parties have unanimously agreed to it whether in their original arbitration agreements, or any subsequent agreements.

Where parties have not unanimously consented to consolidation and in the absence of a legal direction permitting consolidation, national laws generally do not permit consolidation either through orders of arbitral tribunals or national courts.

In particular, each of the arbitration agreements being considered for consolidation by the arbitral tribunal typically provides for the composition of the arbitral tribunal that has to be chosen in the manner agreed upon between the parties. If the consolidation of arbitrations is ordered by the arbitral tribunal, this could (in this view) deny the party objecting's entitlement it could otherwise have exercised its right to participate directly in selecting the tribunal for each separate arbitration proceedings related for each of the multi-contracts. In that sense, consolidation would be a significant change in the agreed arbitral procedure.

The opposing views to consolidation propose that an arbitral tribunal does not have the jurisdiction or power to order consolidation of claims as it would result in an unenforceable arbitral award the New York Convention.

In specific, Article V (1) (d) of the New York Convention provides for the non-recognition of awards where the composition of the arbitral tribunal was contrary to the agreement of the parties. It states that:

"Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement are sought, proof that:

… (d)
The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place; …" 684 However, on balance between the two views, it is true that Arbitration is a consensual process, however, there are two types of consent in arbitration:

First, the consent to submit a dispute to arbitration: this is the express consent to enter into arbitration agreements, which is mandatory under almost all jurisdictions. In multi-contract consolidation, the objecting party to consolidation, does not typically dispute that each of the agreements, being considered for consolidation, was concededly submitted to arbitration. Therefore, this type of consent should ideally not be an obstacle to consolidation.

Second, Procedural consent: The second type of consent is consent for arbitral procedures, including requiring the production of documents, requiring the presence of witnesses/subpoenas, administrating oaths, examining the subject matter of the dispute, appointing experts, Interim measures…etc. all such procedures do not require the consent of the parties once they validly submit to arbitration.

On balance, this dissertation takes the view that consolidation is a procedural matter that does not require the express consent of the parties; it is a procedure that parties must comply with once they decide concededly to enter into an arbitration agreement.

By way of example; the US Supreme Court in Green Tree addressed this exact question and determined that:

"We are faced at the outset with a problem concerning the contracts' silence. Are the contracts in fact silent, or do they forbid class arbitration as petitioner Green Tree Financial Corp. contends? But we cannot do so, not simply because it is a matter of state law, but also because it is a matter for the arbitrator to decide"685 .

A similar construction was found by the US Supreme Court in Howsam686 . 684 Convention on the Recognition and Enforcement of Foreign Arbitral Awards of June 10, 1958 (the New York Convention), 330 U.N.T. S. 38 (1959) The DCC confirmed the same position when it determined that: "There is no legal principle that opposes appointing a single arbitrator to try a dispute regarding twelve separate sale agreements that were the subject of the arbitral award, the foregoing procedure is the natural and logical consequence for the proper and fair administration of justice" 687

Therefore, the DCC in case number 547/2015 [Exhibit 15] did not intervene in the arbitrators' decision to consolidate arbitrations as long as the tribunal found valid connection between the cases, moreover, the Dubai Supreme Court endorsed this procedure and described it as "the natural and logical consequence for the proper and fair administration of justice" 688 .

Indeed, assuming for the sake of argument that every decision by an arbitral tribunal could be contested on the basis that it was not agreed, in this case parties may find reasons to object many other procedures before the arbitral tribunal including, for instance, the production of documents, number and dates of submissions, procedural orders, interim measures and probably the final award itself.

Therefore, consent is required for entering into arbitration agreements rather than the procedures for arbitration.

Further, the willingness of contracting parties to consolidate arbitration may be implicit and arise only from the existence of compatible arbitration clauses. It follows that an arbitral tribunal may order consolidation of arbitral proceedings, in certain cases, in the absence of express provisions regarding consolidation in the contracts. Only the incompatibility of the clauses will hinder this consolidation, based on the implied will of the parties to fragment their disputes.

Further, in case the objecting party to consolidation was the drafter and/or was the stronger party or repeat player of the agreements that are being considered for consolidation, an arbitral tribunal could in this case find that such party, should not use its unequivocal contracting power to oppose the fair administration of justice that is served by consolidation.

In this regard, in Green Tree, the Supreme Court of the US it found that "repeat players should not be able to preclude class action arbitrations in their contracts in order not to obstruct proceedings" 689 .

Another perspective for the views objecting consolidation is based on the 'entire agreement' clause in each of the agreements being considered for consolidation may contradict with the intention of the contracting parties to hear disputes in a single proceeding. However, tribunals I have seen are less likely to accept this argument since the purpose of the 'entire agreement' clause is to prevent parties to an agreement from subsequently relying on statements or representations made during pre-contractual negotiations.

It is highly unlikely that contracting parties' intent by the 'entire agreement' clause was to exclude consolidation of arbitrations. As illustrated above, that parties typically do not contemplate consolidation while entering into agreements, they rather contemplate neutral, efficient and speedy dispute decisions by inserting arbitration as a dispute resolution mechanism. § 4 Confidentiality of Arbitration in Relation to Consolidation

The views opposing consolidation pose confidentiality as one of the grounds to challenge an arbitral tribunal's jurisdiction to consolidate multi-contract arbitrations.

Indeed, most arbitration rules consider arbitration a confidential forum, which should be kept strictly between the parties.

However, whether this process also involves the arbitral tribunal itself, in case the tribunal seized of a particular contract became aware of the decisions of another arbitral tribunal, it might be impacted by its decision and might trigger a breach of confidentiality concerns.

On balance, it is fair to propose that consolidating arbitrations between the same parties should not ideally bring significant implications on confidentiality. In England, the Privy Council690 had to consider whether an arbitral award in one arbitration could be relied upon by the winning party in another arbitration under the same agreement, despite an express confidentiality agreement in respect of the first arbitration. In this case, the disclosure of the award was allowed.

The Privy Council found that "the legitimate use of an earlier award in a later, also private, arbitration between the same parties was not the kind of mischief against which the confidentiality agreement was directed"691 .

This decision has been rightly described by commentators as:

"Eminently sensible in the circumstances of the case. The private and, in theory, confidential nature of arbitration should not mean that the parties can go on arbitrating the same point ad infinitum until they get the result they prefer"692 

Section 2 Position of English Courts Supporting Fragmentation of Disputes in Case of Conflicting Jurisdiction Clauses

In certain instances, the English courts supported fragmentation of disputes

In one case, two agreements deal with different aspects of the parties' relationship and such contracts contain conflicting jurisdictions where the first contract deals with the placement of insurance by the broker with the insurer, whilst the other agreement gave the broker the exclusivity in a certain market, then they can be dealt with separately 693 .

Three cases issued by English Courts will be discussed in this regard, AmTrust, PT Thiess, Abu Dhabi Gas cases, set out below the details of each case:

In a departure from Fiona Trust one-stop presumption, the AmTrust case decided that the correct approach was not to start with the "one-stop-shop" presumption, instead, to apply a careful and commercially-minded construction of the contracts 694 .

In this case, there were two agreements containing conflicting jurisdictional clauses one gave jurisdiction to English courts and the second to arbitration in Italy. Despite the inconsistent clause in the subsequent agreement between the same parties that gave jurisdiction to arbitration in Italy, the English Court of Appeal held that there was a good arguable case that the jurisdiction clause in an earlier contract gave the English court's jurisdiction and was not part of the arbitration clause.

In defining the commercially minded construction of contracts, the court differentiated cases where there is a series of agreements centered around a single economic transaction from the situation where there is a single contact creating a relationship which is followed by a later contract embodying a subsequent distinctive agreement where the contracts are not part of the same economic transaction. In the latter cases, it could be concluded that the parties purposely chose to have different jurisdictions to deal with different aspects of their relationship.

In PT Thiess case 695 , conflicting jurisdiction clauses were entered into by the parties, one refers to arbitration and the second to English Courts, the English Commercial Court refused a stay of court proceedings in favor of arbitration. The court held that, where different but related agreements contained overlapping and inconsistent dispute resolution clauses, the court would be required to identify the contract under which the substance of the dispute arose, in order to determine which dispute resolution clause would apply 696 . In Abu Dhabi Gas case, the claimant in one arbitration was the respondent in another arbitration between the same parties, one of the parties brought an action seeking the court to order consolidation. Whist the court favored ordering consolidation, it decided that it was powerless to do so between two sets of arbitral proceedings or to appoint an arbitrator to be ordered by the court to consolidate.

At first, the court plainly wished to have the power to order consolidating the two proceedings, it stated that:

"As we have often pointed out, there is a danger in having two separate arbitrations in a case like this. You might get inconsistent findings if there were two separate arbitrators. This has been said in many cases ... it is most undesirable that there should be inconsistent findings by two separate arbitrators on virtually the selfsame question, such as causation. It is very desirable that everything should be done to avoid such a circumstance" 697

However, the court procedurally recognized that it lacked the power to order consolidation in the absence of consent of the parties, it held that:

"There is no power in this court or any other court to do more upon an application such as this than to appoint an arbitrator or arbitrators, as the case may be; we have no powers to attach conditions to that appointment, and certainly no power to inform or direct an arbitrator as to how he should thereafter conduct the arbitration or arbitrations"

In summary, in Fiona Trust, the English courts concluded that there is a "presumption in favor of one-stop adjudication" 698 , this presumption that parties intend their disputes to be resolved in one forum will only be displaced by clear wording to the contrary. This presumption could apply where conflicting jurisdictional clauses exist in different contracts 699 700 . The AmTrust approach provides that the one-stop presumption of Fiona Trust is not always applicable, rather, a commercially minded construction of the relationship and the connection between the multi-contracts and whether they are part of one package or the same economic transaction.

Section 3 Position of U.S Courts Supporting Fragmentation of Disputes

Under the US courts, the opposing decisions to consolidation include the US Supreme Court's judgment in ("Stolt Nielsen") 701 , the court considered whether an arbitral tribunal might order parties to class arbitration where an arbitration clause is silent on that issue. The court held that the US Federal Arbitration Act does not permit imposing class arbitration unless there is a "contractual basis for concluding that the parties agreed to do so. Since the decision was issued, there has been extensive commentary on the impact this decision will have on consolidated arbitrations" 702 .

The Court concluded that Green Tree which decided that consolidation "is a matter for the arbitrator to decide" 703 , addressed the narrow question of who should interpret the relevant contractual agreement to determine whether or not the parties were silent as to class arbitration. By contrast, the parties in Stolt-Nielsen stipulated that the arbitration clause was silent. Based on this narrow application of Green Tree, the Court concluded that Green Tree did not establish the rule to be applied in deciding whether class arbitration is permitted

The Court concluded that imposing class arbitration on the parties, in the absence of an affirmative agreement between those parties, would be inconsistent with the US Federal Arbitration Act. The Court emphasized the consensual nature of arbitration, underlining that the US Federal Arbitration Act's central purpose is to ensure that private agreements to arbitrate are enforced according to their terms.

The impact of the Court's decision in Stolt-Nielsen on consolidated arbitration proceedings 704 remains unclear.

What is known is that parties may consent to agreements that permit (or require) the consolidation of separate arbitration proceedings. However, whether courts, or perhaps more importantly, arbitral panels, retain the authority to order consolidation in the absence of explicit consent of the parties was not directly addressed in Stolt-Nielsen. The decision may be interpreted as being limited solely to class arbitrations. Supporting this view, some commentators have argued that the factors suggested by the court apply differently in consolidated arbitrations than in class action arbitrations.

On balance between the two views, whilst the US Federal Arbitration Act fails to provide any legislative direction regarding the consolidation of arbitrations, the UAE courts generally will interpret the law so that consolidation will be granted, unless there is an explicit agreement to the contrary 705.

Section 4 Consolidation Where Conflicting Jurisdiction Clauses Exist

The question as to whether consolidation can be ordered without the express consent of all parties becomes more complicated where the jurisdictional clauses are inconsistent or conflicting. As discussed earlier, Fiona Trust case law held that the question whether the contract was entered into by bribery was not a decision under the contract, however, sensible business-persons would not have intended to bring dispute of this kind would have been within the scope of two inconsistent jurisdiction agreements.

However, other cases take a different approach than Fiona Trust, some of these decisions were already discussed in the context of multi-contract consolidation in general, but will be demonstrated here in the specific context of consolidating conflicting dispute resolution clauses where at least one these clauses refer to arbitration.

In general, the French courts are favoring this approach in case the other agreement contains no choice of jurisdiction; however, English Courts' views are not settled in this area. I will then demonstrate my view of the UAE law's stance in this regard. The following case laws explain these questions:

1.

In "UBS AG", the English Court of Appeal held that sensible business people would not have intended that a dispute that involves a series of separate but interrelated agreements, which contains conflicting jurisdiction clauses to be fragmented. In that case, the Court of Appeal looked to the agreement which was "at the commercial center of the transaction" 706 to determine which jurisdiction clause should cover the dispute.

2.

In a similar determination searching for the central gravity of the transaction, in PT Thiess 707 , the agreements embodied conflicting jurisdiction clauses, one refers to arbitration and the second to English Courts. The English Commercial Court upheld its jurisdiction, holding that where different but related agreements contained overlapping and inconsistent dispute resolution clauses, the court would be required to identify the contract under which the substance of the dispute arose, rather than the formal nature of the proceedings, in order to determine which dispute resolution clause would apply.

3.

In C v D1 and others, the case was related to two agreements containing conflicting arbitration clauses that were consolidated without the parties' consent, the first agreement provided for arbitration in Paris which was entered into in 2005, while the second agreement provided for English-seated arbitration and was entered into in 2011. The arbitral tribunal accepted the consolidation of both contracts in a single proceeding.

The English Commercial Court rejected an application by the award debtor to set aside the award on the ground of serious irregularity, the court held that: "The Fiona Trust presumption may apply in contractual arrangements between two parties which contain two or more choices of the jurisdiction in different agreements" 708 .

4.

In AmTrust case, there were two agreements containing conflicting jurisdictional clauses. The first agreement provided jurisdictions to the English courts while the second agreement to arbitration in Italy. The Court upheld the English court's jurisdiction and was not part of the arbitration clause. The court found that the one-stop presumption of Fiona Trust is not always applicable, rather, a commercially minded construction of the relationship and the connection between the multi-contracts and whether they are part of one package or the same economic transaction.

5.

On 14 May 1996, the French Court of Cassation upheld its jurisdiction for a dispute arose where there were two agreements between the same parties, one contains an arbitration clause and the other did not have any choice of jurisdiction 709 . The French Court of Cassation held that the breach in the second agreement fell within the scope of the first agreement 710 6.

The Dubai Court of Cassation was confronted with a situation where multiple plaintiffs brought a claim against one respondent, one of those plaintiffs agreed for arbitration but its claim was closely connected from the commercial perspective with the other claims being adjudicated by the court. The court decided that the Dubai Courts have jurisdiction on the entire dispute, include the agreement embodying the arbitration clause since national courts have the default jurisdiction and it is for the fair administration of justice to review disputes altogether. The court decided that:

"Arbitration is an exception forum to the default rule providing jurisdiction to national courts for all civil and commercial disputes. Thus, arbitration agreements shall be binding only upon its parties. In the event a case is filed against multiple litigants or by multiple plaintiffs, where only one of them has agreed to arbitration in the contract, and the claim is associated with this contract, the dispute shall not be, for proper administration of justice, fragmented because it is associated with one transaction in which several parties were involved. Accordingly, the lawsuit shall be heard by one body that is the national courts rather than arbitral tribunals, since the courts have the default jurisdiction while arbitration is an exception dispute resolution mechanism" 711 .

Conclusions on Consolidation of Arbitrations

The consolidation dilemma can be framed as a struggle between party autonomy and efficiency. On the one hand, ordering consolidation without the consent of all parties can be contrary to party autonomy. As a result, consolidation without consent is not without risk. Under Article V (1) (d) of the 'New York Convention', the recognition and enforcement of an award "may be refused … if … the arbitral procedure was not in accordance with the agreement of the parties…."

In the meantime, fragmenting a multi-contract transaction before several arbitral tribunals lead to obvious procedural inefficiencies, including the duplication of efforts across multiple proceedings, causing higher attorney fees, arbitrator fees and administration fees, systemic inefficiencies (where competing tribunals are deciding similar or identical claims and factual issues) and conflicting results and causations. 709 Decision by the French Supreme Court on 14 May 1996, First Civil Chamber, 1997 Rev. Arb. 535 With regards to conflicting dispute resolution agreements, the English courts concluded that there is a "presumption in favor of one-stop adjudication" 712 , this presumption poses that parties' intent to resolve their disputes in one forum will only be displaced by clear wording to the contrary 713 .

The English courts resolved this question by looking to the agreement which was "at the commercial center of the transaction" 714 or identifying the contract under which the substance of the dispute arose 715 The French Court of Cassation found supported consolidation when if found that the breach in the second agreement fell within the scope of the first agreement 716

First: The following summarizes the powers conferred upon an arbitral tribunal by the operation of UAE law

The UAE law does not contain any provision forbidding the joinder or consolidation of the agreements in a single proceeding. This was the conclusion of the Dubai Court of Cassation Decision No. 547/2015 [Exhibit 15] where the court, by virtue of its causation, urged parties and arbitrators to consolidate claims under the same economic transaction. The court determined that:

"There is no legal principle that opposes appointing a single arbitrator to hear and try a dispute regarding twelve separate sale agreements that were the subject of the arbitral award"717 .

The Dubai Supreme Court held further that consolidating related arbitrations related to the same project represents:

"The natural and logical consequence for the proper and fair administration of justice."

The conclusion of the DCC is consistent with the Supreme Court of the US in Green Tree where it held that "there is no legislative direction that prohibits class-wide arbitration" and further held that "repeat players should not be able to preclude class action arbitrations in their contracts in order not to obstruct proceedings" 718 .

The French courts generally support the consolidation of compatible arbitration agreements as long as one of the agreement fall within the scope of another agreement 719 or in case the force obligatoire of the arbitration clause included in one agreement extended to the other agreement since the two agreements form one transaction 720 .

However, the French Courts did not refer to the presumption of one-stop forum adopted by the English courts, which provide that:

"the parties, as rational businessmen, are likely to have intended any dispute arising out of the relationship into which they have entered… to be decided by the same tribunal" 721

In addition, the French courts did not rely on the notion of the commercial viability of fragmentation, which sensible business people could not have intended 722 .

Second: The Powers conferred to an arbitral tribunal by the parties

An arbitral tribunal considering multi-contract arbitration situation should raise a question as to the parties' intent in multi-contract arbitration and whether fragmentation of disputes was contemplated by the parties when they entered into the relevant agreements.

There are two approaches in the interpretation of the intention of contracting parties when considering the consolidation question First: The Fiona Trust presumption approach, where the parties to multi-contract arbitration situation, as prudent and rational businessmen, could not have intended in structuring the agreements to resolve their disputes by appointing many arbitrators (in a case I saw it was ninety-nine arbitrators) where it's possible to appoint one or three arbitrators, bearing all the burdens, risks and costs that this would entail, where this can practically be avoided. On the contrary, the parties to multi-contract arbitration situation are likely to have taken special steps to avoid this situation by purposely drafting compatible choice of jurisdiction which should mean that the parties are likely to have intended to have such claims heard together.

Approach 2: the AmTrust approach where a tribunal should not start with the Fiona Trust presumption, but instead to apply a careful and commercially-minded construction of the contracts, which implies careful contemplation of the intention of the parties.

This dissertation is of the opinion, Fiona Trust presumption should be the starting position for arbitral tribunals deciding the scope of its jurisdiction in multi-contract arbitrations, however; the AmTrust approach should not be ignored in case there are strong proof demonstrating that the business transactions concluded in each contract being considered for consolidation are factually having distinctive features.

For example, in case the parties had a single tender and a single set of pre-contract negotiations and concluded separate agreement (even if contracts were concluded at different times), this may support the inference that the business transaction concluded in several contracts is under the same economic transaction. Conversely, in case a tender and negotiations were concluded into a contract and then separate tenders and negotiations concluded a different contract then this may support the frequentation of disputes.

Similarly, even in case there are different phases of tenders and pre-contract negotiations, in case all such negotiations are related to the same project or business transaction then Fiona Trust presumption should ideally be taken.

In all events, the decision is not straightforward. However, in case of confusion; it may be advisable that an arbitral tribunal would consider the two factors affect its decision:

First: an arbitrator should be inclined generally take a pro-efficiency approach, which is certainly best served the Fiona Trust presumption of one-stop arbitration and order consolidation unless strong evidence and reasons for fragmentation are established where the business transactions have distinctive features.

Second: the tribunal deciding on consolidation should have a mindful and careful decision on the power conferred upon it.

It is true that arbitration is a consensual process, however, an arbitral tribunal should ideally hold that the parties' consent to arbitrate is generally met in the multi-contract arbitration situation. As the US Supreme Court held in Green Tree, each of the arbitration agreements were concededly arbitrable, none of the parties expected the court to hear multi-contract arbitration disputes where all the agreements refer to arbitration under the same forum. Further, none of the parties to multi-contract arbitration disputes was forced to arbitration as opposed to any other forum.

The willingness of the parties to consolidate the arbitration may be implicit, and arise only from the existence of compatible arbitration clauses. It follows that the consolidation of arbitral proceedings may in certain cases be preferred in the absence of even an express consolidation clause or even an arbitration clause stipulated in some of the contracts in dispute. Only the incompatibility of the clauses will hinder this consolidation, based on the implicit will of the parties.

The formulation of the arbitration clauses being considered for consolidation may allow a broad scope (specifically the wording "out of or relating to" rather than "under the agreement."

The intention of contracting parties to have a unity of the agreements that are related to the same transaction is further reflected by having the agreements as providing a single dispute resolution mechanism.

In this connection, a number of decisions by the Supreme Courts in France and England supported the consolidation of proceedings even in circumstances where the parties entered into conflicting dispute resolution clauses. This matter shall be discussed later in this chapter.

Third: Powers conferred on an arbitral tribunal in arbitration conventions

Whilst the ICC Rules latest version of 2012 addresses consolidation, many international arbitration conventions (including the major institutions in the UAE) do not deal expressly with the subjects of consolidation.

DIAC and ADCCAC Rules requires an arbitral tribunal and the parties, in the absence of express provisions in the institutional rules to act in the spirit of the such rules, it would be contrary to the spirit of the DIAC Rules to require a claimant to commence many (sometimes tens of proceedings), particularly where such claims are clearly connected. Not only would this be onerous, but also it would also represent a considerable waste of time and costs, and could lead to potential delaying tactics, and inconsistent determinations.

TITLE 3: RECOGNITION OF ARBITRAL AWARDS IN INTERNATIONAL JURISDICTIONS & LEGISLATIVE REFORMS PROPOSED TO THE UAE LAWS AND THE UAE JURISPRUDENCE TOWARDS ARBITRATION

As set out in Title 2 under Part 1 of this thesis, recognizing and enforcing arbitral awards before the national courts in the UAE is a challenge, and the process for recognizing and enforcing arbitral awards involves risks that have to be taken into consideration when attempting to agree on arbitration for a dispute that is likely to be enforced in the UAE.

DIFC and ADGM courts are exceptions from this general statement.

As set out above, this dissertation has identified over 130 case laws from the UAE Supreme Courts, which denied the enforcement of arbitral awards or set aside the award whether in its entirety or partially.

The issue that shall be studied in this Title is the methodology and principles of enforcing arbitral awards in foreign jurisdictions in comparison with the relatively problematic position set out above in the UAE.

This involves more emphasis on procedural issues under UAE law that were used as grounds to set aside arbitral awards in comparison to the doctrines used in international jurisdictions in order not to allow these procedural matters to affect the integrity of the eventual award, assuming these procedures are not issues affecting the fair and equitable resolution for the dispute.

Differently stated, not all procedural flaws can be put on the same level. There should be a distinction between the procedural flaws, as follows:

First: procedural flaws that are meant to serve the administration of justice and fair prosecution of the claims on the one hand. For example, the impartiality of arbitrators, due process, equality between the parties, providing each party reasonable opportunity to submit its defenses.

Second: procedural flaws that are more into formalities that are not directly related to the fair administration of justice or the fairness of the arbitral process. For example, the time-limits to an issue awards, the complicated procedures for having an explicit capacity to enter into an agreement to arbitrate, certain formula for taking an oath.

These latter procedural flaws do not normally deprive a party of the fair resolution of its disputes.

Analysis of international jurisdictions reveals that, generally, procedural matters affecting the fairness of the resulting award are relied upon by courts as grounds to set aside awards rather than other formalistic procedures that do not affect the integrity of the arbitration process.

In other words, a procedure is not required for the sake of the procedure itself; rather, it is required to control and guide the fair resolution of disputes.

This comparative research approach shall be the basis for setting the foundation to the suggested improvements in the UAE law and the UAE courts' interpretation of the UAE law and attitude towards the arbitration process in order to be rather supportive of arbitration.

The first Chapter of this Title shall study of the general principles applicable to arbitration, the enforcement process, the grounds to set aside arbitral awards and certain examples of case laws setting aside arbitral awards in each of France, England & Wales, and the US. Thereafter, a separate Chapter in this Title shall demonstrate the areas of improvement in the UAE law in order for the UAE's arbitration system to be more compatible with the international jurisdictions.

The comparative study in this Title is crucial to reach the areas of improvement in the UAE law with respect to favoring arbitration.

Meanwhile, contracting parties as well as litigant parties may need to avail themselves and consider other alternatives in order to mitigate the risk factors inherited in having the seat of arbitration and/or enforcing arbitral awards in the UAE. One of the important factors for risk mitigation in this context is 'third-party litigation funding', and mechanisms to rationally make use of this innovative solution in the UAE. This will also be studied in a separate Chapter in this Title.

Chapter 1 Enforcement of arbitral awards, Comparative Approach to

France and Other Jurisdictions

Arbitral awards whether domestic, foreign rendered inside France, or foreign rendered outside France, go through enforcement proceedings (or Exequatur) upon the award debtor to become enforceable in France.

Domestic and foreign arbitral awards shall be enforced in France by order of the Court of First Instance within the ambit of its jurisdiction the arbitral award was rendered.

The foreign arbitral award will receive the exequatur by the Tribunal de Grande Instance of Paris.

The summary enforcement proceeding in France is a simple process involving an ex parte application to the President of the Tribunal de Grande Instance together with simple documents including the original arbitral award in order to grant the Exequatur. Following granting the Exequatur, it is being served upon the award debtor, which can only at this point challenge the Exequatur by filing an application to the Court of Appeal. The appeal, in general, should not stop the enforcement and seizure on the assets of the award debtor.

In France, the rules about enforceability are mostly related to ensuring that the foreign judgment is compatible with the main standards of the local French system.

Articles 1492 CCP (applicable to domestic awards) and 1520 CCP (applicable to international awards) set out the limited circumstances under which an arbitral award could be set aside or denied enforcement; the detailed grounds are considered in the next section.

In contrast to the UAE, which requires a separate action to be initiated to ratify an arbitral award in addition to another separate action for execution and enforcement; in France, the enforcement proceeding is commenced by submitting a request for enforcement by the award creditor together with a copy of the arbitral award with a translation of these documents if they are not in French (Article 1515 of the CCP).

The enforcement judge shall issue an order, typically within a few weeks.

As will be shown below, the grounds to set aside international awards are more limited than domestic awards.

The order allowing recognition and enforcement (ordonnance d'exequatur) comprises an enforcement order, which is simply stamped on the face of the award. In the rare instances when the order denies enforcement, it must state its reasons, and such an order is appealable (Article 1517 of the CCP).

The enforcement order allows an award creditor to pursue the execution of an arbitral award. An important new feature of French arbitration law since 2011 is that, generally, neither a petition to set aside the award nor an appeal against the enforcement order suspends the forced execution of the award in France (Article 1526, CCP) unless the competent judge finds that execution could cause substantial harm to the rights of one of the parties and suspends execution or sets conditions for execution (Article 1526 of the CCP).

In addition, an international arbitral award has res judicata effect from its issuance, which allows conservatory measures to be undertaken immediately without first seeking a special authorization and even before an enforcement order is obtained (Article 1484, of the 2011 arbitration law).

The foreign arbitral award rendered abroad must be granted the exequatur by an order from the Tribunal de Grande Instance, Paris. Obtaining an enforcement order in relation to foreign arbitral awards (whether rendered in France or abroad) is a rapid, ex parte process.

For international arbitral award rendered in France, There is no appeal open against a TGI decision granting an enforcement order, the available means of recourse is a petition to set aside the award723 . If, however, the parties explicitly waived their right to request setting aside a future arbitral award, the TGI enforcement order can nevertheless be appealed on the same grounds as those provided for setting aside the award according to Articles 1522 and 1524 of the CCP.

For international awards issued outside France, the award debtor can appeal enforcement order on the same grounds as those provided for setting aside a foreign arbitral award issued in France according to Articles 1520, 1525 CCP. Article 1525 of the CCP states:

"An order granting or denying recognition or enforcement of an arbitral award made abroad may be appealed. The appeal shall be brought within one month following service (signification) of the order. However, the parties may agree on other means of notification when an appeal is brought against an award bearing an (2) if the arbitral tribunal was not properly constituted; (3) if the arbitral tribunal ruled without complying with the mandate conferred upon it; (4) if due process has been violated; and/or (5) if the recognition or enforcement is contrary to international public policy" Section 1: General Principles Applicable to Arbitration in France 1.

Validity of an arbitration clause: The dispute resolution and jurisdiction clauses within a contract (including arbitration) should be considered mindfully under French law in order to ensure that parties have an enforceable arbitration clause and that any voidance in the arbitration clause is not used as ground for nullity of future arbitral awards where such clause was invoked in an arbitration. Although this dissertation did not come across decisions where such void or unenforceable arbitration clauses caused nullity in the award in French courts, the Rothschild 724 case should be considered in this context. The dispute involved a dispute resolution clause, which restricted one party to litigate in a certain court, but provided that the other party (which was a bank) was free to select 'any other court or competent jurisdiction based upon its sole discretion'.

It is worth noting that it is not uncommon to find this type of clauses which provides many jurisdictional options in banks' standard templates for financing agreements in the UAE (same as in France in the present case). Banks are usually the stronger party to financing agreements and usually enforce (whether duly or unduly) their standard terms and conditions including optional jurisdictional clauses.

The French Court of Cassation held that this clause was potestative and provided great discretionary freedom for one party (the bank) to decide whether it is satisfied and was therefore void. It is unclear whether the Rothschild case is authoritative where an optional jurisdictional clause involving agreement to arbitrate that is available for one of the parties but not available for the other, in such case it would contradict an earlier decision by the Angers Court of Appeal. 725 

2.

Immediate Enforcement: An application for exequatur is made by filing an ex parte application containing the arbitration agreement and the award being enforced in French. After the exequatur is granted, an action to set aside or oppose the enforcement may be initiated. Pursuant to Article 1526 (1) of the CCP, an application to set aside an arbitral award or to appeal the exequatur order does not stay execution as a matter of law 726 . It states that:

"Neither an action to set aside an award nor an appeal against an enforcement order shall suspend enforcement of an award."

Article 1526 (2) of CCP provides an exception from the above rule in circumstances where automatic execution would seriously prejudice the rights of one of the parties. Therefore, the French courts may stop or make the enforcement of the award subject to certain conditions 727 . It states that:

"However, the first president ruling in expedited proceedings (référé) or, once the matter is referred to him or her, the judge assigned to the matter (Conseiller de la mise en état), may stay or set conditions for enforcement of an award where enforcement could severely prejudice the rights of one of the parties."

The French jurisprudence rendered to date demonstrates that it is extremely difficult for losing parties to obtain such measures to stop the enforcement of arbitral awards. 728 Before the introduction of Article 1526 of the French CCP, an action to set aside an award or to appeal the exequatur used to suspend the award's execution in France, pursuant to the former Article 1506 of the Code of Civil Procedure. Commentators confirm that: "As a result of this rule, losing parties would routinely launch an action to set aside or an appeal against the order granting exequatur, as the bringing of such proceedings automatically stayed the execution of the arbitral award. "729 3.

Severability: The doctrine of severability and survival of the arbitration clause is well established under French law. Article 1447 of the French 2011 730 CCP states that "an arbitration agreement is independent of the contract to which it relates. It shall not be affected if such a contract is void."

In the Gosset case, the French Court of Cassation determined that: "In international arbitration, the agreement to arbitrate, whether concluded separately or included in the contract to which it relates, is always, save in exceptional circumstances ... completely autonomous in law, which excludes the possibility of it being affected by the possible invalidity of the main contract" 731 .

In Dalico, the case was brought by a Libyan municipal authority against a Danish contractor in order to oppose the arbitration proceedings initiated by the Danish contractor. The Libyan party argued that the arbitration agreement was governed by Libyan law and that it was invalid under Libyan law. In recognizing the doctrine of severability, the French Court of Cassation established that the validity of an arbitration agreement depends primarily on the parties' common intent, without reference to the law governing the contract or other national laws 732 . Differently stated, the rules for determining the validity of an arbitration agreement are separate and independent from the laws governing the entire agreement.

The autonomy principle allows an arbitral tribunal to uphold jurisdiction to an arbitration, leading to an award that declares the contract under dispute to be null and that addresses the consequences flowing from such nullity. 733 In this regard, the French Court of Cassation determined that:

"pursuant to a substantive rule of international arbitration law, the arbitration agreement is legally independent of the main contract which incorporates it either directly or by reference and [...] its existence and validity are to be appreciated subject to the mandatory rules of French law and international public policy, based on the mutual intent of the parties, without a need for a reference to any national law" 734 The doctrine of severability of the arbitration clause from the underlying contract in which it is included, is well established under French law. 735 4.

Procedural Estoppel: The French courts acknowledge the principle of procedural estoppel in arbitration, whereby a party who knows about certain procedural irregularity but refrains knowingly from making a challenge during the proceedings before an arbitral tribunal is deemed to accept these irregularities, to have waived its right to object, and is precluded from raising any objection on these irregularities before the judiciary 736 . This principle was codified on 13 January 2011 in Article 1466 of the Code of Civil Procedure which states that: "A party which, knowingly and without a legitimate reason, fails to object to an irregularity before the arbitral tribunal in a timely manner shall be deemed to have waived its right to avail itself of such irregularity" 737 

5.

International versus domestic awards: The French Code of Civil Procedure (CCP) draws a clear distinction between domestic (laid down in Articles 1442 till 1503) and international arbitration (laid down in Articles 1504 till 1527).

Arbitration is categorized as international when the dispute is related to international trade interests according to Article 1504 of the CCP, which provides that: "An arbitration is international when international trade interests are at stake."

In determining the 'international trade', the place where the transaction in dispute occurred is critical. The assessment of the domestic versus international arbitration is performed without regard to the nationality of the parties, applicable substantive law or the seat of the arbitration 738 739 .

A well-established case law determined that arbitration is considered international when the underlying transaction from which the dispute arose was not economically performed in a single country 740 .

To clarify this with an example, in the Tapie case 741 , Mr. Tapie argued that the arbitration should be categorized as international 742 since the dispute was related to the sale of a German company, Adidas.

The Paris Court of Appeal rejected this argument and determined that this dispute dealt with the sale of the German company, but was related to a dispute between a French bank and its French clients in France and to alleged failures committed by the French bank.

The court held that arbitration is categorized as international if the dispute concerns economic transactions involving the transfer of goods, services, funds, technologies, or people in different countries. The court repeated that nationality of the parties, and the applicable laws are not to be taken account 743 .

6.

Public Policy Considerations: Article 1514 of CCP states that:

"An arbitral award (international award) shall be recognized or enforced in France if the party relying on it can prove its existence and if such recognition or enforcement is not manifestly contrary to international public policy."

Therefore, the French courts, while enforcing arbitral awards, will review awards for any violations to the French international public policy. However, and having regards that the laws preclude enforcement in case the award is "manifestly contrary to international public policy", the French courts have interpreted the word "manifestly" that violation of French international public policy needs to be clear and definitive. In this regard, the French Court of Cassation held that it might annul an award (or refuse enforcement) based on public policy consideration only where such violation is 'flagrant and concrete.' 744

In this regard, the French Court of Cassation held that "In order to be sanctioned, the arbitrator's breach of public policy must be established to be "flagrant, actual and concrete" 745 .

And held further that "An award could be annulled only if it misapplied rules pertaining to public policy in a "flagrant, effective and concrete manner" 746

In applying public policy considerations for arbitral awards, the French courts determined that punitive damages within an award 747 , the contract was obtained by fraud 748 or the award is intended to be enforced against an insolvent party 749 .

7.

Revision of awards: Pursuant to the Fougerolle 750 case law, revision for an international award should be heard by the tribunal itself (rather than the court), provided that it can be reconvened. This provision was codified in Article 1502 of the Code of Civil Procedure, which is applicable to both domestic and international arbitration by virtue of Article 1506 of the CCP, parties to both domestic and international arbitration are entitled to apply for "revision", if revision of award is successful, and the court can "review" the award on merits 751 . The circumstances that provide grounds for revision of awards are provided in Article 595 of the CCP 752 . One of the cases in Article 595 is whether the award or the underlying agreement involves fraud. Pursuant to Article 1502 of the CCP, an application for revision of the award "shall be made to the arbitral tribunal." If the arbitral tribunal cannot be reconvened, then an application for revision of an award can be heard as follows:

(i)
Where the disputed award is international, a new tribunal must be constituted.

(ii)

Where the award is domestic, the "Court of Appeal which would have had jurisdiction to hear other forms of recourse against the award" may hear an application for revision. 753 This application must be made within two months from the date on which the party became aware of the circumstances on which it relies to seek revision of the award 754 .

In the Tapie case, the award debtor initiated an appeal for annulment and a revision action, the annulment action was rejected by the Paris Court of Appeal but the revision action was granted 755 and the award was retracted on the ground that the award was tainted by fraud.

Government of Qatar to build a hospital, a dispute arose between the parties since Creighton was expelled from the project. Creighton commenced an ICC arbitration in Paris, and the final award was rendered against Qatar.

Qatar unsuccessfully attempted to challenge the award in France, therefore, Creighton sought to seize Qatari bank accounts in France to satisfy the award amount. Following the successful seizure of its bank accounts, Qatar initiated proceedings to lift this seizure on the ground of immunity of Qatar as a sovereign state from execution. In January 1997, the Paris Court of First Instance ordered the lifting of the seizures since the agreement between the parties prevented any waiver of Qatar's immunity.

In June 1998, the Paris Court of Appeal confirmed the Court of First Instance's decision and determined that the no waiver of immunity from execution should be applicable in this case since the parties agreed to that in the underlying agreement.

On 6 July 2000, the French Court of Cassation overturned the Court of Appeal's decision on the ground that the ICC Rules states that:

"Every award shall be binding on the parties. By submitting the dispute to arbitration under the Rules, the parties undertake to carry out any award without delay and shall be deemed to have waived their right to any form of recourse insofar as such waiver can validly be made" 757 The French Court of Cassation found that, in agreeing to ICC arbitration, a state waives not only its immunity from jurisdiction, but also its immunity from execution 758 . As a consequence, state immunity on jurisdiction and execution is waived, immunity on enforcement and execution on state assets in France is therefore waived. However, in three judgments related to enforcing interim measures ordered by a foreign court, the French Court of Cassation applied a higher threshold of proof to the waiver of a state sovereign immunity from execution 759 . For example, while addressing a similar defense regarding Argentina's waiver of sovereign immunity, the French Court of Cassation determined that: "According to customary international law, as reflected by the United Nations Convention of 2 December 2004 on the Jurisdictional Immunities of States and their Property, while States can waive, by written contract, their immunity from execution against assets or categories of assets used or destined to be used for public purposes, they can only do so in an express and specific manner, mentioning the assets or the category of assets over which the waiver is 757 granted."760 9.

State diplomatic Immunity: In another case, Compagnie NOGA, a Swiss company, could not enforce an ICC award against diplomatic assets of Russia in France. The Swiss company successfully obtained an Exequatur for the award by the Paris Court of First Instance to seize bank accounts of the Russian embassy in France, the commercial delegation of the Russian Federation, and the permanent delegation of the Russian Federation at the United Nations Educational, Scientific, and Cultural Organization (UNESCO). However, Russia successfully lifted this seizure by challenging this decision before the Paris Court of Appeal. Despite the explicit contractual waivers of immunity from execution in the underlying agreements, the Court of Appeal determined that Russia had not waived its immunity, under the Vienna Convention of 1961. A general waiver of immunity from execution did not extend to assets protected for being of diplomatic nature under international conventions 761 . 10.

Due process: A fundamental principle in the French law is the due process in conducting the arbitration proceedings 762 . Due process means the fair hearing and adjudication of disputes, including the right of the parties to be heard and to have reasonable (or proper) opportunity to present their respective cases. Violation of due process is therefore a ground for annulment of arbitral awards 763 under Articles 1520(4) and 1492 (4) of the French Code of Civil Procedure. The right to due process is protected by the French international public policy 764 . The principle of equal treatment of the parties in dispute must be observed by arbitral tribunals, failing which the award may be set aside. 765 766 11.

Kompetenz-kompetenz: An arbitral tribunal, under French law, has the power to rule on its own jurisdiction, including any objection with respect to the existence or validity of the arbitration agreement, subject to later review by the national courts in an action to set aside an award. Article 1465 of the French CCP reads:

"The arbitral tribunal has exclusive jurisdiction to rule on objections to its jurisdiction."

Further, the French Court of Cassation established that arbitral tribunals should rule on their own jurisdiction 767 , including:

"The extension of an arbitration agreement within a contract encompassing other agreements in group contracts that do not include a jurisdiction clause, as well as the extension of an arbitration agreement to parties that have not expressly consented to arbitrate." 768 12.

Disclosure required by arbitrators: As set out below, French jurisprudence confirms that lack of adequate and complete disclosures by arbitrators and potential conflict of interest were historically two of the most common reasons to set aside arbitral awards in France. The French law and French courts have made lack of adequate disclosure one of the most critical grounds to challenge arbitral award.

Article 1456 of the French CCP (which is applicable for both domestic and international arbitration by virtue of Article 1506) provides that arbitrators are required to disclose any circumstance that might affect their independence or impartiality.

Article 1456 of the French CCP indeed states that: "Before accepting a mandate, an arbitrator shall disclose any circumstance that may affect his or her independence or impartiality. He or she shall also disclose promptly any such circumstance that may arise after accepting the mandate."

This disclosure obligation is broad, as it applies to all circumstances that are likely to affect the independence or impartiality of an arbitrator 769 . However, an erroneous or incomplete disclosure should not necessarily lead to an automatic recusal of an arbitrator or to the annulment of the resulting arbitral award 770 . This is manifested by the extensive jurisprudence in the French courts. In some circumstances, the French courts found that disclosures that would not trigger reasonable doubts, in the parties' minds, as to the arbitrator's independence and impartiality may not be used as grounds to annul an award or recuse an arbitrator 771 .

For example, the French courts held that where one of the litigant parties was a member among 800 other members of an association where the arbitrator was a chairperson, this is not considered a valid ground to set aside an award even if no disclosure was made 772 because of the remote relationship between the litigant party and the arbitrator under these circumstances.

However, given the fine line between the two issues and the relatively large number of awards set aside using this ground, arbitrators taking France as the seat of arbitration of seeking to enforce awards in France are strongly encouraged to disclose any and all relevant circumstances that exist even if they may not give doubt to their impartiality or independence of arbitrators. The disclosure obligation continues to apply until the tribunal is discharged from its duties 773 . However, having regards to the estoppel doctrine, when a party is notified of relevant circumstances that are likely to bring a challenge and fails to object to them in a timely manner, it cannot bring a subsequent challenge based on the same circumstances 774 .

The French courts consistently held that an arbitrator's duty to disclose must be considered in light of their pointless disclosure since the party was a member among 800 other members and this circumstance is not a reportable disclosure influence on the arbitrator's judgment 775 776 .

The French courts, in certain circumstances, consider that if a party wishes to challenge an arbitrator's independence, it should demonstrate that the arbitrator's judgment is likely to be affected by the nature of the relationship 777 , and that these circumstances create a risk of bias to one of the parties to the arbitration. 778 In Société Dukan case 779 , the French Court of Cassation established that the litigant parties to an arbitration do not have an obligation to search publicly available or other information to trace or verify the arbitrator's impartiality or independence. Rather, the parties should rely on the declarations by the arbitrators. As such, the challenge based on publicly available information can be raised even at a later stage in the arbitral proceedings unless the objecting party is precluded from raising its challenge under procedural estoppel.

13.

Judicial review of arbitrator jurisdiction: Given the limited grounds to challenge an award laid down in Articles 1492, 1520 and 1525 of the Code of Civil Procedure, any plea regarding points of law in the award cannot be relied upon before the French courts. However, the French Court of Cassation confirmed that, in the context of the review of arbitrators' jurisdiction in an action to recognize or set aside an arbitral award, the French courts are entitled to review "all legal and factual elements that are relevant to determine the reach of the arbitration agreement and draw the corresponding conclusions regarding the arbitrators' compliance with their mission" 780 781 14.

'Economic viability': in several decisions, the Paris Court of Appeal established that when the enforcement of an award could jeopardize the economic viability of an award debtor, the court may stay the award enforcement 782 . However, when the enforcement of an award would not seriously jeopardize the viability of the award debtor, but reasonable doubts are established as to the award creditor's behavior as to refunding the enforced amount in case the arbitral award is set aside, the court may modulate the enforcement and order the award debtor to pay the award money to an escrow account 783 . However, the standard set by the French courts for the modulation of enforcement of awards is high 784 . The court may ask for financial statements to be reviewed and expert reports may be needed in order to assess the financial liquidity of an award debtor. Therefore, having regards to this high threshold of proof, the Paris Court of Appeal case history demonstrates that a stay or modulation of the enforcement of an award is likely to be refused785 .

15.

Res Judicata: Article 1484 CCP states that:

"As soon as it is made, an arbitral award shall be res judicata with regard to the claims adjudicated in that award. The award may be declared provisionally enforceable." 786 As such, both domestic and international arbitral awards have res judicata under French law, with immediate effect after issuance of the award. Accordingly, provisional and conservatory measures shall take an immediate effect even before an enforcement order by the judiciary is awarded 787 .

16.

Under French law, even if an award that was issued abroad has been annulled by the courts of the seat of the arbitration, this does not, by itself, constitute a basis for opposing the recognition or enforcement of the award in France 788 . 17.

Under French law, due process and party equality 789 are important principles that must be respected in arbitration. Another case confirms the principle of collegiality; that is, the rule that each arbitrator has a right to participate in the deliberations and decision-making process with the other arbitrators 790 .

18.

Under French law, when an agreement that contains an arbitration clause is assigned or transferred, the arbitration clause included therein shall be deemed assigned or transferred with the underlying agreement 791 792 .

19.

The French law allows under certain circumstances the extension of the arbitration clause to multiparty and/or multi-contract situations, which implies that the arbitration clause within a contract to be interpreted broadly to include contracts not covered by the arbitration agreement or entities that were not parties to the contract containing the arbitration agreement. Under certain circumstances, French jurisprudence has permitted the extension of an arbitration clause to situations involving chains or series of related contracts. 793 20.

Under French law, French courts should not accept jurisdiction where a valid arbitration clause exists between the parties 794 except where the arbitration clause is manifestly null or inapplicable and the arbitral tribunal was not constituted when the judge was seized of the matter 795 . Such nullity and inapplicability, that may declare the national courts competent to review the dispute, is narrowly construed whereby a national judge shall not review substantively or in detail the validity of the arbitration clause before arbitral tribunals do 796 797 .

Section 2: Setting aside Arbitral Awards by French Courts

In contrast to the UAE jurisprudence where more than 130 case laws were identified and studied in Chapter 2, of Title 1 under Part 1 of this thesis, where these case laws confirmed setting aside arbitral awards; it was considerably difficult to identify case laws in France that confirmed setting aside arbitral awards.

In fact, after extensive research to the French case laws, only 22 cases were found where arbitral awards were annulled by the French national courts. Indeed, France is worldwide regarded as one of the supportive jurisdictions to arbitration, if not actually the supportive jurisdiction in the world in that respect. This section shall demonstrate the most important case laws identified by the author's research to the French cases where arbitral awards were set aside.

This study and analysis shall be useful in demonstrating the recommendations for improvements in the UAE and in the UAE courts' interpretation and application of the law in order to get the UAE legal system closer to France as an arbitration-friendly jurisdiction and contributing to eliminate any potential reputation of judicial hostility to arbitration in the UAE. § 1 French Courts Setting Aside Arbitral Awards 2. Insolvent award debtor: In applying international public policy considerations, the French Court of Cassation denied enforcement of an award 798 against an insolvent party to satisfy an arbitral award out of his income after being protected by the insolvency. The court determined that such an act is contrary to French international public policy rules. Apparently, this decision is not about setting aside an award per se but rather is related to denying enforcement due to the financial position of the award debtor.

3. Fraud: On 16 January 2018, the Paris Court of Appeal 799 set aside an ICC international arbitral award on public policy grounds where the award involved fraud, where a falsified version of an agreement was submitted to the arbitral tribunal. In particular, the contracting parties intended to enter into a memorandum of understanding to sell shares in exchange for the commitment by the buyer to make an investment into the seller (rather than paying a consideration). The buyer was a Laotian government entity (from Laos) while the seller is a Russian company.

However, the parties came to know that paying such investment by the Laotian entity is against the Laotian laws, therefore, the parties entered into two versions of a memorandum of understanding. The English version of the MoU indicated that the transfer of shares is subject to investment while the Laotian version did not have this condition (since it is contrary to the Laotian laws).

The Laotian government entity did not make the investment and received the transferred shares in accordance with the Laotian version; the Russian company initiated an arbitration and was unsuccessful since the Laotian version supported the Laotian party. The Paris Court of Appeal found that having two contradictory versions amounts to fraud and annulled the award. The arbitral award demonstrates that following Gulf Leaders case law 800 , the French courts review fraud and generally public policy matters in arbitral awards with respect to both in fact and law.

4. Corruption: September 13, 2017 801 the French Court of Cassation upheld two decisions issued by the Paris Court of Appeal 802 to set aside two arbitral awards since the underlying agreements were obtained through corruption. The court regarded corruption as an element against French international public policy, which is a ground to annul the arbitral awards based on Article 1520.2 of the CCP.

The court referred to and relied upon a decision by the Paris Criminal Court, which found that the seller in the underlying agreement was guilty of corruption.

5. Money laundering: In a decision dated 21 February 2017, the Paris Court of Appeal803 set aside an award for USD 15 million on the ground that the recognition of the arbitral award would be contrary to French international public policy. The court determined that the recognition and enforcement of the arbitral award is contrary (or undermines) the fight against money laundering activities and will allow perpetrators to benefit from their illegal activities. In carrying out this assessment, the court determined that it is not bound by the evidence submitted before the arbitral the tribunal. As such, the court investigated the matter substantively and disagreed with the findings of the arbitral tribunal, which found that there was no sufficient evidence to corroborate that there was any serious sign of money laundering.

6. Public policy and prerogative rights to public institutions: In INSERM v. Fondation Letten F. Saugstad (INSERM Case), the French State Council (Conseil d'Etat) issued an unprecedented decision dated 9 November 2016 to annul an arbitral award related to a public contract performed in France804 . The ground for annulment was the arbitral tribunal's failure to allow a public institution to substitute a contractor without terminating the contract with the contractor being substituted; the substitution of contractors by public institutions for the public interest is considered a public policy rule applicable to public contracts. The nature of this dispute being related to a public institution gave the administrative courts the jurisdiction over this dispute, rather than the civil and commercial courts.

In this case, the contract was related to Gaz de France, a French government-owned institution, and the contract was concluded with a company called "SAS" for a public project. Gaz de France later transferred this contract to Fosmax, the ultimate contractual relationship therefore was between Fosmax and SAS.

Fosmax decided to substitute SAS with another contractor, and SAS instituted an arbitration for claiming EUR 36 million since Fosmax was not entitled to substitute it without first terminating the contract. SAS was successful in getting an arbitral award in its favor. However, the French State Council determined that the arbitral award should be set aside since it disregarded that Fosmax has a mandatory prerogative right (or privilege right) to substitute SAS for the public interest as a matter of public policy.

The Conseil d'Etat identified that the grounds for setting aside an arbitral award are "as follows:

1. Arbitrability: Where a public body enters into an agreement to arbitrate (or incorporates an arbitration clause in an agreement) in violation of a rule or law that imposes resorting to administrative courts.

Irregularities: including the circumstances where: (i) The arbitral tribunal wrongfully upholds or declines jurisdiction, (ii)

The arbitral tribunal is not properly constituted (including as to matters of independence and impartiality), The procedural history of this case started in 1992 when Bernard Tapie, a prominent businessman, wanted to sell Adidas to a subsidiary of Crédit Lyonnais (which partially financed the original purchase) 811 to avoid any conflict of interest after becoming a minister. 812 Crédit Lyonnais sold Adidas on behalf of Tapie in February 1993, at a price of EUR 315 Million; he acquired it in 1990 for EUR 245 Million.

Tapie discovered that Crédit Lyonnais had made an extra profit on this deal despite the fact that the bank was supposed to act just as a mediator, the bank sold Adidas with a resale option to allow a capital gain of EUR 396 million Euros.

Mr. Tapie believed that Crédit Lyonnais achieved EUR 400 million profits unduly and contrary to the agreement with him and then was he was claimed bankrupt by the same bank in 1994.

Tapie instituted an action to claim the profits allegedly achieved by the bank. In the year following the issuance of the award, investigations were opened to determine whether the arbitration was impartial.

On 17 February 2015, the Paris Court of Appeal ordered the revision of the arbitral award; the annulment action was rejected by the court 814 .

On 30 June 2016 the French Court of Cassation confirmed the revision of the award based civil fraud 815 and rejected the two appeals against the judgment of the Court of Appeal. 816 9. Lack of jurisdiction, non-signatory to an agreement: In a departure from Dallah approach (set out below in cases denied setting aside by the French courts), the Paris Court of Appeal annulled an ICC award. In this case, the award was challenged by the government of Egypt, the court found that the government of Egypt was not a party to the relevant agreement and was therefore not bound by the arbitration clause included therein. The Paris Court of Appeal agreed and the award was set aside.

While the signatory to the agreement was the Egyptian General Organization of Tourism and Hotels ("EGOTH"), which is a government-owned company; the arbitral tribunal decided that Egypt could be nominated as a party in this arbitration since:

"the transaction as a whole is to be viewed as a unified contractual scheme . . . the three parties were to be involved throughout the venture . . . the Claimant in future disputes might well have been either the Egyptian government or EGOTH or both" 817 The French courts rejected this interpretation by the arbitral tribunal since the true party to the agreement was the company rather than the Egyptian government.

10. Lack of jurisdiction, the scope of the arbitration agreement: In ETECSA 818 , the Paris Court of Appeal set aside an award regarding two loan agreements. The arbitral tribunal upheld jurisdiction on the two arbitration agreements, where the arbitration clause was undisputed in the first agreement but contented in the second, the Court was unable to sever the part related to the original loan agreement and the entire award was consequently set aside.

In this case, an arbitration case under the ICC Rules was commenced regarding a loan agreement by the claimant. The respondent submitted a counterclaim regarding a second loan agreement, which also contained another ICC arbitration clause but was seated in Madrid (as opposed to Paris in the first loan agreement). The claimant objected to the jurisdiction of the arbitral tribunal to hear any claim regarding the second loan agreement since the jurisdiction clause contained a different arbitration seat. The arbitral tribunal rejected this objection and issued an award regarding the two agreements on the basis that they were commercially connected.

The Paris Court of Appeal set aside the award on the ground of lack of jurisdiction over the second loan agreement in the absence of the mutual consent by the parties to bring the arbitration on the second agreement within the arbitration seat in Paris. The Paris Court of Appeal determined that the award related to the first agreement (where the tribunal had jurisdiction) was not distinctly separable from the second agreement (where the tribunal lacked jurisdiction), therefore, the entire award was set aside 819 .

11. Principe de la contradiction: In a decision dated 23 June 2010, the French Court of Appeal set aside an award because it was based on legal grounds not raised by the parties and the arbitral tribunal did not provide the parties a reasonable opportunity to present its views in this regard. Specifically, the Egyptian government argued before the court that:

"The arbitral tribunal relied on alleged rules of Egyptian law which were neither raised nor debated by the parties"

Therefore, the Egyptian government alleged that the arbitral tribunal violated the Principe de la contradiction, which was essential for the conduct of a fair hearing.

The Paris Court of Appeal agreed and determined that: In this regard, it is important to remember that the French law guaranteed the right of each of the parties to have a reasonable opportunity to plead its case (Droit de la defense) and to have the parties opposing views on the case (principe du contradictoire). This means that no evidence or argument should serve as a basis for an arbitral award unless the parties are given reasonable opportunity to defend, plead, and comment on such grounds 822 .

12. Principe de la contradiction: parties to submit their pleas on the points and issues relied upon by the arbitrator in the award. Therefore, the tribunal violated the principe de la contradiction 823 .

13. Arbitrator's Impartiality and procedural estoppel: In Avax v Tecnimont 824 an ICC award was annulled by the Reims Court of Appeal 825 .The Chairman of the arbitral tribunal failed to disclose links between the law firm he was employed in and one of the parties (the claimant in the arbitration). The Chairman of the tribunal was an "of counsel" with a major law firm and was personally unaware of any links between his law firm and the claimant. The chairperson of the tribunal had not acted for the claimant or any related companies, but other lawyers at his law firm had acted as counsel and arbitrators in six different matters involving the claimant parent company and subsidiaries. The chairperson of the tribunal had issued an inaccurate declaration of independence by failing to indicate the ties from the outset. He only acknowledged them reluctantly, after multiple requests from the respondent over an eight-month period 826 .

Although the chairman in this case did disclose that the law firm he was employed at had represented the claimant's parent company and indicated that he had never worked on this case, the respondent discovered later that the chairperson's firm had acted on the claimant's parent company's behalf six months before the chairman's appointment. The firm advised the claimant shortly before the chairperson's appointment and represented a subsidiary of the claimant on a matter that was still being prosecuted during the arbitration and that the firm had advised a subsidiary of the claimant on a tax issue. 827 Despite these circumstances, the court acknowledged that the party opposing the enforcement (the respondent) was aware of the conflict of interest during the arbitral proceedings and did not contest the impartiality of the arbitrator within the 30 days allowed as per the ICC rules. However, the court determined that exceeding the 30 days' time-limit provided by the ICC rules does not mean that the party has waived its right to apply to set the award aside the award on this ground before the judiciary.

However, this decision was overturned by the French Court of Cassation 828 and was sent back to the Court of Appeal and confirmed that any attempt to set aside an arbitral award must be within the timeline established as per the institutional rules that govern the respective proceedings.

The purpose of the duty to disclose is to provide the parties with all the relevant facts to enable them to decide whether to accept or to challenge an arbitrator's appointment. 829 It is worth noting that the enforcement of the arbitral award consumed considerable time. Despite the arbitral award being issued on December 2007, it was only enforced on 12 April 2016 when the Paris Court of Appeal finally enforced the award after being set aside two times by the Reims Court of Appeal and the two decisions setting aside the award were overturned by the French Court of Cassation 830 . This may reflect that, despite France being one of the friendliest jurisdictions in enforcing arbitral awards, some reforms may be needed in order for an award, like in the present case, not to take almost nine years to enforce.

14. Arbitrator's impartiality: In Tecso 831 case, the Paris Court of Appeal set aside an arbitral award, as the co-arbitrator nominated by the respondent was an independent counsel with the law firm that represented the respondent and provided such law firm two or three legal opinions. The co-arbitrator however only provided vague disclosures as to this relationship. The Court of Appeal determined that these circumstances provide reasonable doubt as to the co-arbitrator's impartiality and independence. The French Court of Cassation overturned this decision for insufficient reasoning, as the Court of Appeal did not clarify how this relationship would have raised substantial doubt in the parties' mind as to the impartiality of the arbitrator. The court determined that:

"Without explaining how the connection was susceptible to trigger reasonable doubts in the parties' minds as to the arbitrator's independence and impartiality, the Court of Appeal had not enabled the Court of Cassation to exercise its control to annul the award." 832

It is worth noting that the Chairman of the Arbitral Tribunal was a friend on Facebook of the defendant's counsel. The Court of Appeal held that this circumstance had no bearing on the arbitrator's independence or impartiality.

However, this long litigation was before the codification of the principle of procedural estoppel. Following codification of this principle on 13 January 2011, these objections would be dealt with more efficiently by French courts. Article 1466 of the CCP states that:

"A party which, knowingly and without a legitimate reason, fails to object to an irregularity before the arbitral tribunal in a timely manner shall be deemed to have waived its right to avail itself of such irregularity." 833 15. Arbitrator's Impartiality and independence: In the Allaire 834 case, the Paris Court of Appeal annulled an arbitral award as the co-arbitrator nominated by the claimant had done significant consulting work for the law firm representing the respondent. The co-arbitrator in question admitted this fact but alleged that he did not do any work for this law firm since the beginning of the arbitration. The Court held that the co-arbitrator's relationship with the respondent's counsel was neither occasional nor had it happened in the distant past and concluded that such circumstances could give rise to reasonable and justifiable doubts in the claimants' eyes as to the impartiality of the co-arbitrator. The court found that Allaire raised its objections relating the co-arbitrator during the proceedings and reserved its right to raise it subsequently. As such, procedural estoppel did not apply in this case.

16. Arbitrator's impartiality: In Nykcool case 835 , the Court of Appeal set aside an award due to lack of impartiality and independence of the arbitral tribunal where the tribunal members declined to provide any statement regarding their impartiality and independence, which was considered by the Court an instance that raises justifiable doubts in the minds of the litigant parties regarding the tribunal's impartiality and independence. 17. Excessive measure and public policy: The Paris Court of Appeal annulled an ICC award and found that the arbitral tribunal had committed an "excessive measure" since it decided to withdraw counter-claims that had been submitted by the respondent, which could not pay the costs of the counter-claim required by the arbitration institution due to its insolvency 836 . In typical circumstances, many institutional arbitrations' rules (including the ICC in France and DIAC in the UAE) entitle arbitral tribunals to consider a counterclaim withdrawn if the party raising the counterclaim fails to pay the advance on costs related to its counterclaim. However, having regards to the defendant's position in the present case being unable to meet this obligation due to the insolvency proceedings against it, the court found that this action was an excessive measure and contrary to French international public policy.

18. Due Process: In a decision dated November 8 2016, the Paris Court of Appeal set aside an arbitral award 837 based on the arbitral tribunal's failure to provide equal opportunity to each of the Parties to present its case. This arbitration was initiated against the Republic of Iraq during the time of the 2003 war. Iraq was not given the opportunity to present its case, organize its defense, or be represented properly in the arbitration to protect its interests. These facts were more relevant having regards to the circumstances of the case where the arbitration proceedings were commenced more than 15 years after the relevant facts related to the dispute took place, and only seven months after the beginning of the 2003 war against Iraq. Therefore, the court concluded that the claimant's behavior was abusive and took advantage of Iraq's venerable position where it lacked the opportunity to present its case before the arbitral tribunal.

19. Choosing a different arbitration center and public policy: In a dispute between a French company and a Chinese company, the French Court of Cassation in 2012 refused the enforcement of an award made by the China Economic and Trade Arbitration Commission (CIETAC), which was not acting in the capacity of arbitrator but rather the agreement provided that any dispute between the parties will be referred to CIETAC to "to carry out a mediation and an arbitration." However, the contract provided that any dispute should be finally resolved "in accordance with the rules of conciliation and arbitration of the ICC." Therefore, the court found that the arbitral award issued under the auspices of CIETAC was contrary to international public policy since the institution did not have the capacity to act as an arbitral institution in this dispute 838 .

20. Fraud and public policy: In this case, an award made by an ad hoc Swiss arbitral tribunal had ordered a French company to pay to an English company and an Israeli company an amount of more than USD 1,000,000. However, the Paris Court of Appeal found that the Israeli company was closed and non-existent, which constituted fraud in obtaining the arbitral award. In particular, the Paris Court of Appeal found that the arbitral tribunal "upheld a money-laundering scheme allegedly apparent from the structure of the transaction at issue." Further, the court found that "the arbitral tribunal had supported a procedural fraud when it accepted to substitute in its award the name of an individual in place of that of one of the original claimants, which had been liquidated." 839 This was therefore done contrary to international public policy. The enforcement order was reversed. 840 In fact, "the nature of the fraud is not further explained in the case, which has been criticized by commentators for its lack of clarity." 841 21. Equality in appointing tribunal members and public policy: In Ducto 842 case, Ducto instituted an arbitration against two respondents under the ICC Rules. Each of the respondents demanded to choose its partyappointed arbitrator. However, this request was denied by the ICC, which requested the two respondents jointly appoint a single arbitrator. The French Court of Cassation set aside the award based on the arbitral tribunal's failure to accommodate the respondents an equal opportunity with the claimant to appoint the tribunal members, which is contrary to public policy. The court held that "equality of the parties in the appointment of arbitrators is a matter of public policy which can be waived only after the disputes has arisen." 843 Following this case law, the ICC rules were amended to mandate that the ICC should select the arbitrators in case the arbitration involves multi-parties who fails to agree for an arbitrator.

22. Amiable compositeur: In the Alea Europe case 844 , the Paris Court of Appeal set aside part of an award on the grounds that the arbitral tribunal decided on all claims as amiable compositeur. The tribunal had therefore failed to comply with its mandate because one of the arbitration agreements, which did not authorize the tribunal for amiable compositeur. The Court set aside the part of the award affected by this irregularity. § 2 French Courts Denying Setting Aside Arbitral Awards in France

In order to demonstrate that France is one of the most supportive jurisdictions to arbitration in the world, set out below a sample of cases where annulment or opposing the enforcement of arbitral awards is sought by award debtors but such requests were rejected by the French courts.

1. EU Competition Law: The French courts (including the French Court of Cassation) refused to set aside an arbitral award based on an alleged violation of EU competition law that should have been applied by the arbitral tribunal. The court determined that in the absence of fraud or an obvious breach of the parties' agreement to arbitrate or other obvious violations of French public policy, the award cannot be investigated in full or set aside based on the alleged violation of EU competition law. 845 2. Arbitrator's Impartiality: in a decision dated 25 June 2014, the French Court of Cassation refused to set aside an arbitral award due to lack of complete disclosures by the chairman of an arbitral tribunal. 846 The facts of the case go back when a company named Group Antoine Tabet (GAT) had agreements with the Republic of Congo, meanwhile, a company named TEP (which was owned by Total Group) guaranteed certain payments from the Republic Congo to GAT under these agreements.

GAT initiated arbitration proceedings under the ICC rules but later applied to claim that the chairman of the tribunal was unfit to serve due to his position and ties with one of the parties as a director of the company that owns Total Group. It argued that the arbitrator's position in the group of companies that was guaranteeing any one of the parties' debts (including the award) is likely to affect its impartiality and independence of the arbitrator in this case.

The French Court of Cassation rejected this plea, refused to set aside the award, and determined that the arbitrator's relationship with the Total Group could not affect his judgment or independence since the financing guarantee contracts have no effect on TEP when it comes to paying the award. In other words, the outcome of the arbitration would have no impact on TEP or Total Group.

In this decision, the court took a deeply analytical approach and verified whether the arbitrator's undisclosed relationship with a dispute could cause any interest and therefore a potential conflict for the arbitrator. However, it would be by far more secure for arbitrators, litigant parties and the arbitral award if the arbitrator could disclose its relationship at an early stage of the dispute to avoid these arguments being used in courts. 3. Appel-nullité pour excès de pouvoir: In a decision dated 7 October 2015, the French Court of Cassation 847 , denied a request to oppose an enforcement of an international arbitral award and determined that there is no "appel-nullité pour excès de pouvoir" available to challenge the judgment by the Court of First Instance to oppose enforcement of international arbitral awards. Rather, an action to oppose enforcement should be initiated as an appeal against the Exequatur order and should be based on limited grounds as set out in Articles 1492, 1520 and 1525 of the French Civil Procedure Code.

In this case, the Paris the Court of First Instance granted exequatur for the award. Later, the Paris Court of Appeal confirmed the exequatur.

The award debtor argued that although Article 1525 of the CCP permits the enforcement of the award, the judge of the Court of Appeal exceeded its powers since he failed to verify the existence of the award and the arbitration agreement as required by Articles 1514 and 1515 of the CCP.

Under French law, if a judge exceeds his or her powers, or commits a breach of a fundamental principle of law or public policy, and an ordinary appeal is not available, the decision can be challenged by the "appel-nullité pour excès de pouvoir" 848 .

The Court of Cassation confirmed that appel-nullité pour excès de pouvoir is not available to oppose enforcement of awards and reiterated that the limited grounds available to oppose enforcement of awards are those in Article 1520 of the CCP.

4. Jurisdiction on non-signatory: In Dallah case, the Paris Court of Appeal refused to set aside an arbitral award where the tribunal decided that it had jurisdiction over a non-signatory to the arbitration agreement. In enforcement proceedings, the UK Supreme Court 849 , applying French law, determined that the tribunal did not have jurisdiction over the Government of Pakistan, which was non-signatory to the agreement. Following the issuance of the award, the government of Pakistan initiated an action to set aside the award in France, and the Paris Court of Appeal denied to set aside the award 850 on the following grounds:

-Before entering into the agreement, the Government of Pakistan was Dallah's sole party negotiating the contractual terms.

-

The Government of Pakistan was also involved in the contract performance, specifically there were two employees of the Pakistani Government involved in the performance of the contract.

-

The Government itself terminated the contract rather than the signatory to the agreement.

5. Procedural Estoppel: In applying a similar principle of Tecso (set out in case number 14 of the preceding subsection), when the French Court of Cassation did not accept challenging an award since the petitioner failed to contest the arbitrator within the 30 days allowed in the ICC Rules, in A Rahman Golshani v Iran 851 , the French Court of Cassation specifically applied the notion of procedural estoppel to deny setting aside an international arbitral award. The court determined that, the objecting party has participated without reservations in the arbitration proceedings. The same party was precluded from arguing before the judiciary that the underlying arbitration agreement did not exist or was null and void.

6. Sever Prejudice: in Gold Reserve v Venezuela case 852 , the Paris Court of Appeal refused to stay the enforcement of a USD 713 million ICSID arbitral award 853 against Venezuela and issued an exequatur order, based on Venezuela's application to set aside the award.

The Court rejected Venezuela's defense predicated upon that it would sustain "severe prejudice" if enforcement of such a high award amount is granted.

The court determined that this defense was irrelevant to the grounds to oppose enforcement of an award laid down in Article 1520 of the CCP. The court further determined that the execution of the arbitral award would not cause substantial doubt on the 'economic viability' of Venezuela, which should be assessed in the context of the country's resources as compared with the award amount. The court further emphasized the importance of the principle of immediate ex parte enforceability of arbitral awards laid down in Article 1526 of the Code of Civil Procedure.

The court also rejected Venezuela's sovereign immunity arguments in determining that the annulment grounds set forth by Article 1520 of the French CCP are irrelevant when assessing whether enforcement would cause "severe prejudice" to the award debtor's rights. Later on, the Paris Court of Appeal denied Venezuela's application to set aside the award 854 .

7. Procedural Estoppel: The French Court of Cassation 855 confirmed the Paris Court of Appeal decision 856 and rejected an action to set aside an arbitral award. The court found a relationship between one of the parties and an arbitrator, where the arbitrator in this dispute was an arbitrator in a previous dispute where one of the parties was involved. Despite the arbitrator failing to disclose this material information, the concerned party did disclose the relationship. The other party (who later objected before judiciary) did not contest this relationship and continued in arbitration by signing the terms of reference without reservation. It was only until this party was discontent with the way the arbitration was proceeding and (probably felt that arbitration is progressing against its favor) that it started to object. Therefore, the court applied procedural estoppel and denied setting aside the award. Accordingly, objections need to be raised in a timely manner.

8. Allegation of Corruption: In Gulf Leaders case, the court dismissed a claim of corruption in concluding a contract that included an arbitration clause since the claim for corruption was neither proved by the arbitral tribunal nor to the court. However, the court established that it is entitled to review any claim of corruption or otherwise violation of international public policy based on fact and law and is not bound by the findings of the arbitral tribunal, the court determined that:

"Where it is claimed that an award gives effect to a contract obtained by corruption, it is for the judge in set aside proceedings, seized of an application based upon article 1520-5° of the Code of Civil Procedure, to identify in law and in fact all elements permitting it to pronounce upon the alleged illegality of the agreement and to appreciate whether the recognition or enforcement of the award violates international public policy in an actual or concrete manner." 857 9. In another decision 858 , the Paris Court of Appeal reached the same conclusion of Gulf leaders where the claim for corruption was not proven before the court (in addition to the arbitral tribunal) and the arbitral awards, as a consequence, were not set aside by the judiciary.

10. In Two other decisions 859 , the Paris Court of Appeal reached the same conclusion of Gulf leaders where the claim for corruption was not proven before the court (in addition to the arbitral tribunal) and the arbitral awards were not set aside by the judiciary. § 3 Enforcing awards in France even if set aside by the national courts of the seat of the arbitration

Another important feature of the French Courts is their acceptability of arbitral awards even if set aside in the country of the seat.

Indeed, the French case laws permitted courts to recognize and enforce arbitral awards that have been set aside in the country of origin. This attitude is illustrated by the Norsolor, Hilmarton and Chromalloy case laws.

This entails that the procedural law of the seat of the arbitration is not the sole source of validity of an arbitral award 860

On the surface reading of the New York Convention, two opposing provisions may exist that could produce conflicting decisions as per the French courts:

Article V ( 1) (e) of the New York Convention states that:

"Recognition and enforcement of the award may be refused . . . only if . . . the award . . . has been set aside or suspended by a competent authority of the country in which . . . the award was made" 861

Article VII (1) provides that the Convention shall not:

"Deprive any party of any right he may have to avail himself of an arbitral award in this manner and to the extent allowed by the law or treaties of the country where such award is sought to be relied on." 862 In substance, Article V ( 1) (e) of the New York Convention does not impose an obligation on the country where the enforcement of an award is sought to annul the award in case it was set aside by the country of origin. This Article states "may" which leaves it open for each country to decide on that based on its internal laws.

Article VII (1) does not derive any party seeking enforcement the benefit of any laws in France. Applying this Article, and having regards to Article 1502 of the French Code of Civil Procedure, which does not include, as one of the grounds to refuse enforcing an award, the ground that it has been set aside in its country of origin.

Article 1502 of the French Code of Civil Procedure states:

"An appeal against a decision which grants recognition or enforcement is available only in the following cases:

-Where the arbitrator rules in the absence of an arbitration agreement or on the basis of an agreement that was void or had expired;

-Where the arbitral tribunal was irregularly constituted or the sole arbitrator irregularly appointed; -Where the arbitrator ruled without complying with the mission conferred upon him or her; -When the due process has not been respected; -Where the recognition or enforcement is contrary to international public policy" Therefore, the French jurisprudence confirmed that arbitral awards that were annulled in its state of origin might be enforced in France.

Therefore, many commentators maintain that France has a very liberal approach to the enforcement of annulled arbitral awards. 863 As per the French courts' approach:

"The place in which the arbitration was held is not the only connection between the arbitration and national legal orders: it would be perfectly proper to recognize an award in one state that had been set aside in another, the law of the seat of the arbitration having no precedence over the law of the place of enforcement"864 .

CASE LAWS ON ENFORCING FOREIGN ARBITRAL AWARDS IN FRANCE DESPITE BEING SET ASIDE IN THE COUNTRY OF THE SEAT

arbitral award in the manner and to the extent allowed by the law or the treaties of the country where such award is sought to be relied upon."

863 Enforcement of Annulled Arbitral Awards in the United States: Is a Return to Chromalloy Warranted by Jessica Rodriguez "The award rendered in Switzerland was an international award that was not integrated into the legal order of that state, such that its existence continued despite its nullification." 870

The Putrabali Case

In the decision of Putrabali, the French Court of Cassation addressed the issue related to the enforcement of awards in France when such awards were annulled in the country of origin, even if the award was not a final award and was replaced by a final award that was subsequently issued.

The claimant is PT Putrabali Adyamulia ("Putrabali"), an Indonesian company, and the respondent is Société Est Epices (now Rena Holdings SA) ("SEE"), a French company.

The French Court of Cassation relied upon Article VII of the New York Convention 871 , which does not deprive a party the right to rely on the laws of the country in which it seeks to rely upon the award 872 to seek enforcement. The court concluded that:

"it was permissible for Rena Holdings to present in France the award made in London on 10th April 2001……and to rely on the provisions of French law of international arbitration, which do not provide that the annulment of an arbitral award in its country of origin as a valid ground to refuse the recognition and enforcement of the award rendered abroad" 873 .

The first award under the IGPA was in favor of Putrabali. However, SEE appealed to the IGPA Board of Appeal, which overturned the First Award and decided in favor of SEE (the Second Award).

Putrabali filed an appeal before the English Court under the English Arbitration Act, the judgment was in favor of Putrabali 874 .

The case was returned to the IGPA Board of Appeal, the IGPA Board of Appeal decided in favor of Putrabali (the "Revised Award").

Unlike the Hilmarton case, the English courts did not annul the arbitral award; rather, it returned the award to the IGPA Board of Appeal that issued the final award on the case.

However, the difficulty started from the SEE's action when, after the publication of the Revised Award, it applied to the Tribunal de Grande Instance in Paris and obtained an enforcement order (Exequatur) in relation to the Second Award.

Meanwhile, Putrabali brought an action to enforce the Revised Award in France.

This situation involving an order of enforcement for two contradicting awards was put forward to the French Court of Cassation.

In ordinary circumstances, Putrabali should be successful since the award issued in its favor is final, supersedes and replaces the Second Award. Meanwhile, the court should not ideally recognize the Second Award, which was actually non-existent and corrected by the Revised Award.

However, the court enforced the Second Award issued in SEE's favor because the summary enforcement procedure of awards in France is a simple process involving an ex parte application with an original arbitration arbitral award and a translation. The exequatur is later served on the award debtor and could only be contested once served.

The Supreme Court confirmed the exequatur to the Second Award and refused to grant an exequatur to the Revised Award.

The French Court of Cassation upheld the decision of the Court of Appeal and determined that:

"An international arbitral award, which does not belong to any state legal system, is an international decision of justice and its validity must be examined according to the applicable rules of the country where its recognition and enforcement are sought" Exequatur 878

Right of appeal

If enforcement is denied, the right of appeal exists. 879 If enforcement is granted, there is no appeal the exequatur but the award debtor can challenge as per the next point.

If the award is denied enforcement, the right to appeal exists. 880 The right to appeal the exequatur Exists. The award debtor can appeal that order on the same grounds as those provided for setting aside a Foreign arbitral award issued in France 881 .

In case no appeal to Exequatur, any other Challenge available?

The award debtor can bring a petition to set aside the award 882 before the Court of Appeal 883 at the place of issuance of the award.

Grounds 884 N/A

Article 1487 of the French CCP provides "An arbitral award may only be enforced by virtue of an enforcement order (exequatur) issued by the Tribunal de grande instance of the place where the award was made. …."

Article 1516 of the French CCP provides "An arbitral award may only be enforced by virtue of an enforcement order (exequatur) issued by the Tribunal de grande instance of the place where the award was made or by the Tribunal de grande instance of Paris if the award was made abroad" Article 1500 of the French CCP provides that "An order denying enforcement may be appealed within one month following service (signification) thereof."

Article 1523 of the French CCP provides that "An order denying recognition or enforcement of an international arbitral award made in France may be appealed."

Article 1525 of the French CCP provides that "An order granting or denying recognition or enforcement of an arbitral award made abroad may be appealed… the Court of Appeal may only deny recognition or enforcement of an arbitral award on the grounds listed in Article 1520" Article 1491 of the French CCP provides "An action to set aside an award may be brought except where the parties have agreed that the award may be appealed" Article 1494 of the French CCP provides "Appeals and actions to set aside shall be brought before the Court of Appeal of the place where the award was made. Such recourse can be had as soon as the award is rendered. If no application is made within one month following notification of the award, recourse shall no longer be admissible."

Article 1492 of the French CCP provides "An award may only be set aside where: (1) the arbitral tribunal wrongly upheld or declined jurisdiction; or (2) the arbitral tribunal was not properly constituted; or (3) the arbitral tribunal ruled without complying with the mandate conferred upon it; or (4) due process was violated; or (5) the award is contrary to public policy; or (6) the award failed to state the reasons upon which it is based, the date on which it was made, the names or signatures of the arbitrator(s) having made the award; or where the award was not made by majority decision."

• The arbitral tribunal wrongfully found that it had, or did not have, jurisdiction.

• An irregularity in the appointment of the tribunal.

• Exceeding the substantive jurisdiction by the tribunal or failing to comply with its mission.

• Failure to respect the principles of due process and fair trial (le principe de la contradiction).

• Recognition or enforcement of the award conflicts with international public policy. Enforcement Process -(Demande d'exequatur) The request consists of a short demand that is typically written by hand on the original or a copy of the award.

-Copy of the arbitration agreement.

-Application for exequatur to Paris TGI (Article 1516, CCP). 885 -(Demande d'exequatur).

-Copy of the arbitration agreement. neither a petition to set aside the award nor an appeal against the enforcement order suspends the forced execution of the award in France (Article 1526, CCP) 886 887 Decree No. 2011-48 888 put an end to the suspensory nature of the appeal, this decree facilitated the enforcement of arbitral awards

Section 3: Enforcing Arbitral awards in Other Jurisdictions

Following the study of the main rules applicable to arbitration and enforcement of arbitral awards in France, this chapter shall briefly study the procedures of the recognition and enforcement of arbitral awards in other 885 Article 1516 of the French CCP provides "An arbitral award may only be enforced by virtue of an enforcement order (exequatur) issued by the Tribunal de grande instance of the place where the award was made or by the Tribunal de grande instance of Paris if the award was made abroad. …"

886 Article 1526 states "neither an action to set aside an award nor an appeal against an enforcement order shall suspend enforcement of an award."

887 Article 1496 states that "unless an arbitral award is provisionally enforceable, enforcement shall be stayed until expiration of the time-limit set for appeals or actions to set aside, or upon the filing of an appeal or action to set aside during this period."

jurisdictions. This will constitute the basis for comparison with the UAE law in order to identify potential areas of improvements in the UAE law in relation to the practice and recognition of arbitration. § 1 Enforcing Arbitral awards in English Courts

Most arbitral awards in England, Wales, and Northern Ireland are enforced voluntarily by award debtors889 . In addition, the English courts have a good record of enforcing arbitral awards.

There is a high evidentiary threshold to be met in order for the grounds for challenging awards under any of sections 66, 67 and 69 of English 1996 Arbitration Act to be met, and few and far between are those cases where the challenges have been found successful890 .

For domestic arbitrations, the parties can agree on the form of an arbitral award (section 52, Arbitration (International Investment Disputes) Act 1996). In the absence of an agreement between the parties, the award must be in writing, signed by all the arbitrators, and indicates the reasons for the award.

Section 66 of the Arbitration Act of 1996 provides:

"( 1) an award made by the tribunal pursuant to an arbitration agreement may, by leave of the court, be enforced in the same manner as a judgment or order of the court to the same effect.

(2) Where leave is so given, judgment may be entered in terms of the award.

(3) Leave to enforce an award shall not be given where, or to the extent that, the person against whom it is sought to be enforced shows that the tribunal lacked substantive jurisdiction to make the award"

The national courts in England and Wales can enforce an arbitral award in the same way as a judgment or order of the courts.

Grounds to Refuse Domestic Awards' Enforcement

Time: Challenges must be brought within 28 days of the date of the award; or any appeal, review or correction to the final award.

Grounds: There are only three grounds of challenge or appeal of an arbitral award:

First: Challenge to the tribunal's substantive jurisdiction (section 67, of the 1996 Arbitration Act).

Substantive jurisdiction is defined as (section 82(1), of the 1996 Arbitration Act) as:

-Where there is a valid arbitration agreement.

-Where the tribunal is properly constituted.

-Where matters have been submitted to arbitration in accordance with the arbitration agreement.

Second: Challenge on one or more of the grounds of 'serious irregularity' specified in the 1996 Arbitration Act.

Although in practice, the evidentiary threshold for this ground is particularly difficult to satisfy under section 68, Arbitration Act 891 .

Third: An appeal on the points of law (section 69, Arbitration Act), can only be brought with the agreement of all the parties to the arbitration or with the leave of the court, which has a high threshold of proof. 892

Grounds to Refuse Foreign Awards' Enforcement

The New York Convention provides limited grounds for the courts to refuse to enforce foreign awards. These grounds are set out in the New York Convention. The courts in England may refuse to enforce an award for one of the following reasons: (i) fraud by the opposing party in having the award (ii) corruption, lack of impartiality or other procedural irregularities by the tribunal by the tribunal, (iii) Lack of substantive jurisdiction by the tribunal.

The US Supreme Court established jurisprudence confirms the US Federal Arbitration Act's 'liberal approach supporting arbitration' when conducting a judicial review of arbitral awards 894 .

The US Supreme Court decisions ensure that the US Federal Arbitration Act must be broadly interpreted and applied by both state and federal courts in a manner that is supportive of arbitration. Parties seeking to enforce an arbitral award in the United States need not be concerned that 'any potential judicial hostility to arbitration'.

The US courts do not provide the same level of recognition of arbitral awards annulled in the country of origin as French courts do. Indeed, commentators confirm that: "In the 1990s the Hilmarton case in France and the U.S Chromalloy decision in the United States seemed to indicate that French and U.S. case law was moving in a similar direction. In both cases, the courts enforced awards that had been set aside in their place of origin, not pursuant to the New York Convention, but on the basis of the more favorable provisions of domestic arbitration law. However, since then, the French and U.S. courts have taken diametrically opposed views. While the French courts continue to ignore foreign annulment decisions altogether and will enforce an international arbitral award regardless of what the home jurisdiction finds as to its validity, the U.S. courts have increasingly refused to enforce awards, which were set aside at the place of arbitration. U.S. courts will disregard a foreign annulment decision only if it fundamentally violates U.S. public policy" 895

In most cases, arbitral awards that were set aside at the country of the seat are typically not enforced in the U.S and other countries pursuant to Article V(1)(e) of the New York Convention 896 . This does not apply to France, as studied earlier.

However, the following three cases provided contrary to the above rule:

In the US Chromalloy 897 (as differentiated from French Chromalloy discussed before), the arbitral award was set aside in Egypt, the US courts successfully used Article VII and not Article V of the New York Convention to conclude that it must enforce the award that was annulled in Egypt because to decide otherwise would violate clear US public policy. Chromalloy was not followed in the US, and several subsequent cases rejected its grounds to ratify the award annulled at the seat.

In Pemex Case, the court ordered that an arbitral award that had been set aside by the Mexican courts could be enforced in the US 898 899 .

Case Law Commisa v Pemex 900

Commisa is a Mexican subsidiary of a US company, and Pemex a Mexican state-owned company. Just prior to and probably in anticipation of the arbitral tribunal for USD 300 million against the Mexican state-owned company, the Mexican government passed two laws that directly affected the dispute. The first law provided Mexico's court with the exclusive jurisdiction over claims relating to public contracts (under which the dispute in the arbitration arose) 901 .

A second law provided that state-owned entities no longer had the right to arbitrate certain issues including the issue in the arbitration. As a result of these amendments, the award was set aside by the courts in Mexico. The US Company, Commisa, commenced proceedings to enforce the award in the US and simultaneously appealed to the Mexican court's judgment to set aside the award.

The US court enforced the award and its decision to enforce the award was then upheld by the Court of Appeal.

Chapter 2: Mitigating Factors to Arbitration Risks, Third-Party Litigation

Funding

Having studied the considerable risks that are involved in the enforcement of the arbitral awards in the UAE and the extent to which the UAE departs from the other jurisdictions, it became evident that agreeing to arbitration rather the judicial adjudication in the UAE involves high risks and inherent limitations.

These limitations are more relevant when realizing that arbitration is a relatively expensive dispute resolution mechanism. 898 The U. Under these circumstances where arbitration is frequently expensive, results are inherently uncertain of any litigation and enforcement is having its own limitations, arbitration in the UAE can be argued to be cumulatively problematic.

One of the solutions to this outstanding problem is third-party litigation funding.

Litigation funding, is a practice that is common in many countries in the world, yet is more developed in Australia, the US, and England. It basically enables a party to litigate or arbitrate without having to pay for it, whether because they are unable to pay for it or because they do not want to take the legal risks associated with the legal proceedings.

Companies and individuals tend to focus on their core business domains and do not wish to bear the risks and cost of litigations, therefore, Litigation Funding Companies provide a reasonable solution to them by bearing almost the entire cost and other burdens of litigations on claimants' behalf, while managing to maximize their compensation.

In practice, many established businesses have meritorious claims, however, they prefer to invest their money into their businesses rather than investing in expensive litigation that they are not certain of their outcomes and prefer to leave that to specialized companies that can take legal and financial risks more prudently.

Third-party professional funders typically pay all of the costs associated with a dispute in return for a share in the final proceeds collected out of the dispute if the claim is successful. In case of no success, litigations funders receive nothing and lose their investments into the litigations.

Despite the considerable investments in litigation funding throughout the world, still the UAE is a very premature market in this domain.

Commentators confirm that historically, "the Middle East has not been an area of mainstream activity in dispute resolution funding"903 .

While there are a few examples of funded disputes in the UAE, "it is only recently that funding has started to gain more tangible traction with potential litigants and the market has shifted gear. This is in part due to

In the UAE, there are three significant developments that changed the litigation funding horizon:

(1) The rise of arbitration as a dispute resolution mechanism and parallel improvements in treatment of arbitration by the local courts; As previously reported, during 10 months in 2008, the Dubai International Arbitration Centre (DIAC), had cases totaling for 10 months in 2018 USD 5 billion 905 with average value per case of USD 112 million in 2011 906 ;

(2) The establishment of the DIFC and ADGM Courts in Dubai and Abu Dhabi respectively, with specialized common law courts to support complex disputes. This sophisticated system has increased confidence in the UAE as a jurisdiction for both litigant parties and international funders; and

(3) The Dubai and Abu Dhabi court fees are capped t AED 40,000 per contract per case in Abu Dhabi 907 and in Dubai Courts 908 . In contrast, the DIFC Courts have a cap of USD 135,000 (AED 500,000) which is 13 multiples of the Dubai Courts in addition to fees related to legal representations usually payable to international companies familiar with the common law system, who are generally more expensive than the local lawyers are.

Financially, litigation funding is a high risk -high return business, therefore, the margins in litigation funding business are different from other businesses and management does not take cases unless they are confident by more than 96% that cases under typical circumstances will be successful.

Historically and scientifically, the losing cases for prudent litigation funders should not exceed 4% on average.

The following sections shall demonstrate the most common methods and challenges to financing construction claims in the UAE, including:

1.

Funding delayed construction projects by the real estate developers 2.

Funding canceled construction projects by the real estate developers. "The Damages shall, under all circumstances, be assessed to cover the prejudice sustained and the lost profits, provided it is a natural consequence of the prejudicial act" and added "the law does not prevent to calculate the lost profit as long as the person suffering the prejudice was aiming to have this income and that hope has acceptable reasons. Thus, if the lost opportunity is probable then it has to be compensated." 910 The same judgment held "estimating the compensation is limited to the subject court decision as long as it separates each line item and identifies the value for each line item of compensation. However, there is no specific way to calculate compensation as the law did not determine that."

Lost profit: There is certainly a misconception that loss of profits is a consequential loss. The scope of what the UAE law considers as direct losses is wide. The following categorizes the distinction between direct and indirect loss:

i. Direct loss is the foreseeable damage arising naturally in the ordinary course of things, from the breach of contract 912 .

ii. Indirect loss is not foreseeable, contemplated by the parties or a probable consequence of the breach of contract 913 . It rather arises from an unusual circumstance of the case; therefore, it is not recoverable.

The UAE law's exclusion or limitation of "indirect and consequential losses" should not be construed to exclude loss of profits, where such loss is regarded as direct (a natural consequence of the breach), such loss of profit may be excluded if regarded indirect (not a natural consequence of the breach).

For that reason, Article 292 of the UAE Civil Transactions Code clearly states "Damages shall, under all circumstances, be assessed to cover the prejudice sustained and the lost profits, and provided it is a natural consequence of the prejudicial act"

In the normal course of things, that the delayed properties in dispute, when completed, will be either used by claimants or leased out. Therefore, property developers' deprivation to investors from such rental income or use of their properties during the delay period is typically considered by the UAE jurisprudence as direct loss are is generally recoverable.

However, the property developers' deprivation to claimants from his or her money would have been used to purchase other properties from desperate sellers during the financial crisis, despite being a reasonably sensible commercial argument, however, the UAE law does not recognize such unforeseen loss of profit, unless the seller is specifically aware that the claimant is engaged in this type of business. § 2: UAE Supreme Courts Judgments that awarded loss of Rent

The above principles are held by the following case laws:

The Dubai Court of Cassation awarded the loss of rent for an investor who suffered losses out of the contractor's delay. Decision number 205/2002 [Exhibit 4] states that:

"causing the miss of an opportunity to the employer to take advantage of his property and use it, due to nonperformance by the contractor is a type of damage that must be compensated for the employer Since the judgment of the Court of Appeal did not scrutinize the loss of rent value for the period of delay, the judgment 912 The UAE Civil Transactions Code Commentary provides that direct damage occurs where the act causing the loss "is done on the thing itself," in the present case, the harmful act is done on the Property itself, which is the main subject of the dispute; therefore, the Objecting Parties are direct perpetrators. Such offense directly caused damage to the Claimant.

913 Direct or indirect loss? By Peter Godwin, Dominic Roughton, David Gilmore and Emma Kratochvilova of Herbert Smith Freehills LLP; https://www.lexology.com/library/detail.aspx?g=dc64e7bb-dc6e-4de6-8cad-558ea017b374 As such, many real estate developers' obligations to customers was stopped due to non-availability of funds although investors paid most or at least part of the purchase price of their properties and such money should have been preserved by the real estate developers for the sole purpose of building investors' properties, albeit the legislation which enforces this action was not in place until 2008, however, proper practice of developers should, even without legislation, keep investors' money mainly for building their properties.

This presumably internal management failure for not preserving investors' money for building their properties cannot be used legally as an excuse to breach developers' obligations to customers.

On the contrary, during the crisis period, the construction cost was reduced by 20% 919 and this reduction might have reached in Dubai to 50% [Exhibit 57], that should have helped real estate developers to re-negotiate the contracts but the real estate developers' genuine problem is the waste of claimants' money that should have been allocated to the project not the restructuring at all.

It might be common for litigation funders operating or intend to operate in the UAE to face challenges by real estate developers that the global financial crisis inhibited them from satisfying their obligations to complete real estate projects as scheduled and in accordance with the terms prescribed in their contracts with investors.

Litigation Funders need to be aware that, in the UAE, Global Financial Crisis that occurred during 2008 until 2013 cannot be used to excuse to delay contractual obligations for real estate developers for the following reasons:

(A) When Global Financial Crisis took place on late 2008, many properties have been or at least should have been already started projects, contractors are on-site, money is paid by investors, the former is almost all that is needed by a developer to complete a real estate project Therefore, arbitral tribunals are likely to consider that the effect of the Global Financial Crisis on projects that were commenced well before the Global Financial Crisis should have been completely avoided.

(B) The same principle above should be applied and becomes more relevant when the projects have completion dates that are close to the end of 2008 or 2009, such projects should have been started and should be on track before the global financial crisis even commences, therefore, arbitral tribunals are likely to consider that the financial crisis has no effect on such projects (C) In order to assess the effect of the possibility of completing real estate projects during global financial crises, it is necessary to assess the performance of other developers in the ordinary skill and compare any defaulting developer to other developers in the same skill and scale. This concept is taken from the common law sources which tend to assess the "reasonable expectations" of a party to a dispute and whether such party is entitled to expect a certain performance of an adversary, as follows:

Since DIFC in Dubai is a common law jurisdiction, DIFC law defines "reasonable care" as:

The care which a person of ordinary care and skill, engaged in the type of activity in which the defendant was engaged, would have exercised; and

A professional person exercises reasonable care if he shows the standard of care of an ordinary skilled person exercising and professing to have the special skill in question.

Therefore, in an attempt to prove the appropriate performance of real estate developers in the UAE during the global financial crisis, it is important to define the performance of comparable developers in the UAE.

In fact, many major developers in the UAE continued to meet their obligations and continued to deliver projects as illustrated from the audited financial statements of Emaar, Al Dar and Therefore, in assessing the acceptability of real estate claims in the UAE and assessing whether the financial crisis can be invoked as a valid argument by real estate developers to be excused of performance, litigation funders must consider that major real estate developers in Dubai continued to deliver their construction projects during the global financial crisis.

In fact, real estate developers' failure to complete their projects as per their contractual obligations to investors cannot be attributed to Global Financial Crisis or restructuring their operations. referring to facts that took place during 2010 when the financial crisis was in place and the judgment did not give any consideration to that defense since it is entirely irrelevant to contractual obligations. The same findings were held by the Dubai Court of Cassation Judgment No. 379/2016 [Exhibit 7] In this connection, the Dubai Court of Cassation held that the global financial crisis does not meet the criteria of sudden incidences which relief a party from its obligation, it determined that:

"It is established in the judgment of this court that, in order to consider a sudden incidence as a force majeure, that it should be absolutely unpredictable and further impossible to execute the contract given such incidence, in case any of these conditions is absent then the force majeure does not exist.

It is established further that the global financial crisis does not meet the criteria of sudden incidences which relief a party from its obligation.

Generally, the fluctuations in the money markets, commerce, and business normally occur after periods of stability. Similarly, the crisis occurs after periods of economic boom. All such incidences should be expected and should be obvious to any reasonably skilled person who should be diligent and alert.

The un-predictability of incidences that is a necessary condition for force majeure or sudden incidences should be absolute rather than a relative concept; the criteria here are based on the incidence itself, rather than the person dealing with the incidence. Making profits and losses in commerce and the business market is expected for any reasonable person" 924 Similarly, the Dubai Court of Cassation found that:

"It is established in the judgment of this court that, in order to consider a sudden incidence as a force majeure, that it should be absolutely unpredictable and further impossible to execute the contract given such incidence, in case one of these conditions is absent then the force majeure does not exist.

It is established further that the global financial crisis does not meet the criteria of sudden incidences which relief a party from its obligation. Generally, the fluctuations in the money markets, commerce, and business normally occur after periods of stability, similarly, the crisis occurs after periods of economic boom; all such incidences are expected and obvious to any reasonable person who should be diligent and alert.

The un-predictability of incidences that is a necessary condition for force majeure should be absolute rather than a relative concept, the criteria here are based on the incidence itself, rather than the person dealing with the incidence" 925 The Dubai Court of Cassation stated in the same judgment that: 924 "The financial unfavorable events occur frequently and could be anticipated in general" 926 Similarly, the USC held that:

"If the contractor is in breach of his obligations to complete the work and does not comply with the conditions and specifications agreed, or if he departs from the principles of the trade or displays a shortcoming in technical competence or if he makes bad choices of materials used in the work or if his standard of care falls below that of the reasonable man in the performance of his obligation or if he delays in completing the work without reason, then his liability will be made out. In such event the head contractor may either demand specific performance of the contract, or he may require that the contract be rescinded" 927 § 2: Properties Completion Dates which are unspecified

Litigation funders are further facing a question on the acceptability of real estate claims where the completion dates as per the agreements are entirely unspecified.

Funders coming from common law background are typically hesitant to accept such claims, especially when they do not see in agreements invoked by claimants that "time is of the essence" "Time is of the essence" is a common law term that establishes that contracts' completion must be performed in a timely manner and that the time for completion of a contract is an essential contractual obligation 928 . Time is of the essence is not an implied term, therefore, time is not of the essence under common law jurisdictions unless the contract demonstrates otherwise.

However, even if time is of the essence and the delay was minor, the breaching party could be excused for that 929 .

A more effective term is an express statement in a contract that exceeding the completion date shall constitute a breach, where this term shall be enforced, even if such enforcement results in the forfeiture by the party who does not strictly comply with all terms of the contract 930 .

In contrast, under UAE law, any construction agreement must be performed in a timely manner regardless whether the contract stipulates that time is of the essence or whether the contract states that exceeding the 926 Inc.", 434 N.E.2d 931, 1982 Ind. App. 1180, Case Briefs. contractual hand-over date constitutes a breach.

It is fair to say that time is of the essence in almost all construction agreements as per the UAE jurisprudence. If no contract execution period was specified, the court will assume a reasonable period and consider any time beyond this reasonable period as a delay that entitles claimants for compensation.

Once again, the UAE law departs from common law jurisdictions in the definition of "reasonable time" for completion. In common law jurisdictions, reasonable time may excuse delay that can be reasonably required, based upon subjective circumstances such as unexpected weather 931

However, under UAE law the judge shall excuse performance for reasonable circumstances of delay, meanwhile, the UAE jurisprudence demonstrates less acceptability for excusing performance based on subjective circumstances as the common law jurisdictions do. "The contractor to achieve an end may not be excused in his commitment by stating that he exerted all efforts to achieve that. Failure to achieve the ultimate end is a breach of the contractual obligation, which implies a contractual responsibility on the contractor's shoulders. Unless the contract specifies a completion date for performing the commitments, such completion date must be specified according to the nature of transaction.

The conventions and norms of this category of business that the contract belongs to, if the contract is from the nominated contracts and the nature of the transaction and the surrounding circumstances and the terms of the contract itself, if the contract is from the non-nominated contracts."

The judgment further states that: "It's shown that the defendant did neither specify a date for the commencement of the project nor a date for completing the property, the subject of the contract… in these circumstances the contract must be performed according to the requirements of goodwill. Non-specifying a date for the completion of the property, the subject of the contract, and non-setting a date for commencement or completion of the project does not leave the project execution to the petitioning company, indeed under these circumstances the contract must execute in a 931 Bryan A. Garner, Edition (2001) As demonstrated above, under UAE law, any construction agreement must be performed in a timely manner regardless whether the contract stipulates that time is of the essence or whether the contract states that exceeding the completion date constitutes a breach.

If no contract execution period was specified, the court will assume a reasonable period and consider any time beyond this reasonable period as a delay that entitles claimants for compensation.

in case a contract indicates a completion date, even as anticipated, the judge or arbitrator in this case shall be relieved from the burden of assessing the reasonable completion date, as it is the case if the completion date is unspecified, rather, the judge shall consider the anticipated completion date as the reasonable completion date that should be met by the parties.

In case the contract between a real estate developer and a purchaser in the dispute being considered by litigation funders specifies the completion date, this relieves the court or an arbitral tribunal to estimate the execution time as per the reasonable standards. This applies even if anticipated or even if the agreement provides that, the real estate developer puts itself under the obligation to exercise reasonable care to achieve this date rather than a firm commitment to meet it.

For that reason, Dubai Court of Cassation in its judgment number 200 / 2013 [Exhibit 2] considered anticipated completion date as a date that has to be met to complete the property and failure to do so is referred to by the Court of Cassation as 'negligence'. This is a clear description that since the anticipated completion date was mentioned by the parties in the agreement; parties should have meant to do so.

This interpretation in line with Article 265 (2) of the UAE Civil Transactions Code states that:

"If there is scope for an interpretative construction of the contract, an inquiry shall be made into the mutual intentions of the parties beyond the literal meaning of the words, and guidance may be sought in so doing from the nature of the transaction, and the trust and confidence which should exist between the parties in accordance with the custom prevailing in this transaction."

Once a property developer establishes an anticipated completion date, such developer is, or at least should be, with superior knowledge in his field and should be able to reasonably meet the anticipation they accepted in their contracts and as a consequence, investors acting in 'good faith' are entitled to expect that such contractual obligations are completed as anticipated

In typical cases that involve a delay in construction by property developers, claimants' burden of proof is discharged by showing that he had an entitlement to take over the property on a particular date and that the real estate developer failed to meet this completion date.

In conclusion, having the completion date in an agreement defined as 'anticipated completion date' does not undermine an investor's case. Assuming that contracting parties fail to agree on either anticipated completion date or any date for completion at all, the UAE jurisprudence requires judges and arbitral tribunals to estimate a reasonable period for performance of contracts.

The anticipated completion date is a clearer contractual term to arbitrators than the reasonable time that they need to estimate in case no anticipated completion date is stipulated.

There is no construction contract under UAE law having an open-ended execution period.

Section 3: Limitation of Liabilities under UAE law

Another challenge facing third-party litigation funders in the UAE is the contracting parties' stipulations on limitation of liabilities. It is well known that the pillars of the contractual liability are contract breach, damage, and causal effect.

Litigation funders could be faced with a situation where the three pillars of contractual liability co-exist, however, the agreement limits the claimant's ability to claim damages, this section studies the extent to which these provisions are enforceable under UAE law. § 1: Legal Doctrine

Parties are free to negotiate and agree on the risk allocation against liability for damages caused by their ordinary negligence in the performance of contractual obligations.

However, a party establishing a waiver of liability to justify perpetrating unlawful acts is deemed to be misusing the waiver of liability clause. The mandatory provisions under the UAE deem this condition void.

In other words, parties cannot agree to a condition that entails 'waiver of liabilities arising out of unlawful acts'

The UAE law does respect generally the agreement contracting parties including limitation of liability. However, the UAE law does not permit a contracting party, to enjoy the benefit of a limitation of liability clause to avoid liabilities for its own unlawful acts, gross misconduct, or gross negligence. Any agreement to the contrary shall be void.

To illustrate this doctrine by an example using a rather academic approach, in case a doctor agrees with a patient for a limitation of liability clause, where the patient shall have no claim whatsoever against the doctor for the consequences of a surgery. Later, the patient faces serious consequence and finds out that the doctor is, in truth, a class teacher and the agreement contains no representation that the perpetrator is a medical doctor.

In case the doctor (who turned to be a class teacher) pleads that he had a limitation of liability clause for any accidents whatsoever, the judge applying the UAE law will dismiss this argument since, although the UAE law respects that parties' agreement, the person in our example acted in violation of an applicable regulating the medical practice cannot claim the benefit of any limitation of liability clause.

In this regard, Article 296 of the UAE Civil Transactions Code provides "Any condition purporting to provide an exemption from liability for a harmful act shall be void." 934 The official explanatory memo to this Article, issued by the UAE Ministry of Justice, states that:

"This Article tackles a condition precedent of waiver of liability of a person for the unlawful acts perpetrated on another person causing him prejudice, the Article meant that this agreement is void, since it is contrary to mandatory provisions, since accepting such condition encourages the perpetration of prejudicial acts and incites for irresponsible acts" 935 The Dubai Court of Cassation determined that:

"According to Article 296 of the Civil Transactions Code, (Any condition purporting to provide exemption from liability for a harmful act shall be void). It follows that, it is permissible for contracting parties to stipulate in the contract any conditions in their mutual interest or in the interest of one of them, including conditions to alleviate or increase the contractual obligations as long as such conditions do not contradict with any mandatory provisions and do not depart from the public policy. As such, it shall not be permissible to agree for waiver of liability for willful misconduct from the breaching party or any fraud or gross negligence" 936 The Dubai Court of Cassation held further that "the breaching party, in a contractual relationship, shall become liable for unlawful acts or gross negligence, since he is not allowed to violate the law in all cases whether the parties entered into a contract or not" 937

In a case before the Abu Dhabi Court of Cassation, a contractor was aware that the building in a specific area is unlawful. The contractor entered into a waiver of liability clause with the employer for any damages out of this act. The court refused to give effect to this clause since the contractor cannot be protected for its unlawful acts.

In this regard, the employer in this case contended that:

"The contract also stipulates that in the case the Claimant was stopped from working by the municipality, it shall not take any responsibility because the Defendant did not provide it with the building license"

The court rejected this argument and stated that:

"Since the contract provided waiver of liability since the defendant did not provide the claimant the licenses, however, the claimant is a professional company in the construction business and knows that constructing the building without license is an unlawful act punishable at law and since it contributed and participated in this unlawful act, then the claimant is reckless with laws and regulations, the subject matter court concluded that the claimant was grossly negligent and refused to compensate it for its contribution in this negligence, since its behaviors was not compatible with the norms and this conclusion by the lower court is reasonable and supported by documents. Therefore, this petition is dismissed" 938 The UAE law mandates that the contracting parties cannot agree against overriding mandatory rules, which are regarded as crucial to achieving justice and prevent abuse of the limitation of liabilities. Therefore, parties are precluded from limiting their liability and misuse that condition to commit unlawful acts, this condition shall be void to the extent the violation of law is concerned but will be valid to limit liabilities arising out of other obligations under the agreements.

The same statement above applies to the misuse of the limitation of liability to justify willful misconduct and gross negligence

In other words, parties cannot agree to a condition that entails that 'limitation or waiver of liabilities arising out of unlawful acts'

The definition of gross negligence under UAE law can only be found in one case law where the Abu Dhabi Court of Cassation held that:

"The gross negligence is not the easy error, and which is a form of recklessness and lack of deliberation, but involves disregard for rights of others' rights and material disregard to the obligations and laws without considering the probable damage that may occur to others as a result of this recklessness" 939

In case the parties agreed for 'limitation of liability for any acts whatsoever', the unlawful acts must be excluded from this limitation of liability by the operation law.

Putting more emphasis on the violation of law (since gross negligence and willful misconduct require relatively higher threshold of proof), if one of the parties to a dispute commits an unlawful act, it cannot claim any benefit of its waiver of the liability since it is contrary to the UAE mandatory provisions pursuant to the following provisions:

(i) Article 296 of the UAE Civil Transactions Code and its Explanatory memo, which declares void any agreement for:

"Waiver of liability of a person for the unlawful acts perpetrated on another person causing him prejudice since accepting such condition encourages the perpetration of prejudicial acts and incites for irresponsible acts" The UAE jurisprudences are settled that, by virtue of Article 296 of the UAE Civil Transactions Code, that any contractual agreement purports to limit a party's liability is void when the breaching party perpetrates any of the following acts:

-Violation of any of the applicable law (as per the explanatory memo above) -Willful misconduct -Fraud -Gross or material recklessness

In case the breaching party perpetrates any of the above acts, the limitation of liability clause contained in an agreement is void, as a matter of mandatory rule under UAE law, that contracting parties cannot derogate from in their agreements.

In a case issued by the Dubai Court of Cassation, the breaching party argued that "the agreement was entered into between parties included a provision that the defendant shall take the responsibility of damages, the Claimants have no right to be indemnified against any damage"

The court dismissed the claim and determined that In a third decision, the Dubai Court of Cassation determined that:

"Whilst it not permissible to use the law's provisions in tortuous liabilities in considering breach of contract claims, since using tortuous claims provisions in deciding contractual relationships could disregard contractual provisions related to the liability of not executing the contract, which reduced the enforcing power of the contract.

However, the foregoing rules are limited to situations where the prejudice sustained by the injured party was a result of the breaching party's unlawful acts or gross negligence. In this case, the breaching party, in a contractual relationship, shall become liable since he is not allowed to violate the law in cases whether he entered into a contract or not" … the court then concluded that "any condition purporting to provide an exemption from liability for a harmful act shall be void." 945 In applying this mandatory rule, the UAE law follows a long line of similar provisions in other jurisdictions, which demonstrates familiarity with this doctrine. Mayer and Brown issued a report on the New York Courts' position, which is very similar to the UAE courts' position, it provides that: liability for gross negligence or willful misconduct as a matter of public policy" 947 The English courts have a specific definition for recklessness, as follows:

The English Court of Appeal (James LJ, Kenneth Jones and Pain JJ) ruled:

"A man is reckless in the sense required when he carries out a deliberate act knowing that there is some risk of damage resulting from that act but nevertheless continues in the performance of that act" 948 This effectively means that a deliberate act is 'closing the mind to the obvious'

Similarly, the French law declares void any limitation of liability when there is a breach of an "essential obligations", the French Court of Cassation states that:

"The limitation of liability clause must be deemed unwritten when inserted in a contract … since the carrier….failed to this essential obligation" 949

In the court wording:

"Whereas, in order to dismiss Banchereau's claim, the judgment holds that, although Chronopost did not respect its obligation to deliver the folds the day after the day of the expedition before noon, it did not, however, committed a gross negligence exclusive of the limitation of liability of the contract;

Whereas in so doing, while a specialist in rapid transit guaranteeing the reliability and speed of his service, the Chronopost company had undertaken to deliver the folds of the Banchereau within a specified time, and because of the breach to this essential obligation the limiting clause of liability of the contract, which contradicted the scope of the undertaking given, was to be deemed unwritten." 950

Conclusions

Article 296 of the UAE Civil Transactions Code, its explanatory memo and Dubai Court of Cassation 195 / 2003 and confirm that any agreement regarding limitation of liability does not grant immunity to the perpetrator of violation of applicable law, willful misconduct or gross negligence. This is a mandatory provision under UAE law, where parties cannot derogate from such provision or agree otherwise in their contracts, if they do, this will be void.

Based on this principle, the To delete the phrase "or has lapsed" which is not part of the UNCITRAL Model Law, this provision was used to set aside tens of arbitral awards as set out above. 

(d)

That a party to the Arbitration fails to present its case because it was not given proper notice of the appointment of an Arbitrator or of the arbitral proceedings or because the Arbitral Tribunal breached due process or for any other reason beyond his control.

To replace "the Arbitral Tribunal breached due process or for any other reason beyond his control" with "the party against whom the award is invoked was otherwise unable to present his case." The latter drafting is more specific and relevant to the particular issue of presenting the case rather than the broader definition of "due process."

While the due process is a ground to set aside arbitral awards (and 1492.4 and 1520.4), given the history of annulment in the UAE, the proposed amendment favors the wording of the Model Law. 

(g)

That the arbitral proceedings were marred by irregularities that affected the award or the arbitral award was not issued within the specified time frame.

Not Relevant to the UNCITRAL Model Law. Both references relate to (i) "arbitral proceedings marred by irregularities that affected the award" and (ii) "arbitral award was not issued within the specified time frame." Should be deleted.

Instead, specific procedures may be included as grounds for nullity, suggested wording includes: 'the award failed to state the reasons upon which it is based, the date on which it was made, the names or signatures of the arbitrator(s) having made the award; or where the award was not made by majority decision' which are the procedures prescribed in Article 1492.6 of the French CCP.

More details on this matter are set out later on this Chapter.

(h)

That the award contains decisions on matters not falling within the terms of the submission to arbitration or beyond its scope, provided that, if the decisions on matters submitted to Arbitration can be separated from those not so submitted, only that part of the award which contains decisions on matters not submitted to Arbitration may be set aside 

Suggested Improvement

Another ground for nullity should be added to the Federal Arbitration Law to provide that "the party against whom the award is invoked was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present his case" This ground should be added to the Federal Arbitration Law in accordance with Article 53(a) (i) of the UNCITRAL Model Law.

The constitution of the arbitral tribunal should be added to grounds to set aside arbitral awards. This ground should be added to the Federal Arbitration Law in accordance with Articles 1492.2 of the French CCP in order to set aside awards where for example the number Suggested wording proposes "the arbitral tribunal was not properly constituted" of arbitrators or mechanism for choosing the tribunal members was violated. In addition, it might be considered in the frequent cases where the impartiality of an arbitrator is challenged.

While public policy is usually a ground to set aside arbitral awards even if not specifically stipulated by the law, however, it is desirable to add it to these grounds in order to have an exhaustive list of grounds in the Federal Arbitration Law. This is relevant to Articles 1492.5 and 1520.2 of the French CCP.

Excluding Time-Limit of Awards from Grounds to Set Aside Arbitral Awards

Most jurisdictions do not regard exceeding the time-limit for issuing the final arbitral award as a ground for setting aside arbitrators' award.

By way of example, the French Conseil d'Etat identified that the grounds for setting aside an arbitral "award are as follows:

-Arbitrability: Where a public body enters into an agreement to arbitrate (or arbitration clause in an agreement) in violation of a rule or law that imposes resorting to administrative courts.

-Irregularities: including the circumstances where (i) the arbitral tribunal wrongfully upholds or declines jurisdiction, (ii) the arbitral tribunal is not properly constituted (including as to matters of independence and impartiality), (iii) the arbitral tribunal awards more than sought by one of the Parties, (iv) the arbitral tribunal does not respect due process or (v) the arbitral award does not provide reasons.

-Award contrary to public policy: including the circumstances where (i) an award where the underlying contract is illegal or contains sever irregularity, including lack of consent (ii) the award does not take into account rules and rights applicable to public entities, including the principle of the restrain transferability of certain property rights, and the principle that prerogatives in the public interest cannot be waived or (iii) the award does not take into account EU public order rules"960 Therefore, the French law does not regard exceeding the time-limit for rendering the final award as a ground to set aside arbitral awards. Instead, the time-limit is rather a guide to arbitral tribunal's in order to foster efficiencies and for the parties and the tribunal to organize their procedural timetable including their submissions, documents production, witness testimonies, oral hearings and other arbitral procedures.

Other jurisdictions including the US, England, and Hong Kong do not regard exceeding the time-limit as a ground to annul an award.

In the UAE, the DIFC Arbitration Law and the DIFC-LCIA Arbitration Rules follow the same international standard and, therefore, do not stipulate a time-limit for the issuing of the final award. The agreement on the time-limit is regulated by the parties' liberty.

Similarly, ADGM Arbitration Regulations of 2015 contain no provisions regarding the time-limit. Contrary to the above, the UAE Federal laws depart from the above rules. Article 42.1 of the Federal Arbitration Law states that: "The Arbitral Tribunal shall issue a final award within the timeframe agreed by the Parties. Failing agreement on a specific time-limit or method of its determination, the award shall be issued within six months from the date of the first hearing of the Arbitration. The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension."

The problematic part in this Article is that "The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension."

Accordingly, if the 12 months' period allowed to an arbitral tribunal is exceeded, the arbitral tribunal does not have the power to extend the time period unless the parties agree or, where applicable, when the institutional rules permit that extension.

In practice, once parties reach the 12 months' period of prosecution, each party realizes its position in the arbitration and can predict the final outcome. The important issue here is where the party feeling arbitration is not proceeding in its favor could validly contest the time extension. Therefore, the arbitral award, under UAE law, would be in serious risk of being annulled. Also, in practice, many arbitration proceedings require multiple extension of time and, therefore, exceeding the 12 months' time-limit is not a remote probability among arbitral tribunals, especially for cases that require many witnesses, expert witnesses or involve arbitrators who take cases more than their capacity to handle at the same time.

The above demonstration of the problematic nature of the time-limit caused the annulment of a substantial number of arbitral awards by the UAE supreme courts961 . However, since legislative reforms are not foreseen now, there has been a recent positive attitude taken by Dubai Courts in order to interpret the parties' implied mutual agreement to extend the time-limit.

In the event that the parties continue an arbitration and decide not to submit their dispute to the court of law, then this should be interpreted under normal circumstances as an implied acceptance of any extension of time.

This fact becomes more relevant when the party pleading nullity of the award has submitted pleadings, attended hearings or engaged by any means in the proceedings following the expiry of the time-limit without contenting the expiry of the time-limit.

The Dubai Court of Cassation established that:

"the parties' agreement to a certain date for issuing the arbitral award does not preclude them from agreeing subsequently explicitly or impliedly to extend the time-limit for a period or periods, delegating this extension to the arbitrator or by a courts order; provided that the extended duration is uninterruptedly linked to the previously set period, otherwise such extension will not be effective. The extension of the period to render an award cannot occur after the expiry of the previously set period" 962 .

The reading of the extract of Dubai Court of Cassation's decision in the foregoing paragraph demonstrates similarity with the text of DCC 9 for 1996 dated 13 July 1996 [Exhibit 41] set out above, however, this new text adds the implied or explicit agreement to extend the time-limit.

Further the same decision states that:

"the period for the extension of the award shall be linked by the mutual attendance of the parties to the arbitration proceedings and not pleadings explicitly and clearly the expiry of the arbitration agreement by exceeding the time-limit or once the arbitrator asks the court of law to extend the time-limit before the expiry of the time-limit" 963 The Dubai Court of Cassation decision 39 / 2007 further held that:

"the court notes that the petitioner (the party pleading nullity of the arbitral award by exceeding the time-limit) did not claim explicitly nullity of the arbitration agreement by exceeding the time-limit for issuing the award, which as a consequence, an implied agreement to the extension of the time-limit, especially that the petitioner did not submit a document to prove that they claimed nullity of the arbitration agreement by exceeding the time-limit that was agreed upon or objected the extension" 964 . Further, the Dubai Court of Cassation decision 405/2016 states that: 962 The relevant decisions in this regard include: "The parties to the arbitration continued to attend before the arbitrator during the connected period and pleaded its documents; that necessitates dismissing this defense and ratifying the arbitral award" 965 .

In the same context, the Dubai Court of Cassation decision number 178 /1996 [Exhibit 3] held that:

"in case the litigant parties do not agree to a date for the issuance of the arbitral award then the mutual agreement to extend the time-limit is considered an agreement to arbitrate without a time-limit so it will be extended for six periods and so on until one of the parties declare their desire not to agree to renew the time period or to refer to the court in order to litigate the dispute" the same decision further held that " the fact is, the parties dealt with the arbitrator for more than two years from the date of the first hearing session and submitted their pleadings, which is considered an implied agreement for the time-limit of arbitration while this period was uninterruptedly linked with the previous period" 966

All the above decisions, provide an important principle, which is, if the party pleading nullity of the arbitral award before the UAE court on the basis of time-limit of an award does not prove that it contested the continuation of the arbitration, or alternatively leaves the arbitration proceedings and refers to the court of law, then the claim for nullity of the arbitral award shall not be accepted.

Unfortunately, this principle was taken by certain cassation decisions in Dubai and not taken in many other cassation decisions, especially in Abu Dhabi, USC, and Ras Al Khaimah.

In conclusion, the reforms suggested with regard to the time-limit of rendering an award are:

The initial suggestion to repeal Article 42.1 of the Federal Arbitration Law, which states that: "The Arbitral Tribunal shall issue a final award within the timeframe agreed by the Parties. Failing agreement on a specific time-limit or method of its determination, the award shall be issued within six months from the date of the first hearing of the Arbitration. The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension."

In case this Article is repealed, then this problem would be solved from its roots.

Until such legislative reform, the UAE courts may consider applying the principles set out by the jurisprudence of the Dubai Court of Cassation whereby in case the party pleading nullity of the arbitral award before the UAE court on the basis of time-limit of an award, does not prove that it contested the continuation of the arbitration, or alternatively leaves the arbitration proceedings and refers to the court of law, then the claim for nullity of the arbitral award shall not be accepted.

Authority of DIAC Executive Committee to extend the time-limit

There is a contradiction between the Arabic and English versions of the DIAC Rules regarding the authority of the DIAC Executive Committee to extend the time-limit for rendering the final award. While the Arabic version appears to limit the Executive Committee's authority to extend the time-limit for 6 months, the English version appears to provide this authority for multiple an open-ended period. 965 Article 36.4 of the DIAC Rules allows the DIAC Executive Committee to extend the time-limit for a period that is not entirely clear.

The DIAC Rules of 2007 provides inter alia that: "(2) The time-limit within which the Tribunal must render its final Award is six months from the date the sole arbitrator (or the Chairman in the case of three arbitrators) receives the file (3) The Tribunal may, on its own initiative, extend the time-limit for up to additional six months (4) The Executive Committee may extend this time-limit further pursuant to a reasoned request from the Tribunal or on its own initiative if it decides that it is necessary to do so" 967 .

The Executive Committee's authority under the DIAC Rules is realistically unclear for the arbitration community in the UAE since the DIAC Rules official English translation in the foregoing Article states that "The Executive Committee may extend this time-limit further" while the Arabic text of this Article provides "one additional period."

The official decree setting forth the DIAC Rules as a law is issued in Arabic where in case of contradiction or difference, the Arabic version should prevail.

In fact, both the Arabic and English official translations do not provide the exact time frame for the DIAC Executive Committee to extend the time-limit. The Arabic version indicates "one additional period" while the English translation is wider in scope since it reads "further period." In order to interpret the true meaning of the phrase "one additional period" 968 in the DIAC Rules and the exact time length of this period, we need to read the entire text altogether.

The paragraphs preceding the "one additional period" are indicating a period of six months for each time extension.

Therefore, reading of the phrase "one additional period" in this context shall normally mean 'one additional six months'.

The Dubai Courts have shown different interpretations of this provision; there is no case law that specifies the interpretation of the additional period so far.

Whilst I personally argued this point before the Dubai Court of Cassation, the Court did not clarify the exact authority of the DIAC Executive Committee to grant multiple time extensions.

However, the Court of Appeal was of the opinion that such a period was open for the judgment of the DIAC Executive Committee since there is a specific limit for it. The court held that the period should not be limited as long as the law did not establish a clear limit for it. In MEF v Meydan case, the Dubai Court of Appeal confirmed that the DIAC Executive Committee is authorized under Article 36 of the DIAC Rules to extend the time-limit to render the award without limit to the number of extensions 969 .

However, Meydan challenged this decision before the Dubai Court of Cassation, the decision was annulled by Dubai Court of Cassation 970 not for reasons related to the multiple extensions by the DIAC Executive Committee. Rather, the court concluded that the agreement refers to the FIDIC Rules, which refers the arbitration to the ICC rather than DIAC arbitration. Therefore, the Meydan did not consent to submit this dispute to arbitration under DIAC rules, which was the basis for the court to annul the arbitral award.

Therefore, there is no case law that decided on the acceptability of multiple extensions by the DIAC Executive Committee, and arbitrators need to be careful of that.

In the absence of a case law to confirm the Court of Cassation's decision and in the light of the Arabic text, this thesis is of the opinion that under the DIAC Rules, arbitrators are allowed six months to render the award in addition to another six months on the tribunal's own initiative and an additional six months under the authority of the DIAC Executive Committee.

Therefore, it is recommended to amend the DIAC Rules' Arabic version and make sure that the DIAC Executive Committee has ample authority to extend the time-limit for multiple periods without limitations. "If there is a nullity in the award or a nullity in the proceedings having an effect on the award."972 

Nullity

In fact, this provision is a very generic statement, which permits annulment of arbitral awards based on any misapplications of any procedures that affect the award. Historically, this provision was used for different reasons to annul awards, thus reducing the predictability of the UAE court system in accepting arbitral awards 969 Dubai Court confirms power of DIAC Executive Committee to extend time-limit for tribunal to render the arbitral award, by Craig Shepherd. Partner, Herbert Smith Freehills Dubai Office, available online: https://hsfnotes.com/arbitration/2014/06/10/dubai-court-confirms-power-of-diac-executive-committee-to-extendtime-limit-for-tribunal-to-render-its-award/ since literally this allows a judge in the judiciary to hold any procedure in an arbitral award invalid and such invalidity affected the entire eventual award. This is a subjective matter and in fact contradicts with other provisions in the UAE law that: "The arbitrator shall issue his award without being bound by the procedural rules save as is provided for in this Chapter and the procedures relating to the summoning of the parties, the hearing of their arguments, and enabling them to submit their documents" 973 .

The below analysis illustrates the frequency of using Article 216.1(c) (Article 53.1(g) of the Federal Arbitration Law) to annul arbitral awards that could have been otherwise ratified in case this Article is not articulated in the generic ambiguous manner:

1.

Failure to Deliberate the Award between the Arbitrators: Failure to issue the award after deliberation between the arbitrators has been used as a ground to set aside awards based on Article 216.1(c) of the UAE Repealed Arbitration Chapter (Article 53.1(g) of the Federal Arbitration Law).

Deliberation requires all the arbitrators to be aware of the opinion of the other arbitrators and to have discussions between them in this regard. For instance, the USC annulled an arbitral award on the ground that one of the arbitrators departed from the UAE and did not attend the last hearing session 974 .

The court further established that deliberations are a condition for the validity of the arbitral award and as it is related to public order and is a condition to validity of deliberations, it should be conducted in confidence between all the arbitrators together as per Article 128/1 of the CPC. The court held further that it should not be permitted to have deliberations unless between the arbitrators who heard the pleadings, failing which, the award shall be annulled.

However, the ADCC decision number 486 for 2008 rejected this argument on the basis that the deliberations are assumed to have occurred in the proper order unless the objecting party proves otherwise 975 . Therefore, repealing the controversial Article 53.1(g) of the Federal Arbitration Law shall resolve this inconsistent application of this Article by the UAE courts.

2.

Arbitrators' Failure to establish a date for the first hearing: The Dubai Court of Cassation determined that failure to refer to the date of first procedural hearing in the award shall be a ground to set aside the award. The court held that:

"the arbitrator's award must include information on the date and place of issues, the objective of determination of the date of the first hearing and notifying the parties with such date and place is to enable the party to submit their pleadings, defenses and requests and further to provide the basis for court to review and verify that the arbitral award was issued as per law before ratifying it and making sure that the award was issued in the timelimit established for issuing the award" 976 3. Arbitrators' Failure to take an oath for witnesses in the format prescribed by the UAE law: The Dubai Court of Cassation determined the arbitrator informed the witness that "I have to inform you as a witness that you are under the obligation to say the truth, failing so, you might have serious consequences as a result. Are you aware of that? Then the witness confirmed" 977 .

4.

Arbitrators' Failure to address the full name of the parties and date in the supplemental award: In ADCC Petition No. 296 of 2009 issued on 27 May 2009, the Abu Dhabi Court of Cassation annulled an arbitral award since the supplementary award that interprets the original award did not satisfy the formal requirements including the pleading sessions and names of parties.

5.

Piercing the Corporate Veil: The DCC 277 for 2002 annulled a DIAC arbitral award for USD 13.4 million since the award was issued against the holding company that was a party to the arbitration agreement, yet the acts that were reviewed by the arbitrator were related to acts of a subsidiary of such holding company.

6.

Awarding more than the relief sought by the winning party: In DCC decision No. 307 / 2002, the court annulled the award partially since the arbitrators awarded an interest that was not requested by the winning party to the arbitration as part of his relief sought.

7.

Arbitrators awarded compound interest: In a case law, the USC annulled an arbitral award partially due to granting compound interest rather than simple interest 978 . The compound interest charges interest on interest periodically.

8.

Nullity for arbitrators' failure to sign all pages of the award: The DCC 156 for 2009 979 [Exhibit 45] established that as per Article 216.1.c of the CPC 980 , the signature of an arbitral award is an essential requirement since the signature is an essential evidence that the arbitrators were seized for and prosecuted the dispute from a legal standpoint and since, in the absence of the signature, the award cannot be related or traced to the arbitral tribunal.

Therefore, the Dubai Court of Cassation Decision number 233 for the year 2007 confirmed setting aside an award due to the arbitral tribunal's failure to sign both the dispositive part as well as the reasoning part of the award 981 . 976 The same principle was confirmed by DCC 391 for the year 2010 dated 26 October 2011, which confirmed setting aside the arbitral award dated 6 December 2009 due to the arbitrators' failure to sign both the dispositive part and the reasoning of the award.

9.

The DCC set aside an award due to the arbitrator's failure to suspend the proceedings when one of the arbitrator's fitness to serve was being challenged: The Dubai Court of Cassation decision 75/2008982 annulled an arbitral award under the DIAC Rules since the challenged arbitrator continued to take part of the proceedings despite having a challenge against him by one of the parties, who was the award debtor.

10.

The DCC set aside an arbitral award due to the arbitral tribunal's failure to exhibit a copy of the agreement to arbitrate: in DCC 173 for 1996983 , the court annulled an arbitral award due to the arbitrator's failure to exhibit a copy of the arbitration agreement even when a copy of the arbitration agreement was submitted separately to the court with the motion to ratify the award. The court reasoned that the arbitral award should include, in itself, have all the documents related to it.

As a proposed solution, another model to consider to replace this provision is Section 68.2 of the English Arbitration Act of 1996, which provides a specific definition of 'serious irregularities as:

"Serious irregularity means an irregularity of one or more of the following kinds which the court considers has caused or will cause substantial injustice to the applicant (f) Uncertainty or ambiguity as to the effect of the award;

(g) The award being obtained by fraud or the award or the way in which it was procured being contrary to public policy;

(h) Failure to comply with the requirements as to the form of the award; or (i) any irregularity in the conduct of the proceedings or in the award which is admitted by the tribunal or by any arbitral or other institution or person vested by the parties with powers in relation to the proceedings or the award." Indeed, commentators confirm that: "In order to succeed under Section 68 of the 1996 Arbitration Act, an applicant needs to satisfy three conditions (1) a serious irregularity that fall within the exhaustive categories in Section 68.2; and (2) substantial injustice" 984 However, the English courts confirm the high threshold of proof for applications under Section 68.2, the UAE law should equally establish such threshold. Waller L.J. stated that: "In my view the authorities have been right to place a high hurdle in the way of a party to an arbitration seeking to set aside an Award or its remission by reference to [s.68] and in particular by reference to [s.33] .... It would be a retrograde step to allow appeals on fact or law from the decisions of arbitrators to come in by the side door of an application under [s.33] and [s.68]." 985 The contradictory starting point of the time-limit of the final award

The start of the time-limit of rendering the final award as per the Federal Arbitration Law is the first hearing session, which is normally the procedural hearing. In contrast, the start of the time-limit as per DIAC and ADCCAC arbitration rules is the receiving the case file by the sole arbitrator or, in case of three parties' panels, by the chairman of the tribunal.

Article 42.1 of the Federal Arbitration Law states that: "The Arbitral Tribunal shall issue a final award within the timeframe agreed by the Parties. Failing agreement on a specific time-limit or method of its determination, the award shall be issued within six months from the date of the first hearing of the Arbitration. The Arbitral Tribunal may extend the time for up to six additional months, unless the Parties agree to a longer extension"

In contrast, Article 36.2 of the DIAC Rules state: "The time-limit within which the Tribunal must render its final Award is six months from the date the sole arbitrator (or the Chairman in the case of three arbitrators) receives the file" 986 "Unless otherwise agreed: The Panel shall issue the final arbitral award within a maximum period of six months from the date on which the file was received by the sole arbitrator or the president of the Arbitration Panel" 987 .

Arbitrators and judges in national courts question which of the above is more enforceable.

The common practice is that arbitrators are applying the institutional rules while judges apply the law. This may be as a result of habitual reference for each of the arbitrators and judges. Arbitrators usually refer to the rules during the proceedings especially when they are not legal professional including the engineers and finance professional acting as arbitrators in panels. However, the habitual reference for the judges is the text of law rather than the applicable institutional rules.

However, in law, the institutional rules are more specific and could represent the explicit agreement of the parties to opt-out of the law, which is generally respected under the UAE Federal Arbitration Law. This approach is recognized by Article 36 of the DIAC Rules states that:

"By submitting to arbitration under these Rules the parties shall so be deemed to have agreed that the provisions of this Article shall apply to extending the time-limit for rendering the final award"988 .

This could represent additional support to the view that, once the DIAC arbitration is chosen, the DIAC Rules represent a part of the parties' agreement with regards to the timing of issuance of the final award.

For the above reasons, an ideal situation is that the institutional rules for arbitration centers should apply if the above contradiction causes nullity of an arbitral award. However, the consistent behavior of the UAE courts shows more dependence on the UAE laws rather than institutional rules.

Having regard to the fact that many arbitrators consume the full time-lime allowed to them since they are typically busy professionals, this calculation issue can cause arbitral awards to be set aside.

In conclusion, in order to avoid the above issue in the calculation of the time-limit for rendering the final award, the Federal Arbitration Law and the UAE institutional centers (in particular DIAC and ADCCAC) should consider unifying the starting point of the time-limit for rendering the final award by either the first procedural hearing or the receipt of the final by the arbitral tribunal.

Procedural Estoppel

The new Federal Arbitration Law established an important doctrine with regards to procedural estoppel, where any violation of the procedures in this law or the procedures agreed by the parties that are not contested within seven days within the respective party's knowledge of such violation, shall be deemed an implied acceptance, as long as such violation can be agreed to be deviated from by the parties.

In this regard Article 25 of the Federal Arbitration Law states that: 987 ADCCAC Arbitration Rules of 2013, effective from 1st September 2013 "A party who knows that any provision of this Law from which the Parties may derogate or any requirement under the Arbitration Agreement has not been complied with and yet does not state its objection to such noncompliance within the time-limit agreed upon, or within seven days of becoming aware of the non-compliance in the absence of such agreement, shall be deemed to have waived its right to object."

This Article is perfectly consistent with Article 4 of the UNCITRAL Model Law which states that: "A party who knows that any provision of this Law from which the parties may derogate or any requirement under the arbitration agreement has not been complied with and yet proceeds with the arbitration without stating his objection to such non-compliance without undue delay or, if a time-limit is provided therefor, within such period of time, shall be deemed to have waived his right to object." Also, The French courts acknowledge the principle of procedural estoppel in arbitration, whereby a party who knows about certain procedural irregularity but refrains knowingly from making a challenge during the proceedings before an arbitral tribunal is deemed to accept these irregularities, to have waived its right to object, and is precluded from raising any objection on these irregularities before the judiciary 989 . This principle was codified on 13 January 2011 in Article 1466 of the Code of Civil Procedure which states that: "A party which, knowingly and without a legitimate reason, fails to object to an irregularity before the arbitral tribunal in a timely manner shall be deemed to have waived its right to avail itself of such irregularity." 990 However, the application and interpretation of this Article by the UAE national courts may face the following challenges:

(1) The definition of the UAE courts to the provisions of the Federal Arbitration Law that the litigant parties can derogate from within the definition of "from which the Parties may derogate" 991 ; and

(2) The application of this provision in the light of Article 54. The traditional approach adopted by the UAE jurisprudence for the authority to enter into arbitration agreements is that if the General Manager of a UAE LLC does not enter into an arbitration agreement himself or herself, then the authority to enter into an arbitration agreement on behalf of an LLC must be given expressly to the individual who signed the agreement to arbitrate and this authority cannot, under the applicable laws, be deemed or assumed.

The same principles apply for public and private joint venture companies where the Board of Directors cannot bind these types of companies to arbitration and any arbitration agreement must be approved by the General Assembly.

Therefore, it appears that entering into arbitration agreements is problematic for all forms of legal entities in the UAE.

Where a signatory to an arbitration agreement does not have the requisite authority [express authority] to sign the arbitration agreement in compliance with Article 203(4) 992 of the Civil Procedure Law, any such agreement purportedly reached is invalid. Any arbitral award rendered pursuant to such an invalid agreement would be at risk of annulment in accordance with Article 216 (1) (b)993 of the Civil Procedure Law.

If there is no capacity or authority, then any arbitration agreement could be invalid and any award pursuant to such an invalid arbitration agreement cannot be ratified by the UAE national courts (Article 216.1 (b) of the Civil Procedure Law)994 .

The lack of special authorization was historically used by the supreme courts in the UAE to annul a considerable number of arbitral awards. This number was substantial as:

992 Article 203(4) of the Civil Procedure Law provides: "An agreement to arbitrate shall not be valid unless when made by the persons having the competency to the right for relinquishment of the litigated right", which is consistent with Article 4.1 of the UAE Federal Arbitration Law which states that:

"An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to arbitrate"

(i) Many legal entities habitually issue a wide power of attorney to representatives to act on its behalf without specifying authority to arbitrate since they are unaware of the UAE law's requisite for this particular authority to be specified;

(ii) Many legal entities assign their representatives to act on its behalf without any power of attorney but only with a valid internal authorization matrix, and (iii)

Other legal entities, especially those not well-established, do not operate by any authorization but only operate by habits, norms and practices within the companies, where individuals representing such companies are known internally within those companies by the norm.

As a consequence, a substantial number of arbitral awards were annulled, as confirmed by many case laws 995 The improvements proposed to the UAE law to resolve this profound problem relate to repealing the following provisions:

1.

Article 53.1 (c) of the Federal Arbitration Law, which provides as a ground to set aside or oppose enforcement of an arbitral award that: "A person does not have the legal capacity to dispose of the disputed right under the law governing his capacity, as provided for in Article 4 of The only Article that should be retained under the present laws is Article 53.1(b) of the Federal Arbitration Law, which provides as a ground to set aside or oppose enforcement of an arbitral award that:

"A party, at the time of conclusion of the Arbitration Agreement, was incompetent or under some incapacity under the law governing his capacity."

While this Article is related to the issue of capacity to enter into arbitration agreements, this provision should be kept unchanged since it is in line with the UNCITRAL Model Law.

Furthermore, and until this legislative reform takes place, the following doctrines need to be used by the UAE courts in order to establish good faith between the contracting parties and to respect their reasonable expectations with respect to agreements to arbitrate:

• Estoppel Legal Framework in English Law 

Eliminating Contradiction between Dubai Courts and Abu Dhabi Courts with regards to the Requisite

Authority to Enter into Arbitration Agreements

The Abu Dhabi Court of Cassation, the Dubai Court of Cassation as well as the Union Supreme Court apply the same federal laws with respect to recognizing arbitral awards. These supreme courts are expected to be the highest authorities interpreting the laws in the UAE.

However, the jurisprudence of these courts applies the same laws differently with respect to recognizing the authority to enter into arbitration agreements.

The recent positive movement with regards to the acceptance of arbitration jurisdiction is only in the Emirate of Dubai. On the other hand, the legal stance is quite different in Abu Dhabi courts and under the Union Supreme Court's jurisdiction, which still predominantly do not follow the second phase of improvement.

In particular, whilst Dubai Courts improved after 2015 with regards to authority to bind companies to arbitrate, the Abu Dhabi Court of Cassation did not issue any case law in this regard that upheld arbitration jurisdiction rather than national courts' jurisdiction for reasons related to incapacity of signatories to bind companies to arbitration agreements. Examples include:

ADCC 465 for the year 2012 dated 21 March 2013:

This contradiction increased the unpredictability of the UAE courts' acceptability for arbitral awards and provides arbitration practitioners substantial doubts that their decisions may not be recognized or enforced. As mentioned before, the enforceability of awards is one of the main focuses of arbitrators.

Therefore, the application of the UAE federal laws with respect to arbitration should be unified between the two Emirates and where the USC has jurisdiction to recognize arbitral awards. This thesis is in favor of adopting the modern case laws in Dubai supporting the arbitration jurisdiction, as this legal methodology is consistent with the other jurisdictions, including France. § 3 Remaining Legislative Improvements

Direct Enforcement of Arbitral Awards

There is no declaration for enforcement (Exequatur) in the UAE; the ratification of the award must be heard before the Court of Appeal in order to enforce the award.

There are many risk elements that the court may deny the enforcement of the award, which is discussed in Part 1 of this thesis, which makes enforcement more problematic.

Under the Federal Arbitration Law, the judge should order enforcement within 60 days unless a ground to set aside an award was identified (Article 55.2) 999 .

Therefore, the UAE courts must review all grounds for annulment of awards set out in Article 53 of the Federal Arbitration law before ordering enforcement.

In contrast, this process in France is quite different where arbitral awards whether domestic or foreign go through the exequatur to become enforceable. The summary enforcement of arbitral awards in France is a simple process involving an ex parte paper application before the President of the Tribunal de Grande Instance.

Article 1487 of the French CCP provides that:

"An arbitral award may only be enforced by virtue of an enforcement order (exequatur) issued by the Tribunal de grande instance of the place where the award was made. Exequatur proceedings shall not be adversarial. Application for exequatur shall be filed by the most diligent party with the Court Registrar, together with the original award and arbitration agreement, or duly authenticated copies of such documents"

The procedure to enforce arbitral awards in France is simple, as follows:

"All that is required is a valid original arbitral award together with its translation in order for the exequatur to be granted. It is then served on the other party. It is only at this point that the other party can contest the exequatur by appealing to the Court of Appeal." 1000 The improvement proposed to the UAE law should include an order of enforcement. The execution should take only a few weeks for to have an exequatur granted, and the award debtor should only be served with the exequatur after the exequatur is issued and it can only challenge it at this time before the Court of Appeal.

It is worth noting that before the introduction of Article 1526 of the French CCP in the 2011 reform to the French arbitration law, an action to set aside an award or to appeal the exequatur used to suspend the 999 Article 55.2 of the Federal Arbitration Law states that "The chief justice of the Court or whoever he delegates from among its judges shall order the arbitral award confirmed and enforced within sixty days of submission of the request for its confirmation and enforcement, unless it finds one or more of the grounds for setting aside the award under section "As a result of this rule, losing parties would routinely launch an action to set aside or an appeal against the order granting exequatur, as the bringing of such proceedings automatically stayed the execution of the arbitral award. "1001 Article 1526 (2) of the CCP provides an exception from the above rule in circumstances where automatic execution would seriously prejudice the rights of one the parties. Therefore, the French courts may stop or make the enforcement of the award subject to certain conditions 1002 . It states that:

"The first president ruling in expedited proceedings (référé) or, once the matter is referred to him or her, the judge assigned to the matter (conseiller de la mise en état), may stay or set conditions for enforcement of an award where enforcement could severely prejudice the rights of one of the parties."

However, the French jurisprudence rendered to date demonstrates that it is extremely difficult for losing parties to obtain such measures to stop the enforcement of arbitral awards. 1003 This is another recommendation to be adopted by the UAE jurisprudence to set a high threshold of proof for stopping the enforcement of arbitral awards.

Setting the Threshold for Staying Enforcement of Awards

In addition, while the first part of Article 56 (1) of the Federal Arbitration Law 1004 is consistent with Article 1526 of the French CCP 1005 , both articles provide that an action to set aside an award shall not suspend the enforcement of the award.

However, it appears that the second part of the Article 56 (1) of the Federal Arbitration Law provides a lower threshold for proving the conditions of staying the enforcement of arbitral awards as compared with Article 1526(2) of CCP, as follows: 1004 Which states that "an action to set aside an arbitral award does not stay its enforcement. Nevertheless, the Court seized of the action to set aside the award may order a stay of enforcement if so requested by a Party showing good cause"

1005 Which states that "Neither an action to set aside an award nor an appeal against an enforcement order shall suspend enforcement of an award."

-The second part of the Article 56 (1) of the Federal Arbitration Law states that "Nevertheless, the Court seized of the action to set aside the award may order a stay of enforcement if so requested by a Party showing good cause" -However, Article 1526( 2) of CCP provides an exception from the above rule (in Article in circumstances where automatic execution would seriously prejudice the rights of one of the parties. It states that:

"However, the first president ruling in expedited proceedings (référé) or, once the matter is referred to him or her, the judge assigned to the matter (Conseiller de la mise en état), may stay or set conditions for enforcement of an award where enforcement could severely prejudice the rights of one of the parties."

Therefore, it is clear that the French law provides a higher threshold for the circumstances allowing staying the enforcement of arbitral awards upon raising an action to set aside arbitral awards by award debtors.

This higher threshold makes it considerably difficult for losing parties to obtain such measures as per the French jurisprudence. 1006 Therefore, a suggested improvement to Article 56 (1) of the UAE Federal Arbitration Law is as follows:

The present of the Federal Arbitration Law states that:

"Nevertheless, the Court seized of the action to set aside the award may order a stay of enforcement if so requested by a Party showing a good cause"

The suggested wording provides:

"Nevertheless, the Court seized of the action to set aside the award may order a stay of enforcement if so requested by a Party is severely prejudiced"

Providing Legislative Framework for Fighting Corruption in Arbitration

Surprisingly, fraud and corruption are not among the grounds to set aside arbitral awards in the UAE.

While it could be argued that fraud and corruption are among the issues contrary to the public order, however, this is not entirely clear. Further, other jurisdictions appear to provide legislative provisions providing additional protection for corruption.

1506 of the CCP, parties to both domestic and international arbitration are entitled to apply for "revision", if revision of award is successful, the court can "review" the award on merits1007 . The circumstances that provide grounds for revision of awards are provided in Article 595 of the CCP 1008 . One of the cases in Article 595 is whether the award or the underlying agreement involves fraud. Pursuant to Article 1502 of the CCP, an application for revision of the award "shall be made to the arbitral tribunal." If the arbitral tribunal cannot be reconvened, then an application for revision of an award can be heard as follows:

(i) Where the disputed award is international, a new tribunal must be constituted.

(ii) Where the award is domestic, the "Court of Appeal which would have had jurisdiction to hear other forms of recourse against the award" may hear an application for revision. 1009 This application must be made within two months from the date on which the party became aware of the circumstances on which it relies to seek revision of the award 1010 .

In practice, the revision of awards under French law was particularly useful in the Tapie case where the award debtor initiated an appeal for annulment and a revision action, the annulment action was rejected by the Paris Court of Appeal but the revision action was granted 1011 and the award was retracted on the ground that the award was tainted by fraud.

This process precluded a party to get the enforcement of EUR 403 million where the award was obtained by fraud by the collusion between an arbitrator and a party representative. Therefore, providing this provision under UAE law shall be extremely helpful to ensure the fairness and transparency of arbitration.

The same principle was applied in Fougerolle 1012 case law.

Providing Grounds to Appeal Awards

In the UAE (and indeed internationally) there is no mechanism to measure, supervise and control the performance of arbitrators, save for some preliminary efforts by the ICC to exchange feedback on arbitrators which is not materialized into a formal process and is facing many challenges regarding confidentiality and personal issues between arbitrators and the administration team of the ICC. However, the English law provides a tool by which arbitrators could feel a certain degree of control and review for their substantially wrong decision, which is the appeal of the arbitral award.

An appeal on the arbitral award on the points of law, can only be brought with the agreement of all the parties to the arbitration or with the leave of the court, which has a high threshold of proof.

Leave to appeal the arbitral award under this section 69 shall be given only:

"If the court is satisfied: Despite the UAE law and courts are having an issue in the enforcement of arbitral awards and introducing this provision may aggravate this concern. However, a similar provision of that under English law would undoubtedly be useful, at least after some time of the stability of the Federal Arbitration law, in order to establish control over the arbitrators' potential gross errors in judgements.

Assignment of assets under finance agreements

The rise of Islamic Banking in the UAE is considerable. The total size of global Islamic finance assets is projected to grow by nearly 72 percent to USD 3.78 trillion by 2022 from USD 2.2 trillion.

According to the Islamic finance development indicator, the UAE was ranked sixth in quantitative development and Sukuk sub-indicators 1014 .

Islamic banking transactions create serious jurisdictional challenges with regards to arbitration, whereby the financed debtor is not to the actual owner of the property or asset being financed but rather a 'lessee' and the Islamic bank is the 'lessor'. This lessor may (and frequently does) face a jurisdictional challenge in arbitration since it is not a party to the arbitration agreement, while the asset being financed is the lessor's assets.

1013 Section 69, the 1996 English Arbitration Act 1014 Islamic finance assets will grow 72% to Dh13.8 trillion, citing Tomson Reuters report, https://www.khaleejtimes.com/islamic-finance-assets-will-grow- 72-to-dh138-trillion-by-2022 In substance, this situation is a typical financing agreement whereby the property is merely collateral for the bank's debt. However, this controversy arises out of the compliance with Islamic Sharia law, which requires actual ownership of the asset being financed by the bank. This process implies two further problematic issues including:

(iii)

Assignment of rights to assets being financed by the investor to the Islamic bank, and

(iv)

The title deed of the property being registered in the name of the financer rather than the real investor, being the debtor to the bank. These two issues create the possibility of a jurisdictional challenge that the investor is not entitled to arbitrate against the real estate property or asset sellers in general.

Therefore, the UAE laws require urgently a financial lease law in order to address this issue caused by Islamic banks, which are prevalent and widespread in the UAE.

Severability of an arbitration Clause

The UAE Federal Arbitration Law codifies the doctrine of severability of an arbitration clause in Article (6) of the Federal Arbitration Law, which states that:

" (1) an arbitration clause shall be treated as an agreement independent from the other terms of the contract. The nullity, rescission, or termination of the contract shall not affect the arbitration clause if it is valid per se, unless the matter relates to an incapacity among the Parties. ( 2) A plea that a contract containing an arbitration clause is null or has been rescinded or terminated shall not stay the arbitration proceedings and the Arbitral Tribunal may rule on the validity of such contract."

The UAE courts' interpretation of the new Federal Arbitration Law is yet to be seen. However, the Federal Arbitration Law established that the doctrine of severability of an arbitration clause should not apply in case of incapacity of the party entering into an arbitration agreement. Therefore, if the signatory to an arbitration agreement lacks capacity (under the strict requirements of the UAE Law set out above) to sign the arbitration clause, this clause shall not survive and, as a consequence, an arbitral tribunal shall not have jurisdiction to prosecute any claim related to it. This exception of capacity from the severability doctrine could have considerable implications. As set out in the jurisdictional challenges part of this thesis, the incapacity of a signatory to an arbitration agreement is the most important challenge relied upon to annul arbitral awards and content the jurisdiction of the arbitral tribunal. Further, it was the most frequently used jurisdictional challenge by parties to the arbitration. Therefore, the Federal Arbitration Law's lack of recognition of the separability doctrine when the issue in dispute is related to the capacity to enter into arbitration agreement could cause more challenges to the jurisdiction of arbitral tribunals.

It is worth noting that this exception to "the matter relates to incapacity among the Parties"1015 in the Federal Arbitration Law does not exist in the UNCITRAL model law, which states that:

"An arbitration clause which forms part of a contract shall be treated as an agreement independent of the other terms of the contract. A decision by the arbitral tribunal that the contract is null and void shall not entail ipso jure the invalidity of the arbitration clause."

In addition, the French law does not contain this exception. Article 1447 of the French Code of Civil Procedure provides:

"An arbitration agreement is independent of the contract to which it relates. It shall not be affected if such a contract is void. If an arbitration clause is void, it shall be deemed not written" Further, the capacity to enter into arbitration under UAE law is far more sophisticated than other jurisdictions, which use doctrines like apparent authority, estoppel, and implied authority to bind a party to arbitration where the UAE law only recognizes explicit authority to do so.

In conclusion, it is proposed to delete the phrase "unless "the matter relates to incapacity among the Parties" from Article (6) of the Federal Arbitration Law which departs from the French law and UNCITRAL Model Law.

Arbitrators being Members of the Board of Trustees

Article 10.2 of the Federal Arbitration Law states that:

"The arbitrator cannot be on the board of trustees or the administrative body of the Arbitration Institution responsible for administering the Arbitration in the State."

This Article is inconsistent with the UNCITRAL Model Law; a similar provision does not exist under most arbitration laws including the French, English and Swiss law.

There is no apparent conflict between being a member of the administrative body of the relevant Arbitration Institution and being concurrently a member of an arbitral tribunal.

Therefore, this provision should be removed from the Federal Arbitration Law.

Enforcing foreign arbitral awards

In order for a party to enforce a foreign arbitral award in the UAE under the New York Convention, the said award must be rendered in a country that is also a signatory to the New York Convention, which is adopted by the UAE by virtue of Decree 43 for the Year 2006.

Unfortunately, Decree 43 for the Year 2006 made no reference to Articles 235 and 236 of the Civil Procedure Code (which refer to the conditions of enforcing foreign arbitral awards in the UAE). Such an absence of an express reference has led to inconsistent and unpredictable results. 1016 One example of this contradiction was in USC decision 384/2016 [Exhibit 48] when the plaintiff filed a suit requesting the recognition of an arbitral award, which had been issued by the International Chamber of Commerce. "Each Contracting State shall recognize arbitral awards as binding and enforce them in accordance with the rules of procedure of the territory where the award is relied upon, under the conditions laid down in the following articles. There shall not be imposed substantially more onerous conditions or higher fees or charges on the recognition or enforcement of arbitral awards to which this Convention applies than are imposed on the recognition or enforcement of domestic arbitral awards."

The Court of Cassation based its decision on Article 238 of the CPC, provides that:

"Rules laid down in the foregoing articles shall be without prejudice to the provisions and conventions between the UAE and other countries in this regard."

The court found that, based on Article 238 of the CPC, the provisions of conventions between the UAE and other foreign countries or international conventions ratified by the UAE are applicable in relation to the enforcement of foreign judgments and arbitral awards.

The Court held that both the UAE and UK are signatories to the New York Convention, and therefore the award was to be recognized and enforced pursuant to the New York Convention. The Dubai Court of Cassation found that the lower courts had erred in their application of the law, the judgment was overturned 1017 . In view of this example, it appears that there is a controversy over whether the national courts, while ratifying foreign arbitral awards, should apply Articles 235 and 236 of the UAE CPC on the one hand or the New York Convention Article V on the other hand, which was adopted by the UAE Federal Decree No. 43 for the Year 2006.

It could be expected that Decree 43 endorsing the New York Convention would be applied by national courts rather than Article 235 of the CPC, where the award was rendered in a country that is also a signatory to the New York Convention since Article 238 of the Civil Procedure Code provides that: "The rules stipulated in the preceding clauses [including Articles 235 and 236 of the CPC] shall be without prejudice of the rules of the agreements between the state and the other countries in this respect" 1018 . However, it is unclear whether the New York Convention represents an agreement between the UAE and the other countries within the definition of Article 238 of the CPC. In particular, can the party enforcing a foreign award use both either of Articles 235 or 236 of the CPC or the New York Convention, and what if the adversary objects the application of either provision? Therefore, a legislative reform is preferred (but not necessarily required) in order to specify the application of Articles 235 and 236, with respect to hearing claims for judicial recognition to arbitral awards, to cases where the New York Convention is not applicable due to the award being issued in a country that is not a contracting state to the New York Convention. The improvement of the Federal Arbitration Law is insufficient to modernize the recognition of the arbitral awards in the UAE. Several improvements in the legal system's recognition of arbitral awards rely upon the improvements of the case laws that support and recognize the authority of arbitrators to decide their own jurisdiction and their ample authority within the provisions of law.

Therefore, the following improvements are proposed to the UAE courts' application of the existing laws while recognizing arbitral awards. § 1 Potential Criminalization of Arbitrators in the UAE Arbitrators are immune from liabilities resulting from all acts or non-acts performed during the exercise of their judicial decision-making, an exception from this rule could exist in case the arbitrator commits a fraudulent act.

In France, while there is nothing under French laws that provides for immunity of arbitrators, an arbitrator is immune from liability, except where it violates its duties, which includes misrepresentation, willful misconduct, fraud, or denial of justice. Accordingly, arbitrators are immune from liability on incorrect decisions made outside the scope of fraudulent misconduct. 1019 1020

The UAE president issued a decree passing Federal Law No. 7 of 2016, which introduces sweeping reforms to the 1987 penal code.

The Penal Code provides that: "Any person who issues a decision, gives an opinion, submits a report, addresses a case or proves an incident for the benefit or against a person, failing to maintain the requirements of integrity and impartiality, in his capacity as an arbitrator, expert, translator or investigator, appointed by administrative or judicial authority or selected by parties, shall be sentenced to temporary imprisonment" 1021 These professions, according to this provision, are subject to Article 255 of the UAE Penal Code, which is about the immunity of witnesses, experts and arbitrators in case they are subject to severe prejudice to their freedom or honor.

Before the introduction of this amendment in 2016, Article 257 previously applied only to expert and translators.

By this amendment, arbitrators who fail to maintain the standard of "integrity and impartiality" may be subject to criminal offense and sentenced to imprisonment. These provisions are extremely negative. First, the criteria to establish the crime is not concrete to the extent that any arbitrator can be subject to criminal liability i.e. failing to maintain the requirements of integrity and impartiality. There is no proper definition of requirements of integrity and impartiality.

The standard of "integrity and impartiality" in the Penal Code is not defined. However, other regulations establish this standard, including:



The IBA Guidelines on conflict of interest which provide for the obligation of arbitrators to disclosure the circumstances that are likely, in the eyes of the parties, to give rise to doubts as to an arbitrator's impartiality or independence.



Most institutional arbitration rules define requirements of independence and impartiality of arbitrators as the circumstances that are likely in the eyes of the parties to give rise to justifiable doubts as to their independence or impartiality 1022 . However, it remains unclear whether the above standards will be considered in defining the standard of integrity and impartiality by public prosecutors and criminal courts in the UAE.

Therefore, there are two major problems with this law: First: In the light of lack of clear definition of arbitrators' "integrity and impartiality", any arbitrator could be accused criminally, based on subjective criteria.

Second: The law can be used obstructively and abused by parties to an arbitration, commentators argue that: "The introduction of criminal sanctions creates a far greater risk for arbitrators, particularly in circumstances where the scope of the offense has not yet been defined. The words 'integrity' and 'impartiality' are not defined in UAE criminal law, and no evidence of a conscious or positive intention appears to be required under the new law for an offence to have been committed. Inevitably, there is potential for misuse by respondents in UAE seated arbitrations who may seek to rely on the law to disrupt proceedings." 1023 The basis for introducing this amendment could be meant to prevent unlawful intentional malpractice of arbitrators (for example, the Tapie Affair in France could be a criminal action under UAE law). However, this amendment is likely to weaken the UAE as an arbitration-friendly jurisdiction, and intimidates arbitrators with criminal proceedings.

The arbitration community in the UAE expressed concerns with regards to this law since any criminal offense will entail considerable risks to arbitrators and experts and can be used obstructively by parties to sabotage arbitration and exploit the proceedings by intimidating arbitrators acting against their interest by criminal actions. In this connection, law firms operating in the UAE reported that arbitrators started to withdraw from serving for proceedings seated in the UAE after the introduction of this amendment. By way of example, Herbert Smith Freehills reported that:

"Since the introduction of the law, we have seen first-hand the detrimental effects of the new law: in a UAEseated DIAC arbitration, a nominated arbitrator recently withdrew from the process when lawyers for the respondent raised the possibility of relying on Article 257 on spurious grounds. Anecdotally, we are also aware of a number of arbitrators in the UAE resigning from their mandates, citing the new law. Experts are also resigning/not taking on new mandates, based on the wider scope of the provision as it now applies to them" 1024

However, it appears that this discussion was raised recently since the new penal law has stated arbitrators in particular. In fact, during the preparation of this thesis I found no immunity for arbitrators under UAE law; on the contrary, the UAE cassation decisions explicitly establish potential liability for arbitrators, and criminal liabilities are not excluded from such general lack of immunity to arbitrators.

In this regard, DCC decision number 225 for 2005 [Exhibit 55] provides:

"The arbitrators are no more than a normal person performs specific judicial duties based on the consent and choice of litigant parties and he is not protected with immunity or sureties stipulated for judges and therefore it is possible to be litigated for errors committed by him"1025 

Let us assume the following scenario:

If the same party feels that arbitration is not progressing in its favor or if an arbitrator issued an interim award that is unfavorable for one of the parties, this party can file a complaint before the public prosecutor under Article 257 of the UAE Penal Code.

The public prosecutor has no option under the criminal procedures law but to call this arbitrator for investigation. This easy procedure by itself is intimidating to many arbitrators who are likely to be facing this position for the first time in their lives.

Further, this arbitrator may be temporarily imprisoned or at least be required to surrender its passport to the relevant authorities until the public prosecution's investigations are completed. These investigations may take months and the court process (with two levels of appeal) may take at least two years.

This dangerous position could be magnified further by the fact that the existing UAE law does not provide a clear definition for breach of "integrity and impartiality." Therefore, the public prosecutor's assessment of this position is subjective.

Ironically, in the arbitrator's best case, if the public prosecutor finds the arbitrator innocent, almost certainly, the arbitrator would have already lost its impartiality and independence since these circumstances could very well be a ground to recuse an arbitrator and affect its impartiality. This is a profound frustration of arbitration and bad administration of justice.

It is very hard for arbitrators to shoulder the risk of being subject to criminal investigations and potentially face imprisonment.

However, on the other hand, meeting the standard required for a criminal offense under the UAE is normally high. Under UAE law, a criminal indictment could only be possible where the defendant has clear criminal intent.

The following should provide some reasons to believe that the use of penal code against arbitrators is not an easy action. Of course, this is not the aim of the arbitration community in the UAE to make it hard to prosecute arbitrators; the real aim is to provide absolute immunity. However, having regards to the present laws, the below should demonstrate such action is really difficult.

The UAE law establishes two main factors to classify an action of this type that arbitrators may face as criminal:

1.

The intent of the criminal case, where it should be absolutely clear that the intent of the defendant is to commit a Breach of Trust.

2.

Such criminalization is limited exclusively as per Article 404 of the penal code to money paid under 1) deposit, 2) rent, 3) pledge, 4) loan for use, or 5) proxy. Article 404 of the UAE Penal code states that: "Whoever embezzles, uses or wastes funds securities or any other movable property with the intention to prejudice the interest of the due right's owners, if it is delivered to him as a deposit, rent, pledge, loan for use, or proxy, shall be punished by detention or by a fine. In the application of this provision, the partner in a joint property, and the owner's property, and whoever receives anything to use in a certain manner for the benefit of its owner or for the benefit of another, shall be considered as an agent"1026 .

In October 2018, the UAE amended this provision and issued Federal Decree 24 of 2018 which amends several provisions of the Penal Code. Accordingly, the new wording of Article 257 is: "Any person who, while acting in the capacity of an expert, translator or investigator appointed by a judicial authority in a civil or criminal case, or appointed by an administrative authority, confirms a matter contrary to what is true and misrepresents that matter while knowing the truth about it, shall be sentenced to imprisonment for a minimum term of a year and a maximum term of five years. The punishment shall be temporary imprisonment if the mentioned individuals were assigned to mandate in relation to a felony" Therefore, despite arbitrators having been removed from the scope of Article 257, the following issues remain controversial:

First, the application of this new amendment is effective from 8 October 2018; therefore, any criminal liability for arbitrators for the period from 29 October 2016 (the effective date of Decree No. 7 of 2016) until 8 October 2018 (the effective date of Decree 24 of 2018) could entail litigation.

Second, Decree 24 of 2018 does not explicitly provide immunity to arbitrators for their decisions; therefore, whilst criminal liability may not be invoked by Article 257 of the Penal Code, the following issues exist:

(i)

The UAE jurisprudence explicitly establishes potential liability on arbitrators, criminal liabilities are not excluded from such a general lack of immunity to arbitrators. A notable example includes the DCC decision number 225 for the year 2005 [Exhibit 55], which provides:

"The arbitrators are no more than a normal person performs specific judicial duties based on the consent and choice of litigant parties and he is not protected with immunity or sureties stipulated for judges and therefore it is possible to be litigated for errors committed by him" 1027 (ii) Criminal liabilities can be invoked based on general articles of law; and

(iii) Civil liability could be prosecuted by the losing party to the arbitration. Furthermore, the standard for proving the civil liability of an arbitrator is, without a doubt, lower than the criminal liability.

Third, experts, translators, and investigators are still included in the criminal liability pursuant to Decree 24 of 2018. Witnesses could still probably be included by implication.

In conclusion, a legislative improvement is needed to the UAE law or the UAE jurisprudence to provide an explicit provision for immunity to arbitrators, experts in arbitration translators, individuals working in arbitration centers and others participating in the arbitration process should be established in order to prevent any abusive behavior by a party dissatisfied by the results of arbitration proceedings.

This reform would be in line with the French jurisprudence, which provides for immunity of arbitrators, except in cases of misrepresentation, willful misconduct, fraud, or denial of justice. Accordingly, arbitrators should be immune from liability for incorrect decisions made outside the scope of fraudulent misconduct 1028 . § 2 Arbitration Clause incorporated by reference

As set out in Part 2, Title 1, Chapter 3, Section 2, § 5 of this thesis, there are frequent incidents where arbitral awards were set aside by the UAE courts where there was a reference to another agreement containing the arbitration clause, where there was not specific reference to the arbitration clause itself. This included the following case laws: The problems included in the above case laws are either one of the following:

First) Where the arbitration clause is included in, the tender document based on which the acceptance letter for the tender documents is issued as a general acceptance letter not specifying the arbitration clause. 1028 Court of Cassation, First Civil Chamber, 16 December 1997, No. 96-10703; Paris Court of First Instance, 16 September 2009, Case No. 06/10155; Court of Cassation, First Civil Chamber, 15 January 2014, No. 11-17196 Second)

The reference to the arbitration clause is made by reference to the DIFIC conditions, which are referred to in the tender documents. In this case, again, the acceptance letter for the tender documents is a general acceptance letter and not specifying the arbitration clause.

It appears that there is no substantial improvement in this regard since the Federal Arbitration Law confirms that the general reference to an agreement containing an arbitration clause shall not be enforceable unless that reference is specific to the arbitration clause itself. In this regard, the Federal Arbitration Law states that "and the reference is such as to make that clause part of the contract" 1029 .

Often parties do not include an arbitration clause in the contract itself but rather include it by reference to another standard set of conditions, which contain an arbitration clause

The UAE law in this regard is in line with Article 7.2 of the UNCITRAL Model Law, which provides that: "The reference in a contract to a document containing an arbitration clause constitutes an arbitration agreement provided that the contract is in writing and the reference is such as to make that clause part of the contract" 1030 .

However, France is taking a more modernized approach than the UNCITRAL Model law, which is recommended to be incorporated in the UAE law. In practice, the above two problematic issues are standard business practice, as it is not expected that normal business professionals, even lawyers with no specific background in arbitration, would know that the acceptance letter should have a certain formality to have the arbitration clause enforceable.

To deal with this recurring practical problem, under French law, arbitration clauses incorporated by reference to a general document, which contains the clause, are valid and binding (Cass 1 st Civil, November 6 2016).

Incorporation by reference to arbitration clauses is admitted under international arbitration law since the Bomar Oil Case 1031 . In this case, Bomar objected to the jurisdiction of the arbitral tribunal by arguing that the arbitration agreement, which was not included in the document signed by the parties but in a separate document to which reference was made in the main agreement, should be deemed non-existent. The French Court of Cassation refused to examine whether such a reference to standard terms and general conditions were sufficient for the parties to be bound by the arbitration agreement.

The French Court of Cassation refused to set aside the arbitral award. It indicated that in international arbitration, an arbitration agreement which is not indicated in the main contract but incorporated by reference to a document (such as a model contract, like FIDIC or otherwise) is valid. This applies as long as the party against which the arbitration agreement is used is aware of the content of the document at the time the contract was entered into. The court held that "the arbitration agreement was prima facie neither manifestly null and void nor inapplicable, and left the issue of the binding effect of the arbitration clause incorporated by reference to the scrutiny of the arbitral tribunal" 1032 .

Therefore, an amendment is proposed here to the UAE courts' jurisprudence to permit the incorporation of arbitration clauses by reference to other documents, which is a very common issue especially in construction contracts. § 3 Managing Consolidation of Multi-Contract Arbitrations

Where any of the parties have not consented to consolidation (frequently for obstructive reasons), and where national legislation does not provide explicit provisions permitting consolidation, many arbitral tribunals do not permit non-consensual consolidation. This procedure does not promote the fair administration of justice but rather provides for significant inefficiencies and conflicting results.

This has been frequently abused by parties to oppose the proceedings and make it increasingly difficult for claimants to prosecute their claims.

Many international arbitration conventions (including the major institutions in the UAE) do not deal expressly with the subjects of consolidation.

International disputes often involve multiple contracts. Multi-contract disputes represent a difficult question for the international arbitral process, most frequently arising in the form of issues of consolidation, intervention, and joinder in case of multi-parties. The focus of this dissertation is the study of the situation where two or more different arbitrations arising out of different contracts may be 'consolidated' into a single arbitral proceeding. The emphasis is on the sources of an arbitral tribunal's power to decide on consolidation including the institutional rules, the intent of the parties and the legal framework addressing consolidation in the absence of explicit provisions supporting consolidations.

The French jurisprudence allows, under certain circumstances, the extension of the arbitration clause to multiparty and/or multi-contract situations, which implies that the arbitration clause within a contract to be interpreted broadly to include contracts not covered by the arbitration agreement or entities that were not parties to the contract containing the arbitration agreement. Under certain circumstances, French jurisprudence has permitted the extension of an arbitration clause to situations involving chains or series of related contracts. 1033 Improvement required: despite the UNCITRAL Model Law not containing any provision for the consolidation of different arbitrations, a new amendment to the UAE arbitration law may not be required, rather, an amendment to the UAE institutions' rules of arbitration are proposed to allow ordering consolidations of multi-contract arbitration by arbitral tribunal based on the request of a party where:

1. the arbitration proceedings are between the same parties, This will be in line with the Article 10 of the ICC Rules of 2017 and also inline French case law, which generally supports the notion that if an arbitral tribunal does exceed its jurisdiction, then an arbitral tribunal may generally have the power to consolidate multi-contract arbitrations under compatible arbitration clause. 1035 1036 1037

The same wording above is proposed to the DIAC and ADCCAC Rule; it is worth noting that the DIAC 2016 Rules which propose positive amendments concerning consolidation were introduced during the year 2016 but were never formally issued until 2019. This change will be in line with the amendments introduced in the ICC Rules, which were effective from 1 January 2012. 1038 Furthermore, the UAE courts may take the example of the French, the US and the English Courts with regards to reasonable expectations of contracting parties with respect to consolidation.

In this regard, the English courts held that there is a "presumption in favor of one-stop adjudication" 1039 . This presumption poses that parties intend to resolve their disputes in one forum will only be displaced by clear wording to the contrary 1040 .

of such awards. The court upheld the decision issued by the Court of Appeal that the arbitral award needs to be referred to the arbitral tribunal for clarification as the tribunal shall have the exclusive jurisdiction to interpret its decisions.

DCC 276/2006 allowed the judge of the Court of First Instance to correct certain errors in an arbitral award (typo errors).

In a welcome pro-arbitration approach, the Federal Arbitration Law permits the court ratifying an award, under certain circumstances, to suspend the proceedings for 60 days in order to allow the tribunal to amend the arbitral award (Article 54.6). Article 54.6 of the Federal Arbitration Law states that:

"The Court, when asked to set aside an arbitral award may, where appropriate and so requested by a party, suspend the setting aside proceedings for a period of time of up to sixty days in order to give the Arbitral Tribunal an opportunity to take any action or make any amendment to the form of the award as will eliminate the grounds for setting aside without affecting the substance of the award."

The UAE courts are encouraged to apply these positive provisions to provide an additional opportunity for tribunals to correct or clarify awards in order for the courts to recognize awards and avoid annulment.

Limiting Public Order Grounds

Public policy grounds are unspecified and, to some extent, are open-ended under UAE law and therefore arbitral awards can be set aside, as arbitration shall be null and void for matters related to public order.

The line between defining the difference between the civil or commercial dispute and matters considered as "freedom of trade" or "circulation of wealth" is very thin.

For instance, the application of the Interim Registration Law was considered as a public policy matter and several arbitral awards were set aside for this reason, including:

1. In DCC Petition No. 14 of 2012 issued on 16 September 2012, Real Estate, Baiti Real Estate Development V Dynasty Zarooni Inc., the court determined that the rules pertaining to the registration of property in the Interim Real Estate Register in the Emirate of Dubai are related to public order. As such, any dispute relating to this issue falls under the jurisdiction of the courts and cannot be resolved by arbitration.

2. In DCC 190/2011, the court set aside an arbitral award and determined that the rules pertaining to the registration of property in the Interim Real Estate Register in the Emirate of Dubai is a public order matter and could not be litigated within the jurisdiction of arbitral tribunals1045 .

3. In DCC 320/2014, the court annulled the entire award rather than just that section in which the Tribunal had exceeded its jurisdiction since the tribunal dealt with an issue concerning registration under Article 3 of Dubai For these reasons, the appointment of an independent expert by an arbitral tribunal can, when appropriate, control costs and foster efficiency of the arbitral proceedings.

In this regard, some arbitration laws and jurisprudence provide 'a right' to each litigant party in arbitration to demand from the arbitral tribunal to appoint its own neutral expert given that such requesting party is willing to pay the expert's costs and subject to the arbitrator's assessment of the relevance and necessity of the expert's work to the case of the party seeking the appointment of the expert.

This expert would ultimately be appointed by the arbitral tribunal and therefore the expert's presumed biased opinion to any of the parties shall not typically exist or, at the minimum, will be much less likely than the partyappointed expert.

By way of example, according to the case laws of the Swiss Federal Court (e.g. decisions no. 4A_617/2010 and no. 4A_277/2017), the parties' right to be heard in international arbitration (Article 182(3) of Swiss Private International Law Act of 1987) implies a right to seek appointment of an expert by the tribunal provided that:

(a) The party expressly requests the tribunal to appoint an expert;

(b) Such a request is made timely and in the appropriate form;

(c) The party seeking expert appointment is prepared to deposit the costs of such expertise, at the tribunal's request;

(d) The expert evidence relates to facts relevant for rendering of the award; and

(e) The evidence is necessary and proper for proving those facts.

Therefore, incorporating a provision similar to that in the UAE jurisprudence shall foster to a considerable extent the arbitration process in the UAE.

The Use of DIFC and ADGM and Conduit Jurisdiction

Having regards to the unpredictability of the Dubai mainland courts in enforcing arbitral awards and the considerable number of arbitral awards that were set aside by the Dubai Courts, parties were seeking to enforce arbitral awards in DIFC Courts as a conduit to enforce arbitral awards in Dubai Courts in order to circumvent the use of Dubai Courts that were labeled of being anti-arbitration.

Recent years witnessed the rise of the financial free zone jurisdictions in Abu Dhabi and Dubai and using these jurisdictions, which are adopting the common law model and are supportive to arbitration, as a conduit to enforce arbitral awards outside the national courts of the UAE is an increasing trend.

DIFC Courts confirmed, in a number of decisions, that they have jurisdiction of to hear a claim for ratifying and enforcing arbitral awards even in the event that the award debtor has no assets in DIFC.

Therefore, the DIFC Courts were being used as a conduit to enforce arbitral awards and foreign court judgments in Dubai mainland.

This situation created a conflict of jurisdiction between DIFC and Dubai onshore courts. The Dubai government established a Joint Judicial Committee in order to resolve this conflict, which issued a number of important decisions in this regard.

Generally, the Joint Judicial Committee ruled in favor of the Dubai Courts whenever any conflict of jurisdiction exists unless the dispute has a specific connection to the DIFC financial free zone. The committee reasoned that by holding that, the Dubai Courts have the 'general jurisdiction.'

Taking the example of DIFC Courts, the ADGM courts entered into a memorandum of understanding with the Abu Dhabi Judicial Department, allowing for the reciprocal enforcement of judgments, decisions, orders, and ratified or recognized arbitral awards between the ADGM Courts and the Abu Dhabi courts.

However, applying the same principle, the use of ADGM as a conduit jurisdiction for enforcement of arbitral awards in Abu Dhabi mainland will depend upon the interpretation and application of ADGM's laws in cases which will probably consume extensive practice and time before there is a firm position on the question.

Having regards to the substantial number of arbitral awards being annulled by the UAE mainland courts, one of the suggestions proposed is to permit the jurisdiction of DIFC and ADGM courts to hear the judicial review, recognize and enforce arbitral awards irrespective of the jurisdiction they were made. This will be consistent with the arbitration laws of the DIFC and ADGM. However, a supportive approach to these jurisdictions should be granted by the Joint Judicial Committee formed in Dubai and by the Union Supreme Court in case any conflict of jurisdiction is escalated to it.

The Use of Oath formulas in Arbitration Proceedings

In DCC decision No. 503 of 2003 issued on 15 May 2004 (Becktel) [Exhibit 24], the DCC set aside an arbitral award since the arbitral tribunal failed to adopt the formula of oath prescribed in the UAE law. The Court determined that witnesses, summoned during the arbitral proceedings, did not swear an oath at all since the court concluded that the arbitrator informed the witness that "I have to inform you as a witness that you are under the obligation to say the truth, failing so, you might have serious consequences as a result. Are you aware of that? The witness confirmed."1049 However, the DCC 322/2004 departed from Bechtel judgment in a number of important respects, including:

-The annulment is only based upon witness's failure to swear an oath, in entirety, before testifying rather than a specific formula for administering the oath.

-

It is sufficient to administer oath with the formula that the arbitral tribunal tells the witness to administer as long as it does not include any breach of the public policy such as swearing to something other than God.

As such, the DCC 322/2004 provides a more pro-arbitration approach as the court has started to accept other formulas for administering the oath for witnesses and this is recommended to be adopted by the UAE courts. 
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  )(d) of the New York Convention Fiona Trust & Holdings v. Privalov & others [2007] Bus LR 1917 [2008] 1 Lloyd's Rep 254 UBS AG v HAS Nordbank AG, [2009] EWCA Civ 585 [Exhibit 69]

Part 1 :

 1 (a) Direct enforcement of arbitral awards (b) Limiting Grounds to set aside arbitral awards (c) Requisite Authority to Enter into Arbitration Agreements (d) The contradiction between Dubai Courts and Abu Dhabi Courts with regards to the Requisite Authority to Enter into Arbitration Agreements (e) The contradiction within Dubai Courts with regards to the Requisite Authority to Enter into Arbitration Agreements (f) Time-Limit to issue Final Award (g) Authority of DIAC Executive Committee to extend the time-limit (h) Assignment of assets under finance agreements (i) Severability of an Arbitration Clause (j) Potential Criminalization of Arbitrators in the UAE (k) The Application of Article 214 of the UAE CPC (Article 54.6 of the Federal Arbitration Law) (l) Contradictions within the Federal Arbitration Law (m) Nullity related to procedural irregularities (n) Arbitrators' Failure to address the full name of the parties and the supplemental award date. in Arbitration in the UAE (u) The Use of DIFC and ADGM and Conduit Jurisdiction (v) Arbitrators being Members of the Board of Trustees (w) Arbitration Clause incorporated by reference FULL PAPER Enforceability of Arbitral awards in the UAE TITLE 1: THE UAE JUDICIAL SYSTEM AND ITS RELATIONSHIP TO THE ARBITRATION SYSTEM

  Case laws in this regard in includes DCC 39/2005 dated 25 September 2005 and DCC 237/2004 dated 3 April 2005, DCC 575/2003 dated 20 June 2004, DCC 112 for 2001 civil dated 16 June 2001

2 .

 2 The DCC(Dubai Court of Cassation) and ADCC (Abu Dhabi Court of Cassation) have contradicting views with regards to the survival of the arbitration clause in case the agreement that contains the arbitration clause was void.

Article 8 .

 8 1 of the new Federal Arbitration Law states that: 160 Case laws in this regard in includes DCC 39/2005 dated 25 September 2005 and DCC 237/2004 dated 3 April 2005, DCC 575/2003 dated 20 June 2004, DCC 112 for 2001 civil dated 16 June 2001 161 DCC Case number 305 of 2007 issued on 25 February 2008 -Commercial

Chapter 1 :

 1 Studying Case laws upholding annulment of Arbitral Awards in the UAE Section 1: Nullity Related to Exceeding the Time-Limit for Rendering an Award

Section 2 :

 2 Nullity Due to Article 216.1 (c) of the UAE Civil Procedures Code (Article 53.1.g of the Federal Arbitration Law)

243

  Union Supreme Court decision number 556 for judicial year 24 issued on 19 April 2005 244 Union Supreme Court decision number 64 for judicial year 20 issued on 26 January 1999 245 Abu Dhabi Court of Cassation decision number 486 for the year 2008 issued on 30 October 2008

  an arbitral award due to arbitrator's failure to set forth the first hearing date in the award DCC decision number 344 for 2009 annulled an arbitral award after ratifying the award by the Dubai Courts of First Instance and Court of Appeal since the date of the first hearing was not stated in the award, which does not make it clear for the court whether the award was issued within the time-limit agreed by the parties or failing which the time-limit established by the law, being 6 months from the date of the first hearing (Article 210.1 of the CPC and Article 42.1 of the Federal Arbitration Law)

249

  Dubai Court of Cassation Decision number 403 for the year 2003 issued on 13 March 2004 250 Dubai Court of Cassation decision number 344 for the year 2009 -Civil, issued on 28 March 2010 251 Article 214 of the CPC, which may correspond, with some modifications, to Article 54.6 of the Federal Arbitration Law.

  252 ADCC Case number 296 of 2009 issued on 27 May 2009 253 ADCC Case number 296 of 2009 issued on 27 May 2009 9)

258

  Article 216.1 (c) of the CPC, which has the same wording of Article 53.1(g) of the Federal Arbitration Law 259 Dubai Court of Cassation Decision number 307 for the year 2002 issued on 30 November 2002 260 USC decision number 11 for the judicial year 23, decision dated 19 May 2002

  265 261 Article 53.1(h) of the UAE Federal Arbitration Law 262 Which is consistent with Article (53) 1(a) of the Federal Arbitration Law 263 USC decision 297 for judicial year 20 dated 14 May 2000 264 DCC Case number 10 of 1995 issued on 8 October 1995 265 Dubai Court of Cassation Decision number 10 for the year 1995 issued on 8 October 1995 DCC Petition No. 91 of 1993 issued on 23 October 1993

275

  Dubai Court of Cassation Decision number 156 for the year 2009, Civil issued on 27 October 2009 276 Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law 277 DCC 145 for 2012 commercial dated 21 November 2012 278 Dubai Court of Cassation Decision number 88 for the year 2001 issued on 29 April 2001 -Civil 279 Dubai Court of Cassation decision number 268 for the year 2007 issued on 19 February 2008 [Exhibit 40]

302

  Dubai Court of Cassation Decisions Case No. 180 of 2011 and Dubai Court of Cassation Petition No. 16 of 2012 303 Enforcement of Foreign Arbitral awards in the United Arab Emirates, By Mayew, Gregory J; Morris, Mark 304 DCC Petition No. 14 of 2012 issued on 16 September 2012

  310 DCC decision number 53 for the year 2011 dated 7 December 2011 311 DCC decision 188 for the year 2012 dated 9 October 2012 312 Recent Rulings on Arbitration by Dubai Courts, by Hassan Arab, Al Tamimi & Co., available online

  315 Ibid 316 DCC 252 for 2010 Civil dated 13 March 2011

  330 DCC 328 for 2002 331 Dubai Court of Cassation 328 for the year 2002 for the year 2015 -civil issued on 23 November 2002 USC set aside an award due to arbitrator's failure to include the text of the arbitration agreement into the award

  343 DCC 133 for 2004 dated 27 March 2005 344 Article 23.2 of the Federal Arbitration Law 345 Dubai Court of Cassation decision number 32 for the year 2009 issued on 29 March 2009

-

  ADCC 214 for 2014 commercial; -DCC 261 and 264 for 2009 -commercial; and -DCC 174 /2005 commercial dated 19 December 2005

352

  Dubai Court of Cassation Decision number 156 for the year 2009, Civil issued on 27 October 2009 353 Article 70 of the UAE CTC 354 Which is compatible with Article (53) 1(a) of the Federal Arbitration Law Chapter 2: Summary of the Case Laws Confirming Setting Aside Arbitral awards in the UAE

  59. ADCC 214 for 2014 commercial & 60. DCC 261 and 264 for 2009 -commercial & 61. DCC 174 /2005 commercial dated 19 December 2005

  109. Oath Formula: In decision number503 of 2003, (Becktel) [Exhibit 24], the Dubai Court of Cassation set aside an arbitral since arbitral tribunal failed to adopt the formula of oath prescribed in the UAE law. The Court determined that witnesses summoned during the arbitral proceedings did not swear an oath at all since the arbitrator informed the witness "I have to inform you as a witness that you are under the obligation to say the truth, failing so; you might have serious consequences as a result. Are you aware of that? The witness confirmed." 401 110. Taking an oath: Petition to CassationNo. 322/2004, dated 11 April 2005, the court found that the witness did not swear an oath at all and decided to set aside the award.

405

  Position of USC: USC Petition No. 206 of the 27th Judicial Year issued on 27 December 2005 406 Dubai Court of Cassation judgment number 75 for the year 2008 -commercial -dated 19 January 2009 [Exhibit 35] 407 Union Supreme Court decision number 556 for judicial year 24 issued on 19 April 2005 408 issued on 27 May 2009

  enter into an arbitration agreement by an LLC can only be taken by the General Manager or persons authorized by him; (b) if the General Manager does not enter into an arbitration agreement, and has not approved anyone else to enter into an arbitration agreement on the LLC's behalf, then any representative of an LLC has no capacity or authority to enter into the arbitration agreement as required by Article 203.4 of the UAE Civil Procedure Law (Article 4.1 of the UAE Federal Arbitration); and (c)

  no decision by the General Assembly, then a PJSC representative has no capacity to enter into the arbitration agreement as required by Article 203(4) (Article 4.1 of the UAE Federal Arbitration) of the UAE Civil Procedure Law; and

  Management of the Company The management of the company shall be limited to the Joint Partners. Decisions shall be unanimously passed by the Joint Partners, unless the Memorandum of Association of the company 437 Which is consistent with Articles 53.1(b) and 53.1(c) of the Federal Arbitration Law 438 Article 39 of the UAE Federal Companies Law Number 2 of 2015 439 Article 62 of the UAE Federal Companies Law Number 2 of 2015 provides for the majority. No variation of the nature of the business of the company or amendment to its Memorandum of Association shall be valid without the consent of all the Acting and Silent Partners" 440 In application for this principle, Simple Commandite Companies, the DCC issued decision Number 51 of 2005 issued on 28 May 2005, [Exhibit 42],

Article 5 .

 5 3 (d) of DIAC Rules provides that: 462 DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007 463 The 2017 ICC Rules of Arbitration 464 Union Supreme Court Judgment number 225 for the year 23 dated 3 June 2003 [Exhibit 30]

  Dubai Court of Cassation 193 for the year 1993; Dubai Court of Cassation 217 for the year 2005

  Dubai Court of Cassation Decision number 127 for the year 2012 issued on 6 February 2013 [Exhibit 27] 476 Ibid situations, as a sign of acceptance of the arbitration agreement, which precludes the same party from subsequently contesting the arbitration agreement. In this regard, Article 215.2 of the UAE Civil Transaction Code provides that: "Silence shall be considered approval if customarily indicating consent."

  Dubai Court of Cassation decision number 220 for the year 2004 issued on 17 January 2005 [Exhibit 53] 501 Ibid

Section 3 :

 3 The Modern view of Cassation Judgments in Dubai as opposed to Abu Dhabi The evolvement of the UAE jurisprudence must be bound by the provisions of law. The principles established by the UAE Supreme Courts must be in line with the established provisions of law. The provisions of UAE federal laws establish strict requirements for agreements to arbitrate, including: Article 58(2) of the CPC, which provides that: 502 Abu Dhabi Court of Cassation judgment number 873 for the judicial year 3 dated 22 October 2009 503 Dubai Court of Cassation decision number 273 for the year 2006 issued on 5 March 2007 [Exhibit 20] 504 Ibid "No admission or waiver of a right alleged or settlement or submission to arbitration … or any other disposition in respect of which the law requires special authorization may be made without special authority." Article 4.1 of the UAE Federal Arbitration Law provides that: "An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to arbitrate." Article 154 of the UAE Commercial Companies law states:

507

  Dubai Court of Cassation decision number 273 for the year 2006 issued on 5 March 2007 [Exhibit 20] 508 Dubai Court of Cassation Decision number DCC 204 for the year 2010 [Exhibit 36] 509 Abu Dhabi Court of Cassation judgment number 873 for the judicial year 3 dated 22 October 2009

  The DCC Judgment number 204/2008 issued in 2009 and USC 834/2010 issued in 2011 [Exhibit 28] and DCC 127/2012 issued in 2013 represent a slightly more modernized view, where the Dubai Court of Cassation established the following:

  Dubai Court of Cassation decision number 204 for the year 2008 issued on 21 October 2008 [Exhibit 29] 514 Abu Dhabi Court of Cassation judgment number 873 for the judicial year 3 dated 22 October 2009 and Dubai Court of Cassation decision number 273 for the year 2006 issued on 5 March 2007 [Exhibit 20]

  Authority: Cassation Decisions provide the authority granted to an Agent to enter a party into arbitration agreement may be express, implied or apparent. Decisions include the Dubai Court of Cassation decisions 273 for the year 2006 [Exhibit 20] and one from the ADCC 873 for 2009 [Exhibit 21]. Case 220/2004 [Exhibit 53] confirms that "the theory of prima facie" does not apply to agreeing to arbitration. 4-The formalistic approach of the Dubai Court of Cassation that used to demand a specific / express authority to arbitrate is no longer the modern approach of the Cassation Court after the year 2009. DCC 204/2008 USC 834/2010 and DCC 127/2012 represent the modern view of Cassation decisions. The objecting party does not dispute the existence of the underlying agreement. However, it argues that the arbitration agreement is invalid. The most recent case laws after the year 2015 by the Dubai Court of Cassation confirmed the validity of the arbitration jurisdiction when a party contests the capacity of a signatory to bind a company to arbitration, examples include the following case laws: Dubai Court of Cassation 386 for the year 2015 [Exhibit 17] Dubai Court of Cassation 293 for the year 2015 [Exhibit 33] Dubai Court of Cassation 547 for the year 2015 dated 27 April 2016 Dubai Court of Cassation 137 for the year 2015 Dubai Court of Cassation 336 for the year 2015 Dubai Court of Cassation 17 for the year 2016 Dubai Court of Cassation case laws after the year 2015 in this regard are contradicting, examples include: Dubai Court of Cassation 263 for the year 2015 Dubai Court of Cassation 382 for the year 2015 Dubai Court of Cassation 532 for the year 2013 Abu Dhabi Court of Cassation did not issue any case laws in this regard that upheld arbitration jurisdiction rather than national courts' jurisdiction for reasons related to incapacity of signatories to bind companies to arbitration agreements. Examples include: ADCC 465 for the year 2012 dated 21 March 2013. Further, the Dubai Courts continue to relapse from supporting arbitration jurisdiction. Examples include the following case laws: DCC 416 for the year 2015 dated 6 July 2015 DCC 613 for the year 2015 dated 18 September 2016 Chapter 3: Remaining Jurisdictional Challenges for Arbitrations in the UAE

533

  Article 42.1of DIFC Law No. 1 of 2008 (the DIFC Arbitration Law) 534 Article 42.4 of DIFC Law No. 1 of 2008 (the DIFC Arbitration Law)

Article 1 of

 1 Decree No. 19 of 2016 established that the committee would provide the composition of the committee members, with the majority of votes relating to the judges of the Dubai Court. the DIFC Court of First Instance." 549 As such, the committee comprised of four members from judicial members of the Dubai Courts' mainland and three members from the DIFC Courts. Decisions of the Committee are made by a majority, with the Head of the Dubai Court of Cassation having a casting vote. Article 2 of Decree No. 19 of 2016 provides "the Committee with the following powers:

First,

  Joint Judicial Committee Cassation decisions number 1/2016 and 3/2017 held that DIAC arbitration, awards which are seated in Dubai mainland should only be enforced through the Dubai Courts and DIFC Courts should not entertain these cases. It should be noted that DIAC opened a new office in DIFC, in case the seat was DIFC, the conclusion of the committee may be different. In my view, DIFC Courts would have in this case sufficient connection to entertain the dispute.

The

  ADGM adopts a modern arbitration law enacted by the Board of Directors of the Abu Dhabi Global Market; in exercise of its powers under Article 6(1) of Law No. 4 of 2013 concerning the Abu Dhabi Global Market issued by His Highness the Ruler of the Emirate of Abu Dhabi.

575

  Article 5.3 of the UAE Federal Arbitration Law property and the litigations related to it are transferred to the claimant. …and the claimant has the legal entitlement to prosecute this action" 578 [Emphasis added]. The Dubai Court of Cassation agreed with the Court of Appeal's reasoning above and dismissed the challenge.

  above accepted the challenge to the arbitral tribunal's jurisdiction and rejected refused to recognize the respective arbitration clause based on acceptance letters of the tender documents issued by contractors, which do not specify the explicit acceptance for of the arbitration clause in the tender documents.

  Abu Dhabi Court of Cassation judgment number 20 for the year 2013 commercial issued on 22 July 2013 581 Abu Dhabi Court of Cassation judgment number 718 for the year 2012 issued on 8 April 2013 2014 commercial, DCC 261 and 264 for 2009 commercial and ADCC 20 for 2013 commercial and ADCC 718 for 2012.

- 1 :

 1 The power conferred upon an arbitral tribunal by the institutional rules -The power conferred upon an arbitral tribunal by the parties' agreement -Case laws in the UAE, jurisprudence from other jurisdictions, and decisions by arbitral tribunals regarding the consolidation of claims in the absence of legislative direction to permit it. -Views of Scholars on consolidation. 597 Practice Guideline 15: Guidelines for Arbitrators on how to approach issues relating to Multi-Party Arbitrations, available online https://www.ciarb.org/media/4220/2011-multi-party-arbitrations.pdf 598 CONSIDERATION OF "CONTRACTING CULTURE" IN ENFORCING ARBITRATION PROVISIONS by Amy J Schmitz Chapter The power conferred upon an arbitral tribunal by the operation of the UAE law to support upholding jurisdiction on multi-contract arbitrations

  ) 1(a) of the Federal Arbitration Law 607 Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law 608 Dubai Court of Cassation decision number 73 for the year 2010 -Civil, issued on 9 May 2010 609 The same was reflected by Dubai Court of Cassation Decision number 156 for the year 2009, Civil issued on 27 October 2009 [Exhibit 45] 610 Dubai Court of Cassation Decision number 173 for the year 2010, rights, issued on 3 October 2010 611 The same meaning is indicated in the following decisions:

-

  Dubai Court of Cassation Decision number 156 for 2009 [Exhibit 45], -Dubai Court of Cassation Decision number 351 for 2005, -Dubai Court of Cassation Decision number 573 for 1999, -Abu Dhabi Court of Cassation Decision number 107 for 2014, -Abu Dhabi Court of Cassation Decision number 353 for 2011, -Abu Dhabi Court of Cassation Decision number 447 for 2010, -Abu Dhabi Court of Cassation Decision number 834 for 2010 [Exhibit 28], -Union Supreme Court Decision number 831 for 2004 612 Dubai Court of Cassation Decision number 503 of the year 2003, Rights, issued on 15 May 2004 (Becktel) [Exhibit 24]

617

  Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law Union Supreme Court, Civil and Commercial Judgments, Decision No. 311 of 22 Judicial Year -Dated 21-11-2000

Article 4 .

 4 d of the proposed 2016 DIAC Rules states: "Any party wishing to commence an arbitration under the DIAC Rules shall send to the Centre a Request which shall include … where claims arise under more than one arbitration agreement, it shall be indicated to which arbitration agreement each claim pertains" 675 . This draft version of the DIAC rules cannot be used in proceedings, however, this should be considered as part of the spirit of the Rules as set forth in Article 43 of the DIAC Rules. The tribunal's decision in DIAC case number 263/2009 (as evidenced by case number 784/2012 in Dubai Courts)

  674 E mail correspondence by DIAC answering an official inquiry [Exhibit 65] 675 Proposed DIAC Rules, available online 2016 DIAC RULE -Dubai International Arbitration Centre

  706 UBS AG v HAS Nordbank AG, [2009] EWCA Civ 585 [Exhibit 69] 707 PT Thiess Contractors Indonesia v PT Kaltim Prima Coal and Anor [(2011] EWHC 1842 (Comm) 708 Decision by the English Court of Appeal in Case C v D1 and others; [2015] EWHC 2126 (Comm) [Exhibit 68]

8 .

 8 Arbitrator's impartiality : In the Tapie case (set out above), on 17 February 2015, the award of the arbitral tribunal was revised (under revision of an award provision under Article 1502 of the CCP) by the Paris Court of Appeal 808 , on the basis of civil fraud and the lack of impartiality and independence of one of the arbitrators in the tribunal where related criminal investigation evidenced links between one arbitrator (Mr. Pierre Estoup), Tapie and his Counsel (Mr. Lantourne) which had been fraudulently concealed by Estoup, the decision was confirmed by the French Court of Cassation on 30 June 2016.809 This case was one of the landmark and rare cases where an arbitral award was revised (under the revision of an award provision under Article 1502 of the CCP) by the Paris Court of Appeal 810 based on civil fraud and the lack of impartiality and independence of one of the arbitrators in the Tribunal. The criminality related to the lack of independence by Estoup was confirmed by the arbitrator's attitude during the arbitration proceedings.

  After consuming almost ten years in court litigations, the Parties agreed to arbitration to resolve the dispute. Tapie commenced an arbitration on On October 25, 2007 and successfully obtained an arbitral award on 11 July 2008 (within almost 8.5 months). The decision of an arbitral tribunal awarded to Tapie EUR 403 million (EUR 243 million of damage, 115 million Interest, and 45 million euros in non-pecuniary damage ) 813 .

"

  The arbitral tribunal has, without any adversarial argument, based its decision on the unenforced provisions of Articles 120, 121 and 142 of the Egyptian Civil Transactions Code, that the arbitrators have not so motivated their sentence by applying their reasoning to the elements discussed by the parties." 820 [Emphasis added]. The decision was upheld by the French court of Cassation 821 .

  In a similar decision dated 25 March 2010, the Paris Court of Appeal set aside an arbitral award on the grounds that the tribunal denied the parties' due process by failing to invite the 820 Court of Appeal of Paris, June 19, 2008, 06/17901 | Legifrance



  The Incapacity of a party to enter into the arbitration agreement.891 Section 68.2 of the Arbitration Act provides "Serious irregularity means an irregularity of one or more of the following kinds which the court considers has caused or will cause substantial injustice to the applicant (b) the tribunal exceeding its powers...;(c) Failure to conduct the proceedings in accordance with the procedure agreed by the parties…"892 Leave to appeal the arbitral award under this section 69 shall be given only "if the court is satisfied-(a) that the determination of the question will substantially affect the rights of one or more of the parties, (b) that the question is one which the tribunal was asked to determine, (c) that, on the basis of the findings of fact in the award (i) the decision of the tribunal on the question is obviously wrong, or (ii) the question is one of general public importance and the decision of the tribunal is at least open to serious doubt, and (d) That, despite the agreement of the parties to resolve the matter in arbitration, it is just and proper in all the circumstances for the court to determine the question."

  The remaining part of this Article is relevant to Article 36.a (i) of the UNCITRAL Model Law, not change proposed to it.(b)That a party, at the time of conclusion of the Arbitration Agreement, was incompetent or under some incapacity under the law governing his capacity. No change, relevant to Article 36.a (i) of the UNCITRAL Model Law. (c) That a person does not have the legal capacity to dispose of the disputed right under the law governing his capacity, as provided for in Article 4 of this Law. Not Relevant to either the UNCITRAL Model Law or the French CCP and should be deleted. Article 53.1(b) is sufficient for the matter of capacity to enter into arbitration agreements.

  No change, relevant to Article 36.a (ii) of the UNCITRAL Model Law.(e)That the arbitral award excludes the application of the Parties' choice of law for the dispute.No Change, albeit not part of the UNCITRAL Model Law but relevant to Articles 1492.3 and 1520.3 of the French CCP which provide that "the arbitral tribunal ruled without complying with the mandate conferred upon it."(f)That the composition of the Arbitral Tribunal or appointment of an Arbitrator was not in accordance with this Law or the agreement of the Parties.No change, relevant to Article 36.a(iv) of the UNCITRAL Model Law, Articles 1492.2 and 1520.2 of the French CCP .

  No change, relevant to Article 36.a (iii) of the UNCITRAL Model Law and Articles 1492.1 and 1520.1 of the French CCP. Article 53.2(a) The subject-matter of the dispute is not capable of settlement by Arbitration No change, relevant to Article 36.b (i) of the UNCITRAL Model Law. Article 53.2(b) The arbitral award is in conflict with the public order and morality of the State. No change, relevant to Article 36.b (ii) of the UNCITRAL Model Law. Second: Ground to Set aside an award under Article 53.1 of the Federal Arbitration Law, to be Added 959

  It is further important to rely on the Arabic version since any action for annulment before the Dubai Courts will consider solely the Arabic version of Decrees No. 11 for the year 2007.

  967 DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007 968 As read in the Arabic version of Article 36.4 of the DIAC Rules

  Relying on Article 216.1 (C) 971 of the Civil Procedure Code is a common cause of annulment of arbitral awards in the UAE. This Article permits to annul an award based on:

  (a) Failure by the tribunal to comply with section 33 (general duty of tribunal); (b) The tribunal exceeding its powers (otherwise than by exceeding its substantive jurisdiction: see section 67); (c) Failure by the tribunal to conduct the proceedings in accordance with the procedure agreed by the parties; (d) Failure by the tribunal to deal with all the issues that were put to it; (e) Any arbitral or other institution or person vested by the parties with powers in relation to the proceedings or the award exceeding its powers;

  (a) That the determination of the question will substantially affect the rights of one or more of the parties, (b) That the question is one which the tribunal was asked to determine, (c) That, on the basis of the findings of fact in the award (i) The decision of the tribunal on the question is obviously wrong, or (ii) The question is one of general public importance and the decision of the tribunal is at least open to serious doubt, and (d) That, despite the agreement of the parties to resolve the matter in arbitration, it is just and proper in all the circumstances for the court to determine the question." 1013

The

  Court of First Instance decision dated 30/12/2015 annulled the award. The Court of Appeal Court Appeal No 52/2016 dated 30/3/2016 again annulled the award. Article 3 of Federal Decree No. 43/2006 adopting the NY Convention states:

1017Section 2 :

 2 Union Supreme Court decision number 384 for the year 2016 issued on 19 June 2016 [Exhibit 48] 1018 Article 238 of the UAE Federal Law No. (11) of 1992, The UAE Civil Procedure Code (the Civil Procedures Code) Improvements Proposed to the UAE jurisprudence

1022

  By way of example, see Articles 9.8 Article 13.3 of the DIAC Rules 1023 Arbitration in Dubai: two steps forward, one step back by Stuart Paterson, Benjamin Hopps, Robert Stephen and Janine Mallis of Herbert Smith Freehills LLP; https://www.lexology.com/library/detail.aspx?g=2771e9a9-3fd8-4bf1-8772-5c102937c87a

1027

  Dubai Court of Cassation decision number 225 for the year 2005 issued on 12 December 2005 [Exhibit 55]
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  Article 7.2 of the Federal Arbitration Law 1030 Article 5.3 of the UAE Federal Arbitration Law 1031 French Supreme Court, First Civil Section, Bomar Oil, Société Bomar Oil N.V. v. Enterprise tunisienne d'activités pétrolières (ETAP) / 91-15.194 November 9 1993, Rev arb 1994/1, p 108, summary available online France / 09 November 1993 /... -New York Convention Guide 1958
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 212 Allen & Overy, available online http://www.allenovery.com/locations/middle-east/ME-Litigation/Documents/Enforcing-International-Arbitral-Awards-in-the-UAE-and-the-DIFC-Courts.pdf ICSID/8 CONTRACTING STATES AND MEASURES TAKEN BY THEM FOR THE PURPOSE OF THE CONVENTION, available online: https://icsid.worldbank.org/en/Documents/icsiddocs/ICSID%208-Contracting%20States%20and%20Measures%20Taken%20by%20Them%20for%20the%20Purpo se%20of%20the%20Convention.pdf TABLE OF CONTENTS SUMMARY ....................................................................................................................................................... 3 ABSTRACT ...................................................................................................................................................... 10 PART 1: ENFORCEABILITY OF ARBITRAL AWARDS IN THE UAE .......................................................................... 33 TITLE 1: THE UAE JUDICIAL SYSTEM AND ITS RELATIONSHIP TO THE ARBITRATION SYSTEM .............................. 33 CHAPTER 1 HISTORY AND PRINCIPLES OF ARBITRATION IN THE UAE ................................................................ 35 SECTION 1 THE COMPETENCE OF COURTS TO RECOGNIZE ARBITRAL AWARDS IN THE UAE ............................... 40 § 1 ENFORCEMENT ARBITRAL AWARDS THROUGH DIFC COURTS ..................................................................... 40 § 2 ENFORCEMENT OF AWARDS IN THE ABU DHABI GLOBAL MARKET ............................................................. 41 § 3 ENFORCEMENT OF AWARDS IN THE UAE'S MAINLAND .............................................................................. 43 SECTION 2 ENFORCING FOREIGN AWARDS AND JUDGMENTS IN THE UAE ........................................................ 44 § 1 PROCEDURE FOR ENFORCING FOREIGN ARBITRAL AWARDS IN THE UAE .................................................... 46 ENFORCING FOREIGN JUDGMENTS THROUGH NATIONAL LEGAL ORDERS ........................................................ THE UAE IN RELATION TO THE NEW YORK CONVENTION ................................................................................. § 2 CASE LAWS ON APPLYING THE NEW YORK CONVENTION TO ENFORCE AWARDS IN THE UAE: ..................... CASE LAW 1: .................................................................................................................................................. CASE LAW 2: .................................................................................................................................................. CASE LAW 3: .................................................................................................................................................. § 3 UAE MEMBERSHIP OF INTERNATIONAL CONVENTIONS .............................................................................. WASHINGTON CONVENTION 1965 .................................................................................................................. RIYADH CONVENTION OF 1983: ...................................................................................................................... GCC CONVENTION OF 1996............................................................................................................................. SECTION 3: MAIN RULES APPLICABLE TO ARBITRATION IN THE UAE ................................................................. § 1 SEVERABILITY OF AN ARBITRATION CLAUSE AND COMPETENT-COMPETENT DOCTRINE .............................. FEDERAL ARBITRATION LAW IMPROVEMENT ON SEVERABILITY ...................................................................... § 2 APPLICABILITY OF THE UAE PROCEDURAL LAW AND EVIDENCE LAW TO ARBITRATION ............................... CONFIRMATION BY THE NEW FEDERAL ARBITRATION LAW ............................................................................. § 3 ARBITRATION IS AN EXCEPTIONAL DISPUTE RESOLUTION MECHANISM...................................................... § 4 RULES APPLICABLE TO ARBITRAL PROCEEDINGS IN THE UAE ...................................................................... REPRESENTATION OF LITIGANT PARTIES IN ARBITRATION ............................................................................... ACTION FOR NULLITY OF A CONTRACT THAT INCLUDES AN ARBITRATION AGREEMENT ................................... PARTIAL NULLITY OF THE AWARD AND EFFECT ON THE ENTIRE AWARD .......................................................... ARBITRATOR'S JURISDICTION FOR INTERIM OR CONSERVATORY MEASURES ................................................... ESTIMATING ARBITRATOR'S FEES ................................................................................................................... PRESUMPTION AND RES JUDICATA ................................................................................................................. UNCLEAR ARBITRATION CLAUSES ................................................................................................................... COMMERCIAL AGENCY AGREEMENTS DISPUTES CANNOT BE RESOLVED IN ARBITRATION ................................ THE REASONING OF THE ARBITRAL AWARD .................................................................................................... RENOUNCING AN ARBITRATION CLAUSE ......................................................................................................... EXHAUSTION OF ARBITRATORS' JURISDICTION ............................................................................................... IMPROVEMENT IN THE NEW FEDERAL ARBITRATION LAW .............................................................................. CHAPTER 2 THE NEW UAE FEDERAL ARBITRATION LAW .................................................................................. SECTION 1 IMPROVEMENTS IN THE FEDERAL ARBITRATION LAW: ................................................................... § 1 ENFORCEMENT OF ARBITRAL AWARDS: .................................................................................................... § 2 REMAINING IMPROVEMENTS IN THE FEDERAL ARBITRATION LAW............................................................. ADVERSE INFERENCE ...................................................................................................................................... ARBITRATION AGREEMENT IN CASE AN AWARD IS ANNULLED: ....................................................................... SEVERABILITY OF AN ARBITRATION CLAUSE .................................................................................................... PROCEDURAL ESTOPPEL ................................................................................................................................. PLACE OF SIGNATURE OF THE AWARD ............................................................................................................ SECTION 2 ISSUES THAT REMAIN MOSTLY UNCHANGED UNDER THE OLD ARBITRATION CHAPTER OF THE CPC . § 1 EFFECT OF THE UAE ARBITRATION LAW ON THE GROUNDS TO SET ASIDE AN AWARD: ............................... § 2 EFFECT OF THE UAE ARBITRATION LAW ON CAPACITY TO ENTER INTO ARBITRATION AGREEMENTS : ......... § 3 SUMMARY OF GROUNDS TO SET-ASIDE ARBITRAL AWARDS UNDER UAE LAW ........................................... § 4 SUMMARY OF GROUNDS TO REFUSE RECOGNITION OR ENFORCEMENT OF AN ARBITRAL AWARD UNDER DIFC AND ADGM ARBITRATION LAWS..RELATED TO EXCEEDING THE TIME-LIMIT FOR RENDERING AN AWARD .......................... § 1: CASE LAWS THAT NULLIFIED ARBITRAL AWARDS DUE TO EXCEEDING TIME LIMIT ................................... THE DCC SET ASIDE AN AWARD FOR EXCEEDING THE TIME-LIMIT, CASE LAW (1) ............................................ THE DCC SET ASIDE AN AWARD FOR EXCEEDING THE TIME-LIMIT, CASE LAW (-LIMIT FOR RENDERING AN AWARD ......................................................................... SECTION 2: NULLITY DUE TO ARTICLE 216.1 (C) OF THE UAE CIVIL PROCEDURES CODE (ARTICLE 53.1.G OF THE FEDERAL ARBITRATION LAW) ................................................................................................................. § 1: ARBITRATORS' FAILURE TO TAKE AN OATH FOR WITNESSES ..NUMBER 10 OF 1995 ISSUED ON 8 OCTOBER 1995 ........................................................... § 2: NULLITY RELATED TO ABSENCE OF DELIBERATIONS BETWEEN THE TRIBUNAL MEMBERS ......................... USC SET ASIDE AN ARBITRAL AWARD BECAUSE ONE ARBITRATOR DELIBERATED BY E-MAIL........................3: REMAINING PROCEDURAL FLAWS INCLUDING ARTICLE 216.1.C (ARTICLE 53.1(G) OF THE FEDERAL ARBITRATION LAW) ................................................................................................................................ DCC SET ASIDE AN ARBITRAL AWARD DUE TO ARBITRATOR'S FAILURE TO SET FORTH THE FIRST HEARING AN AWARD FOR GRANTING MORE THAN THE RELIEF SOUGHT BY THE PREVAILING PARTY ...... USC SET ASIDE AN AWARD DUE TO GRANTING COMPOUND RATHER THAN SIMPLE INTEREST ....................... USC AND DCC SET ASIDE ARBITRAL AWARDS BASED ON EXCEEDING THE SUBSTANTIVE JURISDICTION ........AN AWARD DUE TO UNDUE EXERCISE TO THE RIGHT TO APPEAL AWARDS ............................. DCC SET ASIDE TWO ARBITRAL AWARDS DUE TO THE ARBITRAL TRIBUNAL'S' FAILURE TO SIGN ALL PAGES OF THE AWARD ........................................................................................................................................... DCC SET ASIDE AN ARBITRAL AWARD DUE TO THE ARBITRAL TRIBUNAL'S' FAILURE TO EXHIBIT A COPY OF THE AGREEMENT TO ARBITRATE ................................................................................................................SET ASIDE ARBITRAL AWARDS DUE TO MISAPPLICATION OF RULES RELATED TO A PARTY'S FAILURE TO APPOINT AN ARBITRATOR ................................................................................................... § 2: NULLITY RELATED TO PUBLIC ORDER ...................................................................................................... ADCC REFUSAL TO SET ASIDE TWO AWARDS ON PUBLIC ORDER GROUNDS ..TO APPOINT AN ARBITRATOR DUE TO VIOLATIONS IN THE PRE-ARBITRATION PROCEEDINGS .............................................................................................................................................................. DCC SET ASIDE AN AWARD DUE TO FAILURE TO SATISFY PRE-ARBITRATION PROCEDURES ............................. ADCC'S STANCE ON PRE-ARBITRATION PROCEDURES .................................................................................AN AWARD DUE TO ARBITRATOR'S FAILURE TO INCLUDE THE TEXT OF THE ARBITRATION AGREEMENT INTO THE AWARD .............................................................................................................. DCC REFUSE TO SET ASIDE AN AWARD BASED ON FAILURE TO STATE THE FULL TEXT OF THE AGREEMENT SUMMARY OF THE CASE LAWS CONFIRMING SETTING ASIDE ARBITRAL AWARDS IN THE UAE ..... SECTION 1 CASE LAWS ANNULLED AWARDS DUE TO LACK OF CAPACITY TO ENTER INTO ARBITRATION AGREEMENTS ......................................................................................................................................... RELATED TO PUBLIC ORDER CONSIDERATIONS ................................................................... § 4 ANNULMENT RELATED TO PROCEDURAL IRREGULARITIES........................................................................ PART 2 JURISDICTIONAL CHALLENGES IN ARBITRATION DISPUTES IN THE UAE AND ENFORCEMENT OF AWARDS ...........................................................................................................................................................IN THE UAE LAW DEALING WITH AUTHORITY TO ARBITRATE ................................... § 1 TRADITIONAL APPROACH WITH REGARDS TO THE AUTHORITY TO ARBITRATE ......................................... AUTHORITY TO ARBITRATE FOR LLC COMPANIES .......................................................................................... TRADITIONAL APPROACH WITH REGARDS TO THE AUTHORITY TO ARBITRATE FOR JOINT STOCK COMPANIES TRADITIONAL APPROACH WITH REGARDS TO THE AUTHORITY TO ARBITRATE FOR REMAINING LEGAL ENTITIES .IN THE UAE LAW SUPPORTING RECOGNIZING ARBITRATION JURISDICTION ............... §1: THE JURISDICTIONAL RULES FOR PROTECTING WEAKER PARTIES ............................................................. THE EU REGULATIONS OF JURISDICTION IN CONTRACTS INVOLVING A WEAKER PARTY ................................. CONSUMER PROTECTION RULES APPLICABLE TO JURISDICTIONAL MATTERS IN THE UAE ............................... § 2: TIMING FOR JURISDICTION CHALLENGES ..BY EQUITABLE ESTOPPEL ............................................................................................... § 1 ESTOPPEL LEGAL FRAMEWORK IN ENGLISH LAW ..................................................................................... § 2 ESTOPPEL LEGAL FRAMEWORK IN THE UAE LAW ..AUTHORITY DOCTRINE IN FRENCH AND ENGLISH LAWS AS COMPARED WITH THE UAE LAW ... APPARENT AUTHORITY DOCTRINE UNDER UAE LAW ..................................................................................... § 2 CASE LAWS ON APPARENT AUTHORITY IN THE UAE LAW ..DECISION 62 FOR 2004 .......................................................................................... THIS CONSIDERABLE NUMBER OF CASE LAWS DEMONSTRATES THE CONSISTENCY OF THE UAE SUPREME COURTS IN APPLYING THE APPARENT AUTHORITY DOCTRINE. ................................................................ MODERN VIEW OF CASSATION JUDGMENTS IN DUBAI AS OPPOSED TO ABU DHABI .............. § 1 FIRST WAVE OF IMPROVEMENT (FROM 2007 TO 2013) IN DUBAI AND ABU DHABI ................................... § 2 SECOND PHASE OF IMPROVEMENT (FROM 2015 TO 2018) IN DUBAI ........................................................ § 3 RELAPSE TO THE OLD TRADITIONAL APPROACH ....................................................................................... DCC 137/2015 [EXHIBIT 39] .......................................................................................................................... § 4 SUMMARY PROVISIONS SUPPORTING AND OPPOSING ARBITRATION JURISDICTION ..OF DIFC COURT TO HEAR A CLAIM FOR JUDICIAL REVIEW OF ARBITRAL AWARDS ... § 1 EXECUTION OF FOREIGN JUDGMENTS THROUGH DIFC COURTS, ENFORCEMENT WITHIN DUBAI ............... § 2 THE DUBAI JUDICIAL COMMITTEE TO RESOLVE CONFLICT OF JURISDICTION ............................................. § 3 DECISIONS ON JURISDICTIONAL CONFLICT BY THE JUDICIAL COMMITTEE ................................................. SECTION 2: OTHER JURISDICTIONAL CHALLENGES IN THE UAE ....................................................................... § 1 ENFORCEMENT OF AWARDS IN THE ABU DHABI GLOBAL MARKET ..2009, THE TERMINATION OF A CONTRACT DOES NOT TERMINATE THE ARBITRATION CLAUSE . ADCC PETITION NO. 353 OF 2011 ISSUED ON 24 AUGUST 2011, THE TERMINATION OF A CONTRACT DOES NOT TERMINATE THE ARBITRATION CLAUSE .................................................................................................. ARBITRATION CLAUSE UNDER THE FEDERAL ARBITRATION LAW: ...................................... CASE LAWS ON ASSIGNMENT OF RIGHTS: ..................................................................................................... § 5: THE JURISDICTIONAL CHALLENGES RELATED TO FAILURE TO ASSIGN SPECIFICALLY THE AGREEMENT TO ARBITRATE ON PIERCING THE CORPORATE VEIL ......................................................................... PARTIAL VERSUS ENTIRE ANNULMENT OF AWARDS ...................................................................................COURT OF CASSATION CASE LAW ON CONSOLIDATION OF ARBITRATION CLAIMS AND CASE LAWS § 2 UAE CASSATION DECISION WITH REGARDS TO CONSOLIDATION OF CASES IN JUDICIARY ......................... § 3 POWERS CONFERRED UPON AN ARBITRAL TRIBUNAL BY THE INSTITUTIONAL ARBITRATION RULES .......... OF ICSID ARBITRATIONS ............................................................................................... SECTION 2 POSITION OF THE ENGLISH COURTS ..........................................................................................TO CONSOLIDATION OF ARBITRATIONS ................................................................... § 1 ARBITRAL AWARDS DENYING CONSOLIDATION REVIEWED ...................................................................... § 2: THE SCOPE OF THE ARBITRATION AGREEMENTS ..................................................................................... § 3 PARTIES' AUTONOMY TO CHOOSE ARBITRATORS ..WHERE CONFLICTING JURISDICTION CLAUSES EXIST .......................................... CONCLUSIONS ON CONSOLIDATION OF ARBITRATIONS ................................................................................. COURTS DENYING SETTING ASIDE ARBITRAL AWARDS IN FRANCE ............................................... § 3 ENFORCING AWARDS IN FRANCE EVEN IF SET ASIDE BY THE NATIONAL COURTS OF THE SEAT OF THE ARBITRATION ......................................................................................................................................... THE HILMARTON CASE ................................................................................................................................. THE NORSOLOR CASE ................................................................................................................................ARBITRAL AWARDS IN OTHER JURISDICTIONS .......................................................... § 1 ENFORCING ARBITRAL AWARDS IN ENGLISH COURTS .............................................................................. GROUNDS TO REFUSE DOMESTIC AWARDS' ENFORCEMENT .......................................................................... GROUNDS TO REFUSE FOREIGN AWARDS' ENFORCEMENT .........................................................................CLAIMS FOR DAMAGES IN REAL ESTATE DISPUTES UNDER UAE LAW............................................ § 1 LEGAL FRAMEWORK FOR CLAIMS FOR DAMAGES UNDER UAE LAW ......................................................... § 2: UAE SUPREME COURTS JUDGMENTS THAT AWARDED LOSS OF RENT ...................................................... ABU DHABI COURT OF CASSATION JUDGMENTS TO AWARD DEPRIVATION OF MONEY ..UAE JURISPRUDENCE ON LIMITATION OF LIABILITY AS A MANDATORY PROVISION ................................. § 3: OPINIONS OF LAW FIRMS ....................................................................................................................... CHAPTER 3: PROPOSED IMPROVEMENTS TO THE UAE LAW AND THE UAE JURISPRUDENCE ........................................................................................................................................................ THE CONTRADICTORY STARTING POINT OF THE TIME-LIMIT OF THE FINAL AWARD ....................................... PROCEDURAL ESTOPPEL ............................................................................................................................... § 2 REQUISITE AUTHORITY TO ENTER INTO ARBITRATION AGREEMENTS ..LEGISLATIVE IMPROVEMENTS .............................................................................................. DIRECT ENFORCEMENT OF ARBITRAL AWARDS ............................................................................................. SETTING THE THRESHOLD FOR STAYING ENFORCEMENT OF AWARDS ............................................................ CRIMINALIZATION OF ARBITRATORS IN THE UAE ................................................................... § 2 ARBITRATION CLAUSE INCORPORATED BY REFERENCE............................................................................. § 3 MANAGING CONSOLIDATION OF MULTI-CONTRACT ARBITRATIONS ........................................................ § 4 REMAINING IMPROVEMENTS PROPOSED TO THE UAE JURISPRUDENCE ..OATH FORMULAS IN ARBITRATION PROCEEDINGS ..................................................................... SIGNATURE OF THE AWARD ......................................................................................................................DIFC COURTS AND JOINT JUDICIAL TRIBUNAL ........................................................................... CASE LAWS -COURTS OF ENGLAND AND WALES ...........................................................................................

Number of Cases issued under the DIAC and CIAC

  

	Year	2005	2006	2007	2008	2009	2010	2011	2012	2013	2014	2015
	DIAC	38	39	77	100	292	431	440	379	316	174	177
	CIAC					51	66	66	78	72	74	54

  Dubai Cassation Petition 503/2003 issued on 15 May 2004, International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government ofDubai [Exhibit 24] 

61 

Article 216.2 of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 54.5 of the Federal Arbitration Law

  Article 236 of the UAE CPC provides "The terms of the preceding clause shall be applied on the arbitrators' decisions delivered in a foreign country and the arbitrators' decision should be delivered in a matter in which it shall be possible to arbitrate according to the law of the state and should be liable to the execution in the country which has delivered it" e -That it does not conflict with a judgment or order already made by a court in the UAE, and contains nothing that conflicts with morals or public order in the UAE Accordingly, foreign arbitral awards should be enforced by using the New York Convention on Recognition and Enforcement of Foreign Arbitral Awards of 1958, 80 multilateral judicial treaties (including Riyadh Convention and GCC Convention), and bilateral judicial treaties (including those with France, Egypt, India, Morocco, and Pakistan).81 Notable exceptions from bilateral treaties include the USA, England, Germany, and Russia. However, in practice, the New York Convention covers most of the countries where bilaterally treaties do not exist. The UAE joined New York Convention by issuing Federal Decree No. 43 for the Year 2006.
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Article 238 of the UAE CPC
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No. 679 of 2010 issued on 16 June 2011 -Commercial [Exhibit 49]

  In this case, the Abu Dhabi Court of First Instance set aside a foreign arbitral award and found that the conditions set forth in Articles 235 and 236 of the UAE CPC are not met. The award debtor challenged this judgment before the Abu Dhabi Court of Cassation, and the challenge was predicated upon the court disregard to Article 3 of the New York Convention of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards. The New York Convention applies "the pro-enforcement bias means that the New York Convention supersedes less favorable national legislation. Courts may not apply stricter requirements under their national law for the validity of the arbitration agreement."

89 

Therefore, member states should refrain from applying stricter rules for ratifying foreign awards than those applicable in the convention, and the UAE already has this provision in Article 238 of the CPC.

  The Abu Dhabi Court of Cassation found that the Court of Appeal referred only to Article 235 of the Civil Procedure Code instead of the New York Convention and refused to ratify the award on the ground that one of the conditions of Article 235 was not satisfied. The Court of Appeal has therefore misapplied the law 91 , which requires applying the provisions of the New York Convention in this case.

in accordance with the agreement of the parties, or

  The composition of the arbitral authority or the arbitral procedure was not , failing such agreement, was not in accordance with the law of the country where the arbitration took place; or (e)The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made. The recognition or enforcement of the award would be contrary to the public policy of that country."93 Given this controversy on whether to apply Articles 235/236 of the UAE CPC or Article (V) of the New York Convention, arbitration practitioners expected that Decree 43 endorsing New York Convention would guide the courts on matters of enforcement rather than Article 235 of the CPC. The Decree was more recent and there is support under the Civil Procedure Code itself for recognizing the New York Convention: Article 238 of the Civil Procedure Code provides "The rules stipulated in the preceding clauses shall be without prejudice of the rules of the agreements between the state and the other countries in this respect."

	2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the
	country where recognition and enforcement is sought finds that:
	(a) The subject matter of the difference is not capable of settlement in arbitration under the law of that county;
	or
	(b)

94 

This rule was actually implemented in DCC number 613 for 2015 issued on 18 September 2016 (set out in the following paragraphs of this section). § 2

Case Laws on Applying the New York Convention to Enforce Awards in the UAE: Case Law 1:

  

  96 93 Article 5 of the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, ("the New York Convention") 94 Article 238 of the UAE Federal Law No. (11) of 1992, The UAE Civil Procedure Code (the Civil Procedures Code)
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Dubai Court of Cassation Number 156 of 2013 -Civil appeal 

  The Repealed Arbitration Chapter of the UAE Civil Procedure Law provides "An agreement to arbitrate shall not be valid unless it was made by a person having the legal capacity for making a relinquishment over litigated right."105 

-The UAE Commercial Companies' Law provides "Unless the powers of the manger are fixed in the company Memorandum of Association, the company manager shall have full powers to carry out management affairs of the company, and his actions shall be binding on the company, provided that they are substantiated by the capacity under which he acts."
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  113 In other words, under the ICSID Convention and the Italian-UAE BIT, the arbitral tribunal had jurisdiction to adjudicate the dispute only if the Claimant was on the pertinent dates an Italian national. The arbitral tribunal found that "Although the claimant previously had Italian nationality, he lost it in 1991, when he acquired Canadian nationality. The Claimant failed to submit any document to prove that it reacquired the Italian nationality. Consequently, the arbitral tribunal lacked jurisdiction".114 

The basis for the decision is that the competence of the tribunal is determined by Article 25(2) (a) of the ICSID Convention, which refers to 'a national of a Contracting State' and Article 1(3) of the BIT, which defines an 'investor of the other Contracting State' as a "natural person holding the nationality of that State in accordance with its law."

  117 According to Article 238 of the UAE Civil Procedure Law, the courts of the UAE must enforce decisions by courts and arbitral tribunals where the unilateral or bilateral agreements provide more favorable conditions than those laid down in Articles 235 and 236 of the CPC, these conventions include the GCC Convention, Riyadh Convention, and New York Convention.Pursuant to Article 1 of the GCC Convention, UAE Courts, including DIFC and ADGM, should enforce GCC judgments and orders. The DIFC Courts are bound to comply with the terms of bilateral and multilateral treaties for the mutual enforcement of judgments, pursuant to Article 24(2) of the DIFC Courts Law.118 

  124 Article 14 of ADGM Arbitration Law of 2015 provides "Unless otherwise agreed by the parties, an arbitration agreement which forms or was intended to form part of another agreement (whether or not in writing) shall not be regarded as invalid, non-existent or ineffective because that other agreement is invalid, or did not come into existence or has become ineffective, and the arbitration agreement shall for that purpose be treated as a distinct agreement."125 

Article 23.1 of the DIFC-LCIA Arbitration Centre Rules provides "The Arbitral Tribunal shall have the power to rule on its own jurisdiction, including any objection to the initial or continuing existence, validity, or effectiveness of the Arbitration Agreement. For that purpose, an arbitration clause, which forms or was intended to form part of another agreement shall be treated as an arbitration agreement independent of that other agreement. A decision by the Arbitral Tribunal that such other agreement is non-existent, invalid or ineffective shall not entail ipso jure (by the operation of law) the non-existence, invalidity or ineffectiveness of the arbitration clause."

122 

Articles 6.1 of the DIAC Rules states "Unless otherwise agreed by the parties, an Arbitration Agreement which forms or was intended to form part of another agreement shall not be regarded as invalid, nonexistence or ineffective because that other agreement is invalid, or did not come into existence or has become ineffective, and the Arbitration Agreement shall for that purpose be treated as a distinct agreement." 123 Article 7 of ADCCAC provides "Effect of Arbitration Agreement: The arbitration clause shall be deemed to be an agreement independent from the other terms and conditions of the contract, unless the parties have agreed otherwise. If the arbitration clause is valid per se, the annulment, revocation, or termination of the contract, which included the said arbitration clause, shall not affect its validity. The Panel shall remain competent to adjudicate upon the parties' demands even if the contract is considered or declared annulled, revoked, or terminated."

  other terms of the contract. A decision by the arbitral tribunal that the contract is null and void shall not entail ipso jure the invalidity of the arbitration clause." 129 Conclusions: Separability Doctrine: is recognized under UAE law (through institutional rules) and jurisprudence. However, the Dubai Court of Cassation recognizes this doctrine in case of invalidity, rescission, or termination of the main agreement (only one exception from Dubai case laws in this regard). However, Abu Dhabi Court recognizes this doctrine only in case of termination of the main agreement not in case of invalidity or rescission. § 2 Competent -Competent Doctrine Under UAE law, the body determining a challenge to jurisdiction is the arbitral tribunal under all major institutional rules. The relevant provisions from the UAE laws are as follows: The competent-competent doctrine was codified in the new UAE Federal Arbitration Law introduced in June 2018. Article 19 of the said law states that: Article 16 of the UNCITRAL Model Law of the UNCITRAL Model Law on International Commercial Arbitration 1985 With amendments as adopted in 2006, available online http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf "The Arbitral Tribunal shall have the power to rule upon its own jurisdiction and authority, including any objection to the initial or continuing existence, validity, effectiveness, or scope of the Arbitration Agreement." 131

	Article 22.1 of the ADCCAC Rules provides:
	"The Panel shall decide upon pleas relating to its competence, including those objections based upon the non-
	existence of an arbitration agreement, its extinction, nullity, or its non-inclusion of the dispute under
	consideration."
	Article 24 of the ADGM Arbitration Regulation of 2015 provides:
	"(1) Unless otherwise agreed by the parties, the arbitral tribunal may rule on its own substantive jurisdiction,
	that is, as to (a) whether there is a valid arbitration agreement, (b) whether the tribunal is properly constituted,
	and (c) what matters have been submitted to arbitration in accordance with the arbitration agreement (2) Any
	such ruling may be challenged by any available arbitral process of appeal or review that the parties may have
	agreed, or in accordance with the provisions of this Part."

127 DCC Case number108 of 2009 issued on 12 March 2009 128 Federal Law No. 6 of 2018 on Arbitration in Commercial Disputes independent of the "(

1

) The Arbitral Tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity of the Arbitration Agreement or its inclusion of the subject-matter of the dispute. The Arbitral Tribunal shall rule on the plea either as a preliminary question or in a final arbitral award on the merits. (

2

) If the Arbitral Tribunal rules as a preliminary question that it has jurisdiction, a party may, within fifteen days after receiving notice of that ruling, request the Court to decide that matter. The Court shall then decide the request with thirty days of being filed with the Court and its decision shall be subject to no appeal; while such a request is pending, the arbitral proceedings shall be stayed unless the Arbitral Tribunal decides to continue the arbitral proceedings at the request of a party."

However, this doctrine is not newly introduced to UAE law; it was part of the established UAE jurisprudence and institutional arbitration rules for many years. Article 6.2 of the DIAC Rules states: "If any party raises one or more pleas concerning the existence, validity, scope or applicability of the arbitration agreement, then the Executive Committee may decide, without prejudice to the admissibility or merits of the plea or pleas, that the arbitration shall proceed if it is prima facie satisfied that an arbitration agreement may exist under the Rules. In such a case, any decision as to the jurisdiction of the Tribunal shall be taken by the Tribunal itself."
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A similar provision exists in Article 23.1 of the DIFC Arbitration Rules, which states that:

129 

  The UAE Civil Procedures Code 142 -The Evidence Law 143 , and -The Evidence Rules in the Civil Transactions Code or any other law 144 .

  Article 212.1 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Articles 23.2 and 53.1(d) of the UAE Federal Arbitration Law 142 DCC decision number 21 for 2003, ADCC Petition No. 353/2011, the Abu Dhabi Court of Cassation Petition No. 873/2009, DCC 547/2015, DCC 88 for 2004, DCC decisions number 156 for 2009 [Exhibit 45] and 173 for 2010 143 Article 33.8 of the Federal Arbitration Law states that:

The following case laws from the UAE establish that arbitrators are not bound by the CPC: DCC decisions number 156 for 2009 [Exhibit 45] and 173 for 2010 established that, the provisions set forth in Article 212 of the CPC (Article 23.2 of the Federal Arbitration Law) establish that arbitrators are not bound by the provisions of the Civil Procedures Code on this law with the exception of the Repealed Arbitration Chapter of the CPC (now the Federal Arbitration Law).

Similarly, DCC 547/2015 [Exhibit 15] Real Estate established that arbitrators are not bound to follow the rules of reasoning of the judiciary as long as the arbitrator does not contravene the public order. This exemption 141

  Court of Cassation Petition No. 873/2009 145 established that arbitrators are not bound to comply with the procedures applicable to the court of law. Rather, they are bound to observe the procedures applicable to arbitration, assure the rights of defense and of equal treatment and follow any procedures agreed to by the parties.

In the Union Supreme Court's jurisprudence, the same was confirmed by USC decision number 515/19 [Exhibit 25]. 146 In ADCC Petition No. 353/2011, the court established that "when conducting the arbitration proceedings, arbitrators are only bound by the procedural rules that are provided for in the Repealed Arbitration Chapter of the Civil Procedure Code [now the Federal Arbitration Law]. Furthermore, arbitrators shall rule in accordance

  The provisions of this Regulation shall apply in this regard." 154 ADCC decision number 554 for 2008 dated 25 December 2008 upheld the same principle established by USC decision number 640 for the Judicial Year 29 dated 28 July 2009 [Exhibit 46]: the judgment annulled an arbitral award and found that the Abu Dhabi Securities Market's regulations should not mandate arbitration as a compulsory dispute resolution forum, which contradicts with arbitration being a consensual process whereby the parties need to enter into it by their free will. The Same rules set out above have been held by DCC 76/2008 dated 27 May 2008 and DCC 72/2008 dated 20 May 2008.DCC 88/2004, however, provided an exception from the exceptionality rule where it determined that "it shall be permitted to raise all matters that are related or attached or linked with it or included in the dispute concerning the arbitration condition."155 

ADCC 174/2014 & DCC 192 /2007

For the reason of exceptionality of arbitration as a dispute resolution forum, the ADCC established that if an arbitral award is either annulled or ratified the court shall have jurisdiction for other disputes related to what has been agreed to be referred to arbitration; this amounts to a restoration of the jurisdiction of the court which has been exceptionally moved from the court to the arbitration.

156 

Similarly, DCC 502 for 2002 dated 22 March 2003, established the same rule as above.

  The UAE Arbitration Chapter of the CPC states:"If the parties agree to arbitrate the dispute it shall not be permissible to bring an action in respect thereof before the courts but nevertheless if one of the parties does have recourse to litigation without regard to the arbitration clause and the other party does not object at the first hearing [or before any other plea or request under the Federal Arbitration Law] the action must be tried and the arbitration clause shall be deemed to be canceled." 157 DCC Petition No. 167 of 2002 issued on 2 June 2002 established that if litigant parties have a valid arbitration agreement but one of them institutes a lawsuit before the court and the other party does not object he jurisdiction of the court in the first hearing; agree on settling a dispute by arbitration, a case concerning the substance of the dispute may not be brought before the courts. If one of the litigants files a case with no objection made by the other litigant at the first hearing [or before any other plea or request under the Federal Arbitration Law], the courts may then consider the case and find the arbitration clause to be null and void.

This rule continued, in a slightly different wording under the Federal Arbitration Law. Article 8.1 of the said law states that:

  Subject to the provisions ofArticle 18 of this Law, and unless otherwise agreed by the Parties, the Arbitral Tribunal may, at the request of a party or on its own motion, order any party to take such interim or conservatory measure as the Arbitral Tribunal may consider necessary given the nature of the dispute."The Repealed Arbitration Chapter of the UAE Civil Procedure Code provides:"The arbitrators shall be allowed to estimate their fees and the arbitration expenditures, and they may inflict all or part of them on the award debtor, and the court, on the basis of the request of one of the litigant parties, may amend that valuation with what shall be adequate to the effort done and the litigation nature."166 Article 46 of the Federal Arbitration Law provides:

	Estimating Arbitrator's fees

The same principle above was further established by DCC 214 for 1998 dated 3 January 1999.

The same principles have been confirmed by the Federal Arbitration Law, Article 18 of the said law states that: "The chief justice of the Court may, at the request of a party, or at the request of the Arbitral Tribunal, order such interim or conservatory measures as he may consider necessary to be taken in respect of existing or potential arbitral proceedings, whether before the commencement or the arbitral proceedings or during their course." Further, Article 21.1 of the same law states that: 164 ADCC Case number 136 of 2009 issued on 31 March 2009 165 DCC 204/2005 commercial dated 2 July 2005 ""(

1

) Unless otherwise provided by the agreement of the Parties, the Arbitral Tribunal shall assess the costs of arbitration which shall include: the fees and expenses incurred by any member of the Arbitral Tribunal in the exercise of his duties and the costs for experts appointed by the Arbitral Tribunal

(2) 

The Arbitral Tribunal may order that any or all of the costs referred to in paragraph 1 of this article be borne by one of the Parties. The Court may, at the request of a party, adjust the arbitrators' estimate of their fees or expenses commensurate with their efforts, the nature of the dispute, and the arbitrator's experience."

  166 Article 218 of the UAE Civil Procedure Code (which corresponds to Article 46.2 of the Federal Arbitration Law)

167 

Case number 403 of 2003 issued on 13 March 2004 and DCC 537 for 1999

168 

Article 52 of the UAE Federal Arbitration Law an award if the requirements of nullity are present."

169 

Arbitration is void for matters not subject to conciliation (public order):

  

	4 of the Federal Arbitration Law states that:
	"When a person is approached in connection with his possible appointment as an arbitrator, he shall disclose in
	writing anything likely to give rise to doubts as to his impartiality or independence. An Arbitrator, from the time
	of his appointment and throughout the arbitral proceedings, shall without delay disclose any such circumstances
	to the Parties and all the arbitrators unless they have already been informed of them by him."
	Article 4.2 of the new Federal Arbitration Law states that "Arbitration is not permitted in matters which do not
	permit conciliation."
	This is consistent with Article 203.4 of the Repealed Arbitration Chapter of the CPC which states that "It shall
	not be permissible to arbitrate matters is which conciliation is not permissible. An agreement to arbitrate shall
	not be valid unless made by persons having the legal capacity to make a disposition over the right the subject
	matter of the dispute."

The arbitration agreement should be in writing:

  

	Article 7.1 of the new Federal Arbitration Law states that "An Arbitration Agreement shall be in writing; failing
	which, it shall be void."
	This is consistent with Article 203.2 of the Repealed Arbitration Chapter of the CPC states that "An arbitration
	agreement may be proved only by writing."

Court jurisdiction where an agreement to arbitrate exists: The new

  

	have recourse to litigation without regard to the arbitration clause and the other party does not object at the
	first hearing the action must be tried and the arbitration clause shall be deemed to be canceled." 190
	Arbitrators' qualifications: Article 10.1 of the new Federal Arbitration Law states that:
	"In addition to the qualifications agreed upon by the Parties, the Arbitrator shall be a natural person who is not
	a minor or under court interdiction order or without civil rights by reason of bankruptcy; unless he has been
	discharged, or due to a felony or misdemeanor conviction for a crime involving moral turpitude or breach of
	trust; even if he has been rehabilitated."
	This provision is consistent with Article 206.1 of the Repealed Arbitration Chapter of the CPC, which states that:
	"It shall not be permissible for a minor or a person under a legal disability or a person deprived of his civil rights
	by reason of a criminal penalty or an un-rehabilitated bankrupt to be an arbitrator."
	Federal Arbitration Law confirmed a similar
	approach of the Repealed Arbitration Chapter of the CPC with regards to the exclusion of national courts'
	jurisdiction where an arbitration clause exists, unless both parties do not object the court's jurisdiction before
	any other plea.
	Article 8.1 of the new Federal Arbitration Law states that "The court before which a dispute is brought that is
	subject to an Arbitration Agreement shall decline to entertain the action if the defendant has so pleaded before
	submitting any request or plea on the merits of the case, unless the court is satisfied that the Arbitration
	Agreement is void or incapable of being performed."
	The Repealed Arbitration Chapter of the CPC states that "if the parties agree to arbitrate the dispute it shall not
	be permissible to bring an action in respect thereof before the courts but nevertheless if one of the parties does

Applicable law to Procedures: The

  Federal Arbitration Law continues the same approach of the Repealed Arbitration Chapter of the CPC where the applicable procedural law is the one agreed by the parties, failing which, any procedures the arbitral tribunal finds appropriate, without being bound by the civil procedures code, it should only be bound by the Federal Arbitration Law (or previously the Arbitration Chapter of the CPC).

38.3 of the Federal Arbitration Law reads: "The Arbitral Tribunal may, if it has expressly been authorized to do so or to act as an amiable compositor by agreement of the Parties, decide ex aequo et bono rather than on the basis of law." Article 212.2 of

  the Repealed Arbitration Chapter of the CPC states that "The award of the arbitrator shall follow the rules of law unless he is authorized for conciliation (amiable compositeur), in which event he shall not be bound by such rules save in so far as they relate to public order."

The reasoning of an award: as

  set out in Cassation decisions number DCC 88 for 2004, DCC 277 for 2002, DCC 145 for 2012, the general rule is the arbitral award should state the reasons upon which it is based.

3 Summary of Grounds to Set-aside Arbitral awards under UAE law

  

	Article 154 of the UAE Commercial Companies law states:
	"The Board of Directors shall have all the required powers to do such acts as required for the object of the
	company, other than as reserved by this Law or the Articles of Association of the company to the General
	Assembly. However, the Board of Directors may not …. make conciliation or agree on arbitration, unless such
	acts are authorized under the Articles of Association of the company or are within the object of the company by
	nature. In other than these two events, such acts require to issue a special decision by the General Assembly." 200
	Article 203.4 of the CPC, which is now repealed states that "An agreement to arbitrate shall not be valid unless
	made by persons having the legal capacity to make a disposition over the right the subject matter of the
	dispute."
	§ Under UAE law, the parties to a dispute may, at the time of the judicial review of the arbitral award, request
	nullity of the award in the following events:
	1. Defects in the underlying arbitration agreement
	of the CPC, which provides that "No admission or
	waiver of a right alleged or settlement or submission to arbitration … or any other disposition in respect of which 2. Defects in the capacity of the person signing the arbitration agreement
	the law requires special authorization may be made without special authority." 3. The violation of the due process
	Article 58 (2) is not repealed by the Federal Arbitration Law. 4. Failure to apply the law chosen by the parties
	As such, the same problem set out in Part 2, Title 1, Chapter 1 of this thesis still exists under the new UAE 5. Failure to constitute the arbitral tribunal in accordance with the law or the choice of the contracting arbitration law. As set out in Part 1, Title 2 Chapter 2 of this thesis, this jurisdictional challenge represents the most significant threat to arbitral awards in the UAE having regards to the substantial number of awards that parties
	were annulled on this ground. 6. The general issues related to the arbitral procedures 201
	Furthermore, Article 4.1 of the UAE Federal Arbitration Law has no noticeable difference to Article 203.4 of the 7. Exceeding the scope of the substantive jurisdiction of the arbitral tribunal or the matters that have been
	Repealed Arbitration Chapter. Article 4.1 of the UAE Federal Arbitration Law provides that: submitted to arbitration in accordance with the arbitration agreement
	"An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal 8. Failure to comply with the time-
	capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to
	arbitrate."

limit for an award Additional Grounds for Nullity of arbitral awards from the Case Law

  

	200 Article number 154 of the UAE Federal Commercial Companies Law number 2 of 2015

4 Summary of Grounds to refuse Recognition or enforcement of an arbitral award under DIFC and ADGM Arbitration Laws

  

		They confirm the same grounds listed in Dubai Court of Cassation Decision number 173 for 2010
	set out above:
	-	Dubai Court of Cassation Decision number 156 for 2009 [Exhibit 45]
	-	Dubai Court of Cassation Decision number 351 for 2005
	-	Dubai Court of Cassation Decision number 573 for 1999
	-	Abu Dhabi Court of Cassation Decision number 107 for 2014
	-	Abu Dhabi Court of Cassation Decision number 353 for 2011
	-	Abu Dhabi Court of Cassation Decision number 447 for 2010
	-	Abu Dhabi Court of Cassation Decision number 834 for 2010 [Exhibit 28]
	-	Union Supreme Court Decision number 831 for 2004
	-	Dubai Court of Cassation decision number 271 for 2000 -Rights
	§	

216 § 1: Case Laws that Nullified Arbitral Awards Due to Exceeding Time Limit

  

	The following substantial number of Cassation decision issued by the Abu Dhabi Court of Cassation, Dubai
	Court of Cassation and Union Supreme Court set-aside arbitral awards for reasons related exceeding the time-
	limit for issuing awards:
	-	DCC 9 for 1996 dated 13 July 1996 [Exhibit 41],
	-	DCC Petition No. 141 of 2006 issued on 10 October 2006
	-	DCC decision 278 for 2008
	-	DCC decision 128 for 2010
	-	DCC decision 3 for 2010
	-	DCC decision 573 for 2003
	-	DCC decision 400 for 2001
	-	DCC decision 157 for 2009 [Exhibit 44]
	-	USC decision 640 for 2002
	-	USC decision 43 for 2003
	-	Union Supreme Court Decision number 71 for the Judicial Year 20
	-	USC 301 for Judicial Year 20
	-	DCC decision 128 for 2010
	-	DCC decision 148 for 2008

  This ADCC established the same principles established above., it is vital to list case laws from Abu Dhabi Courts here since case laws from Abu Dhabi Court of Cassation has more persuasive effect to the lower courts of Abu Dhabi (and probably before the arbitral tribunals seated in Abu Dhabi) than the decisions by the Dubai Court of Cassation 227 .

  Dubai Court of Cassation Decision number 173 for the year 1996 issued on 16 March 1997 282 Article 212.5 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Articles 12 and 41.5 of the Federal Arbitration Law

280 DCC 218/2006 dated 17 October 2006 281

  The Court of Appeal ruled that this defense should have been introduced during the arbitration proceedings and that under Article 216 of the Repealed Arbitration Chapter of the CPC 286 it is not permissible to request setting aside an award based on the impartiality of arbitrators.The Abu Dhabi Court of Cassation overturned this decision 287 and held that this claim was admissible. The court reasoned that Article 114 of the Civil Procedure Code lays down the under which a judge is deemed unfit to serve in. One of these circumstances is when the judge is an agent of one of the litigant parties in his private business. Under such circumstances, a judge must be recused if he had a prior relationship with one of the 285 ADCC Case number 980 of 2010 issued on23 February 2011 

286 

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law 287 ADCC Petition No. 980 of 2010 issued on 23 February 2011

  The Court of Cassation respected the parties' agreement to refer such choice to the ICC and refused to set aside the award 294 .Further, the decision of the court having jurisdiction if the arbitration clause did not exist should consider carefully the jurisdictional rules under UAE law. In this context, DCC Petition No. 175 of 1993 issued on 12 December 1993 annulled an arbitral award since the arbitrator was selected by a court that does not have

293 USC Case number 206 of the 27th Judicial Year issued on 27 December 2005 294 Case No. 272 of 2008 issued on 25 January 2009

  980 for 2010 -deliberations are a public policy, USC decision number 556 for 2005 -Signature to all pages of an arbitral award by all arbitrators is a public policy matter 297 , DCC 156 for 2009 [Exhibit 45]. -An arbitral award that enforces or annuls of a real estate agreement due to failure to register such real estate asset in the registrar, ADCC 55 for 2014, ADCC 806 for 2013 -having an odd number of arbitrators is a matter related to the public policy and cannot be derogated from by the parties, ADCC 186 for 2008 -

561 of 2011 issued on 16 June 2011

  In this case, the Abu Dhabi Court of First Instance ratified the award in question. The Abu Dhabi Court of Appeal found that the decision is not subject to appeal by virtue of Article 217 of the Repealed Arbitration Chapter of the CPC 325 .

322 

Which is consistent with Articles 52 and 53.1 of the Federal Arbitration Law 323 Article 203.3 of the Repealed Arbitration Chapter, which is not replaced by any Article in the Federal Arbitration Law 324 Dubai Court of Cassation decision number 268 for the year 2007 issued on 19 February 2008 ADCC Petition No.

  Article 23.2 of the Federal Arbitration Law states that:

The party seeking to set aside the award must establish any of the following circumstances…(d) that a party to the Arbitration fails to present its case because it was not given proper notice of the appointment of an Arbitrator or of the arbitral proceedings or because the Arbitral Tribunal breached due process or for any other reason beyond his control."

Article 26 of the Federal Arbitration Law states that:

337 

Which corresponds to Article 12 and 41.5 of the Federal Arbitration Law "The Parties shall be treated with equality and each party shall be given a full opportunity to present its case"

  348 Article 203.3 of the Repealed Arbitration Chapter, which is not replaced by any Article in the Federal Arbitration Law 349 Article 215 of the UAE CPC (Article 52 of the Federal Arbitration Law)

350 

Article 216.1(A) of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Article (

53

) 1(a) of the Federal Arbitration Law which provides as a ground for setting aside an award that "no Arbitration Agreement exists or such agreement is void or has lapsed under the law to which the Parties have subjected it or, failing any indication thereon, under this Law"

  In a consistent approach, Article 4.1 of the UAE Federal Arbitration Law, which states that:355 Article 203(4) of the UAE Civil Procedure Law provides: "An agreement to arbitrate shall not be valid unless when made by the persons having the competency to the right for relinquishment of the litigated right", which is consistent with Article 4.1 of the UAE Federal Arbitration Law which states that: An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to arbitrate"The UAE law provides as a ground to annul arbitral awards defects in the capacity of the person signing the arbitration agreement. Article 53.1(b) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement of an arbitral award that:

	"A party, at the time of conclusion of the Arbitration Agreement, was incompetent or under some incapacity
	under the law governing his capacity."
	Further, Article 53.1(c) of the Federal Arbitration Law provides as a ground to set aside or oppose enforcement
	of an arbitral award that:

[Express authority] to sign the arbitration agreement in compliance with Article 203(4) 355 of the UAE Civil Procedure Law, any such agreement purportedly reached is invalid. Any arbitral award rendered pursuant to such an invalid agreement would be at risk of annulment in accordance with Article 216 (1) (b) 356 of the UAE Civil Procedure Law. Article 203(4) of the UAE Civil Procedure Law provides: "An agreement to arbitrate shall not be valid unless when made by the persons having the competency to the right for relinquishment of the litigated right" "An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to arbitrate" ""A person does not have the legal capacity to dispose of the disputed right under the law governing his capacity, as provided for in Article 4 of this Law" Both Articles 53.1(b) and 53.1(c) of the Federal Arbitration Law are relevant and similar to Article 216.1.b of the Repealed Arbitration Chapter of the CPC, which provides the following ground to annul arbitral awards:

  Furthermore, Article 58.2 of the UAE Civil Procedures Code states "It is not valid, without special authorization, the declaration of the right prosecuted, disclaiming it, conciliation or arbitration therein."Setting aside arbitral awards based on grounds related to the incapacity of a party to enter into an arbitration agreement on behalf of the principal is the most significant ground to annul arbitral awards in the UAE. This particular jurisdictional challenge shall be studied in more details in Part 2, Title 1 of this thesis.Based on the above provisions, the following substantial number of case laws issued by the Abu Dhabi Court of Cassation and Dubai Court of Cassation and Union Supreme Court annulled arbitral awards for reasons related to the capacity to enter into arbitration agreements:1. Capacity to agree to arbitrate: Abu Dhabi Court of Cassation issued decision number 465/2012 and annulled an arbitration clause in an agreement because the manager of a single proprietorship issued a general delegation that did not provide a specific delegation to enter into arbitration agreement, and as such, the arbitration clause was invalid and the arbitral process was stopped.2. Capacity to agree to arbitrate: In a relatively recent decision, on 18 September 2016, the DCC issued decision number 613 for 2015, where the court annulled an arbitral award issued under the LCIA rules where the award creditor sought to enforce the arbitral award in Dubai based on the New York Convention of 1958. The court accepted the action for nullity brought by the award debtor and found that the signature to the contract that included the arbitration agreement differs from the signature of the managers of the LLC Company on their passports.

1 (b) 

of the UAE Civil Procedure Law)

357 

.

Further, Article 4.1 of the Federal Arbitration Law defines "the legal capacity to dispose of the disputed right" referred to within Article 53.1(c) of the Federal Arbitration Law:

"An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to arbitrate"

3. Capacity to agree to arbitrate: In DCC Petition No. 51 of 2005 358 , [Exhibit 42], the judgment annulled an arbitral award and held that the general POA for a single proprietorship that does not specify the delegation to arbitrate could not delegate an agent to sign an agreement to arbitrate.

The court determined that:

"the contested judgment concluded that ……………… is empowered by the owner of the appellant foundation to manage the foundation therefore has the full authority of management including arbitration agreements; nevertheless managing a sole foundation does not vest the director thereof the competence to make arbitration agreements without authorization in this regard by the owner thereof or approval of this disposal; accordingly, the judgment misapplied the law, lacked causality which gives rise to cassation thereof without considering the remaining aspects of the present cassation"

359 

4. Capacity to agree to arbitration: ADCC decision number 351/2014 360 annulled an arbitral award issued by the Abu Dhabi Commercial Conciliation and Arbitration Center (ADCCAC), the court relied on Article 58.2 of the UAE Civil Procedures Code which states: "It is not valid, without special authorization, the declaration of the right prosecuted, disclaiming it, conciliation or arbitration therein."

  5. Capacity to agree to arbitration: the DCC decision number 603/2016 dated 9 April 2017 confirmed setting aside arbitral award number 1/2012 issued by Dubai International Arbitration Center (DIAC) on 15 September 2014 for AED 55 million. The court held that the signatory to the arbitration agreement is not competent to enter the company to arbitration since he was not the manager of the company nor authorized by the manager to enter into agreements to arbitrate.6. Capacity to agree to arbitration: the DCC decision number 116/2016 dated 22 May 2016 set aside an arbitral award with respect to one of the two respondents since the signatory to the arbitration agreement was not the Chairman of the Board of Directors of the respondent, which was a private joint-stock company. In addition, the underlying agreement was not signed by two of the Board members jointly, as mandated by the memorandum of association of the company. The court relied upon Article 155 of the Commercial Companies Law, which reads: Dubai Court of Cassation decision number 325 for 1993. 9. Dubai Court of Cassation decision number 460 for 1998 10. Dubai Court of Cassation decision number 91 for 1998 11. Union Supreme Court decision number 25 for 2001 12. Dubai Court of Cassation decision number 577 for 2003 dated 12 June 2004 13. Dubai Court of Cassation decision number 51/ 2003 Rights 14. Dubai Court of Cassation decision number 462/2002, judgment dated 02/03/2003 15. Dubai Court of Cassation decision number 230/ 2004 Commercial 16. Dubai Court of Cassation decision number 256 / 2004 Commercial 17. Dubai Court of Cassation decision number 209 for 2004, the court confirmed that the general POA is insufficient to enter into arbitration agreements, [Exhibit 43], the court held that:"The contested judgment violated such provisions based on that the power of attorney issued to the first appellant by his father is a general power of attorney. Such power of attorney and does not give the first appellant the right to arbitration as it is free of any special authorization concerning agreeing to arbitration, and the court finds no provisions set forth in such power of attorney regarding such private authorization that was mentioned in article 58/2 of the Civil Procedures Law. As the respondents do not issue the power of attorney, so they are not entitled to insist on the invalidity of arbitrator's award based on that the power of attorney does not give the first appellant the power to enter into the arbitration agreement. Therefore, the judgment misapplied the law and shall be rejected for such reason without the need to consider the remaining aspects of cassation" 362 18. Dubai Court of Cassation decision number 51 for 2005, the court confirmed that the general POA is insufficient to enter into arbitration agreements 19. Dubai Court of Cassation Judgments number 164 for the year 2008 issued on 12 October 2008 [Exhibit 16] Dubai Court of Appeal in Case No. 371/203 363 (decision was final and not challenged inCassation), the court set aside the arbitral award on the following grounds "(1) The lack of authority of one of the contract signatories to bind a public joint-stock company to arbitration, (2) the tribunal's failure to sign both the reasoning and the dispositive sections of the award; and (3) the dissenting arbitrator's refusal to sign the award"364 

	36. Dubai Court of Cassation decision number 137 for the year 2015 issued on 24 Feb 2016 Award (2) [Exhibit
	39]
	37.
	27. Union Supreme Court number 308 for 2011
	28. Union Supreme Court decision number 179 for 2011
	29. Abu Dhabi Court of Cassation decision number 465 for 2012
	30. Dubai Court of Cassation decision number 532/2013 commercial
	31. Abu Dhabi Court of Cassation decision number 352 for 2014
	32. Dubai Court of Cassation decision number 263/2015 real estate
	33. Dubai Court of Cassation decision number 382/2015 commercial
	34. Dubai Court of Cassation decision number 613 for the year 2015 commercial issued on 18 September 2016
	35. Dubai Court of Cassation decision number 137 for the year 2015 issued on 24 Feb 2016 Award (1) [Exhibit
	39]

"The Chairman of the company shall be the legal representative of the company before the Courts and in its relationships with third parties, unless the Articles of Association of the company provides that its General Manager shall be the representative of the company before the Courts and in its relationships with third parties" 7. Capacity to agree to arbitration: In DCC Petition No. 51 of 2005 361 , [Exhibit 42], the judgment annulled an arbitral award and held that the general POA for a single proprietorship that does not specify the delegation to arbitrate could not delegate an agent to sign an agreement to arbitrate.

The UAE Supreme Courts had taken the same position and set aside arbitral awards for reasons related to the capacity to agree to arbitrate; this position was confirmed by the following case laws: 8. 20. Dubai Court of Cassation decision number 14 / 2008 Civil 21. Dubai Court of Cassation decision number 191 for 2009 22. Dubai Court of Cassation decision number 252 / 2010 Civil 23. Dubai Court of Cassation decision number 19 / 2010 Real Estate 24. Dubai Court of Cassation decision number 275 / 2010 Commercial 25. Dubai Court of Cassation decision number 102 / 2010 Real Estate 26. Dubai Court of Cassation decision number 190/2010 Civil

  70. Referring the dispute to a wrong arbitration institution: Similarly, the DCC 134/2018 dated 16 January 2018 confirmed setting aside DIAC award number 151/2009 since the arbitration center in the agreement was the ICC rather than the DIAC, this decision was confirmed by DCC 26 and 27/2015. 71. Reference to arbitration under the rules of the Dubai Chamber of Commerce: it is generally known that the Dubai International Arbitration Center (DIAC) is the arbitration body related to the Dubai Chamber of Commerce since the function of the Dubai Chamber of Commerce as an arbitration center stopped and replaced by DIAC. That said, certain parties continue to refer to the arbitration under the Dubai Chamber of Commerce. The Dubai Court of Cassation held that such clauses are invalid since the function of the Dubai Chamber of Commerce as an arbitration center is stopped.In this recent case law, DCC decision number 806 /2017 dated 11 October 2017, the court set aside an arbitral award due to the nullity of the arbitration clause that referred to the Dubai Chamber of Commerce rather than the DIAC. Pre-arbitration procedures: DCC decision number 53 for the year 2011 374 annulled DIAC award due to failure of the claimant to comply with pre-arbitration requirements and consult with the project consultant (the engineer), therefore, the court found that the arbitral tribunal violated the arbitration agreement by prosecuting the action against the explicit agreement of the parties. The court determined that the jurisdiction of the arbitral tribunal shall be established after the satisfaction of the pre-arbitration procedures.75. Pre-arbitration procedures: in a similar decision to DCC 53 for the year 2011 375 , in DCC decision 188 for the year 2012 376 , the DCC held that an arbitral award issued under the auspices of DIAC should be set aside for failure to satisfy pre-arbitration requisites. 377 76. In DCC decision 188 for the year 2012 378 , the Dubai Court of Cassation held that an arbitral award issued under the auspices of DIAC should be set aside for failure to satisfy pre-arbitration requisites 379 77. Commercial agency Disputes: ADCC Petition No. 814 of 2011 380 set aside an arbitral award and confirmed that commercial agency agreements disputes cannot be resolved in arbitration and that arbitral tribunals are not competent to adjudicate such disputes. The court held that the validity was established by the parties' signatures -initialing documents was not sufficient 381 .

	74. 374 Judgment dated 7 December 2011 arbitrate.
	375 Judgment dated 7 December 2011
	376 Judgment dated 9 October 2012
	371 Judgment dated 9 July 2014 -Commercial
	377 Recent Rulings on Arbitration by Dubai Courts, by Hassan Arab, Al Tamimi & Co., available online
	372 Global Arbitration Review -Arbitration News, Features, and Reviews. The European, Middle Eastern and African https://www.tamimi.com/law-update-articles/recent-rulings-on-arbitration-by-the-dubai-courts/
	Arbitration Review 2016 by Ian Clarke, Anna Gee, Charles Lilley and Polly Lockhart of Berwin Leighton Paisner LLP, 19
	October 2015, https://globalarbitrationreview.com/insight/the-european-middle-eastern-and-african-arbitration-
	review-2016/1036963/united-arab-emirates

72.

No domicile in the UAE (Award 1): The DCC 156/2013 (Construction Company International (CCI) v Republic of Sudan) decided that the aware creditor, a French company, could not enforce a foreign award in the UAE against the Republic of Sudan as neither party was domiciled in the UAE, which is a requirement as per the UAE CPC

372 

. Commentators argue that "this decision, like a number of other cases that preceded it, shows that even though the UAE has ratified the New York Convention the enforcement of foreign awards remains a risky business." 373 73. No domicile in the UAE (Award 2): The DCC 156/2013 decided that the aware creditor, a French company, could not enforce a foreign award in the UAE against a Sudanese company as neither party was domiciled in the UAE.

78. No domicile for the

Defendant: DCC Number of 2013 -Civil appeal: The Dubai Court of Cassation refused to enforce an ICC award seated in Paris. The Court held that the Dubai Courts did not have jurisdiction to hear this motion because the Sudanese Ministry of Irrigation (the award debtor) did not have a domicile or place of residence in the UAE, and neither was the arbitration related to any obligation carried out in the UAE.

79. Unsigned arbitration clause within standard documents: in a case from 2014, the DCC considered a signed contract included unsigned standard terms and conditions document that incorporated an agreement to

  The Dubai Court of Appeal (by a final decision not challenged before Cassation) set aside an arbitral award because the arbitrator failed to observe the adversarial principle ("principe du contradictoire"). The court found that the arbitrator should have given the award debtor the opportunity to present its case, which was

	386 Dated 27 March 2005

18/10/2001 and the plaintiff did not advance the document as an argument until the arbitrator facsimiled on 26/11/2001 after one month from the issue of the award as shown in the fax message send by the arbitrator and included in the plaintiff's document folder, i.e. after the issue of the arbitrator's award on 26/11/2001.

The document included a request from the original plaintiff (the appellant) to compensate it of the claimed amount for being ejected from the field. The original defendant-counter claimant (the respondent) did not know about the said request until the issue of the arbitrator's award in a date subsequent to the award. The arbitrator has based its award on the said document included the requests which the counterparty did not confront; which makes the arbitrator's award in question erred by violating the principle of confrontation and render it null and void" 388 90.

387 

Which is consistent with Article 23.2 of the Federal Arbitration Law

388 

Dubai Court of Cassation decision number 161 for the year 2003 civil issued on

16 April 2003 [Exhibit 47] 

  The only Articles in the UAE law that define issues related to the public order are the following:"Public order shall be deemed to include matters relating to personal status such as marriage, inheritance, and lineage, and matters relating to sovereignty, freedom of trade, the circulation of wealth, rules of private ownership and the other rules and foundations upon which society is based, in such a manner as not to conflict with the definitive provisions and fundamental principles of the Islamic Shari'ah" Second, Article 409 of the Federal Penal Code, which provides:"Any natural person who deals in usury with another natural person in any civil or commercial transaction shall be punished with imprisonment for no less than three months and with a fine of no less than 2,000 Dirhams. This shall include any terms or conditions implying any express or implicit interest, commission or benefit of any form by the creditor, when it is established that such interest, commission or benefit does not correspond to any lawful benefit or service rendered by the creditor. Such implicit debt or interest may be established by any means."392 

	389 Dubai Court of Appeal overrules First instance Court's ratification of a DIAC award for a fundamental breach of due
	process by Motei & Associates, https://www.motei.com/success-stories/dubai-court-of-appeal-overrules-a-decision-
	rendered-by-the-first-instance-court/

390 

Dubai Court of Cassation decision number 21 for the year 2003 Civil, issued on 13 April 2003 391 Challenging an Arbitral award by Dr. Reyadh Al Kabban, managing director of Al Kabban & Associates; https://www.lexismiddleeast.com/magazine/TheOath/2015_September_28/ First, Article 3 of the UAE Civil Transactions Code, which states that:

4 Annulment related to Procedural Irregularities

  The same rule above was applied in USC 640 for 2009 [Exhibit 46]. 101. In USC 676/2009 dated 28 October 2009 [Exhibit 40], the court set aside an arbitral award and found that:In DCC Petition No. 14 of 2012 issued on 16 September 2012, the court determined that the rules pertaining to the registration of property in the Interim Real Estate Register in the Emirate of Dubai are related to public order. As such, any dispute related to this matter is not arbitrable and is subject to the jurisdiction of the national courts.105. In DCC 190/2011, the court set aside an arbitral award and determined that the rules pertaining to the registration of property in the Interim Real Estate Register in the Emirate of Dubai are public order matters and could not be litigated within the jurisdiction of arbitral tribunals.397 106. In DCC 320/2014, the court annulled the entire award rather than just that section in which the Tribunal had exceeded its jurisdiction since the tribunal dealt with an issue concerning registration of properties under Article 3 of Dubai Law 13 of 2008, which is an issue of public policy not capable of being settled in arbitration.398 107. InDubai Court of Cassation Decisions in Case No. 180 of 2011 399 , the court annulled the award on public policy ground. The court found that an arbitral award annulling the sale and purchase agreement due to a party's failure to register the property in the Interim Register unit as required by the Interim Registration Law in Dubai, in particular, Article 3.2 of Law No. 13 of 2008 is null and void.108. InDubai Court of Cassation Petition No. 16 of 2012, the court annulled the award, finding that an arbitral award annulling a property sale agreement due to a party's failure to register the property within the time frame prescribed by Article 3.2 of Law No. 13 of 2008 regulating the Interim Real Estate Register in Dubai should be annulled on the grounds that it concerned a matter related to public policy. §

"The Securities' Commissioner Decision referred to above was illegitimate and in violation of the legislative processes and hierarchies; noting that the essence of arbitration was the parties' autonomy and their voluntary intent to proceed with their disputes to arbitration; so any mechanism that compels those parties to arbitrate their disputes against their will is in violation of the law. As such, the Court affirmed the appeal; noting that arbitration should always arise from a written agreement as required by

Article 216 of Federal Law No. 11/1992" 396 

As such, the Court of Cassation found the Court of First Instance's decision not to uphold the Respondent's petition was correct.

102.

Dubai 

Court of Cassation decision number 14/2012, Real Estate, Baiti Real Estate Development v. Dynasty Zarooni Inc., Award 1, Interim registration law [Exhibit 37] 103. Dubai Court of Cassation decision number 14/2012, Real Estate, Baiti Real Estate Development v. Dynasty Zarooni Inc., Award 2 104. Dubai Court of Cassation decision number 14/2012, Real Estate, Baiti Real Estate Development v. Dynasty Zarooni Inc., Award 3

Arbitral tribunals seated in the UAE should not follow the UAE CPC but instead follow the agreement of the parties, failing which, the procedures the tribunal considers appropriate, subject to the provisions of the Repealed Arbitration Chapter or the Federal Arbitration Law, as applicable.

  The court found that the award debtor should have waited until the award creditor raises an enforcement action in order to resist it by claiming nullity 404 . 120. Appointment of an arbitrator: USC Petition No. 206, of the 27th Judicial Year issued on 27 December 2005 annulled an arbitral award issued by ADCCAC since the Center decided on the choice of an arbitrator rather than 403 Dubai Court of Cassation Decision number 233 for the year 2007 -Civil -issued on 13 January 2008

	Charlotte	Leith,	Sam	Stevens	and	Henry	Quinlan	of	DLA	Pipers,	available	online
	https://www.dlapiper.com/en/dubai/insights/publications/2017/04/dubai-awards-cannot-be-commenced/	

404 

Court of Cassation confirms proceedings to set aside Dubai-seated awards cannot be commenced by the debtor, by

  issued on 5 January 1997 410 Which is consistent with Articles 52 and 53.1 of the Federal Arbitration Law, with the distinction that the enforcement under the Federal Arbitration Law takes place before the Court of Appeal and can be challenged either by filing a grievance before the Court of Appeal or by filing a challenge before the Court of Cassation. June 2017 appeal since the decision by the DCC confirmed that the decision became final as issued by Ras Al Khaimah Court of Cassation. 130. The same rule was applied by DCC 489/2016 dated 21 May 2017, which confirmed setting aside arbitral award number 58/2008 before the center of dispute resolution in Dubai, the subsequent case brought before the Dubai Courts was dismissed due to the statutory time bar. 131. The same principle was applied by DCC 867 and 883/2017 dated 11 June 2017 for arbitral award number 14/2005 issued by Dubai International Arbitration Center. Again, the subsequent case prosecuted before the Dubai Courts was dismissed due to the statutory time bar.

	132. Similarly, DCC	/ 139	2016
	411 issued on 16 June 2011	

412 

Which is consistent with Articles 52 and 53.1 of the Federal Arbitration Law, with the distinction that the enforcement under the Federal Arbitration Law takes place before the Court of Appeal and can be challenged either by filing a grievance before the Court of Appeal or by filing a challenge before the Court of Cassation.

413 

Real Estate dispute dated 7

  (b) of the UAE Civil Procedure Law 430 .429 Article 203(4) of the UAE Civil Procedure Law provides: "An agreement to arbitrate shall not be valid unless when made by the persons having the competency to the right for relinquishment of the litigated right", which is consistent with Article 4.1 of the UAE Federal Arbitration Law which states that: This matter was considered by the Dubai Court of Cassation in relation to the authority of an LLC company to enter into an arbitration agreement where it was held that: "The provisions of Article 203 of the Civil Procedure Code (Article 4.1 of the UAE Federal Arbitration) and Article 235 of the Commercial Companies Law 431 together demonstrate that an arbitration agreement shall not be valid unless signed by a person having the power and competence to make a relinquishment over the litigated right. The director of a limited liability company is the person having full authority in the management thereof, and he is the person who has the competence to make relinquishments over the rights relating to its activities, including an agreement to arbitrate, in contracts made between it and third parties, unless the articles of association of the company restrict his authority by prohibiting him from making certain relinquishments or by expressly prohibiting him from agreeing to arbitration." 432 Further, LLC companies' legal capacity to agree to arbitrate is governed by (amongst other provisions) Article 154 of the Companies Law, which provides: "The Board of Directors shall assume all the powers necessary to carry out the businesses required in satisfaction of the company's objectives, save such powers as may be vested by the law or the company's Articles of Association, in the General Assembly. The General Manager of the LLC has approved the individual to enter into the arbitration agreement. Differently stated, the UAE law stipulates that: 431 Which is consistent with Article number 154 of the UAE Federal Commercial Companies Law number 2 of 2015

"An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to arbitrate" However, the Board of Directors is not allowed to enter into loan agreements which terms exceed three years, to dispose of the company's real property or place of business, to mortgage the same, release company debtors from their commitments, enter into settlement or arbitration agreements unless the same is expressly granted by the company's Articles of Association or embodied by nature in the company's objectives. In other than these two instances, the performance of such acts must be sanctioned by the approval of the General Assembly" 433 [Emphasis added] Therefore, traditionally, the UAE courts held that an individual (other than the LLC's General Manager, at the time) could only legally bind the LLC to agree to arbitration when: (a) It is permitted in the LLC's Memorandum of Association [which is indeed a rare situation]; (b) When entering into arbitration agreements is included in the LLC's objectives [which is again a further rare situation]; or (c) 432 Dubai Court of Cassation Judgments number 164 for the year 2008 issued on 12 October 2008 [Exhibit 16] 433 Article number 154 of the UAE Federal Commercial Companies Law number 2 of 2015

  Dubai Court of Cassation decision number 416 for the year 2015. 447 29. Abu Dhabi Court of Cassation decision number 465 for the year 2012 448 30. Dubai Court of Cassation decision number 116 for the year 2016 449 31. Dubai Court of Cassation decision number 603 for the year 2016. 450

  Article 58.2 of the Civil Procedures Code states 'It is not valid, without special authorization, the declaration of the right prosecuted, disclaiming it, conciliation or arbitration therein' 451 . In addition, as per Article 216 of the same law 452 , it is allowed to request annulment of an arbitral award when the court is seized to ratify the award in the event of the arbitration agreement was issued by a person not competent to enter into arbitration agreements. The literal text of Article 58.2 of the CPC states "No admission or waiver of a right alleged or settlement or submission to arbitration or acceptance of or requisition for the oath or refusal thereof or abandonment of the proceedings or waiver of the judgment in whole or in part or of any avenue of appeal against it or the lifting of an attachment or abandonment of securities while a debt remains unpaid or allegation of forgery or recusal or acceptance of a judge or expert or true tender or any other disposition in respect of which the law requires special authorization may be made without special authority" 452 Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law 453 Which are consistent with Article number 154 of the UAE Federal Commercial Companies Law number 2 of 2015 unless this authority was expressly granted in the company's Articles of Association or is part of the stated objective of the company… , failing which, the Board must obtain the General Assembly's approval" 454 .

	447 Judgment issued on 6 July 2015
	448 Judgment issued on 21 March 2013
	449 Judgment issued on 22 May 2016
	450 Judgment issued on 9 April 2017

Further, Articles 203 from the same law (which is consistent with Article 4.1 of the UAE Federal Arbitration Law) as well as Articles 95, 103, 104 of the Commercial Companies Law 453 provide that an agreement to arbitrate shall not be valid unless issued by the person having the competency for disposition of the disputed right, and the Board of the Directors of the Joint Stock companies is authorized to manage the activities that achieve the stated objective of the company. Further, the Board of Directors is not allowed to enter into arbitration agreements

451 

  Article 25 of Companies Law, which states Article 25 of the newly issued Federal Law number 2 for 2015 "the Companies Law," which is recently applicable starting from 1 July 2015, provides: "The company may not claim non liability to the person dealing with it, on the ground that the authorized managing department was not duly appointed in accordance with the provisions of this Law or the Articles of Association of the company, so long as the acts of such managing department is within the usual limits in respect of persons in the same position in companies that conduct the same type of activity 454 Abu Dhabi Court of Cassation decision number 351 for the year 2014 issued on 26 June 2014

Dubai Court of Cassation decision number 17/2016 dated 23 March 2016 where the DCC states that: "It shall not be permitted as stipulated by Article 14/2

455 

of the CPC and it is not permitted for the party who caused such nullity, which is not related to public order, to adhere to it whether this nullity is caused intentionally or negligently or was caused by the party themselves or the persons working for it. As such, it shall not be permitted for a party in an arbitration to claim nullity before the court ratifying an arbitral award seeking to nullify an award for causes or defects related to the arbitration agreement or arbitration procedures that were concluded by his own acts" 456 455 Article 14/2 of UAE Civil Procedures Code provides "With the exception of the cases where the nullity is related to the public order:

(1) 

it is not allowed to anyone to adhere to the nullity except the one for whom it was legislated. (

2

) And it is not permitted that the party, who caused such nullity, adhere to it" [emphasis added].

THE Jurisdictional Rules for Protecting Weaker Parties

  Willful blindness Under the US Law  Willful Blindness Under UAE law with Regard to Authority to Arbitrate  Evolution of Cassation judgments on Authority to Arbitrate

		Estoppel Legal Framework in English Law
		Estoppel Legal Framework in the UAE Law
		English Law Precludes a Party from Recovering a benefit for his own wrongdoings
		The UAE Law Precludes a Party Who Caused nullity to Adhere to it
		EU Regulations of Jurisdiction in contracts involving a weaker party
		Consumer Protection Laws in the UAE & The New UAE Companies' law
		Apparent Authority Principle in English, French and German laws
		Apparent Authority Principle in the UAE law
		Applicability of the Apparent Authority Principle for Arbitration Agreements under UAE law



Applicable Rules with regard to the timing of a plea to the jurisdiction  Reserving the Right to Challenge Jurisdiction at Difference Stages of Proceedings  Unlawful exercise of rights under UAE law   The Modern view of Cassation Judgments §1:

  The Dubai Court of Cassation jurisprudence interpreted the first condition by determining that "the use of a right is intended to prejudice others and this intention may be revealed by the fact that the concerned person has no interest in knowingly using this right in such a way as to cause prejudice to others." 467 465 DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007 466 Oxford Dictionary of Law, Fourth Edition, Ninth Edition, edited by Jonathan Law, published 21 June 2018 467 Dubai Court of Cassation 43 for the year 2005; Dubai Court of Cassation 50 for the year 2005, and Dubai Court of Cassation 6 for the year 1999 Dubai Court of Cassation further added that: "It is a must, in exercising these rights, to achieve a specific lawful and serious purpose. Consequently, it is considered an abuse of right the total absence of any interest or of a serious one or if this interest is illegal" 468

		2-Exercise of a right is unlawful when:
	a)	There is an intention to trespass;
	b)	……
	c)	The expected benefits are not commensurate with the prejudice sustained by other persons;
	d)	It exceeds what is usually accepted by custom and usage."

2 Estoppel Legal Framework in the UAE Law The

  The Dubai Court of Cassation determined that:"As per articles 63481 and 70 of the UAE Civil Transactions Code, a person is bound by his representation and who endeavors to deny what he did, his endeavor will turn against him. The representation is conclusive evidence on such trueness of facts being represented. The person made such representation loses the right to request his litigant the burden of evidence. Such an act provides that the compliance with such representation does not need any proof. Therefore, the representation is a source of obligation. Such representation should be true without stating the reason for being so, since it is by itself an acknowledgment of the legal right to third parties and revealing it rather than proving it" 482 .

The contract itself gives rise to an estoppel" 480 § closest provision under UAE law to the Estoppel by representation is Article 70 of the CTC, which provides that:

"Who endeavors to deny what he did, his endeavor will turn against him"

  This principle was applied in Drinkwater v Caddyrack Pty Ltd. 484 481 Which states that "a person is bound by his acknowledgment" 482 Dubai Court of Cassation Judgment number 409 for the year 2001 483 Kersley, R.H., M.A., LL.M./ Broom, Herbert, LL.D., A Selection of Legal Maxims, 10th Edition London, 1939 484 Delay and Disruption in Construction Contracts -Andrew Burr 5th edition, 2016, published by Informa Law from Routledge; 5 th edition (April 11, 2016)

  14.1 and 14.2 of the UAE Civil Procedures Code provides, which provides: 485 Ex turpi causa non oritur action, see https://en.wikipedia.org/wiki/Ex_turpi_causa_non_oritur_actio

	Hurff,	93	A.	2d	345	(1952),	available	online
	https://scholar.google.ca/scholar_case?case=2949506212201730356&q=93+A.+2d+345&hl=en&as_sdt=2,5	

486 

The Supreme Court of New Jersey in Duhaime, Lloyd, Legal Definition of Crimen Omnia Ex Se Nata Vitiat; Neiman v.

  Dubai Court of Cassation decision number 17 for the year 2016 issued on 23 March 2016 489 See Apparent Authority, https://enacademic.com/dic.nsf/enwiki/1036634 490 English Court of Appeal Hely-Hutchinson v Brayhead Ltd [1967] 1 QB 549, see Apparent Authority, https://en.wikipedia.org/wiki/Apparent_authority other internal documents 491 .

  491 United Kingdom, section 35A of the Companies Act 1985; Canada, see section 18 of the Canada Business Corporations Act, see Apparent Authority, https://en.wikipedia.org/wiki/Apparent_authority

	492	A L Underwood v Bank of Liverpool [1924] 1 KB 775, see Apparent Authority, Wikipedia
		https://en.wikipedia.org/wiki/Apparent_authority
	493 [1993] 2 Lloyd's Rep. 194 at 196
	494 Royal British Bank v Turquand
	495 England's Court of Appeal in Armagas Ltd v Mudogas SA [1986] AC 717

496 Egyptian International Foreign Trade Co v Soplex Wholesale [1985] 

BCLC 404 at 411 497 English Court of Appeal in Freeman and Lockyer v Buckhurst Park Properties (Mangal) Ltd Ltd

[1964] 

  Cassation decisions: Abu Dhabi Court of Cassation Judgment 1379 / 2009, Dubai Court of Cassation Judgment 403 / 2001, Dubai Court of Cassation Judgment 379 / 1997, and Union Supreme Court decision number 62 / 2004. The Agent is representing the principal without explicit authority.

	Condition 1:

  Court of Cassation judgment number 873 for the year 2009 [Exhibit 21], and held by the Dubai Court of Cassation Judgment number 273 for the year 2006 [Exhibit 20]:

		Express Written authority: the authority to arbitrate will be express if it is expressed in words, whether
		spoken or written -ADCC 873/2009 and DCC decision number 273/2006		
	510 issued on 6 February 2013								
	511 See UAE: RATIFICATION OF A DOMESTIC ARBITRAL AWARD AND THE ISSUE OF ARBITRATION CLAUSES INCORPORATED
	BY	REFERENCE	by	2015	Al	Tamimi	&	Company,	available	online
	https://www.thefreelibrary.com/UAE:+RATIFICATION+OF+A+DOMESTIC+ARBITRAL+AWARD+AND+THE+ISSUE+OF...-
	a0414336974								

512 

Dubai Court of Cassation Decision number 127 for the year 2012 issued on 6 February 2013 [

Exhibit 27] 

  If the name of the legal person is only mentioned in the agreement without the name and without the capacity of its legal representatives, and the agreement is illegibly (readably) signed and if such agreement includes the arbitration clause, this shall constitute a crucial pretext affirming that the natural person who signed the agreement is the representative of such legal person and has the competence to act and agree to arbitration. In such a case, no challenge can be submitted by such legal person may be accepted. it cannot allege that such signature is not attributed to the legal representative having the competency to agree to arbitration, as the execution of agreements requires good faith and shall be made in compliance with the principles set forth in article 70 of the UAE Civil Transactions Law stipulating that: 'No person may resile from what he has (conclusively) performed from his end'. As such, no litigant party may create and evidence and use the same against its adversary."516 

  Real Estate and 336/2015 520 Real Estate. The same was held by DCC decision number 17 for 2016 real estate but the court relied upon Article 14.2 of the UAE Civil Procedures Code, which provides that no one can cause nullity and claim the benefit of it. The judgment determined that:

	519 Dubai Court of Cassation decisions number 137 for the year 2015 (Real Estate)
	520 336 for the year 2015 real estate

"pursuant to Article 14.2 of the UAE Civil Procedures Code that, with the exception of nullity related to public order, it is not permitted that the party, who caused nullity to adhere to it, whether such nullity was caused purposely or negligently and whether the person who caused nullity is the person himself claiming nullity or any of its employees, which necessitates that it is not allowed for a party in an arbitration case to claim nullity before the court seized to ratify the arbitral award in order to claim nullity for causes related to agreement to arbitrate or arbitration procedures that are caused by the person himself"

521 

.

With regard to foreign awards, the DCC determined that capacity issues should be dealt with according to the applicable law of the seat rather than the laws of the UAE. In 2016, the Dubai Court of Cassation issued decision number 693/2015 dated 10 April 2016, overturning the Court of Appeal judgments and ratifying a foreign arbitral award issued in London.

The court referred to Article V of the New York Convention, which states that: " (

1

) Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that: (a) The parties to the agreement referred to in article II were, under the law applicable to them, under some incapacity, or …..; or (b) The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or (c) ….etc.."

521 

Dubai Court of Cassation decision number 17 for the year 2016 issued on 23 March 2016

  Helpful Dubai Court of Cassation Judgment on Capacity and Foreign Arbitral Awards by Omar N. Omar Al Tamimi & Co. July 2015 More recently, on 18 September 2016, the DCC issued decision number 613/2015, where the court annulled an arbitral award issued in the LCIA where the award creditor sought to enforce the arbitral award in Dubai based on New York Convention of 1958.

	Dubai, available online https://www.tamimi.com/law-update-articles/helpful-dubai-court-of-cassation-judgment-on-
	capacity-and-foreign-arbitral-awards/
	523 Case No.693/2015, 10 April 2016, Dubai Court of Cassation, reported in Al Tamimi Law Update, issue 293, October 2016,
	see the Enforcement of International Commercial and Investment Arbitral awards in the MENA Region by Gordon

The court relied on Article 58.2 of the UAE Civil Procedure Code.

Further, and in continuation of the Abu Dhabi courts' dismissive approach to accepting arbitral awards on the basis of issues of capacity, the Abu Dhabi courts maintained reliance on the traditional approach for authority to arbitrate.

522 

Blanke and Soraya Corm-Bakhos; https://www.ciarb.org/media/1415/the-enforcement-of-international-commercialand-investment-arbitration-awards.pdf
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Dubai Court of Cassation decision number 416 for the year 2015 judgment issued on 6

  Articles of Association or is part of the stated objective of the company… failing which, the Board must obtain the General Assembly's approval." 530528 Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

Article 58.2 of the Civil Procedures Code states (No admission or waiver of a right alleged or settlement or submission to arbitration …. may be made without special authority) and as per Article 216 of the same law

528 

. Accordingly, it is allowed to request annulment of an arbitral award when the court is seized to ratify the award in the event of the arbitration agreement was issued by a person not competent to enter into arbitration agreements. Further, Articles 203 of the CPC (which is consistent with Article 4.1 of the UAE Federal Arbitration Law) as well as Articles 95, 103, 104 of the Commercial Companies Law 529 provide that an agreement to arbitrate shall not be valid unless issued by the person having the competence for disposition of the disputed right. As such, the Board of the Directors of the Joint Stock companies is authorized to manage its activities that achieve the stated objective of the company, further, the Board of Directors is not allowed to enter into …. arbitration agreements unless the same are expressly granted by the company's

529 

Which are consistent with Article number 154 of the UAE Federal Commercial Companies Law number 2 of 2015 530 Abu Dhabi Court of Cassation decision number 351 for the year 2014 issued on 26 June 2014 DCC 137/2015 [Exhibit 39]

  The judgment states: "I of course agree that the Court can only order recognition and enforcement within the DIFC. But the DIFC Court has exclusive jurisdiction and no other forum is available to obtain such an order. Likewise, the Dubai Courts can only order recognition within Dubai. But no question of forum shopping arises. Applications can be made to both courts" 540 .

	536 Meydan Group LLC v Banyan Tree Corporate Pte Ltd [2014] DIFC CA 005
	537	Clifford Chance | Enforcing foreign court judgments in Dubai -one avenue less? See online
		https://www.cliffordchance.com/briefings/2015/07/enforcing_foreigncourtjudgmentsindubaion.html
	538 In Meydan City Corporation and Meydan Group LLC ("Claimants") v Banyan Tree Corporate Pte Ltd. ("Defendant")
	539 Conflicts of jurisdiction -a definition by the UAE Federal Supreme Court, by Sarah Malik and Ilham Kabbouri of Taylor
		Wessing UAE;

https://united-arab-emirates.taylorwessing.com/en/conflicts-of-jurisdiction-a-definition-by-the-uaefederal-supreme-court

540 

Fran v Faimida -DIFC Courts ARB 002/2014

  Dubai issued Dubai Decree No. 19 of 2016 "Concerning the establishment of a Judicial Tribunal for the Dubai Courts and DIFC Courts ('or the Joint Judicial Committee')."

	546 Article 7(6) of DIFC Law No.12 of 2004 (The Judicial Authority Law)							
	548	DLA	Pipers	Enforcement	of	foreign	judgments	in	the	UAE	-	A	new	dawn
		https://www.dlapiper.com/en/uk/insights/publications/2016/03/foreign-judgments-in-the-uae/			

547 DNB

Bank ASA v (1) 

Gulf Eyadah Corporation (2) Gulf Navigation Holdings PJSC [2015] DIFC CA 007

  The first decision by the Judicial Committee (Joint Judicial Committee Cassation 1/2016) was inDaman Real Estate Capital Partners Company LLC v Oger Dubai LLC. 551 552 

  Cassation 5/2016, the DIFC Courts recognized a foreign court judgment issued by the Commercial Court in London. The defendant sought from the Joint Judicial Committee to rule that DIFC Courts lack jurisdiction. This decision by the Joint Judicial Committee, once again, was dissented by Justices Michael Hwang, Omar Al Muhairi and Sir David Steel, who are the judges nominated by the DIFC Courts to the committee In Joint Judicial Committee Cassation 3/2017, a conflict of jurisdiction between DIFC and Dubai Courts for the recognition of a DIAC arbitral award, the Joint Judicial Committee ruled in favor of Dubai Courts since it has the default jurisdiction. Again, this decision was dissented to by Justices Michael Hwang, Omar Al Muhairi and Sir David Steel, who are the judges nominated by the DIFC Courts to the Joint Judicial Committee.

The Joint Judicial Committee rejected this application based on Section 4 of Decree 19/2016 since this is not a situation where (i) neither of the Dubai Courts and DIFC Courts abandoned jurisdiction for adjudicating the case, (ii) both courts upheld jurisdiction, or (iii) if both issued conflicting decisions.

In Joint Judicial Committee Cassation 1/2017, the DIFC Courts ratified an arbitral award passed by London International Maritime Arbitrators Association. An action of annulment was commenced by the award debtor before the Dubai Courts. The Joint Judicial Committee did not give any regard to the first seized court (being DIFC Courts), ruled that the Dubai Courts are competent to adjudicate this dispute, and ordered DIFC Courts to cease from entertaining this dispute.

DCC 242 for 2008, DCC 164/2008 and DCC Petition No.108 of 2009

  Court of Cassation before the Abu Dhabi Court of Cassation, which overturned the Court of Appeal's decision and returned the case to the Court of Appeal. The second decision of the Court of Appeal found that the termination of the agreement by the parties did not terminate the arbitration agreement and ratified the award. Thereafter, the award debtor filed another petition to Cassation, which agreed with the second decision of the Court of Appeal. In contrast, in Dubai, the DCC 242 for 2008 dated 8 February 2009 is the complete opposite to ADCC 58 for 2007 [which terminated the arbitration clause by association with the nullity of the underlying agreement]. The court upheld the survival of the arbitration clause even if the main contract is invalid. The court decided that:"It is established that the nullity of the main contract which includes an arbitration clause or rescinds of such contract or terminating it does not stop the arbitration clause from being valid and effective unless the nullity is related to the arbitration clause itself, in this case it shall be void. Since the arbitration clause has an independent identity from the underlying contract."Similarly, DCC 164/2008 -Civil dated 12 October 2008 established that the invalidity of the original contract which includes the arbitration clause or its ending or termination does not prevent the continuation of the arbitration clause and its effect since the invalidity did not include the arbitration clause itself.

In this decision, the DCC determined that if the nullity is extended to the arbitration clause itself, it should be invalid, therefore the clause is invalid. Similarly, DCC Petition No.108 of 2009 issued on 12 March 2009 concluded that: "It is established that the invalidity, rescission or termination of the original contract containing the arbitration clause shall not affect the arbitration clause, which shall remain in full force and effect so long as the arbitration clause itself was valid. While the contract is deemed void, the arbitration clause is not void and removes the dispute from the jurisdiction of the courts to the jurisdiction of the arbitral tribunal" 564 . On the contrary, DCC 122/2008 Civil, established the opposite principles established by judgments DCC 242 for 2008; 164/2008 Civil, DCC Petition No.108 of 2009 and all the other institutional rules.

  , DCC 122/2008, established the opposite principles established by judgments DCC 242 for 2008; 164/2008 Civil, DCC Petition No.108 of 2009 and all the other institutional rules. The judgment established that the nullity of the main contract (rather than the nullity of the arbitration clause itself) establishes that the arbitration clause thereto is invalid and therefore the court has jurisdiction on the dispute rather than the arbitral tribunal.

  572 Union Supreme Court judgment number 526 for the year 2012 commercial issued on 6 March 2012 [Exhibit 19] 573 Ahmed Zaki Beydoun v (1) Daman Real Estate Capital Partners Limited (2) Asteco Property Management LLC [2012] DIFC. DIFC judgment number CFI 032 /2012 issued on 10 July 2014

  Article 7.2 of the Federal Arbitration Law 584 Article 72 of the UAE Commercial Companies Law number 2 for the year 2015 585 Union Supreme Court decision number 745/Judicial Year 27 dated 28 March 2007 [Exhibit 6], the same is reflected by 457 for the judicial year 22 issued on 24 April 2002 [Exhibit 26]

  Dubai Court of Cassation Decision number 307 for the year 2002 issued on 30 November 2002 594 Article 216.1(a) of the Repealed Arbitration Chapter of the CPC states "The parties may apply for the award of the

arbitrators to be nullified when the court considers whether it should be ratified, in the following circumstances (a) is given without an agreement to arbitrate or is based on an invalid agreement to arbitrate, or if it is void because a timelimit has been exceeded, or if the arbitrators have exceeded the limits of the agreement to arbitrate" [Emphasis added]. This is consistent with Article (53) 1(a) of the Federal Arbitration Law

  The Repealed Arbitration Chapter of the UAE CPC provides limited cases where it does not recognize the general procedural powers conferred on an arbitral tribunal in the foregoing paragraph. These cases are provided exclusively in Article 216.1(a) 601 of the CPC, which provides "an award is issued without a valid arbitration599 Which is consistent with Article 23.2 of the Federal Arbitration Law

600 

Article 216 of the CPC, which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law 601 Which is consistent with Article (53) 1(a) of the Federal Arbitration Law states document or …. or in instances where the arbitrator acts beyond his scope of the arbitration agreement."

  602 Decision by the US Supreme Court in Green Tree Financial Corp. vs. Bazzle, 539 U.S. 444, 123 S.Ct. 2402 (2003) [2009] EWCA Civ 585 [ Exhibit 70]603 Which states "The parties may apply for the award of the arbitrators to be nullified when the court considers whether it should be ratified, in the following circumstances given without an agreement to arbitrate or is based on an invalid agreement to arbitrate, or if it is void because a time-limit has been exceeded, or if the arbitrators have exceeded the limits of the agreement to arbitrate", which is consistent with Article (53) 1(a) of the Federal Arbitration LawMore clearly, DCC decision number 73 for 2010 -Civil-interpreted Article 216.1(a) of the Repealed Arbitration Chapter of the CPC 606 and provided the following:"The provisions set forth in Article 216 of the CPC 607 provides that the litigant parties may request the nullity of the arbitrators' decision when the court reviews the ratification of the award and that shall be in based on the circumstances where arbitration is performed without a valid agreement to arbitrate or is based on an invalid agreement to arbitrate, or if it was void because a time-limit that has been exceeded, or if the arbitrators have exceeded the limits of the agreement to arbitrate.

  Cassation decisions in the UAE and other jurisdictions 615 , including Dubai Court of Cassation number 127/19 and 432 / 2009 -Civil Dispute.

Dubai Court of Cassation Case No.102/2010 Real Estate Dispute In

  this case, the Dubai Court of Cassation was confronted with a situation where multiple plaintiffs brought a claim against one respondent. One of those plaintiffs agreed for arbitration but its claim was closely connected from the commercial perspective with the other claims being adjudicated by the court. The court decided that the Dubai Courts have jurisdiction on the entire dispute, include the agreement embodying the arbitration clause since national courts have the default jurisdiction and it is for the fair administration of justice to review disputes altogether 618 . §

	The same ruling was found in USC Civil and Commercial Judgments -Challenge No. 292 -22 nd Judicial Year -
	Dated 21-11-2000

3 Powers Conferred upon an arbitral tribunal by the Institutional Arbitration Rules

  

	[…..]
	(x) to order, with the approval of the LCIA Court, the consolidation of the arbitration with one or more other
	arbitrations subject to the DIFC-LCIA Rules commenced under the same arbitration agreement or any compatible
	arbitration agreement(s) between the same disputing parties, provided that no arbitral tribunal has yet been
	formed by the LCIA Court for such other arbitration(s) or, if already formed, that such tribunal(s) is (are)
	composed of the same arbitrators" 619

The DIFC-LCIA rules are the only major institutional rules in the UAE that explicitly provide for consolidation of arbitrations.

Article 22.1 of the DIFC Arbitration Rules states: "The Arbitral Tribunal shall have the power, upon the application of any party or (save for sub-paragraphs (viii), (ix) and (x) below) upon its own initiative, but in either case only after giving the parties a reasonable opportunity to state their views and upon such terms (as to costs and otherwise) as the Arbitral Tribunal may decide:

618 

Dubai Court of Cassation Decision number 102 for the year 2010 -Civil, issued on 26 December 2010 619 Article 22.1 of DIFC Rules of 2016, effective from 1 October 2016, available online http://www.difc-lcia.org/arbitrationrules-2016.aspx

  The same determination regarding the unity transaction was found in UBS Securities LLC v HSH Nordbank AG, where the English Court of Appeal held that:

624 

Decision by the

Dubai Court of 

Cassation number 547/2015 (Real Estate Dispute) dated 27 April 2016 [Exhibit 15] 625 Decision by arbitral tribunal under ICSID Rules in "Cambodia Power," Cambodia Power Company v. Kingdom of Cambodia (ICSID Case No. ARB/09/18), Decision on Jurisdiction (March 22, 2011) [Exhibit 62]

  Redfern and Hunter on International Arbitration, Sixth Edition, Oxford University Press, Nigel Blackaby, Constantine Partasides, AlanRedfern, Martin Hunter, 2015, pages 94, [Exhibit 59] 

637 Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions Professor Bernard Hanotiau, Kluwer Law International B.V., 1 Jan 2005, 2005 Edition, P. 140 and 141 [Exhibit 75] 638

2 Arbitration Conventions and Rules

  this is a procedural matter for the arbitrator" 668 665 THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION, DIMITAR KOVACHEV v. PIZZA HUT, INC., FRANCHISE MANAGEMENT, INC., AND FRANCHISE MANAGEMENT INVESTORS US, LLC; quoting Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84 (2002; available online https://www.govinfo.gov/content/pkg/USCOURTS-ilnd-1_12-cv-09461/pdf/USCOURTS-ilnd-1_12-cv-09461-0.pdf 666 Decision by the US Supreme Court in Howsam vs. Dean Witter Reynolds Inc., 537 U.S. 79, 84 (2002) [Exhibit 61] 667 Decision by the US Court of Appeal in Century Indemnity Co. vs. Wausau; 7th Circuit says arbitration agreement allows consolidation of proceedings false Ziemer, David Author Information .St. Louis Daily Record / St. Louis Countian; St. Louis, Mo. [St. Louis, Mo]17 Apr 2006 [Exhibit 66] Further, The US Supreme Court permitted the resolution of "related claims in the same tribunal in order to duplicitous litigation can be avoided" 669 670 Similarly, the Swiss Federal Tribunal tends to interpret arbitration clauses broadly: a general reference to 'disputes related to the agreement' may extend to claims arising out of ancillary or connected contracts, provided that those contracts do not contain different of incompatible dispute resolution clauses 671 In a decision issued by the High Court of the Hong Kong Administrative Region, in the case of Karahas Bodas Company LLC v Pertamina [Exhibit 67], the case involved a joint venture dispute that arose out of two separate but related contracts with different but affiliated parties. The High Court enforced the arbitral award notwithstanding the respondents' arguments that (1) the two agreements are separate contracts containing separate arbitration clauses; (2) 'the parties to the contracts are different'; and (3) the contracts 'contain no provision for consolidating arbitrations. §

	Consolidation of arbitrations is provided for under certain arbitral institutions including ICC [Article 10], JCAA
	[Rule 53] and LCIA (Article 22),

  687 Decision by the Dubai Court of Cassation number 547/2015 (Real Estate Dispute) dated 27 April 2016 [Exhibit 15] 688 Same meaning in Shaw's Supermarkets [Exhibit 71], the US Court of Appeals held that "Since each of the grievances is itself concededly arbitrable, we think the answer is clear. Under Howsam . . ., this is a procedural matter for the arbitrator"

689 

Decision by the US Supreme Court in Green Tree Financial Corp. vs. Bazzle, 539 U.S. 444, 123 S.

Ct. 2402 (2003) [2009] 

EWCA Civ 585 [ Exhibit 70]

  , see Professor Bernard Hanotiau book on Multicontract/ multi-party arbitration situations named Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions, by Prof. By Bernard Hanotiau 2005 Edition [Exhibit 72]

710 Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions, Prof. By Bernard Hanotiau 2005 Edition, P. 140 and 141 [Exhibit 75] 711 Dubai Court of Cassation Decision number 102 for the year 2010 -Civil, issued on 26 December 2010

  Decision by the French SupremeCourt on 14 May 1996, First Civil Chamber, 1997 Rev. Arb. 535, see Professor Bernard Hanotiau book on Multicontract/ multi-party arbitration situations named Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions, by Prof. By Bernard Hanotiau 2005 Edition [Exhibit 72]

	712 Harbour Assurance Co (U.K.) Ltd v. Kansa General International Assurance Co [1993] QB 701 at p. 726B
	713 Fiona Trust & Holdings v. Privalov & others [2007] Bus LR 1917 [2008] 1 Lloyd's Rep 254
	714 UBS AG v HAS Nordbank AG, [2009] EWCA Civ 585 [Exhibit 69]
	715 PT Thiess Contractors Indonesia v PT Kaltim Prima Coal and Anor [(2011] EWHC 1842 (Comm)

716

  now reflected in Article 35(6) of the 2012 ICC Rules 758 Enforcement Of Arbitral Awards Against Sovereign States, A New, Milestone: Signing ICC Arbitration Clause Entails Waiver Of Immunity From Execution Held French Court Of Cassation In Creighton v.Qatar, July 6, 2000 By Nathalie Meyer-Fabre; available online http://www.meyerfabre.fr/uploadok/Fvg7Dt_pdf11.pdf 759 French Court of Cassation, Ch. Cie. lere, jugement No. 395 du 28 mars 2013 (11-10.450), jugement No. 395 du 28 mars 2013 (11-10.450), and jugement No. 396 du 28 mars 2013 (11-13.323).

  845 FrenchCourt of Cassation, SNF SAS v Cytec Industries BV (Holland), First Civil Chamber, 4 June 2008, French Court of Cassation, Ch. Civ. 1ere, 4 June 2008, in which the French Court of Cassation explicitly reiterated the narrow approach to the application of public policy. 846 French Court of Cassation Groupe Antoine Tabet v. la République du Congo, Cassation First Civil Chamber, case number 11-16444, 25 June 2014, see French Court of Cassation refuses to set aside ICC award in favour of the Congo by Laurence Franc-Menget of Herbert Smith Freehills LLP, available online https://hsfnotes.com/arbitration/2014/08/29/frenchsupreme-court-refuses-to-set-aside-icc-award-in-favour-of-the-congo/

875 876 § 4 Comparison of Enforcing Domestic vs. International Arbitral awards in France

  

	Execution of	Exequatur 877						
	an award							
	Issue	Domestic Arbitration		Foreign Awards		
	875 French Court of Cassation, 1st civ 29 June 2007, Société PT Putrabali Adyamulia v. Société Rena Holding et Société
	Moguntia	Est	Epices	/	05-18.053,	summary	available	online
	http://newyorkconvention1958.org/index.php?lvl=notice_display&id=176			

  Hadef and Partners, Arbitral award enforced after being set aside by Michael DunmoreIn 2013, the United Nations Conference on Trade and Development (UNCTAD) reported that arbitration center fees, tribunal fees and expenses, and experts' fees are, on average, exceeded USD 8 million per party per case.A study of investor-state arbitrations carried out under the Arbitration Rules of the International Centre for Settlement of Investment Disputes (ICSID) concluded that between FY2011 and FY2015, on average, claimants and respondents incurred costs of approximately USD 5.6 million and USD 4.9 million, respectively per case 902 .

	S Court of Appeals, Corporación Mexicana de Matenimiento Integral, S. de R.L. de C.V. v. Pemex-Exploración y
	Producción, No. 10 Civ. 206 (AKH), 2013 WL 4517225 (S.D.N.Y. Aug. 23, 2013).
	899 Enforcement of Annulled Arbitral Awards in the United States, by Jessica Rodriguez
	900 U.S Court of Appeals, Corporacion Mexicana De Mantenimiento Integral v. Pemex, Docket No. 13-4022 (2 nd Cir. August
	2, 2016).

901 

Reference :

Section 1: Claims for Damages in Real Estate Disputes under UAE law § 1 Legal Framework for Claims for Damages under UAE law

  Article 308 of the UAE Civil Transactions Code states "Under all circumstances and, if justified, the judge shall 905 Reza Hashimiani, partner at Freshfields Bruckhaus Deringer in DIAC Conference 5 October 2016 906 MidEast construction disputes double in value Average value of regional construction rows hits USD 112m, by Construction Week Online, https://www.constructionweekonline.com/article-17085-mideast-construction-disputesdouble-in-value 907 Abu Dhabi Court fees are established by Law No. 13 of 2017 concerning the Judicial Fees payable in Abu Dhabi, which repeals Law No. 6 of 2013 concerning the Judicial Fees in the Emirate of Abu Dhabi. This law has reinstated the cap on fees (civil and commercial) claims to be 5% of the claimed amount with a cap of AED 40,000. 908 The Dubai Law No. 21 of 2015 on Judicial Fees Payable before Dubai Courts, issued on 3 October 2015 and published in the Official Gazette Issue No. 389 (August 2015), which establishes of AED 40,000 per case condemn the extortionist to pay damages as deemed adequate by him." Article 300 of the UAE Civil Transactions Code "whoever impair or deteriorate the property of another, shall be liable to replace it." As per Article 293 of the UAE Civil Transactions Code "The right to have damage make good shall include moral damage, and any infringement of the liberty, dignity, honor, and reputation, social standing or financial condition of another shall be regarded as being moral damage." Dubai Court of Cassation decision number 352/1995 stated "Indemnity assessed by the judge shall include the loss sustained by the creditor as well as the lost profit provided it is the natural result of the breach of its obligations or delay in performing such obligations" 909 . Dubai Court of Cassation judgment number 239 / 2005 is very clear in this regard, it states:

Differentiation between Direct losses and Consequential Damages 909

  Dubai Court of Cassation decision number 205/2002 [Exhibit 3] and DCC decision number 51/2007 [Exhibit 8] awarded the loss of rent for an investor because of the contractor's delay. Also, the Abu Dhabi Court of Cassation held that:"The UAE Civil Code -articles 282, 291 and 293 provide that any harm done shall render the doer liable to make good the harm, and that the indemnity shall in all cases commensurate and be proportionate to the harm suffered and loss of profit, provided that that is a result of the harmful act. Loss of opportunity suffered by the employer in a construction contract in the exploitation and enjoyment of his building by unjustified nonperformance on the part of the contractor of his obligations under the construction contract, or defective execution of the work precluding enjoyment of the land, will be an element of damage in respect of which an indemnity will be payable to the employer"911 Dubai Court of Cassation Decision number 352 for the year 1995 dated 22 April 1995 910 Dubai Court of Cassation Decision number 239 for the year 2005 dated 15 January 2006 911 Abu Dhabi Court of Cassation decision number 125 for the Judicial Year 1 dated 14 November 2007 [Exhibit 9]

- Real estate Completion Dates which are anticipated. - Reasonable Care Standard for real estate disputes - Limitation of Liabilities under UAE law § 1: Effect of Global Financial Crisis on real estate projects in the UAE It

  is a public knowledge that the many real estate developers undertook significant miscalculated expansions in projects before the financial crisis that lead them to severe financial troubles once the financial crisis hit the UAE and the worldwide markets by late 2008 till 2013, which led to many real estate developers' restructuring and consequently in-ability to complete their commitments.The Real Estate Regulatory Authority in Dubai (RERA) has not officially published the list of canceled projects.RERA data reveals that since the beginning of 2009 until 2014; 253 projects were on hold 917 .The UAE official news confirm that: "Eighteen developers have been listed on the court's website with the total number of canceled projects being 36. No date of when the information was uploaded has been mentioned on the website. The Dubai Court has put out a list of developers and their canceled projects."918 

  Dubai Holding Commercial Operations Group LLC. Emaar, Dubai Holding and Al Dar completed almost AED 49 billion worth of projects as per their audited financial statements which demonstrates that failure of real estate developers is clearly due to management failure and negligence in managing investors' money, as follows: Emaar, the largest property developer in the UAE, completed properties that worth AED 9.6 billion during 2008 and AED 6.2 billion during 2009 920 . Dubai Holding Commercial Operations Group LLC the Group that 100% owns several property developers including Tatweer Dubai LLC, TCOM Investments, Dubai Properties LLC and Sama Dubai LLC, Dubai Holding Commercial Operations Group LLC completed properties that worth AED 3.4 billion during 2008 (including Land, Buildings and Infrastructure works) and AED 14 billion during 2009 (including land and buildings) 921 . Al Dar Properties, the Self-financed property developer operating in Abu Dhabi that is comparable to the Second Respondent in terms of skill and professional standard, Al Dar completed properties that worth AED 1 billion during 2008 and AED 14.5 billion during 2009 922 . During 2008, Al Raha Gardens phase 2 by Al Dar was substantially complete and 444 villas were delivered. During 2009, several projects were completed by Al Dar and became operational as individual business units such as seven hotels and the Yas Marina

  The real reason for real estate developers' failure is non-compliance with law number 8 for 2007 issued by the Emirate of Dubai which preserves the rights of depositors and makes sure that depositors' money is kept into a project Trust Account in order to be safe from misuse by developers. The details of this law and application to real estate projects in Dubai will follow in the research.More importantly, the UAE jurisprudence established that the financial crisis does not constitute exceptional circumstances that would allow companies to get out of paying their debts and satisfying commitments under Article 249 of the UAE Civil Transactions Code.923 As per the Dubai Court of Cassation decision number 200 / 2013 [Exhibit 2], Dubai Supreme Court considered 68% to 75% progress of completion at the anticipated completion date as negligence. That judgment was 920 Audited financial statements for Emaar Properties for the years 2008 and 2009.

	921 Audited financial statements for Dubai Holdings for the years 2008 and 2009
	922 Audited financial statements for Al Dar Properties for the years 2008 and 2009

923 

Al

Tamimi & Co, Dubai : 

The Global Financial Crisis And The Principle Of Exceptional Circumstances by Ahmed Allouz & Marwa El Mahdy, available online https://www.tamimi.com/law-update-articles/dubai-the-global-financial-crisis-andthe-principle-of-exceptional-circumstances/

  Dubai Court of Cassation Judgment number 200 for the year 2013 dated 6 October 2013

	927 Union Supreme Court decision number 446 for the judicial year 21, issued on 15 May 2001
	928 Bryan A. Garner, Edition (2001). Black's Law Dictionary (2nd Pocket Edition). West Publishing Company. p. 584.
	929 Supreme Court of Arizona "Foundation Development Corp. v. Loehmann's, Inc", 22 Ill.163 Ariz. 438, 788 P.2d 1189

(1990)

, see Case Briefs https://www.casebriefs.com/blog/law/property/property-law-keyed-to-cribbet/non-freeholdestates-landlord-and-tenant/foundation-development-corp-v-loehmanns-inc/

930 

The U.

S Court of Appeals, Dove v. Rose Acre Farms, 

  This is clarified by the Abu Dhabi Court of Cassation judgment 688 / 24 -Real Estate and ADCC 541 / 21 that defines the duties of the subcontractors in real estate projects as follows:"If there is no time specified for performance, work must be executed in a reasonable period that allows such execution as per the nature of business. If the contractor fails to perform the duties …. or provides less than the reasonable care standard with no valid reasons then such contract shall be in breach and shall be liable for prejudice of the injured party" 932 .

Further, ADCC judgment number 859 for 2010 [

Exhibit 1] 

states that:

3: Anticipated Completion Date is not an Excuse to Default Contractual Obligations.

  Abu Dhabi Court of Cassation judgment number 541 for the year 21 dated 15 May 2001reasonable period from the date of signing the contract for booking the unit in order to demonstrate the company's seriousness in executing the project" 933 . §

.

Black's Law Dictionary (2nd Pocket Edition). West Publishing Company. p. 584. 932 

2: UAE Jurisprudence on limitation of liability as a mandatory provision

  Dubai Court of Cassation 134/2006 [Exhibit 12], which held that: "It shall not be permissible to agree on waiver of liability for any act punishable under the penal code or any other specific laws" 941 (iii) Dubai Court of Cassation 41 for 2010 which states that: "The breaching party, in a contractual relationship, shall become liable for unlawful acts or gross negligence, since he is not allowed to violate the law in all cases whether the parties entered into a contract or not" 942 §

	940
	938 Abu Dhabi Court of Cassation Decision No. 446 of 2010 Session 18/8/2010 (Commercial) [Exhibit 56]

939 Ibid 940 Official explanatory memo to Article 296 of the UAE Civil Federal Law No. 5 of 1985 issued by the UAE Ministry of Justice, Thomson Reuter's translation (ii)

it shall not be permissible to agree on waiver of liability for any act punishable under the penal code or any other specific laws" 943

  "It is well established pursuant to the provisions of Article 383 of the Civil Transactions Code that it is permissible for contracting parties to include in the contract any conditions of their mutual interest or in the interest of one of them, including conditions to alleviate or increase the contractual liability or waiver of such liability as long as such conditions do not contradict with any mandatory provisions and do not violate the public policy.In another decision confirming the same principle, the Dubai Court of Cassation held that: "Pursuant to Article 296 of the Civil Transactions Code, (Any condition purporting to provide exemption from liability for a harmful act shall be void). It follows that, it is permissible for contracting parties to prescribe in the contract any conditions in their mutual interest or in the interest of one of them, including conditions to alleviate or increase the contractual obligations as long as such conditions do not contradict with any mandatory provisions and do not depart from the public policy. As such, it shall not be permissible to agree for waiver of liability for willful misconduct from the breaching party or any fraud or gross negligence"944 

	As such, 941 Dubai Court of Cassation decision 134 for 2006 [Exhibit 12]

942 

Dubai Court of Cassation decision 41/2010 943 Dubai Court of Cassation decision 134 for 2006 [Exhibit 12]

3: Opinions of Law Firms In

  Dubai Court of Cassation decision number 134 for 2006 [Exhibit 12] nullified a limitation of liability clause and refused to immune a party who committed a violation of the law. § recognition of this important doctrine in the UAE law, many law firms published articles and practice notes on this subject; this demonstrates the importance of this provision in the UAE law Al Tamimi & Co. discussed a case where one of the sports organizers entered into a contract with spectators imposing a waiver of liability, Al Tamimi stated that: "However, under UAE law, a waiver of liability clause will usually not relieve from liability for failing to the premises or event reasonable safe for spectators"951 Baker Botts LLP issued a very useful study and confirmed that "Clauses excluding and limiting liability are not unlawful per se in the UAE unless they seek to cover acts of fraud or willful misconduct, and subject to some statutory prohibitions" 952 That no Arbitration Agreement exists or such agreement is void or has lapsed under the law to which the Parties have subjected it or, failing any indication thereon, under this Law.

	He reiterated that "This law is just one expression of the strong Middle Eastern legal principle in favor of
	producing justice between the parties in terms of outcomes" 953					
	A report by Clyde and Co. states:								
	"Contracting parties cannot exclude liability in situations involving: …… (5) where there is evidence of willful
	(deliberate) breach and/or gross negligence" 954							
	951 Al Tamimi & Co, report entitled Reducing Risk in Organizing Major Sports Events in the UAE, available online
	https://www.tamimi.com/law-update-articles/reducing-risk-in-organising-major-sports-events-in-the-uae/	
	952 An international law firm with approximately 725 lawyers practicing throughout a network of offices around the globe
	953 Stuart Jordan, a Partner Baker Botts LLP report entitled "highlights the difficulties in making enforceable contract
	provisions	for	the	limitation	of	liability	in	the	UAE",	available	online
	http://www.gulfconstructiononline.com/news/1620988_Little-success-in-limiting-liability.html		

954 "Clyde & Co.'s letter on liability in the UAE", available online https://www.oilandgasmiddleeast.com/article-11476clyde--cos-letter-on-liability-in-the-uae (a)

  Dubai Court of Cassation decision number 222 for 2006 Civil Dispute, dated 25 February 2007; Dubai Court of Cassation decision number 405 for 2016 Real Estate Dispute, dated 8 March 2017; Dubai Court of Cassation decision number 39 for 2007 commercial Dispute, dated 2 February 2007; and Dubai Court of Cassation decision number 362 for 2011 Civil Dispute, dated 24 April 2012 963 DCC 222/2006 [Exhibit 54], 406/2016, 39/2007 and 362/2011 964 Dubai Court of Cassation decision number 39 for the year 2007 commercial Dispute, dated 2 February 2007

  Dubai Court of Cassation decision number 405 for the year 2016 Real Estate Dispute, dated 8 March 2017 966 Dubai Court of Cassation decision number 178 for the year 1996, rights dated 25 January 1997 [Exhibit 3]

  973 Article 212.1 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent withArticles 23.2 and 53.1(d) of the UAE Federal Arbitration Law which states that:"where there is no agreement to follow specific procedures, the Arbitral Tribunal may adopt the procedures it considers appropriate, subject to the provisions of this Law and the absence of conflict with the fundamental principles of litigation and international agreements to which the State is party"

974 

Union Supreme Court decision number 556 for judicial year 24 issued on 19 April 2005 975 Abu Dhabi Court of Cassation decision number 486 for the year 2008 issued on 30 October 2008

  Dubai Court of Cassation decision number 344 for the year 2009 -Civil, issued on 28 March 2010 977 2004 of International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government of Dubai, Dubai Court of Cassation decision number 322 for the year 2004 issued on 11 April 2005 978 USC decision number 11 for the judicial year 23, decision dated 19 May 2002 979 Dubai Court of Cassation Decision number 156 for the year 2009, Civil issued on 27 October 2009 [Exhibit 45]

980 Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law 981 Dubai Court of Cassation Decision number 233 for the year 2007 -Civil -issued on 13 January 2008

2 Requisite Authority to Enter into Arbitration Agreements

  5 of the Federal Arbitration Law, which states that "An action to set aside is admissible even if the party invoking nullity has waived its right to do so prior to the issuance of the arbitral award." This Article has the same Arabic wording of Article 216.2 of the Repealed Arbitration Chapter in the CPC, where this provision was historically used to negate 989 French Court of Cassation Gosset 1st Civil Chamber, 7 May 1963, January 26 2016, Fibre Excellence SAS v Tembec SAS, No 15-12.363; Paris Court of Appeal, April 12 2016, Société J&P Avax SA v Société Tecnimont SPA, No 14/14884; and D Thomson, "Jarvin award upheld in Paris", Global Arbitration Review, April 14 2016 ; Paris Court of Appeal, June 2 1989, Sociétés TAI, ESW et IEC v sociétés SIAPE, Engrais de Gabès et autres, No 88/8256, Rev Arb 87; Paris Court of Appeal, May 16 2002, STPIF v SB Ballestrero, No 2000/20742, Rev Arb 1231; Cass civ 1, July 6 2005, Golshani v Gouvernement de la République Islamique d'Iran, No 01-15.912, Rev Arb 993; Paris Court of Appeal, October 28 2010, Rev Arb 691; French Court of Cassation Cass civ 1, May 6 2009, Société International Company For Commercial Exchanges (Income), No 08-10.281; 990 French Court of Cassation Cass civ 1, January 31 2006, Intercafco v Dafci, No 03-19.054; French Court of Cassation Cass civ 1, May 6 2009 991 Article 25 of the UAE Federal Law No. 6 of 2018 (the Federal Arbitration Law) issued by HH Sheikh Khalifa bin Zayed Al Nahyan, President of the United Arab Emiratesprocedural estoppel to set aside arbitral awards. The courts relied on this provision and held that since the parties are permitted to bring an action for nullity (even if they waved such right), the parties can bring arguments based on issues they were silent about during the arbitral proceedings Therefore, it is recommended that Article 54.5 of the Federal Arbitration Law be repealed, as no similar article can be found in either the UNCITRAL Model Law or the French Arbitration Law. §

  this Law" 996 995 This includes Dubai Court of Cassation decision number 325 for 1993., Dubai Court of Cassation decision number 460 for 1998, Dubai Court of Cassation decision number 91 for 1998, Union Supreme Court decision number 25 for 2001, Dubai Court of Cassation decision number 577 for 2003 dated 12 June 2004, Dubai Court of Cassation decision number 51/ 2003 Rights, Dubai Court of Cassation decision number 230/ 2004 Commercial, Dubai Court of Cassation decision number 256 / 2004 Commercial, Dubai Court of Cassation decision number 209 for 2004 [Exhibit 43] -General POA is insufficient to enter into arbitration agreements, Dubai Court of Cassation decision number 51 for 2005 [Exhibit 42]-General POA is insufficient to enter into arbitration agreements, Dubai Court of Cassation Judgments number 164 for the year 2008 issued on 12 October 2008 [Exhibit 16], Dubai Court of Cassation decision number 14 / 2008 Civil, Dubai Court of Cassation decision number 191 for 2009, Dubai Court of Cassation decision number 252 / 2010 Civil, Dubai Court of Cassation decision number 19 / 2010 Real Estate, Dubai Court of Cassation decision number 275 / 2010 Commercial, Dubai Court of Cassation decision number 102 / 2010 Real Estate, Dubai Court of Cassation decision number 190/2010 Civil, USC decision number 308 for 2011, Union Supreme Court decision number 179 for 2011, Abu Dhabi Court of Cassation decision number 465 for 2012, Dubai Court of Cassation decision number 532/2013 commercial, Abu Dhabi Court of Cassation decision number 352 for 2014, Abu Dhabi Court of Cassation decision number 351/ 2014, Dubai Court of Cassation decision number 263/2015 real estate, Dubai Court of Cassation decision number 382/2015 commercial, Dubai Court of Cassation decision number 613 for the year 2015 commercial issued on 18 September 2016 Article 4.1 of the Federal Arbitration Law defines "the legal capacity to dispose of the disputed right" referred to within Article 53.1(c) of the Federal Arbitration Law, which provides:"An Arbitration Agreement may only be concluded, on pain of nullity, by a natural person having the legal capacity to dispose of his rights or on behalf of a juridical person by a representative with specific authority to arbitrate" 997 "The Board of Directors shall have all the required powers to do such acts as required for the object of the company, other than as reserved by this Law or the Articles of Association of the company to the General Assembly. However, the Board of Directors may not …. make conciliation or agree on arbitration, unless such acts are authorized under the Articles of Association of the company or are within the object of the company by nature. In other than these two events, such acts require to issue a special decision by the General Assembly"998 

	3.	Article 58.2 of the UAE Civil Procedures Code, which states that:
	"It is not valid, without a special authorization, the declaration of the right prosecuted, disclaiming it, conciliation
	or arbitration therein."
	4.	Article 154 of the UAE Commercial Companies Law, which states that:

996 Both Articles 53.

1(b) 

and 53.1(c) of the Federal Arbitration Law provide no improvement to Article 216.1.b of the repealed arbitration chapter of the CPC which provides the following ground to annul arbitral awards:

"if the award was made by arbitrators appointed otherwise than in accordance with the law, or was issued by some of them without their being authorized to make an award in the absence of the others or if it was issued on the basis of an 2.

  1 of Article 53 of this Law" 's execution in France, pursuant to the former Article 1506 of the Code of Civil Procedure. Commentators confirm that:

	1000	Enforcement	of	arbitral	awards	in	France	by	Reed	Smith	LLP,	July	29	2008,
		https://www.lexology.com/library/detail.aspx?g=296a065e-da7d-422c-b603-b7da54f4439c			

award

  1001 Enforcement of international arbitral awards: latest developments, by Elie Kleiman and Shaparak Saleh of Freshfields Bruckhaus Deringer LLP 1002 Enforcement of international arbitral awards: latest developments, by Elie Kleiman and Shaparak Saleh of Freshfields

	Bruckhaus Deringer LLP
	1003 Paris Court of Appeal, October 18 2011, 11/14286, note D Bensaude, Gaz Pal 2012, 24, p 11; Paris Court of Appeal, July
	13 2012, 12/11616, note D Bensaude, Gaz Pal 2012, 276, p 12.

  1032 Transfer of Arbitration Clauses in Chains of Contracts, by Elie Kleiman of Freshfields Bruckhaus 1033 French Court of Cassation 1st Civil Chamber, 27 March 2007 and French Court of Cassation Com., 5 March 1991 and French Court of Cassation 1st Civil Chamber, 30 October 2006 2. the disputes are related to the same legal relationship, and 3. The arbitral institution finds that arbitration agreements are compatible. 1034
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 of Rules on the Taking of Evidence in International Arbitration Adopted by a resolution of the IBA Council 29 May 2010 IBA Rules on Conflict of Interest IBA Guidelines on Conflicts of Interest in International Arbitration Adopted by resolution of the IBA Council on Thursday 23 October 2014 ICC International Chamber of Commerce ICC Rules The International Chamber of Commerce 2017 Rules of Arbitration (the ICC Rules of 2017) NYC Convention on the Recognition and Enforcement of Foreign Arbitral Awards of June 10, 1958 (the New York Convention), 330 U.N.T.S. 38 (1959) Brussels Regulation or Convention Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters Federal Arbitration Law UAE Federal Law No. 6 of 2018 Interim Registration Law Dubai Law No. 13 of 2008 regulating the Interim Real Estate Register in the emirate of Dubai The Penal Code The UAE Federal Law No. 3 of 1987 on the issuance of the Penal Code The Escrow Account Law Dubai Law No. 8 of 2007 On the Matter of Escrow Accounts for Real Abu Dhabi Court of Cassation decision number 859 for the year 2010 issued on 17 April 2011, [Exhibit 1]. Abu Dhabi Court of Cassation decision number 873 for the Judicial Year 3 issued on 22 October 2009 [Exhibit 21]. Abu Dhabi Court of Cassation decision number 457 for the Judicial Year 22 issued on 24 April 2002 [Exhibit 26] Abu Dhabi Court of Cassation decision number 136 for the year 2009 issued on 31 March 2009. Abu Dhabi Court of Cassation decision number 296 for the year 2009 issued on 27 May 2009. Abu Dhabi Court of Cassation decision number 353 for the year 2011 issued on 24 August 2011. Abu Dhabi Court of Cassation decision number 458 for the year 2009 issued on 26 July 2009. Abu Dhabi Court of Cassation decision number 58 for the year 2007, issued on 30 October 2007.Abu Dhabi Court of Cassation decision number 561 for the year 2011 issued on 16 June 2011. Abu Dhabi Court of Cassation decision number 814 for the year 2011 issued on 21 December 2011 Commercial. Abu Dhabi Court of Cassation decision number 924 for the year 2009 issued on 17 December 2009 Abu Dhabi Court of Cassation decision number 980 for the year 2010 issued on 23 February 2011 Abu Dhabi Court of Cassation Decision Number 83, 91 and 96 for the year 2011 issued on 23 November 2011 Abu Dhabi Court of Cassation Decision Number decision 481 for the year 2013 issued on 3 October 2013 Abu Dhabi Court of Cassation decision number 446 for the year 2010 issued on 18 August 2010 (Commercial) [Exhibit 56] Abu Dhabi Court of Cassation decision number 210 for the Judicial Year 15 issued on 17 May 1994 Abu Dhabi Court of Cassation decision number 578 for the year 2011 dated 15 May 2012 Abu Dhabi Court of Cassation decision number 193 for the year 1999 issued on 25 April 1999 [Exhibit 38] Abu Dhabi Court of Cassation decision number decision 404/18 for the year 1998 issued on 6 May 1997 [Exhibit 52] Dubai Court of Cassation decision number 17 for the year 2016 issued on 23 March 2016 Dubai Court of Cassation decision number 547 for the year 2015 (Real Estate Dispute) issued on 27 April 2016 [Exhibit 15] Dubai Court of Cassation decision number 613 for the year 2015 commercial issued on 18 September 2016 Dubai Court of Cassation decision number 188 for the year 2012 issued on 9 October 2012 Dubai Court of Cassation decision number 53 for the year 2011 judgment issued on 7 December 2011) Dubai Court of Cassation decision number 416 for the year 2015 judgment issued on 6 July 2015 Dubai Court of Cassation decision number 134 for the year 2006 [Exhibit 12] Dubai Court of Cassation decision number 195 for the year 2003 issued on 22 June 2003 [Exhibit 13] Dubai Court of Cassation decision number 41 for the year 2010 [Exhibit 14] Dubai Court of Cassation decision number 188 for the year 2006 issued on 13 March 2007 Dubai Court of Cassation decision number 239 for the year 2005 issued on 15 January 2006 Dubai Court of Cassation issued decision number 693 for the year 2015 issued on 10 April 2016 Dubai Court of Cassation decision number 532 for the year 2013 commercialDubai Court of Cassation, Civil Judgments, decision number 234 for the year 2006, issued on 26 December 2006 Dubai Court of Cassation decision number 364 for the year 2017, Commercial dispute issued on 20 August 2017 Dubai Court of Cassation decision number 318 for the year 2016 issued on 7 June 2017 "Green Tree Financial Corp. v. Bazzle; available online Oyez, www.oyez.org/cases/2002/02-634. Accessed 20 Aug. 2019. Annulment of international arbitral award: the French Conseil d'Etat makes first foray into the fiefdom of the civil Cassation Court by Andrew Tetley and Aurélie Lopez of Reed Smith on 23 December 2016, available online https://www.reedsmith.com/en/perspectives/2016/12/annulment-ofinternational-arbitral-award-the-fren Enforcing International Arbitral Awards in the UAE by Simon Roderick and Yacine Francis of

	Abbreviation	Full Name			
	CPC		UAE Federal Law No. 11 of 1992, the UAE Civil Procedure Code
	Repealed	Arbitration	Articles 203 until 218 of the CPC	
	Chapter					
	Civil Code or CTC	The UAE Civil Transactions Code UAE, Federal Law No. 5 of 1985
	DIFC Arbitration Law	The DIFC LAW No. 1 of 2008	
	ADGM Arbitration Law Arbitration Regulations 2015	
	CCP		French	Civil	Code	2016,	https://www.trans-
			lex.org/601101/mark_914000/french-civil-code-2016/
	DCC		The Dubai Court of Cassation	
	ADCC USC DIFC The UAE Companies Law GCC convention of 1996 UNCITRAL The Model Law or UNCITRAL Model Law BIT DIAC ADCCAC ICSID IBA IBA Rules on Taking LLC PJSC (Private) PJSC (Public) the English 1996 Arbitration Act The US Federal Arbitration Act ToR	The Abu Dhabi Court of Cassation The UAE Union Supreme Court Dubai International Financial Center UAE Federal Law No. 2 of 2015 (the UAE Companies Law) The GCC Convention for the Execution of Judgments, delegations, and Judicial Notifications (GCC convention of 1996), http://www.arbitrationlaw.com/files/free_pdfs/GCC%20Convention.pdf Tithe United Nations Commission on International Trade Law The UNCITRAL Model Law of the UNCITRAL Model Law on International Commercial Arbitration and adopted by the UNCITRAL on 21 June 1985 with amendments as adopted in 2006 Bilateral Investment Treaty Dubai International Arbitration Center Abu Dhabi Commercial Conciliation and Arbitration Center International Centre for Settlement of Investment Disputes between States and Nationals of Other States of 2006 International Bar Association Limited Liability Companies Private Joint Stock Companies Public Joint Stock Companies Arbitration Act 1996, CHAPTER 23, which regulates arbitration proceedings within the jurisdiction of England and Wales and Northern Ireland. available online http://www.legislation.gov.uk/ukpga/1996/23/data.pdf The United States Arbitration Act (Pub.L. 68-401, 43 Stat. 883, enacted February 12, 1925 IBA Estate Development Terms of Reference
	Evidence					

Imperialism, Sovereignty and the Making of International Law by Antony Anghie, 2007 edition

In the Matter of an Arbitration between Petroleum Development (Trucial Coast) Ltd. and the Sheikh ofAbu Dhabi, International Comparative Law Quarterly 247 (April 1952); International Law Reports 144[START_REF] Kaltim | EWHC 1842 (Comm) 1043 Decision by the French Supreme Court on 14 May 1996[END_REF], available online https://www.cambridge.org/core/journals/american-journal-of-international-law/article/arbitration-betweenpetroleum-development-trucial-coast-ltd-and-sheikh-of-abu-dhabi/C736D78098735810D8D2ACC801502705.

6 Arbitration and the Arab Middle East: Some Thoughts from a Commercial Practitioner By Howard Stovall http://cidra.org/winter_2010_newsletter_3

Source: Queen Mary University of London & White & Case, 2015 International Arbitration Survey

Hadef in Courts -A New Approach on Authority to Bind Companies to Arbitration in the UAE, available online http://www.hadefpartners.com/News/278/Hadef-in-the-Courts---A-New-Approach-on-Authority-to-Bind-Companiesto-Arbitration-in-the-UAE-

International Arbitration: Corporate attitudes and practices 2008 by PwC and Queen Mary University of London 2008, pg. 2, available online https://www.pwc.co.uk/assets/pdf/pwc-international-arbitration-2008.pdf

Towards a Science of International Arbitration: Collected Empirical Research by Christopher R. Drahozal, Richard W. Naimark, by Kluwer Law International; 1st edition, January 7, 2005

International Arbitration: Corporate attitudes and practices 2008 -PwC and Queen Mary University of London 2008

Multi-party and Multicontract arbitration mechanisms in international commercial arbitration a study on institutional rules of consolidation, joinder, and intervention from a Finnish perspective, Professor Dan Frände Project on Arbitration 2013, p. 345-347.

French Conseil d'Etat, Assembly, 9 November 2016, no. 388806, Société Fosmax LNG v. Groupement d'entreprises STS available online https://www.legifrance.gouv.fr/affichJuriAdmin.do?idTexte=CETATEXT000033364623

Enforcement of foreign judgments in the UAE -A new dawn, by Henry Quinlan, Adam Vause, Charlotte Leith and Sam Stevens of DLA Pipers; https://www.dlapiper.com/en/uk/insights/publications/2016/03/foreign-judgments-in-theuae/

Direct enforcement of ADGM Court judgments and arbitral awards into onshore Abu Dhabi, by Julian Bailey, Michael Turrini, and Magda Kofluk of White & Case LLP, https://www.whitecase.com/publications/alert/direct-enforcementadgm-court-judgments-and-arbitration-awards-onshore-abu-dhabi

 38 Legal developments and funding in the UAE, by Keith Hutchison of Clyde and Co., available online: https://www.clydeco.com/insight/article/legal-developments-and-funding-in-the-uae

Article 212.1 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Articles 23.2 and 53.1(d) of the UAE Federal Arbitration Law

Article 52 of the Federal Arbitration Law states "An arbitral award made in accordance with this Law shall be binding on the Parties, shall constitute res judicata, and shall be as enforceable as a judicial ruling, although to be enforced, a decision confirming the award must be obtained from theCourt" 

Article 54.1 of the Federal Arbitration Law states that "The decision of the Court in an action to set aside is final and can only be appealed inCassation" 

Article 56.1 states that "an action to set aside an arbitral award does not stay its enforcement. Nevertheless, the Court seized of the action to set aside the award may order a stay of enforcement if so requested by a Party showing good cause."

Article 55.2 of the Federal Arbitration Law states that "The chief justice of the Court or whoever he delegates from among its judges shall order the arbitral award confirmed and enforced within sixty days of submission of the request for its confirmation and enforcement, unless it finds one or more of the grounds for setting aside the award under section 1 of Article 53 of this Law"

Article 55 of the ADGM arbitration Regulations of 2015, available online: http://adgm.complinet.com/net_file_store/new_rulebooks/a/r/Arbitration_Regulations_2015.pdf

Article 57 of the ADGM arbitration Regulations of 2015, available online: http://adgm.complinet.com/net_file_store/new_rulebooks/a/r/Arbitration_Regulations_2015.pdf

Enforcement of foreign judgments in the UAE -A new dawn, by Henry Quinlan, Adam Vause, Charlotte Leith and Sam Stevens of DLA Pipers; https://www.dlapiper.com/en/uk/insights/publications/2016/03/foreign-judgments-in-theuae/

Litigation and enforcement in the United Arab Emirates: overview, by Bashir Ahmed, Chatura Randeniya and Mevan Kiriella Bandara, Afridi & Angell, 1 November 2018.

Enforcement of foreign judgments in the UAE -A new dawn, by Henry Quinlan, Adam Vause, Charlotte Leith and Sam Stevens of DLA Pipers; https://www.dlapiper.com/en/uk/insights/publications/2016/03/foreign-judgments-in-theuae/

ICCA'S GUIDE TO THE INTERPRETATION OF THE 1958 NEW YORK CONVENTION: A HANDBOOK FOR JUDGES, https://www.arbitrationicca.org/media/0/13365477041670/judges_guide_english_composite_final_revised_may_2012.pdf

 90 Article 238 of the CPC states "the rules laid down in the foregoing articles shall be without prejudice to the provisions of conventions between the UAE and other countries in this regard"

Enforcement of foreign arbitral awards in the UAE, Litigation Update 31 December 2013, by Henry Quinlan, Sam Stevens and Alan Kaminsk of DLA Piper; https://www.dlapiper.com/en/saudiarabia/insights/publications/2013/12/enforcement-of-foreign-arbitral-awards-inthe-uae/

In ADCC 679 of 2010 [Exhibit 49], the Court of Appeal refused to enforce a foreign award based on Article 235.e of the CPC, which provides, that an award should not be enforced if it conflicts with a decision or an order issued by a court in the UAE and therefore refused enforcement. The Court of Cassation reversed this decision and applied the provisions of the New York Convention.

DUBAI CASSATION COURT EMPHASISES ITS STRICT COMPLIANCE TO THE NEW YORK CONVENTION, by Hassan Arab & Marwa El Mahdy of Al Tamimi and Company; https://www.tamimi.com/law-update-articles/dubai-cassation-courtemphasises-its-strict-compliance-to-the-new-york-convention/

Article 5 of the New York Convention refers to nullity according to the "law of the country where the arbitration took place"

DUBAI CASSATION COURT EMPHASISES ITS STRICT COMPLIANCE TO THE NEW YORK CONVENTION, by Hassan Arab & Marwa El Mahdy of Al Tamimi and Company; https://www.tamimi.com/law-update-articles/dubai-cassation-courtemphasises-its-strict-compliance-to-the-new-york-convention/

Dubai Court of Cassation decision number 613 for the year 2015 commercial issued on 18 September 2016

Article 237 of the UAE companies' law number 8 for 1984 which is consistent with Article 83 of the UAE Commercial Companies' Law number 2 for 2015 provides

Dubai Court of Cassation decision number 613 for the year 2015 commercial issued on 18 September 2016

Important Judgment on Contractual Preconditions to Arbitration in the UAE by Hassan Arab of Al Tamimi and Co., https://www.lexismiddleeast.com/eJournal/2016-03-10_15/

ICSID/8 CONTRACTING STATES AND MEASURES TAKEN BY THEM FOR THE PURPOSE OF THE CONVENTION, available online: https://icsid.worldbank.org/en/Documents/icsiddocs/ICSID%208-Contracting%20States%20and%20Measures%20Taken%20by%20Them%20for%20the%20Purpose%20of% 20the%20Convention.pdf

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT Disputes, the case was between HUSSEIN NUAMAN SOUFRAKI, Claimant and THE UNITED ARAB EMIRATES, Respondent ICSID Case No. ARB/02/7; https://www.italaw.com/sites/default/files/case-documents/ita0799.pdf

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT Disputes, the case was between HUSSEIN NUAMAN SOUFRAKI, Claimant and THE UNITED ARAB EMIRATES, Respondent ICSID Case No. ARB/02/7; https://www.italaw.com/sites/default/files/case-documents/ita0799.pdf

Article 1.A of the GCC Convention for the Execution of Judgments, Delegations and Judicial Notifications (GCC convention of 1996), http://www.arbitrationlaw.com/files/free_pdfs/GCC%20Convention.pdf

Enforcing foreign judgments in Dubai by Tarek Shrayh, Al Tamimi and Co. https://www.tamimi.com/law-updatearticles/enforcing-foreign-judgments-in-dubai/

DCC

122/2008 122 Article 23.1 of the DIFC-LCIA Arbitration Centre Rules of the year 2016 123 DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007 124 ADCCAC Arbitration Rules of 2013, effective from 1st September 2013

Article 14 of the ADGM Arbitration Regulations of 2015 issued by The Board of Directors of the Abu Dhabi Global Market, in exercise of its powers under Article 6 (1) of Law No. 4 of 2013, effective from 17 December 2015

DCC 242 for 2008 dated 8 February 2009

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

F.A. Mann, "Lex Facit Arbitrum," in International Arbitration: Liber Amicorum for Martin Domke 157(Pieter Sanders Edition, 1967), reprinted in, 2 Arb. Int'l 241, 251 (1986) 

English Court of Appeal in Sulamerica CIA Nacional de Seguros SA and others v Enesa Engenharia SA and others, [2012] EWCA Civ 638

The English Commercial Court in Habas Sinai Ve Tibbi Gazlar Istihsal Endustrisi AS v. VSC Steel Company Ltd [2013] EWHC 4071 (Comm.)(Habas) 

The Enforcement of Awards Set Aside in the Country of Origin by Emmanuel Gaillard; available online: https://www.shearman.com/~/media/Files/NewsInsights/Publications/1999/01/The-Enforcement-of-Awards-Set-Asidein-the-Count__/Files/View-Full-Text/FileAttachment/IA_Enforcement-of-Awards-Set-Aside-in-Country-of__.pdf

138 French Court of Cassation dated 23 March 1994 / Société Hilmarton Ltd v Société Omnium de traitement et de valorisation (OTV), case number 92-15.137; summary available online http://newyorkconvention1958.org/index.php?lvl=notice_display&id=140

Ibid

Dubai Court of Cassation decision number 21 for the year 2003 Civil, issued on 13 April 2003

UAE Federal Law No. 6 of 2018 on Arbitration in Commercial Disputes

UAE Federal Law No. 6 of 2018 on Arbitration in Commercial Disputes

Article 2 of the Resolution No. 1 of 2001 concerning the regulation on the arbitration of disputes arising from securities and commodities transactions, issued pursuant to the Federal Law No. 4 of 2000 concerning the Emirates Securities & Commodities Authority.

This principle is no longer valid under the Federal Arbitration Law

Dubai Court of Cassation Decision number 10 for the year 1995 issued on 8 October 1995

Dubai Court of Cassation decision number 225 for the year 2005 issued on 12 December 2005 [Exhibit 55], and Dubai Court of Cassation Decision number 265 for the year 2007 issued on 3 February 2008

ADCC Case number 814 of 2011 issued on 21 December 2011 -Commercial

Dubai Court of Cassation Decision number 278 for the year 2008 issued on 14 April 2009

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

Dubai Court of Cassation on 24 November 2008 in challenge No. 185 / 2008 Commercial Challenge 

Redfern and Hunter on International Arbitration, Sixth Edition, Oxford University Press, Nigel Blackaby, Constantine Partasides, AlanRedfern, Martin Hunter, 2015 page 610, para 10.91 

DCC decision 236/2007 dated 3 Feb 2008, translated by Lexis Middle East

UAE Federal Law No. 6 of 2018 on Arbitration in Commercial Disputes

Article 55.1 of the Federal Arbitration Law states that "a party looking to enforce an arbitral award shall submit a request for its confirmation and enforcement with the chief justice of the Court." The Court is defined in Article 1 of the law as "The federal or local Court of Appeals agreed upon by the parties or in whose jurisdiction the arbitration is conducted"

Article 53.1 of the Federal Arbitration Law states that "An arbitral award can only be challenged by either an action for setting aside before the Court or during the pendency of an application to ratify the award"

Article 54.1 of the Federal Arbitration Law states that "The decision of the Court in an action to set aside is final and can only be appealed inCassation" 

Article 57 of the Federal Arbitration Law states that "A grievance may be filed against the Court's decision to grant or deny enforcement of an arbitral award before the competent Court of Appeal within thirty days from the date following notification"

Article 55.2 of the Federal Arbitration Law states that "The chief justice of the Court or whoever he delegates from

If a stay is ordered, it may require the party seeking the stay to provide a given security or monetary guarantee. The Court then has sixty days from the date of the stay order to decide the action to set aside" 184 Article 54.2 of the Federal Arbitration Law states that "An action to set aside an arbitral award shall be time barred after 30 days from the date of notification of the award by the party seeking to set it aside." It's worth noting that the day 30 time-limit for actions of annulment is likely to be a positive change for award creditors as compared with Repealed Arbitration Chapter of the CPC, however, it does not seem that this time-limit applies for defenses to enforcement of arbitral awards."185 Article 54.6 of the Federal Arbitration Law states that "The Court, when asked to set aside an arbitral award may, where appropriate and so requested by a party, suspend the setting aside proceedings for a period of time of up to sixty days in order to give the Arbitral Tribunal an opportunity to take any action or make any amendment to the form of the award as will eliminate the grounds for setting aside without affecting the substance of the award" 186 An example I have seen in DIAC Case 11/2016, where one of the arbitrators was challenged by one of the parties and ultimately recused from his position, the appointment by the DIAC to the replacement arbitrator nominated by the claimant consumed almost three months 187 Dubai Court of Cassation judgment number 75 for the year 2008 -commercial -dated 19 January 2009 [Exhibit 35]

Article 41.6 of the Federal Arbitration Law states that "Unless otherwise agreed by the Parties, the arbitral award shall be deemed issued at the place of arbitration as determined in accordance with Article 28 of this Law, notwithstanding that it may have been signed by the members of the Arbitral Tribunal outside the place of arbitration, and irrespective of how the award was signed, whether by all the members of the Arbitral Tribunal at one sitting or separately by each member to whom the award was forwarded for signature, or by electronic means"

Redfern and Hunter on International Arbitration, Sixth Edition, Oxford University Press, Nigel Blackaby, Constantine Partasides, AlanRedfern, Martin Hunter, 2015, page 362 para 5.31 

Article 213.5 of the UAE CPC, which is consistent with Article 8.1 of the new Federal Arbitration Law. However, the as per the Federal Arbitration Law, the plea that the court does not have jurisdiction (since the parties agreed to arbitration) must be raised "before submitting any request or plea on the merits" rather than before the first hearing.

Article 212.1 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Articles 23.2 and 53.1(d) of the UAE Federal Arbitration Law which states that:"where there is no agreement to follow specific procedures, the Arbitral Tribunal may adopt the procedures it considers appropriate, subject to the provisions of this Law and the absence of conflict with the fundamental principles of litigation and international agreements to which the State is party"

Article 38.1 of the Federal Arbitration Law states that "Failing designation by the Parties of the legal rules applicable to the substance of the dispute, the Arbitral Tribunal shall apply the substantive rules of the law it deems most closely connected to the dispute"

Article 41.4 of the Federal Arbitration Law states that "The award shall state the reasons upon which it is based, unless the Parties have agreed otherwise, or the law applicable to the arbitral proceedings does not require reasons to be given"

Article 212.5 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Article 12 and 41.5 of the Federal Arbitration Law

Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law

[START_REF]Symposium: Economic Competitiveness and the Law[END_REF]. 1 of the Federal Arbitration Law states that "Unless otherwise agreed by the Parties, the arbitral proceedings commence on the day following the date when the composition of the Arbitral Tribunal is completed"

Article 42.1 of the Federal Arbitration Law states that

Article 42.2 of the Federal Arbitration Law states that "The Arbitral Tribunal and either Party may, if no arbitral award is issued within the time period provided for in paragraph 1 of this article, request the Court to issue a decision extending the time period for issuing the arbitral award or terminating the arbitral proceedings, as necessary. The Arbitral Tribunal may extend such period under such conditions as it shall deem appropriate and its decision in this regard shall be final, unless otherwise agreed by the Parties"

See The good, the (not ) bad and uncertain : the impact of the UAE's new Federal Arbitration Law by Pinsent Masons, https://www.pinsentmasons.com/Global/UAE_Arbitration_law_update.pdf https://www.lexis.ae/2018/06/17/thegood-the-not-bad-and-the-uncertain-the-impact-of-the-uaes-new-federal-arbitration-law-pinsent-masons/

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

Dubai Court of Cassation Decision number 173 for the year 2010, rights, issued on 3 October 2010, The same meaning is reflected by DCC 156 for 2009 [Exhibit 45]

By way of example, Dr. Habib Al Mulla, Chairman of the Dubai International Arbitration Center, in a conference in DIFC, indicated that "the enforcement of arbitral awards in the Dubai Courts is a major concern." In the GAR event in the DIFC, Essam Al Tamimi indicated that "national courts sometimes set aside arbitral awards for silly reasons."

Dubai Court of Cassation Decision number 9 for the year 1996 issued on 13 July 1996[Exhibit 41] 

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

Part of this delay could be caused by arbitrators' getting over occupied with cases. However, smart arbitrators do not get over occupied, especially where that act as a chairman of a tribunal, it is well-know that the chairman of the tribunal assumes additional duties than co-arbitrators It is not recommended for any arbitrator to accept cases when he is over occupied, however, in case absolutely necessary and the arbitrator does that, he need not to accept a chair position to a tribunal, rather, he may act as a co-arbitrator. Again, this is if necessary to take the role.

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

ADCCAC Arbitration Rules of 2013, effective from 1st September 2013

Same was determined by DCC decision number 317 for 2009 and DCC decision number 157 for 2009 [Exhibit 44]

Article 214 of the UAE CPC which may corresponds, with some modifications, to Article 54.6 of the Federal Arbitration Law

Dubai Court of Cassation decision number 344 for the year 2009 -Civil, issued on 28 March 2010

Dubai Court of Cassation Decision number 178 for the year 1996 issued on25 January 1997 [Exhibit 3] 

The United Arab EmiratesCourt of Cassation Judgments 1998 -2003 (Arab & Islamic Laws) by Richard Price and AlTamimi, Essam; published by Brill; 1St Edition, December 3, 2004 

ADCC Case number 873 of 2009 issued on 22 October 2009

Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law

Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law

Dubai Cassation Petition 503/2003 issued on 15 May 2004, International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government ofDubai [Exhibit 24] 

which corresponds to Article 33.7 of the Federal Arbitration Law which states that "Unless otherwise agreed by the Parties, the hearing of witnesses, including experts, shall be conducted under the laws of the State"

Dubai Cassation Petition 503/2003 issued on 15 May 2004, International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government of Dubai

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

The UAE Evidence law number 10 of 1992.

Article 216.2 of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 54.5 of the Federal Arbitration Law

Dubai Cassation Petition 503/2003 issued on 15 May 2004, International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government ofDubai [Exhibit 24] 

Omer Eltom, The Emirates Law in Practice, p. 386, see Construction Management Guide Project Management and Claims Consultancy Services, available online http://www.cmguide.org/archives/3088

Article 211 of the repealed UAE CPC which corresponds to Article 33.7 of the Federal Arbitration Law which states that "Unless otherwise agreed by the Parties, the hearing of witnesses, including experts, shall be conducted under the laws of the State"

Article 41.2 of the UAE Evidence Law

Dubai Court of Cassation Decision number 10 for the year 1995 issued on 8 October 1995

Union Supreme Court decision number 556 for judicial year 24 issued on 19 April 2005

Abu Dhabi Court of Cassation decision number 486 for the year 2008 issued on 30 October 2008

Dubai Court of Cassation decision number 148 for the year 2008 commercial issued on 16 September 2008

Dubai Court of Cassation judgment number 75 for the year 2008 -commercial -dated 19 January 2009 [Exhibit 35]

Article 216.1 (c) of the CPC, which has the same wording of Article 53.1(g) of the Federal Arbitration Law

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

Dubai Court of Cassation judgment number 75 for the year 2008 -commercial -dated 19 January 2009 [Exhibit 35]

USC decision number 20 for judicial year 20 dated 12 December 1999,

Which is consistent with Articles 52 and 53.1 of the Federal Arbitration Law, with the distinction that the enforcement under the Federal Arbitration Law takes place before the Court of Appeal and can be challenged either by filing a grievance before the Court of Appeal or by filing a challenge before the Court of Cassation.

DCC Case number 186 of 1996 issued on 5 January 1997

Which is consistent with Articles 52 and 53.1 of the Federal Arbitration Law, with the distinction that the enforcement under the Federal Arbitration Law takes place before the Court of Appeal and can be challenged either by filing a grievance before the Court of Appeal or by filing a challenge before the Court of Cassation.

Dubai Court of Cassation Decision number 233 for the year 2007 -Civil -issued on 13 January 2008

which corresponds to Article 12 and 41.5 of the Federal Arbitration Law

The court established that "This wording indicates that one of the essential pieces of information that should be included in an arbitral award is the signature of the arbitrators, as this is the only evidence that the award legally exists. The absence of this will render the award subject to annulment. The Court considers that the sole viable exception to this is when the grounds, or part thereof, are attached to the page where the dispositive part is recorded and has been signed by all of the arbitrators. The exception works by effectively extending the effect of the signatures so that they include the grounds of the award. This fulfills the statutory requirement for all of the arbitrators to sign the award. Where the grounds of the award are issued in pages separate from the dispositive part of the award, all the pages of the award must be signed by all the arbitrators, in addition to the last page including the dispositive part. Failing this procedure, the award shall be invalid. Where one or more arbitrators decline to sign the award this shall be mentioned in the award, and in that case the award shall be valid with no omission or default, as long as it has been signed by the majority of the arbitrators."

Dubai Court of Cassation Decision number 233 for the year 2007 -Civil -issued on 13 January 2008

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

ADCC Petition No. 980 of 2010 issued on 23 February 2011

Petition No. 150 of 2007 issued on 16 October 2007

DCC Petition No.108 of 2009 issued on 12 March 2009

USC Petition No. 118 of the 23rd Judicial Year issued on21 January 2004 [Exhibit 23] 

Clyde & Co Succeeded in Nullifying DIAC Arbitral Awards Relating to Article 3 Of Law 13 Of 2008 Nassif BouMalhab and Susie Abdel-Nabi of Clyde and Co. Dubai, available online http://www.mondaq.com/x/173664/Property+Litigation/Clyde+Co+Succeeded+In+Nullifying+DIAC+Arbitral+Awards+Rel ating+To+Article+3+Of+Law+13+Of+2008

Article 409 of the Federal Law No. 7 of 2016 ("the UAE Penal Code")

With the exception of where the arbitral award in both the decision and reasoning (or part of it) exist in the same page, which is signed by all the arbitrators. This is extremely unlikely DCC 156 for 2009

DCC decision 102 for 2010 -Civil, DCC decision 128 for 2010 -Civil, DCC decision 403 for 2003 -Civil, DCC decision 148 for 2008 dated commercial 16 September 2008, DCC decision 362 for 2011 Civil and 273 for 2006

ADCC 55 for 2014 and ADCC 806 for 2013

Article 216.2 of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 54.5 of the Federal Arbitration Law

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

In technical terms, project consultants' have two major functions to the real estate developer 1) design or the building 2) the supervision on the main contractor and subcontractors

Doctrines in Support of Jurisdiction: An Overview -Al Tamimi & Company https://shar.es/18kz9Y

Which includes grounds to set aside an arbitral award, this is replaced by Articles 53 of the Federal Arbitration Law

Abu Dhabi Court of Cassation decision number 173 for the year 2014 issued on 24 June 2014

Important Judgment on Contractual Preconditions to Arbitration in the UAE by Hassan Arab of Al Tamimi and Co., https://www.lexismiddleeast.com/eJournal/2016-03-10_15/. Dubai Court of Cassation Case Number 75 for the year 2015 issued on 12 August 2015; also see the same article on: https://www.lexology.com/library/detail.aspx?g=b3d28445-9d19-4cba-a3d7-6f462f0da64b

Article 54.1 of the Federal Arbitration Law states that "The decision of the Court in an action to set aside is final and can only be appealed in Cassation"

Article 57 of the Federal Arbitration Law states that "A grievance may be filed against the Court's decision to grant or deny enforcement of an arbitral award before the competent Court of Appeal within thirty days from the date following notification"

Which is consistent with Articles 52 and 53.1 of the Federal Arbitration Law, with the distinction that the enforcement under the Federal Arbitration Law takes place before the Court of Appeal and can be challenged either by filing a grievance before the Court of Appeal or by filing a challenge before the Court of Cassation.

Article 212.5 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Articles 12 and 41.5 of the Federal Arbitration Law
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Decision by the Dubai Court of Cassation number 547/2015 (Real Estate Dispute) dated 27 April 2016 [Exhibit 15]

Dubai Court of Cassation Decision number 88 for the year 2001 issued on 29 April 2001 -Civil

Article 212.1 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Articles 23.2 and 53.1(d) of the UAE Federal Arbitration Law

Dubai Court of Cassation Decision number 88 for the year 2001 issued on 29 April 2001 -Civil

Dubai Court of Cassation Decision number 40 for the year 2004 commercial issued on 26 September 2004 

Which is relevant to Article 53.1(f) of the Federal Arbitration Law

Which is consistent with Articles 53.1(b) and 53.1(c) of the Federal Arbitration Law

DCC Petition No. 51 of 2005 issued on 28 May 2005 [Exhibit 42].

Abu Dhabi Court of Cassation decision number 351 for the year 2014 issued on 26 June 2014

DCC Petition No. 51 of 2005 issued on 28 May 2005 [Exhibit 42].

Dubai Court of Cassation decision number 209 for the year 2004 issued on 20 March 2005 [Exhibit 43]
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Dubai Court of Cassation Decision number 10 for the year 1995 issued on 8 October 1995

Enforcement of Arbitral Awards in The UAE Courts by Sanjay Patel, available online: https://www.adjudication.org/resources/articles/enforcement-arbitral-awards-uae-courts

Recent Rulings on Arbitration by Dubai Courts, by Hassan Arab, Al Tamimi & Co., available online https://www.tamimi.com/law-update-articles/recent-rulings-on-arbitration-by-the-dubai-courts/

issued on 21 December 2011 -Commercial

The European, Middle Eastern and African Arbitration Review 2016 by Ian Clarke, Anna Gee, Charles Lilley and Polly Lockhart of Berwin Leighton Paisner LLP, 19 October 2015, https://globalarbitrationreview.com/insight/the-europeanmiddle-eastern-and-african-arbitration-review-2016/1036963/united-arab-emirates

 382 Commercial dispute dated 20 August

2017 383 Enforcement of Arbitral Awards in The UAE Courts by Sanjay Patel, available online https://www.adjudication.org/resources/articles/enforcement-arbitral-awards-

uae-courts 384 Abu Dhabi Court of Cassation decision number 193 for the year 1999 issued on 25 April 1999, translated by Lexis Middle East

Dubai Court of Cassation decision number 17 for the year 2001 issued on 10 March 2001 [Exhibit 50]

Union Supreme Court decision number 676 for the year 2009 issued on 28 October 2009 [Exhibit 40]

Arbitral awards vs Public Order by James O Wilson published on December 2017, available online https://www.stalawfirm.com/en/blogs/view/arbitration-award-vs-public-order.html

Dubai Court Judgment Concerning Severability and Public Policy in Arbitral Awards by Dr. Hassan Arab -Partner, Dispute Resolution in Al Tamimi and Co, available online https://www.tamimi.com/law-update-articles/dubai-court-judgmentconcerning-severability-and-public-policy-in-arbitral-awards/

Article 212.1 of the Repealed Arbitration Chapter of the UAE CPC, which is consistent with Articles 23.2 and 53.1(d) of the UAE Federal Arbitration Law

Dubai Cassation Petition 503/2003 issued on 15 May 2004, International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government ofDubai [Exhibit 24] 

Dubai Court of Cassation Decision number 173 for the year 1996 issued on16 March 1997 

Article 53.1(h) of the UAE Federal Arbitration Law

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

Article 23.1 of DIFC Rules of 2016, effective from 1 October 2016, available online http://www.difc-lcia.org/arbitrationrules-2016.aspx

Article 19.2 of the UAE Federal Arbitration Law, translated by Al Tamimi and Co. https://www.tamimi.com/crmmedia-uploader/fileupload/server/php/files/UAE%20Arbitration%20Law%20-%20Federal%20Law%20No%20%206%20of%202018.pdf

So you think you can arbitrate, by Omar Khodeir. Al Tamimi and Partners, https://www.tamimi.com/law-updatearticles/so-you-think-you-can-arbitrate-1/

 420 Arbitration in the UAE by Jeremy Glover and Ahmed Ibrahim of Fenwick Elliott, available online https://www.fenwickelliott.com/research-insight/newsletters/international-quarterly/arbitration-in-uae

Commentary on the UAE's New Arbitration Law -Litigation, Mediation, Article by Essam Al Tamimi and Sara Koleilat-Aranjo, available online http://www.mondaq.com/x/726276/Arbitration+Dispute+Resolution/Commentary+On+The+UAEs+New+Arbitration+ Law

 422 The New Arbitration Law -Hadef & Partners by: Adrian Chadwick and Wesley Wood, available online http://www.hadefpartners.com/News/335/The-New-Arbitration-

Law 423 Hadef in Courts -A New Approach on Authority to Bind Companies to Arbitration in the UAE, available online http://www.hadefpartners.com/News/278/Hadef-in-the-Courts---A-New-Approach-on-Authority-to-Bind-Companiesto-Arbitration-in-the-UAE-424 The UAE Federal Arbitration Law, 2018-Publications -Eversheds Sutherland International, available online https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/global/MiddleEast/unitedarab-emirates/the-uae-federal-arbitration-law-2018

Laws of the UAE and Islamic Finance | Page 175 -UAE Laws and Challenging an Arbitral award in the UAE Courts by Karim Nassif, a former Partner at Baker & McKenzie Dubai

United Arab Emirates: International Arbitration 2011 by Dr. Gordon Blanke, a partner Baker & McKenzie Dubai and Karim Nassif a partner at CVML Law, available online:

Which is relevant to Article 53.1(f) of the Federal Arbitration Law

Article number 154 of the UAE Federal Commercial Companies Law number 2 of 2015

Which is consistent with Articles 53.1(b) and 53.1(c) of the Federal Arbitration Law

Article 17 of REGULATION (EU) No 1215/2012 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (Brussels Regulation)

UAE Federal Law No. 2 of 2015 (the UAE Companies Law)

Article 112 of the Constitution of the UAE of 1971, as amended.

UAE; Application of the law with regard to time and public policy, by Hassan Arab of Al Tamimi and Co. https://www.tamimi.com/law-update-articles/uae-application-of-the-law-with-regard-to-time-and-public-policy/

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

Dubai Court of Cassation decision number 204 for the year 2008 issued on 21 October 2008 [Exhibit 29]

Washington Real Estate Fundamentals by Kathryn J. Haupt, Rockwell Publishing, 2006 Edition, Real Estate Business

French Civil Code 2016, https://www.trans-lex.org/601101/mark_914000/french-civil-code-2016/

Dubai Court of Cassation decision number 220 for the year 2004 issued on 17 January 2005 [Exhibit 53]

Dubai Court of Cassation decision number 386 for the year 2015 -Real Estate Dispute [Exhibit 17]

Ibid

Article 237 of the UAE Companies' Law number 8 for 1984 which is consistent with Article 83 of the UAE Commercial Companies' Law number 2 for 2015 provides

Dubai Court of Cassation decision number 613 for the year 2015 commercial issued on 18 September 2016

Dubai Court of Cassation decision number 137 for the year 2015 issued on 24 Feb 2016 [Exhibit 39]. translated by Lexis Middle East

A Curb on the Jurisdiction of the DIFC Courts? 4 August 2016 XXIV Barristers' Chambers, https://xxiv.co.uk/a-curb-onthe-jurisdiction-of-the-difc-courts/

Article 24 of DIFC Law No. 10 of 2004 (DIFC Court Law) 

A Curb on the Jurisdiction of the DIFC Courts? 4 August 2016 XXIV Barristers' Chambers; https://xxiv.co.uk/a-curb-onthe-jurisdiction-of-the-difc-courts/

See DIFC Courts' update: the Conduit Jurisdiction Dilemma by Diego Carmona of Al Tamimi and Co; September 2018; https://www.tamimi.com/law-update-articles/difc-courts-update-the-conduit-jurisdiction-dilemma/

Report by BLP Middle East http://www.blplaw.com/expert-legal-insights/articles/dubais-new-judicial-tribunal-callsinto-question-difc-courts-conduit-jurisdiction

Legal and regulatory risks for the finance sector, Easier enforcement of judgments and arbitral awards in onshore Abu Dhabi, by Yacine Francis of Allen & Overy; available online http://www.allenovery.com/publications/engb/lrrfs/middleeastandafrica/Pages/Easier-enforcement-of-judgments-and-arbitral-awards-in-onshore-Abu-Dhabi.aspx

ADCCAC Arbitration Rules of 2013, effective from 1st September 2013

Article 14 of the ADGM Arbitration Regulations of 2015 issued by The Board of Directors of the Abu Dhabi Global Market, in exercise of its powers under Article 6 (1) of Law No. 4 of 2013, effective from 17 December 2015

Abu Dhabi Court of Cassation Decision number 58 for the year 2007, issued on 30 October 2007

Dubai Court of Cassation decision number 108 for the year 2009 issued on 12 March 2009

Dubai Court of Cassation decision number 14 for the year 2012 issued on 16 September 2012.

Dubai Court of Cassation Judgment No. 188/2006 issued on 13 March 2007 

Dubai Court of Cassation decision number 155 for the year 2015 issued on 16 December 2015 [Exhibit 5]

Dubai Court of Cassation decision number 73 for the year 2010 -Civil, issued on 9 May 2010

Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law

Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law

Dubai Court of Cassation decision number 277 for the year 2002 issued on 13 October 2002

Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law

Article 216.1 (c) of the CPC, which has the same wording of Article 53.1(g) of the Federal Arbitration Law

Dubai Court of Cassation Decision number 403 for the year 2003 issued on 13 March 2004

Decision by the Dubai Court of Cassation number 547/2015 (Real Estate Dispute) dated 27 April 2016 [Exhibit 15]

Article 35 of ADGM Arbitration Regulations of 2005, in exercise of its powers under Article 6(1) of Law No. 4 of 2013 concerning the Abu Dhabi Global Market issued by His Highness the Ruler of the Emirate of Abu Dhabi, available online http://adgm.complinet.com/net_file_store/new_rulebooks/a/r/Arbitration_Regulations_2015.pdf

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

ADCCAC Arbitration Rules of 2013, effective from 1st September 2013

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

Decision by the English Court of Appeal in UBS Securities LLC v HSH Nordbank AG, [2009] EWCA Civ 585

The English House of Lords in Overseas Union Insurance Ltd v AA Mutual International Insurance Co Ltd [1988] 2 Lloyd's Rep 63, 67; see Opinion of the Lords of Appeal for premium Nafta judgment; available online https://www.tradewindsnews.com/incoming/article265140.ece5/binary/Premium%20Nafta%20Products%20v%20Fili %20Shipping%20-%20Lords%20appeal%20-%20Oct%20%202007

Dubai Court of Cassation decision number 73 for the year 2010 -Civil, issued on 9 May 2010

This is the same conclusion of Noble Energy Inc. and Machalapower Cia. Ltda. v The Republic of Ecuador and Consejo Nacional de Electricidad, ICSID Case No. ARB/5/12, Decision on Jurisdiction (5 March 2008) ("Noble Energy") [Exhibit 63]

Gary B. Born, International Commercial Arbitration (2009), at pages 2067 to 2076[Exhibit 77] 

Redfern and Hunter on International Arbitration, Sixth Edition, Oxford University Press, Nigel Blackaby, Constantine Partasides, AlanRedfern, Martin Hunter, 2015, page 132 [Exhibit 58] 

Decision by English House of Lords in "Premium Nafta; Premium Nafta Products Ltd and others v Fili Shipping Co Ltd and others [2007] UKHL [Exhibit 64]

Decision by the Dubai Court of Cassation number 547/2015 (Real Estate Dispute) dated 27 April 2016 [Exhibit 15]

Decision by arbitral tribunal under ICSID Rules in "Cambodia Power"; Cambodia Power Company v. Kingdom of Cambodia (ICSID Case No. ARB/09/18), Decision on Jurisdiction (March 22, 2011) [Exhibit 62]

Decision by the English Court of Appeal in UBS Securities LLC v HSH Nordbank AG [2009] EWCA Civ 585

In Noble Energy arbitration under the ICSID Rules, Noble Energy Inc. and Machalapower Cia. Ltda. v The Republic of Ecuador and Consejo Nacional de Electricidad, ICSID Case No. ARB/5/12; [Exhibit 63]

Cambodia Power Company v. Kingdom of Cambodia (ICSID Case No. ARB/09/18), Decision on Jurisdiction (March 22, 2011) [Exhibit 62]

Klöckner Industrie-Anlagen GmbH, Klöckner Belge SA and Klöckner Handelsmaatschappij BV v United Republic of Cameroon and Société Camerounaise des Engrais, ICSID Case No. ARB/81/2, Award[START_REF]Klöckner Belge SA and Klöckner Handelsmaatschappij BV v United Republic of Cameroon and Société Camerounaise des Engrais[END_REF] 

Searching for gravity: High Court applies Fiona Trust presumption in a multi-contract situation February 18 2016 Contributed by Clifford Chance LLP by Marie Berard and Anna Kirkpatrick, available online: https://www.cliffordchance.com/briefings/2016/02/searching_for_gravityhighcourtappliesfion.html

Decision by the English Court of Appeal in Case C v D1 and others; [2015] EWHC 2126 (Comm) [Exhibit 68]

Monde Petroleum SA v Western Zagros Ltd [2016] EWHC 1472 (Comm) (28 June 2016), see online; https://www.casemine.com/judgment/uk/5b2897da2c94e06b9e19c501

Inconsistent dispute resolution clauses -English court emphasizes presumption that parties' intention must be for "onestop adjudication"

Paris Court of Appeal, Ch. lere, Societe Empresa de Telecomunicaciones de Cuba SA (ETECSA) v Telefonica Antillana SA and SNC Banco Nacional de Comercio Exterior, Paris Court of Appeal, Ch. lere, section C, Decision of 16 November 2006.

Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions, Prof. By Bernard Hanotiau 2005 Edition, P. 140 and 141 [Exhibit 75]

Decision of the French Supreme Court Kaeuffer v. Bastuck and others, 2 nd Civ. Ch. 30 March 2000, 18 ASA Bull 381 (2000), see Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions, Prof. By Bernard Hanotiau 2005 Edition, P. 134

Decision by the US Court of Appeals in Shaw's Supermarkets,Inc. v. United Food and Commercial Workers Union; 321 F.3d 251 (1st Cir. 2003) [Exhibit 71] 

DirecTV Latin Am., LLC v. Park 610 LLC, 691 F. Supp. 2d 405, 406 n. 6 (S.D.N.Y. 2010)

For an illustration of judicial reluctance to order consolidation unless the agreement of all parties is express, see the US courts, e.g. inStolt-Nielsen SA v Animal Feeds Intern Corporation 2008 WL 4779582 (2nd Cir. 4 November 2008); Glencore Ltd v Schnitzer Steel Products 189 F.3d 264, 265-266 (2nd Cir. 1999); Champ v Siegel Trading Co. 55 F.3d.269 (7th Cir. 1995).

Alberta Ltd. v. Money's Mushrooms Ltd. [2003[START_REF] Aynes | Alberta") Decision by the Swiss Federal Tribunal[END_REF] Decision No. 4A-103/2011[START_REF] Aynes | Alberta") Decision by the Swiss Federal Tribunal[END_REF], in which an arbitration clause contained in a license agreement was held to be wide enough to cover a dispute arising out of a connected sale-and-purchase agreement; see Redfern and Hunter on International Arbitration, Sixth Edition, Oxford University Press, Nigel Blackaby, Constantine Partasides, AlanRedfern, Martin Hunter, 2015, pages 94 [Exhibit 59] 

Article 10 of the International Chamber of Commerce 2017 Rules of Arbitration (the ICC Rules of 2017)

Gary B. Born, International Commercial Arbitration (2009), at pages 2067 to 2076[Exhibit 77] 

Redfern and Hunter on International Arbitration, Sixth Edition, Oxford University Press, Nigel Blackaby, Constantine Partasides, AlanRedfern, Martin Hunter, 2015, page 196 para 2.242 

Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (2009), at pages 157 to 161

Redfern and Hunter on International Arbitration, Sixth Edition, Nigel Blackaby, Oxford University Press, Constantine Partasides, AlanRedfern, Martin Hunter, 2015, page 376, para 5.95 

Decision by the US Court of Appeals in Shaw's Supermarkets,Inc. v. United Food and Commercial Workers Union; 321 F.3d 251 (1st Cir. 2003) [Exhibit 71] 

Decision by the US Supreme Court in Green Tree Financial Corp. vs. Bazzle, 539 U.S. 444, 123 S.Ct. 2402Ct. (2003Ct. ) [2009] ] EWCA Civ 585[ Exhibit 70] 

Decision by the US Court of Appeals in Shaw's Supermarkets,Inc. v. United Food and Commercial Workers Union; 321 F.3d 251 (1st Cir. 2003) [Exhibit 71] 

In England, the Privy Council is the body of advisers to the Kingdom of England. Its members are often senior members of the House of Lords and the House of Commons, together with leading churchmen, judges, diplomats and military leaders

Law and Practice of International Commercial Arbitration, A. Redfern, M. Hunter.Blackaby and C. Partasides (2004) p.31 referring toRawding and Seeger, op, cit, 

Ibid

Decision by the Dubai Court of Cassation number 547/2015 (Real Estate Dispute) dated 27 April 2016 [Exhibit 15]

Article 1524 of the CCP states "No recourse may be had against an order granting enforcement of an award, except as provided in Article 1522, paragraph 2. However, an action to set aside an award shall be deemed to constitute recourse against the order of the judge having ruled on enforcement or shall bring an end to said judge's jurisdiction, as regards the parts of the award which are challenged."

NML v Argentina: NML v Argentina: Supreme Court tightens waiver of sovereign immunity test by Elie Kleiman and Julie Spinelli of Freshfields Bruckhaus Deringer LLP

Dilatory challenges of awards and fraudulent arbitration proceedings in crosshairs, Elie Kleiman and Yann Dehaudt-Delville of Freshfields Bruckhaus Deringer LLP, available online:

The Paris Court of Appeal in Valery Belokon v The Kyrgyz Republic (21 February 2017) case No. 15/01650, see Paris Court sets aside UNCITRAL investment award against Kyrgyzstan on grounds of money laundering, available online http://piladvisorygroup.org/paris-court-sets-aside-uncitral-investment-award-kyrgyzstan-grounds-money-laundering

French Conseil d'Etat, Assembly, 9 November 2016, no. 388806, Société Fosmax LNG v. Groupement d'entreprises STS available online https://www.legifrance.gouv.fr/affichJuriAdmin.do?idTexte=CETATEXT000033364623

See, FRANCE. Charles Nairac. White & Case, available online https://docplayer.net/60015980-France-charles-nairacwhite-case.html, para 19

840 SAS Sirec v Metalmonde Steel Lts, Paris Court of Appeal, June 25, 2013, RG case number 12/01461, General Reports of the XIXth Congress of the International

Academy 841 See, FRANCE. Charles Nairac. White & Case, available online https://docplayer.net/60015980-France-charles-nairacwhite-case.html, para 19

'L'exécution des sentences annulées dans leur pays d'origine'. In English, The execution of the annulled awards in their country of origin; by Emmanuel Gaillard Emmanuel Gaillard, Professeur a l'Universite de Paris XII Professor at the Universite de Paris XII, available online: https://www.shearman.com/-/media/Files/NewsInsights/Publications/1998/01/Lexcution-des-sentences-annules-dansleur-pays-d__/Files/IA_JDI-Sentences-annulees-dans-leur-pays-d-origi__/FileAttachment/IA_JDI-Sentencesannulees-dans-leur-pays-d-origi__.pdf?la=en&hash=9A0EE9F57BE16D2C11BC8877153A8316C481D317

Enforcement of arbitral awards in France, Reed Smith LLP, 29 July 2008, available online https://www.lexology.com/library/detail.aspx?g=296a065e-da7d-422c-b603-b7da54f4439c

Practical Law: Arbitration procedures and practice in UK (England and Wales): overview, Stephen Jagusch and Epaminontas E Triantafilou Quinn Emanuel Urquhart & Sullivan LLP, available online: https://uk.practicallaw.thomsonreuters.com/4-502-1378?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1

 890 English Courts Set Aside Award on Grounds of Serious Irregularity by Herbert Smith Freehills LLP, Kluwer Arbitration Blog, Maguelonne de Brugiere/March 24, 2015 

Source: Queen Mary University of London & White & Case, 2015 International Arbitration Survey

Legal developments and funding in the UAE 27 June 2016, by Keith Hutchison of Clyde and Co., https://www.clydeco.com/insight/article/legal-developments-and-funding-in-the-uae

For full list of cancelled projects issued by Dubai Courts, see online https://www.zawya.com/mena/en/story/List_of_officially_cancelled_projects_in_Dubai-ZAWYA20140609033034/

For full list of cancelled projects issued by Dubai Courts, see online: https://www.zawya.com/mena/en/story/List_of_officially_cancelled_projects_in_Dubai-ZAWYA20140609033034/

Impact of Economic and Financial Crisis in the Construction Industry, by Professor PhD Tudor NISTORESCU PhD Student Cristina PLOSCARU University of Craiova, available online https://mnmk.ro/documents/2010/3NistorescuFFF.pdf

Abu Dhabi Court of Cassation Judgment number 859 for the year 2010 dated 17 April 2011, [Exhibit 1]

In Sourcing and Licensing Agreements Governed by New York Law, Think Twice About a Gross Negligence Carve-out to a Limitation on Liability by Adam Chernichaw of White & Case LLP, available online https://www.whitecase.com/publications/article/sourcing-and-licensing-agreements-governed-new-york-law-thinktwice-about-gross

Article 52 of the Federal Arbitration Law states "An arbitral award made in accordance with this Law shall be binding on the Parties, shall constitute res judicata, and shall be as enforceable as a judicial ruling, although to be enforced, a decision confirming the award must be obtained from theCourt" 

Article 54.1 of the Federal Arbitration Law states that "The decision of the Court in an action to set aside is final and can only be appealed in cassation"

Article 56.1 states that "an action to set aside an arbitral award does not stay its enforcement. Nevertheless, the Court seized of the action to set aside the award may order a stay of enforcement if so requested by a Party showing good cause."

Article 55.2 of the Federal Arbitration Law states that "The chief justice of the Court or whoever he delegates from among its judges shall order the arbitral award confirmed and enforced within sixty days of submission of the request for its confirmation and enforcement, unless it finds one or more of the grounds for setting aside the award under section 1 of Article 53 of this Law"

The title here is about limiting the grounds to set aside arbitral awards. However, adding these grounds should ultimately lead to limiting them since the list of grounds to set aside awards will be exhaustive. As such, the UAE judges will need to identify a particular ground in the list to set aside awards, which eventually will make it increasingly difficult to set aside awards.

Annulment of international arbitral award: the French Conseil d'Etat makes first foray into the fiefdom of the civil Cassation Court by Andrew Tetley and Aurélie Lopez of Reed Smith on 23 December 2016, available online https://www.reedsmith.com/en/perspectives/2016/12/annulment-of-international-arbitral-award-the-fren. Also see French Conseil d'Etat, Assembly, 9 November 2016, no. 388806, Société Fosmax LNG v. Groupement d'entreprises STS available online https://www.legifrance.gouv.fr/affichJuriAdmin.do?idTexte=CETATEXT000033364623
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Article 216.1(C) of the Repealed Arbitration Chapter of the UAE CPC, which is the same wording in Article 53.1(g) of the Federal Arbitration Law

Dubai Court of Cassation judgment number 75 for the year 2008 -commercial -dated 19 January 2009 [Exhibit 35]

Dubai Court of Cassation Decision number 173 for the year 1996 issued on16 March 1997 

DIAC Arbitration Rules of 2007, issued by Decree No. 11 for the year 2007 by H.H. the Ruler of Dubai on the 6 th of May 2007

Which is relevant to Article 53.1(f) of the Federal Arbitration Law

Which is consistent with Articles 53.1(b) and 53.1(c) of the Federal Arbitration Law

This Article is consistent with Article 203(4) of the Civil Procedure Law provides: "An agreement to arbitrate shall not be valid unless when made by the persons having the competency to the right for relinquishment of the litigated right."

Article number 154 of the UAE Federal Commercial Companies Law number 2 of 2015

Article 601 of the Code of Civil Procedure: "If the judge declares the motion admissible, he will rule in the same judgment on the merits of the litigation save where there is need for a further investigation."

Article (6) of the Federal Arbitration Law

Enforcement of Foreign Arbitral awards in the United Arab Emirates By Gregory Mayew and Mark Morris

Dubai Court of Cassation decision number 225 for the year 2005 issued on 12 December 2005 [Exhibit 55]

Article 404 of the Federal Law No. 7 of 2016, which introduces sweeping reforms to the 1987 ("penal code")

This is taken from the 2017 Arbitration Rules and 2014 Mediation Rules (English version), available online;

Arbitral awards vs Public Order by James O Wilson published on December 2017, available online https://www.stalawfirm.com/en/blogs/view/arbitration-award-vs-public-order.html

Dubai Cassation Petition 503/2003 issued on 15 May 2004, International Bechtel Co. Ltd. v. Department of Civil Aviation of the Government ofDubai [Exhibit 24] 

Abu Dhabi Court of Cassation Judgment 1379 for the year 2009

Evidence of apparent authority: in this case, the claimant was successful in proving apparent authority when it introduced into the evidence that: (i) the invoice issued by the agent carried the respondent's name and stamp (ii) the agreement was printed on a white paper showing the signatory of the Agent for the principal, and

(iii)
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Dubai Court of Cassation Judgment number 403 for the year 2001

Evidence of apparent authority: in this case, the claimant was permitted to establish an agency relationship when it proved that the documents in dispute were printed on the letterhead of the respondent (the principal) and included its name, telephone number, fax number, trademark, and stamp. The principal failed to take any action to prevent such use.

Dubai Court of Cassation Judgment 379 for 1997

Evidence of apparent authority: in this case law, the claimant was successful in proving apparent authority when it introduced into evidence that the agreement was signed in the principal's offices. Further, the claimant in this case received a receipt voucher for money paid that was stamped by the principal.

Abu Dhabi Court of Cassation case number 145 for 1993

Evidence of apparent authority: in this case, the claimant was successful in proving apparent authority when it introduced into the evidence that it was using the offices of the principal and its letterhead.

Union Supreme Court Decision 62 for 2004

Evidence of apparent authority: in this case, the claimant was successful in proving apparent authority when it introduced into evidence that the agent was an employee for the principal; it was habitual for the agent to sign such contracts, the principal was aware of the agent's acts, the agent had a contract template which includes the principal's name, telephone and fax numbers, and stamp.

The Following are additional 19 judgments rendered by the UAE Supreme Courts where these decisions have applied the Apparent Authority doctrine to prove the Agency relationship. As per the Abu Dhabi Court of Cassation decision number 439 / 24, the Court refused the joint and several liability of the holding company since the stamp of such holding company is not available. This may reflect that the stamp is a reasonably persuasive evidence for joint liability under UAE law.

The principle above was repeated by the Dubai Court of Cassation judgment 55 for 2007 [Exhibit 34], where the court confirmed that: "It's established as per the jurisprudence of this court that each shareholder in a limited liability company shall be liable only to the extent of his share in the capital. However, as an exception of this principle is what the law established to set aside this principle when the shareholder has used this principle for as a means or cover for his actions and the actions he took contrary to the company's Article of Association, which entail prejudice to the other shareholders or creditors as long as these actions involve fraud, deceit or gross negligence. In this case, the principle of limiting the responsibility of the shareholders within the limits of their stake in the capital is not applicable; the shareholders will be liable in his personal capacity for such acts so that the impact of such acts extends to his own money." 592

Practical Case Study on Piercing the Corporate Veil

I was acting, as a counsel, in an arbitration case on behalf of a claimant. Piercing the corporate veil was obvious, in my view, for the following reasons:

-All the receipts for the purchase price in the agreement were received by the holding company with its stamp, letterhead and signature to all the receipts.

-

All progress reports on the project were issued by the holding company, which demonstrates that any reasonable person would reasonably conceive that the holding company is responsible for the execution of the agreement.

-

All media reports on the project were issued by the officers of the holding company in the public newspapers and its official websites.

However, despite the claim being successful with respect to the subsidiary, the arbitral tribunal denied piercing the corporate veil on the holding company and issued the award against the LLC subsidiary alone. Luckily, the 591 For domestic awards, appeal against enforcement is available only in case of denying enforcement of an award not in case of granting enforcement. Article 1460 of the CCP states: "The judge acting in support of the arbitration shall rule by way of an order against which no recourse can be had. However, such order may be appealed where the judge holds that no appointment need be made for one of the reasons stated in Article 1455."

Article 1500 of the CCP reads:

"An order denying enforcement may be appealed within one month following service (signification) thereof. If it is appealed, and if one of the parties so requests, the Court of Appeal shall rule on an appeal or application to set aside the award, provided that the time-limit for such appeal or application has not expired."

On 25 November 1958, France signed the Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958, 'the New York Convention' By virtue of international conventions, and particularly the New York Convention, to which France is a party, it is typically easier to execute abroad an arbitral award issued in France than a court judgment issued in France; it generally takes between ten days and a few weeks.

Under the 2011 reform, forced execution of the award can be pursued despite any pending actions against either the award itself or the enforcement order, except when the competent appellate judge finds that execution could cause grave harm to the rights of one of the parties and suspends execution or sets conditions for execution (Article 1526, CCP).

Grounds to set aside domestic awards: In domestic arbitration, an action to set aside an award can be made on limited grounds laid down in Article 1492 of French Code of Civil Procedure, which states that: "An award may only be set aside where: (1) the arbitral tribunal wrongly upheld or declined jurisdiction; (2) the arbitral tribunal was not properly constituted; (3) the arbitral tribunal ruled without complying with the mandate conferred upon it; or (4) due process was violated; or (5) the award is contrary to public policy; or (6)

The award failed to state the reasons upon which it is based, the date on which it was made, the names or signatures of the arbitrator(s) having made the award; or where the award was not made by majority decision."

Grounds to set aside International awards: The French law provides limited legal grounds for an action to set aside an award or appeals against an exequatur. These grounds are set out in Articles 1520 and 1525 of the Code of Civil Procedure, whereby any plea regarding points of law in the award cannot be relied upon before the French courts. Article 1520 of the CCP states that: "An award may only be set aside where: (1) if the arbitral tribunal wrongly upheld or declined jurisdiction;

(iii) The arbitral tribunal awards more than the relief sought by any of the Parties, (iv)

The arbitral tribunal does not respect due process, or (v)

The arbitral award does not provide reasons.

Award contrary to public policy: including circumstances where:

(i)

The award was issued based on a contract that is illegal or contains sever irregularity, including lack of consent (ii)

The award does not take into account rules and rights applicable to public entities, including the principle of the restrain transferability of certain property rights, and the principle that prerogatives in the public interest cannot be waived, or (iii)

The award does not take into account EU public order rules" 805 .

7. Arbitrator's Impartiality: On 16 December 2015, the French Court of Cassation 806 annulled an arbitral award due to the sole arbitrator's failure to disclose its relationship as a partner in law firm which assisted one of the parties in selling a USD 575 million interest, despite the fact that sole arbitrator was not part of the team who conducted this task.

After the award was issued, the award debtor discovered this relationship as it was published on the prevailing party's website.

The French Court of Cassation held that the disclosure obligation of arbitrators is broad and should include each of the following as long as these circumstances give rise to doubts to the arbitrator's impartiality or independence in the eyes of the parties:

(i) Any information even if such information is publicly available and accessible by the parties, (ii)

Extends to the relationship with the parties themselves or their related parties, and (iii)

Extends to the arbitrator himself/herself and the law firm (or any other entity) that employs or has connections to the arbitrator 807

The Hilmarton Case

The Hilmarton case is well known among international arbitration specialists. 865 The French Court of Cassation held that the recognition of an award in France that had been set aside in its country of seat or origin was not contrary to the French international public policy.

In this case, an English company Hilmarton instituted an ICC arbitration case for a breach of contract claim against a French company OTV.

The arbitral tribunal rendered the award in Geneva and dismissed this claim.

OTV brought an action in France to recognize the award, which was successfully recognized and enforced by the Paris Court of First Instance.

However, after enforcing the award in France, it was nullified in Switzerland; this decision was confirmed by the Swiss Federal Tribunal.

When the case was brought to the Paris Court of Appeal, the court was confronted with the legal question of whether to recognize in France an award that had been set aside in its country of seat and origin.

The Paris Court of Appeal and the French Court of Cassation answered to the affirmative. In a decision of March 23, 1994, the French Court of Cassation ruled that this award was:

"An international award which was not integrated into the Swiss . . . legal order, such that its existence continued in spite of its being set aside and that its recognition in France was not contrary to international public policy" 866

The French Court of Cassation upheld the decision of the Paris Court of Appeal and dismissed the action to set aside the award, on the grounds that Article 1502 of the French Code of Civil Procedure, which does not include, as one of the grounds to set aside arbitral awards, the issue of setting aside the award in question in its country of origin.

The French Court of Cassation held that the recognition of an award in France that had been set aside in its country of the seat was not contrary to the French international public policy.

The French Court of Cassation held further that the international arbitral awards are not integrated into the legal order of any legal system and therefore continues to exist despite setting aside the country of origin. Gaillard, 1994 Journal du Droit International 701; Note, C. Jarrosson, 1994 Rev. Arb. 377; Note, B. Oppetit, 1994 RTD COM. 702; XVIII Y.B. Corn. Arb. 663 (1993).

The Norsolor Case

A dispute arose in relation to the termination of a contract between the French company Norsolor and Pabalk, a Turkish company.

An ICC arbitral proceedings were instituted, seated in Vienna granted certain reliefs by the claimant. 867 The award was partially set aside in Vienna; the award was then annulled by the Paris Court of Appeal based on Article V (1) (e) of the New York Convention. The Republic of Egypt filed an appeal against the enforcement order. The Paris Court of Appeal confirmed the enforcement order and dismissed the appeal.

The court relied upon the New York Convention and that the contracting states to the convention have implicitly consented to the exception under Article VII which provides that the provisions of the New York Convention may not deprive a party of any right it might be entitled to under the laws or treaties of the country where it seeks to enforce its award. 869 The French Court of Cassation held that: The invalidity of underlying arbitration agreement under the law specified in the arbitration agreement or, if not specified, under the law of the country where the award was made.



The Due process, where a proper notice was not served to any of the party of the appointment of the arbitrator or of the arbitration proceedings, or the party has been otherwise unable to present its case.



The Lack of substantive jurisdiction where the award dealt with matters not submitted to arbitration.



The composition of the tribunal or the procedure not having been in accordance with the agreement of the parties or in the absence of an affirmative agreement between the parties, the law of the country where the arbitration took place.



The award is contrary to public policy to recognize or enforce the award.

International Conventions

The UK is a party to the following: The US Supreme Court confirmed four limited grounds for annulling an arbitral award 893 , namely 893 Section 10. of the US Federal Arbitration Act sets out the grounds for annulment, it states; "(a) In any of the following cases the United States court in and for the district wherein the award was made may make an order vacating the award upon the application of any party to the arbitration:

(1) Where the award was procured by corruption, fraud, or undue means.

(2) Where there was evident partiality or corruption in the arbitrators, or either of them.

(3) Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by which the rights of any party have been prejudiced. (4) Where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon the subject matter submitted was not made.

increased knowledge and awareness of funding amongst litigants and lawyers in the region, while developments in local legal systems have helped to shape the landscape into one where funders are more ready to invest" 904 .

The Rise of Litigation Funding in the UAE

Undoubtedly, funders have been discouraged from pursuing meritorious claims. The main causes are:

1. Arbitration has traditionally faced challenges over the years in the UAE, particularly when it comes to the enforcement of awards, which is the main subject of this dissertation, therefore, the two issues are interrelated.

2. The institutional rules under the UAE's major arbitral institutions do not provide for efficient proceedings for complex arbitrations including multi-party and multi-contract arbitrations.

The UAE arbitral institutions do not accept consolidation, interventions, joinder, parallel proceedings or class actions, where one of the parties (typically the respondent) object such process. Such inefficiency in the UAE arbitration centers produces proceedings that are entirely inefficient and deter or even make it impossible for funders to invest their money into meritorious claims in the UAE.

International Players

Investing in third-party litigation funding is a multi-billion business; examples of some funders include: Similarly, and even more strictly, DCC decision number 51/2007 915 [Exhibit 8] compensated a landlord for the loss of rent caused by the contractor's negligence to build a swimming pool in the building.

New Investments Investment Amount in AED Millions

The judgment compensated the property owner for the following losses the property owner suffered by missing the swimming pool in his building:

(1) The loss value of rent which was realized as a result of the due to the apartments and shops not being leased as fast as expected,

(2) The loss of rent due to leasing the properties at a lower value than the value that could have been leased at if the pool was there; and

(3) The loss of rent due to certain tenants left the building since the pool facility was not built.

Abu Dhabi Court of Cassation Judgments to Award Deprivation of Money

Further, the ADCC compensated a claimant for deprivation from its money during the delay in the construction period as compared with the contractual completion date, failing which, the reasonable completion date as per the industry practice. The ADCC Decision number 859 / 2010 [Exhibit 1] held that:

"…and obliging the Defendant to pay back to the Claimants an amount of 1,373,600 AED, including an amount of two hundred thousand dirhams as compensation against depriving them of the paid amount along the delay period" 916 .

Section 2: Challenges facing Litigation Funders in the UAE:

This thesis is focused and concentrated on jurisdictional challenges in real estate disputes in the UAE, the research is not intended to discuss the merits of claims. However, this section shall discuss briefly the most common challenges facing litigation funders while dealing with the merits of real estate disputes and illustrate the methodology of UAE courts in dealing with such challenges:

The main topics include:

- Chapter 3: Proposed Improvements to the UAE Law and the UAE

Jurisprudence

The Federal Arbitration Law included some improvements compared with the Repealed Arbitration Chapter, however, these improvements are mostly irrelevant to the profound problem being addressed in this dissertation being the UAE courts' attitude to recognizing arbitral awards, which causes many arbitral awards to be annulled.

Under the Federal Arbitration Law, arbitral awards cannot be enforced by providing a declaration of enforcement or Exequatur, as the case in France. Rather, arbitral awards must be ratified and enforced by the Court of Appeal having jurisdiction 955 .

The action to set aside the award can be escalated to the Court of Appeal and the Court of Cassation 956 . Further, the enforcement of an arbitral award can, in some circumstances, be suspended until the Court of Cassation decides on the matter 957 .

Further, the grounds to set aside arbitral awards are substantial, where, if any of such grounds exist, the enforcement shall be refused 958 . The behavior of the UAE courts in setting aside arbitral awards magnifies this risk in future awards being enforced in the UAE.

Therefore, in order to conclude practical solutions of the problems being studied in this dissertation, set out below are the most important proposed amendments to the UAE laws and also the manner in which the UAE courts interpret and apply the doctrines of the UAE law. The purpose of this Chapter is to interpret the existing laws and suggest a new interpretation of laws in a manner that favors arbitration as a dispute resolution mechanism and the international practice of courts in other jurisdictions.

Furthermore, this Chapter demonstrates the most important grounds of annulment of arbitral awards in the UAE Law which are not modified under the Federal Arbitration Law.

Section 1: Legislative Reforms

While the Federal Arbitration Law was issued on 16 June 2018, it does not introduce certain noticeable improvement as compared with the Repealed Arbitration Chapter of the UAE Civil Procedures Code that used to govern the arbitration procedures, especially with respect to the annulment of arbitral awards. Therefore, the large number of case laws confirming annulment of arbitral awards remains a continuing risk.

Further, the jurisdiction of DIFC Courts to recognize arbitral awards was curbed by the consistent decisions issued by the Joint Judicial Committee formed to resolve the conflict of jurisdictions between Dubai mainland and DIFC Courts in the years 2017 and 2018.

Therefore, enforcing arbitral awards on the mainland of the UAE, relying on the provisions of the Federal Arbitration Law, and by prosecuting actions before the UAE national courts remain the most frequently used venue to enforce arbitral awards in the UAE. This particular venue has significant limitations; therefore, the following legislative improvements are proposed. § 1 Limiting Grounds to set aside arbitral awards

Under French Law, and most arbitration laws, the grounds for nullity of awards are limited to the following:

-Incapacity of a party to enter into the arbitration agreement under the law applicable to that party.

-Invalidity of the arbitration agreement under the law specified in the arbitration agreement or, if not specified, under the law of the country where the award was made.

-Proper notice not having been given to a party of the arbitration proceedings, or the party has been otherwise unable to present its case before the arbitral tribunal.

-

The award was dealing with matters not included within the terms of the submission to arbitration, or containing decisions on matters beyond the scope of the submission to arbitration.

-

The composition of the arbitral tribunal or the procedures of the arbitration do not comply with the agreement of the parties or if there is no agreement, the law of the country where the arbitration took place.

-

The award relating to a matter that is not capable of settlement in arbitration.

-Serious irregularity, related to the due process, equality between the parties or the principle of confrontation.

-

The award is contrary to public policy.

The UAE Federal Arbitration Law is based upon the UNCITRAL Model Law. However, the following areas of legislative improvements are proposed to the UAE Federal Arbitration Law with respect to the grounds to set aside arbitral awards. Other decisions remain contradictory in this regard. This unclear environment increases the unpredictability of the enforcement process before the UAE national courts.

The English courts also looked to the agreement which was "at the commercial center of the transaction" 1041 or identifying the contract under which the substance of the dispute arose. 1042 The French Court of Cassation found supported consolidation when if found that the breach in the second agreement fell within the scope of the first agreement. The Repealed Arbitration Chapter of the UAE CPC allows the court seized to ratify an award to return the award to the arbitral tribunal to clarify ambiguity or include missing requirements therein.

Article 214 of the Repealed Arbitration Chapter states that:

"if the arbitrator omits to resolve any of the issues agreed upon in the arbitration clause, or if the award is ambiguous to an extent preventing its execution, the ratifying court may decide to return such award to the arbitrator to consider any omitted issues or to clarify the award, if it were not definite in a way that makes it impossible to execute, and the arbitrators should, in both cases, deliver their decision within three months from the date of their notification with the decision unless the law shall decide otherwise" 1044 .

In a clearer wording, Article 54.6 of the Federal Arbitration Law provides:

"The Court, when asked to set aside an arbitral award may, where appropriate and so requested by a party, suspend the setting aside proceedings for a period of time of up to sixty days in order to give the Arbitral Tribunal an opportunity to take any action or make any amendment to the form of the award as will eliminate the grounds for setting aside without affecting the substance of the award"

Law 13 of 2008, which is an issue of public policy not capable of being settled by the parties and, by extension, arbitration. 1046 4. In Dubai Court of Cassation Decisions in Case No. 180 of 2011 1047 , the court of annulled the award. The court found that an arbitral award annulling the sale and purchase agreement due to the award debtor's failure to register the disputed off plan property in the Dubai interim register as required by Article 3.2 of Law No. 13 of 2008, should be set aside on the grounds that they are related to a public order matter that cannot be subject to arbitration.

5. In Dubai Court of Cassation Petition No. 16 of 2012, the court annulled the award and found that an arbitral award annulling the sale and purchase agreement due to a party's failure to register the disputed off-plan property in the Dubai interim register as required by Article 3.2 of Law No. 13 of 2008, should be set aside on the grounds that they are related to a public order matter that cannot be subject to arbitration.

Further, the application of other laws by arbitral tribunals is a point of contention since arbitral tribunals are skeptical as to whether these laws are related to public policy matters. One of the examples I have seen in an arbitration case is the Escrow Account Law, which the tribunal decided not to rely on in order not to have the resulting award set aside.

Therefore, public policy matters that are outside the jurisdiction of arbitral tribunals should be clearly defined.

Ability to seek a Tribunal-appointed Expert

Frequently, the main issues of contention in arbitration are related to technical, engineering, accounting or other specialized matters requiring highly technical expertise and essentially are matters of an expert's opinion.

If each of the parties presents its own expert evidence to the tribunal, conflicting opinions are usually produced; the evaluation of these opinions is subject to extensive cross-examination by the adversary and by the arbitral tribunal. Under these circumstances, the tribunal is likely, in any event, to appoint its own expert (in addition to the parties' appointed expert) in order to resolve these conflicting technical views.

In this regard, Redfern and Hunter confirm that:

"One of the least satisfactory features of modern international arbitrations is the prevailing practice of presenting conflicting expert evidence of opinion on matters of great technical complexity… it is sometimes difficult for an arbitral tribunal to make a reasoned judgment as between two conflicting professional opinions on complex technical matters." 1048

Signature of the award

The DCC set aside an award due to the arbitral tribunal's failure to sign both the dispositive part as well as the reasoning part of the award. 1050 The court held that:

"Unless an award is signed by all of the arbitrators, the award is null and void. The exception to this rule is where an arbitrator refuses to sign the award. In such cases, the award will be valid only if a majority of the other arbitrators sign the award, while the fact that one of the arbitrators refused to sign the award must be noted in the wording of the award."

The court held further that the arbitral award must be signed in both the grounds and the dispositive part parts of the award by all the arbitrators.

In contrast, the Abu Dhabi