(证券投资基金管理公司治理准则), Rules on Governance for Companies Listed on the National Small and Medium Enterprises Stock Transfer

EN FRANCAIS VIII pour résoudre les conflits entre actionnaires.

6.

La réglementation chinoise. -Après avoir étudié la situation dans les juridictions en dehors de la Chine en ce qui concerne la réglementation des CFHs et les droits des actionnaires, cette thèse se penche sur la situation en Chine. Si l'on examine la réglementation des CFHs dans d'autres juridictions, on constate que la législation est en pleine évolution. Ainsi, bien que la Chine ait publié son premier document réglementaire relatif aux CFHs en 2020, ce n'est que le début et la législation future continuera d'être mise à jour. Par conséquent, la réglementation des marchés financiers des CFHs dans le contexte du droit chinois est confrontée à des problèmes importants, principalement en termes de réforme des modèles législatifs et réglementaires. La controverse sur la législation porte principalement sur le modèle législatif et l'uniformité réglementaire. Le modèle législatif est une perspective macro-économique sur la législation des CFHs en Chine. L'uniformité réglementaire, quant à elle, est analysée autour des dispositions spécifiques de la législation. En termes de modèles législatifs, le présent travail constate qu'il existe aujourd'hui trois modèles principaux. Actuellement, on peut l'appeler le modèle américain, le modèle européen et le modèle chinois. Par rapport à d'autres juridictions, nous pouvons considérer le modèle européen et le modèle américain, la législation actuelle de la Chine différant de ceux-ci. Mais cela pourrait encore changer à l'avenir. Parce que le Code civil chinois a lancé le processus de codification du droit chinois, le régime de réglementation du marché financier chinois reste dans une ère de changement rapide. Et le Brexit a validé que ces modèles ne sont pas gravés dans le marbre. En outre, un autre aspect controversé de la législation est la question de l'uniformité de la réglementation. Cela englobe la question de l'uniformité de la réglementation des services financiers et la question de l'uniformité des régulateurs. L'essence de ces deux controverses est la question de savoir si la banque centrale doit être responsable de toutes les activités de réglementation financière. En ce qui concerne la réglementation des CFHs, cette thèse soutient que la réglementation sectorielle reste la plus appropriée. Et sur cette base, nous avançons que le RÉSUMÉ EN FRANCAIS IX régulateur des CFHs en Chine ne se limitera pas à un régulateur spécifique, et qu'un régulateur conjoint est la tendance future. En ce qui concerne la réforme du modèle réglementaire, notre étude soutient que les FinTech posent des défis pour la réglementation des CFHs en Chine dans une nouvelle ère, et que le conflit entre la réglementation centrale et locale est un défi de longue date pour la réglementation financière chinoise. À cette fin, nous soutenons que les normes prudentielles devraient être intégrées dans la réglementation de la FinTech, qui bénéficie d'un certain soutien dans certains documents réglementaires, mais qui en est encore au stade exploratoire. Face à une réglementation financière centrale et locale contradictoire, nous avançons, dans cette thèse, que le Comité de stabilité financière est le choix approprié pour la coordination RÉSUMÉ EN FRANCAIS XII participation transfrontalière. Mais l'application des nouvelles technologies dans les CFHs se heurte à des défis provenant de l'intérieur de l'entreprise et de la technologie elle-même. Les nouvelles technologies peuvent devenir de nouveaux outils et des points focaux de la concurrence des actionnaires pour le contrôle, tandis que le manque de pratiques commerciales limite fortement l'application de ces technologies dans la gouvernance d'entreprise. Bien sûr, l'aléa moral associé au changement technologique et la crise qu'il fait peser sur le risque systémique rendent également les CFHs prudentes quant à l'application des nouvelles technologies. 8. Les mécanismes de protection interne de la Chine. -Après avoir étudié les mécanismes de protection interne des droits des actionnaires dans les CFHs d'autres juridictions, nous revenons à la question chinoise. Le plus gros problème dans les mécanismes de gouvernance interne des CFHs chinoises est l'implication excessive des actionnaires de contrôle, qui doit être limitée dans les réformes futures. Il s'agit en effet de savoir si le principe de l'égalité des actionnaires peut être réalisé et si les limites du contrôle peuvent être élargies. En outre, deux particularités du droit chinois concernant la protection des droits des actionnaires minoritaires sont l'implication du Parti communiste chinois (PCC) et la coexistence d'administrateurs indépendants et de conseils de surveillance. Les CFHs chinoises doivent clarifier le statut et le rôle du PCC dans la protection des droits des actionnaires minoritaires en fonction des différentes structures d'actionnariat. Le PCC offre une voie unique : le contrôle disciplinaire. Mais les responsabilités du PCC doivent également être clarifiées en conséquence, et, face à l'autonomie des administrateurs indépendants et à l'évaluation du devoir de loyauté et de diligence des administrateurs, le modèle européen fournit également quelques références utiles. En ce qui concerne la supervision du conseil de surveillance, nous pouvons envisager d'améliorer les systèmes pertinents tels que la protection des dénonciateurs dans les mécanismes de gouvernement d'entreprise. Face aux nouvelles technologies, contrairement à d'autres juridictions, les CFHs RÉSUMÉ EN FRANCAIS XIII chinoises en phase expérimentale sont divisées en deux types : les CFHs traditionnelles et les CFHs basées sur Internet. Les CFHs traditionnelles devraient se concentrer sur la transformation numérique et relever les défis posés par les nouvelles technologies grâce à la conception interne d'administrateurs indépendants et de comités spéciaux. Dans le même temps, en fonction des caractéristiques des différentes institutions de capitaux propres, les CFHs traditionnelles peuvent explorer la voie de la construction d'une infrastructure FinTech basée sur la classification de l'entreprise et du gouvernement. Dans le cas des CFHs basées sur Internet, malgré leurs avantages technologiques, elles doivent traiter la relation avec le PCC, clarifier les principes de la participation du PCC à la gouvernance d'entreprise sur la base des statuts de la société, et définir un système de responsabilité pour la participation du PCC à la gouvernance d'entreprise. Dans le cas contraire, il est plus approprié que le PCC ne soit pas impliquée dans les décisions commerciales. En outre, les CFHs basées sur Internet devraient également se concentrer sur la conformité technologique, car elles sont plus actives dans l'application de la technologie. Elles doivent éviter les menaces que représentent les risques de conformité pour la protection des droits des actionnaires. En l'absence d'une norme de conformité technologique unifiée, les CFHs basées sur Internet peuvent explorer une culture de conformité interne appropriée en conjonction avec la norme internationale ISO 37301 et le régime de conformité chinois. Il convient donc d'accorder une attention particulière aux systèmes de divulgation de la conformité technologique et de protection des dénonciateurs. 9. Conclusion. -Le mécanisme de protection des droits des actionnaires des CFHs relevant du droit chinois doit tenir compte de l'expérience en matière de réglementation et de gouvernance des CFHs dans d'autres juridictions du monde, ainsi que du contexte particulier du développement de ces compagnies en Chine, où la réglementation externe et la gouvernance interne doivent se compléter. Et comme la construction actuelle d'un mécanisme de protection des droits des actionnaires pour les CFHs chinoises ne fait que commencer, nous pensons qu'il y a encore beaucoup de chemin à parcourir à l'avenir.

RÉSUMÉ EN FRANÇAIS

1.

Concept. -« Compagnie financière holding (CFH) » est une expression figée en français 1 . Il s'agit d'une forme de société largement présente dans de nombreuses juridictions.

L'année 2020 a marqué une étape et un tournant dans le développement des CFHs en Chine lorsque le pays a publié son premier document réglementaire sur ce type de compagnies2 , destiné à en expliquer le concept : il s'agit de sociétés à responsabilité limitée ou de sociétés par actions établies par la loi, détenant ou contrôlant effectivement deux ou plusieurs types différents d'institutions financières, qui n'effectuent elles-mêmes que la gestion des investissements en actions et ne s'engagent pas directement dans des activités commerciales.

En examinant les définitions du concept des CFHs dans le droit chinois et dans d'autres juridictions, nous trouvons des points communs et des différences. En termes de similitudes, les CFHs se présentent généralement sous la forme de sociétés mères, qui mettent l'accent sur la relation de contrôle et imposent certaines exigences aux filiales. Elles diffèrent en revanche dans la mesure où les exigences légales pour les filiales sont différentes ; mais, fondamentalement, elles exigent toutes que la filiale soit engagée dans deux des activités bancaires, d'assurance ou de valeurs mobilières. En outre, les CFHs peuvent être divisées en deux types de positionnement juridique : les institutions financières et les sociétés holdings bancaires, qui présentent également des différences spécifiques dans les différents régimes juridiques que nous devons analyser dans un contexte institutionnel particulier.

Cette thèse de doctorat vise à répondre à la question de savoir comment les CFHs chinoises doivent structurer la protection des droits des actionnaires dans un contexte mondial. La protection des droits des actionnaires a toujours été au centre de la recherche et de la pratique des CFHs. La critique de la théorie de la primauté des actionnaires n'a rien changé à cet état de choses. En effet, le développement durable des CFHs nécessite non RÉSUMÉ EN FRANCAIS V seulement la participation des autres parties prenantes, mais plus encore l'implication à long terme des actionnaires. Cette étude contribue donc à fournir de nouvelles perspectives sur la théorie et la pratique pertinentes. Les modèles de réglementation des CFHs examinés dans le présent travail ont un RÉSUMÉ EN FRANCAIS VII certain degré de validité, comme le prouvent les analyses historiques et comparatives.

L'

Toutefois, l'utilité de ces modèles présente également des limites. En outre, à travers ces réglementations légalisées des CFHs, nous avons identifié deux principes réglementaires de base : la réglementation prudentielle et la réglementation consolidée. Ceux-ci ont été reconnus et inscrits dans divers textes juridiques depuis la crise financière de 2008.

D'une manière générale, l'étude de la réglementation des CFHs constitue la base de la protection des droits des actionnaires. Mais lorsque le gouvernement devient l'actionnaire unique ou majoritaire d'un CFH, la réglementation est encore plus un moyen de protéger l'intérêt public. Parce que la protection des droits des actionnaires se transforme alors en fait en réglementation de l'intérêt public. Et pour les CFHs dont l'actionnariat est diversifié, la réglementation des droits des actionnaires est une forme nécessaire de protection des droits des actionnaires. Il s'agit non seulement de relever les défis posés par les actionnaires de contrôle, tels que les transactions entre parties liées et l'interférence dans les décisions commerciales, mais aussi de protéger efficacement les droits des actionnaires minoritaires.

En effet, les droits des actionnaires minoritaires sont vulnérables et leur protection juridique est souvent insuffisante (ceci est particulièrement évident en ce qui concerne les droits de vote et le droit à l'information), et face aux recours en cas d'infraction, ils disposent d'une action en justice très limitée. Les litiges continuent d'être le principal moyen de défendre les droits des actionnaires minoritaires. Afin de relever les défis de la protection des droits des actionnaires, les juridictions en dehors de la Chine ont adopté deux voies principales : limiter la participation des actionnaires de contrôle et assurer la réalisation des droits des actionnaires minoritaires. Afin de limiter la participation des actionnaires de contrôle, notre étude a identifié deux stratégies réglementaires, qui consistent à limiter le contrôle des actionnaires de contrôle sur le conseil d'administration et à innover les systèmes de vote. Les pactes d'actionnaires et la médiation transfrontalière offrent des voies pour protéger les droits des actionnaires minoritaires. Cependant, nous avons également constaté que les États-Unis et la France reconnaissent que l'arbitrage international peut être utilisé, à des degrés divers,

INTRODUCTION

1.

Overview. -The « financial holding company (FHC) » is a legal term. It was developed mainly after the 1970s. In European law, for example, it can be traced back to the Directive of 1978 [START_REF] Lessig (lawrence | Code is Law: On Liberty in Cyberspace[END_REF] . The Japanese regulators permitted the establishment of FHCs in 1998 [START_REF] Kahan ( | When the Government is the Controlling Shareholder[END_REF] .

It was also the first Asian country to establish an FHC. In US law, it was born out of the enactment of the Gramm-Leach-Bliley Act (GLBA) in 1999 5 . Although before this, « bank holding company (BHC) » already existed in America, in fact, there is a big difference between the two items 6 . After 2000, this form of company gradually gained acceptance in other jurisdictions, with Asian countries being the most active. For example, South Korea enacted the regulation of FHCs in 2000 7 . Singapore enacted the FHC Regulation Act in 2013 8 . In Mainland China, on the other hand, regulatory requirements were only issued by the People's Bank of China (PBOC) in 2020 9 .

The creation of FHCs has always been associated with financial crises and increased financial competition. Whether the shareholders of an FHC are governmental or private, the protection of their rights is always a central concern, and these are vividly demonstrated during financial crises and increased competitiveness. The case of US can be used as an example. Some American politicians believed that the diversification of banking practices mainly caused the Great Depression of 1930 in the United States 10 . It significantly
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undermines the interests of shareholders and the competitiveness of the market. So, after that, the US banned banks from engaging in non-banking activities by enacting laws [START_REF] Mcclintock (brent | Through the Looking Glass to a Shared Reflection: The Evolving Relationship between Administrative Law and Financial Regulation[END_REF] , when commercial and investment banks began to separation occurred. The situation continued until 1999 when the US passed legislation12 that re-legally licensed banks to engage in nonbanking activities [START_REF] Chang ( | The Utility of Annual Reports: An International Study[END_REF] . And the subprime mortgage crisis14 , which first occurred in the US in 2008, has again been linked by some scholars to the enactment of the GLBA15 . The financial crisis has already created a significant threat to both shareholders and market stability.

Indeed, other scholars disagree with this, and they believe that there is no evidence that the GLBA caused the 2008 crisis 16 . But this controversy has also brought FHCs into the headlines regularly. In short, financial crises often lead to an expansion of government regulatory powers 17 , and the creation of FHCs is a consequence of this trend.

2.

Definition of the FHC in this thesis.

-By way of analysis, the FHC refers to a specific form of company defined by company law. It is a specific manifestation of a holding company. It usually exists as a parent company, which together with its subsidiaries or other related entities may form a financial group 18 . It exists primarily to gain and manage control. 

I. Chinese Financial Holding Companies

5.

Speciality. -Compared to some other jurisdictions, Chinese FHCs regulations have come slowly, but research and exploration into the regulation of FHCs in China has gradually begun since 2000 20 . Due to the characteristics of the Chinese economic and political system, there are several special features in both the regulation and corporate governance of FHCs.

A. The Features of Financial Market Regulation

6.

Chinese legislation on FHCs in 2020. -In 2020, the PBOC enacted the TMSAFHC 21 , which was the first time that China formally regulated the various legal aspects of FHCs in law and was therefore a milestone event in the development of Chinese FHCs. It should be noted, however, that it is not the highest level of legal instrument in Chinese law, as it is not enacted by the Chinese People's Congress, but issued by the central bank of China, and the legislative model for FHCs in China will be discussed in detail later 22 . In terms of content, it is divided into seven chapters. But in terms of key issues, it answers questions in five main areas, including the definition of an FHC, establishment requirements, corporate governance, regulators and legal responsibilities. In order to understand the content of this regulation instrument as a whole, some key aspects will be presented.

Definition of Chinese FHCs: in China, the regulation of FHCs was only promulgated by the PBOC in 2020, when FHCs were truly defined 23 . It refers to a limited INTRODUCTION 5 liability company or company limited by shares established by law, which holds or effectively controls two or more financial institutions of different types, and which itself only carries out equity investment management and does not directly engage in commercial business activities 24 . Since Chinese Company Law contains both limited liability companies and companies limited by shares [START_REF] Loyning (trond | Re-politicizing Financial Regulation: A Sociological Analysis of the Debate on Loan-to-value Regulation in Norway[END_REF] , a Chinese FHC is primarily a company under company law, then it has some characteristics that distinguish it from other types of companies: it controls more than two financial institutions; it is not directly involved in commercial operations; and it only carries out equity investment management activities. Based on this definition, the current direct regulation of Chinese FHCs is mainly regulated by Company Law and TMSAFHC26 . However, at a more specific level, various regulatory measures in the Chinese financial market have an impact on them, which include banking law, securities law, insurance law, trust law and so on. In addition, local government regulatory frameworks can also bind local FHCs.

The establishment requirements of Chinese FHCs: according to TMSAFHC 27 , natural persons, non-financial enterprises and other legal persons approved by the regulator can apply to the PBOC to set up an FHC. Moreover, if these entities control more than two different financial institutions and meet the regulatory requirements in terms of capital size, then they must establish an FHC. Therefore, when an enterprise grows to a certain size, an FHC will become a necessary option.

Corporate governance of Chinese FHCs: the TMSAFHC imposes high commercial bank has a controlling interest in an insurance company, which can lead to the formation of an FHC. Secondly, non-financial enterprises hold financial institutions, which can also form a kind of FHC. It should be noted that it is an early example of the supervision of FHCs by local financial regulators in China. It is also only locally valid. Since then, in 2008, 2009, 2012 and 2016, a few central regulatory authorities and local governments have issued documents on FHCs. Therefore, the history of the regulation of FHCs in China can be divided into an exploration phase and a legalisation phase. In the exploration stage, it can be divided into two types of exploration by the central government and exploration by the local government. 24 Article 2, TMSAFHC. The content of the legal provision is exactly what is described in this paragraph.
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requirements on the governance of FHCs, which require that the FHC should have a clear shareholding structure and that the beneficial owner and ultimate beneficiaries can be identified 28 . It cannot abuse its control to interfere with the operations of the controlled business. In addition, its directors, supervisors and senior management are required to meet specific requirements and to file with the PBOC for review. In addition, it and the controlled enterprise must not infringe on the rights of users. It is important to note that these are requirements for the governance of FHCs at the external regulation level, but there is no clear information on the internal governance mechanisms 29 .

Regulators of Chinese FHCs: the TMSAFHC establishes the PBOC as the primary regulator of FHCs30 , but also expresses the need for a joint regulatory mechanism, which includes the central bank, the banking and insurance supervision and administration authorities, the securities supervision and administration authorities, the foreign exchange authorities, the finance department, and the state-owned assets management authorities [START_REF] Gardiner (ben | Competitiveness, Productivity and Economic Growth across the European Regions[END_REF] .

These will be discussed in more detail below32 .

Legal responsibilities of Chinese FHCs: in terms of sanctions mechanisms, TMSAFHC focuses on penalties for the illegal operation of an FHC and the misconduct of its controlling shareholders, beneficial owners, and promoters, in the form of both administrative and criminal penalties33 .

7.

Subjects of regulation. -Prior to the enactment of TMSAFHC by Chinese regulators in 2020, some regulatory pilots34 for FHCs emerged in China. In total, these are eight companies 35 , which can be divided into different categories. For example, the first
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classification is in terms of ownership structure, and they can be divided into state-owned FHCs and non-state-owned FHCs 36 ; the second classification is in terms of the company's development history, and they can be divided into traditional FHCs and internet FHCs; the third classification is in terms of whether or not they are listed, and they can be divided into listed companies and non-listed companies.

When the TMSAFHC was enacted, the corresponding FHC approval process was given a legal basis. On 17 March 2022, the PBOC approved two companies 37 out of the previous eight to become definitive FHCs. It is important to note that both FHCs are wholly state-owned companies in which the government is the sole shareholder. Nevertheless, some

Chinese scholars believe that this represents two models 38 of FHCs in China. First, the Beijing Financial Holding Group was established in 2018 and it is now approved as an FHC in its entirety; second, China CITIC Financial Holdings Limited is a subsidiary of CITIC Group which was a previous pilot FHC in China. At this point, when comparing these two newly approved FHCs with the original eight FHC pilots, it is clear that these two FHCs would represent two trends: pure FHCs (Beijing Financial Holding Group) and financial groups (CITIC Group) consisting of an FHC (China CITIC Financial Holdings Limited) and its subsidiaries and other entities. It also echoes the definition of FHC in the previous paragraph [START_REF] Guégan (elsa | Blockchain and Shareholders' Meetings[END_REF] .

8.

Comments on regulation. -The regulation of Chinese FHCs has progressed from exploration to legalisation. It is indeed a major step forward in the regulation of Chinese

FHC markets. In particular, it mentions prudential regulation of controlling shareholders 40 , which helps safeguard the interests of minority shareholders and manage the chaos in the Chinese financial market. The shareholding structure, identity of controlling shareholders and source of funds in Chinese FHCs are subject to very strict scrutiny. It is closely linked to the enormous influence of FHCs on the financial markets, the governance of which will revolve around multiple legal, economic and political factors. However, the current regulatory measures are still imperfect, and it still has huge room for progress in terms of legislation model and regulation of state-controlled shareholders 41 .

B. The Features of Corporate Governance

9.

The corporate governance code. -Although the TMSAFHC sets out some regulatory requirements 42 for the corporate governance of Chinese FHCs, it is still at the stage of principle-based guidance, and it lacks a detailed programme. It is therefore more dependent on the exploration of internal governance mechanisms for FHCs. And in this respect, the research on corporate governance codes will fill the gaps in regulation details.

In many jurisdictions around the world, corporate governance codes exist as a soft law regime following the « comply or explain » principle 43 . It means that companies have some freedom to comply with corporate governance codes, but they must give specific reasons for not doing so. However, Chinese corporate governance codes tend to be more of a hard law. There are currently no specific governance codes for FHCs in China. The Chinese current corporate governance codes contain five main categories: listed companies, securities companies, securities investment fund management companies, small and medium-sized enterprises (SMEs), and bancassurance institutions 44 . It is important to note

INTRODUCTION 9
that the last three types are only applicable to specific companies, which can be either listed or unlisted. However, if they are listed companies, they must also comply with the governance code for listed companies mentioned in the first one. According to the information published by the famous Chinese legal information platform PKULAW.com, it is classified as a « Departmental Regulatory Documents 45 » (部门规范性文件) in Chinese law 46 . Under Chinese law, they are legally binding [START_REF] Jensen (michael | Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Structure[END_REF] .

10.

The Participation of Communist Party of Chinas. -In current Chinese law, it should be noted that in the documents of the Chinese government, it has been emphasised that the corporate governance of financial institutions needs to combine the modern enterprise system and the leadership of the Communist Party of China (CPC) with improving the imperfect corporate governance of Chinese enterprises [START_REF] Boyle | Minority Shareholders' Remedies[END_REF] . It is an organisational governance system with Chinese characteristics, which deserves in-depth research in the study of the protection of shareholder rights in FHCs [START_REF] Lokulo-Sodipe | Shareholders' Participation in the Affairs of Public Companies: An Insight[END_REF] . The participation of CPC in corporate governance is something that has little relevant experience in other jurisdictions around the world. So, it is a feature of current corporate governance in China.

securities markets, and insurance companies in these countries.

According to data on Member States published by the UN, the legal systems of countries on the same continent are affected to varying degrees by each other due to their geographical proximity. Therefore, the thesis counts these countries according to different continents 52 .

(1) Model of Unified Regulation by the Economic Community

17.

Research findings. -The world's economic community model originated in the European Economic Community (EEC), where the main purpose was to increase regional competitiveness 59 . Today, the EEC has evolved into the European Union (EU) 60 . However, in addition to the EU, there are other economic communities including West African Economic and Monetary Union (WAEMU) and the OECS in the world, which are reflected in the regulation of FHCs. These economic communities have a common central bank and other financial regulators, but they do not have a separate central bank in Member States.

(2) Model of Co-existence of Economic Community and National Regulation

18.

Explanation. -In terms of macro-regulation, there are both regional and national central bank supervisory models, and the world's leading economic community is currently the EU. The thesis will describe the regulators of the EU and its Member States with respect to FHCs. Among the 27 countries in the EU, their FHCs are not only subject to EU regulators, but they also have different regulators in their own countries to manage their FHCs. And there are different types of regulation models in each country.

(3) Model of National Regulation

19.

Explanation. -Apart from the two models, most of the remaining countries are

the central bank mainly undertakes the national macro financial regulation. Micro-regulation focuses on different financial sectors 61 . Looking at the statistical results of the regulation of FHCs, there are two main patterns: « unified institutional model for macro and micro regulation » (1) and « distinct institutional model for macro and micro regulation » (2).

INTRODUCTION 15 discusses here is only for FHCs. Specifically, the types of regulatory agencies that target the banking, insurance company, and securities markets can be defined into three models as below 65 .

Models 66 Number of Countries Single-regulatory-authority Model 16 Two-regulatory-authorities Model 37 Three or more-regulatory-authorities Model 45

B. Corporate Governance

23.

Corporate Governance Code. -Unlike the Chinese corporate governance codes, the governance codes of FHCs in other jurisdictions basically follow the soft law path and adhere to the principle of « comply or explain ». However, there is some variation in different jurisdictions. For example, the application of Singapore's corporate governance code is mandatory 67 , but the application of the Irish corporate governance code is voluntary 68 .

The German corporate governance code adopts a two-tier structure, with a management board and supervisory board structure 69 . Whereas in the UK corporate governance, it is onetier structure, with a board of directors only 70 . Other countries, including France and Belgium, offer two options, which companies can choose at their own discretion 71 . But these 65 See infra, p. 一. 66 It is important to note that some scholars have proposed single-peak, twin-peak and multi-headed regulatory models in their analysis of financial market regulation. See SU (Jieche), « Crises and Reform: a Historical Evolution of the UK Banking Regulatory System », Journal of Gansu Administration Institute, 1, 2014, p. 120.

(苏洁澈: 《危机与变革:英国银行监管体系的历史变迁》 ,甘肃行政学院学报,2014 年第 1 期,第 120 页).

The classification of models is mainly based on the classification of specific regulators for the banking, insurance and securities markets, which is different from the models proposed by other scholars in their analysis of financial market regulation as a whole. For example, while the twin-peak model usually refers to the classification of prudential and operational regulation, the model of two regulators mentioned refers mainly to the fact that there are only two regulators for banking, securities and insurance. Thus, it echoes the previous reference to the model of regulation of FHCs being different from that of financial markets as a whole, but INTRODUCTION 16 differences do not affect their nature as soft law.

24.

Sustainability. -Sustainability, as represented by European corporate governance and corporate governance codes in many jurisdictions, have been incorporated into corporate governance codes and corporate practice. Although the relevant disclosure standards are still being studied 72 , it represents an increasing focus on long-term shareholder engagement.

25.

The the identity of legal methods 78 .

27.

Plan. -Nevertheless, scientific positivism should be used carefully in the study of law because jurists rarely practice this method in person 79 , so the effect of this method in the field of law needs more practical verification. The traditional hermeneutics is still favored by jurists. But the role of positivism cannot be ignored, especially in the digital age, where the application of new technologies makes it possible to conduct a huge amount of legal analysis 80 . And based on enough samples, it is likely to have a significant impact on the study of law. This thesis will utilise three main methodologies for analysis: doctrinal analysis (I), comparative analysis(II), historical analysis(III).

I. Doctrinal Analysis

28.

Concept. -The doctrinal analysis method studies legal rules and principles. To be specific, it systematically analyzes the specific legal provisions and the legal principles involved, and logically explains the legal issues involved. The research objects are mainly legal provisions and cases law, and explore the consistency and certainty of the law, to find the legislative purpose and possible effects 81 .

A. Statutes and Regulations

29.

Explanation. -From the perspective of common sense, for a legal issue, the laws and regulations may involve existing laws and regulations, but also those that have lapsed. So, for researchers, do these all need to be studied? From the perspective of the application of law, it seems unnecessary to study the invalidated laws and regulations, because they are no longer binding on real life. However, from the perspective of legal research, ineffective laws and regulations reflect the legal characteristics of different historical periods. Therefore, it is of great reference significance for the systematic study of the development of a legal system.

B. Case Law

30.

Explanation. -In both civil law countries and common law countries, case law plays a very important role in the legal system 82 . But the judicial precedent represents the application of law in real life, which goes beyond the « law in books » 83 . As far as shareholder rights protection of FHCs is concerned, their legal status varies from country to country, and some countries even lack complete laws and regulations, but this does not prevent the existence of relevant cases in real life. From the perspective of justice, the judge's judgment is based on not only formal laws and regulations, but also customary law, contract and so on [START_REF] 孙春蕾: 《论作为监管激励机制的企业合规》 | MAGNIER (Véronique), « Blockchain, an appropriate choice in gouvernance?[END_REF] . And in some countries, such as China, even though cases are not officially legal sources, judges still refer to them. Therefore, the study of case law is not only a study of the application of laws and regulations in the field of judicial practice, but also a supplement to laws and regulations, which also conforms to the actual development of FHCs.

II. Comparative Analysis

31.

Reason. -This thesis looks to examine the mechanisms for the protection of shareholders' rights in Chinese FHCs in a global context. And it needs to make two kinds of comparisons: firstly, a comparison of the relevant regimes in different jurisdictions beyond

China, from which it can be drawn some rules on the regulation of FHCs and the protection of shareholders' rights; and secondly, a comparison between China and other jurisdictions.
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The regulation of FHCs in China is still in its early stages. In fact, the thesis can make a comparative study in relation to specific issues.

A. The Choice of the Jurisdictions

32.

Selection based on regulation models. -In the above 85 , the thesis has summarised the regulation models of FHCs and analysed them separately, using the information in appendix 1 86 . The thesis will also select the subjects of the study based on the jurisdictions to which these regulation models correspond. In making the selection, the thesis mainly refers to three factors: continent distribution, gross domestic product (GDP) ranking [START_REF] Pargendler (mariana | Corporate Governance in Emerging Markets[END_REF] and countries of special research value.

definition of an FHC in the legal texts, there are some enterprises named as FHCs or similar to them in real life. These are represented by Uruguay, Australia, Egypt, and Mexico 91 . As this thesis only examines the first form, these four countries will not be analysed.

On the other hand, although certain terms for FHCs can be found in the regulatory documents 92 of the WAEMU and the OECS, there is very limited information on these arguments from publicly available sources. Therefore, they will not be discussed in detail.

Finally, among the eight remaining countries, they can be divided into two camps, namely the civil law system (France, Germany, Italy, and Belgium) and the common law system (US, UK, Singapore, and Ireland) 93 . Given the requirements of the thesis, then, it is more appropriate to choose one representative country in each legal system. In combination with the « Institution-based Regulation Models » summarised in the previous section 94 ,

France and the US are more suitable for the main objects of analysis 95 . Considering that the UK's Brexit represents an alternative relationship between the EU Member States and the EU, which also concerns the future of the EU, the UK will also be the analysis subject, if necessary, which can be understood as the special research value mentioned in the previous 91 In the Australian and Mexican legal systems, they have some concepts that are similar to those of FHCs. For example, in Australia, there is the concept of a « financial sector company » (see Article 3, the Australian Financial Sector (Shareholdings) Act 1998); and in Mexico, there is a concept called « las sociedades controladoras de grupos financieros » (See Artículo 48, Ley para regular las agrupaciones financeiras in Mexico). In Uruguay and Egypt, they have companies that are named or treated as FHCs, such as Banco República in Uruguay and Cairo Financial Holding in Egypt. However, their laws do not contain the concept of an FHC. 92 See Article premiere, Deciston n° 014124/06/2016/cmiumoa relatjve a la supervision sur base consolidee des etablissements de credit maisons-meres et oes compagnies financieres dans l'union monetaire ouest africaine (UMOA) ; Article 35, Banking Act 2015 in OECS. These articles are only intended to justify the existence of the FHCs in question, so a detailed discussion will not be analysed. 93 For information on the division between these two legal systems, see the information provided by the INTRODUCTION 22 section 96 .

Conclusion.

-The choice of jurisdictions to analyse FHCs in a global context should provide a sound basis. This thesis takes a step-by-step approach to narrowing down the scope of the study in terms of both the regulation model as well as the need for the thesis. And it will focus on France, the US, and the UK as the subjects of analysis. Based on the analysis, this choice is not random, and it is representative. Certainly, EU law will be analysed where necessary, considering the relationship between the EU and the Member States.

B. The Methods of Comparison

36.

Theories. -As for the method of comparative research, from the perspective of basic logic, researchers should study the similarities and differences of research objects 97 . It means that researchers need to find connections between different systems, which is the value of comparative studies. As for the specific theoretical aspects of comparative research methods, there are many theories. For example, Professor René David, a famous French comparative jurist, adopts the method of combining macro comparison and micro comparison in his research on comparative method 98 . The macro comparison focuses on the comparison between many different legal systems, while the micro comparison focuses on the comparison between different legal institutions under the same legal system 99 . This dissertation also adopts this method. In particular, the thesis considers the systems of different countries in a balanced way when analyzing regulatory modes based on different geographical distribution and legal systems, which is an application of this method.

But from a specific point of view, how should micro comparisons be made? It is an issue that requires good design. German comparative law scholars Professor Konrad

Zweigert and Professor Hein Kötz believe that the analysis of comparative law should focus on its function and analyze different systems by analyzing the functions and effects of specific systems on society 100 . It can be believed that analyzing the legal systems of different countries from the perspective of institutional functions is conducive to fully understanding the role and effectiveness of the system on society. In addition, there is another kind of structuralism theory, which believes that the comparative analysis of legal provisions should be emphasized, including the comparison of specific legal concepts, the analysis of the structure of the legal system and the analysis of the elements of the law 101 . This approach is more nuanced.

Theories of comparative law are being updated as time goes on, so there are more doctrines to look forward to being discovered in the future. Cautiously, there are no absolute good or bad doctrines and theories alone, but when these are used to explain real-world problems, the researcher can make a choice. The research mainly adopts the analytical approach of the French jurist Professor René David. His theory really looks at the global context, focusing both on the similarities and differences between different legal systems and on the relationship between specific systems within the same legal system 102 . Professor René David's theory is better suited to guide the analysis, as the thesis focuses on the 

37.

Applications. -More specifically, according to different FHCs regulation models, this dissertation has identified certain jurisdictions that need research. The thesis has introduced in detail the specific analysis parts in the doctrinal analysis, including laws and regulations, judicial cases. And it will also address the comparison of specific regimes in these laws and regulations, and the thesis will also provide a comparative analysis in the context of real-life FHCs cases.

III. Historical Analysis

38.

Explanation.

-The historical analysis of law is also a classical method of legal analysis. It emphasizes the need to be critical in the analysis of the historical evolution of law, but it is not a criticism of history, because history itself is objective and will not be changed by the analysis of historians or jurists. The historical analysis of law is an analysis of opinions, not an argument 104 . After the French sociologist Professor Pierre Bourdieu put forward the concept of « champ juridique » 105 , there is a paradigm for the historical analysis of law. Through the sources of legal historical texts and the works of jurists, researchers can understand the role played by legal professionals in a specific historical background and the historical production process of laws and regulations 106 . So, what is the point of knowing all this history? It can be believed that the emergence and reform of a system always take place based on history, and there are various factors influencing the change of a system. It is true that researchers can interpret them through various models, but this is ultimately very subjective. However, the development of history is objective, and researchers can find their desired answers from the historical development, which is the enlightenment of history.

INTRODUCTION 25 §3. Thesis

39.

Plan. -Before proceeding to the detailed arguments in the text, it must be understood for three questions: first, what is innovative about this thesis? (I) It will determine the value of the thesis. Secondly, how is the topic properly understood? (II) It will ensure that the argument does not stray from the topic and that the thesis can make some research hypotheses. Thirdly, how is the argument presented? (III) It is the basic structure of the argument, which will ensure that the issues shown in the topic are addressed.

I. Innovation Points

II. Research Hypothesis

43.

Why study FHCs? -Firstly, in all jurisdictions, FHCs have a strong influence on regional economies. Especially after the financial crisis of 2008, it has been recognised as a form of company that poses a threat to systemic crises and therefore its study has research and practical value. Secondly, in the case of China, FHCs have moved from the exploratory stage to the legalisation stage, but the relevant research is still insufficient. This study is therefore expected to make some contribution to this end.

44.

Why focus on shareholder rights? -Firstly, it is clear from the practice of FHCs that the protection of shareholders' rights remains a core concern for them. For listed companies, it is always the focus of their disclosure on how to ensure the realisation of shareholders' rights 107 . Secondly, despite criticism of the shareholder primacy theory, the stakeholder theory has received more attention in the context of sustainability, but it does not mean that shareholder rights protection is no longer important. On the contrary, if stakeholder interests can be protected, shareholders need to be encouraged to participate in the long term, as has been demonstrated in several regulatory documents 108 . Finally, shareholder rights can be analysed as a whole or can be focused on specific types of shareholder rights, which can respond to two fundamental relationships in the protection of shareholder rights: the relationship between controlling shareholders and minority shareholders; the relationship between shareholders and management.

45.

How are the mechanisms for the protection of shareholders' rights defined? -In an international context, financial market regulation is an external mechanism for the protection of shareholders' rights in FHCs, while corporate governance tends to be defined more as an internal mechanism 109 . Regarding the concept of corporate governance, it is considered by the World Bank as a process and structure concerning the control and management of a company 110 . It is important to note that there are some regional differences in the concept of corporate governance. For example, as a concept originating from a common law system, the acceptance of the concept in French law has also gone through a long controversy. Currently, the concept exists only in listed companies, as management does not manage the common interests of shareholders well in the separation of « payeurs » and « décideurs » 111 . The interpretation of this concept in French law is not intended to emphasise the rights of shareholders but to restore their confidence in the market and thus achieve better corporate value 112 . However, on the whole, it is an internal mechanism, which is recognisable. Financial market regulation, on the other hand, is a relationship in which the company interacts with its regulator and belongs to the external relationship management of a company. However, some scholars have also divided corporate governance into external and internal governance mechanisms 113 . In this model, the external governance mechanism is concerned with the financial market regulation, while the internal governance mechanism is the disposition of the company's internal relationships 114 . For this thesis, there are limitations to this theory. Typically, the regulation of corporate governance can be also divided into two models: hard and soft regulation 115 . As a result, it has been argued that modern corporate governance has gradually moved towards an era of complexity and dynamic change 116 . So, there is perhaps no consistent definition of what exactly corporate governance is, and it requires specific analysis in a specific context. To find common features

in the different theories as well as in relation to the practical framework, the research will therefore explain the protection of shareholders' rights in terms of internal and external mechanisms respectively, and corporate governance will be used primarily to explain internal mechanisms.

46.

How to define « global context »? -This thesis examines the protection of shareholders' rights in Chinese FHCs in a global context. The « global context » is a very broad expression. Indeed, it would be impractical to analyse every jurisdiction in the world.

It has been counted for the regulation models of FHCs from the 192 UN Member States worldwide, excluding China, and on this basis has filtered out 12 countries and 2 economic communities. Then considering the realistic requirements of the thesis, it has been narrowed down the study to France, the US, and the UK. Where necessary, EU law will also be analysed. Such a selection is not random, it has a sound basis, which is also in line with the principles of statistics. Hence, the analysis of the theories relating to these three countries can, to some extent, reflect the global context.

47.

Why is it necessary to argue separately for the systems of jurisdictions beyond China and China? -On the one hand, the core of the research is to argue for a shareholder rights protection mechanism for FHCs in China, but it requires an understanding of the status of shareholder rights protection for FHCs in other jurisdictions. Therefore, it is necessary to address them separately. And it is also in line with the French comparative Professor jurist René David's view that macro-comparisons precede micro-comparisons 117 . On the other hand, there are some peculiarities in the regulation and governance of Chinese FHCs, and these are difficult to correspond to the protection of shareholders' rights in FHCs in other jurisdictions. But the peculiarities in the regulation and governance of Chinese FHCs also need to be argued. As such, it would be more appropriate that they are argued separately to provide a more comprehensive understanding of the commonalities and particularities in the regulation and governance of FHCs. It is also in line with the principle of universality and 3.

[Online: https://escholarship.org/uc/item/55d1787v] [accessed 20 September 2020]. 119 The classic model for a French doctoral thesis in law is to present it in two parts, which is a model with very philosophical considerations. It is similar to the philosophical expressions set out in the « Tao Te Ching (道德经) » in China two thousand years ago. In Chinese it is expressed as « 道生一,一生二,二生 三,三生万物 ». And its French translation is « Le Tao donne naissance à l'un, l'un au deux, le deux au trois, le trois aux dix mille choses et êtres ». See DORCHIES (Daniel), Flipper cosmique : Synthèse de travaux sur les huit circuits de conscience, Caroline du Sud, CreateSpace Independent Publishing Platform, 2016, p. 33.

PART I. EXTERNAL PROTECTION MECHANISM: FINANCIAL MARKET REGULATION

49.

Concept. -« financial market regulation » is not a specific term, but it is widely used by researchers. From the perspective of the literature, some scholars of regulation have divided regulation into social regulation and economic regulation, where the typical form of social regulation is information regulation 120 . Financial market regulation, on the other hand, is a subfield of economic regulation. It should be noted, however, that the specific scope of regulation of financial markets regulation has been characterised by research and judicial practices in different jurisdictions. For example, some EU law scholars divide « financial market regulation » and « securities regulation » into two parallel parts, with specific regulation referring to legal rules relating to anti-money laundering and terrorist financing, EU company law, and tax and monetary law 121 . Some scholars also bring together financial market regulation mainly to banking and insurance activities 122 . However, it is controversial.

French law scholars sometimes study financial market regulation alongside banking regulation 123 . Therefore, from the perspective of the literature, the exact scope of financial market regulation depends on the definitions given in the authors' studies.

And it is equally controversial in terms of regulatory practice. In France, for example, the Autorité des marchés financiers (AMF) considers that certain life insurance does not fall within its scope of regulation and that it should be the responsibility of l'Autorité de Contrôle Prudentiel et de Résolution (ACPR) 124 . At European level, the regulator Autorité européenne des marchés financiers also seems to recognise that the financial markets exclude insurance and banking regulation and only cover other markets including the securities market. As a result, the specific scope of financial markets regulation in practice is dependent on local financial regulatory models, which do not form a globally consistent standard.

Given the analysis of theory and regulatory practice, it is difficult to find a theory that is more appropriate to the argument. The reason is that it lacks a uniform and normative definition. So, the « financial market regulation » defined in this thesis uses a relatively broad formulation, which encompasses the regulation of markets related to financial activities including banking, securities, and insurance and so on. And it revolves around the legal rules in the regulation of FHCs and the operations involved in their subsidiaries. This definition is mainly distinguished from non-financial markets.

50.

Reason. -From the analysis, financial market regulation involves legal rules, but in the specific analysis, the thesis can combine some other fields of analysis, such as institutional analysis. It is not only mentioned by jurists; groups such as economists and sociologists have different interpretations of the concept, such as the institutional analysis and development framework 125 which defines institutions as a classical theory in economics.

It can have two characteristics: first, it is a definition that is shared by people; second, it relates to the rules and norms of society 126 . On a more specific note, for the analysis of institutions, some economists have proposed four steps: institutional structure, institutional efficiency, institutional choice, and institutional change 127 . French scholars argue that in countries where law is the main legal source, such as France, the analysis of institutions is more in the analysis of legal provisions such as the constitution 128 . There is theoretical 125 BASURTO (Xavier) and KINGSLEY (Gordon), « A Systematic Approach to Institutional Analysis: Applying Crawford and Ostrom's Grammar », Political Research Quarterly, 63, 2010, p. 523. 126 Ibid.

127 HERRERA (Paul A.) and HUYLENBROECK (Guido Van) (ed.), « A Generic Four-step Methodology for Institutional Analysis of Governance Structures», Researchgate, p.

1.

[Online: https://www.researchgate.net/publication/23509411_A_Generic_Four-step_Methodology_For_Institutional_Analysis] [accessed 20 October 2020]. 128 DULONG (Delphine), « Le renouveau de l'analyse institutionnelle », dans Sociologie des institutions politiques, Paris, La Découverte, 2012, p. 11. support for this view in the common law system as well. For example, Professor Neil MacCormick, a leading British philosopher of law, has analyzed the institution of law and argues that it can be made explicit through an interpretive definition of it 129 . In other words, the institution of law can be better understood through an analysis of its provisions. It is also accepted by Chinese scholars, for example, some jurists believe that legal rules are the smallest units of legal institutions; in addition, other social norms can also be cited to argue the meaning of the legal system 130 . Therefore, this thesis accepts these views from French, UK and Chinese scholars, and the analysis of shareholders' rights protection in FHCs should first return to the legal rules.

51.

Plan. -For the protection of shareholder rights in FHCs, financial market regulation is an external mechanism which complements the internal governance mechanism. And the shareholder rights protection regime of Chinese FHCs needs to be placed in a global context.

It means that the global context of FHCs and their shareholder rights protection regime will provide experience for the development of the regime in China. Part I will therefore analyse the financial market regulation of FHCs in both jurisdictions beyond China (Title I) and China (Title II). 

52.

Reason. -Why is it important to divide the analysis of financial market regulation into two parts: the regulation of FHCs and the regulation of the protection of shareholders'

rights? On the one hand, it should be seen from the classification of the shareholding structure of FHCs, both in China and in other jurisdictions, which can be divided into three categories from the perspective of shareholding structure: wholly state-owned company, mixed ownership company and private company. In the case of wholly state-owned company, the government is the only shareholder, so the regulation of shareholder rights protection becomes the regulation of FHCs. And when talking about the protection of shareholders' rights, the focus is on mixed-ownership company and private company. And in these enterprises, there is a conflict between controlling and minority shareholders.

In addition, the regulation of FHCs has been the subject of much research from various perspectives by academics and practitioners, for example, regarding the financial services of FHCs, regulators can study regulatory risks from the perspective of transaction revenue and expenses 131 . The interaction between financial services and political factors has also been analysed from a sociological point of view, especially about social criticism, which has led to new recommendations for financial regulatory reform 132 . In addition, researchers can still give their answers from the perspectives of history, accountancy, and even more disciplines. So, what should a legal perspective look like? As far as theoretical analysis is concerned, this is a much more nuanced area, and how should a researcher select the 131 STIROH (Kevin J.) and RUMBLE (Adrienne), « The Dark Side of Diversification: The Case of US Financial Holding Companies », Journal of Banking & Finance, 30, 2006, p. 2133. 132 LOYNING (Trond), « Re-politicizing Financial Regulation: A Sociological Analysis of the Debate on Loan-to-value Regulation in Norway », Housing Studies, 2020, p. 2.

applicable theory from the vast body of legal theory? This issue is also valued by French jurists, and the distinction between legal studies and other studies is crucial to the success of a legal thesis 133 . Particular attention is paid to the fact that, with the development of new technologies, many new social problems need to be defined and understood by professionals other than jurists. So, what is the role of the jurist? It is also the application of theory in the legal field 134 . Researchers should know how to draw on knowledge from other disciplines for legal research. And, more importantly, researchers should know the boundaries of the theory. For topics concerned with commercial and economic law, which are often closely related to political, economic, and financial topics, it should be avoided the thesis of the legal researcher to be identified with other disciplines. Therefore, the point of this dissertation is clear: the regulation of FHCs is to be interpreted from a legal perspective, which can draw on theories from different disciplines, but these theories are ultimately to be translated into legal perspectives. In the case of the theory on regulation of FHCs, the thesis will be looking for theories to support the relevant issues in terms of the concept of law, the principles of law and the value of law. This is in line with the approach adopted by French jurists in defining legal research 135 .

53.

Plan. -Therefore, for FHCs in jurisdictions beyond China, the thesis will analyse the concept and regulation approach (Chapter 1) and the regulation of shareholders' rights (Chapter 2) respectively.

133 LOISELLE (Marc), « L'analyse du discours de la doctrine juridique l'articulation des perspectives interne et externe », dans Les Méthodes au concret, Paris, Presses Universitaires de France, 2000, p. 188.

134 HALPERIN (Jean-Louis), op. cit., p. 120.

135 ROUVIERE (Frédéric), « Qu'est-ce qu'une recherche juridique ? », dans L'évaluation de la recherche en droit, LGDJ, Paris, 2015, p. 129.

CHAPTER 1. LEGAL ANALYSIS OF THE CONCEPTS AND REGULATION APPROACHES OF FINANCIAL HOLDING COMPANIES BEYOND CHINA

54.

Reason.

-To be able to make a full argument, the thesis presents three models for the regulation of FHCs, including « Models of Unified Regulation mainly by the Economic Community », « Models of Co-existence of Economic Community and National Regulation », and « Model of National Regulation » 136 . On this basis, the US, the UK, and France have been chosen as the main subjects of analysis, with EU law and some relevant regional laws being covered where necessary, but it does not affect the main subject. So, when the theoretical analysis is carried out, the thesis will also make a comparative study of the relevant theories and legislation in these regions. On this basis, the thesis expects to discover the theoretical and legislative rules for the protection of shareholders' rights in these areas of FHCs.

55.

Plan. -Therefore, the regulation of FHCs in jurisdictions beyond China can be specifically analysed from the perspective of both legal concepts (Section I) and financial market regulation approaches (Section II).

Section I -The Two Aspects of the Legal Concepts

56.

Legal concepts in the literature. -From the point of view of the literature, « legal concepts » can stand for some specific terms in legal provisions 137 , but can also indicate the interpretation and analysis of certain terms 138 . And in this thesis, it refers to the second one, which means that it will be useful to explain and analyse FHCs. And according to scholars, for the analysis of the concept, it can be considered for its definition, characteristics, and other useful aspects 139 . The research will use this approach to analyse legal texts to identify more specific ways of analysing the concept of FHCs. Such an analysis has merit. As the French jurist Professor Drummond has pointed out, as a product of a common law country, when the concept of a holding company enters the legal system of another country, it should first be accurately identifiable 140 . The same idea applies to FHCs.

57.

Concepts in legal texts. -The conceptual analysis of vocabulary can be carried out in terms of definitions, characteristics, and other aspects 141 . Here, the thesis will summarise the definition and characteristics of FHCs from the legal text. From the point of view of legal doctrine, the study of law should be based on legal texts. The most direct relation to this should be the legal documents such as the laws and regulations in force. Based on the main analytical jurisdictions, the research will analyse the definitions of FHCs in the US, UK, and French legal systems. Considering the relationship between France and the EU, the content of EU law will also be analysed.

Jurisdictions

Definitions of FHCs

EU

According to regulatory requirements 142 , the defining FHC must meet simultaneously the following characteristics: s The FHC is a financial institution. s Its subsidiaries are exclusively or mainly financial institutions or institutions. s There is at least an institution for its subsidiaries.

s It is not a mixed FHC.

France

According to regulatory requirements 143 , the defining FHCs must meet simultaneously the following characteristics: s The FHC is a financial institution. s Its subsidiaries are exclusively or mainly financial institutions or institutions. 139 Ibid. 140 CASTRES SAINT-MARTIN-DRUMMOND (France), op. cit., p. 7. 141 See supra, n° 56. 142 s There is at least an institution for its subsidiaries.

s It is not a mixed FHC.

UK

According to regulatory requirements 144 , as for the definition of FHCs, it uses the EU regulations.

USA

According to regulatory requirements 145 , the defining FHCs must meet simultaneously the following characteristics: s The FHC is a type of bank holding companies.

s The FHC can engage in a few extended financial activities.

s The FHC has sufficient capital and is well managed. All its depository subsidiaries have sufficient capital and are well managed. And it has filed the certification documents with the board of directors.

In summarising the conceptual features of each jurisdiction, there are two main purposes: firstly, to deconstruct the concepts in the legal text; and secondly, to make a better comparison of concepts. At this point, how can a comparative analysis be carried out? The analysis can be carried out specifically using the theory of structuralism advocated by the French scholars 146 . It is possible to analyse the constitutive elements of the concepts. Is there a uniform constituent element of legal concepts? Maybe not. For example, some EU law scholars have proposed five constituent elements of legal rules in EU law: access to justice and judicial review; legal certainty; proportionality; equality and non-discrimination;

transparency 147 . Chinese scholars, in their analysis of Chinese legal rules, believe that legal concepts can be divided into three main elements, namely, assumptions, modes of conduct and legal consequences 148 . American scholars, on the other hand, argue that law may consist of the rules, norms, and prescriptions 149 . In conjunction with the summary of legal texts, it 144 The Financial Holding Companies (Approval etc.) and Capital Requirements (Capital Buffers and Macroprudential Measures) (Amendment) (EU Exit) Regulations 2020. Under this regulatory requirement, the previous UK definition of an FHC followed the EU regulations.

145 Article (p),12 U.S.C.A. § 1841 in USA. The specifics of this article are exactly as shown in the table. 146 See supra, n° 36.

147 RAFAEL (Leal-Arcas), « Essential Elements of the Rule of Law Concept in the EU », SSRN Electronic Journal, 2014, p. 1-2. 148 ZHAO (Shukun), « A Query on the Topic "Legal Rules" in Chinese Jurisprudence », Legal Forum, 5, 2013, p. 123.

149 JOHNSON (Alan V.), « A Definition of the Concept of Law », Mid-American Review of Sociology, 2, 1977, p. 49. appears that these theories do not allow for a uniform classification of the concepts in the legal texts of FHCs. Therefore, the point is to find some common features of the concepts of FHCs based on the definitions in the legal texts. Specifically, it can be interpreted from both a macro perspective and a micro perspective. The macro perspective explains what is the nature of FHCs? It can be understood as the legal positions. In the micro perspective, the specific features of the concepts of FHCs will be analysed.

58.

Plan. -In order to provide a specific explanation of the FHC, as well as an accurate understanding of the concept, the legal positions from a macro perspective ( §1) and specific characteristics from a micro perspective ( §2) will be analysed. §1. The Legal Positions

59.

The concept of legal positions. -« Legal positions » is not a specific legal term, but it is used in research. For example, a doctoral thesis in 2000 gives an example of « legal positions », where for a woman, in the family, the wife is a legal position for her150 . However, in another study of war in international law, its interpretation of the legal position is linked to whether war is legally just or not151 . So, « legal positions » can be understood as the legal identity of a subject or the attitude of the law to a phenomenon.

60.

Plan. -From the summaries, the thesis can initially determine that the legal positions of FHCs vary in different jurisdictions. In general, the thesis can classify them into two categories: financial institution (I) and Bank holding company (II).

I. The First Legal Position: Financial Institution

61.

The case of Europe. -An FHC is considered to be a financial institution 152 under the laws of both the EU and its Member States. Moreover, Member States' regulation of FHCs directly invokes EU law, as reflected in France and the UK. It is important to note that the UK has left the EU, but according to the latest UK legislation on capital regulation of FHCs, which was completed in November 2020 153 , it still follows the EU regulations. Therefore, the concept will remain the main regulatory basis for FHCs in the UK in the short term. BONNEAU's research, the name of FHC only emerged in France from 2014 162 . Prior to that, it would have been known as a financial company 163 . However, it is clear that the two types of company are not the same. According to Professor Thierry Bonneau, the definition of an FHC in French law is an extension of the 2013 EU regulation 164 . Prior to this, French law on financial companies dates back to 1984 165 , when it was uncertain whether the legal position of a financial company was the same as that of a credit institution 166 . However, in 1993 167 , French law formally positioned financial companies as credit institutions 168 . In 1996,

62

French law extended the legal positioning of financial companies, which is already very similar in substance to that of an FHC, but the French law only called it an FHC in 2014 169 .

Accordingly 166 BONNEAU (Thierry), Droit bancaire, op. cit., p. 317. 167 Loi n° 93-1444 du 31 décembre 1993 portant diverses dispositions relatives à la Banque de France, à l'assurance, au crédit et aux marchés financiers 168 BONNEAU (Thierry), Droit bancaire, op. cit., p. 317. 169 Ibid. 170 Ordonnance n° 2004-1201 du 12 novembre 2004 relative à la surveillance complémentaire des établissements de crédit, des entreprises d'assurance et des entreprises d'investissement appartenant à un conglomérat financier.

interpreted 175 . France and the UK have largely followed the rules of EU law. It is important to note in particular that there are some differences between the financial institutions referred to in the definition of an FHC under French law and those in the traditional French sense. In the concept of an FHC, the concept of financial institution follows strictly the definition of EU law and is highly restricted 176 . However, when talking about financial institutions in traditional French law, the concept is in fact very broad and includes mainly banks, financial companies, and so on 177 .

II. The Second Legal Position: Bank Holding Company

64.

The case of US. -An FHC is defined as a type of BHC, which is clearly defined in US law. Under the US Bank Holding Company Act of 1956, a company that has control over two or more banks can be referred to as a BHC 178 . And there are three types of control, including control of more than 25% of the voting rights of a bank, control of the election of directors of a bank, direct ownership of more than 25% or more of the voting rights of the bank 179 . Therefore, a BHC under this model is a type of holding company and the only subsidiary of the BHC is the bank.

It is important to note that in US law, a BHC and a financial institution are two different concepts. For the purposes of the BHC Act, a financial institution is an institution whose business requires it to engage in financial activities 180 . This concept is different from that of the European financial institutions mentioned in the previous paragraph 181 . Besides, in the case of a BHC, its own operations do not require it to be physically involved in 175 See supra, n° 57. Journal, 17, 2002, p. 497. See also 31 CFR § 561.309, which interprets a financial institution under US law as an entity required to participate in financial services. See also 31 CFR § 561.309, which interprets a financial institution for the purposes of US law as an entity required to participate in financial services. It means, then, that a BHC may be part of a financial institution, but it may also not be. They are in a cross-cutting relationship. 181 See supra, n° 57.

financial activities; it only needs to exercise control over those institutions that are involved in financial activities. Therefore, the concept of a BHC is broader than that of a financial institution. However, it is true that the concept of a BHC does not exist in Europe, and it is mainly embodied in US law.

Thus, essentially, a BHC is itself a sub-concept of a holding company. And since the creation of the holding company in 1824 182 , it has given rise to numerous updates. An FHC is a further innovation to the concept of a holding company within the concept of a BHC in US law.

Conclusion.

-A legal position of a BHC as an FHC, it is mainly reflected in US law.

And it is more inclined to be seen as a specific manifestation of a holding company, governed by relevant laws such as corporate law. Thus, the basic point about the identification of the legal position is that it must be analysed in the specific institutional context; it cannot be analysed through common sense judgements.

There are two legal positions of financial institutions and BHCs as FHCs. On the one hand, it is based on the division of jurisdictions. As a general rule, the concept of a BHC does not exist in Europe, and even if the concept of a financial institution exists in the US, it is still distinct from a BHC. On the other hand, it is a division based on the particular legal connotations of specific terms. Although the concept of financial institution exists in both the US and Europe, the concept of financial institution in EU law is highly restricted when it comes to defining an FHC, whereas the concept of financial institution in US law is relatively more relaxed. Strictly speaking, they are not absolutely opposing concepts.

However, in the study of comparative law, it is necessary for a division based on legal connotations and jurisdictions. §2. The Two Common Characteristics

66.

Reason.

-The thesis has explained that a conceptual analysis of the term allows us to analyse its definition, characteristics, and other useful aspects 183 , and here it can be looked at the characteristics of an FHC to deepen the understanding.

67.

Plan.

-By analysing the concept of FHCs in different jurisdictions, the thesis can identify two main common characteristics: emphasis on control relationships (A) and special requirements for subsidiaries (B).

I. The Emphasis on Control Relationships

68.

Control relationships. -All the FHCs in the jurisdictions studied emphasise that it has a controlling relationship over other companies, or control over shares in other companies. It is one of the important purposes of FHCs. It is important to note that this is a feature shared with the general holding company mentioned by Professor Drummond 184 . It echoes the definition of an FHC mentioned earlier 185 . Besides, it is particularly evident in European law. For example, in 1978, the definition appeared to the law that the sole purpose of an FHC was to make acquisitions of shares in other companies. And the FHC does not participate in the actual operation of those businesses, but to help the acquired companies to make profits by managing those shares 186 . Although the EEC and the EU have made several adjustments to the concept of an FHC, they all continue to emphasise that the essential purpose of an FHC is the control of equity in other companies. The relationship is fully consistent with the relationship between parent and subsidiary companies in company law, where the subsidiary can operate and account for itself independently, without the parent company interfering too much with its actual operations 187 . So, from this perspective, it reinforces the fact that FHCs are often presented as a kind of parent company.

Moreover, in terms of the means of control, whether direct or indirect, these can achieve the purpose of control highlighted by FHCs. In terms of the legal definition of FHCs, 183 See supra, n° 57. some jurisdictions simply describe these forms of control, such as the UK, the EU and France.

If it is necessary to understand the detailed requirements of these forms of control, the thesis must adopt a systematic approach. In some jurisdictions, however, the control methods are described in detail directly in the definitions, as is the case in the USA188 . In French law, the Code de commerce divides the relationship of control into three types189 . On the other hand, Professor Oppetit considers the concept of control to be a question of fact, which will be decided specifically by the trial judge in each case. The judges look at who actually has the power in the group in question 190 . In the internal governance of a company, this power may belong to the company's directors, as their personal role is too intrusive and tends to displace the role of the legal person, which can be understood as management control 191 . In contrast, in relation to the control of a parent company over its subsidiaries, this relationship will often be reflected as financial control 192 . And this corporate autonomy of the parent company is limited, as its dependence on the subsidiary increases 193 . Such an argument is also used by Professor Drummond to explain holding companies 194 . Finally, in UK law, UK company law classifies control relationships into four types in terms of voting rights, ability to appoint and remove the board, shareholder agreements and substantial influence 195 .

Conclusion.

-The control relationship is one important feature of the concept of an FHC 196 , and it reflects the fact that FHCs are a special manifestation of holding companies 197 .

But the way of control is different in many jurisdictions. The main references in determining whether a control relationship exists are voting rights, the right to appoint and remove management, shareholder agreements and influence over other shareholders, among others.

These are features that are shared almost exclusively by French, UK, and US law. Later, the description of the control relationship in Chinese law echoes these features 198 .

II. The Emphasis on Special Requirements for Subsidiaries

70. Special requirements.

-If an FHC merely exercises control over the shareholdings of other companies, then a holding company is sufficient for this purpose, so why would various jurisdictions need to create a further concept of a specific FHC? This brings to some of the special requirements of an FHC, specifically some specific restrictions on the subsidiary being controlled. However, the requirements for subsidiaries of an FHC vary from one jurisdiction to another at different points in history; at the same time, the provisions may 195 See 89J (4), Companies Act 2006. For the purposes of those sections a person ("A") controls another person ("B") if(a) A holds a majority of the voting rights in B, (b) A is a member of B and has the right to appoint or remove a majority of the members of the board of directors (or, if there is no such board, the equivalent management body) of B, (c) A is a member of B and controls alone, pursuant to an agreement with other shareholders or members, a majority of the voting rights in B, or (d) A has the right to exercise, or actually exercises, dominant influence or control over B. 196 It is important to note that in European legal texts, there are some other terms that are easily confused. For example, in a financial conglomerate, the control relationship is also an important feature. It is not clear and uniform in many EU legal texts. But French law can provide some clues. For example, under Article L517-3, Code monétaire et financier, it is mentioned that a financial conglomerate can be formed when a group meets certain conditions. So, a financial conglomerate is a special type of group. And as far as the relationship between FHCs and financial conglomerates is concerned, essentially an FHC may be a special kind parent company in a financial conglomerate. According to the definition of a financial conglomerate, the combination of its subsidiaries is likely to be at least an insurance company and a credit institution or an insurance company and an investment company. And while the subsidiaries of an FHC may contain at least credit institutions or investment companies, there is no mandatory requirement under EU law as to whether an insurance company needs to be its subsidiary, but there is no denial either. So, it can be found that a financial conglomerate has higher requirements for its subsidiaries. Although the control relationship is not a unique feature of FHCs, it is essential for the interpretation of FHCs. 197 See supra, n° 68. 198 See infra, n° 323. also be different in many jurisdictions.

A. The Special Requirements for Subsidiaries in Different Historical Stages

71.

The historical evolution. -The differences between the different phases of the same jurisdiction are most evident in European law. As French and UK law follows these provisions of EU law, this also contributes to the understanding of the relevant national legal systems. The thesis can review the successive adaptations of the concept of FHC in Europe.

And the EEC and EU have adapted the concept of FHCs for six times, in 1978, 1992, 1993, 2000, 2002 and 2013 199 . The most significant difference between these adjustments is in the requirements for subsidiaries. The most obvious difference is in presentation. From the generalisation and summary, it can be found some key terms such as credit 199 For the specific legal texts involved, see supra, n° 62.

Year

institutions, financial institutions, investment firms, mixed FHC, and institutions 200 . And if it is wished to accurately understand the differences in the definitions of FHCs in the EU at different historical periods, the thesis must first focus on the differences in these different terms.

72.

Concepts in Historical Perspective. -The definitions of some specific terms involved in analysing the concept of an FHC are explained in the previous paragraph 201 .

Even though the legal term of FHC was introduced in Europe as early as 1978, it was only in 1992 that its legal meaning became more enriched. In the five changes between 1992 and 2013, the legal meaning of the FHC has been constantly adapted. The thesis can start by looking at the evolution of these legal terms over time.

Credit institutions: throughout the five changes, the basic meaning of « credit institutions » has not changed, mainly in terms of their basic functions. It comprises both the taking of public deposits and the granting of loans. In 1993, for example, the European definition of « credit institutions » was combined with the requirement for a solvency ratio 202 .

In 2000, in addition to the definition in 1993, « credit institutions » included third country branches in Europe. However, in 2013, the legal definition of « credit institutions » reverted to the 1992 rules. Therefore, the thesis considers that the connotation of legal terms is historically recurrent.

Financial institutions: it can be seen in two stages in the context of these five changes. The first was before 2013, when financial institutions were emphasised as not being credit institutions and their main activity was the acquisition of shares in certain restricted activities. In 2013, however, the meaning of « financial institutions » was narrowed down, and they were defined as not being institutions, which in this case included both credit institutions and investment firms.

Investment firms: among the five changes mentioned, the definition of investment firms first appeared in 1993 and was then defined in the 2000, 2002 and 2013 regulations respectively. However, the year of 2013 is still a turning point. There are three restrictions on investment firms: they are not credit institutions; they are not local firms 203 and they exclude firms that only receive and transmit investor orders but do not hold client funds or securities. In the regulations in 2013, the activities of the firms in the third restriction are restricted, mainly to those firms engaged in the four categories of activity 204 . So, from this perspective, the scope of companies restricted in the third category has been narrowed and the scope of companies that qualify as investment firms has been expanded accordingly.

Mixed FHC: among the changes examined, it was first introduced in 2002 and the concept of mixed FHC has remained the same since the redefinition of FHCs in 2013. One of the most obvious qualities is that a mixed FHC is not one of the « regulated entities » 205 .

There are three types of regulated entity, namely a credit institution, an insurance undertaking, and an investment firm 206 .

Institutions: in the five changes mentioned above 207 , this legal concept was defined in 1993, and in several subsequent legal changes, it has involved credit institutions, investment firms. However, there is a difference in the logical relationship between the legal definitions, which began to change in 2000, and the definition has been used since then.

Specifically, in 1993, institutions referred to credit institutions and investment firms 208 . From 2000 onwards, institutions refer to credit institutions or investment firms 209 . Therefore, the conditions for the application of institutions have been narrowed. Correspondingly, their scope of application has been expanded.

73.

Features. -When analysing the successive changes in the definition of an FHC in Europe, several features can be identified.

Firstly, the conditions applicable to FHCs have become increasingly restrictive, but the minimum requirements for subsidiaries show a certain historical repetition. For example, in 1992 at least one subsidiary was required to be a credit institution and this requirement was followed in the regulation in 2000. However, the regulation in 1993 required at least one subsidiary to be a credit institution or an investment company, and the regulation in 2013 revert to the regulation in 1993.

Second, there is also a certain historical recurrence in the types of subsidiaries defined as FHCs, but there will be moments. For example, the definitions in 1992 and 2000

both required subsidiaries to be primarily or solely credit institutions or financial institutions;

the definitions in 2013 and 1993 both required subsidiaries to be primarily or solely credit institutions, financial institutions, or investment companies. However, the year of 2002 was a special moment because then the subsidiaries of FHCs did not have to require the presence of credit institutions, but mainly or only financial institutions or investment companies.

Looking at the many historical changes, we can see that the regulation in 2002 is a very special case.

74.

Conclusion. -There may be certain similarities in the definitions of FHCs at different stages of history, but the conditions for the regulation of FHCs have become increasingly varied, at the extreme of almost no special provisions in 1978, and increasingly rich in requirements later. And some lessons from history can be found.

B. The Special Requirements for Subsidiaries in Different Jurisdictions

75.

Differences in Jurisdictions. -In terms of the jurisdictions, the EU, France, and the UK maintain uniform definitions of an FHC, and the ones with significant differences are in the US.

In the US, the definition of an FHC for subsidiaries requires an FHC is the parent company of banks210 . But combining this with the EU's definition of an FHC in 2013, it can be found that the requirements for the subsidiary of an FHC are also different. And the legal terms that define an FHC under the EU legal framework, such as financial institutions and institutions, are also defined differently than in other regions. Such a change is also reflected in French and English law. And their national laws need to respond to these changes in EU law. The subsidiary requirements for European FHCs are more complex and stringent compared to US law.

76.

Comments. -When reviewing the specific requirements for subsidiaries of FHCs in different legal systems, it is important to combine this analysis with other characteristics of FHCs. For example, it is the difference in the legal positioning of FHCs in Europe and the US that leads to differences in the specific requirements for their subsidiaries. Moreover, even within the same region, it is not invariable. For example, although the UK definition of an FHC still follows the one in the EU, the requirements for FHC subsidiaries may also change in the future as the UK has left the EU.

77.

Conclusion. -In jurisdictions outside of China, an FHC is a corporate form that exists as a parent company and whose subsidiaries are involved in financial activities, with a particular focus on control relationships. Specifically, it has the following main characteristics: (1) in the legal text of an FHC, it usually exists as a parent company. It may be legally positioned as a financial institution or as a bank holding company, which means that a non-financial company may equally well be the FHC. But it is always a systemically important company; (2) it emphasises a controlling relationship over its subsidiaries, which means that it does not usually intervene directly in the management of its subsidiaries but helps them to make a profit 211 ; ( 3) it has some specific requirements for its subsidiaries. But these requirements are updated continuously in different jurisdictions and at different points in the history of the same jurisdiction.

Section II -The Two Core Issues on the Financial Market Regulation Approaches

78.

The concept of « regulation approaches ». -The « regulation approach » provides a way of analysing the relationship between institutional forms and economic systems in response to changes in market dynamics, and it is designed to achieve stability and predictability in each economic context 212 . Specifically, some scholars have analysed it through regulatory strategy and regulatory principles 213 . Certainly, the interpretation of the regulation approach is not limited to this; it needs to be defined for the specific needs.

79.

Plan. -Based on the meaning of the regulatory pathway, we will explain it specifically from the perspective of both the regulation model ( §1) and the regulation principles ( §2).

211 Professor Drummond argues that holding companies do not have the means to carry out economic activities.

In fact, this highlights the fact that it is not involved in the operations of its subsidiaries. It also echoes the important purpose of an FHC which is to gain control rather than to carry out operational activities. do regulators make such decisions? There must be some sound logic hidden behind this. And the assumption of rationality is an important theory in the neoclassical model216 .

82.

Plan. -The thesis can explain these issues from a historical (A) and comparative perspective(B).

I. The Historical Legal Analysis on the Rationality

83.

The relationship between the regulation of FHCs and the regulation of the financial system. -The regulation of FHCs is part of the system of financial systems in a jurisdiction. The regulation of FHCs, then, must also evolve within the financial regulatory system of the region. It means that the regulation of FHCs cannot be independent of the financial regulatory system; rather, it is a specific manifestation of the financial regulatory system in a region. To answer the question of the rationality of the regulatory model of FHCs, it is necessary to review the main financial regulatory mechanisms surrounding FHCs. It involves two main relationships: the relationship between the central bank and other regulators, and the relationship between specific regulators of different businesses. It requires a clear understanding of the history of financial regulation.

84.

A brief history of financial regulation. -Early financial regulation was mainly for banks. Its history goes back a long way. When banks were first created, people were sensitive to their operations. In 1850, for example, the « French Dictionnaire des idées reçues » mentions : « Banquiers. Tous riches, Arabes, loup-cerviers » 217 . However, in the Anglo-Saxon region, some scholars believe that the problems of financial regulation emerged mainly from the first banking crises, such as the British Fringe bank crisis of 1973-1975, the Franklin Narional Failture of 1973, and the German Herstatt failure in 1974 218 . During this phase, the central issue of contention lay in the role of central banks in regulation. Then, in the 1980s, the debt crisis in Latin America dealt a fatal blow to the economies of poor countries, and it was accompanied by a reform of the international financial regulatory system 219 . By the mid-1990s, another major issue in the field of financial regulation emerged at this time, that of the regulation of different financial operations such as banking, insurance, and securities. Subsequently, the concept of micro-prudential regulation was derived. The East Asian financial crisis of the same period triggered a renewed rethinking of regulatory governance 220 . In fact, this period was also an important historical period when the US FHCs Act was enacted. By the stage of the global financial crisis in 2008, curiosity about macroprudential regulation was driven by this crisis. So, building on this analysis, the period of focus on financial regulation is only about 40 years old.

Such a perspective is also partially confirmed in the eyes of European scholars. For example, the historians Alexis Drach and Olivier Feiertag consider the period after 1970 to be an important turning point in financial regulation. But when analysed from a historical perspective, the control and regulation of banks was born during the two world wars. In particular, the financial crisis of 1930 brought the issue of banking regulation to the fore 221 .

So, the financial crisis was a constant driver of regulatory reform. Every major financial reform has been the result of a reflection brought about by a crisis.

The regulation and governance of FHCs goes beyond the control of banks to include other financial products, so the post-1970 period was a critical one in which FHCs began to be gradually taken seriously. It was also a period when global financial regulation entered an important turning point. At the same time, the initial reference to the earliest legal texts on the concept of FHCs can date back to 1978 in Europe, which also seems to confirm the observations on this period 222 . Thus, the historical analysis shows that the financial crisis has led to a reform of the financial regulatory regime. And it is in this trend that FHCs were born.

The thesis can understand the regulatory regime for FHCs as a more specific strategy within a judicial regional financial system. Therefore, the FHCs' regulation will not cover all aspects of the financial system.

To further substantiate this point, the following is an analysis of the first FHCs regulatory laws in some jurisdictions and their possible historical background. The specific analysis is shown below. crisis around the year 2000 and their legislation on FHCs was more in response to the embedding of EU law into national law. However, the timing of the legislation varies from country to country as Member States also have different circumstances.

UK 2000 226

In a historic change to increase the independence of the central bank, the UK pioneered the transfer of responsibility for banking supervision from the Bank of England to the Financial Conduct Authority in 1997 227 .

USA 1999 228

The global impact of the 1997 Asian financial crisis had a knock-on effect on US financial regulation. In addition, US bankers saw increased competition and shortcomings between local banks and those in Europe and Japan.

Reform was called for 229 .

From the statistics, it can be found from a historical perspective that the emergence of FHCs has been accompanied by financial crises and reforms. In terms of overall trends, it is the result of economic globalisation and increased international competition in the financial sector 230 . The regulation of FHCs is necessary to improve the efficiency of overall financial regulation and to close systemic gaps and prevent systemic crises.

85.

Conclusion. -And on this basis, different regulatory models have been presented, which is necessary and almost inevitable. And the current regulatory mechanisms in the various jurisdictions are the result of continuous reform that were in place during the financial crisis at different periods of history before they were presented.

II. The Comparative Legal Analysis on the Rationality

86.

Comparative analysis. -In addition to historical experience, the thesis will also find that there are many factors that influence the regulatory culture of a region, such as the level of economic development and competition, globalisation as well as geopolitics and economics. When these factors are analysed comparatively for different jurisdictions, the thesis will find that the current regulatory regime on FHCs is regionally appropriate. Then, when multiple models emerge, the thesis can also perform a deconstruction analysis. So, the idea of a monetary union has become common to them to achieve economies of scale. 

89.

Plan. -Specifically, when browsing through the legal texts of the jurisdictions explored, the thesis can find that the principles governing the regulation of FHCs are focused on two main areas, namely consolidated regulation (I) and prudential regulation (II).

I. The Principle of Consolidated Regulation

90.

Concept. -According to the Association of Supervisors of Banks of the Americas (ASBA), consolidated regulation focuses on the overall assessment of a company's risk, which includes corporate entities as well as natural persons, and is not limited to matters disclosed by the company 239 . In other words, if some matters pose a risk to the company's operations, these are the subject of the assessment. In the Chinese regulatory system, this type of supervision is also known as « the Look-Through Supervision » In addition, this concept of comprehensive analysis and regulation of corporate risk is also necessary for FHCs. And the important features of an FHC include the emphasis on control relationships, the strict requirements for subsidiaries and the special restrictions on operating activities 244 . In view of this, it is conceivable that the control relationships of an FHC could be very complex and that any single problem could cause a chain reaction which could easily lead to significant risks within the FHC. As a pivotal presence in the financial markets, the operational risks of an FHC could create a potential systemic crisis for the entire market, as has been demonstrated in the Lehman Brothers bankruptcy case in the US. For example, in the case of an FHC, regulation does not only cover itself, but also its subsidiaries, the financial groups they form together and so on 245 . It also covers not only the risks of its own operations, but also those of its subsidiaries in other countries, and so on. The situation of each FHC may not be the same, relatively speaking, and therefore the measures taken by the regulator may differ. This approach to regulation is therefore more targeted and focuses on the micro level of regulation.

91.

Reason. -Consolidated regulation was initially a regulatory scheme for banks and, following the emergence of FHCs, this approach was accordingly applied to FHCs. The reasons for this are understandable. On the one hand, some FHCs are themselves bank holding companies, such as in the US. Therefore, it is natural that an FHC in this context can also implement the concept of consolidated regulation, as it is still essentially the regulation of banks. On the other hand, even in other jurisdictions, FHCs have broken away from banks and extended to other financial institutions.

92.

Regulation situation. -However, the thesis still sees in the legal texts that they follow the idea of consolidated regulation, as defined in the EU law in 2002, which emphasises the joint implementation of the consolidated regulation of FHCs by the EU regulators and the national regulators of the Member States. Notably, FHCs were required to be headquartered in the EU at this time 246 . It means that the FHCs must be a company incorporated in the EU and its Member States, which may ensure that the company is of European origin.

Furthermore, it has also been argued that the consolidated supervision of companies is the responsibility of their home-country regulators 247 . If this theory is followed, then this requirement would almost certainly have to be met for the EU to be able to impose consolidated regulation on FHCs. In addition to this, the EU Member States have also implemented the concept of consolidated regulation into their national law 248 . The EU and the Member States have maintained uniformity in their regulatory principles. These situations also apply to France. Since 2010, the French legislator has added anti-abuse rules and imposed stricter regulations on transactions by groups of companies 249 . The UK has left the EU, but in the short term this situation will not change significantly.

The US consolidated regulation of FHCs also applies to other bank holding companies, pointing to controls on risk-based capital ratios 250 .

Conclusion.

-From the analysis, the thesis finds that the interpretation of consolidated regulation in different jurisdictions has different emphases. However, all of them use the expression « consolidated regulation » at the same time. The thesis believes that, despite the differences in the expressions, the emphasis on the concept of regulation is similar, and that it is necessary to understand the spirit inherent in consolidated regulation.

The principle of consolidated regulation of FHCs is therefore a response to the failure of banking supervision, an experimental reflection by regulators in the face of regulatory failures and the financial crisis. This principle has evolved so much that it is not only reflected in the legal texts of various jurisdictions, but it is also implemented in some of the specific activities of FHCs.

247 ASBA, op. cit. 248 In Belgium, see Art. requirements at the international level. Thus, with regard to the concept of the prudential standards, it must be analysed in the context of the specific legal framework. It is usually discussed in the context of the policy framework for financial market regulation, which is a set of standards with the primary objective of preventing risks in financial markets. It will cover all aspects of the functioning of financial markets.

More specifically, prudential regulation is a risk-based approach and principle of macro-regulation in financial markets 253 , which has as its primary objective the maintenance of financial market stability. Guided by this fundamental principle, regulators set differentiated risk-based regulatory standards for different financial services and products, as they differ in market risk. Indeed, even for the same financial product or service, its impact on the stability of financial markets varies at different historical stages and market environments. However, the prudential principle is based on macro analysis and the standards it sets are not specific to a particular market participant; rather, they are of concern whenever there is a risk of financial market instability. Under the current society, such market instability can manifest itself in various forms, such as violent fluctuations in the stock market, price inflation, labour unemployment and so on. These are all drawn from the various manifestations of financial crises throughout history. At the level of an FHC, the complexity of its shareholding structure and the richness of its financial products and services can make the instability it brings even more complex. There is therefore a strong need to design prudential standards for such companies to accurately identify risks.

95.

Comparison based on systemic risk. -The systemic risk is broadly defined as some form of system-wide financial distress or economic disruption that has a significant impact on the physical economy 254 . In the case of financial markets, it is often reflected in huge fluctuations in the investment climate, which induce financial crises, which generate a range of socio-economic problems such as inflation, corporate bankruptcies and employee unemployment, among others. And the security of FHCs as a kind of behemoth in the financial markets does pose a systemic risk to the market.

Whether it is consolidated regulation or prudential regulation, they are both set up based on risk. In other words, they are designed to prevent risks effectively and to respond quickly when they do occur, thereby minimising the damage caused by systemic risk. In terms of the regulation of FHCs, prudential regulation emphasises the need for regulators to manage the balance of interests between FHCs, financial consumers, and the government, and is designed to protect the different interests in the financial market, which can be interpreted as an « art of balancing ». Consolidated regulation, on the other hand, places more emphasis on the market behaviour of FHCs, where the regulator must plan in a unified manner to discover the nature of the behaviour through market behaviour and thus gain a comprehensive understanding of the risks, which can be understood as an « art of discovery ». Both regulatory principles need to be run consistently and in tandem with each other. Only in this way can the market risks of an FHC be reasonably controlled.

96.

Conclusion. -Prudential regulation and consolidated regulation together form the regulatory principles for the protection of FHCs, which cut across specific regulatory actions in different jurisdictions and have gradually become the regulatory consensus in the aftermath of the 2008 financial crisis.

Conclusion of Chapter 1

97.

Conclusion. -To explore the external protection mechanisms of shareholders' rights in FHCs, the thesis has studied the development of FHCs in typical jurisdictions beyond China, and the thesis has found that FHCs can be analysed from both a legal textual perspective. The thesis has identified two different legal positions and two typical characteristics of FHCs, which give us an understanding of what an FHC is, which is important for the analysis that follows. For only by clearly defining its connotations will the analysis find the right object.

In addition, the thesis has reflected on the summarised models for the regulation of FHCs. They are only one specific area of financial regulation. Although they are not outside the scope of financial regulation, there are yet some differences with the overall regulation.

Through historical and comparative analysis, the thesis has identified the rationality of the models of FHCs regulation.

Finally, the thesis has also identified two classic principles in the regulation of FHCs, namely prudential regulation and consolidated regulation. These are the regulatory consensus that has gradually emerged in various jurisdictions since the financial crisis. For those FHCs where the government is the only shareholder, these principles are also an important way to protect their rights, as the protection of the rights of government shareholders is more dependent on regulation. Naturally, these regulatory principles also inform the regulatory measures of other FHCs, thus providing the criteria for evaluating their shareholder rights protection measures in regulation.

CHAPTER 2. FINANCIAL MARKET REGULATION OF SHAREHOLDERS' RIGHTS IN FINANCIAL HOLDING COMPANIES

BEYOND CHINA

98.

Shareholders' rights. -The protection of shareholders' rights is a frequently mentioned topic in commercial law, so what rights do shareholders have? Firstly, shareholders' rights are statutory rights 255 . Secondly, the content of shareholders' rights and their enforcement need to be reflected by legal practice or case law 256 . However, although the rights of shareholders are described in legal texts, they lack generalisation. It seems to rely more on the findings and summaries of researchers. For example, in the works of French scholars, it can be found the shareholder rights relating to the right to vote, the right to dividends and the right to information 257 . Professor John Armour, an UK company law scholar, also specialises in summarising shareholder rights in common law countries and argues that shareholder rights can be analysed from different perspectives, including at the level of lawyers, at the level of institutions and so on. In summary, he identifies seven areas of rights involving shareholders, including rights to payment of cash-flows, rights to control, rights to information, rights to have directors and officers comply with their fiduciary duties, enforcement by litigation, shareholder voting, and market pricing 258 . In addition, the rights of shareholders are defined in a study published by the European Parliament in 2012 259 . In this report, shareholders are classified as shareholders with voting rights, shareholders holding securities, shareholders acting in the interests of the company as a whole and shareholders acting in concert. The content of shareholders' rights likewise varies between the different classifications. When shareholders have the right to vote, their specific rights include the right to be informed, the right to vote, and so on, while when shareholders hold securities, their rights include the right to dividends260 . Therefore, although shareholders' rights are set out in legal texts, they need to be generalised by legal practitioners.

« Shareholders' rights » is a concept that needs to be constantly interpreted, but it should avoid being over-interpreted. And the research will focus on shareholders' rights to vote and rights to information in FHCs. The shareholder's right to dividends will also be covered where necessary. These are the types of shareholder rights that are recognised by various theories.

Moreover, it needs to be understood that regardless of the jurisdiction, the types of shareholder rights of an FHC do not conflict with the types set out in company law. Because, as the previous definition261 of an FHC shows, it is a type of company and is subject to company law. In comparison to other types of companies, although the types of shareholders' rights do not differ significantly, there are differences in the way in which their rights are realised. For example, in terms of controlling shareholders, it requires a distinction to be made between governmental shareholders and ordinary shareholders262 . In terms of the realisation of minority shareholders' rights, the political influence of government shareholders and the capital influence of ordinary shareholders both pose challenges263 , but the measures taken by minority shareholders are different. For example, for government shareholders, the choice of gold shares is a strategy, while for ordinary shareholders, the choice of preference shares is a favoured mechanism264 . based on market risk prevention. Moreover, under the principle of consolidated regulation271 , the supervision of FHCs is not only about identifying the operational risks in the home country, but also the risks of subsidiaries in other countries272 . Only when these shareholders are fully identified, including the controlling shareholder, the actual controller, and so on, can the objectives of prudential and consolidated regulation be achieved. The TMSAFHC in the Chinese Law also clearly indicates the need to strengthen the regulation of shareholders by comprehensively identifying the true identity of shareholders of FHCs273 . Therefore, it should become a consensus on shareholder governance.

Regulation of shareholders' rights in

In addition, in the case of FHCs, the law imposes higher requirements on the qualifications of their shareholders and strict regulations on the enforcement of shareholders' rights. It reflects the fact that shareholder rights can vary depending on the shareholders. In the US, UK, and France, the regulation of shareholders' rights can also be affirmed in company law and FHCs regulatory legislation. Shareholder rights are regulated both to protect the statutory rights of shareholders and to prevent abuse of those rights.

100.

Plan.

-The protection mechanism of shareholders' rights in FHCs is divided into an external protection mechanism and an internal protection mechanism. The external protection mechanism refers to financial market regulation, of which the regulation of shareholders' rights is an important part. Therefore, shareholder rights regulation, as discussed here, is an integral part of an effective shareholder rights protection mechanism for FHCs. To argue the point well, the following paragraphs will answer the question of why (Section I) and how (Section II) to regulate shareholder rights in FHCs.

Section I -The Reasons for Regulating Shareholders' Rights

101.

Explanation. -The need for shareholder rights to be regulated arises from the fact that the internal governance mechanisms of FHCs are not effective in achieving shareholder rights protection. Financial market regulation is complementary to corporate governance for an effective shareholder rights protection mechanism. For example, in published French case law, the number of cases involving the regulation of shareholders' rights amounts to 1329274 .

The number of relevant cases published in the UK reached 6144275 . These cases do not only involve FHCs, but they are also sufficient to show that the regulation of shareholders' rights is a very common need in commercial activities. The reason for examining them is to better understand the relationship between financial market regulation and corporate governance in the protection of shareholders' rights in FHCs.

102.

Plan. -The regulation of shareholder rights in FHCs is an important proposition that seeks to mediate the conflicting interests of controlling and minority shareholders in FHCs.

Hence, Section I will argue why shareholder rights in FHCs should be regulated from the perspective of controlling shareholders ( §1) and minority shareholders ( §2) respectively. §1. In the case of FHCs, one of the things that distinguishes it from an ordinary company is the enormous impact it can have on the systemic risk280 of the financial markets. It has been demonstrated in several financial crises281 .

104.

Plan.

-If a controlling shareholder abuses control, the implications can be catastrophic. However, internal governance mechanisms are limited in their ability to discipline controlling shareholders. Therefore, external regulation will be needed. Two of the more prominent types of abuse of controlling shareholders' rights are: related party transactions (RPT) (I) and interference in business decisions (II).

I. The Challenges from Related Party Transactions of Controlling Shareholders

105.

Importance. -Compared to ordinary companies, RPTs 282 of controlling shareholders in FHCs require more regulation. It manifests itself in several ways. Firstly, RPT in FHCs are more complex and hidden, making them more difficult to detect. As for the characteristics of FHCs, the thesis has identified that control relationships are central to this type of company and that there is a wide variety of subsidiaries, all of which are usually linked to credit institutions 283 . If the definition of a related party of an FHC is followed 284 , the FHC's related parties are often professionals in the field of financial services and have a wealth of financial frauds at their disposal when the controlling shareholder transacts with a subsidiary of the FHC. For non-professional shareholders, it is difficult for them to detect these frauds. Secondly, RPTs by the controlling shareholder of an FHC may expose the company to non-commercial risks. And the controlling shareholder of an FHC can sometimes be the government 285 . In this context, the RPTs practices of controlling shareholders can in some cases fall into political risk, which can be very reactive for commercial companies. It also explains the use of a large number of provisions in the legislation on FHCs in many jurisdictions specifically regulating RPTs of FHCs 286 . It is in fact one of the most frequent and important difficulties faced in the protection of the rights of shareholders in FHCs.

106.

Plan. -Due to the complex control relationships of FHCs, if the controlling shareholder practices RPT, the means are more subtle and the forms more complex, which makes it more challenging for minority shareholders' rights protection and internal corporate governance. It is for this reason that external financial market regulation is a necessity.

Theoretical analysis (A) and case law support (B) will be discussed in relation to the challenges posed by RPT of controlling shareholders in FHCs.

A. Collective Interests Under Threat of Theft

107.

What is a related party transaction? -RPT is the transactions established between related persons within a company 287 . It can be defined in legal texts, for example at the EU level, it has adopted the « related undertaking » formulation in the regulation of FHCs 288 . It usually refers to a subsidiary, equity participation, or other entity with a close financial relationship in EU 289 . In addition, the EU describes RPTs in the regulation of accounting standards, which considers related relationships to be a perfectly normal activity in business activities 290 . Instead, RPT is required to be disclosed in the financial report 291 . So, there may be some differences in the determination of RPT in different jurisdictions, but it is all regulated conduct. Moreover, it is a very broad concept. In other words, in judicial practice, wherever there is a possible conflict of interest, it may be suspected as a situation for RPTs.

In response, it has been recognised by international organisations, such as the Organisation RPT result in the financial distress of a subsidiary of the FHC, the FHC will need to provide financial support at that time. The controlling shareholder, in turn, is required to assume more responsibility than the minority shareholder. Therefore, it will force the controlling shareholder to be prudent in its trading practices. Under US law, the controlling shareholder's fiduciary duties to the minority shareholder would also bind the controlling shareholder's behaviour 297 . And the court can require the controlling shareholder to purchase the minority shareholder's shares, also known as the « freeze out » strategy, if the controlling shareholder's conduct of RPT has resulted in the minority shareholder's interests being harmed 298 .

Among civil law countries, France has adopted a different model from that of the Anglo-Saxon countries in that for the protection of the interests of minority shareholders, it relies more on the liability of directors 299 . However, it is worth noting that in France, prior to the 19th century, bank shareholders were held to have unlimited liability, to provide adequate protection for bank depositors 300 .

So, in different legal systems, despite the different institutional designs adopted by many jurisdictions in the conflict of interest between controlling and minority shareholders, all have broken through the soft law and adopted the path of financial market regulation.

109.

Conclusion. -The RPTs practices of shareholders in FHCs should be included in a very strict regulatory system. And the requirements of prudential and consolidated regulation should be upheld. 

B. The Case

112.

Judges' decision. -The judge finally dismissed the plaintiff's application. The judge gave the reason « forum non conveniens ». The judge interpreted the case in three ways, namely « degree of deference », « adequate alternative forum », « balance of private and public interest factors ». In addition, the case suffered from a few inconveniences, including the inconvenience of witnesses, the investigation of evidence, the Spanish language, court congestion and the application of foreign law, and so on.

113.

Analysis of judgments based on a comparative perspective. -The case involves the FHC, JPMorgan Chase & Co 303 , which is the controlling shareholder of Banco Comercial in Argentina and Uruguay, and involves RPTs, making it an ideal subject for analysis.

In the case of JPMorgan Chase & Co, the US court did not investigate the potential RPTs. However, through this decision, the thesis has identified many of the challenges faced by minority shareholders in FHCs when it comes to monitoring the controlling shareholder's RPTs. From the description of the facts of the case, it can be found that RPTs in FHCs can use a variety of hidden economic and legal measures that are too difficult for vulnerable stakeholders to detect. And the consequences of these facts were tragic, as best exemplified by the bankruptcy of Banco Comercial Uruguay.

In addition, with regard to RPTs between shareholders, the importance attached to this issue is repeatedly confirmed by EU law in its « Shareholder Rights Directive », which considers that RPTs by controlling shareholders can infringe on the interests belonging to the company and the rights of minority shareholders, and therefore requires that significant RPTs within Member States must be submitted to the regulator or the EU considers that RPTs by controlling shareholders can infringe on the interests of companies and the rights of minority shareholders 304 .

Conclusion. -The regulation of controlling shareholders' RPTs in cross-border

FHCs business faces challenges from a few sources, especially when more complex situations such as cross-border litigation are involved. Case law has demonstrated the enormous difficulties faced in safeguarding the collective interests of FHCs in the absence of regulation. Regulation is therefore to be expected. Under this provision, transactions with related parties may be detrimental to the company and its shareholders, as they may give the related party the opportunity to take possession of value belonging to the company. It is therefore important to provide adequate safeguards to protect the interests of companies and shareholders. To this end, Member States should ensure that significant related party transactions are submitted to shareholders or administrative or supervisory bodies for approval in accordance with procedures to prevent related parties from taking advantage of their position and to provide adequate protection for the interests of the company and shareholders who are not related parties, including minority shareholders.

II. The Challenges from Interference in Business Decisions of Controlling Shareholders

115.

Importance. -In fact, in case law, it is possible to find a diversity of types of shareholder rights disputes in FHCs. It echoes the importance of the research at the heart of the research. From a comparative law perspective, however, it is essential to select representative types of disputes, not only to balance the differences between different national legal systems, but more importantly it needs to echo the disputes on the protection of shareholders' rights in Chinese FHCs in the later section 305 . It also responds to Professor René David's view that macro-comparisons precede micro-comparisons 306 . And the interference of controlling shareholders in business decisions is one such example. The importance of this issue is therefore not only that it is indeed a controversy as shown in the case law, but more importantly that it provides lessons for the analysis of shareholder rights disputes in Chinese FHCs.

116.

The objectives of business decisions in FHCs. -In a profit-oriented company, the shareholders and directors of FHCs should make business decisions with the best interests of the company and all shareholders in mind 307 . On this basis, the business judgment rule was introduced in US law 308 . Under this rule, directors are required to follow good faith, loyalty, or due care 309 . The court will not review a director's business decision to perform his duties in good faith. In civil law countries, such rules may differ. For example, in France there is no business judgment rule. In France, the public authorities can only intervene if there is a breach of law or non-compliance by a company. Otherwise, the government cannot substitute for the management of a company to judge whether a business decision is justified, and it can also be referred to as the « le principe de non immixtion » 310 . Furthermore, France why the government, as the controlling shareholder in an FHC, is prone to excessive interference in business decisions. On the one hand, it is due to political criteria and not based on its management skills in corporate governance316 . On the other hand, the current legal system does not provide sufficient regulatory strategies317 when the government intervenes in business decisions as a controlling shareholder, which encourages government intervention.

120.

Plan.

-The research will analyse from a theoretical perspective why governments need to be regulated when they are controlling shareholders and intervene in business decisions (1). In addition, the thesis will look at the active intervention performance when the government is the controlling shareholder from a case law perspective (2). 

123.

How to regulate government shareholders? -One of the most important objectives of non-public enterprises is to make profits 323 . At the same time, however, the rise of the concept of corporate social responsibility (CSR) has added more possibilities for corporate objectives 324 . The European definition of an FHC in 1978 shows that an FHC should ensure that its subsidiaries or affiliates are profitable 325 , but how does an FHC achieve its own profitability objectives? It can achieve profitability through its subsidiaries or affiliates, and this can be reflected in the consolidated statements326 . However, when the government is the controlling shareholder, the FHC may face a conflict of decision. That is, how to balance the conflict between the profit-making and public interest objectives of the business? Given the public nature of the government, there is reason to believe that the government actively promotes CSR when it is the controlling shareholder. However, it can be found the additional concern that the government is interfering excessively in the business decisions of the company to achieve its policy objectives. When the government is a shareholder, its status as a shareholder is not completely divorced from its political influence.

In this case, regulation becomes a very pressing requirement.

Specifically, how is government regulated? Firstly, the reference here to regulation of the government is very specific, as the government at this point refers specifically to its role as the controlling shareholder of an FHC, and its role at this point is that of a participant in the internal governance of the company, rather than a policy maker in the broad sense.

The specific issue here is therefore how to regulate the abuse of political influence by the government as the controlling shareholder to interfere excessively in the business decisions of FHCs. Rather than expanding the issue here into a purely administrative law or constitutional law issue, it is appropriate to return to this specific level. Secondly, in terms of concrete measures, the reform of the voting rights regime for FHCs would provide a constructive perspective to address this issue, such as the preference share and golden share regimes. This issue will be discussed in detail later on327 .

124.

Conclusion. -Although when the government is the controlling shareholder of the company, it does not rely on its power to intervene directly in the company's decisions in FHCs, but on its voting rights in the company, the potential influence of the government's public power makes it difficult for other shareholders to assert their rights328 . Therefore, when the government is the controlling shareholder, it must be strictly regulated when it is involved in business decisions.

The Case Law Explanation on Regulating Active Intervention from Government Shareholder

125. Analytical ideas. -When the government is the controlling shareholder of an FHC, its interference in the business decisions of the FHC is highly controversial. The following paragraphs329 describe the problems of government intervention in the business decisions of FHCs, using the US law case Fairholme Funds, Inc. v. United States330 as an example. In addition, an EU law analysis will also be provided. WestLB was in line with the EU common market competition rules and whether the government had abused its administrative powers. The explanation given by the German government was that the aid was based on a public interest need and the EU judges considered that the need for the aid had to be fully justified as the ownership structure and conflict of interest could lead to competition rules being impeded 331 . Thus, as FHCs are often closely linked to the occurrence of financial crises, government intervention in their business decisions as controlling shareholders is almost inevitable and will become more pronounced in the wake of the 2008 financial crisis guided by prudential regulation as the main regulatory principle. In the context of the common market, this case of EU law is equally exemplary for the protection of shareholders' rights in other Member States such as French FHCs.

Despite the UK leaving the EU, the impact of EU law will continue in the short term.

Conclusion.

-When the government is the controlling shareholder in an FHC, its active intervention in business decisions creates challenges for the protection of the rights of other shareholders and the exercise of management's power. These challenges are inescapable and there are very limited measures that can be taken by other shareholders, hence the need for the government to strengthen regulation through its own reforms.

B. The Challenges from Ordinary Controlling Shareholders

130.

Explanation. -In FHCs, when the government is the controlling shareholder, it brings some pressure to bear on the protection of the rights of the company's other shareholders beyond the commercial sphere, which is a special manifestation. Ordinary controlling shareholders, on the other hand, are widely present. The intervention of the ordinary controlling shareholder in commercial decisions differs somewhat from that of the government as it lacks the political influence, but it can intervene by controlling the board of directors in a commercial manner.

131.

Plan. -In this context, financial market regulation is called for. The following section will respond from a theoretical (1) and case law (2) perspective.

The Ordinary Controlling Shareholder Status Around Capital Influence

132.

Abuse of rights. -The state is a special form of controlling shareholder in FHCs.

However, in addition to this, given the set-up of the shareholding structure, it is possible to call it a controlling shareholder if it meets the requirements for a controlling shareholder in the local legal system. The definition of a controlling shareholder is usually analysed by regulators in terms of voting rights and capital influence. The influence of the company, which is usually expressed in terms of the controlling shareholder having a significant influence on the election of the company's board of directors and management 332 , is evident in almost all the jurisdictions.

However, from a purely voting point of view, the share of the controlling shareholder may be different, the situation in US is based on 25% of the voting rights 333 . In France, the French Commercial Code provides for the 40% holding ratio of the voting rights 334 . In UK law, the situation is 30% 335 . Precisely they have a pivotal vote on major corporate matters, they can also bring significant influence to bear on the company's business decisions. But the exercise of their rights is not well regulated. Therefore, it is not uncommon for voting rights to be abused. In UK law, for example, according to Westlaw's jurisprudence, there have been 126 cases of abuse of voting rights by controlling shareholders since the year 2000 336 . In these cases, interference in business decisions is a relatively frequent phenomenon. In theoretical terms, interference in commercial decisions takes several forms, such as delays in the payment of commercial dividends to the company, using the dominant position of control to induce irregularities in the company's guarantees 337 .

133.

Reasons. -There are several reasons to explain why this phenomenon occurs. Firstly, it is a negative manifestation of the principle of equality of shareholders. Under the principle of shareholder equality 338 , shareholders who own more shares can enjoy more voting rights.

As an expression of the collective will of the shareholders, the controlling shareholder is bound to have a significant or even decisive influence with capital influence on the company's business decisions.

Secondly, it is another form of shareholder activism in FHCs. Typically, shareholder activism is primarily intended to discipline management and thus avoid moral hazard 339 .

However, it is worth noting that the controlling shareholder has a significant capital influence on the selection of the company's management, which is an indication of the controlling shareholder's control 340 . In such cases, the will of the controlling shareholder can easily be expressed through the management 341 . This also includes situations where the controlling shareholder abuses its control. In addition, in some FHCs, the controlling shareholder is both the owner and a member of the board of directors of the company. The dual role leads to self-interested conduct by the controlling shareholder 342 .

134.

The need for financial market regulation. -Ordinary controlling shareholders can be divided into institutions and natural persons. When the controlling shareholder of an FHC is an institution, it lacks the potential influence of executive power, although the ordinary controlling shareholder differs from the situation where the government is the controlling shareholder. However, it is often a very large enterprise with significant capital power. The influence of the capital power of these companies on the economic markets is enormous, despite the lack of direct executive power to intervene.

135.

Conclusion. -In the absence of effective regulation, they are likely to trigger systemic risk mechanisms in situations where they abuse their position of control with In that case, the plaintiff argued that all the promotional activities showed that Crédit Agricole had been interfering in the business decisions of Banco Bisel and that it claimed to be the first bank in France and the third bank in the world, among the most important banks in the world. And it was on the basis of their trust in Crédit Agricole's reputation that these minority shareholders and investors had chosen Banco Bisel. Having become aware of Argentina's financial difficulties, Crédit Agricole could have continued to meet its financial obligations to these minority shareholders, investors and depositors, but instead of actively meeting its responsibility to enhance its financial support for Banco Bisel, it sold Banco Bisel's assets.

The defendant Crédit Agricole, on the other hand, argued that there was no credit business in Argentina and that it had no subordinate relationship with Banco Bisel, which was merely its subsidiary and could exercise independent commercial judgement. Moreover, Argentine law did not require other shareholders, including the controlling shareholder, to increase their shareholding in such circumstances, and therefore Crédit Agricole did not breach its legal duties and obligations.

The case was handed down on 12 January 2005. The judge did not uphold the plaintiff's claim for damages but found Crédit Agricole at fault. The plaintiff then appealed and the Cour d'appel de Paris upheld the decision in 2007.

138.

Judges' decision. -In both the original trial and the appeal, the judge found that Crédit Agricole had not breached its legal duties but was at fault. The judge considered it necessary to distinguish between the financial responsibility of Crédit Agricole's subsidiary in Argentina and its caisse régionale in France. Crédit Agricole had liquidity and solvency obligations in respect of the French caisse régionale, but no such obligations in respect of the subsidiary. In addition, there is no clear evidence that Crédit Agricole substitutes for Banco Bisel in making day-to-day business decisions. Therefore, Crédit Agricole did not breach its financial obligations under the law. However, Crédit Agricole was a controlling shareholder of Banco Bisel and it had publicly stated in the press that it provided security to Banco Bisel. Moreover, in its promotional activities, Banco Bisel has made it clear to investors and minority shareholders alike that Crédit Agricole, as one of the world's most important banks, can be trusted to provide international support. Banco Bisel also makes its business decisions to the market on the basis of these promotional activities made by Crédit Agricole. Therefore, Crédit Agricole was at fault.

139.

Analysis of judgments. -One of the issues in this case was whether the FHC Crédit

Agricole had negatively interfered with the business decisions of its subsidiary Banco Bisel in Argentina. The French judge held, on the basis of Argentine and French law, that this negative interference did not exist because it did not violate its statutory financial obligations.

On the one hand, it confirms that negative intervention is indeed a form of intervention in business decisions. On the other hand, it again highlights the relationship between an FHC and its subsidiaries mentioned earlier345 . As a kind of parent company, it is not directly involved in the subsidiary's business activities, but it is necessary to help it to make a profit 346 . Crédit Agricole's public campaign is precisely designed to help Banco Bisel gain market acceptance and better profits. In that case, this promotional activity was the very reason why it was found to be at fault by the court. However, its legal liability was excluded on the basis of the relationship of control between the parent company and the subsidiary.

140.

Conclusion. -In an FHC, negative interference by ordinary controlling shareholders is a reality in practice, but the process of proving it in specific commercial practice is very complex. For minority shareholders, the ability to obtain evidence is very limited. On the other hand, the internal institutional design of FHCs sometimes helps to insulate them from liability. §2. To Provide Solutions to the Dilemmas of Realising the Rights of Minority Shareholders in Decentralised Shareholding Structures

141.

Reasons. -In an FHC with a decentralised shareholding structure, the rights of minority shareholders also need to be regulated as the rights of minority shareholders can also be abused. For example, in French law, the abuse of minority shareholders' rights is more often manifested as a negative abuse (l'abus négatif), which is manifested by the fact that minority shareholders will try to prevent any modification of the social contract 347 . The case of l'arrêt Flandin also exemplifies this 348 .

And on the other hand, it is based on a reflection on the reasons for the abuse of minority shareholders' rights. Admittedly, in many cases, minority shareholders act passively in the face of the dominant position of the majority shareholder. Based on the inherent weakness of their rights, they know that even if they act, the effect may not be significant.

They are therefore adept at taking advantage of the free-rider problem 349 referred to in economics. It is more a matter of cost-benefit measurement. But it does not make sense in the context of the development of FHCs as a whole. And FHCs as a systemically important business organisation, their rational development requires oversight of the majority shareholders by the minority shareholders. It requires regulatory measures to encourage minority shareholders to take action. And to achieve this, regulation must first address the dilemma faced by minority shareholders in exercising their rights.

142.

Plan. -The analysis of this issue is approached from two main perspectives. Firstly, the rights of minority shareholders are de facto vulnerable (I); secondly, dispute resolution for cross-border minority shareholders is under considerable pressure (II). of commercial law such as traditional company law. It responds to the previous definition 355 of an FHC that traditional company law, for example, remains the primary legal basis for the protection of the rights of shareholders in FHCs.

I. The First

145.

Plan. -In practice, these are the two rights that require special attention for minority shareholders as compared to controlling shareholders. They are analysed from the perspective of the right to vote (A) and the right to information (B) respectively. perspective (1). It will also provide evidence of the violation of minority shareholders' rights from a case law perspective (2).

A. The Vulnerability to

The Shareholder Democracy Violated Under the Majority Rule

148.

Causes. -In an FHC with a decentralised shareholding structure, there are various reasons why shareholder democracy is violated during the voting process. Firstly, it is a negative consequence of the voting principle under the majority rule to struggle for control of the FHCs. Under the one-share-one-vote principle, a shareholder's voting rights are proportional to the shares he or she holds in the company. From the perspective of the corporate contract, the majority rule assumes that the interests of the controlling shareholder are aligned with those of the company and the interests of the shareholders are aligned with each other. The original intention is that shareholders exercise their voting rights through their proportional shareholding and participate jointly in the operation of the company to achieve shareholder equality. The collective decision embodied in the majority rule reflects the will of the majority and imposes the will of the majority on the minority through the cloak of legitimacy of the collective will. But it ignores the will of the minority. Democracy is practised to avoid tyranny, but the principle of majority rule in voting mechanisms produces a tyranny of the majority by ignoring the will of the minority, which is not conveyed and whose interests are not protected. 

149.

Consequences. -These are matters of concern to both FHCs and legislators. On the one hand, the governance of FHCs can be severely tested when minority shareholders are unable to exercise constraint on the controlling shareholder from their voting rights. The most direct manifestation of this is the tendency for shareholders' meetings to become formalised. On the other hand, there is a substantial inequality between controlling and minority shareholders, and this difference cannot be resolved in the short term. It could be harmful to the long-term development of FHCs.

Modern companies are inevitably seeking to increase productivity and efficiency, so it makes sense for shareholders to seek higher profit returns. 

153.

Judges' decision. -The judge did not uphold the minority shareholder's request.

And the judge found that the minority shareholder had not met the burden of proof to prove the causal link between the controlling shareholder and the directors in relation to the securities breach in the acquisition. Therefore, the judge did not uphold the minority shareholder's request for leave to appeal.

154.

Analysis of judgments based on a comparative perspective. -In that jurisprudence, the voting rights of minority shareholders were virtually ignored, and their voting rights played little or no role in the FHC. And they were unable to obtain sufficient evidence to support their claims. where minority shareholders are expected to play a better role as participants based on the requirements of prudential regulation.

In addition, French and English jurisprudence indicates another situation in which the voting rights of minority shareholders are infringed, namely when the controlling shareholder excludes the voting rights of minority shareholders by modifying the voting system on the grounds that it is in the overall interest of the company366 . The judge considered that one of the keys to evaluating such behaviour by the controlling shareholder was whether the justification for denying the minority shareholder's rights in favour of the interests of the company could be accepted by reasonable people. Although the case law does provide an explanation, there is still a great deal of uncertainty as the standard of a reasonable person is not uniform.

155.

Conclusion. -In an FHC with a decentralised shareholding structure, minority shareholders are numerous but have little power. Faced with the capitulation of the major shareholders, it is difficult for them to find suitable evidence to support their claims. The reason is that where shareholder democracy is not possible, the voting system is dominated by the majority shareholders. Since an FHC is a highly regulated company, when the majority shareholder takes steps to dump on the minority shareholders, obvious evidential gaps are difficult to detect. Therefore, minority shareholders' claims are often not upheld by judges in practice. documents.

B. The

In addition, the shareholders' right to information can be restricted in certain circumstances, which leads to the possibility that the management of an FHC may refuse to present these documents to shareholders.

157.

Plan. -Although the law ensures that shareholders have the right to information, this right of minority shareholders in FHCs is often violated. Controlling shareholders suppress minority shareholders by denying them the right to information, and minority shareholders often begin by seeking remedies against suppression by litigating their right to information 370 .

It is perhaps what makes it vulnerable. Next, the the dilemma of information monitoring (1) and case law evidence (2) will be analysed. However, the trial court did not uphold Cotton's claim. Cotton then appealed to the Court of Appeals of Texas, where he raised key issues. Cotton argued that the trial court had erred on this issue because he was entitled to a copy of the corporation's books and records. However, WBI argued that Cotton was only entitled to extracts of the records, not copies, and there was a lack of clarity in the definition of term « extract ». Ultimately, the Court of Appeal sided with Cotton.

163.

Judges' decision. -The Court of Appeal reversed the part of the trial court's judgment, remanding the claims for trial on the issue of inspection claim and oppression.

The Court of Appeal judge quoted the definitions of « extract » from Black's Law Dictionary and Webster's Dictionary to explain the dispute and held that the record was relevant to the accuracy of the facts provided to Cotton by the WBI, ultimately upholding Cotton's argument.

The judge held that the record was relevant to the accuracy of the facts provided to Cotton by the WBI and ultimately upheld Cotton's view.

164.

Analysis of judgments based on a comparative perspective. -The case exemplifies some of the controversies faced by minority shareholders in FHCs when it comes to protecting the right to information. On the one hand, these controversies stem from the interpretation of the law. On the other hand, in this case, the controlling shareholder supported the minority shareholder's fulfilment of its right to information by means of a random drawing, which in effect did not provide complete disclosure to the minority shareholder. It was also an infringement of the minority shareholder's right to information.

In addition, the controlling shareholder's oppression of the minority shareholder in that case also created an obstacle to the minority shareholder's enforcement of its right to information.

In this regard, the judge defined oppression: first, majority shareholders' conduct that substantially defeated the minority's expectations that were both reasonable under the circumstances and central to the minority shareholder's decision to join the venture; secondly, the burdensome, harsh, or wrongful conduct; a lack of probity and fair dealing in the company's affairs to the prejudice of some members; or a visible departure from the standards of fair dealing and a violation of fair play on which each shareholder is entitled to rely376 .

In addition, the vulnerability of minority shareholders' right to information is also manifested in the higher standard of burden of proof required of minority shareholders. shareholders should be provided with more options in decentralised shareholding structures.

The reason is that many FHCs are now multinational, and their shareholders come from all over the world, so more remedies could help attract international investors378 . FHCs are often seen as a type of systemically important company that has a significant impact on the development of the local economy379 . As such, it is conducive to a good business and investment environment.

167.

Tort remedies. -When the rights of international minority shareholders in FHCs have been infringed, the laws of various jurisdictions recognise to some extent the availability of judicial remedies to shareholders. For example, in French law, it has been argued that the most frequently used way for minority shareholders to obtain systematic remedies is to use judicial proceedings 380 . The US law relies on the fiduciary duty doctrine for minority shareholder remedies. In UK law, the directors' duties against unfair prejudice are a statutory remedy for minority shareholders, in addition to the « buy-out » of the petitioner 's shares and shareholders' self-help 381 . But the remedy of right is never easy. In particular, for cross-border dispute resolution, international minority shareholders face multiple obstacles from financial costs, differences in legal systems, which undermine their confidence.

168.

Plan. -These obstacles cannot be effectively addressed from the internal governance in FHCs as it is beyond the scope of internal governance. Therefore, regulation is very necessary. And specifically, the barriers to rights redress are mainly in the form of options to cross-border statutory remedies (A) and the high cost of litigation (B).

A. and fairness, both formal and substantive, including formal equality and substantive equality, and formal and substantive justice 397 .

Why it is important to protect the rights of cross-border minority shareholders in FHCs? The thesis can talk about this from the perspective of regulation and corporate governance. But achieving this presupposes that there must be not only formal but also substantive fairness and equality for minority shareholder rights in FHCs. It is clearly not in the spirit of the law if it is expected for a legal system to make it costly or even all the wealth of minority shareholders to protect their rights.

174.

The role of the regulator.

-If international shareholders are unable to reduce the cost of defending their rights by means of an agreement, who should be more responsible for this? The regulator. In an FHC with a highly dispersed shareholding, international minority shareholders must protect their violated rights at great cost, partly because of the design of the legal system and partly because of the suppression of the controlling shareholders. And in the face of this, it cannot be expected for minority shareholders to protect their rights at any cost, because it violates the substantive justice in a good legal system. Only if the regulator reforms the rules of the game and imposes restrictions on the rights of controlling shareholders can the cost of remedies for minority shareholders be reduced. In this regard, it should be a part of the prudential regulation of FHCs.

175.

Conclusion. -Regulation is essential to better control risks in an FHC and to properly resolve disputes over the rights of international minority shareholders. And it should be given high priority in FHCs. As cross-border litigation can dampen the confidence of international minority shareholders, it is not conducive to attracting international investment if there is a lack of faster and lower cost dispute resolution. And FHCs often have a critical impact on regional economic development. Costly cross-border litigation is an unwelcome phenomenon for both regulators and operators of FHCs. Regulators should therefore make full use of traditional legal experience and the technology398 of the internet society to provide international minority shareholders with a more cost-effective alternative. 

Section II -Financial

179.

Plan. -It has been argued that controlling shareholders pose challenges to the rights protection of the minority shareholders through RPTs and excessive interference in business decisions. Therefore, here the thesis will also propose measures to limit the participation of controlling shareholders from the perspectives of limiting controlling shareholders' control of the board of directors (I) and innovating the voting system (II) for these two phenomena respectively.

I. Restricting Controlling Shareholders' Control of the Board to Combat Related Party Transactions

180.

Reason. -Why limit the controlling shareholder's control of the board of directors, which can create an effective regulation of illegal RPTs? On the one hand, the thesis explained the connotation of « related parties », which includes board of directors404 .

Therefore, by reducing the control of the board of directors by the controlling shareholder, the corresponding RPTs will be limited. On the other hand, in a principal-agent model, the board of directors is favoured to remain independent and responsible for monitoring the shareholders and thus reducing the risk of RPTs. Therefore, in an FHC, it is important to avoid RPTs by limiting controlling the board of directors by controlling shareholders.

181.

Plan. -From a shareholding perspective, the regulator's restrictions on controlling shareholders should be considered from two perspectives: the underlying requirements for control; the expansion of control. These two perspectives are concretely expressed in terms of the controlling shareholder's shareholding (A) and the composition of the board of directors (B).

A. The Restrictions on Shareholdings of Controlling Shareholders

182.

Reason. -Why does limiting the controlling shareholder's equity reduce the controlling shareholder's control of the board? Firstly, shareholdings are closely related to voting rights. Studies have found that the shareholding structure has a significant impact on the priorities set by the board, and these in turn will determine the optimal composition of the board 405 . Therefore, limiting the shareholding of controlling shareholders is in effect a restructuring of the shareholding structure of an FHC, which in turn will affect its control over the board. Secondly, regulators have paid attention to the influence of controlling shareholders on the board of directors in matters of RPTs. For example, in EU law, Member

States may provide for shareholders to vote at a general meeting on significant transactions with related parties that have been approved by the company's administrative or supervisory bodies, but the directors or shareholders involved should not take part in the vote unless the Member State's legal system already provides for an adequate regulatory scheme 406 .

183.

Measures. -The restrictions on the controlling shareholder's shareholding vary in different jurisdictions. For example, a controlling shareholder in a US FHC is deemed to have more than 25% of the voting power in a company such as a bank, either directly or indirectly, and this does not distinguish between voting class 407 . The French Commercial

Code indicates three types of control of a company, including de jure control, joint control, and de facto control 408 . Therefore, the controlling shareholder's shareholding limit of an FHC will also be evaluated under the prudential criteria. 

186.

Measures. -In FHCs, the system of independent directors is an important step in limiting the control of controlling shareholders on the board. It is certainly not just a measure for regulators, but a central concern in the internal governance of companies. While later the thesis will explore the value of independent directorships in FHCs in terms of corporate governance code monitoring 414 , here the thesis will focus on the legal regulatory perspective.

In some jurisdictions, one-tire is the dominant form of FHCs, although the two-tire structure is gradually becoming accepted. minority shareholders' interests can be consolidated into representation committees to compete with controlling or other major shareholders for portions of the left-over estate 432 .

It has been widely practised in some of the jurisdictions explored in the research. In addition to some studies which suggest that the system originated in US law 433 , the study in 2006 just mentioned suggests that it has been accepted in Europe, including France and the UK, but that the rules and forms vary considerably in different countries within Europe 434 . For example, in 2019, the UK enacted a regulation of proxy advisors to protect the rights of shareholders, a system that facilitates the implementation of proxy solicitation 435 . However, French academics believe that such a regime is difficult to implement in France, given the differences between private and public companies 436 .

And it is worth noting that the FHC in US is a type of BHC 437 . And the effect of proxy solicitation on BHCs is mentioned in the US Bank Holding Company Act of 1956. If a company participates in a proxy solicitation for the sole purpose of obtaining control of a bank, it cannot be considered a bank holding company even if it obtains control of the bank 438 .

This provision provides a similar restriction on the application of proxy solicitation in the US to FHCs to avoid abuse of such a regime. Therefore, this thesis supports that such a regime would help improve the protection of international shareholders' rights in FHCs. Although in civil law countries, represented by France, there are real difficulties in the implementation of such a regime. In the case of FHCs, 432 See « Proxy Solicitation During Corporate Dissolution », The Yale Law Journal, 59, 1950, p. 368 however, the fact that they have become transnational439 due to their large size requires them to think about the realistic application of the regime in a global context and to find a suitable path to a solution. Such a regime is still expected in the future.

194.

Reason. -Why can the proxy solicitation regime form a constraint on controlling shareholders' interference in business decisions in FHCs? Firstly, it is complementary to the dual class share's structure mentioned in the previous paragraph440 . For international minority shareholders, a dual class shares structure is a strategy that protects investment returns at the expense of voting rights, which has a positive effect on the long-term sustainability of FHCs. At the same time, however, it does not mean that international minority shareholders give up their participation in corporate governance, as they also need to express their views through the general meeting of shareholders. Given their low shareholding and the relatively expensive cost of voting in a decentralised FHC where minority shareholders are spread all over the world, proxy solicitation offers a new way of thinking for minority shareholders.

Secondly, proxy solicitation is essentially a form of proxy voting, but it is also a further innovation to this system. In contrast to the controlling shareholder, the views of international minority shareholders collected through proxy solicitation are not necessarily fully counter to those of the controlling shareholder, due to the higher share of voting power from the controlling shareholder. However, on the same matters, such as the appointment of directors and officers, dividend distribution, and so on, when the number of minority shareholder proposals is sufficient, it can also have a significant impact on important matters of corporate governance. For example, when proxy solicitation is combined with weighted voting rights, it ensures that the board of directors is not completely controlled by the controlling shareholder. 449 Article 35, Amended proposal for a Fifth Directive founded on Article 54 (3) (g) of the EEC Treaty concerning the structure of public limited companies and the powers and obligations of their organs. This clause considers that the shareholder voting agreement is invalid in three situations: firstly, where the shareholder will always follow the instructions of the company or one of its bodies; secondly, where the shareholder will always approve a proposal made by the company or one of its bodies; and thirdly, where the shareholder will vote or abstain from voting in a particular way in order to take account of special interests. 

Conclusion

202.

Conclusion. -Voting agreements have been used in FHCs with decentralised shareholding structures to save the cost of voting for international minority shareholders and to achieve better participation when they can expand the voice of minority shareholders.

Voting agreements also need to be regulated, especially in FHCs with decentralised shareholding structures. Faced with the innovation of voting agreements, regulators of FHCs should consider whether to recognise their effectiveness from a prudential and integrated regulatory perspective.

B. The Shareholders' Agreements on the Right to Information in Decentralised Shareholding Structures

203.

Concept. -Unlike voting agreements, in business practice, it rarely seems to see an agreement specifically on the right to information. In theory, it is possible because it is consistent with the free will of the shareholders. Rather, it is more common to see a specific clause in a shareholders' agreement on matters relating to the right to information. For example, French lawyers have argued that enhanced information clauses can be provided in shareholders' agreements 456 , and this approach has been recognised by researchers 457 . In addition, Anglo-Saxon scholars also support the view that the scope of information, the format, and the mechanism for providing information can be agreed in the shareholders' agreement 458 . It is therefore an enhancement of the minority shareholder's right to be informed.

204.

Advantages. -The shareholders' right to information is agreed through a shareholders' agreement, which helps to strengthen the protection of the international minority shareholders' right to information. Shareholder agreements complement laws and regulations in the protection of shareholders' rights to information. As shown in Cotten v. Weatherford Bancshares, Inc.459 , although the law provides a legal basis for the protection of shareholders' rights to information, it does not provide detailed guidance, which provides a loophole for controlling shareholders to deprive minority shareholders of their rights to information. In addition, although the jurisprudence provides detailed explanations of the protection of minority shareholders' right to information, it is always expensive for international minority shareholders to protect their rights through litigation. Provisions in shareholder agreements avoid this vague application of the law.

205.

Reflection. -There is a legal dispute at stake here: the conflict and interpretation of mandatory provisions in company law and shareholders' agreements. Specifically, it is accepted that the shareholders' right to information is strengthened by a shareholders' agreement, as it addresses a gap in the shareholders' right to information. But on reflection, can a shareholders' agreement weaken a shareholder's right to information under voluntary conditions? Although it does not seem to be common, is it acceptable to assume that the minority shareholder does not want to know more about the company and that he weakens or even waives his right to information through a shareholders' agreement? It has been argued that a shareholders' agreement cannot derogate from the minority shareholder's statutory right to information460 . However, in terms of the rights themselves, shareholders should have the freedom to dispose of their rights. For example, a shareholder has the right to receive dividends, but he is equally entitled to waive them.

However, if the law supports this view in FHCs with decentralised shareholding structures, then it may have two negative consequences. First, it provides a plausible explanation for the controlling shareholder's oppression of international minority shareholders. If the international minority shareholder is potentially threatened by the controlling shareholder, for example when the controlling shareholder is the government or an illegal organisation, the international minority shareholder fears reprisals and this may therefore waive his rights, but this is not conducive to good corporate governance regulation.

Secondly, it may lead to reduced oversight of FHCs engaging in criminal offences. If international minority shareholders waive their right to shareholder information through a shareholders' agreement, they will only demand dividend distributions, regardless of how the company is run. Suppose, then, that the FHCs engage in illegal criminal activities such as money laundering, are the minority shareholders precluded from liability by virtue of their lack of knowledge? In their view, they have waived their right to information about the company by way of a shareholders' agreement. It does raise some difficult questions.

Therefore, it is more reasonable from the point of view of prudential regulation of FHCs that shareholder agreements cannot diminish statutory rights. On a similar issue, French scholars similarly argue that a shareholders' agreement cannot reduce the mandatory provisions of the law 461 . For example, if the articles of association are to make a special agreement on the voting mechanism of the shareholders, this agreement should be specifically limited, and it cannot exclude the statutory rights of the directors 462 .

206.

Conclusion. -Provisions on the shareholders' right to information may be added to shareholder agreements of FHCs with decentralised shareholding structures to enhance the protection of international minority shareholders' rights, but this cannot derogate from the statutory shareholders' right to information. ADR is a good option to address these problems for cross-border operations 465 . It is openended about some of the specific solutions it encompasses. For example, some scholars have grouped these mechanisms into three types: « traditional private alternatives », « courtannexed alternatives », and « administrative agency-annexed alternatives » 466 . However, due to the differences between jurisdictions in their legal systems, arbitration and mediation are the two prevalent traditional ADR mechanisms. However, it is important to note that the current discussion of ADR in shareholder disputes is mainly focused on arbitration, which on the one hand is based on the exploration of the current judicial practice in some countries such as US 467 and Singapore 468 which is mainly focused on arbitration. On the other hand, it may be due to the fact that mediation is less efficient than arbitration and is therefore not favoured by companies. In terms of the historical development of cross-border arbitration, it can currently be divided into two forms: traditional cross-border arbitration and online cross-border arbitration 469 .

II. The

208.

Plan. -Next, two classifications of this system will be analysed: the traditional cross-border arbitration (A) and the online cross-border arbitration (B). accepted 471 . In contrast, the case law 472 in 2011 was widely debated from a public interest perspective, but ultimately the courts did not uphold the applicability of arbitration in the context of shareholder rights disputes.

A. Traditional

Continental Europe, on the other hand, has been relatively conservative on this issue.

EU law established a regulatory framework for ADR including arbitration in 2013 473 , but it is primarily concerned with disputes between consumers and companies. However, French law is exploratory in its approach to the arbitrability of shareholder disputes, although France relies on litigation for shareholder disputes 474 . Specifically, French case law recognises the possibility of litigated arbitration in matters relating to the removal of a shareholder from a company but does not explicitly respond to the question of whether a shareholder's voting rights dispute is arbitrable 475 . Thus, French law is somewhere between US law and UK law with regard to the arbitrability of shareholder disputes. US law recognises this option, UK law does not support it, while French law offers the possibility on some issues. These developments can also be extended to cross-border arbitration of shareholder disputes in FHCs.

Strengths of cross-border arbitration.

-The cross-border arbitration is often considered to reduce the cost to shareholders compared to litigation 476 , which is particularly beneficial to international minority shareholders. As discussed earlier 477 , the challenges facing the protection of international minority shareholders' rights are limited access to remedies and the cost of remedies. The cross-border arbitration not only provides minority shareholders with more options to defend their rights, but also reduces the cost to shareholders in FHCs with decentralised shareholding structures. So, why does it reduce costs? It is mainly based on the following reasons. First, it is a quicker and simpler process than litigation. Although domestic arbitration is not necessarily less costly than litigation in theory, it does provide a relatively economical option for minority shareholders in terms of cross-border disputes in FHCs with decentralised shareholding structures. Naturally, it depends on the specific type of case. But more options will offer the possibility of lower costs. Secondly, from a practical perspective, although there is some dispute in different jurisdictions as to the arbitrability of shareholder disputes, it is a relatively mature system as far as cross-border arbitration itself is concerned. For example, the ICC The International Chamber of Commerce (ICC) can provide guidance in this area. If the future judicial system takes a more permissive approach to the arbitrability of international minority shareholder disputes, then international arbitration institutions can respond relatively quickly.

211.

Reflection. -Combined with the current state of cross-border arbitration and its comparative advantages, it has promising potential for addressing the rights of shareholders of international minority shareholders of FHCs. Certainly, its development is still facing some controversial details. These include the design of the arbitration process, the rights of arbitrators and the content of disputes that can be arbitrated, among others478 . However, it is considered to have potential because of its flexibility, as shareholders can in fact agree between themselves on the arbitration of disputes. For example, in French law, it has been argued that the arbitrability of shareholder disputes is already recognised in French law479 .

In fact, French case law has held that the « group of companies doctrine » can be used to bind other stakeholders in the same group as the signatory in the context of arbitration 480 . It means that if in an FHC with a fragmented shareholding, if only some of the majority shareholders have signed an arbitration agreement with the minority shareholders, the other majority shareholders who have not signed the arbitration agreement may also be bound by the corresponding arbitration clause. This in effect provides a lot of flexibility in relation to cross-border arbitration of shareholder disputes. In addition, in cross-border arbitration, the shareholders of an FHC can actually agree on the place of arbitration and the applicable law.

Even if, as in UK law, arbitrability of shareholder disputes is not currently recognised, it remains possible in international commercial practice.

212.

Conclusion.

-The cross-border arbitration has significant advantages for resolving shareholder rights disputes in FHCs with decentralised shareholding structures, and thus to achieve protection of international minority shareholder rights, which does theoretically address the cost issue that is of most concern to international minority shareholders in defending their rights. Although still controversial in comparative law, it provides better expectations for cross-border shareholder dispute resolution in FHCs. arbitration to resolve shareholder rights disputes is currently confirmed by jurisprudence in the US and France484 . However, the online cross-border arbitration is not currently being used to resolve shareholder rights disputes either. In Europe, although regulation of ODR was established in 2013485 , like the ADR regime, it is only applicable to the resolution of consumer-related disputes. But since ODR can be used to resolve consumer disputes, then it is equally possible to use the online cross-border arbitration to resolve shareholder disputes.

B. Online Cross-border

In addition, in 2020, US legal scholars also focused on this area and devised a framework for the online cross-border arbitration for resolving shareholder rights disputes, covering various areas such as procedures, resources and evaluation486 . Although online arbitration for shareholder disputes is still at a theoretical stage of exploration, its optimisation of costs has been sufficient to attract attention to the resolution of shareholder rights disputes in FHCs with decentralised shareholding structures. It can significantly reduce the costs for international minority shareholders in the cross-border shareholder rights dispute cases mentioned in the jurisprudence487 .

Finally, the current development of online arbitration is a reality and is expected. In 2019, a research report 488 provided by a group of French jurists for the ICC came to some basic conclusions about online arbitration: firstly, online arbitration as a commercial reality, it has existed for many years. And the ICC and the World Intellectual Property Organization have become the two leading online arbitration organisations. Secondly, there is currently a lack of adequate legal regulatory framework for online arbitration, whether in France, Europe, or other countries. Thirdly, online arbitration has been gradually revolutionised by technologies such as blockchain and artificial intelligence, and regulators should design a sound regulatory framework for this. Fourthly, while online arbitration has the advantage of resolving disputes, human judgement should always be ensured in the challenge of algorithmic justice 489 . These apply equally to shareholder dispute resolution in FHCs.

215.

Challenges. -The application of the online cross-border arbitration to the resolution of shareholder rights disputes in FHCs with decentralised shareholding structures is likely to be a lengthy process. Even if it can be applied to shareholder disputes in ordinary commercial disputes, it will need to withstand prudential regulation in the resolution of shareholder rights disputes in FHCs. And the reality is that there is also a long way to go before it can be applied to shareholder dispute resolution in commercial disputes. But even so, it is concerned about two significant challenges it faces. Firstly, the protection of privacy of international minority shareholders, which is based on the principle of confidentiality 490 , but which has always been a major concern in the internet model. Even though many jurisdictions around the world have established regulations for data protection, cyber-attacks persist. It can create regulatory gaps, especially when it comes to cross-border disputes, due to differences in data protection regimes in different jurisdictions. Secondly, the conflict between Internet technology and financial market regulation should be properly handled.

Current technology is developing and updating rapidly, and more and more new technologies are being applied in the business community, such as blockchain, big data and so on 491 , but it is questionable whether these technologies can be applied to judicial practice. For example,

France passed a law in 2019 prohibiting the public from using technology to analyse judges' decisions 492 . Specifically in relation to online arbitration, French jurists have also recommended ensuring the right to appeal against algorithmic decisions 493 . Thus, although 489 Ibid. it has caused some controversy, it certainly illustrates some of the legal obstacles faced by the application of internet technology to the resolution of judicial disputes. Regulation should therefore remain cautious in the face of the challenges posed by technology.

216.

Conclusion.

-The application and experimentation of the online cross-border arbitration to protect the rights of international shareholders in FHCs with decentralised shareholding structures is still at the exploration stage. But it offers an effective solution for the future resolution of shareholder rights disputes and a real solution to the cost pressure faced by international minority shareholders' rights protection.

Conclusion of Chapter 2

217.

Statement. -There is a sound rationale for regulating the rights of shareholders in FHCs in jurisdictions beyond China. It is not only to address the challenges posed by controlling shareholders in relation to RPTs and interference in business decisions, but also to address the vulnerabilities in the protection of minority shareholders' rights and the multiple barriers to tort remedies. To achieve the regulation of shareholder rights in FHCs, it should be adopted of appropriate measures for controlling shareholders and minority shareholders respectively. In terms of controlling shareholders, FHCs can limit the participation of controlling shareholders by limiting their control over the board of directors and by innovating voting systems. As for minority shareholders, FHCs can use shareholder agreements and cross-border arbitration system to achieve the goal of protecting minority shareholders' rights.

Conclusion of Title I

218.

Statement. -In jurisdictions beyond China, financial market regulation is a very necessary measure to structure an external mechanism for the protection of the rights of shareholders in FHCs. To demonstrate this, it needs to be understood the concept of an FHC and the regulatory path. When an FHC is a government-controlled or government-owned company, the protection of shareholders' rights is transformed into a regulatory mechanism, as the shareholders are then the government. On the other hand, the concepts of an FHC and the regulatory path are the basis for all the discussion that follows. Furthermore, there is a good reason for the financial market regulation of FHCs, which is to resolve the main conflict between the controlling and minority shareholders, and which also helps to understand the rational relationship between shareholders and management. In turn, FHCs should adopt measures to structure the protection of shareholders' rights according to the controlling and minority shareholders respectively. The systems in other jurisdictions provide a good reference for the analysis of the situation in China. Specifically, Title II will be divided into two chapters, reflecting on the regulation of FHCs (Chapter 1) and shareholder rights (Chapter 2) in China respectively.

TITLE II. FINANCIAL MARKET REGULATION OF FINANCIAL HOLDING COMPANIES AND SHAREHOLDERS' RIGHTS IN CHINA

494 Article 47, TMSAFHC. The clause has been explained in this paragraph. 495 Article 9, TMSAFHC. The clause has been explained in this paragraph. 496 Article 8, TMSAFHC. The clause has been explained in this paragraph.

CHAPTER 1. RETHINKING THE FINANCIAL MARKET REGULATION OF CHINESE FINANCIAL HOLDING COMPANIES

221.

Reasons. -The financial market regulation of FHCs in China is subject to rethinking, and because China is now in the transitional stage of legalising FHCs. Although China has now approved two FHCs 497 , it is not currently reflected in the fact that these are mainly exclusively state-owned companies, whereas the previously mentioned FHC pilot also includes non-state-owned companies 498 . As a result, the corresponding administrative procedures are not currently in place. So, it necessitates a rethinking of the overall regulatory regime. In addition, there are still some issues that need further clarification in terms of legislation and regulatory models for the current regulation of FHCs in China.

222.

Plan. -In other jurisdictions around the world, Title I introduce the concept and regulatory path of FHCs, and these findings will inform the analysis of the regulation of FHCs in China. Here it will introduce the reform of the legislation (Section I) and regulation model (Section II) of FHCs in China.

Section I -The Controversies over Chinese Financial Holding Companies Legislation

223.

Legislative controversy. -An FHC is a relatively special form of company, but it is still governed by company law and other commercial laws and regulations 499 . So, is there a need for specific legislation for FHCs? Or is the existing Chinese legal system unable to meet the regulatory needs of FHCs? It was once a controversial topic in the financial market regulation of FHCs in China 500 . However, the prevailing view is now in favour of specific Firstly, China should be aware of the forms of legislation on FHCs in other jurisdictions, which will bring some useful experience to the Chinese legislation. At the same time, it will also provide a basis for transposition of the law. Secondly, Chinese legislators should conduct a macro analysis of the Chinese legal history and legal system, which will ensure that the legislation on FHCs is more in line with the actual situation in China.

226.

Plan. - §1 will be analysed from two perspectives: an introduction to the legislation on FHCs in other jurisdictions around the world (I) and the controversy over the legislative model of FHCs in China (II).

I. The Understanding of Legislation in Jurisdictions beyond China

227.

Relationship with Title I. -« Title I» focuses on the concept and regulatory path of FHCs, while here the focus is on the legislation of FHCs. Therefore, « Title I » explains FHCs from a comprehensive perspective, while the analysis here is a more specific analysis of Title I.

« Title I » also refers to the legislation on FHCs but does not summarise it in detail.

The purpose here is to provide a visual comparison with the Chinese legislation in this argument. Whereas the legislation on FHCs is only a relatively small part of the overall argument, the analysis of the concept of an FHC and the regulatory path are carried out throughout the thesis. Therefore, arguing here for legislation in other jurisdictions does not create a structural conflict.

228.

Plan. -The legislation on FHCs in other jurisdictions will be divided into two parts:

an introduction to the legislation (A) and a Conclusion of the legislative lessons (B).

A. The Legislative Models in Jurisdictions beyond China

229.

Two models of FHCs legislation. -When analysing FHCs based on legal texts, it
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is found that there are two main legislative models: the first is the creation of a specific FHC Act voted by the highest legislative body, which is represented by the US. The second is the absence of a specific FHC Act, but rather the addition of provisions for the regulation of FHCs to the pre-existing legal system. Jurisdictions that use this legislative model include the EU and its Member States such as France. In addition, the UK's exit from the EU has led to a shift between the two legislative models for FHCs in the UK, which should now fall within a transitional period.

230.

The discussed, mainly in that its provisions on FHCs were set out in its Financial Services Bill 513 and banking law 514 . However, after the UK decided to leave the EU, its Parliament issued a « Regulation » on FHCs in 2020, which was an important shift. The reason is that it is a regulation specifically for FHCs and not a regulation to be integrated into other regulations.

It is somewhat like the first model, as it was also enacted by the highest legislative body in the UK. But it is not a specific act.

Although the UK has now embarked on the Brexit era, its regulation of FHCs still follows the original EU model 515 . It is reasonable to assume that the future regulation of FHCs in the UK is now likely to be under further study. Many priorities need to be addressed in the context of Brexit 516 . There are systemic risks in the European and world financial markets that are at stake. It is worth considering whether, in the future, the UK will enact a specific FHCs act, as other common law countries have done. In the short term, however, the UK's FHCs legislation will continue to follow the EU's FHCs regulations. But it has already taken a turn for the worse in terms of the legislative model.

233.

Relations between the EU and its Member States. -But the point worth speculating on is the relationship between them and the Member States. This is closely related to the model of FHCs regulation. In the case of the EU, the Member States have followed the EU model for the regulation of FHCs, both in terms of specific concepts and regulatory principles. However, it is also worth noting that the central banks of the EU Member States have a very independent status, and they have independent supervisory powers about the regulation of FHCs in their own countries 517 . It is also evidenced by the Member States' legislation on FHCs, which incorporates the provisions of EU law into their national legal systems.

234.

Conclusion. -Looking at other jurisdictions, there are two main legislative models for FHCs. These are of some relevance to the legislative model of FHCs in China.

B. The Lessons from Legislation in Jurisdictions beyond China

235.

Legislative experience. -The analysis of FHCs legislation in jurisdictions can be somewhat representative of the main models of current legislation on FHCs in the world.

The conclusion is also based on the approach to the selection of jurisdictions518 . As the choice of jurisdictions is somewhat representative. Therefore, it is prudent to assume that both legislative models are equally representative. So why have these jurisdictions chosen such a legislative model? What are the advantages and disadvantages of each of these two legislative models? These are the legislative experience to focus on.

236.

Choice of legislative model. -Different jurisdictions should choose a reasonable model of FHCs legislation. According to the book on legislation prepared jointly by European and American scholars, the rational logic of legislation is as follows519 .

'According to this ideal model of rationality, the rational subject takes optimal decisions in a context defined by the following characteristics (Simon 1958, p. 137 ff): she or he (a) is a human being, endowed with an intelligence that allows him or her to find the real solution to a given problem; (b) has clear and stable preferences; (c) knows all possible solutions; (d) can predict all the consequences of each option; and, finally, (e) has an objective criterion (utility, justice, security, etc.) according to which she or he is able to order all his preferences.'

When choosing between different legislative models, legislators can look to comparative law and legal history. When faced with multiple options, legislators can compare them by using different methods of analysis, such as cost-benefit analysis and risk analysis 520 . Then, specifically about the two legislative models of FHCs, they both aim to address the legal risks associated with the mixed operation of credit and investment businesses in international financial markets, while providing legal protection to enhance financial competitiveness 521 . This is both the problem to be solved and the goal to be pursued by the legislation on FHCs. So, how do these analytical approaches work in the assessment of legislation when faced with two legislative models? In the case of France, for example, according to the theory of cost-benefit analysis, efficiency is indeed an option to be considered in French legislation. As a codified country, the incorporation of the regulation of FHCs into the current code is clearly an efficient and effective way of doing so. It is in line with the French legislative tradition and the experience of civil law countries in comparative law studies. Therefore, in civil law countries, the second model has usually been chosen. Moreover, this model carries little risk for civil law countries as it does not undermine their long-established legal traditions, which is more easily accepted by the population.

Similarly, from the legislative history of common law countries, it can be found that they have created many Acts. For example, in the US, where the Bank Holding Company

Act was also enacted in 1956, prior to the enactment of the Financial Holding Company Act.

So « Act » is a very common form of legislation in common law countries. It is consistent with their legislative history and with the comparative law experience of common law countries. This approach is more acceptable to the local population and less costly.

237.

A comparison of the two legislative models. -It is not possible to assess the merits of the two legislative models, as they should both be based on the actual needs of the local area as well as the legal system. So, if it meets the actual needs of the local jurisdiction, then it is a good model. However, although the trade-off between good and bad is the responsibility of the legislator, it can be analysed the advantages and disadvantages of both 520 Ibid, p. 57-61.

521 Ibid.

legislative models to have a better understanding of both models.

Specifically, for the first legislative model, it has a good advantage in addressing the systemic risk analysis of FHCs. And it creates a very detailed act for FHCs, which is very specific and can be continuously amended afterwards. It makes the application of the law much easier. Its disadvantage, however, is that this legislative model has the potential to create conflicts in the application of different legal regimes, as it requires the revision and adaptation of all laws relating to it, which is a huge undertaking. If such amendments are not completed in a timely manner, then it may bring about conflicts in use between different acts.

For the second legislative model, on the other hand, it carries less of a legislative burden. And in codified countries, the adaptation of new concepts only needs to be done in the code. And since this legislative model is already very familiar locally, it allows the FHCs to be well-responded to in the legal system. At the same time, however, it is inconvenient in that it may require more judicial and jurisprudential interpretations. Since not everyone can provide a systematic analysis and interpretation of the legal issues in the application of FHCs, this may cause some inconvenience to practitioners in the application of the law.

Conclusion.

-It is a process that needs to be tested and explored as to which model is more appropriate for the development of the region in terms of FHCs legislation. But before making an attempt, it needs to be understood the characteristics of the different models. And a jurisdiction may be adapting between the two models, the impact of Brexit on UK FHCs legislation is an example. The good and bad of the two legislative models of regulation cannot be easily judged, but legislators can choose between them on the basis of their strengths and weaknesses, taking into account the national context. Here is just an indication.

II. The Controversies over the Legislative Models for Chinese Financial Holding Companies

239.

The legislative history of FHCs in China. -The legislation on FHCs is analysed by some scholars in the context of Chinese overall commercial and financial regulation 522 , which will involve the evolution of Chinese overall financial regulatory legal system. It is a complex history. However, the thesis can return to the legislation on FHCs themselves. However, the regulation of FHCs in 2020 is not something that can be addressed by a regulatory document. It involves a system of laws for the regulation of this type of company. So far, it is only the beginning of Chinese regulation on FHCs. But as seen in the regulation of FHCs in other jurisdictions, the legislative regulation of FHCs is a continuous process of improvement. And EU legislation on FHCs has gone through several historical stages 528 .

And it is to be expected that Chinese legislation on FHCs is also bound to be an ongoing process. So, having made a good start, how should Chinese subsequent legislation on FHCs proceed? It has been the subject of much debate among legal researchers and judicial practitioners in China.

240.

Plan. -China is currently in a transitional period of legalisation of FHCs and although the PBOC has issued a regulation, it has not changed this judgement in the short term. Therefore, the three models of Chinese legislation on FHCs (A) and future legislation (B) will be explored next. The third model is for the Central Bank to enact specific regulations for FHCs. regulation of FHCs. The reason is that both the first and second models implemented in other jurisdictions have their own advantages and disadvantages. The first model implies the creation of a specific act by the highest legislative body of the country, which is the highest level of law in terms of legal hierarchy. The second model, on the other hand, represents a legislative orientation that does not treat the FHCs as a very special existence. On the contrary, the FHCs is only one component of the overall financial system, and so an adaptation of the legal regime will suffice. In contrast, the third model falls somewhere in between these two models. It is a tentative regulatory solution. Under the third model, China has a specific regulatory law for the supervision of FHCs. But in terms of legislative level, it is not the highest level 531 . So, it is a compromise solution, a prudent approach to legislation.

A. The Controversies over

An analysis of the current legislative model in

Secondly, this legislative model is more in line with the current basic national conditions in China. The analysis of this issue lies in the differences between China and other jurisdictions in terms of legal systems and levels of economic development.

Specifically, the countries that insist on a specific FHC act, namely the US, have a financial sector that occupies a very important place in the development of the entire national economy 532 . A dedicated regulatory act also represents a high degree of local importance and reliance on the financial markets. Chinese economic development has achieved good results, but the imbalance in its development is obvious. For example, the level of economic development in the eastern and southeastern coastal regions of China far exceeds that of its western regions. The level of financial development of the country is still at the mid-range level 533 . It means that China is still a developing country. So, at least at this stage, a specific FHCs act seems to exceed the legal needs of China for FHCs at this stage.

As for the jurisdictions of the second model, the stability that characterises the legal system of the EU and its Member States, for example, seems to determine the feasibility of this model. In the case of France, for example, the French regulation of FHCs can be traced in its Commercial Code, Monetary and Financial Code. The codified character of the French legal system determines that it is a very stable legal system, which means that many new legal phenomena can be interpreted and regulated by means of amendments to the code. For the regulation of FHCs, a very systemic regulation seems to be more conducive to its development. But the Chinese legal system is different. Although the Chinese legal system has been profoundly influenced by the civil law state. However, its current legal system is still very loose and not very systematic 534 . Although the Chinese Civil Code, which has already entered into force in 2021, represents a trend in Chinese future legislation, at this stage it still has a long way to go. Considering the development of Chinese financial market and its current legal system, then, the choice of legislation is now more in line with current reality.

Finally, the choice of Chinese current legislative model on FHCs is only a beginning, not an end. In the analysis, it is recognised that Chinese current legislation on the regulation of FHCs is based on the extent of development of its financial markets and the characteristics of its legal system. It is important to note, however, that as a developing country, Chinese economy and legal system are in a state of rapid flux. So, when Chinese financial markets develop more expansively and the trend towards codification of the Chinese legal system represented by the Chinese Civil Code becomes more apparent, will the pattern of Chinese legislation on FHCs change? Some scholars believe that Chinese current legislative model on FHCs is only at a preliminary stage and that in the future China will still create a specific act on FHCs 535 . Indeed, the possibility also exists. And Brexit has already led to signs of a 534 Some traces of this issue can be found in the legislative history of Chinese FHCs in the previous section (see supra p. 4). For example, it was not until 2020 that the Central Bank of China specifically regulated the concept of an FHC. But in 2006 the Ningbo branch of the People's Bank of China had already decided to establish a monitoring system for FHCs. Here an awkward phenomenon arises: what exactly is an FHC? Here there is a barrier to application. 

245.

Reasons. -The explanation for this view is based on the following aspects.

Firstly, this judgement is based on the Chinese commercial legal system. Although the Chinese legal system is described as socialist, it is heavily influenced by the civil law system, in particular German law and French law, among others 537 . In civil law countries, the model of a specific FHCs act does not apply. Therefore, this will have an impact on the driven the historical course of commercial law 538 . Then, the Civil Code, which is an extensive summary of contractual techniques, will obviously contribute to the innovation of the commercial law system.

Secondly, this judgement is based on the current legislative practice of Chinese legislators. The revision of Chinese banking law, which started in 2020 and is currently in draft form, has added provisions on the regulation of FHCs. In addition, following the revision of Chinese company law in 2018, Chinese scholars believe that the revision of Chinese company law should focus on the innovation of the corporate governance system 539 .

The corporate governance of FHCs is clearly a new issue, which will also receive some response in the future revision of the company law.

Thirdly, this judgement is based on the history of Chinese commercial law. To date, there is no precedent in the Chinese commercial legal system for a specific type of company to have a specific act. And although an FHC is a relatively special form of company in the commercial legal system, it still belongs to the two forms of company provided for in the Chinese company law, namely the limited liability company and the company limited by shares. It can be demonstrated by the definition of an FHC in China 540 . Therefore, from the perspective of Chinese commercial legal history, it is unlikely that China will set up a special FHCs act at this time.

246.

Conclusion be questioned in a sovereign state? Such a challenge exists in federal states, such as the US 541 .

In the context of Chinese law, it does not exist. But the premise of this question is interpreted based on sovereignty. However, the regulatory uniformity does not refer to the issue of national sovereignty. So, before proceeding with the analysis, this is the point that needs to be made clear first.

The issue of uniformity in the regulation of uniformity in China is whether the performance of FHCs in different financial services is regulated uniformly or separately in a sovereign state. Furthermore, it also relates to the question of whether the authorities responsible for regulation are unified. The reason for this doubt is closely related to the regulatory regime of FHCs in China. The analysis of this issue also corresponds to models of FHCs regulation in other jurisdictions 542 .

248.

Plan. -The issue of regulatory harmonisation relates to two main issues: harmonised regulation of different financial services (I) and a unified regulator (II). This will be analysed in more detail.

I. The Controversies over Regulation Uniformity for Different Financial Services

249.

The concept of an FHC in China. -The paragraphs on the concept of an FHC were analysed in terms of its legal positioning and its emphasis on control relationships and the special requirements of subsidiaries view of the control relationship, a Chinese FHC contains both controlling and effective control. From the point of view of its subsidiaries, it requires more than two different types of financial institutions. The five main types include commercial banks, securities companies, public fund management companies, futures companies, financial asset management companies, and certain insurance companies 545 . Therefore, although an FHC only carries out equity investments, the financial services involved in specific regulation include banking, insurance, securities, futures, funds, asset management, and so on.

250.

Two controversies. -Uniformity of regulation is a very broad concept. So, for different types of financial services, does this have to be regulated separately in the law regulating FHCs? It is an important question. The reason is that it would be a very large legislative exercise if there were separate regulations for FHCs. If there were to be uniform regulations, this would have to be technically feasible in terms of legislation and regulation.

The reason is that the legislation on FHCs does not destroy the stability of the existing legal system. So, in terms of the basic controversy, there are just two kinds. The one is in favour of harmonising the regulation of different financial services in the legislation of FHCs. The other is in favour of separate regulations for different financial services. Although the PBOC has issued regulations on the regulation of FHCs, it is only the beginning, so research on this issue will be of great help for future legislation.

251.

Plan. -In response to the controversy over the establishment of uniform regulation of different financial services, the nature of this controversy (A) and the future regulatory path (B) will be analysed here.

A. The Essence of the Controversies over Regulation Uniformity

252.

The reason for the controversy. -In the legislation governing FHCs in China, there is a great deal of controversy as to whether to adopt a unified approach to the regulation of different financial services and products. In terms of its reasons, this is largely determined by the current regulatory regime for FHCs in China. And after 2018, Chinese insurance regulator and banking regulator merged to create the China Banking and Insurance Regulatory Commission (CBIRC). Thereafter, the insurance business and credit business were regulated by a unified authority, but the securities business was still regulated independently. So, after 2018, the regulation of FHCs in China is carried out by two main authorities, the China Securities Regulatory Commission (CSRC) and the CBIRC. This regulatory model is like that of France 547 . However, in general, the regulation of FHCs in China is still in a sector regulation model.

The regulatory history of FHCs in

254.

The Nature of the Controversy. -With the legislation on FHCs in China in 2020, the regulation of FHCs enters a new phase at this time. As mentioned above 548 , one of the most important features of an FHC is the emphasis on control relationships and the special requirements for subsidiaries. In an FHC, it is entirely possible that the business carried on by the subsidiaries it controls may include securities, credit, and insurance operations. In this case, then, unified regulation seems to be more conducive to controlling systemic risk 549 .

Therefore, some academics and judicial practitioners believe that China is heading towards an era of mixed regulation in the future 550 . However, according to the documents recently 546 Ibid. 547 As shown in the previous section, the French model of FHCs regulation is « two-regulatory-authoritiesmodel ». See supra, n° 32.

548 See the analysis of the concept of an FHC in the previous paragraphs. See supra, n° 6.

549 For the definition of systemic risk, see supra, n° 95. it possible for China to move towards a « Unified Institutional Model for Macro and Micro

Regulation »? The answer is no. It will be argued in more detail. 

The history of financial regulation in

258.

The future regulation of FHCs in China. -As to the question of whether to move towards a « three or more -regulatory-authority-model » 558 , it is possible in the long term. In the short term, however, the regulation of FHCs in China will be innovative within the « 554 YIN (Zhentao), « A Review of Chinese Financial Regulatory Reform and Future Prospects », in Financial Times, 2020. believes that by giving the central bank too many functions, this will affect the effectiveness and neutrality of its monetary policy 572 . It should be a cause for alarm for regulators.

( 尹 振 涛 : 《 中 国 金 融 监 管 改 革 的 历 程 回 顾 与 未 来 展 望 》 , 金 融 时 报 , 2020

265.

Conclusion. -From a theoretical and legal point of view, there does not appear to be a unified regulator for FHCs in China. However, in terms of legislative practice, the Central Bank is leading the legislation on FHCs in China.

霜: 《论我国中央银行金融监管职能的法制化--以宏观审慎监管为视角》 , 当代法学, 2014 年第 3 期, 第 120 页。) 570 ZHANG (Dai),

B. The Future Joint Regulators

266.

Trend of joint regulators. -In the discussion573 , this thesis touched on the issue of the unity of the regulator of FHCs in China, with different scholars advocating different views among themselves, and there also seems to be some ambiguity in current legislative practice. However, the future regulator of FHCs in China will not result in a situation where the central bank dominates the regulation, and a joint regulator seems to be the future trend.

The reasons for this are mainly twofold. Secondly, the regulatory model of an FHC directly determines its regulator, as seen in other jurisdictions. For example, the regulatory model for FHCs in Ireland and Uruguay is the « Unified Institutional Model for Macro and Micro Regulation », so that the central bank is the sole regulator 575 . Under the « two-regulatory-authority-model », this thesis divides into three cases, depending on the credit business, the insurance business and the securities business, as follows: the credit business and the insurance business belong to the same regulator, the securities business is regulated by another regulator; securities business and insurance business belong to the same regulator and credit business is regulated by another regulator; credit business and securities business belong to the same regulator and insurance business is regulated by another regulator 576 . Then, in these cases, the regulator of the FHCs is the situation of cooperative supervision. The future regulators of FHCs in China will also follow this pattern.

Conclusion.

-According to the regulation in 2020, the future of FHCs regulation will trend towards a joint regulator, but this still leaves many regulatory issues to be examined. However, in the short term, China will still explore the « two-regulatory-authority-model ».

Section II -The Regulation Models Reform of Chinese Financial Holding Companies

Regulation Models

The aim of this innovation will also be to make the model more relevant to the current development of Chinese society. Therefore, the reform here refers to the improvement of the « two-regulatory-authority-model ».

269.

Plan. -Section II is divided into two parts, explaining the rationale for reform of Chinese FHCs ( §1) and the proposals for future reform ( §2). §1. The Reasons for Reforming the Regulation Models

270.

On the rationale for reform. -Since China entered into reform and opening up in 1978, the reform of the Chinese legal system has been mainly in response to the real needs 576 See supra, n° 32.

of the economy and society, as well as to provide institutional safeguards for further economic development. It is evidenced by the successive processes of financial regulation in China 577 . In the specific case of the FHCs regulation model, the reform still follows this path. However, around 2020, the development of FHCs in China faces some new situations to which the reform needs to respond, as a reflection of Chinese reform and opening-up policy in this area.

271.

Plan.

-Chinese current regulatory model for FHCs is still in a phase of continuous improvement following its reform in 2018. The reforms in the short term will also focus on addressing some of the challenges encountered by Chinese FHCs during their development.

This is mainly in two areas: on the one hand, the challenges arising from FinTech (I), and on the other hand, the focus on resolving the conflicts between central and local regulators faced in the regulation of FHCs in China (II). 

I. To Address the

273.

Plan. -The response of Chinese regulators to FinTech is still in its infancy, and reform of the regulatory model for Chinese FHCs should respond to some of the current contradictions. This will be evidenced by a look at the conflict between innovation and regulation (A) and the case of Ant Group (B). On the one hand, the regulation of FHCs is based on the principles of prudential and consolidated regulation 582 , but the development of FinTech poses new challenges to the existing prudential standards 583 . According to the World Bank report, this is mainly the case for financial products, payment instruments, transaction accounts, and so on 584 . For example, can bitcoin transactions be used in an FHC? How much leverage can be used for financial products of FHCs subsidiaries? How can innovative payment instruments of FHCs be coordinated with the central bank's credit mechanism? These are all challenges to regulation in the current context. Many countries encourage financial innovation, such as France, which platforms also have the same security, confidentiality, standardisation and interoperability issues referred to in French law 588 . In this document, Chinese regulators argue that an important means of coordinating innovation and regulation is fair competition 589 . But it still needs to be detailed in the future in relation to the four areas of conflict. It is not explicitly stated in the regulation of FHCs, but it is a challenge that must be faced for Chinese internet FHCs.

A. The Conflicts of Innovation and Regulation on FinTech

275.

Importance. -It is an important proposition for the reform of Chinese FHCs to resolve the conflict between innovation and regulation. It can be analysed from two perspectives. First, it is a reference factor in improving the regulatory model of Chinese

FHCs. In response to the development of FinTech, the PBOC has established a FinTech

Committee, but the CSRC and the CBIRC has not responded to this 590 . Does it mean that the PBOC will dominate the regulation of FinTech in FHCs in the future? In the paragraphs, it is argued that the issue of uniformity of regulators of FHCs in China does not seem to be a reality in China. However, the regulation of FHCs FinTech in China does not fully respond to this issue. Therefore, it is an issue that needs to be considered in the future when Chinese FHCs face conflicts between innovation and regulation. Second, it is an inescapable part of protecting the rights of shareholders of FHCs. Chinese anti-monopoly regulation for internet FHCs will directly affect the company's earnings and shareholders' right to dividends. In addition, the hidden systemic risks posed by FinTech also pose some threat to shareholders' right to information.

276.

Recommendation information sharing. In terms of reforming Chinese FHCs regulatory model, the PBOC should maintain information sharing with other regulators in FinTech regulation, which is in line with the future trend of joint regulators of FHCs in China 591 . In addition, in terms of shareholder rights protection, disclosure regulation for FinTech will be an important area for the future regulation of FHCs in China. In conclusion, the conflict between regulation and innovation is inevitable. It is not only reflected in the regulatory process of FHCs. Any technological advancement may challenge the existing legal regime. So, from this perspective, the reform of the regulatory regime is also in a dynamic adjustment.

277.

Conclusion.

-The conflict between regulation and innovation is always a concern in the face of the challenges posed by FinTech to the protection of shareholders' rights in FHCs. It is difficult to give precise answers in the short term as it is a dynamic process.

B. The Typical Case: Ant Group

278.

Case description. -In addition to theoretical explanations, there is also some practical evidence of the conflict between regulation and innovation in current Chinese society, such as the Chinese FHC pilot: Ant Group, the most prominent internet FHC among the eight FHCs pilots announced by the Chinese government. Ant Group was originally listed on the Shanghai Stock Exchange in China on 5 November 2020. According to market projections, if Ant Group succeeds in listing, it will be the world's largest IPO 592 . However, on 2 November, the PBOC, the CBIRC, the CSRC and the SAFE 593 held a regulatory interview with Ant Group's substantive controllers 594 . On 3 November, its listing plan was announced to be suspended. According to an announcement issued by the Shanghai Stock Exchange, its listing plan was suspended because Ant Group's substantive controller, as well as its chairman and general manager, were subject to a regulatory interview and because of changes in the FinTech regulatory environment595 . Subsequently, Ant Group issued a notice to investors and shareholders to clarify this matter. Thereafter, on 24 December 2020, Ant

Group's parent company, Alibaba Group, was opened an anti-monopoly investigation by

Chinese State Administration of Market Supervision and Administration and was fined RMB 18.228 billion on 10 April 2021.

279.

Analysis and reflections on the case. -The case of Ant Group is a typical example of FinTech regulation of FHCs in China. It can be found some proof of this in the timing trail of the event. Chinese regulation for FHCs came into effect on 1 November 2020. Then, on 2 November, Ant Group was subject to a regulatory interview. On 3 November, Ant Group's listing plan was put on hold. Therefore, the implementation of the regulation in 2020 provides a legal basis for the regulation of internet FHCs. In addition, according to Article 4 of the TMSAFHC, the PBOC, the banking and insurance supervision and administration agency under the State Council, the securities supervision and administration agency under the State Council, and the SAFE shall cooperate in supervision and information sharing. And in the regulatory interview with Ant Group, these four regulators put the « TMSAFHC » into practice for the first time. So, from this timeline, it can be found that for the regulation of FinTech in FHCs, China will enter an era of strict regulation. The Ant Group became the first to be penalised in China after TMSAFHC came into effect. It provides a warning for the future regulation of Internet FHCs.

In the aftermath of this event, there has been very little comment from Chinese jurists from publicly available sources. And the Chinese regulators have been very brief in their reasons for suspending this listing. As a result, it is not easy to fully understand the views of Chinese jurists on the matter. Although some have interpreted the incident in accordance with the listing rules of the Shanghai Stock Exchange 596 , this thesis does not consider this to be sufficient. Specifically, while the Shanghai Stock Exchange noted that changes in the FinTech regulatory environment led to the suspension of Ant Group's IPO, it did not provide details on this. This thesis suggests that the most likely explanation is the effective implementation of TMSAFHC. On the one hand, it is too coincidental in terms of the timeline of that event; on the other hand, the Chinese regulators who conducted the regulatory interviews with Ant Group are those regulators of FHCs mentioned by TMSAFHC. Whether or not Ant Group or Alibaba anticipates this legal risk, Ant Group, as the current pilot internet financial holding company in China, will be subject to strict regulation after the implementation of TMSAFHC. It should be noted, however, that the TMSAFHC was not in effect when Ant Group made its previous IPO application to the Shanghai Stock Exchange, and therefore disclosure to investors will not be made in accordance with the TMSAFHC. And after TMSAFHC came into effect, as this regulatory requirement imposes stricter requirements than before on the company's shareholders, related party transactions, and so on, then it means that Ant Group will need to disclose more information to investors. So, in a way, this suspension of the listing plan does have benefits in terms of protecting the long-term interests of investors, even though they may suffer losses in the short term. So, sometimes innovation is very radical, but its development is exposed to legal risks. It also highlights the importance of corporate compliance.

So why is this case an example of the conflict between FinTech innovation and regulation? Firstly, it is an answer 597 given by the Shanghai Stock Exchange. But it does not explain this in detail. And so far, there is no jurisprudence on Ant Group in the listing plan that can be cited for the judge's decision. As such, it is a relatively general description by an issue that must be addressed in the current reform.

282.

Plan.

-The issue of Central-Local regulation of FHCs will be analysed here in terms of its blurred power boundaries (A) and the problems of the system in terms of systemic risk regulation (B). other authorities in some cases. This problem may not be apparent in the current environment, but it will be a problem that will have to be faced in the future.

A. The First

Conclusion.

-The conflict between central and local financial regulation in China is a long-standing issue, and the reform of the regulation of FHCs will also provide some valuable solutions to this problem. analysis, this dictates that it is unlikely that regulatory policy changes will be made quickly in the short term. Therefore, clear regulatory principles can be more responsive to issues arising from technological change than specific regulations. Secondly, prudential standards and evaluation are already a well-established system of assessment 606 , and its integration 603 For the explanation of the concept on prudential standards, see supra, n° 94. In EU law, there are currently no regulations or prudential standards specific to

FinTech, but FinTech companies need to be licensed if they perform services such as banking, payments, or financial markets 609 . In 2018, the EU adopted an action plan on FinTech. This was followed by the adoption of the digital finance package on 24 September 2020.These are intended to enable regulators to better understand the relationship between FinTech and prudential standards 610 . At present, the relationship between FinTech and prudential standards is still an open question.

In terms of Member States, in France, for example, it is the Financial Markets Authority (AMF) and the Prudential Control and Resolution Authority (ACPR) that are responsible for FinTech regulation 611 . In July 2016, these two authorities jointly organised the FinTech Forum to help regulators better identify the regulatory challenges posed by FinTech, and to strengthen the position of Paris as a financial centre after Brexit 612 . In terms of the relationship between FinTech and prudential standardsfor FHCs, French jurists believe that future prudential standards are to cover the risks associated with the provision of financial services by platforms and technology companies, as well as by conglomerates and technology finance groups 613 . In addition, the ACPR published a paper for discussion in June 2020 on the issue of prudential standards for FinTech 614 , which refers to the prudential regulation of algorithms, which are first validated within the banking group and need to be submitted to the ECB for prudential standards test when the banking group deems it appropriate 615 . In addition, in terms of specific content, it presents the development and governance of artificial intelligence algorithms in the field of financial markets, including anti-money laundering and the fight against terrorism, credit evaluation and financial consumer protection. It will bring some reference to the future development of French financial law, consumer protection law and corporate law. However, it is also important to note that it does not establish a complete prudential standard on FinTech, as this is currently being studied and is not finished.

In US law, US regulators have adopted an ongoing approach to the regulation of FHCs by meeting with FinTech companies to understand the risks of FinTech to regulation, which is also known as « office hours » 616 . So, the relationship between FinTech and prudential standards is something that US regulators are also looking at. However, it is worth noting that in 2018 the US jurisprudence Conference of State Bank Supervisors v. Office of Comptroller of Currency on FinTech companies refers to a constitutional principle in US law « prudential ripeness doctrine » 617 . The judge held that under this principle, two issues must be clarified: firstly, whether the issues are fit for judicial decision; second, whether withholding a decision will cause « hardship to the parties ». It is a good reference for the prudential standard 618 for FinTech. Financial regulation in the US is shared between the states and the nation. The Conference of State Bank Supervisors (CSBS) and the Office of the Comptroller of Currency (OCC), involved in the case, are the state and national regulatory authorities responsible for financial regulation in the US, respectively.

Historically, CSBS was responsible for granting charters to FinTech companies, and later the OCC wanted to be able to grant national charters to FinTech companies but did not take this forward. This resulted in the FinTech companies being unable to apply to the OCC. The judge ultimately held that the prudential ripeness doctrine counsels in favour of allowing time to sharpen this dispute before deciding it. This case is a good explanation of the conflict between financial innovation and regulation. If the regulator is to confer regulation, then it must be shown that the regulated is causing harm to the market. Otherwise, when the conflict is not inflamed, perhaps the regulator should encourage innovation.

In the UK law, a public consultation will be launched in February 2021 on the application of Basel standards to FHCs 619 . This is a further refinement of the prudential 616 World Bank Group, op. cit. It refers to regulators personally travelling to different cities to meet executives of FinTech companies and explain regulatory policies to them. 617 According to the interpretation of this case, the "Ripeness doctrine" in US law refers to the moment when a court can or should make a decision. Once the court has made its decision, the parties are left with ample scope to choose before they are bound by the administrative process to accept the court's decision, which avoids abstract disagreements between the courts about the administrative process and ensures that the corresponding administrative process is not interfered with by the courts. It is a restrained system of justice. 618 For the explanation of the concept on prudential standards, see supra, n° 94. standards for FHCs, which will also relate to the regulation of FinTech. In addition, the UK's best-known model for FinTech regulation is Sandbox 620 . So far, the FCA has started a 6cohort test, which covers payment services, blockchain applications and other FinTech services, but the prudential standards are still in progress and there is no uniform statement now 621 .

293.

Conclusion. -Through the treatment of the relationship between FinTech and prudential standards in these jurisdictions, it can be found some patterns: firstly, there is still no fixed conclusion on the relationship between FinTech and prudential standards, and regulators in different jurisdictions are actively interacting with FinTech companies to understand the regulatory risks. Secondly, in the process of exploring the relationship between FinTech and prudential standards, regulators should encourage FinTech companies to innovate, thus exposing the problems of regulation, and when the conflict is intensified, perhaps the content of prudential standards will be clarified.

B. The Establishment of Prudential Standards for Regulating FinTech in Chinese Financial Holding Companies

294.

Regulation in China. -Prudential regulation is a principle of regulation for FHCs.

It needs to be refined on the basis of abstract principles in the regulation of FinTech in FHCs.

For the prudential regulation of FinTech, Chinese regulators have adhered to the principle of inclusive and prudential regulation 622 . Chinese scholars have analysed this and believe that inclusive and prudential regulation should focus on the prevention of systemic financial crises, improving the market entry system for FinTech companies, establishing an experimental regulatory system and improving the credit regulatory system 623 . Therefore, China does not currently have a detailed prudential standard for FinTech regulation. But in terms of future development, and for prudential standards for FinTech in Chinese FHCs, China will in the future mainly manifest itself in the following aspects.

Firstly, it adheres to the principles of prudential regulation and consolidated regulation. These two principles are fundamental to the regulation of FHCs. They also apply to the application of FinTech in Chinese FHCs. In fact, the case of Ant Group is an application of these two principles in regulation. In that case, the Chinese regulator conducted not only a regulatory interview with Ant Group, but also an anti-monopoly investigation of its parent company, Alibaba Group, which was in line with the principle of consolidated regulation624 . And prior to the company's IPO, the regulator made several recommendations for rectification of Ant Group's products, which was an application of prudential regulation. Both are implementations of the prudential standard.

Secondly, there are three questions that can be measured in relation to the inclusive and prudential regulation of FinTech: firstly, whether innovative FinTech products or services trigger a systemic risk warning mechanism. Second, if regulation is imposed on FinTech, whether this creates a dilemma for different actors. For example, in the case of Ant Group, the regulation has put the company in a difficult position to innovate and grow. And the regulation is about creating a good competitive environment for innovation, but not about deliberately cracking down on a particular firm to put it into bankruptcy. Thirdly, whether the development of FinTech has actually resulted in actual harm to consumers, shareholders or other stakeholders. This can be based on the number of litigation cases and administrative penalties imposed. If the FinTech product or service does not lead to the creation of a dispute, then regulation is not necessary. Some evidence of this can be found in case law. According to published jurisprudence in China, current disputes between FinTech and regulators are mainly in intellectual property rights, with the lawsuit between Orient Bangxin Financial Technology Co Ltd (hereinafter referred to as Bangxin) 625 and the Trademark Appeal Board of the State Administration of Industry & Commerce (TAB) 626 being noteworthy. In this case, the court overturned the decision of the TAB. The court held that the conditions under which the administrative decision was made by the TAB had changed and that no actual damage had been caused by Bangxin under the new conditions 627 . Therefore, the three points may be an application of inclusive and prudential regulation in the field of FHCs FinTech regulation.

295.

Conclusion With such many government departments, then, for the division of regulatory powers for FHCs, the government could establish a power list system. It would seem that a de facto precedent could be set by documenting in the list of powers the authority to dispose of any regulatory issues that may arise during the coordination process.

Secondly, in the regulatory coordination mechanism for FHCs, in addition to a clear division of powers, there should also be a clear division of responsibilities. The first is to upgrade the status of the Financial Stability Board Office. There is no subordination between local financial regulators. However, based on the prudential supervision of systemic risks, the status of the Financial Stability Board Office can be appropriately raised. And the Financial Stability Board Office is required to issue recommendations in case of disputes between different supervisory authorities on specific systemic risk supervision matters, and that its opinion will be decisive. At the same time, the Financial Stability Board Office will have primary responsibility for decision-making in the accountability mechanism. In this way, the position of the Financial Stability Board Office in the coordination mechanism will be guaranteed, while at the same time it will be urged to exercise its powers prudently.

Secondly, the construction of a unified information sharing mechanism. In the « TMSAFHC » 638 , the responsible authorities for the information sharing mechanism are the People's Bank of China and the banking and insurance supervision and administration agency of the State Council, the securities supervision and administration agency of the State Council, and the SAFE. And in terms of data sharing, in addition to the above-mentioned departments, the finance department and the state-owned assets management department have also been added 639 . However, this regulatory document does not explain how to establish such an information sharing mechanism, which is an important topic that needs to be addressed afterwards.

At this point, the issue of conflict between data protection and data sharing may arise.

For example, in the case of data sharing, the management of state assets is included among the bodies responsible. 信息保护法). According to this provision, when handling personal information for the purpose of performing their statutory duties, state authorities shall fulfil their obligation to inform in accordance with the provisions of this Law.

It is then of great concern from the perspective of data sharing whether the government's sharing of shareholder information may infringe on shareholders' privacy rights and whether this may create a legal barrier to systemic risk641 regulation.

Therefore, for information and data sharing, the Financial Stability Board Office should be responsible for coordinating the conflicts of interest and setting up an information sharing system. TMSAFHC, already explains the regulation of shareholder rights in terms of both day-today operations and shareholder qualifications 642 . However, it does not explain these areas specifically and therefore they will need to be detailed in the future. Current reflections are necessary.

Conclusion

Having clarified that the regulation of FHCs needs to be rethought, it is necessary to rethink the protection of shareholders' rights in Chinese FHCs in the light of the regulation of shareholder rights protection in other jurisdictions. It is based on the one hand on the pressure that international financial competition is putting on the reform of Chinese FHCs 643 . On the other hand, it is also since China is accelerating the regulation and legislation of FHCs, one of the most important parts of which is the regulation of shareholders' rights 644 .

From a legal perspective, shareholder rights remain a very important aspect of shareholder regulation.

308.

Plan.

-Chapter 2 will focus on two fundamental rights of shareholders in FHCs: the right to vote (Section I) and the right to information (Section II). So, the reform of state-owned shares is also a central issue for the protection of shareholders' rights in FHCs.

310.

Voting system. -This thesis also focuses on a fundamental issue of shareholder voting rights, namely the shareholder voting system 649 . It can be found that having a good voting system in FHCs does not necessarily mean that shareholder rights are adequately protected; however, if the voting system in FHCs is inherently flawed, then the risk of shareholder voting rights being infringed is greatly magnified.

311.

Plan. -Section I will discuss the state-owned shares of Chinese FHCs ( §1) and the Cumulative Voting System ( §2) from a reform perspective. 

323.

The way in which control is achieved. -According to the « TMSAFHC » promulgated in 2020 in China, the regulators of FHCs in China are concerned with the substantial control of shareholders, which includes both forms of holding and substantive control 666 . In turn, shareholders can obtain 50% of the voting rights of an FHC either directly or indirectly when they obtain substantial control 667 . In the case of effective control, there are at least three scenarios, namely control by agreement 668 , the right to appoint or remove most of the members of the board of directors, most of the voting rights on the board of directors, and so on. Thus, the form of control in the current regulation enacted for FHCs in 666 According to Article 3 of the TMSAFHC, control by agreement can be divided into two forms: obtaining a majority of the voting rights of an FHC through an agreement and actually dominating the company's actions through an agreement.

667 Ibid. 668 Ibid.

China is like the situation in other jurisdictions 669 . 1979-1984), the phase of separation of political power and business operations of SOEs (1985-1992), the phase of restructuring of SOEs (1992-2002), the phase of shareholding reform of SOEs (2003-2015) and the phase of mixed ownership reform (since 2015) 671 . The aim of these reforms is to establish a modern enterprise system, to preserve and increase the value of state-owned assets, to make the enterprises bigger and stronger, and to enhance their competitiveness 672 . And specifically in the case of FHCs, in 

Control of

Conclusion. -The relationship between state ownership and control of FHCs in

China is flexible and it's also subject to richer changes as the mixed ownership reform progresses. But it is also the reality of current Chinese society. In terms of the approach to reform, there are some differences between the situation in China and other jurisdictions.

But from the perspective of the purpose of the reform, the reform of the state-owned shares 于完善系统重要性金融机构监管的指导意见). Under this provision, systemically important financial institutions are those that are large, structurally and operationally complex, highly interconnected with other financial institutions and provide irreplaceable key services in the financial system. If they were to experience a significant risk event and become unsustainable, it would have a significant adverse impact on the financial system and the real economy and could lead to systemic risk. FHCs may also be considered to be systemically important.

675 WANG (Yong), DENG (Feng) and JIN (Pengjian), supra, p. 45.

of FHCs is also aimed at better performing their non-commercial functions and improving their operational efficiency and competitiveness. From this perspective, it has similarities with the purpose of reform in France.

II. The Reform on the Exit of State Shares

328.

Concept. -It has been found that there is no specific definition of « exit of state shares ». Like this concept, it is found that there is also « the termination of state ownership » and « divestment ». However, according to the OECD, « the termination of state ownership » includes both the bankruptcy of state enterprises and the privatisation of state enterprises 676 .

In contrast, according to the OECD, « divestment » focuses on the privatisation of SOEs 677 .

However, the shareholding reform of Chinese FHCs is not a privatisation process, but more likely a shareholding reform. And Chinese scholars argue that the reform of SOEs in China cannot be defined in general terms as public or private, but rather as whether the controlling interest belongs to the state or to a private party 678 . Therefore, in the context of Chinese law, it is possible that privatisation of a state-owned FHC refers to a situation in which the government shares are not controlling or shareholding in the FHC. However, Chinese mixed ownership reform emphasises the need for the government to hold a controlling stake in key areas. It is evidenced by the mixed ownership reform proposal put forward by the Beijing government. Therefore, this expression can also lead to some ambiguity.

Returning to the concept of « exit of state shares », scholars have argued that « exit » refers to the planned withdrawal of an investor or shareholder from an investment, which is equivalent to the sale of shares in the company 679 . Therefore, according to this concept, « exit Withdrawal of state-owned shares in an FHC requires compliance with certain procedures, and the direct identity of the state-owned shares in China when acting as the controlling shareholder of an FHC is the SASAC. However, the exit of state-owned shares also requires approval, one of which is to obtain the approval and consent of the SASAC. A very awkward phenomenon arises at this point. The SASAC is both the controlling shareholder of the state-owned FHC, and the regulator of shareholder exit applications.

Therefore, only when the real role of the government is clarified can the supervisory authority be rationalised in the process of the exit of the state-owned shares.

680 Guidelines on Market-Oriented Banks' Debt-for-Equity Swaps (关于市场化银行债权转股权的指导意 见). This legal document as a whole provides the corresponding legal basis.

Moreover, it is not only a concern for the reform of Chinese SOEs. For example, according to European reflections on SOE reform, the main approaches to reform include legal regulatory frameworks and corporate governance structures. And within the legal regulatory framework, clarifying the role and scope of government shares is the main direction of reform 681 .

331.

Reasons France 697 . From a comparative legislative perspective, then, it is necessary for the reform of Chinese Company Law to draw on the regulatory experience of these jurisdictions. In addition, it will help to maintain the uniformity and authority of the effectiveness of Chinese Company Law.

339.

Plan. -In the context of the reform of shareholder voting rights in Chinese FHCs, the why (I) and how (II) of the reform of the voting system will be analysed here.

I. The Reasons for Reforming the Cumulative Voting System

340.

The case of China. -The « Cumulative Voting System » was confirmed in the 2005 reform of Chinese Company Law and has been used since then 698 . The basic idea is to leave the choice of such a voting system to the shareholders. In other words, the significance of the Chinese Company Law for this system is that it confirms the legitimacy of this system. Shareholders may agree on the voting system in the articles of association.

However, when discussing the application of this voting system to FHCs, this permissionist model reveals some shortcomings. The reason why this thesis proposes a reform of the shareholder voting system in FHCs is that, on the one hand, the current « Cumulative Voting System » is inadequate. On the other hand, it is also a consideration of the special characteristics of FHCs.

341.

Plan. -The argument here will analyse the shortcomings of « Permissive

Cumulative Voting » as practiced in Chinese current « Cumulative Voting System » in the governance of FHCs and a review of Chinese shareholder voting system (B) from the perspective of prudential standards (A).

A. The Disadvantages of the Permissive Cumulative Voting System

342.

Disadvantages. -As « Permissive Cumulative Voting » as currently practiced in Chinese Company Law is designed for all types of companies 702 . Therefore, it can be understood the design of this system to be a choice that balances the values of freedom and order. However, in the case of FHCs, this system has revealed some shortcomings. These are mainly in the following areas.

First, such a system may not protect the rights of non-state shareholders in a mixed ownership reform. 

349.

Plan. -In response to the voting system in the reform of state-owned shares in FHCs, this thesis argues for two reasons for reform. On this basis, and in response to these two concerns, the research also proposes two reform initiatives accordingly. These include changing the current « Cumulative Voting System » regime from a permissive to a compulsoryist model (A) and introducing prudential criteria into the assessment of the voting system (B). 

A. To Advocate the Mandatory Cumulative Voting System

350.

Ideas for change. -« Permissive Cumulative Voting » has shown some shortcomings in the shareholder voting system of FHCs, as has been demonstrated 717 . On this basis, then, our idea of reform is to still follow the « Cumulative Voting System » in the company law, a voting system whose advantages have moved from theory to practice since its introduction by the Chinese legislator in 2005, and which has been proven somewhat.

However, it can be found that the advantages of this system are better at the theoretical level than at the practical level. And « Permissive Cumulative Voting » has made the system misleading in its practical use. Therefore, the reform proposed is a reform for the way used in practice, and « Mandatory Cumulative Voting » should be used in FHCs. It is reflected in the use of « Mandatory Cumulative Voting » in future FHCs legislation.

351.

A new reflection. -It has shown that the regime is applied throughout Chinese Company Law, it applies to all companies. So, here the thesis proposes a reform of the voting system for FHCs, is this a special provision just for FHCs or does it require an amendment to the company law as a whole? If it is a special provision only in the case of FHCs, does this undermine the uniformity and authority of the company law? The response to it is that the research should focus primarily on the regulation of FHCs. Nor does this modification affect the overall effectiveness of company law. There are several reasons to explain this argument: firstly, what distinguishes an FHC from an ordinary company is its controlling nature and the special requirements of its subsidiaries, which determine its great influence on the systemic risk718 of financial markets. Therefore, « Mandatory Cumulative Voting » helps to better protect the interests of minority shareholders and balance the interests of shareholders against each other, thus avoiding potential threats to the financial markets.

However, Chinese Company Law applies to all types of companies and in fact not all companies have a need for such a system. « Permissive Cumulative Voting » meets the need for this system for some companies but maintains flexibility by considering the needs of the system for different companies. This thesis also supports the introduction of prudential standards into the voting regime for FHCs in China. However, it is also important to note that the prudential standard is not only manifested in the use of the « Mandatory Cumulative Voting ». It should have a more nuanced set of arrangements. Specifically, it should contain the following main aspects.

Firstly, the scope of use of « Mandatory Cumulative Voting » should be clarified.

According to the Chinese Company Law and the Code of Governance of Listed Companies, the « Cumulative Voting System » will only be used for the election of directors and supervisors at a general meeting of shareholders 721 . However, matters to be voted on at general meetings may also include amendments to the articles of association, capital increases or reductions by shareholders 722 . Whether the « Cumulative Voting System » can be applied to other major voting matters other than the election of directors and supervisors is not clear from the Chinese Company Law and the FHC regulatory documents. It can be found that it is left to the shareholders to determine by agreement through the articles of association. It is believed that « Mandatory Cumulative Voting » should be adopted as a regular system in the future voting system of FHCs. It means that it should cover all matters that are voted on by shareholders, but that some exceptions can be agreed through the articles of association. This would be more in line with the requirements of prudential regulation.

Secondly, the « Mandatory Cumulative Voting » should follow prudential standards in the annual general meeting (AGM) process. This includes the manner of voting, the manner of counting votes, and so on. Particularly noteworthy is the issue regarding the voting method. In Chinese FHCs, there are fewer shareholders in either state-owned exclusive FHCs or mixed-ownership FHCs. The shareholding structure is therefore highly concentrated. However, in either type of FHCs, when they attract investors or shareholders to the FHCs through the public listing channel, the number of shareholders increases currently, although the minority shareholders do not hold a high percentage of shares. Some 721 Article 105, the Chinese Company Law (中国公司法). With regard to its contents, see supra, n° 338. Also see Article 17, the Code of Governance for Listed Companies (中国上市公司治理准则). According to this provision, the election of directors and supervisors shall fully reflect the views of small and medium-sized shareholders. The cumulative voting system shall be actively implemented in the election of directors and supervisors at general meetings. Listed companies in which a single shareholder and persons acting in concert with him own 30% or more of the shares shall adopt the cumulative voting system. Listed companies that adopt the cumulative voting system shall stipulate the implementation rules in their articles of association.

722 Article 103, the Chinese Company Law. This paragraph explains its content.

researchers have argued that minority shareholders may not be active in the cumulative voting because it is expensive to vote, but their low shareholding makes it difficult for them to play a role in corporate decision making. Therefore, the « boxed pigs' game » 723 of game theory may occur and the probability of minority shareholders giving up their voting rights may increase 724 . Indeed, it is a typical phenomenon in listed companies.

In practices are also found in other jurisdictions.

However, in practice, there have been some controversies regarding e-voting, for example, in the Chinese judicial case Dandong Port Group Company Limited v Wanlian Securities Company Limited 730 , which was a result of inconsistencies between the agreement on the articles of association and the actual implementation of e-voting. Therefore, prudential standards should also be introduced in the implementation process of the future voting system of FHCs.

356.

Conclusion. -Prudential standards are not just a regulatory principle for the supervision of FHCs, they should also be reflected in the specific aspects of the company's operations. The voting system, as a fundamental institutional arrangement for shareholders, should be implemented in the detailed arrangements. 

Section II -The

358.

Plan. -This section will analyse why Chinese FHCs urgently need to reform their . The regulator has also recognised the shortcomings of the original system and has made some adjustments, as evidenced by the regulation of disclosure of information by listed companies 739 . The disclosure of information about listed companies is much more detailed than the disclosure referred to in the original company law. It is undoubtedly a great improvement. However, the FHCs here are neither ordinary companies as regulated by company law nor traditional listed companies. These FHCs are even listed in several regions of the world 740 . So, will the disclosure guidelines for listed companies be able to achieve regulatory effectiveness for this type of company? From the perspective of theoretical analysis, it is yet to be tested. But the current disclosure regime in China does not meet the needs of the protection of shareholders' rights in FHCs.

362.

Plan. -The main reasons why Chinese current disclosure regime does not meet the need to protect the rights of shareholders in FHCs will be analysed here: the lack of specific 国银行业金融机构企业社会责任指引). According to this provision, banking financial institutions should actively establish a CSR disclosure system and, in principle, submit CSR reports for the previous year to the China Banking Association by the end of June each year. It encourages the implementation of independent third-party authentication of social responsibility performance, strengthens the social responsibility evaluation system of the banking industry coordinated by the whole society, and publicly discloses the performance of CSR through newspapers, websites and other channels.

753 Guide de l'information périodique des sociétés cotées. It proves the point as a whole, and it covers all the articles.

754 Annexe 1, Liste des informations réglementées, Guide de l'information périodique des sociétés cotées. It proves the point as a whole, and it covers all the articles.

in the judicial data. Since 2007, there have been a total of 36,090 cases 755 in which Chinese companies have been settled in litigation over information disclosure issues. Of these, only 2 cases related to FHCs, which occurred in 2015 and 2019 respectively.

From a regulatory perspective, the current information disclosure penalties for FHCs are inadequate in two main areas: first, incomplete information disclosure liability.

According to the « TMSAFHC », there are three types of information disclosure acts for which an FHC is liable: false statements; misleading statements; and material omissions 756 .

However, in the section on legal liability, it only provides for liability for false statements 757 .

So, how should one be liable for the other two types of conduct? The regulation gives no explanation. Secondly, the regulation does not address the issue of CSR disclosure. Secondly, the liability for penalties is low. As an institution of systemic importance to the financial market, an FHC, from a risk prevention perspective, should have a heightened duty to disclose information. However, from the perspective of Chinese law, the disclosure liability of FHCs has not been increased. It is mainly in comparison with the securities law and the duty to disclose information for listed companies. For example, the disclosure liability of FHCs is mainly based on fines. In the absence of illegal income, fines against controlling shareholders and beneficial owners will not exceed a maximum of RMB 5 million; fines against directors and management will not exceed a maximum of 1 million 758 . In contrast, the disclosure liability regime in Chinese listed companies is based on the provisions of the 755 Information from the China Judgement Online (中国裁判文书网).

756 Article 37, TMSAFHC. See supra, n° 364.

757 Ibid, Article 51. According to this provision, if the promoter, controlling shareholder or de facto controller of an FHC violates the provisions of these regulations and commits any of the following acts, the PBOC shall order rectification within a certain period of time, confiscate the illegal proceeds and impose a fine of not less than one and not more than five times the illegal proceeds. If there is no illegal income or the illegal income is less than RMB 500,000, a fine of not less than RMB 500,000 and not more than RMB 5 million shall be imposed. Where the circumstances are serious, the administrative permit shall be revoked in accordance with the provisions of the Administrative Licensing Law of the People's Republic of China; and where it is suspected of constituting a crime, it shall be transferred to the relevant authorities for investigation of criminal liability in accordance with law: Chinese Securities Law 759 , where the maximum fine for the controlling shareholders and the beneficial owner will not exceed RMB20 million, and the maximum penalty for the directors and management will not exceed RMB10 million, in the absence of illegal income 760 .

367.

Reasons. -Why has this phenomenon arisen? On the one hand, the financial market regulation of FHCs in China is still in its early stages. There is detailed guidance on disclosure regulation, which will take time to refine. (2019 修订)). Under this provision, the controlling shareholder and the person in effective control of the issuer who conceals material facts or fabricates materially false information shall forfeit the proceeds of the offence and be liable to a fine of not less than 10% of the proceeds of the offence and not more than double the proceeds of the offence; if there are no proceeds of the offence or the proceeds of the offence are less than RMB 20 million, a fine of not less than RMB 2 million and not more than RMB 20 million shall be imposed.

The person in charge and other persons directly responsible shall be liable to a fine of not less than one million RMB and not more than ten million RMB. current pilot FHCs in China are wholly state-owned enterprises 763 in which the government is the sole shareholder. So, at this point the responsibility for corporate disclosure becomes the government's responsibility. And the Chinese government has been implementing a responsibility list system among government departments since 2015 764 . However, there is no clarity on whether this system is used in SOEs, although it is beyond the scope of commercial law. But it seems to be a recommended measure for the disclosure responsibilities of FHCs.

370.

Conclusion.

-The disclosure regulation of FHCs in China is still in its early stages, both in terms of the content of disclosure and the duty to disclose, and it is subject to continuous improvement in the future. However, given that China has already started to improve the regulatory regime for FHCs, it is very urgent in the current legislative context. regime has never ceased. Regulators have also responded to these issues gradually in successive pieces of legislation. But why has the process been so slow? It is still closely related to some deep-rooted reasons of the Chinese economy and legal system. Economically, the pace of Chinese economic development has accelerated since the beginning of the 21st century. Technology is evolving rapidly, closely related to FHCs such as internet finance, big data, blockchain, and so on. These emerging issues do pose a challenge to regulation.

II. The Achievement of Regulation

However, the stability and lagging nature of the law seems to dictate that it is impossible to respond quickly to these issues. And the law can only be updated when conflicts between social conflicts and financial market regulation are intensified, but it seems that these issues currently encountered are still in the observation stage by both regulators and business practitioners. Secondly, in terms of Chinese legal system, which is not codified, China has been struggling in previous years with the conflicting nature of different laws, as evidenced by the conflict between central and local government legislation and the conflict between different laws and regulations. In terms of the disclosure regime, it has also been discussed that there are different requirements for disclosure standards in different laws, but there is no explanation of what these standards mean, which creates opportunities for regulatory arbitrage. Therefore, these will have to be rectified in the context of the gradual improvement of the Chinese legal system in the future.

Given these, are these regulatory targets achievable in Chinese plan for 2021 to 2035?

It is worth speculating. But in any case, given the existence of these historical resistance to reform, China must accelerate this process of disclosure regulatory reform. It is why the urgency presented is so important.

372.

Plan The emphasis here on a modern standard of transparency in financial regulation therefore refers not only to the alignment in a political sense with the international disclosure standards represented by the Basel framework, but also to the establishment of a set of disclosure standards that guard against the risks of market dynamics.

374.

Reason. -Why does this standard apply to Chinese FHCs? On the one hand, after

Chinese FHCs start to have a clear legal status in 2020, their future development will inevitably have to be adapted to international competition. Therefore, the so-called standards of modern financial regulation are essentially designed to attract international investors 772 .

In other words, standards that are agreeable to different shareholders and investors should be the direction of regulatory reform for Chinese FHCs. In this regard, it requires a moderate balance between Chinese legal system and the international financial regulatory framework. Biden administration is hopeful that efforts will be made in this area 781 , but it will take time to prove this.

As a result, the current international focus on sustainability remains very strong.

Europe is at the forefront of the world in terms of sustainability disclosure, and this of course market participants should publish on their websites information about their policies for incorporating sustainability risks into their investment decision-making process.

777 Article L533-22-1, Code monétaire et financier. According to this provision, portfolio management companies shall make available to their subscribers and to the public a document setting out their policy on the inclusion in their investment strategy of environmental, social and governance quality criteria and the means used to contribute to the energy and ecological transition, as well as a strategy for implementing this policy. Particularly noteworthy is that it provides clear liability for companies that do not disclose environmental information. The liability consists of two kinds: firstly, the Ministry of Ecology and Environment will not accept environmental verification certificates for industry entry for two years for enterprises that fail to make sustainable disclosures in accordance with the regulations. It is binding. Secondly, the Ministry of Ecology and Environment will notify these actions and order them to commission a third-party intermediary to make the disclosure 785 . This accountability system will ensure fairness in their disclosure.

Returning to the sustainability disclosure of FHCs, Chinese law does not currently provide for sustainability disclosure of FHCs. However, according to the policy objectives issued by the Chinese government (2021-2035) 786 , sustainability disclosure will be a legislative priority in the future. Furthermore, according to Le Monde, the Chinese government wants to achieve carbon neutrality by 2060 and contribute to global environmental protection, although it has been questioned whether this goal will be achieved 787 . But it also means that the Chinese government's statements are subject to 785 Article 14, Letter Seeking Comments on the Measures for the Administration of Environmental Information Disclosure by Listed Companies in Shaanxi Province (for Trial Implementation) (关于征求《陕西省上市公 司环境信息披露管理办法》 (试行)意见的函). According to this regulation, for enterprises that fail to disclose environmental information or make concealment or falsification, the regulator will not accept their listing, refinancing, environmental verification of industry entry and issuance of other environmental certification documents for two years; the regulator will inform them of their behaviour and order them to commission intermediaries to disclose environmental information. protection of the right to information of FHC shareholders. In addition, under this heading, the establishment of a specific disclosure standard for FHCs is feasible in the context of Chinese law. From the perspective of systematic interpretation of the law, there are precedents in the Chinese legal system for creating specific disclosure standards for specific legal phenomena. For example, in the regulatory law that will come into force in 2021, there are four specific guidelines on disclosure standards for listed companies, credit bonds, commercial bills of exchange, and so on 789 . Therefore, from this perspective, the establishment of a specific disclosure standard for FHCs is feasible in terms of legislative experience.

382.

Plan. -How should the disclosure standards for Chinese FHCs be designed?

Admittedly, in terms of the specific content of disclosure, Chinese legislators can draw on some of the basic ideas of traditional disclosure regulation, including the discloser, the form of disclosure, the liability regime for disclosure and so on 790 . However, in addition to this, legislators should pay attention to some of the special features of disclosure regulation for FHCs. Its specificity is mainly reflected in the implementation of two regulatory principles 791 . More specifically, attention will be paid here to some salient issues in the protection of minority shareholders' right to information, namely the concealment and fraud of minority shareholders by controlling shareholders in RPTs (A), and accounting disclosure (B). from the concept of an FHC that a commercial bank is maybe only a subsidiary of an FHC802 .

How then can the regulations for subsidiaries be applied in full to the regulation of parent companies? It does not meet the criteria for consolidated supervision. However, since commercial banks can develop specific regulation on the prudential supervision of RPTs, it also provides legislative experience for the development of relevant regulatory provisions for FHCs.

384.

Principles Thirdly, the list of responsibilities in the disclosure of RPTs is based on prudential standards. RPTs significantly harm the interests of shareholders, and they need to be regulated in a focused manner. Throughout the regulatory provisions, the shortcoming of the disclosure regulation was that the liability regime was not comprehensive and standardised, which led to the binding effect of the disclosure regulation being reduced. In the context of systemic crisis prevention, the disclosure regulation of FHCs in China should be paid sufficient attention.

385.

Effect. -Based on prudential standards of disclosure regulation, can this achieve the good disclosure? It is achievable as the prudential standard is a regulatory principle, but it has a very broad field of application. Its underlying requirement is to guard against systemic risk. Then, even if in some cases the infringement of shareholders' right to information does not trigger a systemic crisis, minority shareholders can still use traditional methods to safeguard their rights. It ensures that minority shareholders have a reasonable avenue of redress in different circumstances. The affirmation of prudential regulation does not ensure that the violation of minority shareholders' rights is completely eradicated, as the reality is far more complex than the theory. But it is true that the establishment of this principle closes a loophole in the protection of minority shareholders' right to information.

386.

Conclusion.

-The prudential regulation of RPTs disclosures of FHCs is a necessary focus of Chinese future legislation to improve FHCs, and this should be given sufficient attention at the outset of the legislation.

B. Based on the Principle of Consolidated Regulation: Disclosure Standards of Accounting Information

387.

Reasons to be concerned about the issue. -Consolidated regulation is an important regime for accounting disclosures, which is widely used in the regulation of financial conglomerates and multinational enterprises. The disclosure of consolidated statements is a good example of this. If it is the case, why is it mentioned here? It is partly based on a comprehensive analysis of consolidated regulation 804 and partly on the reality of accounting disclosure in Chinese FHCs.

388.

Recommendations.

-This thesis has explained the legal basis for the principle of consolidated regulation 805 . Putting this into practice then in relation to accounting disclosure, it can be adhered to the following ideas.

Firstly, the penetrating regulation of the shareholding structure 806 . It can be found that the shareholding structure of an FHC is very complex. Therefore, in the context of disclosure regulation, it requires a comprehensive regulation of the shareholding relationship.

This can also be referred to as penetrating regulation in the Chinese law formulation. And it is reflected in the accounting information as changes in shares. This includes the number of changes, the percentage of changes and the reasons for the changes. Typically, it is disclosed in the annual reports of the FHCs. But the disclosure in the annual report often varies according to the accounting year. In practice, some are divided into a half-yearly report and an annual report 807 . In some cases, only the annual report is disclosed 808 . Therefore, this type of disclosure is slow. Penetration regulation at this point should adhere to an ongoing basis.

Secondly, the consolidated statements of FHCs should be improved. Consolidated statements are an expression of consolidated supervision. As a kind of parent company, the financial statements of an FHC should adequately reflect its financial relationship with its subsidiaries 809 . In the regulation of FHCs in China, this has been of particular concern in the context of the current mixed ownership reform. And it has been already discussed that one of the ways in which mixed ownership reforms can be carried out is through acquisitions 810 .

In 2014, Chinese Supreme People's Court issued regulations suggesting that companies should avoid using consolidated statements and managerial acquisitions to appropriate state 805 Ibid. 806 Article 5, TMSAFHC. According to this article, the PBOC, in conjunction with the relevant authorities, conducts comprehensive, continuous and penetrating regulation on the capital, conduct and risks of financial holding groups in accordance with the principle of substance over form, so as to prevent the transmission of financial risks across industries and markets. Finance has also started work on an amendment to Chinese accounting law and accounting standards 813 . This amendment refers to three problems in disclosure: the lack of sufficient information; the existence of too much irrelevant information; and the existence of ineffective communication 814 . So, the content of consolidated disclosures for FHCs may be a study that needs to be focused on in the FHCs legislation.

389.

Effect. -Having understood the principle of comprehensive regulation of accounting disclosures, it is also reflected on this principle. Namely, can this really have the desired effect? Despite the criticism of the efficient market hypothesis in the wake of the financial crisis, there is a reasonable expectation of regulation. And the principle responds to some of the historical problems with accounting disclosure. However, it can be understood that the implementation of this principle is specifically dependent on the person responsible for disclosure in the company. Therefore, the regulation of accounting disclosure in FHCs should include a comprehensive design of the subjects of disclosure, the content of disclosure and the responsibility for disclosure. Only when these designs are implemented can our expectations move from theory to reality.

390.

Conclusion. -At present, the accounting disclosure of FHCs in China still follows the traditional Chinese financial legal system. However, in the future, the specific content that should be disclosed in their consolidated statements as well as the manner of disclosure provide detailed guidance on FHCs disclosure. And in response to the lack of sanctions, the liability regime for disclosure is something that needs to be taken seriously. The current disclosure regime in China is designed for three main levels of liability, which are civil, administrative, and criminal 815 . However, there is a lack of detailed guidance on these in the regulation of FHCs in China 816 . Perhaps the regulator is on the fence, but before deciding on a liability regime, it can be looked at some of the current liability regime designs around the world from a comparative law perspective, which will help provide some ideas for regulators.

392.

Plan trust and confidence 819 . In the jurisdictions explored in this thesis, it is found in UK law and US law. However, the duty of confidence in English law has common law and equitable differences. At common law, it is embodied as a duty of care; at equity, it is embodied as a duty of loyalty. In US law, it is divided directly into a duty of loyalty and a duty of care, with no distinction between common law and equity 820 . Therefore, as a rule, fiduciary duties are expressed in two main manifestations: the duty of loyalty and the duty of care. When directors breach these duties, they may be liable to shareholders; in exceptional circumstances, they may also be criminally liable 821 .

However, there are some differences in the fiduciary duty regimes on disclosure in common law countries and one of the key issues is whether a controlling shareholder is subject to a fiduciary duty to minority shareholders. US law has recognised the fiduciary duties of controlling shareholders through its jurisprudence 822 , while the UK law do not currently recognise a fiduciary duty to controlling shareholders 823 . However, the consensus view is that directors have fiduciary duties to shareholders and that disclosure is an important means of meeting these duties.

394.

The fiduciary duty in Chinese law. -The duty of fiduciary duty is not enshrined in the regulatory act for FHCs in China. However, in Chinese Company Law, directors owe a duty of fidelity and a duty of diligence to the company 824 . Some scholars believe that Chinese law has adopted the common law duty of fiduciary duty regime. Although there are differences in the specific formulation, the duty of fidelity in Chinese law corresponds to the duty of loyalty in the common law, while the duty of diligence in Chinese law corresponds to duty of care 825 . According to the Chinese Company Law, if a director breaches the relevant provisions and thus causes the company to suffer losses, the director should be liable to the company for compensation 826 . However, according to Chinese jugements online, there are only 16 cases relating to this duty of directors, of which only 6 have been successful 827 . And these cases did not involve FHCs or subsidiaries. So, does it mean that the relationship between directors and shareholders has been very successful in Chinese law? Clearly not.

Chinese scholars have been calling for reform of corporate governance in China in recent years, and one of these has been about the abuse of power by directors and other managers 828 .

By analysing these unsuccessful cases, one of the common reasons given was that it was impossible to find sufficient evidence that the directors had breached their duty of loyalty and diligence. And embarrassingly, shareholders want to obtain sufficient evidence, which requires adequate disclosure by directors in corporate governance. So, the key issue emerges.

How can directors determine whether they have adequately discharged their duties of loyalty and diligence in relation to the disclosure of information by shareholders? It is not a question that has found a suitable answer in current Chinese law 829 .

In addition, it is controversial in Chinese law as to whether a controlling shareholder owes a fiduciary duty and responsibility to a minority shareholder. commercial law. For example, some scholars believe that China does not currently have plans to develop a commercial code, probably because the long-standing controversy over the relationship between civil law and commercial law has not been resolved845 . From a practical point of view, then, the application of civil law theory to directors' liability becomes the recommended approach now. And company law and jurisprudence have not brought into play a complete doctrine that strictly defines the liability arising from a director's duty of loyalty and diligence. The French law model serves as a model.

Furthermore, it is feasible in the context of Chinese law. And the regulation of FHCs does not currently specifically set out the obligations of their directors, although it does not prevent the company law from binding them. However, it can be found that the provisions of the company law do not fully comply with the requirements of prudential regulation of FHCs. It can be argued that the fiduciary duty regime in common law provides a foundation regime for Chinese Company Law. The French law model, however, allows this regime to become more detailed and systematic in the context of Chinese law. It is in line with the long-term trend in Chinese legislation. Chinese law does not tend to directly copy a particular system from another country but tends to synthesise comparative analysis and borrowing.

The development of the supervisory board system in China has demonstrated this. The directors' liability regime on disclosure could then also go further in this legislative history.

Conclusion.

-Following the advent of the Chinese Civil Code era, from a practical perspective, the French law model provides an institutional reference for clarifying the liability of directors on disclosure arising from their duty of loyalty and diligence. It is not only in line with the long-established legislative experience of Chinese law, but it is also consistent with the requirements of prudential regulation of FHCs. It can provide a more complete design of liability for the protection of shareholders' right to information.

Conclusion of Chapter 2

400.

Statement. -This chapter analyses the mechanisms for protecting the two core rights of shareholders of FHCs in China, namely the right to vote and the right to information.

With respect to the right to vote, logically, the protection of voting rights for shareholders of FHCs is concerned with two important issues: who votes and how they vote. With respect to the former, the voter is identified as the shareholder, and the share of the shareholder is closely related to the right to vote, so the focus on shares is a fundamental issue in realising shareholders' voting rights. And according to the eight regulatory pilots for FHCs in China, the disposal of government shares is a key issue in mixed ownership reform. It therefore can be explored the control and exit of state-owned shares, which can have a positive effect on the realisation of the voting rights for non-state-owned shares. On the issue of how to vote, it can be examined the current cumulative voting system in the Chinese legal system and argue for adherence to mandatory cumulative voting under the prudential standard, which facilitates the realisation of shareholder voting rights in Chinese FHCs.

In relation to the right to information, there is an urgent need to improve the regulation of disclosure regarding shareholder information in China. It is based partly on the shortcomings of Chinese current disclosure regime, but also to achieve Chinese financial regulatory objectives in the future. To this end, it can be advocated the establishment of a specific disclosure standard on FHCs. And a liability regime would ensure that disclosure regulation is achieved. But the current disclosure liability regime in China needs to be rethought. There is some ambiguity in Chinese law regarding fiduciary duties, while the directors' liability regime in French law would be better referred to in the era of the Chinese Civil Code. Certainly, in PART I, the thesis has only talked about external protection mechanisms.

Conclusion of Title II

In their specific arguments, both Title I and Title II deal with the regulation of FHCs and the regulation of the rights of shareholders of FHCs respectively. It is based on the shareholder and shareholding structure of an FHC. When the only shareholder in an FHC is the government, it can be talked about the protection of shareholder rights in an FHC, which is in effect how to regulate an FHC. Whereas when the shareholders and shareholding structure of an FHC become more diverse, it should be focused on specific types of shareholder rights and disputes. In these respects, the specific issues facing China and other jurisdictions are different, so it is impossible to do a one-to-one correspondence. In part, it is due to the different stages of development of FHCs regulation. China is at an early stage, while many other jurisdictions, including Europe, have reached a relatively mature stage.

On the other hand, it is also due to the differences in Chinese economic, political, and legal systems. However, it does not prevent other jurisdictions from providing experience for the future protection of shareholders' rights of FHCs in China.

Specifically, in other jurisdictions, an FHC is characterised by its emphasis on the control relationship and the fact that its subsidiaries have special requirements, so that the FHCs often exists as a parent company. In « Introduction », the thesis presented multiple models of regulation of FHCs, which are justified by both historical and comparative analysis. But the thesis has also identified their limited role in weathering financial crises and enhancing financial competitiveness. Synthesising legal texts from various jurisdictions, the thesis has summarised two basic principles of FHCs regulation: consolidated regulation and prudential regulation. They are also used to analyse the conflicts between controlling and minority shareholders and disputes between shareholders and management in the shareholder rights protection regime of FHCs, and therefore shareholder rights regulation is also sufficiently justified. On this basis, this thesis identifies a variety of institutional designs to ensure the realisation of minority shareholders' rights by limiting the participation of controlling shareholders in the shareholder rights protection regime. Some of these systems are relatively mature, such as the dual class share structure, proxy solicitation, and voting agreements. However, there are also some systems that are still being explored, such as ADR and ODR applied to shareholder dispute resolution in FHCs.

Among Chinese FHCs, from a practical point of view, there is currently no FHCs in the true sense of the word. Although regulatory provisions for FHCs have been promulgated

in China in 2020, the specific procedures for establishing an FHC are still under study, so only regulatory pilots are currently available. And in the face of the changing international competitive environment, there have long been some controversies over the legislative model as well as the regulators for the regulation of FHCs in China, and these are likely to persist in the future. . But in any case, the internal governance mechanism will focus on discussing the internal relationships of the company, which include shareholders, management, and employees, among others. Thus, despite the controversy, when discussing internal mechanisms for the protection of shareholders' rights, it will rarely involve the relationship with the regulator.

So, how can financial market regulation and corporate governance in the protection of shareholder rights in FHCs be viewed? First, the core of the research is to argue for a mechanism for the protection of shareholder rights in FHCs. The discussion of corporate governance focuses on how FHCs can improve their internal institutional arrangements to better protect shareholders' rights from a legal perspective. Thus, corporate governance here focuses on internal relationships, including those of shareholders, directors, supervisors and so on, and their responses to corporate governance norms and new technologies. So, at this point, the thesis is looking at it from the perspective of the FHCs. PART I looks at the governance of FHCs from the perspective of the regulator. Therefore, the division of the internal and external governance mechanisms of FHCs is based on the regulator's perspective and the FHC's perspective. Specifically, the regulator's perspective focuses on market stability and appropriate regulation, while the FHC's perspective focuses on compliance and the realisation of shareholders' rights.

846 See supra, n° 45. 847 CHEN (Jean Jinghan), op. cit., p. 94.

In order to better understand their relationship, it is useful to analyse the right to vote and the right to information, which are mentioned in both parts848 . As two important types of shareholder rights, they can be interpreted from a regulation perspective as well as being discussed in terms of internal governance mechanisms. It can be considered as different perspectives on the same issue. On the one hand, the PART I presents the reasons and strategies for the regulation of these two rights, which is an external perspective849 , while the PART II focuses on the role of sustainable governance and the application of new technologies to these two rights in FHCs850 . On the other hand, an important controversy in the development of company law is how the conflict between the mandatory provisions of including the shareholder primacy model and alternative models 854 . Regardless of the models, the protection of shareholders' rights is an important aspect. Although the shareholder primacy theory has been widely criticised 855 , the fact that it is based on the relationship between shareholders and other stakeholders does not negate the importance of shareholder rights protection. From a practical point of view, FHCs in many jurisdictions have also placed particular emphasis on the protection of shareholder rights in their disclosures, which are also highlighted.

406.

Plan. -This thesis will then analyse two cutting-edge perspectives on the internal mechanisms for the protection of shareholders' rights in FHCs from a legal perspective: the protection of shareholders' rights in FHCs in corporate governance codes (Chapter 1) and the impact of new technological developments on the protection of shareholders' rights in corporate governance (Chapter 2).

853 GILSON (Ronald J.), op. cit., p. 12-17. Codes and provide explanations. In a 2014 survey, 89% of directors of European listed companies considered Corporate Governance Code compliance to be important857 .

Finally, there is considerable debate as to whether the Corporate Governance Codes have a regulatory effect. And the more common perception is that it is soft law858 and lacks legal binding force. It means that its implementation is more dependent on the internal decisions of the company. Therefore, it may be more appropriate to analyse Corporate Governance Codes from the perspective of internal mechanisms.

408.

Can corporate governance codes be applied to FHCs? -It is an issue that needs to be clarified in advance. The analysis of the issue must be done in the context of the specific jurisdiction. For example, France updated its code of governance for listed companies in 2020. Although there is no direct statement in French law that the code is applicable to FHCs, it is clearly available to listed FHCs, such as Crédit Agricole. France has issued a code of governance for listed companies, which applies primarily to listed companies859 . However, not all FHCs have chosen to be listed. So how should corporate governance codes be applied to unlisted FHCs? It is a difficult issue for corporate governance in China. When analysing corporate governance codes in other jurisdictions, it should be first understood the meaning of « code » in this context. For those jurisdictions that have developed codes, most of them are in the form of a « code ». Among the jurisdictions defined in Part I of this thesis, those represented in this way include France and the UK. In addition to the « code » form, another form is the « principle » such as in the US. These three countries are still the subject of analysis in this Part. As such, an FHC does not depart from the type of company as defined by traditional company law and it will still be subject to corporate governance codes.

409.

Plan. -From a more specific perspective, this chapter analyses the objectives of shareholder rights protection from the perspective of corporate governance codes (Section I)

and from the perspective of FHCs cases (Section II). Three FHCs from France, the US and the UK will be analysed as cases in this chapter.

Section I -The Theoretical Objectives of Shareholders' Rights Protection in the Corporate Governance Codes

410.

Reasons. -There are multiple models for the legal analysis of corporate governance 860 , but the protection of shareholders' rights is indispensable. With the international community's focus on sustainability, the balance between shareholders and other stakeholders is a key concern in corporate governance. This concern is also reflected in the case of FHCs and only by re-examining the objectives of shareholder rights protection can the right measures be taken in corporate governance to adapt to the trends in the governance of FHCs.

411.

Plan. -The corporate governance code contains two objectives for the protection of shareholder rights in FHCs. The first is the effective governance of the FHCs ( §1) and the second is the sustainable success ( §2). The following paragraphs 861 will provide a specific analysis of how these two objectives are expressed in the corporate governance codes. §1. The First Objective: Effective Governance

412.

Explanation of Effective Governance. -« Governance » usually refers to the board and leadership of a company 862 . « Effective Governance » is primarily intended to address agency conflicts in corporate governance 863 . This view is recognised because it finds its basis not only in the research literature but also at the practical level. For example, some company operators have specifically studied the relationship between effective governance and the company board 864 . This thesis also adopts this view. 

413.

The relationship between effective governance and the protection of shareholders' rights. -The relationship between the protection of shareholders' rights and effective governance appears to be one of mutual achievement. For if the protection of shareholders' rights is the goal, then effective governance is the means to achieve that goal.

But if effective governance is the goal, shareholder rights protection is equally the means to that end. So, which approach should be chosen? Perhaps it would be more appropriate to aim for effective governance. And the doctrine of shareholder primacy has been challenged, it can be found shareholder rights protection with the very aim of achieving better development for the FHCs. Therefore, the protection of shareholders' rights should serve the interests of the company. From this perspective, then, shareholder rights protection can be understood as a way of achieving effective governance. Some scholars may have a different view of what effective governance means. However, the understanding of effective governance here will take a restricted interpretation, which refers to the relationship between shareholders and management. Conflicts in agency relationships in the governance of FHCs are precisely the issues that corporate governance codes focus on.

414.

Plan. -Some of the conflicts between shareholders and management have been discussed in Part I. The research focuses on some of the key designs for resolving these conflicts, including the 'Independent Board Member' and the implementation of corporate governance codes.

I. The "Independent Board Member" under the Prudential Standard in the Corporate Governance Codes

415.

Explanation of "Independent Board Member". -"Independent Board Member" is a neutral expression and contains two meanings, independent director, and independent member of the supervisory board 865 . The reason for this divergence is mainly based on the corporate governance structures in different jurisdictions. In terms of global corporate governance practices, there are two main types of corporate governance structures: the onetier structure and the two-tier structure 866 . In the one-tier structure, independent directors are designed to play a supervisory role on the board of directors, and there is no supervisory board in this model 867 . Typical jurisdictions are represented by common law countries such as the US and the UK. In contrast, there are no independent directors in a two-tier structure, and the supervisory board is the organisation in the company that oversees the board of directors, which also has independent members 868 . It is represented by Germany. In addition, there are countries with corporate governance codes that take a neutral approach to the choice of these two corporate governance structures, leaving the choice to the company. It is represented by France 869 .

416.

Reason. -Why is it necessary to evaluate Independent Board Members through prudential criteria? On the one hand, it is dictated by the special nature of FHCs. As a type of company with systemic risk 870 to the financial markets, all aspects of it should be included in a prudential evaluation system, which is in line with the trend in corporate governance in various jurisdictions after the crisis in 2008. For example, the OECS issued in 2011 for banks the « Corporate Governance Principles for the OECS » 871 . This standard applies to the board of directors of banks, including independent directors. On the other hand, from the perspective of the prudential standard itself, the Basel framework's corporate governance principles for banks require directors to perform their duties of care in a « prudent person » manner 872 . The Independent Board Member is then naturally evaluated through the prudential standard. Member is also evaluated through the prudential standard. 

417.

Plan. -Under the prudential standard, how should Independent Board Members be specifically designed in corporate governance? It requires addressing two core issues. The first is how to ensure the independence of independent directors, (A) and the second is the understanding and practice of the relationship between the independent board system and the protection of shareholders' rights. (B)

A. The Independence of "Independent Board Member" in the Corporate Governance Codes

418.

The role of the Independent Board Member. -A very important reason why Independent Board Members are recognised is because of their independence. It is a very important design in FHCs. And it can be found that the controlling shareholders of an FHC can be divided into the government and the ordinary controlling shareholders with great capital power. In the presence of these two highly influential giants, the protection of minority shareholders' interests will rely heavily on the role of independent directors.

Moreover, in the case of agency conflicts, the Independent Board Member is an important tool for easing the relationship between shareholders and management, but the achievement of this purpose is dependent on its independence.

419.

Independence of Independent Board Member. -Can an Independent Board Member really achieve independence in an FHC? Or is it just a false formality? To answer this question, it needs to be understood the independence criteria in corporate governance codes. Firstly, the corporate governance codes of the jurisdictions identified provide for the independence of Independent Board Members. By way of summary, it can be identified for two main types of interpretations of the independence standard: first, general interpretations.

This model usually defines independence, and the more consistent view is that independence is defined as the ability to exercise independent judgment. It is represented by the US 873 . It leaves the circumstances affecting independence to the judgement of the business itself.

Second, the enumeration interpretation. Jurisdictions that adhere to this model provide detailed criteria for assessing the independence of directors, which are represented by France and the UK 874 . Although there are some differences in the criteria for independence in each country, it can be found some commonalities. For the assessment of independence, they usually recommend an assessment of the director's business relationships, employment relationships, kinship relationships, circumstances in which he/she has been a cross-director, time spent as a director. An exemplary example is the French model in this respect, where the French corporate governance code sets out eight very clear and detailed criteria for assessing independence and provides a methodology for doing so, which does avoid much ambiguity 875 . It also emphasises that each company should consider its unique and important characteristics in order to assess the independence of independent directors, particularly

where the director has an interest in the company 876 . It means that the independence of directors should not only focus on the commonalities proposed by the Corporate Governance

Code, but also on the specificities of corporate governance.

However, the thesis has also identified differences in the treatment of director independence in different jurisdictions in relation to several specific criteria. There are two main aspects to this: firstly, whether directors representing the majority shareholder are independent. Directors representing the majority shareholder are independent in both the French and UK corporate governance codes. Secondly, whether the length of time a director has been in office affects independence. In most of the jurisdictions, the length of time a director has served is considered to affect his or her independence. However, the US Corporate Governance Principle considers that a director's length of service cannot result in a loss of independence, although the US is aware of the practice in other jurisdictions 877 .

In addition, case law also provides some explanation on these issues. For example, the French Code of Corporate Governance refers to the assessment of the independence of the director as an employee corporate officer within the past 5 years, and from the point of view of the Code of Governance, it can be found that to ensure the independence of the director, he or she must not have an « employee corporate officer » relationship with the company. What proportion of the board of directors should such a director represent? The corporate governance code answers that the proportion of independent directors should be two thirds 878 . In the case law, the judge cited the law and explained that no more than onethird of the board of directors can have an « employee corporate officer » relationship 879 . It is in line with the requirements of the Corporate Governance Code. At this point, although this provision of the Code is soft law and not enforceable, if it conflicts with existing regulation, the law prevails. These also find a similar basis in the case law of other jurisdictions, which will not be explained in detail here. The effect of soft law is therefore a freedom since it does not contradict existing financial market regulation.

420.

Conclusion. -The Independent Board Member in an FHC is an important institutional arrangement that has a positive impact on minority shareholder rights and on the effective governance of the company. Its independence is guaranteed by the system. Its ability to be corrected even in the event of a challenge can make the Independent Board Member system acceptable to the shareholders of an FHC under prudential standards.

877 See Part III, 2016 US Principles of Corporate Governance. According to its description, while it has been argued that prolonged board service may be perceived as affecting the independence of directors, prolonged service in itself should not disqualify a director from being considered independent.

878 See Article 5.3, 2020 French Corporate Governance Code of Listed Corporations. According to its description, the Board was advised to establish an ad hoc committee with at least two-thirds of its members made up of independent directors, with the executive officers not included.

879 Cour de cassation, civile, Chambre sociale, 29 juin 2017, n° 16-15.814.

B. The Relationship between "Independent Board Member" and Shareholders' Rights Protection in the Corporate Governance Codes

421.

Reasons. -Why does Independent Board Member protect shareholders' rights? The Independent Board Member was created to resolve the agency conflict between shareholders and management. And the reason for this judgement requires a review of the reasons why agency conflicts between shareholders and management arise, which encompass the following aspects. Firstly, in corporate governance, the separation of ownership and management has resulted in shareholders being removed from the running of the company, which has led to increased demands on management. However, as the objectives of shareholders and management are not fully aligned, this leads to conflicts between the two 880 .

Secondly, in an FHC, the controlling shareholder, whether it is the government or another entity, may also be a member of the board of directors 881 . In this case, the oppression of minority shareholders does not only come from the controlling shareholder, but also from the board of directors. The cost for minority shareholders to monitor the controlling shareholder and the board of directors is expensive 882 . The agency conflict between the minority shareholder and the board of directors is therefore magnified.

Theoretically, the value of the Independent Board Member system lies in the avoidance of these causes of conflict and thus the effective protection of minority shareholders' rights. Firstly, it is closely related to the function of the independent director.

The function of the independent director is related to the ownership structure of the company.

Whether it is a one-tire or two-tire structure, they maintain convergence in the design of independent directors 883 . Specifically, in an FHC with a dispersed shareholding, independent directors are required to protect the interests of shareholders against management abuses 884 .

In contrast, in an FHC with a concentrated shareholding, independent directors are required to protect the interests of minority shareholders. Secondly, it is related to the reputation of independent directors and the value of their human capital depends on their expertise in this area 885 . The corporate governance codes of various jurisdictions set out several criteria for the independence of independent directors. If independent directors meet these criteria, then, the thesis may consider them to be independent. In this case, independent directors tend to have the social reputation and expertise that can go some way to reducing agency costs and thus helping minority shareholders to realise their right to information, vote and other important rights in the company.

422.

Limitations. -While the thesis recognises the positive effects of such a system on the protection of shareholders' rights, the Independent Board Member system has some limitations in the protection of shareholders' rights. On the one hand, some scholars have investigated the role of independent board members from the perspective of the economics of law and found that, regardless of whether the structure is one-tire or two-tire, independent board members do not guarantee compliance with corporate governance practices and that their role is limited in the presence of controlling shareholders 886 . On the other hand, the independence of independent board members may not guarantee compliance with corporate governance practices. On the other hand, the independence of independent directors may not be fully guaranteed. In the Corporate Governance Code, the independence of independent board members is described, and it can be found for both a general and an enumerated interpretation. Both approaches may also have some shortcomings. For example, in jurisdictions where a general interpretation is used, the design of independence is left more to the company. So, how does one assess whether an independent director has satisfied independence under this model? There is a great deal of discretion here. And the existence of discretion may lead to the independence judgment being compromised. For jurisdictions that use an enumerated interpretation, for example in France, the French Corporate Governance Code gives eight clear criterions for assessing the independence of directors, which are indeed very clear and easy to use. However, if there are situations that do not fall within these areas, how should one assess whether there is an impact on independence? It can be found that the French assessment of director independence lacks judgement on the character or qualities of the director. The question arises as to whether a psychological or personality test is required to assess the independence of independent directors. If so, what is the basis or criteria for the test? These would seem to be questions worth exploring.

Thus, the Independent Board Member system does have certain advantages and institutional value for the protection of shareholders' rights, but there are limits to its value.

Nevertheless, the FHCs should maintain a reasonable expectation and continue to explore new models on this basis.

423.

Reflection. -Having fully recognised the value of the Independent Board Member regime for the protection of shareholders' rights, how should such a regime be designed in the corporate governance of FHCs? The following aspects should be addressed. First, the assessment of Independent Board Members in FHCs should adopt a prudential standard.

Although corporate governance codes are a soft law path and are not legally binding.

However, from a comply or explain perspective, this can still have a significant impact on the governance of an FHC. Where possible, specialised Independent Board Member assessment criteria could be examined. Secondly, perhaps it should be thought about whether the soft law route applies in relation to the governance of FHCs. It is true that in jurisdictions with a decentralised shareholding, such as HSBC in the UK, it is undisputed that the governance of FHCs is implemented in accordance with corporate governance guidelines.

However, there is another category of FHCs with highly concentrated shareholdings, such as Crédit Agricole S.A. in France. Although the company provides a compliance analysis of the corporate governance codes in the annual report, is it relevant to explore the role of soft law for them at this point? And the shareholding structures may already dictate that they are highly regulated. So perhaps the thesis should reflect on the scope of application of soft law to FHCs.

424.

Conclusion. -Whether it is a one-tire or two-tire structure, Independent Board Member does have a positive effect on the protection of shareholders' rights in FHCs.

However, given the limitations of the system, it needs to be improved.

II. The Implementation of the Corporate Governance Codes

425.

The importance of implementation. -A good system design does not necessarily lead to good results; the key also lies in the implementation of the system. The Independent Board Member system represents an institutional arrangement at the theoretical level of corporate governance and is a tool for the alignment of interests between shareholders and management. So, how effective is this system? It depends on the feedback in the governance practice of FHCs.

426.

Plan. -To argue for the governance of FHCs in concrete implementation, this thesis will explain in this section the binding effect of corporate governance codes on FHCs (A)

and the monitoring of implementation (B).

A. The True Binding of Soft Law

427.

The realization of soft law binding. -A corporate governance code is widely recognised as a soft law tool887 . So how effective is it in protecting the rights of shareholders in an FHC? The thesis hopes to explore the following questions.

Firstly, how can corporate governance codes have a binding effect in the protection of shareholder rights in FHCs? Soft law tools are not usually considered to have the enforcement power of law. It is common to use the term soft law to characterise the environment in which cooperation institutions operate and in particular to refer to the nature of the rules they adopt 888 . But an important reason why this tool is revered in corporate governance practice in many jurisdictions is that it does have some binding effect on corporate governance. Specifically, it works in three ways. First, corporate governance codes can be supported by the influence of regulators. Some clues can be seen in the structure of corporate governance code issuance and the assessment bodies. Secondly, there are some limitations to this binding effect. While the thesis recognises that FHCs follow corporate governance codes, this can be monitored by the market. But in cases where the comply or explain model is followed, the market may not be able to respond in a timely manner. This relies on truth in disclosure and oversight, and such cases are not uncommon, as the thesis can find evidence of in various corporate scandals, such as the famous Madoff investment scandal in the US, in which unethical behaviour, from publicly available sources, continued for at least 16 years until the financial crisis in 2008, when it was discovered by the market. In this case, it was particularly detrimental to minority shareholders. And minority shareholders are not nearly as resilient to risk as large shareholders. In a situation where the market is unable to react in a timely manner to the unethical behaviour of an FHC, this sends the wrong signal to minority shareholders and the blowback can be devastating.

Finally, between the strengths and the weaknesses, which aspect is more? This thesis argues that the advantages are more, and it wishes to recognise the true binding force of soft law. It is true that soft law is not as strong a binding force as hard law. And hard law is backed up by the state apparatus when the rules are unenforceable, which does have a deterrent effect on the participants in the governance of an FHC. But is soft law weak compared to hard law? It is not the case. It must be clear that soft law and hard law are themselves complementary to each other. When soft law fails in its effectiveness, regulation will follow.

So, what to think about is that the real purpose of corporate governance is to complement hard law, not to replace it. The strength of soft law lies in its flexibility in business activities and in its emphasis on non-legally binding rules. From this perspective, its role cannot be replaced by hard law either.

429.

Conclusion. -Ultimately, rules exist to resolve conflicts. If the rule is designed by good legislators but its only at the theoretical level and it does not achieve a fair and reasonable disposition of the conflict, then it will ultimately be useless. It is more like a poseur. So, sometimes soft law is more effective than hard law in terms of flexibility in resolving disputes. For when the remedy of hard law is sought, it is often expensive. But the pressure in the soft law model tends to stem less from those rules that are visible and more from those that are invisible, because they cannot be precisely controlled.

B. The Monitoring of Implementing the Corporate Governance Codes

430.

The importance of monitoring. -It has been learned about the binding effect of corporate governance codes in the protection of shareholders' rights in FHCs. Indeed, it has a positive impact on the protection of shareholder rights in FHCs. However, it has been learnt that good rules need to be efficiently implemented. It is not only true for the design of the hard law regime, but it also applies to the soft law approach to corporate governance.

Although a code of corporate governance is not legally enforceable, it is also expected to be well enforced. To achieve this goal, monitoring of implementation is necessary. Firstly, there are also some differences in the one-tire model. In France and the UK, it is mainly the board of directors and the audit committee that perform internal oversight.

431

In the US, it is mainly the board of directors894 .

Secondly, there are some differences in the external supervision of FHCs. For external oversight. In France, a High Committee is responsible for the annual disclosure of the corporate governance report. But external oversight is not described in the corporate governance codes in the US and the UK 895 .

433.

The binding effect of monitoring. -In addition, it can be also considered for one 

436.

Plan. -To fully argue this point, the importance of « sustainable success » for FHCs (I) and how this can be achieved (II) will be explained here. a tool to avoid systemic market risks and to some extent market turbulence, but it does not have a decisive impact. It is a matter on which the various governance participants in FHCs should focus their attention and the efforts they need to make. 

I. The Importance of

B. The Importance of Sustainable

442.

Relationships. -So why does « sustainable success » in FHCs correlate with shareholders' rights to dividends? Realistically, it can be found that « sustainable success » has a direct impact on shareholders' earnings. This can also be justified by legal theory because shareholders' rights to dividends are influenced by several factors. « Sustainable success » is one of the most important aspects of corporate governance. Regarding the 906 See Part II, 2016 US Principles of Corporate Governance. According to its description, the CEO and senior management may make recommendations to the Board in relation to the manner in which dividends are to be distributed.

dividend policy of shareholders, the right to dividends is guaranteed in the laws of every jurisdiction 907 . In principle, shareholders' rights to dividends are limited by the proportion of their capital contribution or the amount of their investment 908 , but shareholders may also agree otherwise in the company's articles of association. In addition to the legal protection and the agreement in the articles of association, the shareholders' access to dividends also depends on the performance of the FHC. When an FHC is in difficulty, the shareholders' right to dividends may be interfered with by the regulator. So, if an FHC is in a systemic crisis due to a crisis such as climate change, the shareholders' right to dividends will be restricted. It means that if the FHC can achieve sustainable success, the shareholders' right to dividends will be greatly protected. However, if there are problems with this aspect of sustainability, then shareholders' rights to dividends will also be negatively affected.

443.

The realization of rights to dividends. -How should FHCs ensure that shareholders receive full rights to dividends through « sustainable success »? It requires a joint effort. Specifically, it can be broken down into several areas. Firstly, a company's charter is a good technique. In the case of FHCs achieving « sustainable success », it requires encouraging long-term shareholder engagement. But shareholder activism is more favourable to short-term returns, which can be an obstacle to the sustainability of an FHC.

Therefore, in corporate governance, the thesis can use the articles of association to provide for long-term shareholder engagement. Secondly, the company's share issue could consider According to its description, the company is required to keep the necessary records relating to the general meeting of shareholders, including information on the validity of its resolutions, the company's fulfilment of its obligations in respect of the manner in which dividends are paid. It proves the shareholders' right to dividends.

For French law: Article L232-12, Code de commerce. According to its description, after approval of the annual accounts and confirmation of the existence of distributable amounts, the General Meeting determines the shares to be distributed to the partners in the form of dividends.

For US law: § 316, 26 USCS. According to its description, the term "dividend" refers to any distribution of property by a company to its shareholders For UK law: section 830, Companies Act 2006. The clause confirms that the company can distribute its profits to its shareholders and that the profits available for distribution by the company are its accumulated, realised profits. It is in fact the shareholders' right to dividends. consultation on sustainable corporate governance has been concluded and the relevant regulation will be published shortly 911 . And it is foreseen that the corporate governance guidelines of the EU Member States will also be updated. Other jurisdictions will also follow suit. In addition, in terms of FHCs practices, the thesis examines three different FHC disclosures. All of them disclose environmental, social and governance (ESG) issues in their annual reports 912 , which will be analysed in detail and will not be presented in detail here.

However, it has been noted that the sustainability of FHCs is already in practice and will be more regulated in the future. 

446.

Plan. -Having argued the importance of « sustainable success » for FHCs, the thesis will then consider how this can be achieved. In response to the core of the research, the realisation of « sustainable success » for FHCs will be considered here from the perspective of shareholder rights protection. Among the many rights of shareholders, the realisation of the right to dividends is more a reflection of the purpose of shareholder participation in corporate governance, while the realisation of the right to vote and the right to information are means to realise other shareholder rights. In other words, perhaps the other rights of shareholders can only be guaranteed when the voting and information rights of shareholders are realised. Therefore, here the thesis discusses the shareholders' right to vote (A) and the shareholders' right to information (B) from two separate perspectives.

A. The Perspective of Shareholders' Rights to Vote

447.

Relationships. -The achievement of sustainability in FHCs requires the engagement of shareholders, while the realisation of shareholder rights protection is one of the component evaluation criteria of « sustainable success ». Therefore, to facilitate the achievement of sustainable development in FHCs, it is important that this strategy is reflected in the protection of shareholders rights. It means that shareholders must firstly be consciously involved in the company's « sustainable success », and the realisation of their voting rights is an important means of ensuring their participation in this process.

However, the discussion of the realisation of voting rights in the context of corporate governance is more often considered to be specific to FHCs with decentralised shareholdings.

And the issue of voting rights does not seem to be an issue of concern in FHCs with highly concentrated shareholdings. When the thesis discusses shareholder voting rights, the main conflict is the conflict between the controlling shareholder and the minority shareholder.

However, in the case of decentralised FHCs, there is a very close relationship between the realisation of shareholders' voting rights and the company's « sustainable success », which is more evident in the Anglo-Saxon countries. It can be explained in two ways.

First, minority shareholder activism can impede a company's « sustainable success » through voting rights. Shareholder activism tends to be more focused on short-term interests, which is more evident among minority shareholders, and voting rights become a tool for them to impede this process. Why does this phenomenon occur? Before answering this question, it can be considered for another question: who is the most likely opponent of the goal of achieving sustainable success in FHCs, for both controlling shareholders and minority shareholders? Probably the minority shareholder. And « sustainable success » is concerned with long-term investments, the return on which may not be reflected until decades later. In FHCs, the controlling shareholder is often a government or other wealthy consortium913 , which may be more patient about long-term returns than minority shareholders. Controlling shareholders often have more information and resources at their disposal, which allows them to make more rational judgements about long-term investments.

It is not the case with minority shareholders, who expect quick returns from the company's growth. While they may also be supportive of sustainable governance in FHCs, the problem lies in their judgement of business decisions. How can one be sure that a decision that appears to be in line with a sustainability strategy will necessarily result in a good return for minority shareholders? It is unsure. Jurisprudentially, the likelihood of expectations should be kept within reasonable limits. And perhaps it cannot be expected for minority shareholders to support the initiative altruistically. So, from this perspective, minority shareholders are the most likely to be an obstacle to the company's success in achieving sustainability. Moreover, French scholars have also pointed out that there are abuses of minority shareholders' rights: positive abuses are relatively rare, but negative abuses are frequent, and they may refuse to vote on sensitive issues914 . Clearly, it may be opposed by minority shareholders at a time when sustainable corporate governance is still immature.

Secondly, controlling shareholders may abuse their voting rights to interfere excessively with the « sustainable success » in an FHC. Part I discussed the abuse of rights by controlling shareholders, and it is also learned that the controlling shareholder of an FHC may be the government or another large consortium 915 . At this point, another manifestation of the voting rights problem is the controlling shareholder's use of voting rights to interfere excessively with the sustainability of the company. When the government is the controlling shareholder, the sustainability initiative is not just a corporate decision, it can also be a political mandate. Therefore, the controlling shareholder may be active in the company's sustainability decisions and use its voting rights to determine the company's decisions on similar issues. When the government is the controlling shareholder of an FHC, the activism for sustainability may overlook minority shareholder participation and transparency, which is something that needs to be carefully looked at in the « sustainable success » process of corporate governance.

448.

The achievement of « sustainable success ». -Thinking about the achievement of « sustainable success » in FHCs from the perspective of shareholder voting rights, it needs to respond to the problems that minority and controlling shareholders have in achieving the sustainable success in their companies. On the one hand, the articles of association remain a very important tool. The approach in the face of recalcitrant minority shareholders varies from jurisdiction to jurisdiction. Some scholars point to European practices, such as German case law where companies can choose to simply ignore it in the case of minority shareholders abusing their voting rights. France and Belgium, on the other hand, remain hesitant to do so.

Portugal and Greece have practices where an expulsion procedure can be initiated against minority shareholders 916 . Each of these practices can be justified in separate jurisdictions, but they may not necessarily become a universal practice. The articles of association, however, can achieve a uniform effect. And in corporate governance, the charter is an expression of collective will. The law respects the rights of shareholders to freedom and democracy, which can be confirmed in almost every jurisdiction. Faced with a sustainability strategy for FHCs, as a long-term plan, FHCs may consider amending their existing bylaws to clarify their voting system in future decision-making. On the other hand, the dual share structure and proxy solicitation 917 are effective strategies against controlling shareholders in corporate governance. The sustainability strategy of a company in an FHC with a diversified shareholding is indeed a challenging objective. In the long term, however, this objective will be implemented in every decision of the company, including investment and dividend policies. To counteract the oppression of controlling shareholders in corporate governance, then, a dual class shareholding structure can break through the one-share-onepower limit and increase the voice of minority shareholders. Voting rights' proxy solicitation, on the other hand, can solve the problem of costly voting by minority shareholders in an FHC with a fragmented shareholding.

449.

Conclusion. -In the governance of an FHC, the design of shareholders' voting rights can have a significant and sometimes decisive impact on the company's sustainable success.

Both controlling and minority shareholders have a certain legitimacy in the attitude they adopt in the face of a sustainability strategy. Therefore, the core of the problem is not the number of shares, but the exposure to unpredictable risks. FHCs should balance the interests of all parties through innovations in the voting system.

B. The Perspective of Shareholders' Rights to Information

450.

Relationships. -In the day-to-day operations of an FHC, the company needs to balance the rights and obligations of shareholders and other stakeholders from the perspective of long-term shareholder engagement. How is the balance struck? It may depend even more on each decision made by the company. In a proxy model, the relationship between shareholders and management is also an important issue to achieve sustainable success for the company. Here the thesis is talking about the shareholders' right to information, which also focuses on resolving agency conflicts. Agency conflicts are not a new topic. Therefore, here the thesis would like to analyse the main aspects of agency conflicts in the context of the sustainable success of FHCs.

Firstly, transparency in decision making is likely to become a much more talked about issue. From a sustainability perspective, corporate governance no longer revolves solely around shareholder rights, which breaks away from the theory of shareholder primacy.

From the perspective of corporate social responsibility, it is an improvement. However, the concern is that unfair decision-making due to the transfer of benefits may be exacerbated. In the context of sustainability, there is a legitimate reason for management to consider the interests of stakeholders in its decision-making. But it may also lead to an increase in the transfer of benefits between management and different stakeholders, increased internal corruption and challenges to corporate compliance. Why does this happen? On the one hand, the issue of transparency is always a source of disconnection between shareholders and management. In management, as professional managers, they are more secretive and professional in their handling of the transfer of benefits, which can be a challenge for shareholders. Especially in FHCs, the control relationships are very complex, which facilitates corruption by management. On the other hand, there is a lack of clear standards for sustainability disclosure in FHCs. The thesis cited a hearing in February 2021 in the US where it was suggested that the lack of access to high quality climate information by shareholders could lead to misjudgements in corporate decision making and that the US was considering the Climate Risk Disclosure Act 918 . A similar situation could occur between management and shareholders. So, in the absence of uniform standards of sustainability disclosure and compliance, management fraud could become a significant challenge to shareholders' right to information. Although it is a legal thesis, the company's annual report can provide more practical evidence for the argument. More specifically, there are two main reasons why annual reports 919 Due to differences in the timing of disclosure of annual reports of FHCs in different jurisdictions, only their latest published annual reports will be selected. 920 Information sourced from the Sovereign Wealth Fund Institute (SWFI). See supra, n° 121.

Achievement of « sustainable

need to be analysed. First, the annual report is one of the most important and recognised forms of information disclosure by FHCs921 . Therefore, the information it provides has credibility. Secondly, the annual report is subject to the scrutiny of shareholders and other stakeholders and is one of the most important forms of shareholder rights, being one of the most important corporate disclosures of interest to shareholders.

454.

Plan. -To gain a full understanding of the role of corporate governance codes in the protection of FHCs, two aspects will be analysed here. Firstly, the research will analyse the internal measures taken by FHCs for the protection of shareholders' rights from a practical perspective. ( §1) Secondly, based on the cases study of FHCs, this thesis will reflect on the theoretical analysis from a jurisprudential perspective to better validate the role of corporate governance codes in the protection of shareholders' rights in FHCs. ( §2) §1. The Measures for the Shareholders' Rights Protection in the Three Annual Reports

455.

Choice of measures. -The information contained in a company's annual report is voluminous and the analysis here of measures of shareholder rights protection in FHCs will respond to the theoretical analysis in Section I. Some of these regimes have been analysed

separately under the two objectives of shareholder rights protection, and here the thesis reflects on whether the theory has gained practical acceptance through a comparative case perspective.

456.

Plan. -In a specific analysis, the Independent Board Member regime (I) and sustainability disclosure (II) in these FHCs will be analysed here.

I. The Designs of "Independent Board Member" to Protect Shareholders' Rights

457.

Current status. -The three FHCs have a one-tier structure, with only a board of directors in their corporate governance and independent directors as supervisors. But the French Code of Corporate Governance is neutral on the choice of corporate governance structure, but studies show that most listed companies still favour the one-tier structure and do not have a supervisory board 922 , so that independent directors are an essential option, as is Crédit Agricole S.A. Therefore, the term « Independent Board Member » is used here to refer to the system of independent directors.

458.

Plan. -In terms of internal protection mechanisms, the thesis has chosen to analyse the internal design of the company from the perspective of the shareholders or management of the FHC. From a legal perspective, the designs of the three FHCs for « Independent Board Member » (A) and their compliance with the recommendations of local corporate governance codes (B) will be analysed here.

A. The Independence of "Independent Board Member"

459.

Analysis on independence. -The independence of the « Independent Board Member » in the governance of an FHC is crucial to the effective governance of an FHC.

So, how does this system manifest itself in corporate governance at a practical level?

Considering the information disclosed in the annual reports of the three companies, it is believed that a comparative analysis can be made from two perspectives: the composition of the « Independent Board Member » and the performance of their duties.

460.

The composition of the « Independent Board Member ». -Looking at the independent directors of the three companies, they all focus on balancing the diversity of independent directors from different criteria 923 . For example, in the cases of Crédit Agricole 923 These analyses are based on the 2020 annual reports of these three companies.

JPMorgan Chase & Co. The functions of the « Senior Independent Director » and the « Lead Independent Director » are similar, for example, they are both responsible for calling other independent directors.

In addition, in terms of the number of independent directors on the board, different companies have adopted corresponding strategies. JPMorgan Chase & Co. only states that a substantial majority of directors on the board should remain independent but does not disclose the exact number in its annual report. HSBC has 15 directors on its board of directors, 12 of whom are independent. Crédit Agricole S.A. has 33 % independent directors.

Thus, it can be found for a tendency among FHCs to retain most independent directors on their boards. Crédit Agricole S.A. in France, despite having only 33 % of independent directors, believes that it is due to its shareholding structure. And from the point of view of corporate governance guidelines, it follows the principle of « comply or explain » to explain this situation. But it is indeed something to think in the future.

The performance of

B. The Compliance of the Disclosure on "Independent Board Member"

463.

Compliance Analysis. -Compliance analysis refers not only to corporate governance codes, but also to regulatory laws925 , as explained in the three FHCs. However, at this point the thesis has chosen to focus on compliance analysis of corporate governance codes only. For corporate governance codes, due to their soft law effect, in much of the literature and research, it can be found that companies will use the « comply or explain » approach. However, through the analysis of the three FHCs, it can be found that this was not the case. Specifically, the only companies that use the « comply or explain » approach in their annual reports are Crédit 

Conclusion. -

The Corporate Governance Code is primarily for listed companies.

Regarding the « comply or explain » principle of corporate governance, the companies in Furthermore, in terms of the form of disclosure, all three companies have taken to publishing ESG reports or sustainability reports to disclose their actions. And Crédit Agricole S.A. in France has adopted an innovative disclosure measure in addition to issuing a report. In 2020, it implemented an ESG performance management system to improve transparency. It is a step forward in sustainability disclosure.

467.

Plan. -In their annual reports, these companies have expressed their focus on sustainability. But they disclose this information according to the circumstances of their respective companies. It cannot be relied solely on the form and level of detail of disclosure to determine which company is better, as disclosure is not only dictated by corporate governance codes. It is also linked to the actual situation of the company and the overall situation of the jurisdiction about sustainability. However, the disclosure is primarily aimed at shareholders, which means that shareholders can maintain a reasonable relationship with other stakeholders, and then it would be the accepted model. To argue this point, the relationship between sustainability disclosure and shareholder rights protection for the three FHCs will be analysed, (A) along with a compliance analysis of their disclosures. (B)

A. purpose of its ESG report is to establish a voluntary and consistent way of disclosing relevant financial risks, which is one of the main ways in which FHCs discuss ESG disclosure issues with their stakeholders, including shareholders 928 . HSBC in the UK sees sustainability disclosure as a statement of intent that expresses the long-term opportunities that the company offers to other stakeholders, including shareholders 929 . Crédit Agricole S.A. in France sees sustainability disclosure to ensure that a sustainable and equitable development model for the company is achieved, which benefits all stakeholders, including shareholders 930 . And judges in French law have already rejected automatic liability as to whether an FHC is liable for environmental damage to its subsidiaries 931 . Such an attitude could equally be applied in disclosure reports. That is, in the annual report of an FHC, the FHC, as the parent company, may not necessarily be liable if there is an error in the subsidiary's statement on sustainability disclosure. Therefore, it can be found that in all three FHCs, they have taken steps towards sustainability disclosure and that sustainability disclosure is a necessary action taken by the board of directors to fulfil their agency responsibilities and is a step towards the realisation of shareholders' rights and participation.

469.

The balance of rights. -Sustainability disclosure is also a way to balance the rights of shareholders with the interests of other stakeholders. From the disclosures in the annual reports of the three FHCs, it can be found for a common feature. They all see sustainability disclosure as an important measure to achieve transparency in the sustainability of the company. But there is a key question here: is corporate sustainability consistent with the protection of shareholders' rights? French scholars argue that shareholders only have rights granted by the company, but are not the owners of the company, but rather the ordinary vision and its social environment 936 . France is also expected to build a culture of autonomous compliance, which may distinguish the compliance system from that of the Anglo-Saxon countries 937 . So, the concept of compliance is probably still in a constant state of renewal.

Then, does the compliance include soft law? It may be somewhat controversial in academic circles. But in business practices, the FHCs studied have explained this in their annual reports. Some of them consider compliance with corporate governance codes, which is also an aspect of corporate compliance. Moreover, the corporate governance codes in the jurisdictions generally follow the « comply or explain » principle, so that the European Governance Principles 938 and does not provide a detailed analysis in its annual report.

472.

Sustainable applied in the practice area. The thesis can use this to reflect on the differences between the theory and practice of governance codes for FHCs and the direction of future efforts.

475.

Plan. -Here two objectives in the governance of FHCs will be reflected upon in the light of feedback from the practice area. On the one hand, the thesis will assess the achievement of the objective of shareholder rights protection in these three companies, (I)

and on the other hand the thesis will make some analysis of future trends on this basis. (II)

I. The Realisation of the Objectives of Shareholders' Rights Protection in the Corporate Governance Codes

476.

Standards. -The Corporate Governance Code explains the objectives of shareholder rights protection in FHCs and sets out some criteria. So, have the three FHCs achieved these objectives in their operations? There are a few questions before the thesis looks at the criteria for the realisation of shareholders' rights. How to assess whether the objective of shareholder rights protection has been achieved? In fact, it is a vague criterion.

However, from the perspective of the evaluation mechanism, the corporate governance code already represents a non-binding best practice of corporate governance 943 . Therefore, from the perspective of the corporate governance code, the question of whether the objective of shareholder rights protection has been achieved translates into two aspects: firstly, whether the FHC has complied with the requirements of the corporate governance code; and secondly, in the case of non-compliance with the requirements of the corporate governance code, whether the FHC has complied with the requirements of the corporate governance code. The second is whether the explanations given by the FHC for non-compliance with the requirements of the code are reasonable.

477.

Plan. -Based on the analysis of the criteria for achieving shareholder rights protection, the thesis will assess the « effective governance » objective (A) and the « sustainable success » objective (B) for the protection of shareholder rights in FHCs.

943 KEAY (Andrew), op. cit., p. 280.

A. The Evaluation on the Realisation of the Effective Governance

478.

Assessment. -In the previous paragraphs 944 , they mentioned that « effective governance » is primarily designed to resolve conflicts in agency relationships, which is the path to protect the rights of shareholders. To this end, the thesis examined the design of three FHCs for Independent Board Members 945 . The thesis then analysed their compliance with the corporate governance code. Some explanations are given for non-compliance with the corporate governance code, but are their explanations for non-compliance sufficient?

Similar questions have been raised by company law scholars. In 2014, for example, UK company law scholars argued that the provisions of the UK and European corporate governance codes for « comply or explain » were problematic in business practice in two ways: the lack of shareholder engagement and the fact that the company's explanations were too abbreviated 946 . The same problem persists in the annual reports of the FHCs. However, the corporate governance code adopts a self-regulation approach to this strategy, which means that it is up to stakeholders to make a judgement on such explanations that do not comply with the corporate governance code. If they accept the company's explanation, then what does it matter if the company's explanation is sketchy? So, as required by the corporate governance code, these companies follow the « comply or explain » rule and if shareholders do not question it, then the thesis considers this governance to be effective. Therefore, the evaluation of disclosure in the company's annual report by shareholders and other stakeholders is key to whether « effective governance » is achieved.

479.

Questioning. -While shareholder evaluation is key, the core issue lies in how shareholders make their voices heard, or how they participate. subject to shareholder scrutiny and evaluation. In addition, the FHC in the US does not explain and provide adequate means of disclosure in the annual report for non-compliance with the corporate governance code.

480.

Conclusion. -In the current governance of FHCs, they disclose the actions which do increase the transparency of corporate governance. However, from the perspective of corporate governance codes, there are some areas that need to be improved. Firstly, FHCs should provide adequate channels for shareholders to participate in the evaluation of corporate governance. Secondly, FHCs should provide clearer and more detailed disclosure of non-compliance with the corporate governance code.

B. The Evaluation on the Realisation of the Sustainable Success

481.

Assessment. -For the three FHCs in terms of sustainability disclosure, it can be found that only the European companies have conducted a compliance analysis. So, for the FHCs in France and the UK in terms of sustainability disclosure, why is there no compliance analysis for issues such as environmental and social issues?

Sustainability disclosure is an issue that has been studied in a very broad sense. The disclosure of shareholder and employee-related issues certainly does respond to sustainability disclosure. However, these do not seem to be sufficient compared to the current encouragement of long-term shareholder engagement and the repeated emphasis on ESG issues. The reality, however, is that corporate governance codes still lack standards for environmental and socially relevant sustainability disclosures. It means that, so far, FHCs still lack a credible commitment to the sustainability of corporate governance. In the absence of a system of verification for sustainability objectives, the researcher believes that the current actions of companies are tended to be more of a public relations exercise and lack practicality 947 . Although the thesis has been promoting initiatives and research in these areas, it must be admitted that it is still in its infancy. In the absence of corporate governance standards, then, these companies simply disclose their efforts to this end without conducting a compliance analysis. It is in line with the reality of the situation and the legal requirements.

482.

Improvements 

483.

Conclusion. -From the perspective of corporate governance codes, there is currently a great deal of progress in sustainability success in FHCs, but due to the absence of sustainability disclosure standards in corporate governance codes, the thesis can perhaps make two judgements. Firstly, in the face of inadequate sustainability disclosure standards, from a « comply or explain » perspective, perhaps European companies have achieved success in this area. Secondly, in the absence of sustainability disclosure standards at the corporate governance level, then sustainability success is even less likely to be achieved.

Either way, the thesis needs to continue to work on sustainability disclosure standards.

II. The Trends of Shareholders' Rights Protection

484.

Statement. -By analysing the status of the protection of shareholders' rights in the corporate governance of three global FHCs, the thesis has identified the implementation of their corporate governance codes. At the same time, it can be found that they still need to make further improvements in achieving the two objectives of shareholder rights protection.

It leads to reflect on future trends in the governance of FHCs.

485.

Plan. -From the analysis and assessment of the annual reports of the three FHCs, the thesis sees two main trends in the future protection of shareholder rights in FHCs: risk-disclosed its sustainability risk policies. They expect their financial services to not pose unacceptable risks to people and the environment and are working to find better practices 952 .

Risk-based corporate governance has thus become a consistent approach to achieving both shareholder rights, and this needs to be explored further, both in practice and in theory.

488.

Conclusion scholars have rethought the identity of shareholders. For example, shareholders are regarded as ordinary unsecured creditors 955 . Under this theory, then, shareholder rights essentially become the rights of creditors. It would also be subject to the rights of other creditors. Indeed, this could indeed break the foundation of the shareholder priority theory. Some explanations for this can be given by civil law theory. Representative is the interpretation adopted by the French Civil Code. Instead, the French Civil Code has devised a series of droit de préférence regimes, and the rights of ordinary unsecured creditors are subject to the rights of other creditors who hold priority 956 .

And in French civil law, it likewise must yield to other creditors who have priority.

Thus, this theory lays the groundwork for challenging the theory of shareholder priority.

Moreover, it is also important to avoid another misconception about the interpretation of this theory: that the protection of shareholders' rights is no longer important. In fact, shareholders are important participants in corporate governance and shareholder rights are always one of the core issues that companies must focus on. It is just important to avoid making the will of the shareholders the sole reference in any decision. For the time being, therefore, when companies consider the objectives of sustainable development, these objectives are the second priority of corporate governance, and the protection of shareholders' rights remains the primary concern 957 .

492.

Performance of the FHC. -Although there are new theories emerging on the redefinition of shareholder rights, it is perhaps still in the early stages of theoretical research.

If shareholder rights are limited by other stakeholders, then this implies that other stakeholders involve in the governance of the company. However, from the three FHCs, it was common practice to disclose their efforts towards employees, the community, and the environment, but not how these stakeholders were involved in the governance of the FHC. For example, JPMorgan Chase & Co discloses the extensive training they do for their employees and the benefits they provide to them in the ESG report, but it is still essentially the operation and management of the company and does not change in terms of governance structure. In other words, shareholder rights have not been diminished as a result. So, in essence, perhaps the redefined theory of shareholder rights is still at the stage of theoretical exploration and needs more time to be tested before it can be applied commercially. However, the business community still lacks more models to refer. The PACTE Act, introduced by

French society in 2019, already reflects a rethinking of the nature of business by both government and society 958 . Although it is still not perfect, both government and business have made attempts to rethink shareholder rights, and it can be believed that there will be more practices in the future to drive the reform of corporate law theory.

493.

Conclusion. -After analysing the disclosures of FHCs, it can be found that despite the critique of shareholder primacy theory, it remains an inescapable reality of the business world. Both FHCs and governments have made attempts to explore the sources of shareholder rights and the involvement of other stakeholders, but it still needs to be deepened.

The trend should be fast-tracked in the context of encouraging long-term shareholder engagement.

Conclusion of Chapter 1

494.

Statement. -This chapter examines mechanisms for the internal protection of shareholder rights in FHCs in jurisdictions beyond China, with a specific focus on corporate governance codes. The thesis analyses two objectives of shareholder rights protection in FHCs at both theoretical and practical levels: effective governance and sustainable success.

These two objectives are reflected in the corporate governance codes of other jurisdictions.

Specifically, one of the most typical institutional designs of corporate governance for achieving the goal of effective governance is the « Independent Board Member ».

Furthermore, the thesis also reflects on the true binding nature of corporate governance codes, which are still subject to other commercial practices despite their lack of mandatory legal binding force. However, the monitoring of the implementation of corporate governance codes should be strengthened, which is a weak point in the current corporate governance codes. And sustainability success is not only based on systemic risk959 considerations, but also on realising the right to a long-term return on shareholders' dividends. Therefore, to achieve the goal of sustainability success, FHCs need to focus not only on the protection of shareholders' rights, but also on the balance of interests between shareholders and other stakeholders.

In addition, this chapter analyses the latest annual reports of FHCs from three different jurisdictions. From their annual reports, it can be found that they all have a different design of « Independent Board Member », but that they all attach great importance to the implementation of this system in their companies. However, only the French and UK companies have fully implemented the principle of « comply or explain » in their annual From the perspective of shareholder rights protection, then, FHCs should actively make corresponding explorations to improve their compliance systems. Indeed, FHCs are already taking action. For example, Crédit Agricole S.A. in France disclosed in its annual report that they are actively using new technologies to improve ESG transparency in an effort to contribute to European standards 964 . As a result, there is a consensus between regulators and FHCs that new technologies will bring profound changes to the protection of shareholders' rights in FHCs. In terms of building internal mechanisms for the protection of shareholders' rights in FHCs, FHCs should strengthen their research in this regard.

However, it is important to note that at this stage, the impact of new technologies on corporate governance remains to be observed. More feedback from business practices and research is needed to demonstrate this. However, it is believed that regardless of the changes in technological developments, their impact on corporate governance is two-sided. It contains opportunities as well as challenges. Moreover, these are both grounded in current research and practice and have an eye on the future. They are not to be ignored. There are two main reasons for this.

On the one hand, according to the annual reports of FHCs in the UK, France, and the US, they all disclose their use of new technologies including blockchain and artificial intelligence 965 . These are the technologies that are mainly reflected in these reports. But the analysis of these technologies in the annual reports is not detailed. Therefore, there is still a need for this to be studied in depth.

On the other hand, one might ask what are the real problems these technologies pose and shall take all necessary measures to ensure that these rules are properly and effectively enforced. The penalties provided for shall be effective, proportionate and dissuasive. for the protection of shareholders' rights? It is an important question. However, these issues may not be fully revealed at present. This is particularly the case in relation to FHCs. It may rely more on the technical digging of engineers. However, from a jurist's perspective, these techniques offer some opportunities for improving shareholder governance. At the same time, technical risks should be taken into account from the principle of prudential regulation. In other words, this thesis is grounded in current reality, but with a greater eye on the future.

496.

Plan. -This chapter will analyse the impact of new technologies on the protection of shareholders' rights in FHCs in terms of both opportunities (Section I) and challenges (Section II). 

Section I -The Opportunities for Shareholders' Rights Protection

500.

Plan. -Specifically, the positive impact of blockchain on improving shareholder rights disputes (I) and principal-agent relationships (II) will be analysed here.

I. The Opportunities in Improving Shareholders' Rights Disputes

501.

Two manifestations in disputes over shareholders' rights. -One of the conflicts in the protection of shareholders' rights in an FHC manifests itself in the controlling shareholder and the minority shareholder970 . The controlling shareholder's RPTs and interference in business decisions have infringed on the interests of minority shareholders971 .

Blockchain technology, on the other hand, can help to improve the vulnerability of minority shareholders in terms of rights to vote and information.

502.

Plan. -The role of blockchain technology in improving rights to vote (A) and the right to information (B) will be analysed here to explain the positive impact of blockchain technology on improving shareholder rights disputes. Secondly, there are some new features of voting with blockchain technology compared to the traditional shareholder voting system. Some academics argue that these features are in four main areas: blockchain voting is more secure, more transparent, and more streamlined, while also encouraging shareholder democracy 979 . The explanation for this observation is that smart contract code is executed redundantly by the underlying blockchain-based network, which cannot be manipulated unilaterally by any party, and therefore translating legal rules into smart contract code means that no centralised operator can modify these rules or prevent their execution 980 . These arguments can be supported.

A. The Innovations in

Although the legal systems of various jurisdictions stipulate that companies should guarantee the right of shareholders to vote electronically 981 , some researchers have questioned the validity of Internet voting. For example, in 2009, French engineers questioned this method of voting, mainly from a technical and legal point of view, arguing that there are technical and democratic flaws in Internet voting. In terms of democracy, the secrecy and transparency of voting on the Internet cannot be fully guaranteed 982 .

Voting using blockchain technology may address more of the barriers to democracy than traditional internet voting, as its decentralised nature allows for secrecy and transparency in voting 983 . But in terms of technical security, it is admitted that it has the same vulnerabilities. In the history of blockchain development, there have been a number of hacking attacks, which have led to questions about its security 984 . But the fact is that there is no absolute security. The use of blockchain technology for shareholder voting rights is simply a strategic choice. Especially under the influence of COVID-19, many shareholder meetings have had to be held electronically. Here, then, the superiority of blockchain can be demonstrated. However, it is also believed that it will be optimised in the future or that better technologies will emerge. But for now, the use of blockchain technology is an option worth considering.

Conclusion. -The application of blockchain technology to shareholder voting in

FHCs is already a reality, it is helping to improve shareholder relations and it will also play a greater role in the future.

B. The New Protection Solutions for Shareholders' Rights to Information

506.

Blockchain & the right to information. information more transparent. In FHCs, the shareholders' right to information is not only reflected in the voting system. Although some scholars have analysed this aspect, blockchain-based voting systems can improve the quality of voting by enhancing shareholders' right to information. 985 Moreover, it helps to better identify shareholders 986 .

For the governance of FHCs, the accurate identification of their controlling shareholders and beneficial owners is an important tool in achieving the objectives of prudential regulation and consolidated regulation 987 . And in the context of corporate governance, shareholders' right to information is problematic, as learned through the case of Cotten v. Weatherford Bancshares, Inc. where minority shareholders in an FHC were subjected to difficulties from the controlling shareholder when accessing corporate books and records. The key reason for this explanation was the lack of transparency in the company's operating information, which left room for fraud by the controlling shareholder. The most important feature of blockchain technology is its decentralised approach to transparency 988 , which objectively provides a more convenient way to protect minority shareholders' right to information.

Secondly, blockchain technology offers a new solution for remedies of shareholders' rights to information. Remedies are obtained through litigation, which is often expensive 989 .

In contrast, remedies from within the company can be obtained relatively quickly and inexpensively. Blockchain enables the supervisor of an FHC to have an identical copy of the public ledger and no special user rights through a smart contract, which allows the supervisor of the company, including independent directors, the supervisory board, and the audit committee to intervene thus enabling minority shareholders to obtain redress 990 . The advantage of this approach is that it reduces the cost of evidence to the company's supervisors and reduces the opportunity for transfer of benefits. 4, 1976, p. 310. studying the relationship between blockchain and corporate governance 993 . It can be believed that this theory can also be used to explain agency costs in FHCs.

Blockchain technology can help reduce agency costs for listed companies. In FHCs, the use of smart contracts to build « Blockchain Guarantees » allows for intelligent and transparent management and decision-making 994 , with oversight potentially being automated.

In addition, Decentralised Autonomous Organizations (DAOs) may lead to the disappearance of agents, challenging traditional principal-agent theory 995 . In this case, the bonding expenditures and the residual loss issues will naturally disappear.

511. Regarding insider control, the thesis needs to look critically at this phenomenon. On the one hand, the conspiracy of management and employees to control the board of directors and thus deprive shareholders of control of the company, resulting in RPTs and fraudulent practices do harm the interests of shareholders and violate their right to information.

However, on the other hand, some scholars argue that insider control can also bring some benefits to the company. In particular, the founder of a company uses a two-tier shareholding structure to become the effective controller of the company, which facilitates the long-term success of the company and avoids shareholder interference in business decisions, a model that is also favoured by investors 1003 . So, perhaps the concern at this point is not insider control per se, but whether management is properly discharging its fiduciary duties, and it may be correct to think that if management uses a shareholding structure to gain effective control of the company, it is consistent with the principle of shareholder freedom and can be protected. However, if management uses collusion to deprive shareholders of control, it should be monitored at this point. hidden. The monitoring of insider control may rely on a system of internal control which emphasises the enforcement and efficiency of the corporate governance system, not just for management, but for all employees 1004 . Therefore, this system is an important form of corporate governance. The role of blockchain lies in the new solutions offered to the internal control system of FHCs.

Internal controls in an FHC need to identify, analyse and respond to risks, and then minimise the risks faced by the company by means of manual, automated, preventive and discovery controls 1005 . The application of blockchain in this context is mainly in the form of smart contracts to improve the risk identification and analysis capabilities of insider controls.

In addition, in terms of risk response, it prevents the risk of insider control due to increased transparency. Overall, it has improved the efficiency of the response to insider control.

515.

Conclusion. -The application of blockchain technology holds great promise for the detection and prevention of insider control risks in FHCs. It enables the identification and analysis of insider control risks by increasing transparency and simplifying the monitoring process, which is a useful tool for the protection of shareholders' rights. §2. The Opportunities offered by Artificial Intelligence Technology for Shareholders' Rights Protection

516.

The concept of AI. -AI is a large area of research. As for its definition, some researchers have summarised eight definitions, which focus on two levels: thought processes and reasoning, behavior. It can be analysed through four perspectives: thinking humanly, thinking rationally, acting humanly, acting rationally 1006 . So, it can be found that it is a study of the relationship between machines and humans from the perspective of thinking and behaviour. 

The application of AI technology in

518.

Plan. -AI technology is already at work in the governance of FHCs and its potential will be better demonstrated in the future. Here, the thesis analyses the role of AI in the internal mechanisms of shareholder rights protection in FHCs from a corporate governance perspective. Specifically, the thesis analyses the value of AI in board evaluation (I) and in encouraging shareholder engagement in the governance of FHCs (II). follow the basic theory, namely the principal-agent theory. In the agency model, the principal and the trustee are in a contractual relationship, so does the trustee follow the wishes of the principal? In the day-to-day running of a company, this needs to be assessed. Therefore, board evaluation is a way to ensure that management protects the rights of shareholders as they should.

I. The Opportunities for the Evaluation of the Board of Directors

AI and board

However, in the case of FHCs where management may have insider control, the corporate governance code lacks legal enforcement as it is soft law. When a situation of insider control arises, the board is already controlled and the assessment at that point has lost its true usefulness. AI technology can play a better role in board evaluation.

520.

Plan. -The application of AI technology in FHCs has helped to improve board evaluation in corporate governance, mainly through its reform of evaluation criteria (A) and the enhancement of the effectiveness of soft law in board evaluation (B).

A. The Reform of Evaluation Standards on the Board of Directors

521.

Current status. -By the corporate governance codes, it can be found that there is no uniformity in the criteria used to assess the board of directors. These can be reflected in the following areas.

How often are evaluations conducted? It can be found for an interesting phenomenon.

Within the one-tire model, this can be divided into two categories: the European model and the other models. In the European countries, their corporate governance codes stipulate a minimum of every three years 1010 , as seen in France and the UK. In the US, it does not specify the timing of the assessment.

What is assessed? It can also be divided into two models: enumeration and general 1010 France: Article 10.3, 2020 French Corporate Governance Code of Listed Corporations. According to its interpretation, there should be a formal evaluation at least once every three years. It could be done under the leadership of an appointment or nomination committee or an independent director, with the assistance of external advisors. UK: Article 21, 2018 UK Corporate Governance Code. According to its description, there should be a formal and rigorous annual evaluation of the performance of the Board, its committees, the Chairman and individual Directors. The Chairman should consider having external assistance in conducting regular board evaluations.

In FTSE 350 companies it should be done at least once every three years.

description. Under the general description model, the US considers that the overall performance of the board of directors should be assessed 1011 , but it is not explained in detail in the Corporate Governance Principle. Under the enumeration model, the assessment of the composition, diversity, size, and effectiveness of the board is more consistent, as is evident in the corporate governance codes of France and the UK 1012 .

Who is responsible for the assessment? This can be divided into external and internal assessments. In the US, the Nominating/Corporate Governance Committee is jointly responsible 1013 , which is an internal assessment. In France, three approaches are proposed:

the leadership of the appointments or nominations committee or of an independent director assisted by an external consultant 1014 . In the UK, the nominations committee and the external assessor are jointly responsible 1015 .Thus, European countries tend to favour a combination of internal and external assessments. In contrast, the US tends to favour internal assessment.

Are these reasonable? The thesis does find that there seems to be no « one-size-fitsall » model for board evaluation, and it is recognised by some research 1016 . But the thesis also wonders whether the assessment of the board of directors of an FHC requires the intervention of soft law. Yes. In fact, there is a need for detailed criteria for the assessment of the board of directors of an FHC. It is in line with the requirements of prudential regulation of FHCs. Although the thesis is talking about a soft law model here, it needs to be recognized that soft law is complementary to hard law. It should take into account the flexibility of soft 1011 US: Article V, 2016 U.S. Principles of Corporate Governance. According to its recommendations, the board should have an effective mechanism to assess its performance on a continuous basis. Meaningful board evaluation requires an annual assessment of the effectiveness of the full board, the functioning of board committees and the contributions of individual directors. The results of these evaluations should be reported to the full board and any issues and concerns arising from the evaluation should be followed up. law in corporate governance, but it also needs to follow the basic prudential nature of an FHC. It means that the soft law model for FHCs is limited in its freedom, and it needs to meet the prudential nature of FHCs themselves.

522.

The Role of AI. -How will AI technology structure the evaluation criteria for the board of directors of an FHC? The main areas of performance are as follows.

First, AI will provide the data standard for ongoing board evaluation. While corporate governance guidelines in many jurisdictions require an assessment of the board at least every three years, more important is the day-to-day monitoring of the board. It cannot be effectively achieved through humans, but machines can do it. So, it will be done through machine learning to build big data standards for the day-to-day evaluation of boards.

Secondly, AI can improve the effectiveness of boards of directors by raising transparency standards. The thesis explained that Crédit Agricole S.A. has begun to explore the use of AI technology to improve the transparency and efficiency of its services to investors and shareholders. Although it is still in the exploratory phase, it is a good start. In the governance of FHCs, insider control occurs mainly because of the covert nature of this form, which can manifest itself in the finances as well as in the day-to-day operations of the company. If shareholders want to access this information, it relies on the information disclosed. But in a manual model, how can you ensure that the information available to shareholders is valid? In business, it can be difficult. But the intervention of machines seems to provide shareholders with a faithful tool. It can be imagined that if the role of a robot is added to the operation of the board, and the way in which the robot is controlled is known only to the shareholders, then this seems to put a loyal pair of eyes on the board for the shareholders. If there is a problem with the robot, then the shareholders would be alerted. It would bring about a reform in the criteria for board evaluation. In practice, it would also involve many issues of privacy as well as business ethics, but AI does offer a new possibility.

523.

Conclusion 1019 USA: Article VI, 2016 U.S. Principles of Corporate Governance. According to its recommendation, the results of the CEO's evaluation should be communicated to the CEO by a representative of the independent directors in an executive session in a timely manner and used to determine the CEO's remuneration.

in particular, although independent directors have a supervisory role, it is questionable whether they actually play that role. Especially in FHCs where there is a controlling shareholder, the role of the independent directors may be suppressed by the controlling shareholder and the interests of minority shareholders may be compromised as a result 1020 .

Perhaps it should not be too critical of the independent directors at this point, as it is a result of the shareholding structure of the company. However, due to the passive nature of the independent directors, the role of the system is not really reflected, and in the end the system is ineffective. It is an embarrassing situation.

525.

AI for binding improvements. -The use of AI technology in FHCs may lead to new interpretations of the soft law effect of corporate governance codes. It is mainly based on the theory of « code is law » 1021 . This theory suggests that each historical period has had different regulators. In 19th century England, social norms were considered to constitute a form of regulation; in the 20th century, there was concern about injustices of the market; and in the network society, code became the alternative regulator of the age 1022 . It can be considered as a regulatory lever and thus has an impact on many areas beyond the law 1023 .

It can be believed that AI technology is based on code and that it does have a deterrent effect on people's behaviour, but this binding force is still not the state coercion carried by law but tends to be more of a soft law. And its influence on people's behaviour is not due to the coercive force exerted by the internet, but rather it uses culture, morality and so on to have an impact on people. For example, in the years since the development of the Internet, cyber violence has had an impact on people, which may not lead to legal punishment, but it may lead to negative social evaluation. And the code is characterised by a current society where it is almost everywhere. as AI, followed by remediation options, including the establishment of legal standards 1024 .

In corporate governance, AI is already being used in commercial practice in FHCs, but it is still in its early stages. Nevertheless, it can be believed that its usefulness for boardroom assessments is to improve corporate governance codes so that practices that do not meet legal penalties can be better addressed within the corporate governance framework.

526.

Conclusion. -AI is not the latest proposition for the interpretation of soft law. The subject was discussed when the Internet was created. In the two decades of the 21st century, the development of AI has gradually moved from ideas to commercial practice. The role of AI as a binding force in a networked society may be better demonstrated in corporate governance.

II. The Opportunities offered by Artificial Intelligence Technology for the Shareholder Engagement

527.

The concept of shareholder engagement. -« Shareholder engagement » is a legal term and it is described in research works and policy documents. For example, the UK Department for Business, Energy & Industrial Strategy in 2017 proposed to incentivise companies to get the remuneration report by enhancing shareholder engagement right 1025 .

Regarding the concept of shareholder engagement, it seems difficult to give a definition from the policy. However, researchers have explained that shareholder engagement refers to the right way for shareholders to engage with decision-makers, other investors, and other constituencies to make their voices heard 1026 . The concept is recognisable. And in civil law countries, such a concept is explained by case law. French case law, for example, explains whether shareholders need to be heard in a merger, such as les engagements des Therefore, long-term shareholder involvement is not only directed at controlling shareholders, but also includes minority shareholders. In the case of sustainability issues, shareholder participation is encouraged to be able to obtain the support of shareholders on major issues of the company.

In addition, the purpose of encouraging long-term shareholder engagement is to be able to create effective discipline on management. Although the thesis has already discussed the need to evaluate the board of directors, if shareholders are not involved, it is easy for management to become the effective controller, which can also lead to a loss of control by shareholders. In the case of government-led FHCs, it could lead to a loss of state assets.

Finally, in terms of the sustainable success of FHCs, the thesis also expects the controlling shareholder to take a leading role. If the controlling shareholder does not support the FHC's investment in environmental and social issues, then the FHC may not be able to implement such a plan and the CSR will not be fulfilled. Moreover, due to the shortsightedness of minority shareholders, it is the controlling shareholder's support in terms of sustainability that can determine the future sustainability transition of the company. Crédit Agricole S.A. in France states in its annual report that the majority shareholder's firm support for long-term engagement is a prerequisite for achieving the company's sustainability success 1031 .

530.

AI as a simulation tool. -In corporate governance, AI can be used as a simulation tool 1032 . The thesis can come to an in-depth analysis of its value for long-term shareholder engagement. So, how does AI technology encourage long-term shareholder engagement? It is akin to a sandbox exercise. The thesis identified the short-sighted behaviour of shareholders in the previous analysis 1033 . But ultimately, shareholders invest in companies in pursuit of returns, such as financial returns 1034 . And what is called short-sighted behaviour is really a case of shareholders being unsure of the opportunities and risks that this investment presents for them. For institutional investors, perhaps they have the professional tools and techniques to obtain sufficient information. But for minority shareholders, it is difficult for them, so they take a conservative approach to investing. Thus, although the short-sightedness of minority shareholders is criticised in both corporate law and the theory of corporate governance. But from a realistic point of view, they are justified. Can the thesis expect a company to invest in areas of unknown risk in the operation of the company? It does not seem to be in line with the principle of cost effectiveness. So central to this question is not a focus on long-term or short-term investments, but that shareholders should be given a clear understanding of the risks and opportunities facing the company in terms of sustainability. And in the case of long-term investments by shareholders, AI has been created

to address this issue. For example, based on big data analysis, AI can help shareholders of FHCs to predict the risks and opportunities of ESG investments over the next 10 years. When shareholders are aware of investment opportunities in this area, they will naturally want to participate in them.

531.

Realistic applications. -Why is this simulation tool something that can be applied in reality? Firstly, FHCs have already taken many steps towards sustainability and ESG issues are no longer just a theoretical analysis but have become a real investment. For example, it can be found that JPMorgan Chase & Co in the US discloses climate-related financial risks in its annual report using credit risk as a reference1035 . This implies that the company has used a prudential standard of disclosure for climate risk and that it will have a more straightforward presentation in terms of financial data. And the Crédit Agricole S.A.

in France disclosed in its annual report that they are already using AI to improve the transparency and efficiency of their investment transactions.

Secondly, AI assists shareholders with their investments and this has already been commercialised with applications, which are mainly focused on quantitative investment tools. For example, the AI SaaS developed by Chinese securities firm CITIC Securities is an intelligent investment data analysis tool that combines AI and cloud computing1036 .

532.

Conclusion. -The theoretical analysis is no longer just theoretical; AI can empower shareholders of FHCs to invest and encourage their long-term engagement to ensure the sustainability of the FHC. Although the application scenarios for this in FHCs are currently relatively limited, the thesis has already seen some experimentation and exploration. It is believed that it will provide novel perspectives on the future governance of FHCs.

B. A Complementary Tool to Encourage Cross-border Engagement of Shareholders

533.

Cross-border engagement of shareholders. -Many FHCs are multinational corporations, and the three FHCs are all multinational corporations, which means that their investors and shareholders may come from different jurisdictions around the world. This then makes it difficult for shareholders from different jurisdictions to participate in the governance of an FHC due to multiple factors such as language, costs, time zones, and so on. For example, the EU regulation published in 2017 encourages long-term shareholder participation. However, when referring to the identification of shareholders, it points out that for cross-border shareholders, there can be some barriers to shareholder identification due to the presence of multiple intermediaries 1037 . In addition, researchers have identified the costs of cross-border voting as an issue that cannot be ignored, which may include information, organisation, and communication costs, among others. But these factors cannot be avoided when encouraging long-term shareholder engagement 1038 .

534.

The advantages of AI. -Can AI technology help resolve these conflicts? The answer is yes. Robotics, a real-life application of AI, is already at work in several business sectors. Faced with cost issues and other potential difficulties for shareholders in terms of cross-border engagement, robots seem to offer a convenient way to do so. For example, in cross-border engagement, there are situations where shareholders do not understand English or French, because they may come from all parts of the globe. But there are already some commercial applications for translation bots 1039 . While there is huge scope for all of these in the future development of AI, these offer a wealth of possibilities for cross-border shareholder engagement. According to this provision, a Member State may require that a company with its registered office in its territory may only require the identification of shareholders holding more than a certain percentage of shares or voting rights. Such a percentage may not exceed 0.5%. This provision was criticised by jurists because it would have created huge differences within the EU. See supra, n° 99. 

535.

Limitations. -When evaluating the reforms brought about by AI technology for the protection of shareholders' rights from a legal perspective, there may be some limitations to its practical application. For example, in the case of the translation robot, if a shareholder makes a wrong decision due to the robot's error in cross-border participation, how should this be addressed under the corporate governance model? Therefore, the incorporation of AI technology into corporate governance should be accompanied by appropriate relief options for shareholders in corporate governance. Otherwise, it may be difficult for AI technology to gain the trust of shareholders as well.

536.

Conclusion. -AI technologies have some advantages in encouraging cross-border engagement by shareholders of FHCs and can help address some of the difficulties encountered in cross-border engagement, but more testing may be required to move these technologies from development to commercial application. FHCs, as prudential institutions, should remain cautious in introducing AI to assist shareholders.

Section II -The Challenges for Shareholders' Rights Protection

537.

Hypothesis. -New technologies offer many advantages for the protection of shareholder rights in FHCs, and these advantages are being realised in concrete applications in several companies. So, the thesis would have a hypothesis: can technology replace humans in the future of FHC governance? In modern companies, some of the company's jobs are already being replaced by machines -for example, the well-known finance company Deloitte has developed Robotic Process Automation1040 which is a financial robot.

Shareholders are not going to be replaced, because if shareholders are machines, then it seems to evolve into a robot crisis. But can the management of a company be replaced? This suspicion has already been raised by corporate law scholars1041 .

538.

Plan. -Indeed, as proceed with the hypothesis, it can be found that new technologies pose challenges for improving the governance of FHCs. It stems not only from the company, ( §1) but also from the technology. ( §2) §1. The Challenges from the Company

539.

Questioning. -In theory, new technologies can have a positive effect on the protection of the rights of shareholders in FHCs. But when analysed from a practical point of view, is good technology always applied in practice? Not really. It has been demonstrated

throughout the history of human technology, for example by scientists who have argued that cloning can help solve many problems, but that genetically modified food can have safety problems and have a negative impact on the environment. In addition, a number of ethical issues associated with cloning have prevented many technologies from being applied1042 .

Therefore, advanced technology may not be used commercially, it relies more on nontechnical factors. This logic also applies to addressing the relationship between new technologies and the governance of FHCs.

540.

Plan. -Returning to the protection of the shareholders rights in FHCs by new technologies, it is subject to several questions and challenges from both the theoretical and practical spheres. Such challenges arise from the actions of shareholder activism on the one hand, (I) and from the questioning of traditional principal-agent theory on the other. (II)

I. The Conflicts Between Shareholder Activism and New Technologies

541.

Conflict. -Some conflicts may arise between shareholder activism and new technologies. For example, in the 2019 case of the French merger between Altran and Capgemini, Capgemini argued that the merger facilitated the development of new technologies, including cloud computing, AI and 5G, but les associations de défense des actionnaires, representing Altran's minority shareholders, argued that the merger was detrimental to the participation of minority shareholders. In this case, the judge interpreted the « conséquences manifestement excessives » under French law, which can only be applied if the consequences are irreversible and clearly excessive 1043 . This jurisprudence shows some of the conflicts between shareholder activism and the development of new technologies, although it focuses on the right of minority shareholders to participate. But in addition, controlling shareholders can also act in the face of new technologies. Although this jurisprudence did not occur in an FHC, it has demonstrated the judicial remedy for this real conflict. Just how will this conflict manifest itself in a soft law model? It will be analysed.

542.

Plan. -Returning to the goal of protecting the rights of shareholders in FHCs, conflicts can manifest themselves in terms of shareholders interfering with the use of new technologies based on their own interests (A) and concerns about privacy issues (B).

A. The Interference of Shareholders in the Application of New Technologies

543.

Reasons for intervention. -It is acknowledged that blockchain and AI can have a positive effect on protecting the rights of minority shareholders. But to put it another way, technologies that benefit minority shareholders may have a limiting effect on the interests of controlling shareholders. The thesis has analysed through case law that controlling shareholders in FHCs can interfere excessively or negatively with corporate decisionmaking 1044 . Logically, then, the question arises as to whether a controlling shareholder would allow a technology to be applied to the company that could be detrimental to the interests of the controlling shareholder. It does not seem logical to do so. vehicle company. GREE's management believed that the acquisition would be beneficial to GREE's entry into the new energy vehicle sector, so the board strongly supported the acquisition. However, the minority shareholders did not consider the future of the acquisition to be clear 1045 and therefore actively exercised their right to participate in the acquisition, which ultimately resulted in the acquisition being unsuccessful.

What happened with GREE is also likely to happen with FHCs. Faced with a new technology, they may have two options: to develop the new technology themselves or to acquire a new technology company 1046 . Whichever option is chosen, it implies a financial investment by the company, which is directly reflected in the financial statements. If the shareholders are not convinced by the investment, the proposal will not be implemented even if the management supports the use of the new technology. Particularly in the case of acquisitions, where shareholders are concerned about dilution of their shares, intervention seems likely to occur under the influence of short-termism.

544.

Way of intervention. -How do shareholders intervene? On the one hand, they can exert pressure on management. The thesis has already demonstrated the importance of board evaluations. According to the French code of governance for listed companies, the board evaluation is designed to meet the expectations of shareholders 1047 . And when a director's agency effectiveness is called into question, it may be replaced by a new director. So, shareholders can use the board evaluation to put pressure on management. On the other hand, they can intervene through voting rights at shareholder meetings. In the case of the takeover of Gree Electric in China, shareholders made use of this approach.

Possibility of intervention. -Does the controlling shareholder inevitably intervene?

The answer to this can be found in cost-benefit theory. Controlling shareholders can accept between shareholders and management is then a decisive factor in determining whether the new technology will be used.

546.

Conclusion. -At this stage, there have not been many cases of conflict between shareholder activism and new technologies in the application of new technologies by FHCs, because new technologies, including blockchain and AI, have not yet reached a mature stage of commercialisation. So, there may not yet be a clear dispute between controlling shareholders and minority shareholders, as well as between shareholders and management, over their attitudes towards new technologies. But it is only a matter of time before the new technologies are commercialised, and this will happen sooner rather than later. So, the impact of shareholder activism will be more than reflected in future developments. It has already been demonstrated by cases in other industries.

B. The Potential Conflicts Between Shareholder Privacy and Shareholding Transparency

547.

Causes of conflict. -While new technology has facilitated the protection of shareholder rights in FHCs, it has also raised concerns about privacy protection for shareholders. It is even more evident in FHCs with highly dispersed shareholdings.

Specifically, there are several reasons for them.

First, it is also based on the principle of the application of blockchain and AI technologies. Whether it is blockchain or AI, their use in FHCs is data-based in their application. Whether it is board evaluation or shareholder engagement, the construction of databases is key if effective governance is expected to be achieved through new technologies.

The construction of databases, in turn, is linked to privacy issues. In the context of humanmachine interaction, the researchers cite « reasonable expectation of privacy » 1048 to explain the issue of privacy protection in the development of AI. It is mentioned that confidentiality should not be used as a precondition for privacy protection 1049 . It is also, as French jurists have pointed out, that with regard to the protection of information in financial markets, we cannot expect the legislator to be able to intervene at every turn, as it could pose a threat to potential freedoms 1050 . So, what is the reasonable expectation of shareholder protection when using new technologies in corporate governance? It seems to be something that should be set out in the code of conduct.

Secondly, the issue of shareholder privacy protection is not specifically mentioned in the corporate governance codes, but it is a challenge of the times posed by technological change to the governance of FHCs. Among the three jurisdictions studied, the corporate governance codes that provide for confidentiality are France and the US 1051 . However, it is not clarified as to whether the privacy of shareholders falls under the category of confidentiality. Or what matters are private and confidential when shareholders are involved in the governance of an FHC? According to the French corporate governance code, it seems to be a matter that should be specified in the internal rules 1052 . But if confidentiality is not a prerequisite for privacy protection, then the issue of shareholder privacy may become one of the conflicts between shareholders and management when new technologies are used in corporate governance.

Third, there is already similar evidence. In the three FHCs studied, they disclose their privacy policies in their annual reports and consider privacy policies as an indicator of longterm success. However, most of the FHCs place privacy protection on the consumer side and on all shareholders when looking at their shareholding structure, which is often the case for the top 10 shareholders 1054 . But the use of new technologies, including blockchain and AI, can make it possible to disclose information on all shareholders, including cross-border investors. But given the differences in privacy policies in different jurisdictions, does the use of technology to disclose shareholder information require shareholder authorisation? Will management be held liable for any disclosure of shareholder information due to machine failure if authorisation is obtained? These issues may not be significant in the current environment, but as technology develops and real-world applications mature, these conflicts will need to be addressed.

Secondly, the scope of disclosure of shareholdings. In 2017, the Thai Ministry of Commerce requested companies in the country to provide a list of shareholders, information on shareholdings and audited accounts, which included the shareholders' ID numbers and passport numbers, which led to the risk of disclosure of shareholders' personal privacy.

Moreover, under Thai law, shareholders are not obliged to provide personal information to the Ministry of Commerce, which presents some awkward situations at this point 1055 . For FHCs, due to the complexity of the shareholding structure and the intricate control relationships, equity disclosure should be thorough under the principles of prudential and comprehensive supervision. However, if new technologies are used to disclose shareholding structures, how does that come to protect shareholder privacy? The immediate conflict here is between the prudential nature of FHC disclosure and shareholder privacy, and for a solution to this problem, perhaps new technology can provide a solution. The same story that happened in Asian countries could also happen in the future in France, the UK, and the US. can place limits on the use of new technologies. And the desire to resolve these conflicts seems to rely on technological advances to provide reliable solutions. It is why corporate governance is of particular importance, which requires management to balance security and efficiency.

II. The Pressures on Traditional Agency Theory

550.

The historical development of traditional agency theory. -Agency theory is not a jurisprudential concept, but it is often used to analyse certain phenomena in corporate law and corporate governance. The reason for the history of this theory here is to show that each of its developments has been accompanied by certain changes in the social context, a situation that also applies to the era of technological change.

There seems to be no uniformity as to the origins of agency theory. For example, some argue that agency theory was first mentioned by Stephen Ross and Barry Mitnick in the 1970s 1056 , but others trace it back to the 18th century 1057 . The thesis will not dwell on its historical origins, but four important stages in the development of agency theory have been suggested: Weber and Simon, the Great Depression, Cooperation, and the Chicago School 1058 . These correspond to the Second Industrial Revolution, the 1930s economic crisis, and the third and fourth technological revolutions. Agency theory has gradually developed into a classical paradigm in the modern firm. So, it can be seen that a theory that goes from birth to maturity needs to be supported by a specific context of the time. If the reform of agency theory in the current society, triggered by technologies such as AI and blockchain, is new, then the thesis can call the theories prior to that time traditional agency theories.

551.

Plan. -Will AI change all relationships in the governance of FHCs? No. While the use of new technologies in corporate governance is a trend, there are also many challenges to overcome. On the one hand, one may wonder whether AI will change the existing agency relationship between shareholders and management. (A) On the other hand, the full application of AI, as well as blockchain, to the governance of FHCs currently lacks a business environment. (B)

A. The End or Innovation of the Principal-Agent Relationship?

552.

The main controversy. -The use of AI technology in company operations is nothing new. The thesis has also identified the measures taken by three FHCs with respect to new technologies from their annual reports. However, the governance of FHCs is based on prudential standards, so its practical application in the protection of shareholders' rights in FHCs may have to wait until the technology matures. At present, these technologies are still in their early stages 1059 .

Then, is it possible that management will be replaced by machines in the future 1060 ?

This query is legitimate. In terms of agency theory, management is the agent of the shareholders in the company. And management tends to be more specialised in running the business, it creates a separation between ownership and operation of the company. So, in the development of AI, will machines eventually become more professional than management?

If the answer is yes, then it is certainly possible that shareholders will choose machines, as it is an important indication of lower agency costs. According to agency theory, the principalagent relationship should reflect the effective organisation of information and the cost of taking risks 1061 . It is economical, then, to have a robot as an agent, which avoids conflicts between traditional management and shareholders such as insider control. However, given the ethical issues raised by robots, machines will always need to be controlled by people. In this case, then, it is the shareholders who have control over the machine, so the conflict in corporate governance then turns to the control of the machine between shareholders. So, is

1059 Evidence of this can be found in the annual report disclosures of the three FHCs. 1060 ARMOUR (John) and EIDENMUELLER (Horst G. M.), op. cit. 1061 BENDICKSON (Josh) et al, op. cit., p. 438. this the end of traditional agency theory or an innovation? A new question may arise at this point. If the assumptions are valid, is the relationship between the shareholders and the machine at this point a principal-agent relationship or an ownership relationship? There are profound ethical and philosophical considerations faced here. 

553.

Deficiencies in commercial application. -Returning to the goal of shareholder rights protection in FHCs, how can the use of robots in management be viewed? For a long time, it should be an innovation that is unlikely to end the original principal-agent relationship. There are several reasons to explain this view. Firstly, the selection of management in FHCs adheres to prudential standards and it has higher requirements compared to ordinary companies. It is set out in current laws and regulations and in corporate governance codes. For example, in France, according to the French prudential regulator ACPR, the appointment and removal of the management of an FHC is subject to a declaration to the ACPR, which may object if it considers that the management does not meet the requirements, in which case the FHC is required to re-elect the management. The company will then need to choose a new management 1063 . So, if a robot acts as management, it also needs to be approved before it can do so. In the case of FHCs, the achievement of this goal is dependent on the deep maturity of AI development. So, robots have a long way to go in dealing with the highly complex governance of FHCs.

Secondly, from a systemic risk1064 prevention perspective, the direct replacement of humans as management by such technology is also difficult to achieve in the short term. In a hypothetical scenario, it can be believed that replacing humans with robots as management could reduce some of the drawbacks of the traditional principal-agent model, particularly agency costs. But a study in 2021 showed that robots based on big data may not perform better than humans, especially when it comes to environmental, social, and other sustainability issues, which require good interaction between participants. But robots don't feel that way, as confirmed by experiments with teaching robots, and future research remains to make robots better at assisting humans in more complex environments1065 .

554.

Conclusion. -In terms of future technological prospects, AI will not end the principal-agent relationship, which is also subject to prudential regulation in FHCs. However, the development of new technologies does put pressure on the current principal-agent model.

It can be recognised that in corporate governance, new technologies should be explored to better support human efficiency and thereby meet shareholder expectations. It is not yet ready for robot-led corporate governance. But in an increasingly technological society, there is a need to continue to explore how FHCs can use new technologies to improve the principal-agent relationship.

B. The Dilemma of Soft Law Implementation: Absence of Business Customs

555.

The importance of business customs. -It has been learned about the positive role that new technology can play in the governance of FHCs, and the challenges it poses. But its challenges stem not only from the impact on traditional principal-agent theory but also from the challenges it faces in achieving commercial application in the future. A very important reason is the lack of business custom. Although corporate governance codes are based on soft law approach, their implementation needs to take into account the current market and legal environment. In the absence of business practices, although the soft law path allows for comply or explain, does it make sense for this model to be embedded in a corporate governance code if none of the companies in the market have adopted it? The answer is no. A good corporate governance code should not only take into account future trends, but also look at its practical application.

556.

Analysis of legislation. -From a legal perspective, whether it is company law or any other law, conservatism is an inherent feature of the law1066 . It means that if legislators are asked to recognise a doctrine that is untested or subject to great uncertainty, then they are likely not to favour it. And the commercialisation of AI in FHCs is not only technically difficult, but it can also be disruptive to the current legal system and corporate governance.

But if the legal system needs to be reformed, it needs to establish a set of business habits, because only when business habits are established will this market be mature, and this will necessitate regulatory intervention. There is a limit to the threat that a social phenomenon can pose to the social order if it only appears for a short period of time. From the point of view of the cost-effectiveness of legislation, it does not seem to require the creation of a new law.

557.

A corporate governance perspective. -From a corporate governance perspective, good technology may lead to good practice, but it does not necessarily mean that it will be accepted by corporate governance codes. And business decisions often need to consider the market environment, the competitive environment, the consumer environment and so on. If there is a lack of market acceptance of new technology, then even if an FHC is willing to try such a model, it will be difficult to close the deal. For example, when the virtual currency dogcoin exploded in 2021, investors chose to back it because it was more likely to gain market acceptance due to the success of bitcoin. In other words, blockchain-based virtual currencies already have a set of business habits and rules in place. It is equally true for FHCs.

However, in a global context, this model still lacks proven experience. It is especially true for international investors and cross-border shareholders, who may still be sceptical about the model because there is no one to refer to. In corporate governance, it has been recognised that the effectiveness of soft law may derive from a variety of factors such as business ethics, business practices and so on 1067 . But for the time being, FHCs may need to be more cautious in their practice in this area.

558.

A review of new technologies. -In this context, how to apply the new technology in the context of the FHC's objective of protecting the rights of shareholders? Firstly, it could take precedence over its application within the company, which is an internal innovation. It can be used as a sandbox model for corporate governance 1068 . As the internal application matures, the technology can then be used to address external relationships. Secondly, in cases where the FHC endorses the model, but other companies do not yet recognise it, it could mean a dilemma for commercial application. But it could also be a new opportunity. At this point, the FHC should focus on building the commercial ecosystem, but this time will require the long-term engagement of shareholders. It is something that is promoted in Europe and in many jurisdictions in corporate governance 1069 , because these visions can only be realised if shareholders are engaged in the long term.

559.

Conclusion. -FHCs cannot develop without the support of the market environment and the support of shareholders, which can be subject to business customs. It is a dilemma that FHCs will have to face in the future when using new technologies to protect shareholder rights. But FHCs can encourage long-term shareholder engagement by first encouraging innovation within the company and then leading from the market. In this way, the effectiveness of soft law can be truly demonstrated. §2. The Challenges from the New Technology

560.

Explanation. -The challenge of applying new technologies to the protection of shareholder rights in FHCs stems not only from concerns within the company about the future of the technology, but also from the limitations of the technology itself. In corporate governance, it needs to be flexible in dealing with complex environments 1070 , which places greater demands on technology.

561.

Plan. -The exploration of this question perhaps goes beyond FHCs, which remains a response to the question posed: can machines replace management in corporate governance?

The interpretation of this question was analysed from the perspective of the company's shareholders, here it is a different perspective, namely the shortcomings of technology in corporate governance. The flaws in the application of blockchain (I) and AI (II) in FHCs will be analysed separately here.

I. The Challenges from the Blockchain Technology

562.

Evidence from business practice. -In the history of blockchain development, there have been some failures. A typical one is the hacking of The DAO in 2016, a very wellknown application 1071 in the history of blockchain development. But in the 2016 incident, $60 million US dollars was stolen by hackers. Researchers believe that this was mainly due to the vulnerability of its complex code and decentralized decision-making framework 1072 .

At the same time, it poses a challenge for the use of blockchain in corporate governance.

And the French researchers found it difficult to reassess the effectiveness of the technology 1070 Ibid. 1071 It is important to note that « The DAO » here is a company or product application. It should be distinguished from the DAO (Decentralised Autonomous Organization) as it is commonly understood. In the context of blockchain technology, the latter is often considered an infrastructure. 1072 MORRISON (Robbie) et al, « The DAO Controversy: The Case for a New Species of Corporate Governance? », Policy and Practice Reviews, 3, 2020, p. 6.

when these unknown failures occur 1073 . These challenges are also present in the governance of FHCs.

563.

Plan. -Blockchain can improve conflicts between shareholders and between shareholders and management in FHCs. However, the application of this technology in corporate governance also raises some concerns, which mainly stem from the governance efficiency (A) and moral hazard (B) of blockchain technology in corporate governance.

A. The Concerns about the Governance Efficiency

564.

Questioning. -In the development of blockchain technology, a common view is that it can solve the problem of transparency in corporate governance, thus providing a new solution to the protection of minority shareholders' rights and to the problem of internal control by management 1074 . Indeed, it is the advantage of blockchain technology over traditional corporate governance techniques. But is this technology a real innovation or just a conceptual one 1075 ? Or is the application of blockchain technology to the protection of shareholders' rights in FHCs « old wine in a new bottle »? One of the criteria for interpreting this question is the efficiency of governance.

565.

The concept of efficiency. -Regarding the concept of efficiency, which derives from welfare economics, it can provide the basic methodology for assessing legal rules 1076 .

To this end, scholars have developed two concepts: « external legitimacy » and « internal efficiency » 1077 . According to the distinction between these two concepts, the internal governance of the company is about efficiency, which is the focus of corporate governance.

So how is efficiency understood in the context of corporate governance specifically? The view of corporate law scholars is that shareholders should drive the company to respond quickly to a changed competitive environment 1078 . So perhaps the efficiency in corporate governance can be as a test of a company's ability to adapt and the cost of adaptation. focuses the analysis of the efficiency of corporate governance in their annual reports on the internal audit of the company 1079 . Thus, it can be found that the analysis of efficiency in the annual reports of FHCs is explicitly focused on the monitoring of corporate governance, which is like the conclusions reached in the analysis of corporate governance codes.

Explanation of efficiency in

567.

Concerns about the efficiency of blockchain governance. -Based on the analysis of efficiency in corporate governance, the thesis can analyse the efficiency of blockchain technology in governance.

First, can blockchain really improve the efficiency of monitoring of FHCs? The application of blockchain technology to the governance of FHCs is primarily based on its improvement of transparency. But effective oversight of governance through improved transparency is predicated on the accuracy and security of data. However, the view of scientists is that business judgements based on the analysis of data are not necessarily better than human analysis 1080 . It means that by improving transparency through blockchain technology, the actual results it brings to corporate governance are not necessarily better than what is currently the case. But it can be acknowledged that it offers a way to improve transparency. Furthermore, in terms of security, it has already been seen the attack on the DAO in 2016. So how does using blockchain to improve shareholder voting and audit oversight come into play to ensure it is not hacked? When these accidents happen, their it can solve the problems encountered in the reality of corporate governance. As things stand, the main feature of blockchain technology is that it offers a decentralised mindset, with improvements in transparency and security. However, there seems to be a lack of sufficient evidence of its application to scenarios in terms of complex business environments. If it is to be commercialised at this time, it would also not meet the prudential standards of an FHC.

568.

Conclusion. -In the short term, there are challenges to the widespread use of blockchain technology in the protection of shareholder rights in FHCs. It is mainly limited by the fact that the current development of the technology does not yet meet the prudential standards for FHCs.

B. The Concerns about the Moral Hazard

569.

Reasons. -In the application of blockchain to the governance of FHCs, there are some concerns about it in addition to the efficiency of governance, there is also the issue of moral hazard. The moral hazard of blockchain technology in commercial transactions has been demonstrated in the case of the DAO 1082 , the world's largest crowdfunding project, in 2016. Although this incident did not occur in an FHC, it has raised concerns about the technology. So, returning to FHCs, why may the moral hazard pose to the protection of shareholder rights in FHCs?

Firstly, it can be analysed for the concept of moral hazard. Moral hazard is not part of a legal vocabulary, but it is often used for analysis of the economics of law. For example, organised by Faculté Jean Monnet de l'Université Paris XI in 2008, it demonstrates the application of moral hazard in the economics of law and points out that moral hazard was developed by the field of insurance and that it corresponds to opportunism 1083 .

Second, the moral hazard arising from blockchain in the governance of FHCs. It has been learned that in an FHC, its subsidiaries may be banks, insurance, or securities companies, to name a few 1084 . Therefore, the concept of moral hazard, which originated in insurance contracts, is likely to occur in FHCs. The application of blockchain in the contractual space is mainly in the form of smart contracts, which are in fact already being used in some insurance products. But according to a study by computer scientists in 2020, the code of smart contracts is vulnerable and there have been many instances of smart contracts being attacked, including the Parity Wallet hack 1085 in 2017 in addition to the DAO incident. And with computer scientists finding that application bugs in smart contracts are not detected through existing security tools, the security of smart contracts remains a future research priority 1086 . So, if an FHC uses blockchain technology for financial products, equity agreements or shareholder voting, and a shareholder or management uses hacking to modify the product or shareholding agreement, or tamper with the voting results, how should the moral hazard arising from this be identified? If the vulnerabilities cannot be identified using existing technology, then it could lead to massive fraud and possibly a systemic crisis. It is for this reason that the French jurist believes that regulation is necessary and that the Central Bank of France, the Autorité des marchés financiers (AMF) and the Autorité de contrôle prudentiel et de résolution (ACPR) are responsible for jointly studying and balancing the innovation of blockchain technology with the potential risks 1087 . Although smart contracts are considered to be merely a means of contract enforcement, which does not escape legal regulation1088 , it is not easy for the law to detect these improprieties in a timely manner, based on the rapid development of this new technology in social practice.

570.

Reflections on commercial applications. -Then will this moral hazard prevent the use of blockchain technology in FHCs? No technology may be completely immune to risk, but the presence of risk does not necessarily mean that the technology will be abandoned.

And the fact that there will always be stronger technology when considered from a technical perspective means that technical vulnerabilities will always be threatened. So, if an FHC applies blockchain technology to corporate governance, how should corporate governance act to avoid moral hazard? Admittedly, there are already international organisations for the evaluation of technical standards, including the International Organization for Standardization (ISO), and each jurisdiction has a relevant technical standards committee, but it is based on a regulatory perspective. Here, the thesis would like to focus on how to improve corporate governance.

Taking into account the current practice of FHCs, it is believed that there are two main possible approaches: on the one hand, corporate governance should specifically incorporate technology risks, including blockchain, into the risk management system. Where necessary, it should be included in the systemic risk1089 assessment. It can be found for risk management disclosures in the annual reports of all three FHCs studied. However, among the three FHCs' annual reports, only HSBC explicitly includes IT technology risk as a separate risk. In corporate governance, the corporate governance structure should be improved for technology risks. It has already been reflected in some FHCs. For example, Crédit Agricole S.A. in France has set up a special Comité des risques to be responsible for risk supervision1090 .

571.

Conclusion. -Taking it all together, there are some inevitable moral hazards associated with blockchain technology in the governance of FHCs, and this can prompt shareholders to be hesitant about the application of these technologies. It is partly because blockchain technology is still at an early stage of development, and partly because it does not exist completely independently of human society. However, FHCs can adopt appropriate corporate governance mechanisms to close the relevant loopholes.

II. The Challenges from the Artificial Intelligence Technology

572.

Evidence from business practice. -At this stage of AI commercialisation, there are a number of failures that demonstrate the inadequacy of AI in current society. One of the better knowns is the 2017 case concerning voice recognition at HSBC. HSBC developed a voice recognition tool in 2016 through AI technology that allowed consumers to log into their accounts by voice, which the bank considered to be a secure tool. But a pair of twin brothers actually managed to log into each other's bank accounts repeatedly in 2017 after imitating each other's voices, a case that has prompted thoughts about AI security1091 . Clearly, the case of HSBC illustrates that even under current standards of prudence, issues of technological security are still inevitable.

573.

Plan. -The application of AI technology in FHCs holds great promise, and it can offer unique technological advantages for both board evaluation and encouraging long-term shareholder engagement. But its application in the field of corporate governance is still in the exploratory stage. Some thought has been given to its drawbacks. It is mainly a consideration of both data justice (A) and systemic risk (B) perspectives. So, can this fairness be achieved? There is a concept involved here, namely net neutrality or technological neutrality. Legal scholars consider this neutrality to be questioned or unrealistic. On the one hand, technological tools are never set up neutrally and every technological product is used to restrict or prohibit certain actions; on the other hand, the use of technology is politically oriented 1096 . The challenge is justified. In the Europe, the EU confirmed the net neutrality provision in a regulation issued in 2015 1097 , but for a long time 1092 Ibid. 1093 For example, in the case of HSBC's 2017 voice recognition, the bank's belief that this AI-based tool is safe and that it can effectively handle the customer-bank relationship means that the bank recognises the role of AI in corporate governance. It is an endorsement of data justice. the courts did not invoke it because the net neutrality challenge persisted 1098 . However, a decision 1099 in 2020 by the Court of Justice of the European Union (CJEU) is widely regarded as formal confirmation of the principle of net neutrality in the EU, confirming the EU regulation in 2015 that internet service providers should treat all traffic equally and not discriminate, restrict, or interfere 1100 . At this point, as for the concept of data justice, and it can be found that the spirit of the legislation embodied in the concept of data justice and the concept of net neutrality is consistent.

A. The

576.

Data justice for AI in FHCs. -In the context of FHCs, is it really in the interests of shareholders' rights that the underlying data based on AI technology is useful for the board's evaluation or for the company's business decisions? With regard to the discussion of justice, there has always been a distinction between formal and substantive justice in legal theory.

So, is the use of AI technology in corporate governance a formal or substantive protection of shareholders' rights? According to the concepts of data justice and net neutrality, they both require non-discriminatory treatment and equal treatment of users. There might are the following two sceptics.

Firstly, can this equal treatment in the field of data be achieved in real life? The fact is that algorithmic discrimination has always been present in our internet. For shareholders, will they really be able to detect when they experience algorithmic discrimination? It is questionable. It is especially true for those non-specialist shareholders. Furthermore, there is currently no consensus on algorithmic discrimination, so how can one evaluate whether it is discrimination at this point, as this may be concluded differently depending on the technology being updated. Therefore, scholars believe that data justice is an ideal state that

According to this clause, end-users have the right to access and distribute information and content, to use and provide applications and services, and to use the end-device of their choice, regardless of the location, origin or destination of the end-user or provider. is difficult to achieve in reality 1101 . So, is justice that cannot be achieved still justice? If one follows the definition of « visibility » given by scholars, then justice that cannot be achieved is not justice. Technology is not outside the jurisdiction of the law 1102 .

Second, data-based evaluations do not allow for value judgments. AI technology can be used for board evaluations in FHCs, but the evaluation mechanism requires value judgements in addition to data support. It is especially true when it comes to the sustainable governance of FHCs, which requires value judgements. And it requires board decisions to take stakeholders into account, and some of these decisions may fall into a grey area. So, how to view the justice of data-based AI judgements at this point? There is a big challenge.

577.

Conclusion. -For issues arising from data justice, the same oversight mechanisms will be in place in the governance of FHCs. From this perspective, therefore, AI has a positive effect on the protection of shareholders' rights. Corporate governance can also give reasonable arrangements in the face of the challenges. And the challenge here is not a complaint about technology, but rather an attempt to make the corporate governance mechanisms of FHCs better. already a situation that endangers financial stability.

B. The Potential

579.

Reasons. -Why might the use of AI in FHCs threaten systemic risk? On the one hand, it is due to the existence of « black boxes » in algorithms. The complexity and technical opacity of AI algorithms obscure the inner workings of the technology 1105 . The « black boxes » provide the interface for the existence of risks. Here, the EU's GDPR establishes a right to explanation for algorithms, and they need to be explained when it comes to important issues 1106 . The potential conflict in corporate governance is how to reconcile these conflicts when shareholders demand an explanation if the algorithm is a trade secret.

On the other hand, it is also an analysis based on cost-benefit theory. Scholars argue that regulation of AI is expensive, and the more regulation there is, the higher the cost this entails for stakeholders such as investors and consumers of financial services. This reduces the growth of the economy and in an innovative environment, it may be subject to many challenges 1107 . Corporate governance, then, has a limited role to play in the face of systemic risks that may arise from « unknown-unknowns » in an under-regulated environment 1108 . It explains why many AI applications are now basic and rudimentary. 1106 Article (71), General Data Protection Regulation (GDPR). According to this provision, in order to ensure fair and transparent processing of data subjects, taking into account the specific circumstances and context in which personal data are processed, the controller shall carry out analyses using appropriate mathematical or statistical procedures and apply appropriate technical and organisational measures to ensure that, in particular, factors leading to errors in personal data are corrected and that the risk of error is minimised. In order to prevent discriminatory effects of racial or ethnic origin, political opinions, religion or beliefs, trade union membership, genetic or health conditions or sexual orientation on natural persons, data analysis is only permitted under certain conditions. of the FHC. In the worst-case scenario, it could induce a financial crisis.

581.

Conclusion. -From a legal perspective, it needs to be regulated in due course with regard to the use of AI in FHCs. In addition, corporate governance codes should respond to the corporate governance issues raised by technology, on the basis of which FHCs can innovate their governance mechanisms. However, new technologies pose some challenges to the internal governance of shareholder rights protection in FHCs. This arises both from within the company and from the limitations of the technology itself. Within companies, FHCs may face interference from shareholders regarding the application of new technologies, while privacy protection is also an important factor that threatens shareholders' rights. From a technological perspective, it is important to take an objective view of the role of technology in the protection of shareholders' rights. The realisation of data justice in FHCs is questioned. And in terms of real-world evidence, whether it is blockchain or AI, they are not absolutely secure and still pose an ongoing challenge to systemic risk.

Conclusion of

Conclusion of Title I

583.

Statement. -To explore the internal protection mechanisms of shareholders' rights in FHCs, « Title I » examines two topical issues faced by jurisdictions beyond China in the internal governance of FHCs from a legal perspective. They are the impact of corporate governance codes and new technologies on the protection of shareholders' rights.

In terms of corporate governance codes, this thesis examines both theoretical and business practice aspects. At the theoretical level, the research combines corporate governance codes from three jurisdictions to summarise two objectives for the protection of shareholders' rights, which are effective governance and sustainable success. Moreover, in each of these objectives, the corporate governance codes have a typical institutional design.

With regard to the objective of effective governance, the independent board member system in the corporate governance code is an important system for ensuring good corporate governance practices. Although the corporate governance code is a soft law mechanism, its implementation lacks effective monitoring. In terms of sustainability success, it is important in guarding against systemic risk and ensuring that shareholders' rights to long-term returns are realised. It is therefore important for FHCs to focus not only on shareholder rights but also on balancing their interests with those of other stakeholders. In terms of business practice, the research examines the annual reports of three FHCs and finds that they all follow the two objectives of shareholder rights protection. However, each of them has a different institutional design, particularly in terms of compliance with comply or explain, with the European FHCs showing better compliance. There is also room for improvement in commercial practice in relation to the two objectives of shareholder rights protection. In particular, FHCs should provide more diverse channels for shareholders to participate in corporate governance evaluations, thus enabling them to monitor the implementation of corporate governance codes. As for sustainability success, there is a lack of clear sustainability disclosure standards, which leads to a great deal of ambiguity in the protection of shareholders' rights in this regard. It is worth noting that, despite the differences between civil law and common law countries in the regime for the protection of shareholders' rights in FHCs, these differences do not seem to be the most important as far as corporate governance is concerned. And the analysis shows some similarities between the French and UK corporate governance codes compared to the US model. As such, it is more recognised as a classification of European model and US model. In this geopolitical-economic-legal context, then, even if the UK leaves the EU, it is foreseeable that the governance of UK FHCs will remain European in character. However, the protection of shareholders' rights in FHCs in China differs significantly from that in other jurisdictions. These are mainly in several aspects: firstly, there is a wide variety of FHCs in China, which can be divided into traditional FHCs and internet FHCs1109 , whereas FHCs in other jurisdictions are mainly traditional FHCs. Secondly, the role of the Communist Party of China (CPC) in the governance of FHCs and the protection of shareholders' rights in China is very specific, which seems to be difficult to find a counterpart in other jurisdictions. But for the governance of FHCs, its role cannot be ignored. It is not only dictated by the current legal system in China, but also by the shareholding structure of FHCs. As for the two FHCs1110 that have been approved in China so far, they are both stateowned enterprises, the engagement of government shareholders is the reality of the situation.

Thus, while the involvement of political parties in corporate governance is rare in other jurisdictions. But for the sake of argument, it cannot be ignored when talking about the governance of Chinese FHCs. Thirdly, the conflict between shareholders and management is not the main conflict in the governance of FHCs in China, but rather the conflict of interest between shareholders is the main conflict. In other jurisdictions, however, agency conflicts seem to be the main concern. Fourthly, the governance structure of Chinese FHCs does not strictly follow the one-tier structure or two-tier structure of other jurisdictions. including a clear shareholding structure, the number of shareholders that can participate in the FHC, the non-abuse of control in the FHC, the appointment of directors, supervisors and senior management, and the protection of customer rights 1116 . However, these are recommendations at the regulatory level and as they are still in the exploratory stage, it will take a long time to see how it will operate in commercial practice in terms of mechanisms.

In particular, it will be interesting to see how internal governance mechanisms should respond to these regulatory requirements, which will be tested in those FHC pilots and the two newly approved FHCs. Finally, the significant impact of new technologies on the governance of FHCs and the protection of shareholders' rights is a historical trend that will also break through a specific jurisdiction because international cooperation is inevitable. The impact of technology on the governance of FHCs is a completely new area to which each 1115 BELIN-MUNIER (Christine), La performance des holdings, thèse en gestion, Université de Bourgogne, 1995, p. 5. 1116 Chapter III, TMSAFHC. The main points of this chapter have been explained in this paragraph. It describes the governance and synergies of Chinese FHCs. See supra, n° 6.

CHAPTER 1. RETHINKING THE SHAREHOLDER GOVERNANCE OF CHINESE FINANCIAL HOLDING COMPANIES FROM THE PERSPECTIVE OF SHAREHOLDERS' RIGHTS PROTECTION

586.

The concept of « shareholder governance ». -Shareholder governance is a technical term that belongs to one of the aspects of corporate governance. It can be found in the academic literature by researchers. For example, scholars in common law countries consider the existence and use of statutory freedoms to be central to shareholder governance 1117 . This view is shared by other scholars and suggests that shareholders can obtain governance rights through contracts, such as voting agreements 1118 . In addition, scholars in civil law countries have also endorsed this concept. For example, French scholars argue that the purpose of shareholder governance is to ensure efficient management of corporate ownership by dispersed shareholders, despite differences in the interests and risks of shareholders and management 1119 . In Chinese law, the concept of shareholder governance also seems to follow this concept. For example, researchers have divided the problems of corporate governance in China into two categories: one is the dominance of one share by the controlling shareholder, which falls under the category of shareholder governance; the other is insider control 1120 . TMSAFHC imposes a number of specific requirements on the controlling shareholders of Chinese FHCs, including restrictions in areas such as shareholding substitution, anti-monopoly, share transfer and many others. It is also an expression of the response to shareholder governance 1121 . Thus, shareholder governance is a concept in corporate governance which is an aspect of the internal protection mechanism of shareholders' rights and focuses on achieving a balance of rights between different shareholders through contractual means.

587.

The relationship between shareholder governance and the protection of shareholders' rights. -On the one hand, the protection of shareholders' rights is a subproposition within shareholder governance. Shareholder governance is a more macro concept and shareholder rights protection is a specific concept in this context. On the other hand, shareholder governance is also a means of achieving shareholder rights protection.

And shareholder rights protection does not only depend on a balance of rights among shareholders, but it also requires dealing with the relationship between shareholders and other stakeholders. In the analysis, the thesis focuses on shareholder governance as a tool for shareholder rights protection.

588.

Plan. -From the analysis, shareholder governance is still concerned with the relationship between controlling and minority shareholders and between shareholders and management, and these are the types of relationships that need to be addressed for the protection of shareholders' rights. As the main conflict in corporate governance in China is focused on the relationship between controlling and minority shareholders, this Chapter will analyse shareholder governance and shareholder rights protection in FHCs in terms of controlling shareholder participation (Section I) and minority shareholder rights protection (Section II) respectively. these companies in China, it can be identified for the differences between Chinese FHCs and those in other jurisdictions, and thus find an appropriate corporate governance path for the protection of shareholders' rights in Chinese FHCs.

592.

Plan. -To fully justify the implications, §1 will analyse the main issues of the governance of FHCs in China (I) and the future direction of reform (II).

I. The Excessive Engagement of Controlling Shareholders

593.

Reasons. -The protection of shareholder rights in Chinese FHCs relies on internal mechanisms of corporate governance. In the current pilot development of FHCs in China, the most obvious governance issue is the excessive engagement of controlling shareholders.

The reasons for the excessive engagement of controlling shareholders are, on the one hand, due to the lack of effective financial market regulation of controlling shareholders in Chinese current commercial legal system 1124 . On the other hand, it is also strongly linked to the shareholding structure of Chinese FHCs. The pilot FHCs in China all have government shareholdings and four are wholly state-owned companies. In the context of the Chinese law, there is still a lack of effective internal governance mechanisms for government shareholders.

594.

Plan. -The participation of controlling shareholders in the governance of FHCs needs to be differentiated. and the other dominated by non-financial institutions 1127 . However, the Chinese government has only announced eight pilot FHCs so far. So, at least for now, there is not enough analysis of this pattern. Amongst these, Ping An Insurance, Suning.com and CITIC Group are listed companies. Therefore, the governance model of these three companies will become very important representatives of the governance of listed FHCs in China in the future. But it is also important to note that FHCs, including Everbright Group and China Merchants Group, hold many listed companies in the form of parent companies, although they are not listed 1128 .

Realistically, then, in the two listed FHC pilots, Ping An Insurance has a relatively decentralised shareholding structure with no controlling shareholder, according to the disclosures in their 2020 annual reports. In contrast, the controlling shareholder of Suning.com is its founder, who is a natural person shareholder and serves as the Chairman 1126 An unlisted company in a company limited by shares takes the form of a promotion to set up the company.

In contrast, listed companies take the form of an offering to set up a company.

1127 China Financial Stability Report 2018(中国金融稳定报告 2018), p. 137.

1128 See the paragraphs for an explanation of the concept of an FHC, including the importance of a control relationship. See supra, n° 77.

of the Board of Directors. Based on a search of Chinese leading judicial precedent database, 无讼案例, there is a total of 186 cases in Suning.com since 2013 1129 . But there are no very typical cases of shareholder dispute litigation. Therefore, there is no suitable jurisprudence to explain the phenomenon of excessive involvement of controlling shareholders in Chinese listed FHCs considering the current pilot FHCs in China. However, the equity pledge that occurred in Suning.com in 2020 may be a case worth analysing, as will be explained.

In addition, as the regulation of FHCs in China is still at a pilot stage, the analysis is more geared towards anticipating and suggesting possible future scenarios, which will consider some of the historical developments in Chinese corporate law and corporate governance.

596.

Performance FHCs in China are still at the pilot stage. However, the thesis has also identified negative effects of the engagement of controlling shareholders and the actual controller of the company on the company as a whole and on minority shareholders. Ant Group is an example.

According to its 2020 prospectus, its controlling shareholders are Hangzhou Junhan Equity Investment Partnership and Hangzhou Jun'ao Equity Investment Partnership, with Mr. Jack Ma as the de facto controller. Ant Group was originally scheduled to be listed on the Shanghai Stock Exchange in November 2020, but according to the disclosure, Ant Group's listing was suspended in November 2020 after Mr. Jack Ma criticised Chinese traditional banking system at the Shanghai Financial Forum in October 2020. According to the regulator's disclosure, the suspension of Ant Group's listing plan was due to compliance issues. The thesis will not analyse the specific compliance issues here, but rather look at the Ant Group from the perspective of corporate governance, where the de facto controller is also the majority shareholder of its controlling shareholder and where the de facto controller's actions have had a negative impact on the overall development of the company and the rights of minority shareholders. It should be something that the controlling shareholder and the beneficial owner of an FHC should take seriously in the future.

In addition, like the analysis of listed FHCs, the thesis can also invoke the excessive engagement of controlling shareholders in mixed ownership companies in Chinese history as a warning for the future development of FHCs in China. Through case law, it can be found that in mixed-ownership companies, the excessive engagement of controlling shareholders manifests itself in two ways. First, the choice to withdraw capital and RPTs are more frequent when faced with major corporate decisions, which do not go through the normal procedures in corporate governance and undermine the rights of minority shareholders 1146 . Secondly, the controlling shareholder interfered with the normal decisions of the company in terms of environmental protection and fair competition, without listening to the advice of other shareholders, thus exposing the company to litigation disputes 1147 .

601.

Reasons. -The reasons for the excessive engagement of controlling shareholders in unlisted FHCs will be considered here in the context of the structure of Chinese company law and the arrangements for corporate governance. Under Chinese company law, there are two types of unlisted companies: limited liability companies and limited companies by shares established by promotion 1148 . There are several disadvantages to the governance of these two forms of company. First, Chinese company law is designed along the pathdependency lines as a uniform model for the establishment of limited liability companies that fails to meet practical needs 1149 . Compared to listed companies, unlisted companies, although small, are relatively closed and not subject to extensive oversight, and their governance is more complex. The design of company law, however, is relatively simple.

Secondly, some scholars believe that a company limited by shares established by promotion is still essentially a limited liability company and that such provisions of the company law are artificially set and do not consider the real needs 1150 . Whether it is a limited liability company or a company limited by shares, the original legislative intent of the company law was to reduce legal interference and give shareholders greater autonomy 1151 . Indeed, for smaller companies, this legislative idea is correct. But from a realistic point of view, both types of company have developed far beyond what the legislator had in mind at the time.

In the case of the pilot FHCs in China, both Everbright Group and Ant Group are not small-scale enterprises; they are the parent companies of many listed companies and have become giants among companies. The regulatory needs of these types of companies should not be weaker than those of listed companies at least. 

606.

The engagement of the controlling shareholder. -In the case of state-owned FHCs by shares, the thinking on controlling shareholder participation is mainly aimed at preparing for future reforms, as they are now in a transitional phase. And given the special characteristics of SOEs, they should pay attention to the design of controlling shareholder engagement at the early stage of their future move towards a mixed ownership model, to avoid the excessive interference that exists in the areas of RPTs, environmental protection, and fair competition. In this regard, the following questions will be discussed.

First, is the choice between listing in China or overseas? An overall listing of an FHC encompasses not only listed companies but also unlisted companies. In the context of corporate governance, the restriction on the participation of controlling shareholders has the following main implications. First, it helps to improve the internal governance mechanism of shareholders of FHCs. Among the current FHC pilots in China, there are four companies 1162 , both listed and unlisted, that qualify as mixed ownership FHCs, three of which are non-state mixed ownership enterprises, while CITIC Group 1163 is a state-owned limited company by shares. In the corporate governance of some companies, there is not a complete separation of ownership and operation between management and controlling shareholders. The position of management should then be given more importance in future developments, which will help to improve the internal governance mechanism. Secondly, about the reform measures adopted in these FHC pilots, this will provide experience for the future development of governance codes for FHCs in China. One of the important reasons 1162 These are CITIC Group, Ping An Insurance, Ant Group and Suning.com. It should be noted that CITIC Group is still registered as a wholly state-owned company in mainland China, but it is listed in Hong Kong. 1163 Although the Chinese government approved China CITIC Financial Holdings Limited which is a subsidiary of CITIC Group to become an FHC in 2022, this subsidiary is still in the preparatory stage and has not actually been established. Therefore, the analysis in this thesis will still be conducted with CITIC Group as the main entity.

for the criticism of the governance of listed companies in China is the ineffectiveness of corporate governance. Reform is difficult. But the corporate governance guidelines for Chinese FHCs have not yet been started. Therefore, a study of these pilot companies at this time will provide a valuable reference for the future, which will lead to the establishment of an effective governance code for FHCs in China.

609.

The way of reform. -From the perspective of limiting the engagement of controlling shareholders, then, the future governance reform approach for non-state mixed ownership FHCs is manifested in two main areas.

The first is for the governance of shareholder agreements. One of the most important forms of shareholder engagement is the shareholders' meeting. In the context of Chinese law, then, an important right to limit the engagement of controlling shareholders is the exercise of the dissenting shareholder's right to request share repurchase 1164 . The shareholders'

agreement is an effective way to reconcile the controlling shareholder with the minority shareholder approach in this process. Under Chinese company law, when a shareholder votes against a resolution at a shareholders' meeting, he or she can request the company to buy back his or her shares at a reasonable price 1165 . However, an important question here is whether shareholder agreements in FHCs need to be prudentially regulated? In principle, a shareholders' agreement is a contract between shareholders, which is an expression of their freedom. But in Chinese current FHCs, the current trend of reform is to promote a diversified shareholding structure. But when minority shareholdings are acquired, this will only increase the controlling shareholder's share at that point and will hardly have the effect of limiting the controlling shareholder's engagement. Therefore, the governance of shareholder 1164 Article 74, Chinese Company Law. According to this article, for shareholders who voted against the resolution of the shareholders' meeting, they may request the company to acquire their shareholding at a reasonable price when the matter of these votes relates to three circumstances: firstly, when the company has not distributed profits to shareholders for five consecutive years and the company has made continuous profits for those five years and the conditions for distribution of profits as stipulated in this Law are met; secondly, when the company merges, separates or transfers its main property; thirdly, when the period of operation stipulated in the articles of association of the company expires or other reasons for dissolution stipulated in the articles of association arise and the shareholders' meeting adopts a resolution to amend the articles of association so that the company survives.

1165 Ibid.

agreements is an important task in the future corporate governance.

Second, reforms to management incentives. An important reason for the lack of adequate control by controlling shareholders in Chinese corporate governance is the lack of incentives for management. It is mainly manifested in the incentives of the independent directors and the supervisory board. Some scholars have suggested that the supervisory board should be abolished, and the board of directors should perform the supervisory function 1166 ; in addition, the past part-time approach for independent directors should be abandoned and full-time incentives should be used to employ independent directors 1167 . This reform includes both financial and non-financial incentives 1168 . In FHCs, it is also an important reform proposition. FHCs, the thesis has analysed its main problems and the future direction of reform 1169 . The analysis here is an extension of the analysis. Through the analysis here, this thesis seeks to answer a fundamental question: why excessive engagement of controlling shareholders necessarily needs to be reformed. The thesis has identified an excessive engagement of controlling shareholders in Chinese FHCs, and therefore it is expected to change. It is logical.

But it could also go on to be asked: is it a must to make changes? Can it maintain the status quo? In fact, many issues are left on the back burner, even though it is maybe wrong. For example, environmental pollution needs to be tackled, but it exists all the time. Thus, §2 is a reflection on the explanatory logic of §1, and this requires a return to some of the underlying theories in the protection of shareholders' rights.

612.

Plan. -As a result, it needs to be rethought some of the theories underlying corporate governance. These include the principle of shareholder equality (I) and the understanding of control (II).

I. Revisiting the Principle of Shareholder Equality

613.

Reasons. -Why is it important to focus on the principle of equality of shareholders in FHCs? It is a fundamental explanation for limiting the participation of controlling shareholders. The thesis identified the problems associated with excessive engagement by controlling shareholders and therefore it is proposed to reform 1170 . It is sound logic. But why must corporate governance be reformed when it is problematic? Although there are problems with corporate governance, it is not always necessary to reform it. For example, it can be found that government capital in state-owned enterprises may pose some transparency problems, but there are also valid reasons for this, so reform is not always necessary. But when issues of corporate governance violate fundamental principles in a market economy, it is necessary to reflect on them. And the principle of shareholders equality is the basis for the proper management of the relationship between controlling and minority shareholders in an FHC in a market economy 1171 . The analysis of corporate governance and the proposed reforms are also aimed at better protecting the realisation of this principle.

614.

Plan. -To provide a comprehensive analysis of the principle of shareholders equality in Chinese FHCs, a comparative approach will be taken here to present the interpretation of the principle of shareholders equality in jurisdictions other than China respectively, (A) to reflect on the relationship between equality of shareholders and majority rule in the reform of Chinese FHCs. (B) It is important to explain that this principle has not been specifically addressed, despite the specific analysis of the governance and regulation of FHCs in other jurisdictions. Instead, the analysis here is valuable for the Chinese issue. Therefore, the thesis has devoted the analysis to the principle of shareholders equality in other jurisdictions.

A. The Interpretations on the Principle of Shareholder Equality from Jurisdictions beyond China

615.

Concept. -In jurisdictions outside of China, the principle of equality for shareholders can be found in their legal systems 1172 . In general, the principle of equality of shareholders is one of the fundamental principles of the corporate system, which not only means that different shareholders should be treated equally, but also that the same information should be provided to different shareholders 1173 . However, it can be found that the law is relatively concise in its formulation of the principle of equality of shareholders. In general, it consists of two aspects: being treated equally in terms of shareholder status; and being treated equally in terms of the information provided. To recapitulate, it should be equal treatment in terms of shareholder engagement.

In this regard, it is useful to look to jurisprudence for a better understanding of this principle. In a US case from 1995 1174 , the judges held that shareholders have the same rights to remedies against infringements of their rights by the company and should be treated 2002 1175 , where the judge held that the decision of the majority shareholder based on a majority vote was also an expression of the principle of shareholders equality, which did not violate the principles of shareholders equality and transparency under French law. It can also be understood as the principle of proportionality or geometric equality to which Professor Drummond refers 1176 . This case in French law is an important reference for the governance of controlling shareholders in Chinese FHCs.

616.

Innovation. -Based on this principle, many jurisdictions have introduced innovations in corporate governance, such as dual-class shares, preference shares, and so on.

Among the more controversial of these are dual-class shares. One of the more controversial of these is dual-class shares, and the thesis therefore analyses this innovative mechanism here to better understand the principle of shareholder equality. The thesis has analysed the development of this system in different jurisdictions, and it is seen that the controversy has not ceased 1177 .

Proponents of this theory generally argue that dual-class shares can attract international investment and improve local financial competitiveness through their flexible design of the voting rights system 1178 . Opponents, on the other hand, argue that such a system violates the right to shareholder equality. So, the question that arises at this point is why many jurisdictions still choose to have a dual-class shares if it infringes on the right to equality of shareholders? Is this an innovation or a step backwards?

For an explanation of the issue, perhaps the shift in the HKEx's attitude towards dualclass shares may provide a compelling perspective. Prior to 2018, the HKEx did not recognise such a system 1179 . The key reason for this change in attitude was the loss of considers the specificity of the French government's shareholders. Therefore, it can be concluded that the principle of shareholders equality should be treated in a way that considers not only the equality of rights but also the equality of obligations of shareholders.

The principle of equal rights for the same share confers the same voting rights on shareholders in the same share, but different shareholderships may have different obligations when voting. For example, a government shareholder's vote requires consideration of the national interest, which is an obligation of the government shareholder, but other shareholders may not be required to make such considerations. It may then be possible to make appropriate adjustments to rights when obligations are not equal. It is one interpretation of the concept of shareholder equality.

Next, whether democracy can be an erosion of equality? Despite the doubts, it seems to be recognised by company law, for example in the case of preference shares. The preference share regime itself can also be seen as a different interpretation of the principle of shareholder equality, but the law and corporate governance respect the views of shareholders when they redefine it through shareholder agreements. Why? It can be believed that shareholder equality is a right of shareholders, but that shareholders are free to dispose of this right to equality. When shareholders agree to adjust their equality rights, it is important to respect the shareholders' free choice.

617.

Conclusion. -The principle of shareholder equality is a concrete concept that should not be interpreted in the abstract, but rather defined in the context of law and corporate governance. The creation of a dual-class shares is an innovative approach to the principle of shareholder equality. In this concept, the rights and obligations of different shareholders should be compared to explain equal treatment in equal circumstances. Shareholders have the right to dispose of their rights freely, and it is necessary to respect the freedom to dispose of the equal rights of shareholders in a democratic manner. Therefore, on this basis, it can be believed that the reasonable participation of controlling shareholders based on control is justified. confirmed the application of this article in judicial practice, where the judge held that the prerequisite for shareholders to follow majority rule should be the genuine intention of the shareholders 1190 . Thus, under the « one share one vote » system in Chinese law, majority rule is itself an expression of the principle of shareholders equality. It is also affirmed in the French case law 1191 .

B. The Relationship between the Majority Rule and the

But the reason why the issue is raised here is that there are prominent Chinese legal scholars who, from the perspective of majority rule, support that Chinese law should affirm the controlling position of controlling shareholders and attach importance to the control constraints on controlling shareholders, thereby providing a clear legal basis for limiting the engagement of controlling shareholders 1192 . It is reasonable when considered from the overall perspective of corporate governance in China. For FHCs in China, however, it has been echoed in the « TMSAFHC ». However, under the Company Law, exceptions to the majority rule can be agreed in the shareholders' articles of association. It essentially grants shareholders the freedom to adjust through the internal mechanisms of corporate governance.

However, in the case of FHCs, the shareholders' articles of association are subject to review and approval by the People's Bank of China 1193 . Therefore, the internal mechanisms for the protection of shareholders' rights are also subject to regulation.

II. The Boundaries of "Control" over Controlling Shareholders

621.

Reasons. -In the future governance of Chinese FHCs, the relationship between controlling and minority shareholders should be seen as an important governance direction for future development, if equality of shareholders is ensured. It is an inevitable requirement for the governance of an FHC with a high concentration of equity. To this end, the thesis should reflect on the boundaries of the controlling shareholder's right to control.

622.

Plan. -In the context of the reform of Chinese law, and to understand more specifically the control relationship in FHCs, the thesis will explain here two aspects. Firstly, the thesis will analyse control and abuse of rights in Chinese FHCs. (A) Secondly, the thesis will also analyse the relationship between the control relationship and the fiduciary duties of the controlling shareholder. (B)

A. The Relationship between "Control" and Rights Abuses

623.

Why reflect on the issue? -The issue is important as it relates to the future reform of corporate governance in China. The thesis analysed that the main problem in the governance of Chinese FHCs is the excessive engagement of controlling shareholders and explained some specific directions for future reform1194 . In addition, the thesis argued that the rationality of controlling shareholder control is based precisely on the principle of shareholder equality1195 . At this point, the thesis reflects on a foundational issue, which concerns the relationship between control and abuse of rights in Chinese FHCs.

Chinese scholars advocate the affirmation of the controlling shareholder's control position in corporate governance, along with strict monitoring of them 1196 . The reasons for this are considered by most of the literature to be the abuse of rights by controlling shareholders and the protection of minority shareholders' rights. It is certainly in line with the trend in corporate governance in China and other jurisdictions. However, there is perhaps a logical gap here as to why controlling shareholders' control must lead to abuse of rights.

The thesis does find some evidence of this through case law 1197 , but this does not seem to prove a necessary relationship, which would seem to require statistical evidence. A huge amount of data analysis would require disclosure by the regulator to be available, but the thesis has found no such statistics at present. Therefore, it can be only proved by logical deduction.

It cannot be believed that control rights necessarily lead to an abuse of rights. According to this theory, the thesis can assume that an FHC achieves good governance when its governance meets the requirements of the corporate governance code.

Even if it does have abuses of rights, it is difficult to detect. This interpretation seems to be recommendable. And it provides a truly definitive standard for social practice. And there is no such thing as the best governance, only better governance.

624.

Do rights abuses have to be governed? -From a legal perspective, it seems to be a naive question, as it is normal to regulate the abuse of rights. But does the abuse of rights really have to be regulated? Perhaps not. On the one hand, it may be ungovernable due to regulatory or corporate governance deficiencies, which are part of the system's loopholes.

Through the lens of the economics of law, rules are made with society in mind rather than a particular interest group. Corporate governance can add value to a company, but when reforming corporate governance, it is important to consider the appropriate governance tools and standards. Sarbanes-Oxley in the USA was very influential, but it did not solve all the problems 1202 . On the other hand, there may be some merit in the abusive use of rights, which exposes the problems of society while promoting innovation and revolution. And as the jurisprudence explains 1203 , legal intervention is only appropriate when the conflict has been exacerbated to a certain extent.

625.

Conclusion. -Through these arguments, it can be found that control does not always lead to abuse of rights, and abuse of rights does not always lead to legal intervention, either Transfer System (NSMTS) provide for the fiduciary duties of controlling shareholders.

Among the FHC pilots studied, the only ones listed in Mainland China are Ping An Insurance and Suning.com. None of the current FHC pilots are listed on the NSMTS. Therefore, it is valuable to analyse the fiduciary duties of controlling shareholders, which is one of the fundamental reasons used to explain the restrictions on controlling shareholder engagement.

In addition, control abuse does provide a counter-standard to the boundaries of controlling shareholders' control. It is a reasonable explanation of the boundary of control by reflecting on the behaviour of the controlling shareholder. And another perspective can be analysed from the perspective of rights and obligations. While controlling shareholders enjoy control, they are also required to assume the necessary obligations. It means that when they do not fulfil their obligations properly, they should be held responsible for them. 范) » 1210 in the Chinese legal system. Its model is closer to the soft law model. However, it is impossible to see it elaborated on the « comply or explain » principle, so there may be some differences between it and the soft law path.

In addition, in the pilot FHCs, there are non-listed companies in addition to listed companies, and there is currently no legal document to clarify whether the controlling shareholders of non-listed companies have fiduciary duties. And it should be improved in the future.

628.

Conclusion. -The controlling shareholder of a listed FHC in China has fiduciary obligations, which are legally binding and based on corporate governance codes, in addition to control rights. However, for controlling shareholders of unlisted FHCs, this will need to be refined in the future. Although the thesis is addressing the internal protection mechanisms of corporate governance at this point, under Chinese law, the governance code of listed companies is made legally binding. It is therefore an important feature of the internal mechanism for the protection of shareholders' rights in Chinese FHCs.

Section 2 -Rethinking the Engagement of Minority Shareholders

629.

Importance. -Regarding the protection of shareholders' rights in Chinese FHCs, the participation of controlling shareholders is one of the important aspects, while the protection of minority shareholders' rights is another angle of analysis. In fact, as a relatively weak party in corporate governance, the protection of minority shareholders' rights has always been one of the core concerns. It is also reflected in the case of FHCs. However, it is important to note that among Chinese FHCs, the mixed ownership model and state-owned shareholding FHCs are at the centre of attention. In the pilots FHCs studied, it does not include wholly state-owned companies, where the state is the sole shareholder and naturally the issue of minority shareholder rights protection does not arise.

630.

Plan. -There are two perspectives that are of great interest in the governance of In the jurisdictions studied, it is hard to find a similar situation. 

I. Rethinking the Role of Communist Party of China

633.

Overview. -The role of the CPC is a crucial topic in the construction of a mechanism for the protection of shareholders' rights in Chinese FHCs and is therefore specifically discussed here. Regarding the governance of FHCs, China does not currently issue a specific governance code or similar document. However, it can be analysed in terms of the types of FHCs. From the perspective of a listed FHC, Chinese current corporate governance codes can be applied therein. From the perspective of an unlisted FHC, Chinese governance documents for unlisted companies can also provide a reference, such as the Code of Corporate Governance for Banking and Insurance Institutions, which is still in draft form.

In addition, the Chinese FHC regulation released in 2020 also contains a specific explanation of the governance of FHCs 1220 .

634.

Plan. -To provide a detailed argument for the overview, two debates on the role of CPC will be analysed here from a theoretical perspective (A) and four pilot FHCs in China have been selected for analysis from a practical perspective (B). codes to explain the role of the CPC in this. According to the explanation of the concept of an FHC, an FHC usually exists in the form of a parent company, whose subsidiaries may be banking and insurance institutions 1227 . However, the governance model for the subsidiary may not be suitable for the governance of the parent company, which is not in line with the governance principles of consolidated regulation. Moreover, judging from Chinese current legislation on governance codes for bancassurance institutions, the future governance of Chinese FHCs may also be interpreted in accordance with the distinction between stateowned enterprises and non-state-owned enterprises with respect to the role of the CPC. In SOE governance documents 1235 . On a theoretical level, it does reduce the intervention of minority shareholders or other stakeholders in the implementation of sustainability policies.

A. The Theoretical Explanation on

However, its effectiveness relies on sound information disclosure. And China currently lacks a more consistent solution in terms of sustainability disclosure standards for FHCs.

Therefore, the role of the CPC in the sustainability success of FHCs is something that needs to be supported by more evidence in the future.

637.

Conclusion. -In the governance of Chinese FHCs, the role of the CPC is differentiated according to state-owned enterprises and non-state-owned enterprises. In state-owned enterprises, regulators tend to position that the CPC as a leader, while in nonstate-owned enterprises, the CPC is more likely to be a participant. However, this institutional arrangement still requires more evidence to support a valid conclusion as to the achievement of the goal of shareholder rights protection. To this end, improving the disclosure system is an important step to take now. The advantage of such a system for minority shareholders is that it significantly reduces the cost of protecting minority shareholders' rights. And it has been argued earlier that the cost of expensive litigation is often a significant aspect of the process of defending the rights of minority shareholders. Moreover, private minority shareholders are often not in a strong enough position to win a lawsuit against government shareholders and executives.

B. The Practical Explanations on

However, in the case of state-owned FHCs, whistleblowing by minority shareholders is convenient and it saves a few costs, including legal fees. It is the job of the disciplinary and inspection authorities to investigate and collect evidence from those who have been reported.

There is currently no typical company in Chinese FHC pilot. However, according to Everbright's 2018 disclosure, its next reform will probably be towards an FHC with a mixed ownership model 1249 , so it can be refered to Everbright's case for analysis. In its social responsibility report disclosed in 2020, it can be found that the Discipline Inspection Committee has become a member of its group structure 1250 . In terms of the disclosure of disciplinary work, in 2015, a total of 2,504 people in the Everbright Group were subject to disciplinary inspection 1251 . It also illustrates the seriousness of corrupt practices in a stateowned FHC. Although the Everbright Group is not yet listed, so the effect of minority shareholder rights protection cannot be directly demonstrated, minority shareholder rights protection is indeed a key concern it needs to focus on in its future mixed ownership reform.

646.

Disadvantages. -Although under Chinese law, in the case of state-owned FHCs, the CPC provides a special form of relief for the protection of minority shareholders' rights.

However, from the perspective of minority shareholder rights protection, it can be found that there are some shortcomings in this system. It is manifested in two specific ways.

First, the responsibilities of the CPC are not clear. 

649.

Assumptions. -There is not a suitable case to explain the role of the CPC in nonstate FHCs in China, either in China or in other jurisdictions. However, the Chinese government is encouraging non-state FHCs to take active measures to play the role of the CPC, so this will be more dependent on internal innovation by non-state FHCs and is not a mandatory requirement. However, the thesis has identified the existence of the CPC in all current non-state FHCs. Therefore, there is no point in discussing whether the CPC should exist, given the fact that they already exist. Perhaps it can be made full use of the existing mechanisms to play an active role in the protection of minority shareholders' rights.

Therefore, it is believed that a special department for the protection of minority shareholders' rights could be set up within the CPC. It is mainly based on the following reasons.

Firstly, it is mainly inspired by the French L'association de défense des actionnaires minoritaires (ADAM). China does not currently have an association dedicated to protecting the rights of minority shareholders. But the idea of ADAM implies that an organisation dedicated to the protection of minority shareholders would be valuable. governance of FHCs, the relationship between shareholders and management cannot be ignored. In building an internal mechanism for the protection of shareholders' rights in Chinese holding companies, the continuous optimisation of the corporate governance structure is an effective means of resolving such conflicts.

652.

Plan. -To justify the analysis, this section will address the Board of Directors (I)

and the Supervisory Board (II) separately. In the optimisation of the Board of Directors, the evaluation mechanism is an important reference. In the case of the Supervisory Board, the most important objective in the governance of Chinese FHCs is to enable the Supervisory Board to truly perform its supervisory function. However, the problem with the Supervisory Board is that it is not sufficiently supervised, so the necessary reforms are advocated.

I. Rethinking the Optimisation on Evaluation of the Board of Directors

653.

The issue of board evaluation. -It is argued for the assessment of boards of directors of FHCs in other jurisdictions, explaining when, what and by whom the assessment is carried out. While it is agreed that there is no « one-size-fits-all » model, it can be found that the assessment of the board of directors of an FHC requires a detailed standard that requires not only hard law intervention, but also soft law involvement1258 . It is also a very important issue in Chinese law. Unfortunately, however, it can be found that Chinese law lacks clear criteria for the assessment of the board of directors of an FHC and given that the Chinese corporate governance code is defined more as a hard law standard1259 . So, for the time being, the soft law path is still lacking.

654.

Plan. -Board evaluation is an important tool for addressing the long-standing issue of trust between shareholders and management in proxy problems, but board evaluation is also a very ambitious project. The thesis focusses on just two of the more salient issues. One aspect concerns the assessment of the independence of independent directors, (A) and the other concerns the assessment of directors' duty of loyalty and diligence. (B)

A. The Evaluation Optimisation of Independent Directors' Independence

655.

Deficiencies. -Through the analysis of corporate governance codes in other jurisdictions, it can be found that the independence of independent directors as well as the assessment are very important elements 1260 . In 2020, the People's Bank of China issued a regulatory scheme for FHCs, followed in 2021 by regulations on the supervision and management of directors, supervisors, and senior management of FHCs 1261 . However, it can be found that the assessment of directors will be dependent on the PBOC and its branches 1262 .

As a result, supervision will be the main way in which independent directors of FHCs will be assessed. At this point, another question arises as to what role the internal mechanisms of corporate governance will play in the assessment of independent directors of FHCs. In Chinese law, it still seems to be a research gap.

656.

Reasons. -Currently, China lacks a corporate governance mechanism for evaluating the independence of FHCs. And the regulation of FHCs in China has just started to be legislated in 2020, while the corporate governance mechanism is dependent on more commercial practice. So, perhaps this will still take time.

But why is it believed that corporate governance practices are superior for evaluating the independence of FHCs? On the one hand, it is derived from the experience of other jurisdictions in relation to the independence evaluation of independent directors, as it has been repeatedly verified. On the other hand, it is also the spirit of the legislation of the Chinese law.

Although it is believed that Chinese corporate governance code is a hard law, the current governance code provides for principle or incentive measures in relation to the evaluation of the independence of independent directors. For example, the corporate governance code for banks and insurance institutions, which is still in draft form, requires insurance institutions to establish an evaluation system for directors and supervisors 1263 , but it does not provide much clarity on how such an evaluation system should be established.

Therefore, it will rely more on the business practices and internal governance of banks and insurance institutions.

657.

Model selection. -From the experience of other jurisdictions, there are two main models for evaluating the independence of independent directors in terms of corporate governance codes: firstly, the European model. They have adopted very detailed evaluation criteria for the independence of independent directors, and this includes France and the UK.

It is considered to be a very rigorous evaluation model. Secondly, the US model. For the evaluation of the independence of independent directors, this model does not give detailed criteria in the corporate governance code, but only general descriptions and recommendations 1264 .

So, which model should be adopted for the evaluation of independent directors in Chinese FHCs? The European model may be a trend. And China has adopted the US model for evaluating the independence of independent directors, as evidenced by the governance codes of listed companies and commercial banks in China 1265 . However, in the recent code of governance for banks and insurance institutions, the independent directorship is explained in a special section and the requirements for independent directors are carefully defined 1266 .

1263 Article 90, Code of Corporate Governance for Bancassurance Institutions. According to this provision, bancassurance institutions should establish a sound system for evaluating the performance of directors, supervisors and senior management and conduct evaluations of their performance. Nevertheless, it needs to be recognised that the evaluation of independent directorship in FHCs has been given stricter rules at the regulatory level, which should also be given more innovation in the internal governance mechanism of the company, which relies on the disclosure of the evaluation system. In the case of state-owned FHCs, although the government is the shareholder, under the Chinese Constitution and the State-owned Assets Law, the Chinese people are the owners of state-owned assets and the government is the agent of the people, so the real shareholder is the Chinese people 1268 . Disclosure of the evaluation of the independence of independent directors is then an important way to protect the rights of shareholders. In non-state FHCs, the disclosure system is also an important way to protect the rights of minority shareholders due to the involvement of non-state shareholders.

658.

Conclusion. -China currently lacks a specific mechanism for evaluating the independence of independent directors of FHCs. In future corporate governance reforms, the institution in which he or she works and does not have a relationship with the bancassurance institution, its shareholders or the person in effective control that may influence his or her independent and objective judgment of the company's affairs. European model is more in line with the prudential standards of FHCs and the disclosure of the independent director' independence evaluation system is something that should be continuously improved.

B. The Evaluation Optimisation of the Directors' Duties of Loyalty and Diligence

659.

Problems. -There is some confusion in the current Chinese law regarding the duty of loyalty and diligence of directors of FHCs. According to the FHC regulations that have just come into force in China 1269 , they do not contain a description of the directors' duties of diligence and loyalty. However, a review of Chinese overall commercial legal system shows that directors' duties of loyalty and diligence are reflected in various legal systems 1270 . Thus, does it mean that directors of Chinese FHCs are not required to fulfil their duties of loyalty and diligence? Not really. Chinese FHC pilots include both listed and unlisted companies, banking, and insurance institutions as well as internet companies. From this perspective, then, all FHCs that meet certain conditions should follow the appropriate regulations and governance requirements. And the reason why there is no provision for the duty of loyalty and diligence for directors of FHCs is likely because the governance code on FHCs is still in its infancy and this still needs to be supported by more business practices.

However, in terms of the overall corporate governance system in China, the director evaluation mechanism is still very weak. In the code of governance for listed companies, the evaluation of directors' performance is encouraged in the hope that listed companies will be transparent in the evaluation of directors and report to the shareholders' meeting on the performance of directors 1271 . However, specific guidance is lacking. what appears to be a shift in the attitude of Chinese legislators on this regime. For example, the corporate governance codes for banks and insurance institutions, which are still in draft form, already contain some detailed requirements for the independence of supervisors. For example, external supervisors may not serve for more than six years cumulatively in a bank or insurance institution 1279 . It is a solution that considers the impact of the length of service on independence.

665.

Reform. -In the current absence of detailed guidance at the corporate governance level on the independence of supervisors of FHCs, Chinese legislators can work on two fronts.

Firstly, the factors that affect the independence of the supervisory board should be described in the future governance code for FHCs. It can be found that these are also factors that affect the independence of independent directors. China has already made new attempts to address the independence of independent directors in banking and insurance institutions, so the legislator could also make more progress in the design of the independence of supervisory directors in FHCs.

Second, the independence of the supervisory board is designed to absorb the current FHC regulatory pilots. And six FHC pilots have established supervisory boards. By examining the design of the supervisory boards of these six FHCs, it can be found that Ping An Insurance's actions in relation to the independence of its supervisory board are recommendable. According to its 2020 annual report, it discloses the report of the Supervisory Board and provides a description of the independence of the Supervisory Board, covering matters such as the company's compliance, the authenticity of financial reports, the use of funds raised, connected transactions, the internal control system, the implementation Board should be staffed and structured in such a way as to ensure that the Supervisory Board is able to perform its duties independently and effectively. Supervisors should have appropriate professional knowledge or work experience and be able to perform their duties effectively. Directors and senior management of listed companies shall not also serve as supervisors.

1279 Article 59, the Code of Corporate Governance for Bancassurance Institutions. According to this provision, the term of office of a supervisor shall not exceed three years and he/she may be re-elected at the end of the term. External supervisors may not serve for more than six years in aggregate at a bank or insurance institution.

of the shareholders' meeting, the evaluation of the performance of directors and the shareholders' dividend policy 1280 .

666.

Conclusion. -The design of the independence of the supervisory board of an FHC concerns its ability to make independent judgments in the supervision of corporate governance, and the supervisory board's failure to supervise has been widely criticised by researchers. Therefore, the future governance of FHCs in China should carefully regulate the independence of the members of the supervisory board, drawing on the practical experience of the current pilot FHC regulation to improve this system that affects the protection of shareholders' rights.

B. The Optimisation of Monitoring of the Supervisory Board

667.

Problems. -From the perspective of the governance of FHCs in China, the supervisory board assumes a monitoring function over management and is an important institution for the protection of shareholders' rights. However, it can be found that supervisory board oversight failures are not uncommon, and there is currently no mention of the design of supervisory board independence in the governance regulation of FHCs, which then means that supervisory board corruption is not entirely avoidable. A question that arises at this point, then, that is worth discussing is who will monitor the supervisory board? In the context of Chinese law, it can be found that there are perhaps two main routes: firstly, regulation; and secondly, disclosure. For regulation, the People's Bank of China and its branches are responsible for supervising the conduct of supervisors under the latest regulations in force regarding supervisors of FHCs in China 1281 . From a disclosure perspective, the code of governance for listed companies in China requires the supervisory committee to report to the AGM of shareholders on the performance of directors' duties and for disclosure by listed companies 1282 . From these circumstances, it can be found that there is little effective design in terms of internal corporate governance mechanisms for the monitoring of the supervisory board. The absence of monitoring can lead to corruption.

668.

Reforms. -Perhaps third-party enforcement strategies are the recommended corporate governance solution in situations where supervisory board oversight is ineffective.

Regarding these strategies, legal economists offer three options, namely the gatekeeper strategy, the « whistleblower » strategy, private incentives including reputational concerns or contractual arrangements 1283 . Certainly, the use of these strategies or some of them in a particular FHC depends on the circumstances of the company. An FHC may consider the specific evaluation by criteria such as efficiency, cost, comparative advantage, and so on 1284 .

In retrospect, it may take some time for these three strategies to be applied to FHCs under Chinese law. For example, in terms of the gatekeeper strategy, the 2019 Chinese Securities Law takes a very important step in this regard by requiring all financial and accounting documents of listed companies for the last three years to be audited 1285 . This gives accountants the role of gatekeeper in corporate governance, but such a strategy is not currently being introduced in terms of monitoring by the supervisory board. In Chinese law, accounting firms are currently primarily responsible for the audit of financial reports. So, is it possible in the future to audit corporate governance reports or supervisory board reports?

It is a strategy that can be looked forward to.

669.

Conclusion. -In the governance of Chinese FHCs, the supervisory function of the supervisory board is certainly a useful institutional design for the protection of minority 1282 Article 57, Code of Governance for Listed Companies in China. According to this article, the Board of Directors and the Supervisory Committee shall report to the general meeting of shareholders on the performance of their duties, the results of their performance evaluation and their remuneration, and the listed company shall disclose the results of the evaluation.

1283 KRAAKMAN (Reinier H.), « Gatekeepers: The Anatomy of a Third-Party Enforcement Strategy », Journal of Law, Economics, & Organization, 1, 1986, p. 56. 1284 Ibid, p. 55. 1285 Article 59, Chinese Securities Law. Under this provision, the regulator is required to review a company's initial public offering of new shares for which an unqualified audit report has been issued on its financial accounting report for the last three years. Prior to the amendment to the Securities Law, this provision did not include a reference to an "unqualified audit report". This paragraph is considered to have increased the requirements for certified public accountants.

shareholders' rights, but it is equally important for the supervision of the supervisory board.

While regulation can be a constraint on the supervisory board, the internal mechanisms of corporate governance should play a stronger role here. It can be expected to innovate on third-party enforcement strategies, using gatekeepers, whistleblowers, and various incentive schemes to create effective checks on the supervisory board. It is not only a measure to protect the rights of shareholders but is also in line with the prudential standards of FHCs. FHCs in the pilot, they have both listed and unlisted companies. Therefore, when presenting the proposals, the thesis differentiates and present them mainly in terms of the shareholding structure. This applies equally to listed and unlisted companies. In addition, it has been argued that the logic behind the need to reform the excessive engagement of controlling shareholders is that these issues are linked to some fundamental issues including the principle of equality of shareholders and the boundaries of control.

Conclusion of

Regarding the protection of minority shareholders' rights, the governance of FHCs in China needs to focus on both the role of the CPC and the governance structure. Firstly, the participation of the CPC in corporate governance is an issue that cannot be avoided in the current governance of FHCs in China, and one that needs to be addressed urgently. The role of the CPC as a leader in state-owned FHCs and as a participant in non-state-owned

FHCs has been demonstrated in the practice of corporate governance in the pilot FHCs. As for the protection of minority shareholders' rights, the participation of the CPC has both provided some new channels of protection, but there are also some shortcomings to be improved. In addition, the governance structure of Chinese FHCs breaks away from the traditional « one tire » and « two tires » structure, where the supervisory board and independent directors can co-exist. Therefore, Chinese FHCs should actively address the governance gaps in the current governance structure about the evaluation of the independence of independent directors and the evaluation of directors' duty of loyalty and diligence, as well as the challenges of supervisory board independence and monitoring of the supervisory board. Third-party enforcement strategies can play an effective role.

there will be correspondingly different findings. These will help to provide a more comprehensive and in-depth analysis of the current pilot FHCs in China.

672.

Plan. -This chapter will analyse the relationship between new technologies and the protection of shareholders' rights in terms of the responses of traditional FHCs (Section I)

and Internet FHCs (Section II) to new technologies respectively. Directors and the General Manager of an enterprise without a Board of Directors 1305 . Sixthly, exchanges and seminars on digital transformation will be organised 1306 . All these measures will directly or indirectly safeguard the rights of shareholders.

Looking at the situation of Chinese pilots FHCs, only China Merchants Group and Everbright Group have disclosed their measures towards digital transformation through their social responsibility reports. However, it can be found that their exploration of digital transformation is still in its early stages. For example, China Merchants Group is developing new products using new technologies 1307 , while Everbright Group is focusing on investing in digital products 1308 . Therefore, the results of digital transformation at the corporate governance level are still not obvious.

681.

Advantages. -It is interesting to note here that the body issuing the digital governance here is the SASAC. Among the five pilot companies, four of them have the SASAC as their shareholder. In wholly state-owned FHCs, the SASAC is the only shareholder, such as Beijing Financial Holdings Group, Shanghai International Group, China

Merchants Group, and so on. In mixed ownership FHCs, the SASAC is not a shareholder, but other government departments may be shareholders, such as the Ministry of Finance, which is a clear example in the case of Everbright Group 1309 . Clearly, the SASAC is at this point the regulator, but it is also the controlling shareholder of the wholly state-owned FHC.

And in a mixed ownership FHC, although the SASAC is not a shareholder, when the Ministry of Finance is a shareholder, this still amounts to the government acting as a shareholder. The government's promotion at this point is like the effect in a wholly stateowned company. So why should the government play the role of facilitator in the process of digital corporate governance? In traditional FHCs, the government acts as the controlling or sole shareholder. In digital corporate governance, China seems unable to find a path dependency.

The government acts as a facilitator, which is conducive to maintaining the principle of prudential regulation in FHCs, but at the same time it reflects the engagement of the controlling shareholder. In addition, the government's role in driving the digital transformation of FHCs through state power facilitates the quickest integration of relevant resources in China, thus ensuring that they can successfully achieve digital transformation.

682.

Conclusion An Insurance. The government-led model, on the other hand, is difficult to directly see the returns to government shareholders from the digital transformation, as many SOEs do not currently disclose their annual reports to the community. Therefore, it cannot be judged.

However, in terms of results so far, the company-led model has seen convincing results, while the government-led model is making slow progress.

686.

Conclusion. -For digital transformation, the company-led model is more flexible and proactive and has been recognised by the market in terms of its disclosure regime. This model will play a more important role in the digital transformation in the future.

II. To Improve the Competitiveness of Chinese Traditional Financial Holding Companies

687.

Legal definition of competitiveness. -In addition to responding to the trend towards digital corporate governance in China, traditional Chinese FHCs are embracing digitalisation in terms of shareholder rights protection, which is also intended to enhance their overall competitiveness. So, what is competitiveness? The term is explained by the French Ministère de l'Économie, des Finances et de la Relance. From a company's point of view, it refers to a company's ability to face competition, focusing not only on the price of the products it offers but also on their quality; in addition, it reflects a company's ability to face international competition 1312 . This definition is also shared by scholars 1313 .

Moreover, competitiveness may not be a legal term, but jurisprudence has explained its application. As an example, in a decision from Cour de cassation in 2019, the judge in France considered that maintaining competitiveness was a different concept to improving the outcome of competition and that the existence of competition was not a reason to dismiss an employee in a competitive economy 1314 . Thus, although there is no fixed legal concept of competitiveness, its application is limited by the law.

FHCs by shares or non-state-owned mixed ownership FHCs, the same applies to the traditional Chinese FHCs. In all of them, government shareholders are actively engaged in the governance of the company. From a legal perspective, digital transformation has a positive effect on the protection of shareholders' rights, which is mainly more evident in terms of shareholders' right to dividend. The thesis can use Ping An Insurance as an example for this argument, as it is the most active of the Chinese traditional FHC pilots in terms of digital transformation. The positive effect of digital transformation on the protection of shareholders' rights is reflected in two main areas.

First, sustainable competitiveness delivers long-term returns for shareholders.

Finance is an important core competency for the country. This view is mainly in the face of international competition. Ping An Insurance has released the Xinhua CN-ESG evaluation system in 2020 through AI technology1315 . It is the Chinese standard for ESG issues, and it can be found that Ping An Insurance is at the forefront of China in terms of investing and competing for the future of ESG. And it is in response to international competition, as proved by the three FHCs in other jurisdictions including France, the US and the UK that have already made significant investments in ESG1316 . In the context of economic globalisation, a digital transformation approach to sustainability competitiveness is an accepted approach for FHCs.

Secondly, competitive barriers can generate substantial and stable returns for shareholders. The concept of « competitive barriers » is a controversial one. Companies want to build barriers to competition to be competitive and to generate substantial returns, and intellectual property can often be an effective tool in this regard. However, competition and antitrust laws restrict barriers to competition. For example, in a CJEU case in2014 1317 , it was noted that whether a « Gentlemen's Agreement » constitutes a barrier to competition and thus restricts and undermines competition in a market depends not only on the content of the agreement, but also on the economic context. In the end, the judge found that « barriers to entry were not insurmountable » 1318 . However, it can be found that not all barriers to competition are restricted by law. From the perspective of Chinese Anti-Monopoly Law, the regulator has provided seven exceptions to monopoly agreements, one of which is for to which this digital transformation can improve the competitiveness of traditional FHCs.

Directly speaking, its contribution in terms of the company's financial performance is currently uncertain. But if the transformation is rejected, then the international competitiveness of traditional Chinese FHCs will decline, as digital transformation has become an international trend1323 . So, the outcome expected is to maintain at least the current competitive position through digital transformation, and ideally to achieve an increase in competitiveness. Secondly, in certain specific businesses, traditional FHCs can enhance their competitiveness.

Conclusion

On the one hand, traditional FHCs can maintain their existing competitive advantage through digital transformation. Among the pilot FHCs, Ping An Insurance and Everbright

Group have both made attempts in this regard. 

697.

Innovation. -Whether it is the company law or the code of corporate governance, there is already a basic framework for the governance structure of companies in China, which includes the board of directors, the supervisory board and the shareholders' meeting 1334 .

From the historical development of corporate governance in the world, two main models of corporate governance structures have been developed, including the one-tier system and the two-tier system 1335 . Although the Chinese corporate governance structure does not strictly follow these two models 1336 , it has been developed based on them. In a way, this may be an innovation in Chinese law, or at least it provides an alternative model of practice. According to this article, the election of directors and supervisors shall fully reflect the views of small and medium-sized shareholders. The cumulative voting system shall be actively implemented in the election of directors and supervisors at general meetings. Listed companies in which a single shareholder and persons acting in concert with him own 30% or more of the shares shall adopt the cumulative voting system. Listed companies that adopt the cumulative voting system shall stipulate the implementation rules in their articles of association.

1335 See supra, n° 584. 1336 The reason is that in Chinese listed companies, the supervisory board and the independent directors coexist. However, according to traditional theory, independent directors exist in the one-tier system, while in the two-tier system, the supervisory board performs the supervisory function of independent directors. 

698.

Plan. -Specifically, based on the perspective of shareholder rights protection, the research focuses on two improvements to the challenges posed by digitalisation to traditional FHCs, focusing on independent directors (A) and special committees (B).

A. To Reform the Composition of Independent Directors

699.

Reform. -The supervisory role of independent directors in protecting the shareholders of FHCs has been repeatedly discussed. The composition of independent directors is a key design for their independence. Therefore, for a traditional FHC's independent directors, the company should add people with mastery of technology and FHC operations to the independent directors, which places a requirement on the background of the independent directors. Therefore, the composition is relatively reasonable from the perspective of the independent directors' supervisory responsibilities.

700.

Reasons. -Why is this design proposed? The main reason is that it ensures the professionalism of the board's decision-making while protecting the rights of minority shareholders. According to the provisions of the Code on Governance of Listed Companies in China, there are three points of the duties of an independent director that are of concern.

Firstly, it exercises the general powers of a director as well as the special provisions in laws and regulations and the articles of association of the company 1337 . Secondly, it needs to exercise its powers independently, free from the of interested parties such as major shareholders and the actual controller of the company 1338 . Thirdly, it needs to protect the interests of minority shareholders and it needs to be proactive in fulfilling its duties when conflicts arise between shareholders and between directors 1339 . So how can a traditional FHC ensure scientific decision-making by its directors if no one among them understands the specific technical principles when it comes to the specific issues of digital transformation?

How to ensure that the interests of minority shareholders are protected? Moreover, it also signals to minority shareholders that the independence of independent directors cannot be guaranteed, which is not conducive to the development of FHCs and shareholder engagement.

701.

Effectiveness. -It can be supported to reform the current composition of independent directors in traditional FHCs, because it can be believed that it will help protect minority shareholder rights protection in the digital transformation as well as provide strong oversight of board decisions. But how effective is it? It would not be difficult to introduce someone with a technology background to the independent board. The question is whether this will work to protect minority shareholders.

Under the Code of Governance for Listed Companies, independent directors are required to report on their work to the AGM of shareholders on an annual basis 1340 . It protects the shareholders' right to information. But it is not enough. The regulators seem to be aware 1337 Article 36, Code of Governance for Listed Companies in China. According to this article, independent directors should be independent in the performance of their duties and should not be influenced by major shareholders, persons in actual control of the listed company or other organisations or individuals with an interest in the listed company. Listed companies should ensure that independent directors perform their duties in accordance with the law.

1338 Ibid.

1339 Ibid, Article 37. Under this article, independent directors shall perform their duties as directors in accordance with the law and safeguard the interests of the listed company and all shareholders, with particular attention to the protection of the legitimate rights and interests of small and medium-sized shareholders. Independent directors shall report their work to the general meeting of shareholders on an annual basis. In the event of conflicts among shareholders or directors of a listed company which have a significant impact on the operation and management of the company, the independent directors shall take the initiative to perform their duties and safeguard the interests of the listed company as a whole.

1340 Ibid, Article 36. See supra, n° 700.

of the importance of the issue. In the Code of Corporate Governance for Banking and Insurance Institutions, there are more detailed provisions in respect of the independence and functions of independent directors 1341 . Among other things, regarding the composition of independent directors, they shall in principle not be less than one-third of the total number of board members. In addition, there is a detailed enumeration of matters to be reported by independent directors at the AGM of shareholders 1342 . And when corporate governance fails and the independent director is unable to ensure independence, it should promptly report to the regulator 1343 . In addition, it sets out requirements for independent directors to be honest, independent, and diligent 1344 . These requirements for independent directors are indeed more stringent, specific, and detailed than the other four current corporate governance codes 1345 in China, but how effective are they? It will require future analysis based on case law.

702.

Conclusion. -For traditional Chinese FHCs, it is a recommended attempt to recommend people with technical backgrounds to the composition of independent directors.

However, its effectiveness is dependent on future judicial practice. In the existing corporate governance in China, only the number and proportion of independent directors are specified, but no recommendations are provided on the specific background of the members, which is something that needs to be refined and refined in future corporate governance. In the case of FHCs, the Chinese pilots have both listed companies and banking and insurance institutions for the corporate governance codes. Then, if looking at the corresponding they may appear to be designed differently in different companies.

Then, it may be prompted to think about the development of a governance code for FHCs.

Among the traditional Chinese FHC pilots, the one with the most representative specialized committee in terms of digital transformation is Ping An Insurance. Firstly, specialised committees help the board of directors to make professional decisions in business decisions, which helps to reduce the chances of shareholders' rights being compromised.

Secondly, specialised committees can also monitor corruption in the board of directors in the context of digital transformation, mainly because of the presence of independent directors on the committees 1352 , whose important function is to monitor.

Thirdly, the specialised committee may also be responsible for managing the risks According to this provision, major decisions of listed companies shall be made by the general meeting of shareholders and the board of directors in accordance with the law. The controlling shareholder, the de facto controller and their related parties shall not interfere with the normal decision-making procedures of the listed company in violation of the laws and regulations and the articles of association of the company and shall not prejudice the legitimate rights and interests of the listed company and its other shareholders.

2018 1356 .

In addition, from the perspective of historical analysis, the corporate governance standard is in a state of flux with respect to the views of professional committees. For example, compared to 2002, the « code on governance of listed companies » in 2018 has a view on the establishment of an audit committee, which it considers mandatory for listed companies 1357 . In contrast, the version in 2002 took a recommended approach to the establishment or non-establishment of an audit committee 1358 . So, since the corporate governance code is open to the design of specialised committees, it is entirely possible that in the future, for the digital aspect of specialised committees, it could appear in the future corporate governance code.

Finally, this thesis does not support such a proposal in a corporate governance code.

The reason is that corporate governance codes in China are tended to be hard law 1359 . If these requirements are mentioned in the corporate governance code, listed companies may not breach them. However, not all listed companies have the need to establish such a committee.

So, for such listed companies, this may create a pressure, which does not necessarily benefit the shareholders. Therefore, a « one-size-fits-all » approach is not desirable in this model.

And corporate governance codes are not only for FHCs, but they are also still valid for other types of companies as well. Therefore, it may be better to leave it up to the company to decide whether to set up a specialised committee on digitisation in a non-state mixed ownership FHC. However, if a specific FHC governance code is developed, then this committee can be mandated. Under this provision, the board of directors of a listed company may establish specialized committees on strategy, audit, nomination, remuneration and appraisal in accordance with the relevant resolutions of the general meeting of shareholders. The members of these committees shall be composed entirely of directors. The audit committee, the nomination committee and the remuneration and evaluation committee shall have a majority of independent directors and shall be the convenors. At least one of the independent directors of the audit committee shall be an accounting professional.

Conclusion

1359 Ibid.

a positive role in helping traditional FHCs to achieve digital transformation and protect shareholders' rights, and some FHCs have already made useful explorations and proven themselves in this regard. However, for different types of traditional FHCs, it should be treated differently as to whether to establish a specialised committee on digitalisation. A onesize-fits-all approach is not necessarily conducive to shareholder rights protection. infrastructure is an important tool for FHCs to protect shareholders' rights in the context of new technologies. Secondly, to build a mechanism for the protection of shareholders' rights, the FinTech infrastructure is also a fundamental condition for that mechanism. In the context of new technologies, the FinTech infrastructure is an indispensable tool for the resolution of these conflicts. For example, the blockchain voting approach promoted by some companies, which does go some way to resolving some of the long-standing disputes that exist in shareholder rights to vote. But the implementation of this solution relies on the company having the relevant supporting measures for blockchain technology. Otherwise, it will be empty talk.

II. To

710.

Plan. -And to demonstrate the importance of this point, this section will be discussed separately from the perspective of both case study (A) and theoretical analysis (B). with government shareholders playing an important role. Therefore, it is a must to analyse the situation in the context of the current traditional FHC pilots in China.

716.

Recommendations. -FinTech infrastructure is a huge project, which requires huge human, material, and financial resources. In the case of wholly state-owned FHCs, their only 1383 Ibid. 1384 For their definitions, see supra, n° 599.

shareholder is the government. So, to a certain extent, the state treasury has supported them to build the FinTech infrastructure. However, in the context of mixed ownership, traditional FHCs need to bring in natural person shareholders and collective shareholders. It is an interesting phenomenon. French jurist Bruno Oppetit consider that the concept of a legal person is neither a social reality nor a legally created reality 1385 . If the concept of legal person is a rather subjective one, then there is a justification for this aggregation of different types of shareholders in the context of the mixed ownership reform of Chinese companies. Then it requires reference to all shareholders' proposals when dealing with FinTech investments, which is necessary in a model with a concentrated shareholding structure. The traditional FHC pilot then needs to focus on two issues: firstly, how to avoid the rights of minority shareholders being infringed in investment decisions regarding FinTech infrastructure?

Secondly, how to encourage long-term shareholder participation? And FinTech infrastructure is an investment in the long-term interests of shareholders.

As to the first question, in the context of mixed ownership, what needs to be considered here is how to avoid the infringement of minority shareholders' rights in the transformation of state-owned FHCs. In the jurisprudence, it can be found that government shares can abuse control in other jurisdictions 1386 . And in the process of reforming Chinese SOEs, it can be found for at least 650 cases involving disputes over minority shareholders' shareholdings 1387 . Taking a 2016 decision in China as an example, in which the judge referred to four key issues that mainly exist in the equity reform of SOEs: the nature of employee equity after the equity reform of state-owned enterprises; the fairness of shareholder equity transfers within the company; information disclosure of non-listed companies; and the relationship between the actual value of equity and the demonstration of fairness in the equity transfer process 1388 . These issues will also be encountered in the mixed 1385 WICKER (Guillaume), « La théorie de la personnalité morale depuis la thèse de Bruno Oppetit », dans Études à la mémoire du Professeur Bruno Oppetit, Paris, Litec LexisNexis, 2009LexisNexis, , p. 698. 1386 Ibid. 1387 The figures are the result of statistics based on the jurisprudence on Itslaw(无讼案例).

1388 Huang Shujuan v. Zhang Zhining (黄淑娟诉张智宁,广西壮族自治区南宁市(地区)中级人民法院 ownership reform of FHCs. So how do you come to ensure the rights of minority shareholders in the process of digital transformation? It is a complex issue. For these are some of the issues that have been continuously studied in the reform of Chinese SOEs. And in the digital context, the key to solving these issues remains greater transparency. It requires active action by government shareholders. For Chinese SOEs, there is an urgent need to improve the transparency disclosure standards for unlisted companies.

For the second issue to be resolved, it needs to be taken forward within the model of company law and corporate governance codes. Specifically, as a long-term investment, how should losses be addressed if they occur? A deeper question here is whether a long-term stable investment is required? As a long-term investment plan, it is normal to incur losses in the short term. But from the perspective of business decisions, investment losses can affect long-term engagement of shareholders. Therefore, in the digital transformation of a stateowned mixed ownership FHC, it is necessary for the Chinese government shareholders to set up a special fund on long-term shareholder engagement to ensure long-term shareholder participation. It has the advantage that the FHC will not have a dramatic impact on longterm shareholder engagement due to changes in performance, and it reduces the cost of ongoing communication with minority shareholders in the context of mixed ownership FHC shareholding reform. It is an economical and stable approach.

717.

Conclusion. -FinTech infrastructure is a long-term investment for traditional FHCs, which requires a well-designed system in corporate governance to ensure its sustainability.

Ping An Insurance provides a good model due to the diversity of shareholding structures in Chinese FHC pilots, but this may not be appropriate for all companies. In the future, traditional FHCs in China should continue to work on improving disclosure standards regarding digital transformation, exploring models for managing sustainability, including dedicated funds, and innovating mechanisms to protect shareholders' rights from internal mechanisms.

(2016)桂 01 民终 352 号民事判决书).

attention, here the thesis focuses on Internet FHCs, whereas the thesis focused on all current types of FHCs. Second, in terms of the topic of focus, here the thesis focuses on the ways in which the CPC is involved and the responsibilities in business decision-making, whereas the thesis explores the status of the CPC and the relationship with the protection of minority shareholders' rights 1398 Therefore, the focus of the study is different, but the thesis can still consider this discussion of the CPC in Internet FHCs as complementary to the discussion in the previous paragraphs 1399 .

722.

Plan. -To better explain this relationship, two key issues will be analysed. the perspective of textual analysis, it would indeed be inconsistent with company law. But the reality is that these enterprises have not been penalised for this. Therefore, the participation of the CPC in non-state-owned enterprises is ambiguous in real life. In the case of Internet FHCs, these same issues need to be addressed.

As to whether the CPC should be engaged in the governance of Internet FHCs, there enterprise argued that the government had no basis for imposing an administrative penalty on it. And it argued that the commercial bank had been inspected by the CPC and had not violated the government's administrative regulations. Therefore, the enterprise wanted the administrative intervention of the CPC in the commercial decision, which would have saved them from the risk of being penalised. So, is this the same situation in Internet FHCs?

Although there is a lack of additional jurisprudential support, it is believed that it is inevitable in the long-term future. It might be considered as a kind of path dependency of the CPC's participation in corporate governance. Secondly, in non-state enterprises, membership of the CPC is intersecting with the management of the company. This mixes the participation of the CPC with the management's administration. According to a related study, 56% of the chairmen of private listed companies in China during the period 2004-2014 were members of the CPC 1407 . It means that the chairman will also be a member of the CPC. So, in this case, there is a mixture of political intervention by the CPC and the management of the company.

Returning to the Internet FHC pilot studied. According to their disclosures, the CPC is not included in the corporate governance structure, as evidenced by the prospectus of Ant Group 1408 and the annual report of Suning.com 1409 . However, they both have established party organisations and have many party members among their staff 1410 . Therefore, political interference by the CPC is inevitable in Internet FHCs, especially when it comes to the question of compliance with basic state policies.

So how can one view its role in corporate governance when political interference by the CPC cannot be avoided? Firstly, it may have some positive roles to play in the governance of an Internet FHC. For example, it can play an active role in risk management, which is mainly concerned with risks related to national policies. This type of risk is equally FHCs, it is logical that they should play an active role, and it has certain advantages in managing risks related to national policies. Secondly, there are also some concerns about the participation of the CPC in the governance of Internet FHCs. Since the current situation is that the CPC is not disclosed in the corporate governance structure of an Internet FHC, if the role of the CPC in corporate governance is affirmed, then the disclosure regime should be improved accordingly in terms of protecting shareholders' rights and promoting long-term shareholder participation. However, there may be a lack of experience in Chinese law regarding the disclosure of the CPC.

Conclusion. -

The CPC has become a reality in Internet FHCs. Under the stable Chinese corporate law structure, the Internet FHC also needs to face reality. When the CPC plays an active role in the governance of an Internet FHC, this also requires it to follow the basic rules of corporate governance and actively explore the options in Chinese law about the disclosure regime so that it can better utilise its strengths in risk management.

enterprise1424 , so it may provide a reference for the governance of Internet FHCs in the future.

This case law establishes that in corporate governance the CPC is not free to infringe on the rights of stakeholders in corporate governance through resolutions adopted by the party constitution.

731.

Conclusion. -In Chinese Internet FHCs, the participation of the CPC in corporate governance is currently based mainly on the party constitution. However, it is worth noting that in the corporate governance structures disclosed by Internet FHCs, the CPC is not an integral part of them. This situation may arise in the future with different institutional arrangements in different companies, but court precedent has confirmed that the articles of association are the supreme rule of autonomy in corporate governance.

II. Rethinking the Participation of Communist Party of China in Developing Business Decisions

732.

Reasons. -Apart from the way in which the CPC is involved in FHCs, another controversial issue is what the relationship between the CPC and shareholders looks like in business decisions. Why is it important for companies to manage this relationship? And it is a dynamic relationship. The CPC in Internet FHCs may intervene in business decisions by their resolutions, which may pose a threat to the protection of shareholders' rights.

733.

Plan. -To explain the relationship between the CPC and shareholders in the business decisions of Internet FHCs, the thesis can analyse the CPC in terms of their sources of rights (A) and liabilities (B).

A However, a different view is shown in the 2020 case mentioned 1426 . Although the decision did not concern an FHC, it also shows that the CPC in non-state enterprises may have the right to participate in business decisions. Since it is agreed in its articles of association that the CPC can make decisions on important matters before the company, the CPC may at this point be engaged in the commercial decisions of the company. Therefore, in the absence of explicit provisions in the law on the participation of the CPC in business decisions, a company may agree through its articles of association whether the CPC can participate in the company's business decisions. Its rights also derive from a joint resolution of the shareholders. This view is also recognised by business practice. For example, in 2017, a listed company in China wanted to include a provision for the CPC in its articles of association, but this proposal was rejected at the shareholders' meeting necessarily mean that they can participate in business decision-making. And the CPC has an active role in risk management, Internet FHCs can limit the scope for the CPC to participate in corporate governance through their articles of association. However, when it comes to business decisions, especially those involving Internet technology, the source of their right to participate should be the common will of the shareholders.

B. The Liabilities of Communist Party of China

737.

Problems. -It is understood that in Chinese Internet FHCs, the participation of the CPC in corporate governance or business decisions is dependent on shareholder resolutions or articles of association. However, it is important to note that from the current pilot Internet FHCs, the participation of the CPC in corporate governance is not provided for in the company's articles of association. Naturally, it has identified several other types of companies whose articles of association provide clarity from a jurisprudential perspective.

However, from the perspective of the future long-term development of Internet FHCs, if the CPC is to be engaged in the business decisions of the company, then the corresponding liabilities of the CPC should also be defined. The Chinese legal system is heavily influenced by Marx. The Marxist proposition that there are no rights without obligations and no obligations without rights 1430 . It has also been advocated in the study of Chinese law 1431 . The same is true for the CPC. Once the CPC has the right to participate in an Internet FHC through its articles of association, its corresponding obligations and responsibilities should also be stated at the same time. This view is also recognised by Chinese jurisprudence researchers. Some scholars have studied the statutes of the CPC in SOEs and found that the responsibilities of the CPC are often not sufficiently explained 1432 . The Chinese government also seems to be aware of the importance of the issue. Council on governance in SOEs in 2017, it clearly states the legal status of the CPC in the governance of SOEs and clarifies their rights and obligations1433 . But there is no detailed guidance or explanation of the responsibilities of the CPC in non-state-owned enterprises.

738.

Explanation. -In an Internet FHC, the liability regime is a very important issue if the CPC is involved in commercial decisions. This remains relevant for the protection of shareholder rights. And despite the criticism of the theory of shareholder primacy, the protection of shareholder rights remains one of the most important tasks in corporate governance. And shareholders of SOEs are different from those of non-state-owned enterprises. For FHCs, whether they are wholly state-owned or state-owned companies by shares1434 , the controlling shareholder is the government. As the Chinese political system is governed by the CPC, the participation of the CPC in governance seems to be justified under Chinese law in terms of protecting the shareholders at this time.

However, in the case of non-state-owned enterprises, the shareholders may be natural persons or institutions from different jurisdictions. From the perspective of protecting the rights of shareholders, then, under Chinese law, as said earlier, the CPC has a positive role to play in risk management. However, if there is no clear liability regime, then the decisions of the CPC that result in the loss of the company's interests and the loss of shareholders, this in effect creates a gap in the protection of shareholders' rights. It is not conducive to the longterm engagement of the shareholders of an Internet FHC.

739.

Liability. -If the CPC is to be held accountable in the business decisions of an internet FHC, what liabilities should it assume? There is some controversy here. The main issue is about whether the articles of association can bind the CPC. The reason is that according to the Chinese Company Law, the articles of association are binding on the company, its shareholders, directors, supervisors, and senior management 1435 . Some scholars have argued that it is possible to make the liability of the CPC explicit in the company's articles of association 1436 . However, the conflict here is that if it is stated in the articles of association, it would conflict with the provisions of the Chinese Company Law, as it would be contrary to the provisions of the Company Law on the objects of binding on the articles of association.

And it can be found that the binding nature of the statute contains both natural and legal persons under the provisions of the company law. But the legal person is a company, the others are liable in the form of a natural person. And does the CPC, as a kind of institutional design in a company, need to be independently liable? Or is it the party members who are liable? If the CPC needs to be independently liable, then this will also lead to a change in the company law. But if the liability is to be borne by party members, then it should be based on the party constitution, party rules and other civil, criminal, and administrative regulations. At this point, it can be found that this goes beyond the internal governance of the company and resorts to regulation. It means, then, that there is a lack of appropriate mechanisms in corporate governance for the liability of the CPC. And if there is a lack of mechanisms of checks and balances in internal governance, this can easily lead to infringements by the CPC on the shareholders, as has been demonstrated in the preceding jurisprudence 1437 . Therefore, from the perspective of protecting shareholders' rights, the participation of the CPC in business decisions should be carefully decided in Internet FHCs.

In the absence of a well-developed internal liability mechanism, it may be an appropriate option under Chinese law for the CPC not to participate in business decisions. Therefore, it can be found that corporate compliance in China is mainly targeted at companies associated with the FHCs. Whether it is a commercial bank, an insurance company, a securities company, and a securities investment fund management company, these are all subsidiaries of FHCs under current Chinese law 1454 . The offshore business and the foreign exchange business of banks also fall within the scope of business involved in FHCs, and central enterprises are included in the regulatory pilot for FHCs. The analysis of compliance standards for Internet FHCs is therefore closely related to the history of subsidiaries, there is currently a lack of such design in the Chinese legislative system. It is also the perfect time to integrate ISO 37301 into the technical compliance standards for FHCs in China.

Furthermore, the development of technical compliance standards is an international trend, which has been evidenced in the jurisdictions studied, such as the EU, the US, and the UK. Therefore, if China lacks focus in this area, then this does not bode well for the international competition of Chinese FHCs in the future. governance structure be arranged? There are currently no specific guidelines for Internet FHCs in China. However, for SOEs, the Chinese government issued regulations for central enterprises in 2018, which mention that the board of directors, supervisory board and management of central enterprises have compliance responsibilities, and that the company has to establish a special compliance committee responsible for corporate compliance 1462 .

Although there is currently a lack of recognition of technical compliance standards, it is foreseeable that the implementation of technical compliance standards will also rely on such arrangements in the future. It provides a model for the governance structure for the implementation of technical compliance standards for Internet FHCs.

In addition, French academics consider the digital compliance officer to be an Although there is no specific institutional design for technical compliance, it can be found for some clues in the design of past corporate compliance oversight. Monitoring is necessary, as there are many cases of compliance corruption. For example, in a UK jurisprudence in 2019 1467 , the decision confirmed the failure of the audit committee in corporate governance for compliance monitoring. This failure may be due to the auditor's negligence. In companies that rely on the audit committee for compliance monitoring, the key to successful corporate governance is whether « reliance » can be achieved. Although the interpretation of « reliance » in the law can be influenced by « legal causation », as in this case law, judges distinguish between the true legal cause of loss and « merely the occasion ». This distinction can have an impact on the court's judgment on compliance monitoring, which ultimately affects whether « reliance » is achieved. The financial crisis, including the cases of Lehman Brothers and Enron, has shown that compliance without monitoring is not immune to fraud and corruption. There are many regulatory efforts in this area, such as « La loi Sapin II », which came into force in France in 2017 and which imposes higher requirements for compliance as an obligation for companies 1468 .

In addition, from the perspective of corporate governance codes, it can be found that the corporate governance codes of the other jurisdictions discussed are clearly interpreted.

The oversight of compliance can be divided into three models: firstly, the audit committee system failures 1473 . However, from a corporate governance perspective, the transparency of technology compliance should not stop there.

In theory, compliance disclosure should fall under the category of a way to improve the transparency of corporate governance, so it is like matters including financial disclosure and executive compensation disclosure, which are a means of regulating corporate governance.

755.

Reasons mainly refer to those who report to regulators 1481 . Therefore, the definition of whistleblower in this thesis adopts a broader interpretation to include reporters from both internal and external reporting.

In addition, it is necessary to distinguish between whistleblowing in corporate governance and whistleblowing in social life. For example, in Chinese criminal procedure law, it is stipulated that any unit or individual who discovers a criminal fact or a criminal suspect has the right and obligation to report it to the public security organ, the people's procuratorate or the people's court or to report it 1482 . At this point, the whistleblower becomes any natural person or organisation, which breaks with the definition of whistleblower in corporate governance.

760.

Experience in other jurisdictions. -In terms of international standards for compliance, whistleblowing tools and processes are encouraged as a way of managing compliance in the newly published ISO 37301 1483 . In addition, Europe enacted a directive on whistleblower systems in 2019, which benefits from the French la loi Sapin II and builds on the French law to establish protection for whistleblowers at a European level 1484 . In US law, in 2015, the federal investigation process for complaint was further refined based on the Sarbanes-Oxley Act, reducing the burden and cost for whistleblowers 1485 . In UK law, there was even specific legislation for employee whistleblowing as early as in 1998 1486 .

From the three annual reports of the FHCs, it can be found that companies in France and the UK disclosed whistleblower protection systems in their annual reports in the context of corporate governance. Crédit Agricole S.A. trained 95% of its employees in the whistleblower system in 2020 1487 . And HSBC has turned whistleblowing into a corporate « speak up » culture, with the « Group Audit Committee » responsible for protecting whistleblowers. According to its disclosure, there were 2,510 whistleblowing incidents in 2020, of which 42% were substantiated and partially substantiated 1488 .
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The current situation in China. -Chinese law currently lacks specific provisions on the protection of whistleblowers in corporate governance. The provisions of Chinese law on the whistleblower system can be divided into two categories: the first category focuses on reporting illegal and criminal activities to state authorities or industry associations. For example, the provisions of Chinese Criminal Procedure Law 1489 and the report on illegal and irregular behaviour of Internet financial institutions issued by the China Internet Finance

Association in 2016 1490 . The second category focuses on the reporting of corruption by state officials. For example, in 2016, the Supreme People's Procuratorate and other authorities jointly issued regulations on the protection system for whistleblowers of official crimes 1491 .

Therefore, there is a lack of special provisions in Chinese law for a whistleblower protection system for employees in corporate governance.

So, the definition of a whistleblower in Chinese law is no longer limited to employees of a company, but any organisation or individual. They report to the state authorities or relevant departments against the company. Under this model, employee whistleblowing is surely also protected. This line of thought also seems to be explained by Chinese labour contract law. For example, Chinese labour contract law provides that any organisation or individual has the right to report violations of this law, and that the labour administration department of the people's government or the county level shall verify and deal with such violations in a timely manner and reward those who have made meritorious reports 1492 .

It is difficult to determine which of these two interpretations is more appropriate. If whistleblowing in corporate governance is limited to employees in other jurisdictions, then

Chinese law does lack a system of whistleblower protection in corporate governance. But a key question here is whether the definition of whistleblower is likely to be expanded? Is it possible to go beyond the scope of those who have an employment relationship with the company? If it is possible, then it seems plausible that the current provisions of Chinese law already extend the protected persons to all individuals and organisations. Indeed, the whistleblower protection regime implemented in the EU in 2019 already goes beyond the traditional concept of a whistleblower 1493 . However, it is uncertain whether this will become a trend in the future. In any case, however, there should be more focus on this aspect of Chinese law in the future.
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Pathways to protection. -Chinese law does not now have a specific protection system for employee whistleblowing in corporate governance, and it did not be found in the disclosure documents of the Chinese Internet FHC pilots Ant Group and Suning.com. It proves that Chinese Internet FHCs do need to make better efforts in this area in their future corporate governance. And corporate governance mechanisms can play a more effective role in the absence of a dedicated whistleblower protection system in the country. This therefore suggests recommendations for the governance of Chinese Internet FHCs. Specifically, the following measures can be considered. be disclosed not only through internal company channels, but also in public ways such as the company's annual report, as well as disclosing the protection policy for employee whistleblowers.

Second, a dedicated department should be established to deal with employee whistleblowing. This department should have a high degree of independence. In addition, China has been calling for reform of its independent directors and supervisory boards in recent years, particularly in terms of their independence and evaluation of their performance.

Perhaps they could be responsible for the employee whistleblower protection system, as they themselves have a monitoring function. However, it may not be good enough to protect whistleblowers by simply leaving this task to the legal compliance department. For it is the current practice of some companies. And in 2021, a high-profile case of whistleblowing by a China Life Insurance employee proved the inadequacy of the current practice. The employee publicly reported the company's corrupt practices through an online platform.

763.

Conclusion. -The protection system for employee whistleblowers in Chinese law However, in business practice, it has been found that sustainability disclosures still lack clear corporate governance standards. It can be believed that these will be improved in the future.

In both corporate governance codes and FHC business practices, it can be found that the future of FHC governance is risk-based and that shareholder rights are being redefined as sustainability progresses.

In addition, Title I explore the relationship between the development of new Through the research, it can be found that if the thesis is to answer the question of the mechanisms for the protection of shareholders' rights in FHCs, it is a must to identify precisely whether the subject of the study is a genuine FHC. Although in the context of other jurisdictions, there are two states of FHCs: based on legal texts and based on social reality, the research focuses on the first scenario. When the FHC has already been defined by law, the FHC enters a state based on legal texts. In fact, before the enactment of the FHC regulation in 2020, the FHC in China was in a stage where it existed based on social reality.

However, it has now entered the era of legalisation. Through the regulation model of FHCs and the practical requirements of the thesis, this thesis has chosen French law, US law and UK law as the main comparators and, where necessary, EU law has also been analysed. An analysis of the concept of an FHC reveals that its main characteristics lie in the emphasis on the control relationship and in the special requirements imposed on the subsidiary, which often takes the form of a parent company. Moreover, it exists in two legal positions: financial institution and bank holding company.

The models of FHC regulation have a certain degree of validity, as evidenced by both historical and comparative analyses. Furthermore, through these legalised FHC regulations, the thesis has identified two basic regulatory principles: prudential regulation and consolidation regulation. These have been recognised and enshrined in various legal texts since the 2008 financial crisis.

It is not only the basis for the study of the regulation of FHCs that is the basis for shareholder rights protection, but this is the way in which shareholder rights protection is directed at state-owned FHCs. And in FHCs where the government is the sole and controlling shareholder, shareholder rights protection in fact transforms regulation. Furthermore, for those FHCs with a diversified shareholding structure, shareholder rights regulation is a necessary form of shareholder rights protection. It is not only to address the challenges posed by controlling shareholders, such as RPTs and interference in business decisions, but also to effectively protect minority shareholder rights. And minority shareholder rights are the European model, with China's current legislation differing from both models. But it could be still changed in the future. In addition, another controversial aspect of the legislation is the issue of uniformity of regulation. It encompasses the issue of uniformity in the regulation of financial services and the issue of uniformity of regulators. The essence of these two controversies is the question of whether China's financial regulation regime should be mixed or separate. In terms of the regulation of FHCs, sectoral regulation is still the most appropriate. And on this basis, the regulator of FHCs in China will not be limited to a specific regulator, and a joint regulator is the future trend.

As for the reform of the regulation model, FinTech poses challenges for the regulation of FHCs in China in a new era, and that the conflict between central and local regulation is a long-standing challenge for Chinese financial regulation. To this end, it can be argued that prudential standards should be integrated into the regulation of FinTech, which has some support in some regulatory documents, but is still in the exploratory stage.

This thesis offers some food for thought. In the face of conflicting central and local financial regulation, the « Financial Stability Committee » is the appropriate choice for the coordination of local regulation of FHCs.

The regulatory analysis for Chinese FHCs is not only necessary to understand the regulatory regime for Chinese FHCs, but this is also necessary to address the difficult issue of protecting the rights of shareholders in Chinese state-owned FHCs. It is like the experience of other jurisdictions. For government shareholders, regulation is a relatively effective approach. For mixed ownership FHCs with a richer shareholding structure, on the other hand, shareholder rights regulation needs to focus on shareholders' rights to vote and information.

In terms of rights to vote, the regulation of shareholder rights in Chinese FHCs should revolve around two priorities, namely state shares and voting systems. In terms of state shares, Chinese FHCs can draw on the experience of other jurisdictions, mainly in the form of privatisation and demutualisation, and these can provide useful lessons for mixed ownership reform. When government shares are withdrawn, Chinese FHCs should clarify the role of the government in the FHC to avoid a conflation of regulation and shareholder status. At the same time, control over the state-owned shares should be kept within reasonable limits. As for the right to vote, the cumulative voting system needs to be reformed at this time, and « mandatory cumulative voting » is more appropriate for the development of Chinese FHCs based on prudential standards.

In terms of the right to information, disclosure regulation needs to be improved. And the thesis identifies some patterns in the protection of shareholder rights in FHCs from the perspective of both corporate governance codes and new technologies. The focus is on corporate governance in France, the US, and the UK. By way of summary, the thesis has identified two objectives of shareholder rights protection that are reflected in corporate governance codes: effective governance and sustainable success. Regarding the objective of effective governance, the design of the corporate governance code in terms of independent board member is a typical system to ensure that this objective is achieved. In terms of the implementation of corporate governance codes, European companies demonstrate better discipline regarding the implementation of « comply or explain ». In terms of monitoring the implementation of the corporate governance code, it can be found that there are two main types of internal and external monitoring. For the goal of sustainability success, in terms of the right to vote, the corporate governance code is not yet mature in this respect, but it can be found that shareholders may interfere with the achievement of this goal by exercising their rights. Therefore, FHCs can balance the interests of all parties by innovating the design of voting rights in the company's articles of association. In terms of the right to information, in conjunction with the code of corporate governance, FHCs can facilitate this through « code of ethics », « code of conduct » and monitoring systems.

In addition to this, the thesis has analysed the annual reports of three FHCs from

France, the US and the UK and found that they all actively promote the two shareholder rights protection objectives of corporate governance. However, regarding the « comply or explain » principle, companies in France and the UK have implemented this principle. The company in the US, on the other hand, focus on « comply » and make little mention of « explain », for several reasons related to the legal system. In terms of sustainability disclosure, it can be found for a lack of uniformity and clarity in the current standards. This is something that should be looked at in the future for the protection of shareholders' rights in FHCs.

In addition, the thesis examines the impact of new technologies for the protection of 
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 34 histoire. -Dans le contexte mondial, les CFHs a une longue histoire. Par exemple, le droit européen a défini ces sociétés en 1978 ; le Japon les a légalisées en 1998 ; les États-Unis ont adopté en 1999 une loi les réglementant, et de nombreuses juridictions ont légiféré à leur sujet depuis 2000. De fait, la législation sur les CFHs en Chine est relativement récente et l'expérience législative insuffisante ; la gouvernance de ces sociétés en est encore au stade exploratoire. Par conséquent, l'étude des CFHs en Chine dans le contexte de la mondialisation repose sur une nécessité pratique. En toute logique, si nous voulons répondre à la question de savoir quel est le mécanisme de protection des droits des actionnaires dans les CFHs chinoises, nous devons d'abord comprendre comment les CFHs des autres juridictions du monde en viennent à protéger les droits des actionnaires. Ensuite, nous devons prendre en compte les particularités de la protection des droits des actionnaires dans les CFHs chinoises afin de trouver une réponse appropriée au contexte chinois. Le contexte mondial. -Cette thèse résume la réglementation des différentes opérations des CFHs dans 192 États membres des Nations unies dans le monde, à l'exclusion de la Chine, et constate que ces compagnies existent dans 117 États membres. Chacun d'entre eux comporte différents sous-modèles. Sur la base du modèle réglementaire des CFHs, du niveau de développement économique et de la valeur particulière de l'étude, des juridictions représentatives ont été sélectionnées pour chacun des modèles réglementaires et il a été déterminé que trois juridictions seraient couvertes dans le présent travail. Il s'agit de la France, des États-Unis et du Royaume-Uni. En outre, la législation européenne sera analysée lorsque cela sera nécessaire. Deux mécanismes. -Notre recherche nous a permis de constater que le mécanisme de protection des droits des actionnaires dans les CFHs peut être divisé en deux aspects : le mécanisme de protection externe et le mécanisme de protection interne. Le mécanisme de RÉSUMÉ EN FRANCAIS VI protection externe fait principalement référence à la réglementation du marché, tandis que le mécanisme de protection interne fait référence au mécanisme de gouvernance interne d'entreprise. La question de savoir si le mécanisme de gouvernance d'entreprise inclut la réglementation des marchés financiers est controversée dans la recherche. Dans cette thèse, le mécanisme de gouvernance d'entreprise fait référence à la gouvernance d'entreprise interne, qui est complémentaire de la réglementation des marchés financiers. Ces deux mécanismes s'appliquent non seulement à l'étude des CFHs mais aussi à celle d'autres types de sociétés. Ainsi, cette étude peut servir de référence pour l'analyse d'autres sujets similaires. 5. Mécanismes externes dans d'autres juridictions. -En ce qui concerne les mécanismes de protection externes, notre étude se concentre sur la réglementation des marchés financiers des CFHs et sur les droits des actionnaires. Nous examinons d'abord les caractéristiques générales de la réglementation des droits des actionnaires dans les CFHs en termes de juridictions en dehors de la Chine, avant de revenir aux particularités du problème chinois. Nous avons ainsi constaté que si nous voulons répondre à la question des mécanismes de protection des droits des actionnaires dans les CFHs, nous devons d'abord identifier précisément si l'objet de notre étude est un véritable holding financier. En effet, dans le contexte d'autres juridictions, il existe deux formes des CFHs : celui basé sur les textes juridiques et celui basé sur la réalité sociale, qui représentent également deux stades différents de développement des CFHs. Et lorsqu'une CFH a déjà été définie par la loi, elle entre dans la phase de légalisation. En fait, avant la promulgation de la réglementation à leur sujet en 2020, les CFHs en Chine étaient à un stade où elles existaient en fonction de la réalité sociale. Par conséquent, cette thèse se concentre sur le premier état. Une analyse du concept de CFH révèle que ses principales caractéristiques résident dans l'accent mis sur la relation de contrôle et dans les exigences particulières imposées à la filiale, qui prend souvent la forme d'une société mère.
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 4 beyond China (II), respectively. It can be understood the current state of development of FHCs in the world.

  protection of shareholders' rights in Chinese FHCs in a global context. It is a macro comparison of the protection of shareholders' rights in different legal systems of FHCs in a global context. And in terms of the development of FHCs in China, it currently has many different classifications. For the study of the shareholder rights protection mechanisms of these different categories of FHCs, these belong to micro comparisons. And as Professor René David argues that logically, macro comparisons precede micro comparisons 103 , so the INTRODUCTION 24 structure will also follow this line of thought. It will first analyse the shareholder rights protection mechanisms of FHCs in jurisdictions outside of China, before focusing about Chinese FHCs.

  This research is on the protection mechanism of shareholders' rights in Chinese FHCs in the global context, and therefore the protection mechanism is the core issue. And the analysis has found that the external mechanism (Part I) and the internal mechanism (Part II) are two mutually complementary and indispensable elements 119 . Therefore, this thesis will be divided into two parts as follows. Part I: External Protection Mechanism: Financial Market Regulation Part II: Internal Protection Mechanism: Internal Corporate Governance 118 BEVIR (Mark), « Universality and Particularity in the Philosophy of History of E.B. Bax and R.
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  MURPHY (Tim), « Institutions of Law: An Essay in Legal Theory by Neil », The IrishJurist, 41, 2006, p. 140. 130 JIA (Huanyin), « The Conventional Practice of Legal Institutions-The Analysis Based on Institutional Theory of Law », Xiamen University Law Review,1, 2016, p. 49. (贾焕银: 《法律制度的惯例实践--基 于制度法律理论的分析》 ,载《厦门大学法律评论》2016 年第 1 期,第49 页。) 

  Article 4, Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012. The specifics of this article are exactly as shown in the table. 143 Article L517-1, Code monétaire et financier in France. The specifics of this article are exactly as shown in the table.
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  They are either exclusively or mainly credit institutions or financial institutions. s At least one subsidiary is a credit institution. 1993 They are either exclusively or mainly credit institutions, investment firms or other financial institutions. s At least one subsidiary is a credit institution or an investment firm. 2000 They are either exclusively or mainly credit institutions or financial institutions. s At least one subsidiary is a credit institution. 2002 They are either exclusively or mainly investment firms or other financial institutions. s At least one subsidiary is an investment firm. s It is not a mixed FHC. 2013 They are either exclusively or mainly institutions or financial institutions.s At least one subsidiary is an institution. s It is not a mixed FHC.
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 87 Detailed explanation. -First, the level of economic development and competition is fundamental to the choice of regulatory scheme. In the case of the development of FHCs, it is more dependent on the size of the local financial market. It is more profoundly demonstrated in the « Regulation Models Based on Different Jurisdictions » 231 . Specifically, under this model criterion, there are three main classifications, namely « Models of Unified Regulation Mainly by the Economic Community », « Models of Co-existence of Economic Community and National Regulation », « Models of National Regulation » 232 . The WAEMU in Africa and the OECS in the Caribbean rely more on regional central banks for their financial regulatory powers, and their Member States have few separate central banks, which means that monetary policy and financial stability within the Union are almost entirely dependent on the central banking institutions within the Union. But the EU has a different character. The EU's central banking system is made up of the European Central Bank (ECB) and the central banks of the Member States. The ECB is primarily responsible for financial supervision, and the central banks of the Member States have a high degree of independence 233. Why does such variability arise? It depends more on the regional level of economic development. European countries are traditionally rich countries, and their legal systems have all had a very important influence on the construction of the world legal order, such as French law, German law, and Roman law. The EU and formerly the EEC, on the other hand, were designed to enhance Europe's international competitiveness to a greater extent 234 . The same applies to Africa and the Caribbean. But unlike Europe, these regions have a relatively low level of economic development and a small scale of financial market.

  Law Explanation on the Hazards of Related Party Transactions in Cross-border Business 110. Analytical ideas. -The case of Acosta v. JPMorgan Chase & Co. 301 in US law gives a vivid explanation of potential RPTs of a controlling shareholder of an FHC in cross-border business. The following paragraphs 302 examine the solutions offered by EU law. 111. The Case Fact. -The background to the case is set out in the United States District Court, where the plaintiffs were 339 individuals and corporate entities from Argentina, Uruguay, and Panama. In 1991, the plaintiffs were persuaded by Compania General de Negocios (Uruguay) S.A.I.F.E. (CGN-SAIFE), General de Negocios S.A. (BGN), Banco Comercial Uruguay S.A. (Banco Comercial) to make investments in various financial investment vehicles. However, these three companies defrauded depositors, minority shareholders and investors by setting up secret companies. These secret companies took the form of « twin » companies and Commercial Investment Holding Corp, which were very secretive. Fraudulent tactics included fraudulent purchases of US Treasury bonds and potential undisclosed RPTs with JPMorgan Chase & Co in relation to the sale of Euronotes. These fraudulent practices ultimately led to one of the most famous bank failures in Uruguayan history. The plaintiff argued that JPMorgan Chase & Co, as the majority shareholder, should be jointly and severally liable to the plaintiff. However, the defendants refused this request. Although these cases did not arise in the United States, the plaintiff argued that the tort remedies available in Uruguay and Argentina were unsatisfactory and would favour systemic bias against international banks and lead to a pending litigation. So, based on a claim of joint and several liability against JPMorgan Chase & Co, the plaintiff filed a lawsuit with the United States District Court S.D. New York.
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  SWFI, « List of 195 Financial Holding Company Profiles by Region », 2021. [Online: https://www.swfinstitute.org/profiles/financial-holding-company] [accessed 20 May 2020]. 304 Article 42, Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 amending Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement.

  -In the midst of the 2008 financial crisis, the US government enacted the Housing and Economic Recovery Act of 2008 (HERA), and the US Congress established the Federal Housing Finance Agency (FHFA) to regulate businesses and undertake restructuring and bankruptcy of businesses (FHFA-C). On 7 September 2008, the FHFA-C and the Treasury entered into a Preferred Stock Purchase Agreement (PSPA) with each enterprise. In return for the Treasury, the enterprises relinquished control and the Treasury effectively became the controlling shareholder of the enterprises. In 2012, the Treasury pushed for an amendment to the PSPA, in which the enterprises pay quarterly dividends to the Treasury, but the dividends are 100% of the net profits of the enterprises. The US Treasury was thus rewarded with US$124 billion, but to the detriment of the companies and other shareholders. And all the profits of the business go to the Treasury and no dividends are paid to other shareholders. It was an interference in the business decisions of the company. As a result, Fairholme Funds, one of the shareholders, sued the United States Government in the United States Court of Federal Claims to seek the return of money illegally collected.127.Judges' decision. -The judge upheld part of the plaintiff's claim, finding that the Treasury's unlawful disposition of the profits of the business exceeded its regulatory powers and failed to promote a valid business purpose by failing to exercise its judgment in good faith in relation to the business decisions of the business. The court, however, had no jurisdiction over the Treasury's fiduciary duties. 128. Analysis of judgments based on a comparative perspective. -In the case, the Treasury was the controlling shareholder of Fairholme Funds. Its interference and dishonest representation of the company's business decisions violated the rights of many other shareholders, including Bank of America and JPMorgan Chase & Co. Although the Treasury Department is acting as a commercial shareholder, it is interfering in commercial decisions by administrative means. It creates a significant obstacle for other shareholders and companies to defend their rights. Similarly, government intervention in the commercial decisions of FHCs in the public interest is also present in the EU law, as exemplified by the 2014 CJEU judgment in relation to the German FHC Portigon AG, which became the current German FHC following the restructuring of WestLB and in which the German government is the controlling shareholder. The crux of the EU case was whether the German government's state aid to

  cross-border arbitration is a manifestation of online dispute resolution (ODR) which was developed in the 1990s as a new type of ADR in the context of the Internet 481 . It differs from traditional cross-border arbitration in that it uses the Internet to solve the cross-border commercial disputes, which means that it no longer relies on offline meetings between disputants but is a form of electronic ADR 482 . For some specific procedures, it requires an electronic file management system as well as a recognised online arbitration platform such as the NetCase platform offered by the ICC in Paris 483 .214.The development of the online cross-border arbitration. -Now, there is no established case law on the use of the cross-border arbitration for the resolution of shareholder rights disputes. In the jurisdictions mentioned, the use of traditional cross-border 481 WANG (Faye Fangfei), Online Dispute Resolution: Technology, Management and Legal Practice from an International Perspective, Oxford, Chandos Publishing, 2009, p. 2. 482 Ibid.

  ' rights of Chinese FHCs. -As for the regulation of shareholders' rights in Chinese FHCs, according to the specific content of TMSAFHC, it can be divided into two main areas: firstly, the day-to-day operations of the FHC. If the day-today operations of a Chinese FHC are risky and pose financial risks to the financial institutions or financial holding groups it controls and disrupt the financial order, the PBOC may restrict the shareholders' rights of the FHC or require the shareholders to transfer their shareholdings 494 . Secondly, the qualification of shareholders of an FHC. The shareholders of an FHC may be natural persons or legal persons. For a natural person, if he holds more than 5% of the shares, then he needs to have the knowledge, experience, and ability to fulfil the shareholder rights of the financial institution 495 . For a legal person shareholder, it mainly focuses on the situation where a non-financial enterprise becomes a shareholder of an FHC, which cannot have circumstances that affect the fulfilment of shareholder rights, such as a lack of internal governance structure, internal control failures 496 . Therefore, there is a clear legal basis for regulating the shareholders' rights of Chinese FHCs.220.Plan. -Title I provide a detailed overview of FHCs and shareholder rights regulation beyond China, which provides an understanding of what an FHC is and the protection of shareholder rights in an FHC. But the situation in China is different from other jurisdictions.

  ), « Trial by Jury: Story of a Legal Transplant », Law & Society Review, 51, 2017, p. 471. Regarding the concept of legal succession, it is not a civil law concept of the law of succession. It refers to the borrowing of old laws from history by new laws from a historical perspective. See SHU (Guoying), An Introduction to Jurisprudence, Peking University Press, 2019, p. 251. (舒国滢: 《法理学导论》 ,北京大学 Therefore, Chinese regulators should analyse the legislation of FHCs in two dimensions.

  Overall, there are only seven instances in Chinese law that deal with FHCs. It dates back as far as 2006, when the Ningbo Central Branch of the PBOC issued a circular establishing a monitoring system for FHCs 523 . In Chinese law, its effect was limited only to the city of Ningbo. Then in 2008, the PBOC issued a circular to include deposits of FHCs in the reserve for deposits 524 . In 2009, the Chinese Ministry of Finance issued regulations on the financial management of FHCs 525 . In 2016, the Local Financial Supervision Authority of Shandong Province of China issued regulations on the development of FHCs 526 , but its effect was only valid in Shandong Province. In 2020, the PBOC issued the « TMSAFHC », which signaled an era of systematic and comprehensive regulation of FHCs in China. In 2021, the PBOC issued regulations on the governance of FHCs, which came into effect on 1 May 2021 527 . Among these seven regulatory documents, the earliest with national application is the 2008 PBOC regulation on deposit reserves. It may have been in part a response to the global financial crisis of 2008. But the concept of an FHC was only established in 2020. So, it is a milestone for the regulation of FHCs in China.

  -Historically, the legislative controversy over FHCs in China has focused on three legislative models 529 . The first model advocates the establishment of a specific FHCs act by the Chinese People's Congress 530 . The second model is to amend existing laws such as the Banking Law and the Company Law to include provisions on FHCs.

  China. -From a comparative law perspective, the first model is that of the common law countries, and the second model is that represented by the EU and its Member States. And from the point of view of Chinese current judicial practice, at this stage, China has opted for the third model. So, how can the current choice made by the Chinese legislator be viewed? Firstly, this legislative choice is in line with the prudential requirements for the 528 Ibid. 529 WANG (Xilin), Research on the Legislative Issues of Chinese Financial Holding Companies, Thesis on Law, Party School of the Central Committee of CPC, 2011, p. 32. (王熙麟: 《我国金融控股公司的立法问 题研究》 ,中共中央党校法学论文,2011 年,第 32 页。) 530 The Chinese People's Congress is the highest legislative body in China.

  535 LI (Min), Research on Legal Issues of Financial Holding Company Supervision System in China, Thesis on Law, Zhejiang University, 2017, p. 23. (李敏: 《我国金融控股公司监管制度法律问题研究》 ,浙江大学 shift in the UK's legislative model on FHCs. So, the legislative model is not fixed. But in any case, the current model of Chinese legislation on FHCs is only a start. 243. Conclusion. -Despite the controversy over three legislative models for FHCs in China, and the fact that the Chinese legislation for 2020 already shows a legislative bias, it is only the beginning. B. The Future Legislation Dominated by the Central Bank 244. Future legislation. -Some scholars have argued that China should enact a specific FHCs act in the future 536 . However, considering the legislative experience of other jurisdictions and Chinese legal system, the future legislative model in China will remain dominated by regulatory laws enacted by the central bank, while other laws such as Chinese company law and banking law are adjusted accordingly.
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  legislation in China. However, China is not yet a codified country. Therefore, once the central bank has enacted the FHCs regulatory legislation, other commercial laws will have to be adapted accordingly. The enactment of the Chinese Civil Code means that Chinese future legal system may move towards an era of codification. Legislation under this model may be a good model for the EU and its Member States to follow for the regulation of FHCs.It is also in line with the expectations of French scholars, because the development of commercial law depends to a large extent on social practice, contractual techniques have 法学论文,2017 年,第 23 页。)536 For example, in 2021, the Governor of the Guangzhou Branch of the People's Bank of China wants the Financial Holding Company Act to be enacted as soon as possible. 537 ZHANG (Mo), « The Socialist Legal System with Chinese Characteristics: Chinese Discourse for the Rule of Law and a Bitter Experience », TempleInternational & Comparative Law Journal, 24, 2010, p. 30. 

  China. -In « Introduction », this thesis summarises the main regulatory models for FHCs in the world today 546 . So, which one does Chinese FHCs regulation belong to? In fact, Chinese FHCs regulation model has undergone a process of change. The most important change occurred in 2018. Although, until 2020, Chinese FHCs lacked a legal text for regulation, they were based on social reality. But for the kind of FHCs that exist despite the lack of a legal definition, Chinese regulation before 2018 was regulated separately in relation to the banking, securities, and insurance businesses.

  550 ZHENG (Yu), « On the Separate Basis of Functional Regulation under Financial Law », Tsinghua University LawJournal, 2, 2020, p. 113. (郑彧: 《论金融法下功能监管的分业基础》 ,清华法学 2020 年第 published by the Chinese government, it wants to explore the idea of regulating FHCs within the model of sectoral regulation 551 . Therefore, this controversy arises in relation to the legislation on FHCs: should a unified regulation be adopted for different financial services?The essence of this question is where the regulation regime for Chinese FHCs is heading in the future.255.Conclusion. -The regulatory model for FHCs is only one specific manifestation of the regulatory model for financial markets. While the two regulatory models are sometimes different, the controversy over the regulatory model of FHCs is about the reform of the Chinese financial regulatory model. B. The Future of the Controversies over Regulation Uniformity 256. The regulatory regime for FHCs in China. -After analysing regulatory models from other jurisdictions, this thesis proposes two models based on institutions, « Distinct Institutional Models for Macro and Micro » and « Unified Institutional Model for Macro and Micro Regulation ». In « Distinct Institutional Models for Macro and Micro », this thesis summarises three models based on other jurisdictions in the world: « single -regulatoryauthority-model », « two-regulatory-authority-model », and « three or more -regulatoryauthority-model » 552 . Based on the history of the regulation of FHCs in China, before 2018, they belong to the « three or more -regulatory-authority-model ». After 2018, it belongs to the « two-regulatory-authority-model ». So, is it possible that China will move towards the « single-regulatory-authority-model » in the future after the implementation of the regulation of FHCs in China in 2020? The research argues that it is entirely possible. The Chinese government is inclined to innovate in the « two-regulatory-authority-model » 553 . But either model is a variation on the « Distinct Institutional Models for Macro and Micro ». Then, is 2 期,第 113 页。) 551 It comes from a Chinese government launch. Source of information [http://www.gov.cn/xinwen/2020-09/14/content_5543310.htm] [accessed 21 March 2021]. 552 See supra, n° 32. 553 Ibid.

  China. -The history of FHCs regulation was discussed earlier, but the history of financial regulation is not identical to the history of FHCs regulation. After the founding of New China in 1949, the history of financial regulation in China has gone through five stages. They are the absence of financial regulation(1949-1978), the establishment of financial regulation(1979-1991), the establishment of sectoral regulation(1992-2003), the improvement of institutional regulation(2004-2017) and the experimentation with functional regulation (2018-present) 554 . It is important to note the « Unified Institutional Model for Macro and Micro Regulation » 555 represented by Ireland and Uruguay, which is the financial regulation of China from 1979 to 1991. Then the PBOC was responsible for all financial operations in China. It is like the current model in Ireland and Uruguay. And from 1992-2017, China had a « three or more -regulatory-authority-model » 556 , which was in place for 25 years in China. The year of 2018 saw China move towards a « two-regulatory-authority-model », so it can be found that financial regulation in China is constantly undergoing adjustments, but the ultimate trend should be in the « Distinct Institutional Models for Macro and Micro » 557 for flexible adjustment, which has been demonstrated in the two model changes around 2018. Therefore, it is unlikely that the Chinese financial regulatory regime will revert to the « Unified Institutional Model for Macro and Micro Regulation ».

  two-regulatory-authority-model », with functional regulation representing one such innovation 559 . The Chinese government's recent policy suggests that it will adhere to the model of sectoral regulation, which in the current context is reflected in the « two-regulatoryauthority-model » 560 . It should still be limited by the short-term objectives of the government's work. After all, Chinese financial regulation has only started to change since 2018 561 . The former model has been in place for 25 years 562 . Therefore, the future legislation and regulation of FHCs in China will be innovative in the « Distinct Institutional Models for Macro and Micro » 563 . 259. Conclusion. -Returning to the question of whether the different financial businesses of Chinese FHCs should be regulated in a unified manner, based on the analysis of the future regulatory model of Chinese FHCs in the paragraphs, Chinese legislation will still adhere to the idea of separate regulation rather than unified regulation. II. The Controversies over Uniformity for Regulators 260. The controversies. -In the regulatory legislation for FHCs in China, apart from the legislative model, there is another controversy. That is what authority should regulate FHCs, or what authority should be the primary regulator. This controversy arises mainly because there is some conflict of functions between the central bank and other regulatory bodies of the State Council in the Chinese model of FHCs regulation 564 . It is one of the more difficult issues to coordinate in FHCs legislation. 261. Plan. -Research on the unity of regulators is divided into two perspectives: firstly, is the regulator the central bank or another State Council department? (A) Secondly, joint regulators are the future trend in the regulation of FHCs in China. (B)

  uniformity of regulatory bodies. -This issue arises in relation to the regulatory model of FHCs in China. This is mainly in terms of whether the central bank should take the lead in promoting the legislation on FHCs or whether the central bank and other authorities should regulate and legislate at the same time. And the Chinese FHCs regulatory model is mainly based on the « two-regulatory-authority-model ». But this model is premised on the central bank maintaining an independent regulatory status. And in the context of Chinese law, the « two-regulatory-authority-model » refers to the CBIRC and the CSRC 565 . This is a classification that arises for specific financial operations. In addition, China created the Financial Stability Development Committee of the State Council in 2017, which is specifically responsible for the coordination of prudential regulation 566 . In terms of the unity of the regulators of FHCs, then, the conflict centres on whether it is the central bank or another department of the State Council. It is worth noting that in the Chinese legal regulatory system, the Central Bank is also part of the State Council. So, in essence, the conflict over the uniformity of regulators is still centred on the internal agencies of the State Council in China. 263. Two arguments. -Scholars who support having the central bank as the primary regulator of Chinese FHCs agree that the central bank is part of the State Council, along with the CBIRC and the CSRC 567 and the Financial Stability Development Commission of the State Council. But they also argue that since 2003, the PBOC 568 is no longer responsible for financial supervision, but only for monetary policy, and that the independence of PBOC supervision has been mentioned in the wake of the financial crisis and the trend towards prudential regulation 569 . FHCs, then, as an integral part of the Chinese financial market,565 The CBIRC is China Banking and Insurance Regulatory Commission. And the CSRC is China Securities Regulatory Commission. See supra, n° 253. 566 Ibid. 567 The CBIRC is China Banking and Insurance Regulatory Commission. And the CSRC is China Securities Regulatory Commission. See supra, n° 253. 568 It is the People's Bank of China. 569 LIU (Yingshuang), « On the Legalization of the Financial Supervisory Function of the Central Bank in China -A Perspective on Macroprudential Supervision », Contemporary Law Review, 3, 2014, p. 120. (刘迎 should also follow the current regulatory regime. And scholars who support separate regulation by different agencies argue that Chinese current financial regulator is a situation where the central bank co-exists with the CBIRC and the CSRC and the Financial Stability Development Commission of the State Council. But they do not have a situation where one agency is dominant. And they are each responsible for different regulatory functions. So, the regulation of FHCs can be legislated independently between the different agencies 570 . 264. Chinese legislative practice. -In the current legislation, Chinese legislators do not seem to support the idea of uniformity of regulators, but there is some vagueness. And the regulation for Chinese FHCs in 2020 does not show a unified regulator for FHCs, as it mentions that the Central Bank, the financial administration of the State Council and the Ministry of Finance are each responsible for different aspects of the supervision of FHCs. Moreover, Chinese lawmakers advocate the establishment of an information sharing mechanism between different institutions 571 . It would seem to imply that the regulators of FHCs in China are not unified under the specific responsibility of one department, but rather a cooperative relationship. However, in terms of the actual legislative sequence, the PBOC issued the first regulation for FHCs in 2020. The other regulators have not issued specific regulations for FHCs. So, this in turn creates a de facto situation where the central bank is leading the legislation and the other regulators are cooperating. But Professor Jieche Su
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  , current legislation in China has revealed a number of trends. Although it is suspected that the Central Bank has created a de facto dominant situation in terms of FHCs legislation, the regulatory documents issued by the Central Bank indicate that joint regulation is the trend for the future. The main participants in the joint supervision are the PBOC, together with the Banking and Insurance Supervision and Administration Agency of the State Council, the Securities Supervision and Administration Agency of the State Council, and the State Administration of Foreign Exchange (SAFE) 574 . The reason why the SAFE joins in is mainly because the subsidiaries controlled by Chinese FHCs will also involve financial institutions outside of China. In addition, the Financial Stability Development Committee of the State Council should also be included.

  Reform. -Since the enactment of Chinese FHCs regulatory legislation in 2020, the regulation of FHCs in China has entered a completely new phase, but its regulatory model is still in a constant state of flux. And the future of FHCs regulation in China will be innovative in the « Distinct Institutional Models for Macro and Micro ».

  on FHCs. -FinTech has already had a significant impact on the development of FHCs in China. This is mainly manifested in the fact that the development of FinTech has made the systemic risks 578 of FHCs more hidden and more difficult to identify. Secondly, the development of FinTech has led to the formation of a new type of market monopoly for FHCs. This is well demonstrated by the development and regulation of Ant Group, one of the eight FHCs pilots announced in China. Furthermore, it can also be evidenced by the series of measures taken by Chinese regulators. For example, the PBOC established a FinTech Committee in 2017 to focus on the development and regulation of FinTech 579 . In the 2018 Financial Stability Report released by the PBOC, regulation and legislation on FinTech has become an important part of Chinese future legislative planning 580 . The interaction between FHCs and FinTech will 577 ZHANG (Dai), op. cit., p. 5. 578 For the definition of systemic risk, see supra, n° 95. 579 See China Forex, 10, 2017, p. 9. (《中国外汇》杂志 2017 年第 10 期,第 9 页。) 580 China Financial Stability Report 2018, p. 98. (中国金融稳定报告 2018,第 98 页。) also be key to improving the legislation. In addition, the Chinese government released its 14th Five-Year Plan in 2020, which mentions that from 2021 to 2035, China will focus on enhancing the development and regulation of FinTech 581 . Therefore, FinTech has farreaching implications for the development of FHCs. The focus on FinTech is a focus on the future regulation of FHCs.

  innovation and regulation. -What challenges does the development of FinTech pose to the development of FHCs in China? It is a rather abstract question, as it relates to the conflict between innovation and regulation in the development of the system.

  published a report on innovation from 2000 to 2015 in 2016. The French government proposes that support for financial innovation can compensate for the impact of market failures and other public policy failures. To this end, France created la Commission nationale d'évaluation des politiques d'innovation (CNEPI) in 2014. But how can the contradiction between innovation and regulation be captured in regulatory measures in the face of the development of FinTech? It seems to depend more on the discretionary judgement of the regulator. However, French regulators and researchers are also paying close attention to the challenges that FinTech poses to French law. For example, according to a research report in 2017, the Haut Comité Juridique de la Place Financière de Paris identified four areas of conflict that FinTech poses to regulatory measures in French law, including confidentiality, security, standardisation and interoperability 585 . The situation is like that of Europe and France, where FHCs were first developed, and where FHCs are themselves the financial innovation that will continue in the future 586 . The creation of French CNEPI and the FinTech Committee of the Chinese PBOC are perhaps responses to this question. But the creation of a dedicated regulator is only the beginning. What criteria will emerge for the future regulation and innovation of FinTech? It is more dependent on future regulatory practice. On the other hand, the exploration of FinTech by FHCs is also facing anti-monopoly regulation. China introduced the Anti-Monopoly Guidelines on the Platform Economy Sector in 2021. It proposes regulation for FinTech. For example, regulation will be focused on those ways to reach monopoly agreements through technological means, platform rules, data, and algorithms 587 . In fact, the antitrust issues arising from FinTech products on internet 585 Haut Comité Juridique de la Place Financière de Paris, « Réponse à la consultation publique de la Direction Générale du Trésor sur le projet de réformes législative et réglementaire relatif à la Blockchain », 2017. [En ligne : https://www.hcjp.fr/marches-financiers] [consulté le 18 March 2022]. 586 DARGACHA-SABLÉ (Sophie), Et si on créait une société holding ? : réalités juridiques et fiscales, thèse en droit, Université de Bordeaux, 1992, 2 vol. 587 See Article 7, Anti-monopoly Guidelines of the Anti-monopoly Commission of the State Council on Platform Economy (《关于平台经济领域的反垄断指南》第 7 条). Under this provision, operators in the platform economy and counterparties to transactions may enter into vertical monopoly agreements such as fixing resale prices and setting minimum resale prices through the following ways: (i) Automatic setting of prices by technical means; (ii) Uniformity of prices by using platform rules; (iii) Direct or indirect price fixing by using data and algorithms; (iv) Limiting other trading conditions by using technical means, platform rules, data and algorithms to exclude or restrict market competition.

  . -In facing the challenges posed by FinTech to the regulatory model of Chinese FHCs, Chinese regulators should focus on addressing the issue of 588 See supra, n° 274. 589 See Article 1, Anti-monopoly Guidelines of the Anti-monopoly Commission of the State Council on Platform Economy. According to this article, this regulatory instrument is intended to prevent and stop monopolistic practices in the platform economy, protect fair competition in the market, promote the standardized and orderly innovation and healthy development of the platform economy, and safeguard the interests of consumers and the public interest. 590 The People's Bank of China, together with the CSRC and the CBIRC, are the main regulators of FHCs in China.

  601 CHEN (Binbin), « Optimization of the Allocation of Central and Local Financial Supervisory Powers: A Perspective on the Supervision of Local Shadow Banks », Modern Law Science, 1, 2020, p. 104-105. (陈斌 彬: 《论中央与地方金融监管权配置之优化-以地方性影子银行的监管为视角》 ,现代法学,2020 年第 1 期,第 104-105 页。) B. The Second Type of Conflict: Systemic Risk Regulation of Local Financial Holding Companies in China 285. The current state of systemic risk in local FHCs. -Taking the regulatory law enacted by the Central Bank in 2020 as the boundary, the development of FHCs in China can be divided into two stages: before 2020, Chinese FHCs lack clear financial market regulation and are based on social reality; after 2020, Chinese FHCs begin to enter an erabased on legal texts. However, in the short term, the problems of those de facto FHCs will not be solved in the short term. On the one hand, Chinese FHCs legislation is still in its infancy and regulation is not yet adequate; on the other hand, the problems with Chinese FHCs are so deep-rooted that it will take time to adjust them. And systemic risk regulation is the most prominent issue.286. The causes of systemic risk in localFHCs. -The problem of systemic risk in Chinese local FHCs is very prominent. This is mainly due to the very diverse types of local FHCs in China and the complexity of their affiliations. But local regulators are still inadequate in their supervision of systemic risks. The reason is that although at the central level, China has established the Financial Stability and Development Commission of the State Council, this system has not yet been implemented in individual provinces and is still at an experimental stage 602 . Therefore, it means that there is still a coordination problem between the central regulator and local regulators regarding the regulation of systemic risk in local FHCs. 287. Conclusion. -The systemic risk regulation of local FHCs in China is not sufficient, which is also explained by some historical and institutional reasons. Regulatory coordination between the central and local levels remains an important topic. §2. The Proposals for Reforming the Regulation Models 288. Reform proposals. -The reform of the Chinese FHCs regulatory model should be based on the social reality of China and propose corresponding solutions to those reasons for reform, which is the right logic for constructing an external regulatory mechanism for Chinese FHCs. 289. Plan. -In response to the challenges encountered in the current Chinese FHCs regulatory model from FinTech and the ambiguity between central and local regulatory powers, it can be accordingly proposed two reforms: the introduction of prudential standards in FinTech regulation (I) and the construction of a central and local coordination mechanism under the leadership of the China Financial Stability Committee (II). I. To Incorporate Prudential Standards into the FinTech Regulation 290. Prudential standards 603 . -In line with the Basel requirements for prudential standards, Chinese regulators may consider including prudential standards for the use of FinTech in FHCs 604 . There are a few arguments in favour of such a measure. First, FinTech developments are always ahead of existing regulatory models 605 , which means that technological updates will always pose regulatory challenges. But from a cost-benefit

  611 STUCKI (Dominique), « FinTech in France: overview », 2021. [Online: https://uk-practicallawthomsonreuters-com.proxy.scd.u-psud.fr/w-016-8308?transitionType=Default&contextData=(sc.Default)&firstPage=true] [accessed 21 March 2021]. 612 AMF, « The AMF and ACPR launch the FinTech Forum », 2016. [Online: https://www.amffrance.org/en/news-publications/news-releases/amf-news-releases/amf-and-acpr-launch-fintech-forum] [accessed 21 March 2021]. 613 D'ESCLAPON (Thibault de Ravel), « Pour une stratégie en matière de finance numérique pour l'UE -Thibault de Ravel d'Esclapon », RTD Com., 2020, p. 894. 614 For a description of prudential standards in prudential regulation, see supra, n° 94. The prudential standards for FinTech refer to a set of standards designed by regulators to prevent and manage the risks that FinTech poses to financial markets, as part of prudential regulation of financial markets. 615 DUPONT (Laurent), FLICHE (Olivier) et YANG (Su), « Gouvernance des algorithmes d'intelligence artificielle dans le secteur financier », p. 52. [Online: https://acpr.banque-france.fr/gouvernance-desalgorithmes-dintelligence-artificielle-dans-le-secteur-financier] [accessed 21 March 2021].

  619 Bank of England, « PS17/21 | CP5/21 -Implementation of Basel standards », 2021. [Online: https://www.bankofengland.co.uk/prudential-regulation/publication/2021/february/implementation-of-baselstandards] [accessed 21 August 2020].
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  . -The risk disposal mechanism of local FHCs faces complex Chinese social realities, but it still offers a new way of thinking about the reform of the regulatory model of FHCs in China. Conclusion of Chapter 1 306. Statement. -Having examined the regulation of FHCs and the regulation of shareholders' rights in jurisdictions outside of China, it can be used to reflect on the financial market regulation of FHCs in China. Currently, China is in a transitional period in the financial market regulation of FHCs and is still in the era of pilot regulation of FHCs. And now the thesis reviews the regulation of FHCs in China, which is highly controversial in terms of the legislative model and the uniformity of regulation. Chinese legislation and regulation on FHCs are still in its early stages and we believe that more reforms will emerge in the future. It is partly in response to the adjustments brought about by FinTech to the regulation of FHCs, and partly to resolve the deep-seated conflicts in the regulation of FHCs in China regarding the central and local regulators. To address these potential conflicts of interest, Chinese regulators should integrate prudential regulation into the regulation of FinTech, in addition to the imminent need for a coordination mechanism between regulators. And the Financial Stability Board will play a better role in the future. It is also the experience of other jurisdictions with prudential regulation of FHCs after the financial crisis in 2008. -It is a very important step in the construction of an external mechanism for the protection of shareholders' rights in FHCs in China to reflect on the regulation of shareholders' rights in FHCs. The reform of FHCs is closely related to the regulation of shareholder rights in FHCs. The current Chinese law on the regulation of FHCs,

  right to information. -Traditional theory considers information asymmetry among shareholders to be a key factor in the violation of shareholders' right to information, and it is particularly true for the protection of minority shareholders' rights 731 . It is even though the development of internet technology has increased the transparency of information. But in the case of FHCs, the problems with shareholders' right to information could perhaps include both insufficient and excessive information perspectives. Therefore, shareholders want to be provided with correct and critically important information. The reform of information regulation for FHCs should ensure that this aim prevails.

  The reason why the thesis is currently placing particular emphasis on reforming the information regulation of Chinese FHCs. On the one hand, it is judged from the perspective of the protection of shareholders' rights in Chinese FHCs that the current information disclosure regime has several deficiencies, which make it difficult to meet the needs of shareholders' rights protection. (I) On the other hand, it is also judged from the objective of Chinese overall economic development. (II) in the Chinese commercial legal system. -The shortcomings of the disclosure regime in Chinese corporate legal system have been exposed738 

  (a) Providing a false letter of undertaking. (b) False capital contribution, circular capital injection, using entrusted funds, debt funds and other non-owned funds to fund. (c) Illegal holding of equity interests in FHCs through entrusting others or accepting entrustments from others, and so on. (d) Providing false information or concealing material facts. 758 Ibid.

  shareholders' disclosure responsibilities, the Chinese legislator seems to have realised the importance of the issue, not only in terms of the determination of shareholders' disclosure responsibilities in different laws. It is also reflected in the fact that in 2001 the Chinese legislator attempted to develop a shareholder disclosure regime for listed companies 762 , but unfortunately 20 years later the proposal is still in draft form and has not really been implemented.369.Good mechanisms. -As for the inadequacy of these punishment mechanisms, it is asked rhetorically, what would an adequate punishment mechanism look like? For without a criterion for evaluation, punishment mechanisms may always be inadequate. From a legal perspective, the evaluation of punishment mechanisms needs to be guided by several principles.Firstly, the liability for disclosure should correspond to the obligation to disclose. It means that future disclosure regulation of FHCs should provide for clear liability for misleading statements and material omissions by shareholders and management.Second, the liability for disclosure regulation of FHCs should be designed with reference to the strictest liability in China. In the current case, the penalty mechanism should not be weaker than the provisions of the securities law. It is more in line with the requirements of prudential regulation and systemic risk prevention.Thirdly, a list should be created of the responsibilities that shareholders and management of FHCs should assume. And the types of information subject to regulation are identified in the guidelines issued by the French market regulator AMF on the periodic disclosure of listed companies. And in the regulation of disclosure in Chinese FHCs, a list of responsibilities is worth advocating. And it has been demonstrated that four of the eight 761 Article 51, TMSAFHC. See supra, n° 366. 762 Measures for the Administration of Disclosure of Shareholding Information by Shareholders of Listed Companies (Draft for Comments) (上市公司股东持股信息披露管理办法(征求意见稿)). It proves the point as a whole, and it covers all the articles.

  China. -One of the reasons why it needs to be researched for the disclosure reform of FHCs, in addition to the current problems of the disclosure system, is also based on Chinese regulatory objectives. In 2020, China published its economic plan for the period 2021 to 2035, in which it mentions the need to achieve transparency reforms in the financial and economic sector 765 . In other words, it is another proof that Chinese lawmakers are aware of these issues. So, it is important to respond to these issues in future economic planning.But did these problems just happen? Apparently not. It can be found evidence of this in several studies. Since Chinese reform and opening, criticism of the corporate disclosure 763 For the definition, see infra, n° 599. 764 Notice of the General Office of the State Council on the Issuance of the Pilot Program for the Preparation of the List of Powers and Responsibilities of State Council Departments (国务院办公厅关于印发《国务院 部门权力和责任清单编制试点方案》的通知). It proves the point as a whole, and it covers all the articles. 765 Outline of the Fourteenth Five-Year Plan for National Economic and Social Development of the People's Republic of China and Vision 2035 (中华人民共和国国民经济和社会发展第十四个五年规划和 2035 年 远景目标纲要). It proves the point as a whole, and it covers all the articles.

  . -In the future reform of FHCs in China, in the context of Chinese policy, two main objectives of disclosure regulation are considered here: meeting the transparency standards of modern financial regulation (A) and the requirements of sustainability (B). The transparency standard for modern financial regulation is not a specialist legal term. So, it needs to be explained here exactly what this standard is. In the Chinese context, it appears in Chinese government documents and is one of Chinese goals for the years 2021 to 2035 766 . It is therefore a political term at this point. According to the explanation of Guo Shuqing, Chairman of the CBIRC, the modern standard on transparency in financial regulation in a political context refers to the international disclosure standard represented by the Basel framework 767 . However, there is another way to understand the issue than the political context of the formulation. And modern financial theory is an important theory in finance, and it is based on the idea of the efficient market hypothesis 768 . It is also a theory that is of concern to corporate law and securities regulation 769 . The most direct manifestation is the focus on disclosure. Although some researchers have argued that the efficient market hypothesis has been deemed inefficient from a legal regulatory perspective in the aftermath of the financial crisis in 2008 770 , it does not negate the value of the theory for disclosure regulation. Criticism of the efficient market hypothesis has focused on the failure of market discipline to resist financial risk, as evidenced by the financial crisis. This highlights the importance of regulation. This controversy can be traced back to a long-standing issue of controversy, namely the relationship between government and markets. However, the financial instability hypothesis 771 emphasised by modern financial theory is in fact exactly what the research requires for a standard of transparency, and the regulation of disclosures by FHCs is not fixed, but rather dynamic and adapted to changes in the market.

  Specifically, it should develop improved standards based on the Basel framework, considering the actual situation of Chinese FHCs, such as supervisory transparency and accountability. In response to the « essential criteria » 773 proposed for disclosure and transparency, Chinese FHC regulation should examine how to embed them in the Chinese legal system in the future. In reverse, what would be the consequences if Chinese FHCs maintained their current state of disclosure? It risks repeating the same mistake as the development of internet finance in China. In the case of Chinese P2P online lending, for example, the development of Chinese internet finance was once considered to be representative of financial innovation, but on 15 April 2021, the People's Bank of China issued an announcement requiring all P2P lenders operating in the country to cease operations 774 . The failure of disclosure regulation 772 Outline of the Fourteenth Five-Year Plan for National Economic and Social Development of the People's Republic of China and Vision 2035, supra, p. 207. 773 See « Disclosure requirements », The Basel Framework (supra p. 190). This standard was updated on 22 January 2021. 774 Information from People's Bank of China WeChat public website.to meet the needs of financial practice has led to phenomena such as illegal fundraising infringing on the safety and stability of Chinese financial markets. For FHCs, it is currently the early stage of improving the regulatory regime and regulators should proceed to build comprehensive and stringent disclosure standards.On the other hand, dynamic disclosure standards are appropriate for the development of FHCs in China. Both the Basel framework and disclosure based on the efficient market hypothesis are aimed at preventing systemic risk. In the process, regulators should respect the law of market change, and the Periodic review and refinement proposed by the Basel framework has been recognised in disclosure regulation in various jurisdictions. However, the frequency and content of disclosure regulation for Chinese FHCs has not yet been determined, and this will need to be refined later.375.Conclusion.-The disclosure regulation of Chinese FHCs must adapt to the trend of international competition. At the same time, to respond to the need for systemic risk prevention, China still has a long way to go in its future reform of modern financial disclosure regulation for FHCs.B. TheSecond Objective: Meeting the Requirements of Sustainable Development 376. International development. -Sustainability disclosure has become an international trend in the field of financial market regulation. From a regulatory perspective, in 2014 the EU identified the need for public-interest entities to publish corporate sustainability reporting on an integrated regulatory basis, which includes environmental matters, social matters and treatment of employees, respect for human rights, anti-corruption and bribery, diversity on company boards 775 . In 2019, the EU included sustainability risk in the transparency criteria 776 . France has introduced the EU regulation into its national law and 775 Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and groups. It proves the point as a whole, and it covers all the articles. 776 Article 3, Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on sustainability-related disclosures in the financial services sector. According to this provision, financial requires companies to state their reasons for not disclosing sustainability risks 777 . Moreover, France is a pioneer in the treatment of environmental issues and corporate governance 778 . In fact, France has been concerned with the social and environmental performance of listed companies in their reports by law on les Nouvelle Régulations Économiques since 2001 779 . In terms of UK law, the UK has aligned itself with the EU in terms of sustainability risk disclosure, despite the start of the Brexit process. For example, The Bank of England published climate-related financial disclosure in 2020 780 . Two of these are key: firstly, it has proposed that Task Force on Climate-related Financial Disclosures is becoming the global standard for climate risk disclosure, which means that the standard for sustainability disclosure will gradually become clearer; secondly, climate-related sustainability risks are included in the scope of prudential regulation. In the US, progress has been slow because former President Trump did not advocate corporate sustainability disclosure and withdrew from the Paris climate agreement. The
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  Outline of the Fourteenth Five-Year Plan for National Economic and Social Development of the People's Republic of China and Vision 2035, supra, p. 207. 787 GARRIC (Audrey) et LEMAÎTRE (Frédéric), « La Chine surprend en s'engageant à atteindre la neutralité carbone d'ici à 2060 », 2020. [En ligne : https://www.lemonde.fr/climat/article/2020/09/24/la-chine-surprenden-s-engageant-a-atteindre-la-neutralite-carbone-d-ici-a-2060_6053402_1652612.html] [consulté le 21international scrutiny. In this context, sustainability disclosure will be an important tool for the Chinese government to achieve this ambitious goal. It extends to the sustainability disclosure of FHCs as well.378.Conclusion. -In the context of international competition and sustainable development trends, the regulation of FHCs in China must also respond to the issue, which is at the same time a matter of concern for the protection of shareholders' rights. §2. The Proposals to Reform the Disclosure Regulation 379. A good time for reform. -In response to some of the problems with the disclosure regulation of Chinese FHCs and Chinese economic development goals, Chinese regulators should act on these issues in the future. It is very important. And it is an inevitable issue in terms of the development of Chinese FHCs and early measures can only be taken to effectively address the challenges ahead.In addition, from the perspective of legislation, China has already started to legislate on FHCs. And from the theory of cost-benefit analysis of legislation, it is important to respond and design well to these issues in the legislative process. It will reduce legal barriers to future economic development, while also reducing the cost of legislation while ensuring benefits.380.Plan. -In response to the urgent need for disclosure regulation of FHCs in China, two targeted recommendations are made here: the promulgation of specific standards for FHCs disclosures, (I) and the reform of the disclosure liability regime (II). thesis has argued that there is no adequate regulation of FHC disclosures in the current Chinese law context 788 , which creates legal obstacles to the septembre 2021].788 Ibid.

  (a) Evading the regulation of the FHC by means of a specific purpose vehicle or entrusting others to hold shares. (b) Numerous related parties, complex and non-transparent shareholding relationships, or disputes over ownership, carrying out connected transactions in bad faith and using connected relationships in bad faith. (c) Abuse of monopoly position in the market or technical superiority to carry out unfair competition. (d) Manipulating the market and disturbing the financial order. (e) Transferring the shares held in the financial holding company within five years. 800 Administrative Measures on Affiliated Transactions between Commercial Banks and their Insiders or Shareholders (商业银行与内部人和股东关联方交易管理办法). It proves the point as a whole, and it covers all the articles. 801 Official Reply on Identifying the Scope of Related Party Transactions of Foreign Investment Insurance Companies (中国保险监督管理委员会关于外资保险公司关联方交易范围界定问题的复函). It proves the point as a whole, and it covers all the articles.

811

  Guiding Opinions on Judicial Protection by the People's Courts for Mergers and Acquisitions of Enterprises (关于人民法院为企业兼并重组提供司法保障的指导意见). It proves the point as a whole, and it covers all the articles. 812 IFRS, « Disclosure Requirements in IFRS Standards-A Pilot Approach », 2022. [Online: https://www.ifrs.org/projects/work-plan/standards-level-review-of-disclosures/exposure-draft-and-commentletters/] [accessed 25 February 2022]. 813 Letter of Public Comment on the Exposure Draft of the Post-implementation Review of Standards Such as Consolidated Statements Issued by the IASB (关于就国际会计准则理事会发布的合并报表等准则实施后 审议意见征询稿公开征求意见的函). It proves the point as a whole, and it covers all the articles. 814 See IFRS, supra, p. 221. and the liability regime should be clarified based on comprehensive regulation. II. To Reform the Liability Regime on Disclosure 391. Liability in Chinese disclosure regime. -In response to the inadequacy of current FHCs disclosure regulation legislation, dedicated FHC disclosure regulation can help

  . -In order to clarify the liability regime of an FHC disclosure regime, it is necessary to reflect on foreign models in order to consider what impact they may have on the liability regime of an FHC disclosure regime in China. Two models are more typical: one is the controlling shareholder fiduciary duty model in common law countries (A) and the other is the French civil liability model for directors (B). A. Rethinking the Common Law Model: Fiduciary Duties System on Disclosure 393. Fiduciary duties under the common law model. -The common law model of fiduciary duty arose in UK 817 . This model has since been widely accepted in common law countries 818 . Regarding the definition of fiduciary duties, some scholars have found it difficult to give a clear definition, but the courts have held that the relationship is based on815 Chapter 12, Chinese Company Law. According to this article, these sanctions are mainly divided into administrative and criminal penalties. 816 Ibid. 817 Ibid. 818 Such as the USA and Singapore.

  As for external protection mechanisms for the rights of shareholders in FHCs, it first focuses on the type of shareholder. When the only shareholder is the government, the so-called shareholder rights protection mechanism translates into the regulation of the FHCs itself. It has been argued in jurisdictions beyond China. It will continue for this line of thought in the shareholder rights protection regime for FHCs in China. However, as China is at a turning point in the regulation of FHCs, it faces a few controversies that are different from those in other jurisdictions. It is mainly in the form of conflicting legislative models and regulation uniformity. It is importantly related to the concept of FHCs, as the type of control relationship and business reflected in the concept of FHCs directly influences the legislative model and regulators in China. In addition, the current regulatory situation facing China for FHCs is very different from that around 2000. China needs to face the challenges of financial regulation posed by FinTech, while focusing on resolving the contradictions between central and local regulation that are unique to China. When the shareholders of FHCs are no longer only the government, it is mainly faced with mixed ownership reform in Chinese law. At this point, it should be focused for the analysis on two key rights of shareholders of FHCs, namely the right to vote and the right to information. Among the external protection mechanisms of voting rights, the research focuses on the control and exit of state-owned shares, which is determined by the specificity of the shareholder and shareholding structure of Chinese FHCs. In addition, the « Mandatory Cumulative Voting » is more suitable for shareholders of FHCs. Among the external protection mechanisms for the right to information, China should improve disclosure regulation and establish a specific disclosure standard for FHCs, which is feasible in Chinese law. And in the era of the civil code, the directors' liability regime in French law will provide useful experience for the disclosure mechanism of FHCs in China, which is complementary to the fiduciary liability regime in Chinese law. The development and regulation of FHCs in China has been informed by the experience of other jurisdictions, as the FHC is a corporate form created by Western countries in response to the financial crisis and to enhance their financial competitiveness. In 2020, the PBOC issued a document on the regulation of FHCs, defining for the first time what constitutes an FHC in China. It was a milestone in the regulation of FHCs in China. And shareholder rights protection has always been a central concern, both in jurisdictions beyond China and in the current regulation of FHCs in China. Although sustainable development has placed new demands on shareholder rights protection and stakeholder rights have received increasing attention, it has not changed the importance of shareholder rights protection. To comprehensively demonstrate the mechanisms for the protection of shareholders' rights in FHCs, the research is divided into two parts: internal protection mechanisms and external protection mechanisms. PART I introduces the external protection mechanisms. The PART I argument is divided into two components, the protection of shareholders' rights in FHCs in jurisdictions beyond China (Title I) and in China (Title II). They are closely linked. On the one hand, « Title I » presents the general rules on the protection of shareholders' rights in FHCs, and Title II presents the special issues on the protection of shareholders' rights in FHCs in China. This reflects the universality and specificity in philosophical analysis. On the other hand, the regulatory regime for FHCs in China has been set up with reference to the regulatory experience of other jurisdictions. Thus, « Title I » tells us what an FHC is, how it is regulated and how shareholders' rights are protected in the context of globalisation. And « Title II » introduces the mechanisms for protecting the rights of shareholders in FHCs in China. It is a good response to the title of this thesis: the protection mechanism of shareholders' rights in Chinese FHCs in the context of globalisation.

  company law and the liberal nature of corporate governance should be reconciled 851 . It has been discussed in the previous paragraphs 852 . In fact, the freedom of corporate governance should not violate the mandatory provisions of company law. In this logic, the first Part focuses on the role of legal intervention on the right to vote and the right to information of shareholders in FHCs from the perspective of regulatory compulsion. Instead, the second Part focuses on how the internal governance process of FHCs realises these two rights of shareholders while adhering to mandatory provisions, and it reflects the flexibility of corporate governance. 404. Plan. -Part II will present the internal governance mechanisms for the protection of FHCs in jurisdictions beyond China (Title I) and Mainland China (Title II) respectively. This structure, like that of Part I, will facilitate analysis and reflection on the situation in China after understanding the internal governance mechanisms of FHCs in other jurisdictions. and internal corporate governance. -The protection of shareholders' rights cannot be ignored in corporate governance. Nowadays, there are different views on the models of legal analysis of corporate governance. For example, some scholars have proposed four models, including the stakeholder model, team production, director primacy, and shareholder primacy 853 . Others have proposed two models,

  . Content of monitoring. -From the corporate governance codes of the jurisdictions studied, the content of supervision of the governance codes of FHCs can be divided into two main categories. The first category is functional oversight in corporate governance, which manifests itself primarily as internal oversight. It is reflected in the internal arrangements within the corporate governance structure and manifests itself in the monitoring of management, the monitoring of financial reporting, the monitoring of the company's operations. The second category is the supervision of the overall implementation of corporate governance standards. It manifests itself primarily as external oversight. It refers to the monitoring and evaluation of the overall governance of the FHCs.432.The way of monitoring. -Different jurisdictions each have different approaches to internal and external oversight of corporate governance.

  For the rights of shareholders in FHCs, in Part I, the research analyses in detail the two basic rights of shareholders, including the right to vote and the right to information. These two rights should be the focus of attention in the protection of shareholder rights in FHCs, because the exercise of these two rights can have an impact on the successful realisation of other rights of shareholders. In addition, however, the right to dividends is also a very important right for shareholders. Since shareholders do not participate in the governance of an FHC for free, they expect to receive a return from the governance of the company, so the realisation of this right has an impact on the shareholders' incentives. As a right that fully reflects the purpose of shareholder participation in corporate governance, it is compelling to argue for the importance of sustainability success through the right to dividends. Moreover, from a corporate governance perspective, this right has been given sufficient weight. For example, the corporate governance codes in the US indicate that companies should determine their dividend policy to shareholders in various forms 906 .
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  For EU law: Article (7), Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 amending Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement.

  success ». -In exploring the realisation of « sustainable success » from the perspective of shareholders' right to information, two aspects of the argument are relevant. First, how should corporate governance respond in the absence of clear regulatory standards in the face of the disclosure challenges posed by sustainability? Setting standards may not be easy. However, within the existing corporate governance model, the development and improvement of « Code of Ethics » and « Code of Conduct » for FHCs should be considered. Secondly, more professional staff should be added to the Independent Board Members. Whether it is a one-tire or two-tire governance structure, they have oversight responsibilities over the directors and management of the company. In the face of sustainability issues such as climate change, the Independent Board Members could consider bringing in experts with different knowledge structures so that relatively effective oversight can be achieved. 452. Conclusion. -The protection of shareholders' rights to information in FHCs can have a positive effect on the achievement of sustainable corporate success. In the face of unknown or unclear sustainable corporate governance issues, FHCs can improve the « Code of Ethics » and « Code of Conduct » and monitoring systems on existing corporate governance models. reports? -To better understand the role of corporate governance guidelines in the protection of shareholders' rights in FHCs, this section will present the protection of shareholders' rights disclosed by three FHCs in their annual reports 919 . These three FHCs are Crédit Agricole S.A. in France, HSBC in the UK, and JPMorgan Chase & Co. in the US 920 . These three companies were chosen to provide a basis for subsequent analysis of Chinese FHCs.

  Independent Board Members. -In JPMorgan Chase & Co.'s annual report, it states that the independent directors are to meet regularly to discuss topics they see fit, with the Lead Independent Director being responsible for convening them. In HSBC, it specifically addresses the role of Senior Independent Director through a report that sets out a total of 10 tasks, which are subsidiary to the annual report. It is stated that the Senior Independent Director's primary role is to support the Chairman and to oversee the Chairman with the other Non-Executive Directors as and when required 924 . Crédit Agricole S.A.'s annual report identifies four committees on which the independent directors maintain oversight : le Comité des risques, le Comité d'audit, le Comité des rémunérations, le Comité des nominations et du gouvernement. In each of these four committees, the independent directors maintain a majority.462.Conclusion. -All three FHCs focus on the design of the independence of the Independent Board Member, emphasising its supervisory function. However, it can be found that different FHCs disclosed different information in their annual reports. It may be based on the actual operations of the different FHCs. However, the question arises at this point as to how the disclosure standards should be designed. From the perspective of shareholder rights protection, what shareholders need is the right to information. But the problem is that there are several typical manifestations of information asymmetry: insufficient information and information overload. The corporate governance code does not explain this problem.

France

  and the UK are performing well. It is also a European model compared to the US. II. The Disclosure on Sustainability to Protect Shareholders' Rights 466. Current status. -« Sustainable success » is an important objective in the governance of FHCs. The three FHCs all disclose the actions they take. However, it is also noted that their disclosure of this component differs. The main difference is in the form of disclosure, which is divided into two main types: disclosure in the company's annual report and the publication of a separate report to supplement the annual report. Specifically, JPMorgan Chase & Co. in the US reports on the sustainability initiatives 926 . HSBC in the UK and Crédit Agricole S.A. in France all chose to detail the measures they have taken in relation to sustainability disclosure in their annual reports.

FHCs

  , represented by their annual reports, specifically address compliance with the corporate governance codes. Thus, the FHCs in France and the UK are represented by those that have made specific compliance statements in their annual reports in relation to the corporate governance codes. But JPMorgan Chase & Co in the US are unique in the analysis of sustainability disclosure compliance. And JPMorgan Chase & Co has developed its own Corporate

  and AI? -In the current society, there is a wide variety of new technologies, including blockchain, cloud computing, big data, AI, and the Internet of Things.966 . All these technologies may, to varying degrees, have unexpected impacts on areas such as corporate law, corporate governance, and financial regulation. Blockchain technology and AI may play a greater role in addressing the problems faced in protecting the rights of shareholders in FHCs analysed in Part I, including RPTs and interference in business decisions by controlling shareholders, as well as the protection of minority shareholders' rights to vote and information 967 . From a corporate governance perspective, then, the thesis should also analyse the impact of these new technologies. And financial market regulation also requires feedback from corporate governance, as evidenced by the Conference of State Bank Supervisors v. Office of the Comptroller of Currency, a precedent the thesis has examined 968 . Regulators want the problems posed by these new technologies to be fully exposed so that they can have a basis for legislation. It is then a critical time for corporate governance to come into play.498.Plan. -The opportunities offered by blockchain ( §1) and AI ( §2) for the protection of shareholders' rights in FHCs will be analysed here. §1. The Opportunities offered by Blockchain Technology for ShareholdersThe protection of shareholders' rights in FHCs requires the resolution of two main conflicts, namely the conflict between controlling and minority shareholders and the potential conflict between shareholders and management. The thesis has already analysed the issue from a legal and regulatory perspective in Part I 969 . Here the thesis will focus on the corporate governance perspective. It can be believed that blockchain technology has the potential to play an important role in resolving these two conflicts in the future.

  evaluation. -There is a general consensus on the assessment of the board of directors in corporate governance codes. Whether it is the one-tire model or the two-tire model, it can be found for the corresponding basis in the corporate governance codes.In terms of corporate governance, it can be found for corresponding provisions in the corporate governance codes in all the jurisdictions studied 1008 . The French code of corporate governance is the most straightforward in terms of the relationship between the evaluation of the board of directors and the protection of shareholders' rights: « the Board of Directors should evaluate its ability to meet the expectations of the shareholders » 1009 . The corporate governance codes of other jurisdictions do not directly state the relationship between the evaluation of the board of directors and the protection of shareholders' rights, but they all 1007 See their annual reports in 2020.1008 They are France, the UK, and the US. 1009 Article 10.1, 2020 French Corporate Governance Code of Listed Corporations. This paragraph explains it very well.

  AI technology has a role to play in encouraging shareholder participation in the governance of FHCs. It is mainly demonstrated by the fact that it provides a simulation tool to encourage long-term shareholder engagement, (A) and by the fact that it offers a new option for protecting shareholder rights in complex business decisions. (B) shareholder engagement. -The long-term engagement of shareholders is important for FHCs. In an FHC with a fragmented shareholding, minority shareholder activism manifests itself in a focus on short-term interests rather than ensuring sustainability 1028 . When faced with voting problems, abuses by minority shareholders also take the form of passive exercise of voting rights 1029 . Because the realisation of shareholders' rights is often closely linked to general meetings, and voting is an important means of realising shareholders' rights such as the right to information and the right to dividends 1030 .
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  Ibid. 1032 It was a point made by the European Corporate Governance Institute at its 2018 conference on « Technology and Corporate Governance ». 1033 Ibid. 1034 BOFFO (R.) and PATALANO (R.), « ESG Investing: Practices, Progress and Challenges », 2020, p. 6. [Online: www.oecd.org/finance/ESG-Investing-Practices-Progress-and-Challenges.pdf] [accessed 10 September 2020].
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  Article 3a, Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 amending Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement.

  the application of a new technology if the benefits it brings to them outweigh the losses they incur. Specifically, what about the benefits and risks for controlling shareholders from the application of blockchain and AI technologies in FHCs? It needs to be analysed in the context of different FHCs. And it may not turn out to be the same under different shareholding structures. In FHCs with highly concentrated shareholding structures, the controlling shareholder does not have to worry about the smaller shareholders taking advantage of the advantages offered by the new technology to squeeze their interests. At this point, their shareholders are more assessing whether this technology will bring long-term profits to the company's operations, and whether this could have a better result in the financial statements. It then almost depends on the effect that the level of technological development has on the company's business. However, in FHCs with dispersed shareholdings, such as HSBC in the UK and JPMorgan Chase & Co in the US, joint action by minority shareholders can have a significant impact on the controlling shareholders. The controlling shareholders must then consider the potential loss of their current interest in the application of the new technology. The outcome of the struggle between shareholders and

  take measures, for example JPMorgan Chase & Co, Crédit Agricole S.A. and HSBC have specific data privacy training programmes 1053 . Furthermore, in terms of equity disclosure, JPMorgan Chase & Co and HSBC do not provide detailed explanations of these issues in their annual reports, unlike Crédit Agricole S.A. Moreover, it can be found that most FHCs do not have a clear explanation of the relationship between shareholder privacy protection and new technologies in their disclosures, which falls into a vague area. It is, of course, discussed in the context of soft law, which does not involve the financial market regulation of data privacy.548.Manifestations of conflict. -In the context of FHCs, the conflict between shareholder privacy protection and shareholding transparency in the context of new technologies manifests itself in two main ways.The first is the disclosure of minority shareholdings in FHCs with dispersed shareholdings. In companies such as JPMorgan Chase & Co and HSBC, which have highly dispersed shareholdings and tens of thousands of investors, it is difficult to find information USA: Article VII, 2016 U.S. Principles of Corporate Governance. According to this description, the Board's communications with shareholders are subject to applicable regulations and the Company's policies on confidentiality and disclosure of information. 1052 France: Article 12.1, 2020 French Corporate Governance Code of Listed Corporations. See supra, n° 547. 1053 See their annual reports for 2020.

  The use of new technologies in FHCs can help protect shareholder rights, but in the current context of immature technology, pressures from within companies 1054 See the annual reports of JPMorgan Chase & Co (supra, n° 44) and HSBC (supra, n° 487) in 2020. 1055 The Bangkok Post, « 2017 Poses New Risks to Shareholders' Privacy », 2017. [Online: https://www.bangkokpost.com/business/1262679/2017-poses-new-risks-to-shareholders-privacy] [accessed 10 September 2020].

Furthermore, it has

  been already seen that there is the UK start-up Colony 1062 which is already experimenting with blockchain and AI technology to get rid of management and thus seek a new model of shareholder autonomy. It is an innovation because essentially the principal-agent theory has not changed. The difference is that the agent has changed from a human being to a machine. It is an institutional innovation because the use of robots resolves a long-standing contradiction in the traditional principal-agent model, namely the problems of insider control and agency costs. Then, it is certainly an innovation to change a longstanding dilemma in the traditional model through technology.

  the annual reports. -Examining and analysing the annual reports of the three FHCs, JPMorgan Chase & Co and HSBC both mention the use of new technologies such as blockchain to improve the company's efficiency, but do not analyse this specifically in the context of corporate governance. But Crédit Agricole S.A.

  in a document compiled by the legal expert Stéphane Rousseau on the basis of a conference 1081 GONZÁLEZ (Miguel) et al, op. cit., p. 1. 1082 WU (Xuchuan), « The DAO robbery highlights blockchain technology and ethical risks (The DAO 被 劫,凸显区块链技术及道德风险) », 2016. [Online: https://www.chinatimes.net.cn//article/59751.html] [accessed 10 September 2020].

  The application of AI technology to the protection of shareholder rights in FHCs has been analysed from several perspectives, including an assessment of the board of directors, thinking about soft law binding, encouraging long-term shareholder engagement, and aiding in complex business decisions 1092 . It can be then thought further in depth about how the criteria provided by AI can be viewed in these applications. Human use of AI is based on trust in the technology and recognition of the judgements made by AI in corporate governance1093 . And AI technology relies on data analysis and application. Therefore, it can be understood the standards provided by AI technology for the governance of FHCs as being based on trust in data. And the standards themselves represent a measure of values, such as when assessing whether the board is performing its duties well, which in effect makes an evaluation of the board's work based on values. So, are values based on data the right thing to do? This question is a recurring one in the development of AI: is data justice really justice? 575. Data Justice. -Researchers have explained the concept of data justice as a rational state of informational fairness, where factual evidence and knowledge are taken into account in decision-making 1094 . In addition, some legal scholars have suggested three elements of data justice: visibility, engagement with technology and antidiscrimination 1095 . Therefore, data justice in this context refers to people being treated fairly in the presence of data.

Article 3 ,

 3 Regulation (EU) 2015/2120 of the European Parliament and of the Council of 25 November 2015 laying down measures concerning open internet access and amending Directive 2002/22/EC on universal service and users' rights relating to electronic communications networks and services and Regulation (EU) No 531/2012 on roaming on public mobile communications networks within the Union (Hereinafter referred to as Regulation (EU) 2015/2120).

  The new technologies represented by AI are subject to legal, cultural and other restrictions in their current development. If it is used brutally when humans are not ready to govern it, it can significantly harm the interests of the shareholders of an FHC, which can manifest itself as an affront to the rights of the whole. In addition, it can confuse the governance of the FHC and prevent it from achieving the sustainability goals 1105 DIAKOPOULOS (Nicholas), « Algorithmic Accountability Reporting: on the Investigation of Black Boxes », Columbia Academic Commons, 2017, p. 14. [Online: https://academiccommons.columbia.edu/doi/10.7916/D8ZK5TW2] [accessed 10 September 2020].

  Chapter 2 examines the internal mechanisms surrounding the protection of shareholder rights in FHCs, focusing on how they deal with the protection of shareholder rights in the face of the opportunities and challenges presented by new technologies in jurisdictions beyond China. The impact of the development of new technologies on the governance of FHCs is premature. In this chapter, two technologies including blockchain and AI have gained widespread attention in corporate law. Specifically, blockchain and AI bring new solutions to the protection of shareholder rights in FHCs. It is an opportunity in the technological age. Primarily, blockchain technology improves the rights to vote and information for shareholders, increases transparency and security of shareholder engagement, and optimises agency costs and reduces the threat posed by insider control. In addition, AI technology can provide data standards for ongoing board evaluation and enhance the effectiveness of board evaluation by improving transparency standards. In the face of inadequate monitoring of the implementation of corporate governance codes, AI technology may bring new interpretations of the soft law effectiveness of corporate governance codes. Under the influence of the « code is law » theory, it can help to promote the enforcement of corporate governance codes, thus achieving good practice in the governance of FHCs and ensuring that the rights of shareholders are well protected. Furthermore, AI technology provides a simulation tool for long-term shareholder engagement and facilitates cross-border shareholder engagement.

Faced

  with the application of new technologies, FHCs should both recognise the opportunities that blockchain and AI technologies present for the protection of their shareholders' rights, and at the same time look objectively at the challenges. Blockchain offers new solutions for the protection of shareholders' rights to information and vote, while it reduces agency costs and limits the impact of insider control. And AI technology has improved board evaluations and the binding nature of soft law, while encouraging long-term shareholder engagement and cross-border participation. But the challenges posed by new technologies to the protection of shareholder rights in FHCs arise both from within the company and from the technology itself. Data justice and systemic risk are always two areas that need constant elaboration by FHCs in the face of new technologies. In conclusion, the study of the protection of shareholders' rights of FHCs from jurisdictions beyond China can provide useful experience for exploring the internal protection mechanism of shareholders' rights of FHCs in China. governance of FHCs in China. -After analysing the protection of shareholders' rights in FHCs outside of China from a corporate governance perspective, it can be understood for two objectives of governance codes regarding the protection of shareholders' rights, which are not only supported in theory, but it is also certified in the practical field. It provides experience for the analysis of shareholder rights protection in FHCs in China.
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  Article 11, TMSAFHC. A controlling shareholder of an FHC shall not have the following circumstances: 1. He evades the regulation of the FHC by means of a specific purpose vehicle or by delegating shareholding to others. 2. He has numerous related parties, complex and opaque shareholding relationships or disputes over ownership, carries out related transactions in bad faith and uses related relationships in bad faith. 3. He abuses his monopoly position in the market or technical superiority to engage in unfair competition. 4. He manipulates the market and disrupts the financial order. 5. He transfers his shares in the FHC within five years. controlling shareholders. -The paragraphes have analysed the concept of shareholder engagement, which refers to the need for shareholders to communicate with other stakeholders, express their views and make their voices heard in corporate governance 1122 . Controlling shareholder engagement, then, refers to corporate governance in which controlling shareholders express their views and balance their relationships with other stakeholders in major decisions of the company.590.Plan. -In Chinese corporate governance, the involvement of controlling shareholders is manifested in the dominance of one share and excessive engagement. It is the reflection of Chinese scholars on corporate governance in China 1123 . It is likewise reflected in the governance of Chinese FHCs. But it cannot be ignored in the light of the future development trend of Chinese FHCs. To fully explain the significance of this phenomenon for the development of FHCs, this section will explain the development of controlling shareholder engagement in Chinese FHCs ( §1) and, on this basis, reflect on the theory of corporate governance in China ( §2). §1. The Reality of Engagement of Controlling Shareholders 591. Significance. -An analysis of the development of the involvement of controlling shareholders in Chinese FHCs is useful in understanding the particularities of the governance of Chinese FHCs. Through the study, it can be found that the equity bodies in FHCs in the US and the UK are highly dispersed. In contrast, the FHC in France have relatively concentrated shareholdings. However, looking at the currently announced pilot FHCs in China, they contain both private companies with dispersed equity and state-owned enterprises with concentrated equity. Therefore, by examining the current development of 1122 Ibid. 1123 ZHAO (Xudong), « Controlling Shareholders in Corporate Governance and Their Legal Regulation », op. cit., p. 93.

  For non-state-owned mixed ownership FHCs, restrictions on the engagement of controlling shareholders should be aimed at providing valuable lessons for future FHC governance codes, specifically in the areas of shareholder agreements and management incentives. §2. The Reflections on the Engagement of Controlling Shareholders 611. Why reflect? -In relation to the participation of controlling shareholders in Chinese

FHCs

  in China. On the one hand there is the role of Communist Party of China in the governance of FHCs about the protection of minority shareholders' rights. ( §1) On the other hand, there is the focus on shareholding structure. ( §2) The thesis will explain these two aspects in more detail. §1. Rethinking the Relationship between Communist Party of China and the Engagement of Minority Shareholders 631. Explanation. -Communist Party of China (CPC) is a very special phenomenon in Chinese corporate governance. It is a manifestation of the involvement of a country's ruling party in corporate governance. According to the Chinese company law, the establishment of a party organisation in a company is achieved in accordance with the constitution of the CPC 1211 . And in the constitution of the CPC, the party organisation in an enterprise is a grassroots party organisation 1212 . If there are three or more members of the CPC in the enterprise, then the enterprise should establish a party organisation 1213 . And according to the provisions of the company law, the company should provide the necessary conditions for the activities of the party organisation 1214 .

  . -Chinese traditional FHCs are facing international competition in terms of digitalisation. Through digital transformation, Chinese traditional FHCs can hopefully maintain their current competitiveness as well as enhance their international competitiveness. It is a necessary attempt to protect the rights of shareholders. From the perspective of domestic competition, traditional FHCs face competitive pressure from Internet FHCs. It is mainly because Internet FHCs have an inherent advantage in terms of digitalisation. Therefore, for traditional FHCs, they must accelerate the digitalisation process by way of transformation. And it is a new requirement for competition in the Internet era, which means that traditional companies must connect to digitalisation. In the case of Chinese Internet FHC pilot Ant Group, the most typical impact on traditional FHCs is mobile payments. According to a report published by a leading Chinese third-party consultancy, Ant Group's Alipay business accounted for 54.4% of the Chinese market in terms of mobile payments in 2020 1324 . But the payments business has traditionally belonged to banks. Therefore, the competitive pressure of Internet FHCs on the subsidiaries of traditional FHCs is obvious.693.Effectiveness analysis. -Can traditional FHCs improve their competitiveness through digital transformation in the face of competitive pressure from Internet FHCs? In this regard, it should be clarified that although it has been demonstrated that traditional FHCs are under pressure, they still maintain a dominant position in terms of the overall strength of Chinese FHCs 1325 . Therefore, the digital transformation will improve competitiveness in two main ways: firstly, by maintaining their existing overall competitiveness in the future.

  Having confirmed the importance of the transformation, it is also necessary to analyse dialectically the measures taken by these traditional FHCs in the process of digitising their governance. And it is aimed at two main areas: firstly, regarding the innovation of corporate governance structures. (I) Secondly, on the development of the financial infrastructure. (II) I. To Innovate the Governance Structures
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  FENG (Jianqiang) and AO (Ting), « Research on the Development of Mobile Payment », Information Communication, 5, 2020, p. 4. (冯建强,敖婷: 《移动支付发展研究》 ,信息通信,2020 年第 5 期,第 4 页) 1334 Article 37, China Company Law. Article 17, Code of Governance for Listed Companies in China.

  First, the ways in which the CPC is involved in corporate governance; (I) second, the liability of the CPC in business decision-making. (II) I. Rethinking Two Fundamental Issues on the Participation of Communist Party of China723.Reasons. -It is a long-standing controversial issue in Chinese company law that whether and how the CPC should be involved in corporate governance in non-publicly owned companies. According to a survey conducted by Chinese researchers, as of 2018, only 48.31% of Chinese non-state-owned enterprises had established a party organisation, compared to 27.42% in 2002 1400 . So, does it mean that those non-state-owned enterprises that do not have a party organisation are in breach of company law? If viewed purely from

  valued in FHCs in other jurisdictions around the world. For example, in the annual reports of JPMorgan Chase & Co. in the US and Crédit Agricole S.A. in France, this risk is referred to as « Country Risk (risque pays) » 1411 . HSBC in UK classifies it as geopolitical and macroeconomic risks 1412 . After the suspension of Ant Group's IPO in 2020, according to the disclosure of the Shanghai Stock Exchange, the suspension of the IPO was due to a change in the regulatory environment for FinTech 1413 . So, this case could prove that risk governance in relation to state regulation has an important role to play in the protection of shareholders' rights. And since the CPC cannot avoid playing an active role in the governance of Internet

  It is argued that there is a legal basis for the participation of the CPC in the governance of Internet FHCs 1425 , but that the provisions of the company law are very general. It is not clear what the activities of the CPC are, but do they include the business decisions of the Internet FHC? It may appear differently in different companies. In the case of Suning.com's articles of association, there is no provision for the role and status of the CPC in the corporate governance. It is believed that the CPC has no right to participate in the company's decision-making.

  1427 . It means that corporate governance mechanisms should respect the wishes of shareholders when shareholders of non-state enterprises do not want the CPC to be involved in business decisions.735.Controversy. -It is clear that the participation of the CPC in the commercial decisions of an Internet FHC needs to rely on a joint resolution of the company's shareholders as well as on the company's articles of association, and the research can go further on this basis. If the company's articles of association recognise that the CPC can participate in the company's business decisions, it means that the CPC gains the right to participate in the company's business decisions, which of course includes resolutions 1426 Liuzhou Guosheng Real Estate Development Co. v. Bian Liming (柳州市国盛房地产开发有限公司诉 边利明,广西壮族自治区柳州市中级人民法院(2020)桂 02 民终 2113 号民事判决书). 1427 WANG (Yonghua), « Party-enterprise integration: Chinese wisdom and paths for corporate governance », Board of Directors, 11, 2017, p. 59. (王勇华: 《 "党企融合" :公司治理的中国智慧与路径》 ,董事会,2017 年第 11 期,第 59 页) involving new technologies in the case of an Internet FHC. So, how does this apply when the resolutions of the CPC conflict with those of the general meeting of shareholders? Such situations are possible. Firstly, voting by the CPC is a reality in non-state enterprises that have established a party organisation. It is a resolution made from within the CPC. It differs from a resolution of the general meeting of shareholders because it is mainly a meeting attended by party members and a vote passed on some specific matters of the company, which is also widely present in the party organisation of Suning.com 1428 .Secondly, when the vote by the CPC conflict with the outcome of a general meeting, how should the dispute be resolved? In the Chinese case of 2020 1429 , the shareholders filed a lawsuit after the party organisation had deprived them of their right to dividends by means of a resolution, and the judge ultimately held that the shareholders' meeting had approved the dividends for the shareholders and that the shareholders' right to dividends was statutory and could not be deprived by the CPC's resolution. Therefore, in terms of Chinese judicial practice, the result of the vote at the shareholders' meeting should be recognised in preference to the resolution of the CPC, if there is no breach of Chinese law.736.Conclusion. -When confronted with the participation of the CPC in Internet FHCs, there are three confusing issues: the establishment of party organisations in Internet FHCs;the participation of the CPC in the governance of Internet FHCs; and the participation of the CPC in the business decisions of Internet FHCs. Firstly, the establishment of a party organisation in an Internet FHC is provided with a legal basis by the Chinese Company Law;while the right of the CPC to participate in corporate governance and business decisionmaking is derived from the resolutions and articles of association of the general meeting of shareholders. However, the participation of the CPC in corporate governance does not 1428 Suning.com, « Management of Suning Holdings Group's Party Organization (苏宁控股集团党组织管理 办法) », 2018. [Online: http://www.suning.cn/cms/partyPolicy2018/22943.htm] [accessed 21 September 2020]. 1429 Liuzhou Guosheng Real Estate Development Co. v. Bian Liming (柳州市国盛房地产开发有限公司诉 边利明,广西壮族自治区柳州市中级人民法院(2020)桂 02 民终 2113 号民事判决书).

  If the CPC is engaged in the commercial decisions of Internet FHCs, then their liability regime should be improved accordingly. However, considering the limitations on the liability of the CPC through internal governance mechanisms in the context of current Chinese law, this may lack sufficient experience. Therefore, from the 1436 JIANG (Jianxiang) and LI (Yilun), op. cit., p. 38. 1437 Liuzhou Guosheng Real Estate Development Co. v. Bian Liming (柳州市国盛房地产开发有限公司诉 边利明,广西壮族自治区柳州市中级人民法院(2020)桂 02 民终 2113 号民事判决书).

  perspective of internal mechanisms to protect the rights of shareholders, it is acceptable in an Internet FHC that the CPC is not engaged in business decisions. §2. Rethinking the Technology Compliance System741.Concept.-In an Internet FHC, despite its advantages in the face of new technologies, it should avoid the misuse of technology in corporate governance, when technology compliance is important. So, what is technology compliance? Over the past few years, Chinese law has paid attention to the issue. Throughout the Chinese legal system, there are three main areas where technology compliance is regulated: the operation of securities funds 1438 , the import and export of technology 1439 , and the transport of goods by road on online platforms 1440 . In the area of securities fund operation, the Chinese law explains that in relation to technical compliance, the process design, function setting, parameter configuration and technical implementation of the securities fund operation system should follow the principle of business compliance and should not violate the laws and the regulations of the CSRC 1441 . And technical compliance and risk management are in conjunction with each other. And in road cargo transportation on online platforms, the Chinese law provides a detailed explanation of technical compliance standards 1442 . 1438 Information Technology Management Measures for Securities and Fund Operators (Amendment 2021) (证券基金经营机构信息技术管理办法(2021 修正)). It proves the point as a whole, and it covers all the articles. 1439 Ministry of Commerce and General Administration of Customs Announcement No. 66 of 2020 -Announcement of Matters Relating to the Application for Import and Export Licenses for Dual-Use Items and Technologies and Paperless Customs Clearance (商务部、海关总署公告 2020 年第 66 号--公布两用物 项和技术进出口许可证申领和通关无纸化有关事项). It proves the point as a whole, and it covers all the articles. 1440 Notice of the General Office of the Ministry of Transport on Further Improving the Monitoring of Road Cargo Transport Information on the Network Platform (交通运输部办公厅关于进一步做好网络平台道路 货物运输信息化监测工作的通知). It proves the point as a whole, and it covers all the articles. 1441 Article 14, Measures for the Administration of Information Technology of Securities and Fund Operators (amended 2021) (证券基金经营机构信息技术管理办法(2021 修正)). According to this provision, before engaging in securities and fund business activities by means of information technology, securities and fund operators shall carry out internal reviews to ensure compliance with the law in terms of parameters, technology, and establish archival records. 1442 Annex I, Notice from the General Office of the Ministry of Transport on Further Improving the Monitoring of Road Cargo Transport Information on the Network Platform (交通运输部办公厅关于进一步做好网络平 台道路货物运输信息化监测工作的通知).

  by the Bank of Chinese publication of compliance standards in 1989, which was the earliest industry standard for corporate compliance in China 1452 . Thereafter, in 2006, Chinese banking regulators laid down and interpreted compliance risk standards for commercial banks, which was also the earliest compliance regulation in China around corporate governance. So, compliance in the banking sector has always been a major focus of the Chinese economic market. The real close attention to compliance in China started mainly after 2012, when China enacted specific compliance regulations for securities companies, insurance companies, enterprises operating abroad, central enterprises, banks' foreign exchange business, anti-monopoly compliance, securities companies, and securities investment fund management companies 1453 .

  appropriate choice 1463 . He should have sufficient independence. Similar positions have already been reflected in the recruitment of FHCs. From the current disclosure of the annual reports of FHCs in other jurisdictions, the majority of the three FHCs studied place the current technical compliance in risk management. The implementation is carried out by the original compliance responsible department. For example, Le Comité des risques in France 1464 and JPMorgan Chase & Co in the US 1465 have set up « Independent Risk Management ». HSBC has a « Group Chief Risk Officer » 1466 . So, the experience of other jurisdictions can be divided into two implementation scenarios: a separate technical compliance officer is created, and the implementation is carried out according to the original risk management department. These could provide some ideas for the future implementation of technical compliance by Chinese Internet FHCs. 751. Conclusion. -In the context of Chinese law, the enforcement of technical compliance of Internet FHCs is legally binding and protected by the coercive force of the law. Although there is no uniform model for its enforcement at present, it is possible to continue to innovate in the future by drawing on the compliance regimes of Chinese SOEs and the technical compliance regimes of FHCs in other jurisdictions. II. Rethinking the Monitoring of Technology Compliance 752. The need for monitoring. -Compliance is not a new thing for corporate governance.

  and experience through Internet technology over the next three years 1475 . But it may still be in the exploratory stage regarding the compliance of technology itself. And currently FHCs are concerned about the risks that technology may pose through risk management disclosures.It is worth noting that in relation to technology compliance disclosures, legal academics noted in 2010 that technology often lacks transparency. It creates a lot of ambiguity for those seeking to monitor compliance with the internal and external operations of companies, which can easily lead to some significant risks. As a result, there is still a long way to go in terms of relevant disclosure 1476 . Looking at the practice of Internet FHCs, it still needs time to be explored in relation to technology compliance disclosures.757.Potential problems. -There are two potential issues to be concerned about in the exploration of technology compliance disclosure. The first is the conflict between privacy protection and technology compliance disclosure. The GDPR has now been enacted in Europe, and it sets out the right to explanation in terms of data governance; Chinese personal information protection law has been released in 2021. However, there is a lack of clarity on the protection of data privacy issues arising from technology compliance disclosures.Secondly, the conflict between trade secrets and technology compliance disclosure. It relates to the content of technical compliance disclosures. When the findings of a technical compliance disclosure are challenged, does the relevant technical code need to be released for scrutiny? It has been argued that data is not neutral. When « automation bias » is introduced into the technical compliance system, compliance findings can be challenged. It may require the publication of a large amount of data to defend it. The problem at this point is that the data may be a company's trade secrets and intellectual property, which could lead to irreparable financial losses if it is published, to the detriment of the protection of shareholders' rights.758.Conclusion. -There are currently no uniform standards for technology compliance disclosures. In the context of Chinese law, this relies on the practice and exploration of Internet FHCs. And they are more active in the application of new technologies compared to traditional FHCs. Currently, technical compliance relies mainly on disclosures regarding risk management, which is not sufficient for the protection of shareholders' rights in future Internet FHCs. In the process of exploration, Internet FHCs should focus on the conflict between privacy protection and trade secrets and technology compliance disclosure and use new technologies to achieve technology compliance disclosure.B. The Whistleblower Protection System on Technology Compliance759.Definition of whistleblower. -For corporate compliance, the whistleblowing system assumes an important monitoring function and it is one of the reference criteria for the evaluation of corporate governance. At the same time, it is an important way of protecting the rights of shareholders. The definition of a whistleblower needs to be interpreted in a specific context. In corporate governance, it usually refers to the employees of the company 1477 . This can be confirmed in the whistleblowing policies disclosed by Crédit Agricole S.A. and HSBC in their annual reports 1478 . However, in business practice, companies can define whistleblowers according to the actual circumstances. For example, HSBC considers whistleblowers to include not only current employees but also past employees 1479 .Furthermore, there is some controversy over the connotation of whistleblowers. For example, in the context of the EU's Directive on whistleblower protection in 2019, researchers have argued that whistleblowers include those who report through both internal and external reporting channels 1480 . However, some scholars argue that whistleblowers 1477 MAGNIER (Véronique), « Le lanceur d'alerte-actionnaire ou mandataire social, un acteur « stratégique » de la gouvernance des sociétés », Recueil Dalloz, 2020, p. 1307. 1478 See their 2020 annual reports. 1479 HSBC Annual Report 2020, supra, n° 468. 1480 VANDEKERCKHOVE (Wim), « Is It Freedom? The Coming About of the EU Directive on Whistleblower Protection », Journal of Business Ethics, 2021, p, 6.

First,

  Internet FHCs should establish and disclose access to employee whistleblowing. It is a common practice in the governance of international FHCs. It should 1492 Article 79, Labour Contract Law of the People's Republic of China (amended 2012) (中华人民共和国劳 动合同法(2012 修正)). According to this article, any organization or individual shall have the right to report any violation of this Law, and the labour administration department of the government at or above the county level shall verify and deal with the matter in a timely manner, and reward the person who has merited the report. 1493 MAGNIER (Véronique), « Le lanceur d'alerte-actionnaire ou mandataire social, un acteur « stratégique » de la gouvernance des sociétés », op. cit., p. 1307.

  is not well developed, and in the future governance of Internet FHCs, it will require them to actively innovate their corporate governance mechanisms. And Internet FHCs are more likely to be disruptors of fixed models than traditional FHCs. The employee whistleblowing case of China Life Insurance Company in 2021 has already attracted a great deal of attention from the Chinese people. This situation may see progress in future regulation. However, as far as current governance is concerned, it can be expected better and more innovative models from Internet FHCs. It has already been demonstrated in the many disruptive models brought about by Internet technology. And it will be expected for the whistleblower protection system! This chapter looks at the relationship between new technologies and the protection of shareholders' rights in Chinese law. It also responds to the situation in other jurisdictions. Overall, Chinese law needs to reflect on this relationship, as it has been argued for some of the theoretical and practical conflicts.In terms of new technologies, Chinese FHC pilots can be divided into two types: traditional FHCs and Internet FHCs. They focus on different issues in the face of the impact of new technologies on the protection of shareholders' rights. Specifically, a traditional FHC should focus on digital transformation, while an Internet FHC should pay more attention to its relationship with the CPC and the handling of technological compliance.The digital transformation of traditional FHCs is necessary because it responds to the current policy requirements of digital corporate governance in China. It is also to face its competition from both domestic and international sources. Both aspects cannot be ignored in the protection of shareholders' rights in the digital context. Traditional FHCs, on the other hand, due to their conservative nature in terms of new technologies, this requires them to respond to the challenges to the protection of their shareholders' rights by reforming their corporate governance structures and utilising independent directors and specialised committees that are familiar with new technologies. In addition, the shortcoming of a traditional FHC compared to an Internet FHC is its lack of FinTech infrastructure. The difference in the shareholding structure of traditional FHCs in the context of mixed ownership reform has led to the emergence of two models of digital transformation, government-led and company-led. As a representative of the company-led digital transformation model, Ping An Insurance has made an effective effort to explore it. However, the government-led model is currently making slow progress and should improve disclosure in the future.As for Internet FHCs, they have an inherent advantage in terms of new technology and shareholder rights protection. At this point, they need to focus on issues beyond technology. In particular, the relationship with the CPC in corporate governance. Currently, there is a lack of sufficient experience and mature models in Chinese law focusing on the participation of the CPC in the governance of Internet FHCs. But the case law proves that the articles of association, represented by the will of the shareholders, are the highest norm in corporate governance. Whether and how the CPC is involved in the governance of Internet FHCs is dependent on the exercise of shareholders' rights. Furthermore, due to the aggressiveness of the Internet FHCs in the application of technology, it has led to the fact that some technology applications still lack an effective legal regulatory basis. At this point, they should be even more cautious and focus on technology compliance. In the absence of uniform technology compliance standards under Chinese law, they can explore internal governance models in conjunction with the international standard ISO 37301, which was published in 2021. At the same time, Internet FHCs should improve their whistleblower protection system, which is a necessary measure for the monitoring of technical compliance. Title II examines the mechanisms for internal protection of shareholder rights in Chinese FHCs from a corporate governance perspective, focusing on both shareholder governance and the relationship between new technologies and the protection of shareholder rights. With an understanding of the situation in other jurisdictions, Title II is a reflection on the issues in China.Specifically, shareholder governance is the most important issue for the protection of shareholder rights in Chinese FHCs. It is a result of the shareholding structure of Chinese pilot FHCs. The handling of the relationship between controlling and minority shareholders is also the most central issue in corporate governance in China, which is different from the model in other jurisdictions where agency issues are the key issues. Looking through the eight current FHC pilots in China, based on the shareholding structure, it can be found that there are three types of companies: wholly state-owned companies, state-owned companies by shares and non-state-owned mixed ownership companies 1494 . In other words, government shares are all involved in the governance of FHCs in different ways. And in the context of Chinese history of economic reform, it can be found for excessive participation by controlling shareholders in shareholder governance, which is a difficult issue in corporate governance. It has remained unchanged whether the company is listed or not. Therefore, at a time when Chinese FHCs are still in a phase of transition and exploration, China should seize this opportunity to reform and govern this long-standing phenomenon. It is mainly manifested in limiting the participation of controlling shareholders. Combined with the shareholding structure of Chinese FHCs, it should take a different approach to reform for state-owned companies by shares and non-state-owned mixed-ownership companies 1495 .And the reason why act must be taken is that these issues relate to the fundamental issues of governance of Chinese FHCs: the principle of shareholders equality and the boundaries of control. Chinese FHCs should rethink this. They should adopt a flexible policy based on reality. In addition, the protection of minority shareholder rights has always been a longstanding concern in corporate governance, but in Chinese FHCs it has a few issues with Chinese characteristics. These include the relationship between the CPC and the protection of minority shareholders' rights and the coexistence of independent directors and supervisory boards in Chinese corporate governance structures. Both are rarely seen as counterparts in other jurisdictions. Specifically, Chinese FHCs should clarify the status of the CPC in corporate governance and their liability for the protection of minority shareholders' rights.The CPC offers a unique path to the protection of minority shareholders' rights: disciplinary supervision. However, the liability of the CPC in corporate governance is unclear. It leads to a lot of room for the CPC to explore in the protection of minority shareholders' rights. As for the corporate governance structure, the evaluation of the independence of independent directors and the duty of loyalty and diligence of directors in Chinese corporate governance has long been flawed. The European model provides a good reference for evaluating the independence of independent directors. As for the evaluation of directors' duty of loyalty and diligence, Chinese FHCs should actively explore the soft law path. In addition, regarding the evaluation of the supervisory board, Chinese FHCs should set detailed criteria for the independence of the members of the supervisory board. Third-party enforcement strategies for supervisory board oversight should be incorporated into the corporate governance mechanism.In the face of new technologies, Chinese FHCs adopt differentiated strategies based on traditional FHCs and Internet FHCs. Specifically, traditional FHCs should focus on digital transformation in response to Chinese digital corporate governance policies and domestic and international competition. It should refine its deficiencies with respect to new technologies through independent directors and specialised committees and explore suitable approaches to building FinTech infrastructure for companies with different shareholding structures. Instead, the Internet FHC needs to focus on its relationship with the CPC and technology compliance. In terms of the CPC, the Internet FHC should decide whether and how to involve the CPC in business decisions based on the company's articles of association.The articles of association are the highest priority rule for an Internet FHC. If the system of liability of the CPC is not well developed, then non-participation of the CPC in business decisions is an option that facilitates the protection of shareholders' rights. In terms of technology compliance, Internet FHCs should explore compliance mechanisms that are suitable for company development and shareholder rights protection and improve the whistleblower protection system based on the international standard ISO 37301 in 2021 and Chinese compliance regime. PART II explores the internal mechanisms of shareholder rights protection in FHCs from a corporate governance perspective. Title I examine the protection of shareholder rights in FHCs in jurisdictions outside of China, providing an understanding of the characteristics and patterns of the internal mechanisms of shareholder rights protection in FHCs in a global context. In contrast, Title II focuses on the internal mechanisms of shareholder rights protection in Chinese FHCs, focusing on some specific issues of shareholder rights protection in Chinese FHCs. The study of Title I provides empirical evidence and criteria for the reflections of Title II to jointly answer the question of how Chinese FHCs should structure their internal protection mechanisms for shareholders' rights in the context of globalisation. Specifically, Title I focus on two topical and key issues in the internal protection mechanisms of shareholder rights in FHCs, namely corporate governance codes and new technologies. Corporate governance codes have become the standard for good practice in the governance of FHCs. By examining three typical annual reports of FHCs and corporate governance codes in three jurisdictions including France, the US, and the UK, this thesis responds to both theoretical and practical perspectives on what the internal protection mechanisms of shareholders' rights in FHCs. From a theoretical perspective, the research identifies two objectives of shareholder rights protection through the corporate governance codes of three jurisdictions: effective governance and sustainable success. The corporate governance codes have designed different regimes for each of these two objectives. One of the most important institutions for the goal of effective governance is the « IndependentBoard Member ». Furthermore, in terms of implementation, the corporate governance codes in different jurisdictions present different characteristics. The basis for this can be found in the annual reports of the three FHCs. European companies in France and the UK have a more standardised implementation of the « comply or explain » principle, while FHCs in the US focus on comply, while the implementation of explain is not as satisfactory. European companies see this as a compliance analysis. And in terms of the goal of sustainability success, both corporate governance codes and FHCs respond to this. Its importance lies not only in the systematic risk management of FHCs, but also in safeguarding the long-term returns to shareholders. In concrete implementation, however, shareholders may interfere with the achievement of such objectives through the exercise of their rights. Therefore, in terms of voting rights, FHCs should balance the conflicting interests of controlling shareholders and minority shareholders regarding the achievement of this objective through innovative voting systems. In addition, regarding the right to information, FHCs can improve the « code of ethics » and « code of conduct » as well as the monitoring system on the existing corporate governance model to ensure the realisation of shareholders' rights.

  technologies and the protection of shareholders' rights in FHCs in other jurisdictions. It manifests itself in two ways, with new technologies presenting both opportunities and challenges. This thesis focuses specifically on the impact of two technologies, blockchain and artificial intelligence (AI), on the protection of shareholders' rights. Blockchain technology offers new solutions for improving shareholders' voting and information rights.It also optimises agency costs and helps to reduce insider control in FHCs, thus avoiding the probability of shareholder rights being infringed. And AI technology has a positive role to play in board evaluation. It is mainly in that it can enhance board effectiveness by providing data standards for board evaluation and by increasing transparency. It leads to think about the binding nature of soft law. The concept of « code is law » enables us to understand how the binding force of soft law can be enhanced by new technologies in the governance of FHCs in the context of new technologies. In addition, AI facilitates long-term and crossborder shareholder engagement, which contributes to the goal of effective governance and sustainable success in the protection of shareholder rights. However, it needs to be clear that the development of new technologies also poses several challenges. These challenges do not only originate from within companies, but also from technology. Shareholder disputes in the face of new technologies may lead to new battles around their application and shareholder interventions may become increasingly diverse. Shareholder privacy has also become a potential concern for the protection of shareholder rights in the context of new technologies.Moreover, these technologies are not yet mature in the current business environment, as there is a lack of sufficient business practice, which prevents the advantages it brings to soft law binding from manifesting themselves quickly. At the technical level, there are some concerns about the efficiency and moral hazard that it brings to corporate governance. The concept of « code is law » is also being questioned in the context of data justice. Systemic risk 1496 in the context of new technologies has become another consideration that threatens the rights of shareholders.Having understood the situation in other jurisdictions, Title II returns to the Chinese issue. The internal protection mechanisms for the shareholder rights in FHCs in China also need to address two core propositions: shareholder governance and new technologies. The issue of shareholder governance is a concrete manifestation of the corporate governance code in Title I. However, as Chinese corporate governance codes tend to be considered more as a hard law, it is different from the soft law model reflected in corporate governance codes in other jurisdictions. Therefore, instead of analysing Chinese corporate governance codes directly, it can be chosen to analyse the core conflict in the internal protection mechanism of shareholder rights in Chinese FHCs: the relationship between controlling shareholders and minority shareholders. In terms of shareholder governance in FHCs, the problem with 1496 For the definition of systemic risk, see supra, n° 95.controlling shareholders is excessive engagement. It is a result of the equity structure of the pilot Chinese FHCs, which has been a long-standing problem in Chinese economic development. Therefore, in the future, Chinese FHCs should reduce the excessive engagement of controlling shareholders through corporate governance mechanisms. And it is a matter of whether the principle of shareholder equality can be truly realised and whether control is used wisely. As for the protection of minority shareholders' rights, the features of Chinese law reflect some characteristics. It is mainly reflected in the relationship between the CPC and the protection of minority shareholders' rights and the co-existence of independent directors and supervisory boards in the governance structure of Chinese FHCs.Currently, the CPC provides a form of disciplinary relief in the protection of minority shareholders' rights, but the liability regime of the CPC is not clear. In terms of governance structures, the independence of independent directors and the evaluation of directors' duty of loyalty and diligence need to be further improved, and the European model provides a good reference. The independence criteria for supervisory board members also need to be disclosed in detail. Third party enforcement strategies should be encouraged in relation to the oversight of the supervisory board.In terms of new technologies, the protection of shareholders' rights in Chinese FHCs also reflects some Chinese characteristics. It is mainly manifested in the distinction between traditional FHCs and Internet FHCs. In other jurisdictions, FHCs are still mainly of the traditional FHC type, but the two different corporate models have been clarified in Chinese current FHC pilots. And traditional FHCs should focus on digital transformation to protect shareholder rights in the face of new technologies, not only in response to Chinese policy, but also to enhance competitiveness. The specific approach is manifested in reforming the corporate governance structure as well as improving the FinTech infrastructure. In the corporate governance structure, traditional FHCs can use independent directors and specialised committees to address the challenges posed by new technologies. In terms of FinTech infrastructure, Chinese FHCs should develop different models for building FinTech

  China's current disclosure regulation lacks detailed guidance, while penalties are inadequate in terms of liability regimes. Furthermore, to meet the requirements of sustainability and the transparency standards of modern financial regulation, there is a need for a specific disclosure standard for FHCs. In terms of liability regimes, the current Chinese law has absorbed fiduciary duty regime in the common law, but this regime does not create effective constraints on directors. As for the ambiguity of the fiduciary duty in Chinese law, it challenges the shareholders' right to information. With the enactment of the Chinese Civil Code, the design of the directors' liability regime under French law provides a viable alternative route for the regulation of disclosure in Chinese FHCs.771.Internal mechanisms in other jurisdictions. -In terms of internal protection mechanisms, this thesis uses the same argumentative approach as external protection mechanisms. The internal protection mechanisms of shareholders' rights of FHCs are argued from both jurisdictions outside China and China respectively. In jurisdictions outside China,

  shareholder rights in FHCs in other jurisdictions. It can be found that new technologies, including blockchain and AI, offer new solutions for the protection of shareholders' voting and information rights, as well as facilitating long-term shareholder engagement and crossborder participation. But the application of new technologies in FHCs faces challenges from within the company and from the technology itself. New technologies can become new tools and focal points of contention for shareholder competition for control, while a lack of business customs severely limits the application of these technologies in corporate governance. Certainly, the moral hazard associated with technological change and the crisis it is more appropriate for the CPC not to be engaged in business decisions. In addition, Internet FHCs should also focus on technology compliance, as they are more active in the application of technology. They should avoid the threats posed by compliance risks to the protection of shareholders' rights. In the absence of a unified technology compliance standard, Internet FHCs can explore a suitable internal compliance culture in conjunction with the international standard and Chinese compliance systems. Internet FHCs should pay particular attention to technology compliance disclosure and whistleblower protection systems. The regulation and governance of FHCs in China is still in its early stages, and both regulators and researchers should maintain a dialectical view of the issues in China. The specific institutional design, whether supportive or critical, is ultimately designed to facilitate the realisation of shareholder rights protection in Chinese FHCs and to meet the realities of sustainable development. In a global context, cooperation in regulation and governance has become important in the face of issues that transcend national boundaries, such as the financial and climate crises. This thesis hopes to contribute a valuable perspective to the realisation of such cooperation.

  

  application of new technologies. -In the digital age, new technologies represented by blockchain, artificial intelligence are already gradually having an impact on corporate governance. For this reason, new technologies in corporate governance have been gradually incorporated into business practice and regulation.
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  . Historical analysis. -It should be noted that, although the Member States have absorbed the EU regulations on FHCs, the EU definition of an FHC has been updated six times, which requires a historical analysis. The updates took place in 1978 154 , 1992 155 , 1993 156 , 2000 157 , 2002 158 , and 2013 159 respectively. In terms of the legal position of FHCs, the EEC did not directly define FHCs in 1978 160 . However, from 1992 onwards, both the EEC and EU definitions of FHCs consider them to be a type of financial institution 161 . Council Directive 93/6/EEC of 15 March 1993 on the capital adequacy of investments firms and credit institutions Council Directive 2000/12/EC. 157 Directive 2000/12/EC of the European Parliament and of the Council of 20 March 2000 relating to the taking up and pursuit of the business of credit institutions. 158 Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate and amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 2000/12/EC of the European Parliament and of the Council. 159 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012. 160 Article 5, Fourth Council Directive 78/660/EEC of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the annual accounts of certain types of companies. See supra, n° 1.

It is important to note that although EU legislation for FHCs dates back to 1978, the recognition or otherwise of this corporate form by Member States, at least in terms of name, they reflect different time clues. In French law, for example, according to Professor Thierry Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012). 153 Article 192O, The Financial Holding Companies (Approval etc.) and Capital Requirements (Capital Buffers and Macro-prudential Measures) (Amendment) (EU Exit) Regulations 2020. Under this provision, matters such as the approval and regulation of relevant financial holding companies in the UK currently follow the provisions of previous EU law for the time being. Naturally, it is an option for the transitional phase. Once the UK has completed all Brexit procedures, it may change. 154 Fourth Council Directive 78/660/EEC of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the annual accounts of certain types of companies. 155 Council Directive 92/30/EEC of 6 April 1992 on the supervision of credit institutions on a consolidated basis. 156 161 Article 1, Council Directive 92/30/EEC of 6 April 1992 on the supervision of credit institutions on a consolidated basis. The definition of an FHC in this clause clearly states that it is a financial institution.

  , Code monétaire et financier was updated in 2004 170 , 2007 171 , 2014 172 and 2020 173 to accommodate the updating of financial companies or FHCs in the legal regulation 174 . However, in general, the current definition and legal positioning of FHCs Loi n° 84-46 du 24 janvier 1984 relative à l'activité et au contrôle des établissements de credit.

under French law follows the 2013 EU regulatory requirements. Parallels can be found in other Member States. It therefore also reflects the process of conflict and harmonisation of EU law with that of the Member States.

63.

Conclusion. -The EU and its Member States consider an FHC to be a financial institution. It is a highly circumscribed concept in current EU law. It should not be over-162 BONNEAU (Thierry), Droit bancaire, Paris, Dalloz, 2021, p. 317. 163 Ibid. 164 BONNEAU (Thierry), Droit bancaire, op. cit., p. 318. Regarding the 2013 EU regulation, it refers to « Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012 ». 165

  200 For the most recent definitions of these terms, see article 4, Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012. Credit institutions are mainly deposit-taking and loangranting institutions. An investment company is any legal person whose regular business or professional manner provides investment services to third parties, but does not include credit institutions, local firms and certain professional services which are not authorised. Institution only includes credit institution or an investment firm. As for financial institutions, see supra, n° 61-63. A mixed FHC is a parent company which, together with its subsidiaries and several other entities, forms a financial conglomerate. It does not, however, include credit institutions, insurance companies or investment firms.
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Ibid.
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Council Directive 89/647/EEC of 18 December 1989 on a solvency ratio for credit institutions Council Directive 92/30/EEC.

  No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012. In addition, it also need to refer to Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council and repealing Council Directive 93/22/EEC, it can be found Annex I of Section A, (1) Reception and transmission of orders in relation

	to one or more financial instruments; (2) Execution of orders on behalf of clients; (4) Portfolio management;
	(5) Investment advice.
	205 Article 2-15, Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002
	on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a
	financial conglomerate and amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC,
	93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 2000/12/EC of the European Parliament and of the

203 Article 2-20, Council Directive 93/6/EEC of 15 March 1993 on the capital adequacy of investments firms and credit institutionsCouncil Directive 2000/12/EC. This paragraph explains the specifics of this article. 204 Article 4, Regulation (EU) Council. This paragraph explains the specifics of this article. 206 Ibid, Article 2-4. This paragraph explains the specifics of this article. 207 See supra, n° 71.

The First Core Issue: The Rationality of the Regulation Models 80. Review of regulation models

  . -There are two different bases for the classification of regulatory models for FHCs, including « regulation models based on different jurisdictions » and « institution-based regulation models » 214 . Within these two classifications, they each have a number of different sub-models 215 . These set the premise of

	the analysis.
	81.	Rationality analysis. -The regulatory regimes of FHCs in different regions show
	different characteristics, particularly in terms of the role of the central bank and other

See CASTRES SAINT-MARTIN-DRUMMOND (France), op. cit., p. 324. 212 JESSOP (Bob), « Survey Article: The Regulation Approach », The Journal of Political Philosophy, 3, 1997, p. 288. 213 RAHIM (Mia Mahmudur), Legal Regulation of Corporate Social Responsibility: A Meta-Regulation Approach of Law for Raising CSR in a Weak Economy, Heidelberg, Springer, 2013, p. 158. §1. different regulatory authorities in the regulation of FHCs. They are diverse in different jurisdictions. So why have so many models arisen? When choosing a specific model, how

The Second Core Issue: The Financial Market Regulation Principles

  In the case of WAEMU in Africa, all its Member States are classified by the UN as « least developed countries », except for Côte d'Ivoire 235 . And it seems that the idea of a central bank only began to be Africanised in 1973. Small single countries seemed incapable of creating an effective central banking mechanism, then regional monetary unions as well as central banking mechanisms were created as a way of jointly regulating the financial operations of a region 236 . It is in very stark contrast to European countries, for it was in Irish academics argue that this function of the central bank is primarily in response to Ireland's status as a member of the eurozone. This required financial regulation to be more focused on the conduct of business. And as a unified institution, the Central Bank of Ireland was easier to achieve communication with other jurisdictions. And no institution was more reputable than the Central Bank 238 . So, in the view of Irish scholars, the reason why central banks regulate financial markets in a uniform way is that it is primarily to address the issue of coordination with the Eurosystem. And from a macro perspective, it is exactly what geopolitics and economics brings to bear on financial regulation. The situation is similar in other European countries.

	88.	Conclusion. -From a comparative perspective, the several models of FHCs

Europe that the world's first central bank was born, specifically Sweden's Sweden's Riksbank, which opened its doors in 1668 237 . In other words, Europe has led the world trend on central bank regulation for more than 350 years now. Therefore, the level of economic development and competition has determined the relationship between the central banks of regional economic unions and the central banks of the Member States. It also directly influences the regulatory model for FHCs.

Secondly, geopolitics and economics have an inevitable impact on the regulation of FHCs in a region. For an explanation of this issue, the regulation of the EU and Member States is a good example, such as Ireland. Ireland's financial market regulation is under the central bank's unified responsibility, including the banking, insurance, and securities businesses mentioned in understanding FHCs. At the same time, its central bank is also responsible for monetary policy and price stability in the markets. So, in this country, the central bank has absolute regulatory powers over the financial markets. Why, then, has this led to this phenomenon? regulation are recognised in each jurisdiction because of the size of the local financial market and different legal systems. At the same time, it is a decision made by the jurisdictions after considering geographical factors and after integrating relevant market variables. Although this section of the argument is not limited to the US, UK, and France. However, to justify their models of FHC regulation, which need to be combined with the different regulatory models. In Europe, the impact of EU law on France and the UK is long term, but the reforms brought about by other Member States to EU law will also affect France and the UK which has left the EU. §2.

  240 . It imposes higher regulatory requirements and standards on regulators, as it requires them to be able to identify not only existing risks, but also potential risks. But despite this, the principle has a long history. One of the more famous cases that established the principle can date back to the failure of Franklin National Bank in 1974 241 . In this case, the central bank became concerned

with the comprehensive supervision of commercial banks. It was followed by the Basle Committee on Banking Supervision (BCBS) in its 1979 report « Consolidated Supervision of Banks' International Activities » 242 . Since then, BCBS has refined the concept in four important documents 243 as the times have changed. It has now become an internationally important principle for the supervision of financial conglomerates. Therefore, this principle does not only apply to FHCs, but also to other types of financial groups.

  11, Titre 12 NOVEMBRE 2013. -Arrêté royal modifiant divers arrêtés royaux en vue de la transposition partielle de la Directive 2010/78/UE du 24 novembre 2010. In Italy, see Note all'art. 12,

	Decreto Legislativo 30 maggio 2005, n. 142. In Ireland, see Part 2, S.I. No. 475/2009 -European Communities
	(Credit Institutions) (Consolidated Supervision) Regulations 2009. For the French ACPR regulations on the
	establishment of financial holding companies, see https://acpr.banque-france.fr/autoriser/procedures-secteur-
	banque/agrement-autorisation-ou-enregistrement/compagnie-financiere-holding-et-compagnies-financieres-
	holding-mixtes. In Germany, see (8a) BGBl. Nr. 532/1993 zuletzt geändert durch BGBl. I Nr. 20/2012. In these
	references to legal provisions, the term consolidated regulation is explicitly described.
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LO WING (Marina), La fiscalité des groupes de sociétés : entre incitation et restriction, thèse en droit, Université Toulouse 1 Capitole, 2020, p. 15. 250 12 C.F.R. § 225.2 in USA. Under this provision on a consolidated regulation basis, the total risk-based capital ratio of a BHC is maintained at or above 10.0%. It reflects the legal application of this principle.

II. The Principle of Prudential Regulation 94. Concept

  . -Prudential regulation is often a principle that goes hand in hand with consolidated regulation in the regulation of FHCs. For example, the BCBS, in its 2012 supervisory document, explains the use of prudential standards in the context of consolidated supervision 251 . It also sets out specific requirements for prudential regulation in 16 areas, including corporate governance, risk management process, capital adequacy, credit risk, problem assets, provisions and reserves, concentration risk and reserves, concentration risk and large exposure limits, transactions with related parties, country and transfer risks, market

risks, interest rate risk in the banking book, and the risk of a large number of other risks, interest rate risk in the banking book, liquidity risk, operational risk, internal control and audit, financial reporting and external audit, disclosure and transparency, abuse of financial services 252 . So, prudential regulation already has a very detailed set of regulatory

  FHCs. -As statutory rights, shareholders' rights are established in legal texts and are therefore governed by hard law, including the enforcement of rights and the monitoring of rights, and so on. It can be found in several legal texts. In Europe, for example, its regulation of shareholder rights has undergone a long period of study. In 2007 265 and 2017 266 , the EU has introduced specific acts on the regulation of shareholders' rights, which together form the European Shareholder Rights Directive 267 .Both Europe and the Member States have updated their shareholder rights regulation to emphasise the need for greater corporate transparency and to encourage long-term shareholder engagement 268 . And for those companies with offices in Member States, EU law requires that Member States should ensure that companies have the right to identify their shareholders, but EU law sets a threshold of no more than 0.5%, which has been criticised by jurists because it creates disparities within the EU and French law does not support this threshold provision 269 . As far as the regulation of FHCs is concerned, the attitude of French law is positive. Given the complexity of control relationships in FHCs, accurate identification of shareholders is essential, guided by the principle of prudential regulation 270

To Address the Challenges of Controlling Shareholders 103. Why focus on controlling shareholders

  ? -In accordance with the principle of equal treatment of shareholders 276 , the controlling shareholder has a greater voice in the FHCs277 . It means that it can have a significant impact on the operations of the company and the interests of other shareholders. It is consistent with both the equality of rights and

obligations of shareholders as defined in the articles of association and the equal treatment of shareholders in relation to corporate decision-making 278 . For this reason, the legal systems in many jurisdictions impose strict restrictions on controlling shareholders. Their main purpose is to avoid abuse of control by controlling shareholders 279 .

  Texas Law Review, 89, 2011, p. 1294. 286 For example, in EU law, seeArticle 170, 300, 303-306, Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012. Under this provision, if an institution acts as a member of a corporate clearing organisation and in this capacity acts as a financial intermediary between its clients and the central counterparty, its funds in respect of related transactions with the central counterparty will be strictly

282 For an explanation of the concept of RPTs, see infra, n° 107.
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See the definition of FHC in this thesis, supra, n° 2.
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See infra, n° 107. 285 KAHAN (Marcel) and ROCK (Edward B.), « When the Government Is the Controlling Shareholder », regulated. In US law, see Subpart G of the BHC Act. Under this provision, for an FHC or a BHC, a range of assessment criteria are required for federally related transactions. These include cross-agency assessments, assessments regarding board guidance aspects, and so on.

  Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate and amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 2000/12/EC of the European Parliament and of the Council. This paragraph introduces the explanation of related undertaking in the article. For example, entities often carry out some of their activities through subsidiaries, joint ventures and associates. In these cases, the entity has the ability to influence the financial and operating policies of the investee through control, joint control or significant influence.

	289 Ibid.
	290 Article 5, Commission Regulation (EU) No 632/2010 of 19 July 2010 amending Regulation (EC) No
	1126/2008 adopting certain international accounting standards in accordance with Regulation (EC) No
	1606/2002 of the European Parliament and of the Council as regards International Accounting Standard (IAS)
	24 and International Financial Reporting Standard (IFRS) 8. Under this provision, related party relationships
	are a normal part of business activities.

287 RAHMAT (Mohd Mohid) and SALEH (Norman Mohd), « Controlling Shareholders' Networks and Related Party Transactions: Moderating Role of Director Remuneration in Malaysia », Jurnal Pengurusan, 53, 2018, p. 107. 288 Article 28, 291 Ibid, Article 4. Under this provision, the related party transactions with other entities within the group are required to be disclosed in one consolidated financial statement.

  for Economic Co-operation and Development (OECD) in its 2012 report, which states that almost all countries have now accepted the International Accounting Standards (IAS) 24 definition of RPTs 292 . Certainly, these comply with similar requirements, whether in Europe, the USA or China. Although this standard makes a distinction between individuals and entities 293 , it is relevant to a very wide range of subjects. However, it is important to note that the regulator is not prohibiting all RPT by FHCs, but only penalising those illegal RPT that fail to meet disclosure obligations. -In the business activities of FHCs, RPT can very easily lead to theft of the company's interests and infringement of the interests of minority

	108.	Why should RPT be regulated?

shareholders. In other words, the collective interest is at risk of being stolen. In this regard, Professor Oppetit has also warned about the relationship between legal persons and their controlled member companies 294 . Therefore, the regulation of RPT by controlling shareholders on FHCs has been a matter of great concern under corporate law 295 . Moreover, regulators should have strict liability mechanisms in place for such conduct and should not rely solely on the soft law route. Financial market regulation is a complementary mechanism to corporate governance.

On this issue, the concept of « enhanced obligation » to shareholders in US law helps to regulate the conduct of RPT in FHCs 296 . The reason is that if a controlling shareholder's

The Challenges from Governments as Controlling Shareholders 119. Reasons for government intervention in business decisions

  liability regime for directors, and in the case of case law, France also recognises that directors should remain loyal to shareholders 311 . Nevertheless, regardless of how the system is designed, the core objective is that the company's business decisions should be made in the best interests of the company and all shareholders in FHCs. -Intervention by controlling shareholders in business decisions can be classified as either active or negative intervention in FHCs. This classification is derived from the acts/omission's doctrine 312 . Active intervention in FHCs means that the controlling shareholder exceeds its authority under the law and takes active action to interfere with the decisions of the board of directors. This approach is illustrated in

	117. Ways to Interfere. Paris II, 1995, p. 10.
	311 MAHIEU (Flore), « La Business Judgment Rule aux Etats-Unis et son application en France », dans MBDE,
	2017. [En ligne : https://blogs.parisnanterre.fr/article/la-business-judgment-rule-aux-etats-unis-et-son-
	application-en-france] [consulté le 20 août 2020].
	312 JULIEN (Jérôme), « Abstention fautive », dans Droit de la responsabilité et des contrats 2021/22, Pairs,
	Dalloz, p. 940-950.
	313 Fairholme Funds, Inc. v. United States, 147 Fed.Cl. 1, 15-53 (United States Court of Federal Claims, 2019).
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See infra, n° 307.
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See supra, n° 47. 307 THOMPSON (Robert B.), « The Shareholder's Cause of Action for Oppression », The Business

Lawyer, 2, 1993, p. 

701. 308 THOMAS (Randall S.) and THOMPSON (Robert B.), « A Theory of Representative Shareholder Suits and Its Application to Multijurisdictional Litigation », Northwestern University Law Review, 4, 2012, p. 1786. 309 KAHAN (Marcel) and ROCK (Edward B.), op. cit., p. 1294. 310 PAPANTONI (Maria), L'immixtion dans le droit des sociétés, thèse en droit, Université Panthéon-Assas has a civil Fairholme Funds, Inc. v. United States 313 . Negative intervention in FHCs refers to a controlling shareholder's passive performance of its responsibilities in corporate governance, resulting in a breach of the rights of the company and minority shareholders. It was the French case in 2005 314 .

118.

Plan. -Realistically, controlling shareholders are prone to manipulate the business decisions of the company and it can pose a potential threat to the interests of other shareholders 315 . It is an important reason for regulating shareholder rights. Specifically, the regulation of the rights of controlling shareholders in FHCs can be divided into two categories: firstly, where the government acts as the controlling shareholder of an FHC (A); and secondly, where the controlling shareholder is an ordinary shareholder (B).

A. . -There are reasons

314 

The case comprised both a first trial and an appeal. See Tribunal de grande instance de Paris, 9e chambre 2e section, 12 janvier 2005, n° 04/06594 ; Cour d'appel de Paris, 24 mai 2007, n° 05/12291. 315 GILSON (Ronald J.) and GORDON (Jeffrey N.), op. cit., p. 792.

1. The Government Controlling Shareholder Status Around Political Influence 121

  321 . It can be found some similarities between the functions of an FHC in this context and the objectives of the government, as the government itself has a responsibility to help the business grow and become profitable. And the conflict-of-interest regulation of FHCs is in some cases like what is required of the government. And the government's objective is to serve society and business, but not to compete with business for profit. After considering the characteristics of the government and the FHCs, then, the government is indeed eligible to be a shareholder in an FHC. Not only does this provide adequate protection against a potential systemic crisis caused by the FHCs, but it also helps to realise the public interest of the business.

	122.

. Status quo. -It is not uncommon for the government to be the controlling shareholder in an FHC

318 

. For example, in the aftermath of the 2008 financial crisis, the US government became the controlling shareholder of Citigroup, which according to the Sovereign Wealth Fund Institute 319 , is a typical FHC. Moreover, this situation also exists in Europe such as in France. Why do governments like to have a shareholding in FHCs? FHCs can pose a potential systemic threat to local financial markets 320 . In the case of an FHC, one of the features is its control over the subsidiary, but it often cannot participate in the subsidiary's operations to avoid conflicts of interest; it only needs to assist the subsidiary to make a profit The challenge of regulating government in FHCs. -Internal governance can hardly be effective. One of the embarrassing aspects of corporate governance is that the government is both a participant in corporate governance and a rule maker at the same time.

The government can influence the other participants in corporate governance by changing regulatory laws, as illustrated in Fairholme Funds, Inc. v. United States 322 . At this point, the corporate governance strategy as an internal mechanism is weak. Other shareholders or management of an FHC may be able to rely on litigation to obtain redress. However, such cases often end up going beyond commercial litigation and into administrative litigation. It has not been easy to achieve success in many national legal systems. However, the French model of the Conseil d'État seems to offer a recommendable route for binding the government. But the French model is rather unusual, as it is not common in other countries.

  company, the individual or any member of the individual's family which are directly or indirectly interested so that they are able to exercise or control the exercise of 30% or more of the votes at general meetings or to appoint or remove directors holding a majority of voting rights at board meetings; (4) he or she is any partnership in which the individual or any member of the individual's family are directly or indirectly interested so that they hold or control a voting interest greater than 30% in the partnership or at least 30% of the partnership. When the controlling shareholder is a company, it is divided into three cases: (1) it is any other company which is its subsidiary undertaking or parent undertaking or fellow subsidiary undertaking of the parent undertaking; (2) it is any company whose directors are accustomed to act in accordance with the controlling shareholder's directions or instructions; (3) it is any company in the capital of which the controlling shareholder and any other company, and is able to exercise power of the type.

https://corpgov.law.harvard.edu/2017/05/03/independent-directors-and-controlling-shareholders/] [accessed 21 August 2020]. 333 See supra, n° 64. 334 See supra, n° 68. 335 See Appendix 1, Listing Rules. The rules are not the same depending on whether the controlling shareholder is an individual or a company. When the controlling shareholder is an individual, it falls into four categories: (1) he or she is the individual's family; (2) he or she is the trustees of any trust of which the individual or any of the individual's family is a beneficiary or discretionary object; (3) in any 336 Data from Westlaw UK. This statistic is not limited to FHCs. 337 ZHAO (Xudong), « Controlling Shareholders in Corporate Governance and Their Legal Regulation », Chinese Journal of Law, 4, 2020, p. 107. (赵旭东: 《公司治理中的控股股东及其法律规制》 ,法学研究, 2020 年第 4 期,第 107 页。)

2. The Case Law Explanation of Regulating Negative Interference from Ordinary Controlling Shareholder

  influence. It is strictly regulated in the post-2008 financial crisis financial regulatory regime, and prudential regulation is a necessary requirement.

	136.	Analytical ideas. -Active intervention by controlling shareholders in business
	decisions is more common and represents an excessive exercise of their rights by controlling
	shareholders, while negative intervention by controlling shareholders in business decisions
	results from controlling shareholders not actively fulfilling their responsibilities. The
	requirement of legal regulation is that the controlling shareholder should exercise its rights
	reasonably and fulfil its obligations actively. Thus, these also become two aspects of the
	controlling shareholder's interference in business decisions. Specifically, a case 343 on the
	French FHC Crédit Agricole S.A. 344 explains well the situation where the controlling
	shareholder interferes negatively with the business decisions of the company.
	137.	Case Facts. -In 1996, the French FHC Crédit Agricole acquired a 16% stake in the
	Argentine bank Banco Bisel and in 1999 the share reached 70%, making Crédit Agricole the
	controlling shareholder of Banco Bisel. on 18 May 2002, Crédit Agricole sold the Banco
	Bisel's assets to an entity controlled by la Banco de la Nation Argentina. This led to losses
	for a number of investors, minority shareholders and depositors, and 37 of these Argentines
	initiated proceedings against Crédit Agricole in Paris in 2003, seeking compensation from
	Crédit Agricole for their losses, including the amount of their original deposits in Banco
	Bisel, consequential material damages and moral damages. The Tribunal de grande instance
	de Paris filed the case on 27 April 2004.

338 RIPERT (Georges) et al, op. cit., p. 353. 339 LIM (Ernest), « Controlling Shareholders and Fiduciary Duties in Asia », Journal of Corporate Law Studies, 2017, p. 10. 340 BEBCHUK (Lucian), op. cit. 341 GINGLINGER (Edith), « L'actionnaire comme contrôleur », Revue Française de Gestion, 141, 2002, p. 42. 342 MILLER (Sandra K.), « Minority Shareholder Oppression in the Private Company in the European Community: A Comparative Analysis of the German, United Kingdom, and French "Close Corporation Problem" », Cornell International Law Journal, 30, 1997, p. 386.
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Dilemma: Vulnerability to Minority Shareholders' Rights in Decentralised Shareholding Structures 143. Importance. -The vulnerability of minority shareholders is a constant topic in the

  

	important reason is that it can provide a reference for the resolution of the Chinese law
	later 350 . Indeed, in the case of an FHC with a very concentrated shareholding, such as the
	German FHC Portigon, where there are only two shareholders and both are government
	shareholders 351 , the protection of minority shareholders' rights is not a prominent issue. But
	in this thesis, German law is not the focus of the analysis. In contrast, the shareholding
	structure of US and UK FHCs is very fragmented, while the shareholding structure of French
	FHCs is relatively concentrated but also has many minority shareholders, when the
	protection of minority shareholders' rights becomes a focus of attention 352 . By comparison,
	the shareholding structure of Chinese FHCs is quite concentrated, but the Chinese law is
	currently undergoing a mixed ownership reform, which means that the shareholding
	structure will become more diversified, and many minority shareholders will be created. But
	as the Chinese FHC is currently in the early stages of a legalisation phase, it does not yet
	have sufficient experience to deal with all the problems of protecting the rights of minority
	shareholders in FHCs. Therefore, the protection of minority shareholders' rights in FHCs
	outside of China is analysed here. And it also echoes the theories of Professor René David 353 .
	144.	Rights of minority shareholders. -The right to vote and the right to information
	are the two statutory fundamental rights of shareholders, as evidenced by the laws in force
	in different jurisdictions 354 . In terms of the basic rights of shareholders, the types of
	shareholder rights of FHCs are largely consistent with those of other companies. It means
	that in terms of the specific content of shareholders' rights, FHCs rely more on the provisions
	theory of corporate law. And it is a problem common to the theory of shareholder regulation
	of companies in almost all countries. Then, the protection of the rights of shareholders in 350 See infra, n° 330.
	351 Portigon, « Portigon Single Entity Accounts 2020 », 2021. [Online: http://www.portigon-FHCs with decentralised shareholding structures cannot avoid this issue either. But the more ag.de/acm/cm/content/portigon/i/de/portigon-ag/finanzinformationen/finanzberichte.html] [accessed 25 July
	2021]. It is the annual financial report of the German FHC Portigon in 2020.
	352 See infra, n° 148.
	353 See supra, n° 115.
	347 MAGNIER (Véronique), Droit des sociétés, Paris, Dalloz, 2019, p. 113. 354 About the provisions on voting and information rights, they can be described separately according to the
	348 BAMDÉ (Aurélien), « L'abus de minorité ne peut jamais être sanctionné par la validation judiciaire de la jurisdiction. For EU, see Article 5-7, Directive 2007/36/EC of the European Parliament and of the Council of
	résolution rejetée (Cass. com. 21 déc. 2017) », 2018. [En ligne : https://aurelienbamde.com/2018/01/04/labus-11 July 2007 on the exercise of certain rights of shareholders in listed companies. For France, see Article R225-
	de-minorite-ne-peut-jamais-etre-sanctionne-par-la-validation-judiciaire-de-la-resolution-rejetee-cass-com-21-61, Article L225-117, Code de commerce. For US, see 12 USCS § 61and Delaware Court Clarifies Scope of
	dec-2017/] [consulté le 25 août 2020]. Shareholders' Rights to Inspect Corporate Books and Records. For UK, see Article 2, The Companies
	349 NEEMAN (Zvika), « The Freedom to Contract and the Free-Rider Problem », Journal of Law, Economics, (Shareholders' Rights) Regulations 2009, and s.116 Companies Act 2006. They are clearly identified in these
	and Organization, 15, 1999, p. 685. articles as statutory rights of shareholders.

Minority Shareholders' Rights to Vote Under the Majority Rule in Decentralised Shareholding Structures

  

	146.	Vulnerability. -The right to vote is a fundamental right of shareholders in FHCs,
	which cannot be infringed or derogated from at will. And all shareholders make decisions
	for the development of the company through the right to vote, this is a fundamental
	expression of shareholder democracy 356 in FHCs. However, under certain special
	arrangements, shareholders may choose to waive their voting rights in exchange for other
	benefits, such as preference shares. Such institutional arrangements are found in both civil
	law countries and common law countries 357 . It is premised on adherence to the principle of
	equality of shareholders and full respect for the individual wishes of shareholders. The
	original intention of this arrangement was to give shareholders freedom of choice based on
	upholding inherent shareholder rights to respond flexibly to the demands of real life.
	However, the voting rights of minority shareholders under the majority rule in decentralised
	shareholding structures are easily infringed.
	147.	Plan. -This thesis will analyse the reasons of this phenomenon from a theoretical
	355 See supra, n° 2.
	356 STORCK (Michel), « L'exercice du droit de vote dans les sociétés », dans Droit français et droit brésilien,
	Bruxelles, Bruylant (Emile), 2012, p. 889.
	357 For example, German law: § 139, AktG. Under this provision, shares with preferential rights in the
	distribution of profits (non-voting preference shares) may exclude voting rights. Non-voting preference shares
	may only be issued with a maximum of half of the share capital. French law: Article L228-11, Code de
	commerce. Under this provision, a company may create preference shares, either temporarily or permanently,
	during its incorporation or existence. Preference shareholders may or may not have voting rights and carry any
	type of specific rights. These rights are set out in the company's articles of association. UK Law: article 1241,
	Companies Act 2006. Under this provision, preference shareholders have no rights to vote.

  are held by La SAS Rue La Boétie 359 . In a French case law 360 in 2018, the judge described the role of Crédit Agricole SA. It is a subsidiary of the Caisses régionales through the holding company La SAS Rue La Boétie, is the central body that guarantees the financial unity of the group and ensures the smooth running of the Crédit Agricole network.

	of the shares And Crédit Agricole SA. is itself an FHC 361 . Thus, an FHC can be a subsidiary of a financial
	group, but it should be noted that an FHC can also be a parent company in its own right,
	except that it can still constitute a financial group together with its subsidiaries 362 . Its role is
	then to ensure that the financial relationships of the group are unified. So, in common law
	countries where shareholdings are fragmented, concerns about the voting rights of minority
	shareholders never cease. Although the right to vote is a very important shareholder right,
	voting is expensive, and the cost of monitoring voting rights sometimes exceeds the benefits
	to shareholders 363 . It also discourages minority shareholders from asserting their voting
	rights.
	This tyranny of the majority is reflected in
	corporate governance, where the will of minority shareholders is hardly reflected in
	shareholders' meetings or general meetings 358 .
	Secondly, it is a practical application of the cost-benefit theory in the case of
	fragmented shareholdings. FHCs in many jurisdictions have a very dispersed shareholding
	structure, such as HSBC in the UK and Bank of America in the U.S. Certainly, in civil law
	countries, it may be different. For example, in Crédit Agricole S.A., a French FHC, 55.3%

2. The Case Law Interpretation for the Evidence Dilemma Faced by Minority Shareholders 151.

  

	shareholders for a vote under the concept of private law autonomy. It combines the ideas of 152. Case facts. -The plaintiff in the case was a minority shareholder in Carlsbad
	the shareholders and results in more intelligent and efficient corporate decisions. It is not National Bank (CNB) and the defendant was Carlsbad Bancorporation (Holding Company)
	possible to have every shareholder's opinion heard and the cost of « unanimity » is more who is an FHC. The case arose out of the reverse triangular merger of CNB and New
	than the company can accept. In the evolution of the corporate voting mechanism, there is a Carlsbad Bank on 21 April 1986, which resulted in Carlsbad Bancorporation. The merger
	strong awareness of the need for and the significant impact of capital majority rule. The right was approved by the controlling shareholders and directors of CNB with 82% of the voting
	to vote in proportion to shareholding is not only a way of persuading most shareholders, but shares. In return, CNB's controlling shareholders received cash equivalent to $48.05 per
	also of increasing the efficiency of decision-making and thus « maximising the interests » share and preferred shares in Holding Company. The directors of the Holding Company will
	of shareholders and the company. It has been recognised in judicial practice, for example in be elected by the controlling shareholders and no rights will be granted to the minority
	Boone v. Carlsbad Bancorporation, Inc. 364 where the judge confirmed the validity of the shareholders. The dissenting minority shareholders were offered $35 per share by the
	majority rule in an FHC. However, at the same time, while the shareholders are jointly Holding Company. The minority shareholders, including the plaintiff, believed that the
	seeking to maximise their interests, it is difficult to avoid the drawbacks of capital majority merger was a securities violation and sued for damages. Under Virginia law, the merger was
	abuse once the majority shareholder cloaks itself in the legitimacy of capital majority to not required to obtain the consent of the minority shareholders. Moreover, in the merger, the
	usurp the rights and interests of the oppressed minority shareholders. It is at this point that majority stockholder « froze out » the minority stockholders. The minority stockholders
	regulation is strongly advocated. argued that the merger did not comply with the principles of entire fairness in corporate law
	150. with respect to mergers. These created significant financial risks for CNB and the minority Conclusion. -In an FHC with a decentralised shareholding structure, the majority
	rule, although justified, in practice threatens the achievement of shareholder democracy. It shareholders. As a result, the minority shareholders brought an action for damages against
	is not conducive to the stable development of FHCs. Regulators should ensure that minority the defendants. Following the merger, the United States District Court for the District of
	shareholder democracy is achieved in shareholder voting. New Mexico issued a Conclusion judgment.
	Analytical ideas. -The vulnerability of minority shareholders' rights to vote can be
	The idea of « majority rule » demonstrated in the case law, but such typical cases are not common from the perspective
	for shareholders has a practical basis, as it brings together the individual wishes of of FHCs regulation. A case from US case law, Boone v. Carlsbad Bancorporation, Inc. 365
	will be highlighted here. It will then be explained by comparing the relevant case law in
	France, and the UK.

Vulnerability to Minority Shareholders' Rights to Information in Decentralised Shareholding Structures 156. Right to information. -

  

	There may not be a uniform principle or definition of the
	shareholders' right to information in FHCs with decentralised shareholding structures, but
	some basis can be found in the lex specialis 367 . In this regard, the thesis can return to the
	legal text. In general terms, shareholders have the right to participate in the basic decisions
	of an FHC and to be adequately informed. The information comes from the articles of
	association, the minutes of the general meeting of shareholders, or other documents
	concerning corporate governance. These have been confirmed by the legal documents of the
	various jurisdictions examined 368 .
	It is generally accepted that shareholders are entitled to inspect and obtain copies of
	these documents. Although the judges in Cotten v. Weatherford Bancshares, Inc. 369 differed
	on whether shareholders were entitled to copies, the Court of Appeals of Texas ultimately
	affirmed the right of shareholders of an FHC to obtain copies of corporate governance
	367 MAGNIER (Véronique), Droit des sociétés, op. cit., p. 96.
	368 For EU, see Article 5, Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007
	on the exercise of certain rights of shareholders in listed companies. In accordance with this provision, EU
	Member States shall ensure that, for a continuous period commencing no later than 21 days prior to and
	including the date of the General Meeting, companies shall make information about the General Meeting
	available to shareholders on their internet websites.
	For France, see Article L225-117, Code de commerce. Under this provision, any shareholder is entitled to have
	access at any time to the documents relating to the last three financial years of the company and to the minutes
	and attendance forms of the meetings held in the last three years.
	For US, see « Delaware Court Clarifies Scope of Shareholders' Rights to Inspect Corporate Books and
	Records ». In this document, the court has the power to determine the proper scope of books and records
	necessary for shareholders to supervise the operations of the company for legitimate purposes.
	For UK, see s.116-358, Companies Act 2006. Under this provision, shareholders have the right to inspect and
	request copies and it is free of charge. For others, for a specific fee, they can obtain information such as the
	company's register of members.

1. The Dilemma in Inspection Information for Minority Shareholders

  

	159.	Obstacles. -When minority shareholders want to inspect information about the
	company, minority shareholders may encounter obstacles from three sources. First, obstacles
	from the controlling shareholder. In the governance of FHCs, minority shareholders are
	subject to oppression by the controlling shareholder through conspiracy to disqualify the
	minority shareholder from the right to information. It was demonstrated in Cotten v.
	Weatherford Bancshares, Inc 372 . Second, obstruction from management. In the governance
	of FHCs, management's self-dealing and related-party transactions use very secretive means,
	and these are not reflected in the documents being disclosed. But objectively speaking,
	minority shareholders do not have access to real information about corporate governance.
	Thirdly, there are barriers to the application of the law. Many FHCs have international
	business, but when minority shareholders' rights are violated, they need to litigate across
	158. borders and face obstacles not only from differences in legal systems, but also from various Theories. -The vulnerability of minority shareholders' right to information stems
	from the information asymmetry resulting from the principal-agent model of modern detailed obstacles such as legal language. It was vividly illustrated in Acosta v. JPMorgan
	corporate governance, which is the root cause of the vulnerability of minority shareholders' Chase & Co 373 .
	right to information. In an FHC with a decentralised shareholding structure, minority 160. Conclusion. -In an FHC with a decentralised shareholding structure, minority
	shareholders are not involved in the operation and management of the company. It means shareholders come from many regions. In order to obtain their right to information, they
	that minority shareholders simply cannot fully grasp the performance of the controlling have to inspect information about the company's operations. However, there are many
	shareholders and management in corporate governance 371 . Therefore, violations of minority obstacles to this operating in practice. It results in minority shareholders not having access
	shareholders' right to information occur frequently under this model. to accurate information about the company and the right to information is not effectively
	However, in FHCs with a concentration of shareholdings, this is rarely the case such realised. Regulators should innovate regulatory mechanisms in achieving information
	as in France. The violation of the minority shareholder's right to information naturally does transparency.
	not occur. Therefore, violations of minority shareholders' right to information occur more 2
	often in FHCs with a decentralised shareholding structure, many of which are in common
	law countries.
	370 LI (Jianwei), Research on Shareholders' Right to Information: Theoretical System and Judicial Experience,
	Beijing, Law Press, 2018, p. 10. (李建伟: 《股东知情权研究:理论体系与裁判经验》 ,北京:法律出版
	社,2018,第 10 页。)
	371 Ibid, p. 20.

. Arbitrariness in Interpreting Inspection Information in the Case Law 161.

  

	vulnerability of minority shareholders' right to information through a US law case, Cotten v.
	Weatherford Bancshares, Inc 375 . The oppression of minority shareholders' right to
	information is then explained by comparing jurisprudence in French law.
	162.	Case facts. -The defendant in this case, Weatherford Bancshares, Inc (WBI), was
	an FHC in which Cotton was a minority shareholder. In January 1996, Sharp and his daughter
	Statham became the controlling shareholders of WBI and reorganized the board of directors
	of WBI and sent a letter to Cotton indicating that Cotton's shares had been redeemed.
	However, Cotton objected to the redemption as he felt it was in breach of the Articles of
	Association. Later, Cotton discovered inconsistencies in WBI's public records. In May 1997,
	Cotton continued to request access to the corporate books and records, but Sharp and his
	daughter Statham supported Cotton's request by means of random. However, Sharp and his
	daughter Statham supported Cotton's request by means of random drawing. Thereafter,
	Sharp and his daughter Statham ceased to allow Cotton access to books and records.
		Analytical ideas. -One of the key reasons for regulating the rights of shareholders
	in FHCs is the vulnerability of minority shareholders to violations of their right to
	information. The following paragraphs 374 will explain in detail the manifestation of the

II. The Second Dilemma: Barriers of Cross-border Dispute Resolution for Minority Shareholders in Decentralised Shareholding Structures

  

	information, which prompts them to monitor the company and the controlling shareholder,
	but the majority shareholder has the right to interpret the information that is being monitored.
	This indirectly violates the minority shareholders' right to information, and in a more subtle
	way. Regulators should therefore standardise and clarify the scope of inspection of
	information in FHCs by minority shareholders as a means of avoiding arbitrary interpretation
	by major shareholders.
	166.	Importance. -The protection of minority shareholders' rights should not only
	remain in the theoretical design, but it should be implemented in judicial practice and
	procedures. Certainly, it applies to all types of companies. However, as far as shareholder
	disputes are concerned, the remedial procedures available to shareholders vary in different
	jurisdictions. Litigation remains the main option. As far as the protection of shareholder
	rights in FHCs is concerned, however, the research argues that international minority
		It
	can be demonstrated by the jurisprudence of French law. A French jurisprudence in 2014
	states that when the court applies the provisions of the Commercial Code, it needs to obtain
	or retain the necessary information in civil proceedings, thus proving that the infringement
	of the minority shareholder's right to know is sufficiently proven by the facts 377 . As a result,
	these phenomena are widespread in different jurisdictions.
	165.	Conclusion. -Minority shareholders have very little say in the interpretation of
	information about FHCs. The law therefore gives minority shareholders the right to

The Limited Options to Cross-border Statutory Remedies for Minority Shareholders 169. Dispute resolution pathways. -

  

	activities. with a decentralised shareholding structure, it can be found through case law that they face
	170. various types of cost pressures in relation to litigation issues 390 . Certainly, they are more Limited options for international minority shareholder. -Although financial
	market regulation has provided three main ways of dispute resolution in legal practice. The interested in being able to resolve disputes quickly than they are in these pressures. And do
	practical value of mediation and arbitration for resolving shareholder disputes has been these alternative dispute resolutions be effective enough to resolve the minority shareholders'
	questioned 385 , although scholars have argued that they are beneficial in terms of the cost to dilemma? It is something that needs to be supported by more evidence. Therefore, from a
	minority shareholders of resolving shareholder disputes 386 . It is sometimes more dependent practical perspective, effective avenues of remedy applicable to minority shareholders' rights
	on the specific type of dispute and the decision of the judge, such as the unclear power of for cross-border business remain very limited.
	the arbitrator to grant oppressive remedies, which has led to considerable procedural 171. Conclusion. -In theory, the regimes provide multiple solutions for minority
	uncertainty and incoherence 387 . For dispute resolution, many jurisdictions also show shareholder rights remedies. But from a practical perspective, it has been debated whether
	different characteristics. For example, in France, the most frequent use of litigation by they can truly address the core concerns of minority shareholder rights protection in FHCs.
	minority shareholders faced with shareholder rights disputes is still litigation 388 . In contrast, And until these questions are better answered by regulation, litigation remains the most
	in some common law countries, arbitration and mediation have been applied to resolve effective approach. And it can be found to try to identify better and innovative mechanisms
	shareholder rights disputes and there are now some new developments. For example, courts for alternative solutions, which require regulatory intervention. In theory, therefore,
	in the US state of Delaware have actively dealt with attempts to incorporate arbitration-like international minority shareholders have many options in the face of shareholder disputes,
	Legal scholars distinguish between « disputes »
	procedures into corporate statutes 389 . In any event, the thesis finds that there have been some but in practice they have no choice. Regulation should provide more targeted options.
	and « conflicts ». And they argue that this is largely the result of disciplinary differences.
	Social scientists prefer to use « conflict », whereas legal scholars tend to use « dispute » 382 . attempts in some jurisdictions for non-contentious means of resolving shareholder rights
	disputes in cross-border business. However, it is still worth examining whether it can be
	Therefore, when talking about minority shareholders facing disputes or having a conflict of
	effectively applied in practice to address the difficulties faced by minority shareholders in
	interest, it is likely that the thesis is discussing the same issues. From the point of view of
	cross-border tort remedies. And the law allows for the use of this remedy, which certainly
	dispute resolution mechanisms, then, four methods are more common: litigation, mediation,
	arbitration, and negotiation 383 . However, negotiation is primarily a contractual mechanism, provides more options for minority shareholders.
	However, in the context of minority shareholder rights disputes in international FHCs
	so from a regulatory perspective, the main ones to talk about are litigation, mediation, and
	arbitration 384 . These systems are prevalent in the jurisdictions and widely used in commercial Arbitration, and Litigation », in Harvard College, 2020. [Online: https://www.pon.harvard.edu/daily/dispute-
	resolution/what-are-the-three-basic-types-of-dispute-resolution-what-to-know-about-mediation-arbitration-
	and-litigation/] [accessed 15 July 2021].
	385 BOYLE (A. J.), op. cit., p. 138.
	386 CHEUNG (Rita), « ADR and Shareholder Disputes: The Anglo-American Experience and Hong Kong
	Chai lenges », Asian Dispute Review, 4, 2008, p. 118.
	387 HUANG (Rebecca), « Shareholder Disputes: Arbitrator's Power to Grant Statutory Oppression Remedy »,
	Advocates' Quarterly, 4, 2010, p. 457.
	388 GIRARD (Carine), « Les actionnaires minoritaires », op. cit., p. 202.
	389 HARTLIEB (Garry D), « Enforceability of Mandatory Arbitration Clauses for Shareholder-Corporation
	Disputes », Michigan Business & Entrepreneurial Law Review, 4, 2014, p. 134.
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	came to the US from Argentina, Uruguay and Panama and hired lawyers. In 2006 they filed
	a lawsuit in the United States District Court, S.D. New York, and lost. They then appealed
	to the US Court of Appeals, Second Circuit in 2007, but still lost. All four of these costs were
	vividly illustrated throughout the litigation.
	173.	Can costs be ignored? -Should the thesis expect minority shareholders to assert
	their rights at any cost? The answer is no. It makes to reflect on what good law is. In terms
	of theories of legal thought, the natural law school believes that good law should be
	associated with morality and should be consistent with the values of democracy, freedom,
	and equality. But Hart, the representative of the modern analytical school of law, believes
	that law itself contains both good and bad law, and one can oppose it in the face of bad law 394 .
	In the history of Chinese legal thought, both ancient and modern Chinese jurists have argued
	that good law should conform to basic moral concepts 395 . Therefore, jurists believed that a
	good legal system should be in line with basic moral values, such as fairness. Regarding the
	effect of a good law on people, the French jurist Montesquieu has a description in De l'esprit
	des lois.
		'Je ne regarde pas comme une bonne loi celle que fit Cyrus pour que les Lydiens ne
		pussent exercer que des professions viles, ou des professions infâmes. On va au plus
		pressé ; on songe aux révoltes, et non pas aux invasions. Mais les invasions viendront In numerous judicial practices, it is generally accepted that the bientôt ; les deux peuples s'unissent, ils se corrompent tous les deux. J'aimerais mieux
	obstacles for minority shareholders to assert their rights are limited by their costs 391 . But maintenir par les lois la rudesse du peuple vainqueur qu'entretenir par elles la mollesse
	where do these costs come from? Few research seems to have been done specifically on this. du peuple vaincu. 396 '
	However, some researchers have identified four types of costs for consumers to defend their This statement by Montesquieu makes the point about the role of law that a good law
	rights, including financial costs, time costs, human effort costs and legal costs 392 . These four should encourage people to assert their rights, rather than choosing to endure and be weak
	costs also apply to shareholder rights remedies. In Acosta v. JPMorgan Chase & Co. 393 , for in the face of oppression. How, then, should a legal system be designed to achieve this goal?
	example, the minority shareholders were not US citizens in a cross-border lawsuit. They If the thesis follows these basic views of jurists, good law should ensure that citizens enjoy
	equality and fairness. And according to Professor John Rawls, there are two kinds of equality
	394 XU (Aiguo) and LI (Guilin), History of Western Legal Thought (2nd Edition), Peking University Press,
	2009, p. 201. (徐爱国,李桂林: 《西方法律思想史(第 2 版)》 ,北京大学出版社 2009 年,第 201 页。)
	395 Ibid, p. 198.
	396 Montesquie, De l'esprit des lois, VERSINI (Laurent) (éd.) Paris, Éditions Gallimard, 1995, P. 106.

Market Regulation Strategies for Shareholders' Rights

  

	176.	Importance. -Financial market regulation is a response to the regulatory rationale
	which together explains the regulation of shareholder rights in FHCs. It has been argued that
	financial market regulation is necessary and urgent in response to the threat of controlling
	shareholders and the oppression of minority shareholders' rights 399 .
	177.	Plan. -How can specific regulatory measures be taken? It is also necessary to take
	separate measures for controlling shareholders ( §1) and minority shareholders ( §2).
		

§1. Regulation Strategies on Participation of Controlling Shareholders 178. Definition of shareholder participation. -

  

	shareholder engagement 403 . So, shareholder participation is another interpretation of the
	protection of shareholders' rights in FHCs.
	Is « shareholder participation » a legal
	term? The French Reverso dictionnaire explains it as the ownership of shares in a company
	and a share in the profits 400 . French law also provides several explanations, including
	participation in the management of the company, sharing in the profits, being informed about
	the company's operations 401 . More specifically, one of the most important ways in which
	shareholders can participate in the management of the company is by attending the general
	meeting of shareholders 402 . And in some cases, shareholder participation may have some
	more specific concerns, such as control of shareholder activism and encouraging long-term

The Composition of the Board Structure

  

	shareholdings in FHCs with the aim of limiting the participation of controlling shareholders
	in FHCs, to reduce their influence on the board of directors and to avoid the harm caused by
	RPTs to corporate governance.
	B. 185.	Reasons. -In an FHC, the influence of the controlling shareholder on the board of
	directors may take two forms: firstly, the controlling shareholder is also a director, which is
	the case in an FHC with a diversified shareholding. For example, UK law provides that a
	director cannot participate in the distribution of the company's profits unless he is a
	shareholder of the company 409 . Furthermore, in the case Cantor Fitzgerald Inc. v. Lutnick 410 ,
	the controlling shareholder was also a director of the FHC, as has been demonstrated in
	practice. Secondly, the controlling shareholder elects more directors who are in its own
	interest by exercising its voting rights. It is common and the role of the weighted voting
	system is to avoid the board being completely dominated by the controlling shareholder 411 .
	The structure of the board of directors is therefore key to maintaining the independence of
	the board in corporate decision-making. If the board is controlled by the controlling
	shareholder, even if management can rely on the business judgment rule 412 to avoid liability
	in the event of a breach in the commercial operations of an FHC, it still does not ensure the
	achievement of good corporate governance practices. As the interests of controlling and
	It is set out in detail in the « Core minority shareholders are not aligned 413 , it leads to a board of directors controlled by
	Principles for Effective Banking Supervision » published by the Basel Committee on controlling shareholders that does not reflect the will of minority shareholders. Regulators
	Banking Supervision. are also aware of these problems. As a result, the structure of the board of directors is also
	184. prescribed in laws and regulations. Conclusion. -It is common practice in various jurisdictions to restrict and regulate
	409 DAVIES (Paul), « Related Party Transactions: UK Model », European Corporate Governance Institute
	405 DESENDER (Kurt A.), « The relationship between the ownership structure and the role of the board », (ECGI) -Law Working Paper No. 387/2018, 2018, p. 13. [Online: https://ssrn.com/abstract=3126996]
	2009, p. 1. [Online: https://www.researchgate.net/publication/46479620] [accessed 15 July 2020]. [accessed 15 July 2020].
	406 Article 9c, Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 410 Cantor Fitzgerald Inc. v. Lutnick, 313 F.3d 704, 706-713 (United States Court of Appeals, Second Circuit,
	amending Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement. The 2002).
	provision has been explained in this paragraph.
	407 Article (n), 12 C.F.R. § 225.2. For a detailed explanation of this article, see supra, n° 68.
	408 Article L. 233-3, Code de commerce. For a detailed explanation of this article, see supra, n° 68.
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Ibid.

412 

For an explanation of this concept, see supra, n° 116. 413 DESENDER (Kurt A.), op. cit., p. 2.

II. Innovating Voting Systems to Combat Excessive Interference in Business Decisions by Controlling Shareholders 188. Reasons. -The intervention of controlling shareholders in business decisions can manifest itself in many forms, such as the negative interventions mentioned in the

  

	jurisprudence 418 . Whereas in the case of active intervention by controlling shareholders, they
	are mainly through the exercise of voting rights. Therefore, to respond to the excessive
	interference of controlling shareholders in business decisions as argued in the previous
	paragraphs 419 , the thesis can examine some of the current innovations introduced to the
	voting rights regime.
	189.	Plan. -The main innovations to voting rights are dual-class shares (A) and the proxy
	solicitation system (B).	In this model, independent directors are required to form
	much of the board of directors. Examples include the US and France 415 . France requires that
	independent directors should be at least two-thirds of the board 416 . And it is an effective A.
	means of limiting controlling shareholder control of the board of directors by imposing
	higher requirements for independent directors on the board and thereby improving the
	structure of the board.
	187.	Conclusion. -In an FHC, as UK Company Law indicates, the identity of the
	controlling shareholder often determines the significant influence that it has over most of the
	board of directors 417 . It is a consequence of its control in the company. But to avoid abuses
	of control, such as RPTs, it therefore needs to be monitored as well.
	414 See infra, n° 430-434.
	415 For the US section, see Code of Federal Regulations, § 229.407. Under this provision, its directors are all
	expected to maintain their independence.
	For the France section, see Code de gouvernement d'entreprise des sociétés cotées. According to its provisions,
	in widely held companies without a controlling shareholder, independent directors should make up half of the
	board members. In controlled companies, independent directors should make up at least one-third of the board.
	Directors representing employee shareholders and directors representing employees are excluded from
	consideration in determining these percentages.
	416 See Article L225-22, Code de commerce. Under this clause, the number of directors of a company bound
	by a contract of employment may not exceed one third of the directors in office. And also see the 2020 French
	Corporate Governance Code of Listed Corporations. For more details, see supra, n° 186.
	417 Article 89J, Companies Act 2006. The provision has been explained in this paragraph.

Golden Shares and Preference Shares in the Dual-class Shares System

  

	gradually being accepted, but the controversy surrounding it never ceases. For FHCs, the advantages of gold shares consider the special nature of the government's controlling assumption. One of the features of this system is that it gives more voting rights to the
	thesis tends to argue that a dual class share's structure can help improve the protection of shareholder. When the government is the controlling shareholder, the company usually has controlling shareholders or those in effective control of the company, but they do not
	shareholders' rights by reducing excessive interference of controlling shareholders in significant influence over the market. Such is precisely the case with FHCs. It needs to be necessarily have the largest number of shares 429 . Conversely, those non-controlling
	business decisions. recognised that, although this thesis is against excessive government intervention in business shareholders may have more equity than the controlling shareholders, whose dividends are
	Preference shares and golden shares in a dual class shares structure are typical decisions, there is a degree of justification for government holding, particularly where distributed by their shares in the company. So those non-controlling shareholders may enjoy
	designs in response to excessive interference in business decisions by government government shareholders have a positive role to play in achieving the public interest of the fewer voting rights but can receive more dividends. And this system reduces the controversy
	controlling shareholders and ordinary controlling shareholders in FHCs. Among other things, business. The golden share system avoids the frequent intervention of government arising from controlling shareholders interfering in business decisions. It is a new way of
	preference shares refer to the giving up of voting rights in exchange for a greater financial controlling shareholders in the regular commercial decisions of the FHC, and the thinking about regulation.
	return 426 . It can be used to address interference in business decisions by conventional government can only exercise this right if the public interest is infringed. It therefore ensures 192. Conclusion. -Although the dual class shareholding structure is controversial in
	190. controlling shareholders. And the gold shares are also a special arrangement in a dual class Concept. -In FHCs with a dual class shares structure, the controlling shareholder the realisation of the public interest of FHCs, such as long-term sustainable development comparative law. But in the face of excessive interference in business decisions by
	has superior voting rights, while the minority shareholder has only inferior or no voting shares structure, which is usually held by a government authority. It allows for the possibility planning, while at the same time, it gives minority shareholders more opportunities to controlling shareholders in FHCs, golden shares are a reasonable limit on government
	rights 420 . The aim is to ensure that the entrepreneur-controlling shareholder retains lasting that the government shares may still control the voting rights of the company at a very low participate in business decisions. controlling shareholders, while preference shares are a compromise but workable path to
	and uncontested control of the business 421 . Therefore, it is particularly welcome for start-ups, percentage, which is an operational method in the privatisation process 427 . It can be used to In the case of ordinary controlling shareholders, the public interest is no longer a limit ordinary controlling shareholders.
	especially in the high-tech sector. Among the jurisdictions studied here, the US and France address interference in business decisions by controlling government shareholders. consideration in the dual shareholding structure. For minority shareholders, preference
	have all accepted dual-class shares 422 , while the UK stock exchanges remain sceptical of this 191. Reasons. -Why can the preference shares and golden shares be used to address the shares are a reasonable alternative. In terms of capital influence, minority shareholders have
	approach 423 . It is worth noting that the adoption of such systems in different jurisdictions has problem of controlling shareholder interference in the business decisions of FHCs? It is a very little influence on business decisions. Since it is not possible to change the reality, it is
	been gradual. For example, US law banned the system until 1984, then gradually opened the hopeless approach, but also a novel path. The reason is that whether the government is the better to focus on the realisation of minority shareholders' rights to dividends. And the
	option and since 2000 it has been used more frequently due to the preference of high-tech controlling shareholder or the ordinary controlling shareholder, their interference in the disadvantage of minority shareholders is that they lack a more comprehensive and
	companies for this system 424 . France accepted this system in US law in 2014 through the business decisions of the FHC is almost unavoidable. Particularly when the government is professional judgement on the operations of FHCs, which is compensated for by controlling
	« loi Florange » 425 . From these processes, it seems that the dual shareholding system is the controlling shareholder, there is a lack of experience in some jurisdictions as to how to shareholders. It is like in war, where decisions should be left to the generals and the soldiers
	minimise such interference, according to company law scholars 428 . Moreover, government can enjoy the fruits of war. While the laws and regulations of FHCs provide a detailed
	self-regulation seems to face some challenges. Company law should face the reality. The summary of the protection of shareholders' rights, perhaps the most central concern for
	minority shareholders is the dividends. One of the core concerns in emphasising the voting
	provision, when this clause came into force, the provisions of the French Commercial Code on double voting and information rights of minority shareholders is also the fear that their return on investment
	rights also came into force as a result. Under the article L. 225-123 of Commercial Code, the articles of association may grant double voting rights to all fully paid-up shares registered in the name of the same will be lost because they are uninformed or do not exercise their voting rights properly. So,
	shareholder for at least two years, in proportion to the share capital they represent. 426 GURREA-MARTÍNEZ (Aurelio), op. cit. p. 479. is it possible to give minority shareholders a stable return on their investment in return for
	427 International Finance Corporation, « A Guide to Corporate Governance Practices in the European Union », 2015, p. 88. concessions on their other rights? It can be expected as the preference share is based on this
	428 Ibid.

B.

The Proxy Solicitation System for International Minority Shareholders 193. Concepts and Practices. -

  

		According to an EU proposal in 2006, proxy solicitation
	refers to the collection of proxies from shareholders to win votes in companies where
	shareholders might otherwise refuse to vote on rational grounds 430 . It requires a proxy
	solicitor to disclose the fact that a shareholder's voting decision is necessary 431 . The system
	is mainly favoured by international minority shareholders as it addresses the cost of voting
	for minority shareholders and allows the views of international minority shareholders to be
	expressed centrally at general meetings in cross-border business. In this way, international
	429 For example, under 12 C.F.R. § 225.2, the requirement under U.S. law for a controlling shareholder of an
	FHC is to control, directly or indirectly, more than 25% of the voting power of a bank or other company.
	430 See Commission staff working document -Annex to the Proposal for a Directive of the European
	Parliament and of the Council on the exercise of voting rights by shareholders of companies having their
	registered office in a Member State and whose shares are admitted to trading on a regulated market and
	amending Directive 2004/109/EC -Impact assessment {COM (2005) 685 final}. The clause has been explained
	in this paragraph.
	431	See « V. Proxy Solicitation », Washington and Lee Law Review. 3,1978, p. 868. [Online:
	https://scholarlycommons.law.wlu.edu/wlulr/vol35/iss3/8] [accessed 18 July 2020].

. Regulation Strategies on Realization of Minority Shareholders' Rights

  

	controlling shareholders interfering in business decisions in FHCs. It can help international
	minority shareholders gain access and rights to dialogue with controlling shareholders. It
	should be promoted in cross-border FHCs.
	§2196.	Reasons. -It has been argued that there are two difficulties encountered in the
	protection of minority shareholders' rights: the vulnerability of minority shareholders' rights
	and the multiple obstacles to tort remedies 441 . To realise their rights for minority shareholders
	in FHCs, it should also be proposed some measures to address these problems. Thus, the
	realisation of minority shareholders' rights protection is a continuation.
	197.	Plan. -In this regard, the shareholders' agreement (I) and the cross-border arbitration
	system (II) are two systems for achieving protection of minority shareholders' rights.
		. -Proxy solicitation is a possible solution to the phenomenon of

I.

The First Strategy: Shareholders' Agreements in Decentralised Shareholding Structures 198. Shareholders' agreement.

  

	demonstrated that shareholders' agreements can provide an effective legal tool in business
	practice to improve the vulnerability of minority shareholders' rights protection.
	199.	Plan. -A shareholders' agreement is a very general description in which
	shareholders can agree on many matters of corporate governance. And given the
	vulnerability of minority shareholders in relation to rights to vote and information, here the
	thesis will also look specifically at both the voting agreement (A) and the agreement on
	shareholders' right to information (B).
	A.	
		-A shareholders' agreement is a way of organising the
	arrangement of rights and obligations between contracting shareholders and key factors in
	its success include its confidentiality 442 . As such, it reflects the free will of shareholders and
	is an effective way for minority shareholders to protect their rights in the face of controlling
	shareholders. It is characterised by the fact that when the controlling shareholder breaches
	the shareholders' agreement, the minority shareholder can bring a lawsuit or take other
	compulsory measures to defend his or her rights. For example, in the US law case of McMinn
	v. MBF Operating Acquisition Corp 443 , the minority shareholder brought an action against
	the controlling shareholder for breach of the shareholders' agreement by failing to pay
	dividends and by granting excessive remuneration to the controlling shareholder 444 . It has

The Voting Agreements in Decentralised Shareholding Structures

  

	can they vote or abstain in a particular way for special advantages 449 . In the case of voting
	agreements between shareholders, one of the features in US law is that it recognises the
	fiduciary duty of controlling shareholders to minority shareholders, which is also reflected
	in the voting agreement 450 . In other common law countries, the fiduciary duty often exists
	only between directors and shareholders 451 .
	201.	Advantages. -In an FHC with the decentralised shareholding structure, as stated in
	the previous section 452 , minority shareholders find it expensive to vote. Moreover, their
	shareholding is low, and their voting rights are more dispersed when it comes to decisions
	on important matters, which does not create an effective binding force on the controlling
	200. shareholders. Therefore, voting agreements can help minority shareholders to save the cost Regulation. -A voting agreement is an agreement between shareholders on voting
	matters and therefore a voting agreement is a specific form of shareholders' agreement, of voting and allow them to participate in corporate governance. These are indeed
	which can be found in the literature 445 . In principle, voting agreements can only relate to innovations in the protection of minority shareholders' rights. Currently, the proxy voting
	shareholder actions, such as the election of directors, but as market demand changes, they system is commonly used in FHCs, such as JPMorgan Chase & Co 453 and Crédit Agricole
	are also extended to other matters such as dividend distributions, employment arrangements, S.A. 454 . There are also other forms of voting agreements, such as the voting trust agreement,
	and so on 446 . It can be found that voting agreements are recognised in most of the which is like proxy voting and was confirmed in US jurisprudence in 1928. Judges have held
	jurisdictions. However, there are different attitudes to the regulation of voting agreements. that a voting trust agreement is valid and legally binding if it does not violate public policy
	For example, the disclosure of voting agreements to the regulator is not mandatory under or a positive prohibitory statute and does not constitute a fraud on other shareholders 455 . It
	UK law, while specific disclosure of voting agreements is specified under French law 447 . In can therefore treat a voting agreement as a broad concept that can be continuously innovated
	particular, the French law requires the prior disclosure to the AMF when the agreement if the law does not clearly define the content of this agreement if there is an agreement
	relates to matters of more than 0.5% of the share capital or voting rights of a joint stock between the shareholders on voting matters and it does not violate regulatory requirements.
	company 448 . In addition, voting agreements have been regulated under EU law since 1983,
	which means that shareholders' voting agreements are not completely free, they are subject
	to regulation and shareholders cannot always follow the company's instructions to vote, nor
	445 BELOT (François), « Shareholder agreements and firm value: Evidence from French listed firms », 2008,
	p. 10. [Online: https://basepub.dauphine.fr/handle/123456789/3031] [accessed 25 July 2021].
	446 GELB (Harvey), « Close Corporation Control and the Voting Agreement », Land and Water Law Review,
	1, 1981, p. 230.
	447 WANG (Wenge), Institutional Activism in Corporate Governance: Qualified Foreign Institutional
	Investors in China, Cham, Palgrave Macmillan, 2019, p. 81.
	448 Article L233-11, Code de commerce. This clause has been explained in this paragraph.

Second Strategy: Cross-border Arbitration in Decentralised Shareholding Structures 207

  

.

Explanation. -Cross-border arbitration is a typical form of alternative dispute resolution (ADR) mechanism 463 . It is noted that the main obstacles to the protection of international minority shareholders' rights are the inadequacy and high cost of remedies 464 .

461 RIPERT (Georges) et al, op. cit., p. 56. 462 Ibid. 463 LEKKAS (Zissis), Disputes in the Digital era: the evolution of dispute resolution and the model ODR system, thèse en droit, Université

Toulouse 1 Capitole, 2015, p. 88. 464 CHEUNG (Rita), op. cit., p. 118-120. 

Cross-border Arbitration for Shareholder Disputes in Decentralised Shareholding Structures 209. Status quo of the traditional cross-border arbitration

  

. -In terms of the jurisdictions researched, the jurisprudence of the US confirms the role of arbitration mechanism in the resolution of shareholder rights disputes. The Delaware courts are radical in this regard 470 . Furthermore, the UK law is hesitant on this issue. In 2005, the Company Law Review Steering Group recommended that the arbitration regime be incorporated into UK company law to increase the protection of minority shareholders' rights, but this was not 465 LEKKAS (Zissis), op. cit., p. 27. 466 BRUNET (Edward J.) and Craver (Charles B.), Alternative Dispute Resolution: The Advocate's Perspective, Durham, Carolina Academic Press, 2016, p. 48. 467 CHEUNG (Rita), op. cit., p. 118. 468 See the Singapore case law in 2016: Maniach Pte Ltd v L Capital Jones Ltd and another [2016] SGHC 6. 469 LEKKAS (Zissis), op. cit., pp. 88-188. 470 CHEUNG (Rita), op. cit., p. 118.

  Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on Alternative Dispute Resolution for Consumer Disputes and Amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC.

471 KAYA (Serkan), « Suitability of Alternative Dispute Resolution for Shareholders Disputes », Corporate Governance: Search for the Advanced Practices, 2019, p. 70. 472 Fulham Football Club (1987) Limited v Sir David Richards and Ors [2010] EWHC 3111 (Ch). 473 474 GIRARD (Carine), op. cit., p. 202. 475 ABI RACHED (Nour), Les limites du droit français l'arbitrage international : Le rôle de la notion d'arbitrabilité dans l'évolution de la faveur à l'arbitrage international, mémoire en droit, Université Panthéon-Assas Paris II, 2019, pp. 47-48. 476 LEKKAS (Zissis), op. cit., p. 128 477 See supra, n° 168.

  FHCs 501 . The reason is that although existing laws and regulations are equally effective in binding FHCs, the original legal regime cannot achieve a targeted interpretation given the enormous influence of FHCs on systemic risks in the financial markets and the complex control relationships of their subsidiaries 502 . And overly broad legal interpretations and discretion have created loopholes in the regulation of FHCs. It is not in line with the prudential standards on the regulation of international financial markets after the financial crisis in 2008 503 . Therefore, it has become an important consensus in Chinese judicial practice to introduce special legislation for FHCs. Professor Huaide Ma, President of China University of Political Science and Law, refers to the criteria of uniformity and authority in his response to the construction of Chinese law. This can also be applied to the

	224.						
	financial	market	regulation	of	FHCs.	Information	source:
	[http://www.moe.gov.cn/s78/A01/s4561/jgfwzx_xxtd/202103/t20210303_516907.html] [accessed 30 March
	2021].						
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It can be evidenced by the regulatory law for FHCs published by the French ACPR. Source of information: [https://acpr.banque-france.fr/en/authorisation/banking-industry-procedures/governance-banking-procedures] [accessed 30 March 2021]. 500 LI (Han), Legal Study on the Risk Prevention System in Chinese Financial Holding Company, Thesis on Law, Hunan University, 2007, p. 5. (李晗: 《论我国金融控股公司风险防范法律制度》 ,湖南大学法学博 legislation for Plan. -Having clarified the need for specific legislation for FHCs, new controversies have arisen. Specifically, it is divided into two areas. Firstly, the controversy over the legislative model for FHCs in China. ( §1) Secondly, whether the legislation on FHCs in China should achieve uniform regulation. ( §2) §1. The Controversies over Legislative Models 225. Legislation for FHCs. -Although it is necessary to have specific legislation for FHCs, it must also be based on the existing legal system. It is to ensure uniformity and authority in the implementation of the law 504 . Therefore, Chinese legislators also need to conduct a careful study. And with regard to legislation, legal succession and legal transplantation from a jurisprudential perspective are two very important approaches 505 .

士论文,2007 年,第 5 页。) 501 WAN (Wei), « Study on the Development and Regulation of Chinese Financial Holding Companies », Southwest Finance, 6, 2018, p. 14. (万魏: 《我国金融控股公司发展及监管问题研究》 ,西南金融 2018 年 第 6 期,第 14 页。) 502 Ibid. 503 WYMEERSCH (Eddy), Financial Regulation and Supervision: A Post-crisis Analysis, Oxford, OUP Oxford, 2012, p. 310. 504 505 HANS (Valerie P.

  first model. -For the model represented by the US, it has created a specific regulatory act for FHCs. It is enacted by the highest legislative body. In the US, the GLBA Directive 2000/12/EC of the European Parliament and of the Council of 20 March 2000 relating to the taking up and pursuit of the business of credit institutions. 508 Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate and amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 2000/12/EC of the European Parliament and of the Council. 509 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012.

was enacted in 1999, which was voted on by the Senate and House of Representatives in Congress. In addition, although the US has enacted specific act for FHCs, it has also adapted other laws on this basis. For example, in the US, the Code of Federal Regulations includes provisions on the regulation of FHCs 506 .

231.

The second model. -In the case of the EU and Member State models, they do not have a specific act for FHCs, but rather integrate them into other legal regimes. For example, EU law has specific provisions on the regulation of FHCs in the 2000 507 , 2002 508 and 2013 509 Directives 510 . France has added provisions on FHCs to the original Code de commerce 511 and Code monétaire et financier 512 . 232. UK Brexit. -The UK's exit from the EU represents a paradigm shift in the UK's FHCs legislation. Prior to Brexit, UK legislation on FHCs fell into the second category 506 § 1841, 12 U.S.C.A. They are a series of regulatory articles. For example, it mentions that if a BHC wants to be an FHC, it and its subsidiaries should have a good record of capital position.

507 510 

The historical evolution of EU FHC law has been specifically described above. See supra, p. 42.

511 Article L820-1, Code de commerce. This provision refers to FHCs, but it quotes the Code monétaire et financier, which requires one of its subsidiaries to be a credit institution.

512 Article L517-1, Code monétaire et financier. For a detailed explanation of this clause, see supra, n° 57.

  On the Theory and Practice of Chinese Construction of the Modern Financial System Since the 18th Party Congress of the Communist Party of China, Thesis on Law, Hebei Normal University, 2016, p.

	34. (张岱: 《党的十八大以来中国健全现代金融体系的理论与实践探索》 , 河北师范大学法学博士论文,
	2018,第 146 页。)
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See Article 4, TMSAFHC. Under this provision, the PBOC, together with the banking and insurance regulatory authorities, securities regulatory authorities and foreign exchange authorities will be responsible for supervisory cooperation and information sharing in respect of FHCs and the financial institutions they hold. 572 SU (Jieche), « The Constitutional Review of Government Measures for Financial Crises--in Case of Failed Bank Resolution Regime in the UK and

US », op. cit., p. 113. 

  Chinese regulators. Secondly, by analysing the historical jurisprudence relating to Ant Group, it has been found to focus on two main areas: intellectual property infringement and consumer service disputes. However, a case 598 from 2021 is worth being noted. In this case law, the plaintiff argued that Ant Group's use of FinTech products violated consumers' rights to information and fair dealing, as FinTech products are not strictly regulated under the current legal framework, and they still lack sufficient transparency. The judge did not uphold the plaintiff's claim as he considered the case to be outside his jurisdiction. But this case highlights the potential conflict of interest between consumers and FinTech products. In particular, it is still not clear enough in terms of the security of the products and the It is a wake-up call for the reform of the Chinese FHCs regulation model, and it also signals a constant renewal of Chinese future FHCs regulatory regime. And there will be more and more internet FHCs in China in the future, this case is a reminder of the development of internet FHCs. And from a legal perspective, the conflict and balance between innovation and regulation will be an ongoing proposition.

596 Xinhuanet (新华网), « Ant Group suspended its listing to protect investors (蚂蚁集团暂缓上市-专家: 监管决定有据可依,也是保护投资者职责所在) », 2020. [Online: http://www.xinhuanet.com/fortune/2020-11/04/c_1126698032.htm] [accessed 10 April 2022]. 597 Ibid.

regulatory standards. Thirdly, although not much analysis has been done by Chinese law scholars, this thesis argues that the suspension of the Ant Group's listing was in large part due to the fact that Chinese financial regulatory measures were not adequately prepared to deal with the negative consequences of combining FHCs with FinTech. Ant Group has now become one of the experimental targets for the regulation of FHCs in China. The Chinese law on the regulation of FHCs has just been enacted and it does not mention detailed comments on the regulation of FinTech. Therefore, in terms of the long-term stability of the Chinese financial market, the current temporary suspension of Ant Group's listing plans by the regulator is in line with prudential requirements 599 . This case is an insightful expose of the conflict between innovation and regulation in internet FHCs. And the core lies in the challenges that FinTech poses to the regulatory regime.

598 

Li Zhen v. Ant Group (李震诉蚂蚁集团,上海金融法院 (2021) 沪 74 民初 4747 号民事判决书) 599 For the description of prudential regulation, see supra, n° 94.

  The case of Ant Group illustrates the conflict between innovation and regulation faced by FHCs. While it may also have some institutional shortcomings, these will be refined over time. The development of FHCs in China should not only remain at the policy level but should be implemented into the real environment. And the complexity of the Chinese socio-economic structure leads to differences in the understanding and implementation of the legal regime for FHCs at the central and local levels. This issue is key to the successful implementation of the regulatory regime for FHCs in China. It is, moreover,

	280. Conclusion. -II. To Coordinate the Central-Local Regulation Conflicts
	281.	Importance. -

Type of Conflict: Blurred Boundaries of Central-Local Regulation 283. Blurred boundaries of regulatory powers

  What is the relationship between the local government regulator and the central government regulator? It is not clearly expressed in the current regulatory legislation. However, it can be found some blurred boundaries between the regulatory powers of the central and local regulators. It is mainly manifested in the following areas. First, does the regulation of local FHCs rely primarily on central or local regulation? The financial regulatory authority in China is mainly concentrated at the central level, and this trend has remained unchanged even after the merger of Chinese banking and insurance regulators that took place in 2018. But different local FHCs tend to have different characteristics. For example, FHCs in Zhejiang province are mainly Internet FHCs, while those in Beijing and Shanghai are mainly state-owned exclusive FHCs. This then requires targeted regulation for local FHCs when financial risks arise. If regulatory authority is primarily centralised, how does one come to respond in a timely manner to the risk oversight of local FHCs? It appears to be subject to clarification. Secondly, the local FHCs regulators are not balanced. According to the « TMSAFHC », the regulatory authorities include the PBOC, the CSRC, the CBIRC and the China Foreign Exchange Bureau and the Ministry of Finance of China. There are 34

. -The future regulator of FHCs in China will be a joint regulator rather than a specific regulator. However, this regulatory regime in the current context stays more at the central level, specifically at the level of the Chinese State Council 600 . How, then, will these regimes be implemented in FHCs in local provinces? provincial-level administrative regions in China, but in terms of supervision of FHCs, there are three levels of financial supervision in China in terms of the set-up of local regulatory authorities. The People's Bank of China and the CBIRC are reasonably well placed at all three levels, but the Securities Regulatory Commission is only stuck at the first level in the arrangement for local provinces 601 . Therefore, when faced with the local regulation of FHCs, the Securities Regulatory Commission may not be able to achieve rapid coordination with

The Relationship Between FinTech Regulation and Prudential Standards in Financial Holding Companies beyond China 292. Interpretation in other jurisdictions

  604 Chapter 3, Notice of the People's Bank of China on Issuing the Financial Technology (FinTech) -In order to justify the introduction of prudential standards in the regulation of FinTech in FHCs in China, the situation in other jurisdictions (A) and China (B) will be presented here separately. . -On the challenges that FinTech poses to financial market regulation, which is a global proposition, the Basel Committee on Banking Supervision published a note in 2018 on the impact of FinTech on banks and banking

	291.	Plan.
	Development Plan (2019 -2021) (中国人民银行关于印发《金融科技( FinTech )发展规划(2019-2021
	年)》的通知,第三章). According to this chapter, in order to achieve the goal of prudential regulation of
	FinTech, the Chinese government will work in four areas: firstly, establishing a legal framework for FinTech
	regulation; secondly, enhancing regulatory coordination and combining FinTech products with traditional
	financial products; thirdly, improving penetrating regulation. For example, for financial holding companies, it
	should identify all shareholder relationships; fourth, improving the regulatory regime for financial innovation.

It should clarify the bottom line of financial innovation, which is the minimum requirement for compliance.

605 

Ibid, Chapter 1. According to this chapter, financial innovation is rapid, and regulation often lags behind. 606 Implications of FinTech developments for banks and bank supervisors. [Online:

into the regulation of FinTech is realistically feasible.

A.

supervisors. Among other things, it argues that the development of FinTech can challenge existing prudential standards beyond the scope of current prudential standards. But there is no description of the prudential standards for FinTech, as this is still being studied. For example, in 2019 and 2020 607 , it seeks views on prudential standards for bank crypto assets 608 .

To Improve the Coordination Mechanism led by the Chinese Financial Stability and Development Committee 296

  . -For the regulation of FinTech in Chinese FHCs, three issues need to be carefully considered in the implementation of inclusive prudential regulation proposed by Chinese regulators. On this basis, innovation should be encouraged. regulation of the financial market by the central and local governments; thirdly, from 2013 to 2017, based on prudential regulation, the State Council established the Inter-Ministerial Joint Conference system for financial regulatory coordination, which was led by the People's Bank of China; fourthly, after 2017, central and local governments' regulatory collaboration has been strengthened 629 .

	297.	Plan. -In order to demonstrate the coordination mechanism under the auspices of
	the Financial Stability Committee of China, the local coordinating authority (A) and the
	systemic risk disposition cooperation (B) of the local FHCs will be presented here.

II. . The need for a coordination mechanism. -The coordination mechanism is necessary for the conflicting regulatory powers of the central and local authorities facing the regulation of FHCs. On the one hand, it is a practical need for the regulation of FHCs in China. Most of the FHCs in China are in various local provinces. Among the eight pilot FHCs announced in China, only three are directly managed by the central government 628 , while the other five are all local FHCs. It is then a very real issue how to manage local FHCs. On the other hand, this is in line with the trend of the evolution of the Chinese financial regulatory legal system. Regarding the division between central and local financial regulatory authority, it can be divided into four historical periods: firstly, before 2003, financial regulatory authority was unified by the central government. Local governments had no financial regulatory authority; secondly, from 2003 to 2013, China began to explore 625 The Chinese name is 东方邦信金融科技(上海)有限公司 626 The Trademark Appeal Board of the State Administration of Industry & Commerce of the People's Republic of China (国家工商行政管理总局商标评审委员会). 627 Information source: China Judgments Online (中国裁判文书网). 628 They are Everbright Group, CITIC Group and China Merchants Group respectively.

joint A.

The Local Coordination Mechanism of the Chinese Financial Stability and Development Committee 298. Design of the coordination mechanism

  

. -For the regulation of FHCs in China, the coordination of central and local regulators has gained the approval of current Chinese regulators 630 . According to information disclosed by the Chinese government, the idea proposed by Chinese regulators is to set up a financial stability committee office in local governments to coordinate central and local financial regulatory powers, which would be led and supervised by the Financial Stability Development Commission of the State Council and not governed by local governments 631 . This plan was proposed in 2020 and it is still in the process of being studied on a pilot basis.

299. The feasibility of a coordination mechanism

  According to the Chinese Legislative Law, the basic system regarding financial regulation can only be regulated based on laws 632 . Government of the People's Republic of China, « China Will Establish a Local Coordination Mechanism for the Financial Stability Development Committee Office of the State Council (我 It means that it can only be enacted by the highest legislature in China, which is a central power. From this perspective, the Financial Stability Committee Office set up by the local government has no legislative power to promulgate other laws and regulations and can only be responsible for coordination and implementation based on the existing legal system. It would also rely on the supervision of the Financial Stability Development Committee of the State Council. And the Financial Stability Committee offices set up by local governments would be mere executive bodies, lacking the autonomy to supervise. Perhaps, it does not change the power arrangements between the central and local levels for financial supervision.In terms of the legal system, in terms of financial regulation, Chinese financial regulatory power is mainly concentrated in the central government. In terms of the size of If local regulators do not enforce these policies, then this constitutes a challenge to central regulation and undermines the stability and authority of national law. But if the central regulatory policies are implemented, it is possible that they may not always be -The division of powers between the central and local governments is not clear when it comes to the regulation of FHCs. Despite attempts by Chinese regulators to harmonise the allocation of powers between the central and local levels in financial regulation, the Office of the Financial Stability Committee has been established in local governments, which is indeed a good example. However, legal obstacles remain. There are still serious doubts about the regulatory efficiency of this coordination mechanism. In terms of the regulation of FHCs, the current eight FHCs pilots in China may provide a reference for addressing the division of regulatory powers between central and local policies, but it remains an open question. From a more specific perspective, firstly, regulators should clarify the division of powers and responsibilities between the Financial Stability Committee Office and other local financial regulators. For example, since 2017, various Chinese provinces have also established local financial regulatory bureaus. In addition, there are agencies including the Banking and Insurance Regulatory Commission and the Securities Regulatory Commission, as well as the Central Bank in various provinces.

	300. Regulatory efficiency of coordination mechanisms. 301. Improvements to coordination mechanisms. -Although Chinese regulators are
	629 CHEN (Pan), « Central-Regional Financial Regulatory Collaboration: Experience, Review and Prospect »,
	Southwest Finance, 4, 2020, p. 26. (陈盼: 《央地金融监管协作:经验、回顾与展望》 ,西南金融 2020 年
	第 4 期,第 26 页。)
	630 Ibid.

. -Is this regulatory strategy just a slogan or is it realistically feasible? It is a legitimate question. The reason is that in Chinese law, local financial regulation lacks a sound legal basis. 631 Central People's 国 将 建 立 金 融 委 办 公 室 地 方 协 调 机 制 ) », 2020. [Online: http://www.gov.cn/xinwen/2020-01/14/content_5469125.htm] [accessed 21 September 2020]. 632 Article 8, Legislation Law of the People's Republic of China (Revision 2015). It is important to note that the financial market, China is a huge country with a large overall financial market, but the development is very unbalanced. In the southeastern coastal region, its financial market is very large, taking Shanghai, Zhejiang and Shenzhen as examples, they have a developed internet financial system. But in the central and western regions of China, the financial market is relatively backward. And in these regions, the customary laws of ethnic minorities have a greater impact on the development of the local market. So, in an unbalanced market, is it possible for China to establish a unified model regarding central and local regulatory powers in the regulation of FHCs? There is a contradiction here. When it comes to financial regulation, local governments lack autonomy and have to rely on the central government.

However, under Chinese law, the central government issues regulatory acts and policies with absolute authority and local governments need to comply with these regulations, but it is possible that these models are not appropriate for the development of FHCs in each local province.

the legal system of Chinese law consists of five forms: laws, administrative regulations, local regulations, autonomous region regulations and separate regulations.

appropriate to the local government's actual circumstances. still in the exploratory and experimental stage when it comes to the regulation of FHCs. But it can be expected that these should not remain slogans but address institutional barriers.

Predictably, it will not be easy. For the division of powers over central and local regulation clearly extends beyond the regulation of Chinese FHCs, and even beyond financial regulation, and directly to constitutional institutional arrangements. However, the pilot system that China has repeatedly implemented in its exploration of the legal system provides some optimistic signals for the research. So, how can the coordination of central and local regulatory powers in the regulation of FHCs be improved? Chinese regulators have currently established financial stability committee offices in local governments but could go further. Some practitioners advocate a specific Local Financial Regulation Law 633 , which would indeed provide sufficient legal basis to address the financial regulatory powers of local governments. But it is a long-term plan.

The Systemic Risk Disposition Cooperation Mechanism of Chinese Local Financial Holding Companies 303

  In this regard, the « act or explain » mechanism used by the European Systemic Risk Board for systemic risk regulation in the EU and the Member States is perhaps a recommended approach 634 . No 1092/2010 of the European Parliament and of the Council of 24 November 2010 on EU Macro-prudential Oversight of the Financial System and Establishing a European Systemic Risk Board. According to this provision, the European Systemic Risk Board shall issue warnings and, to say who regulates whom. From a local perspective, the government regulators mentioned involve the local financial supervisory authorities, the Banking and Insurance Regulatory Commission and the Security Regulatory Commission, as well as the local agencies of the central bank. But in terms of power settings, the SASAC and them are tiered agencies and have no subordination to each other. Even though the Financial Stability Committee offices set up by local governments are directly responsible to the Financial Development and Stability Committee of the State Council, this still does not change the situation. In particular, the local branches of the central bank are also directly accountable to the central People's Bank. So how can the Financial Stability Commission Office, which has no independent supervisory powers, supervise the SASAC, the shareholder of an FHC?

	302.

Conclusion. -The local coordination mechanism of Chinese Financial Stability and Development Committee is still in the exploratory stage and the EU's « act or explain » mechanism may serve as a reference. B. . Complexity. -There is a lot of resistance to the regulation of systemic risk in local FHCs in China. It stems not only from the financial market, but also from local governments. Many local FHCs have the government as a shareholder. In Chinese eight pilot FHCs, for example, there are four wholly state-owned enterprises 635 in which the government is the only shareholder: the State-owned Assets Supervision and Administration Commission of the State Council (SASAC). But there are many regulators in local financial regulation. From a central perspective, the SASAC and the Central Bank are parallel institutions, and it is 634 Article (17), Regulation (EU) if it deems necessary, general or specific recommendations, which shall be directed in particular at the EU as a whole or at one or more Member States. 635 For the definition, see infra, n° 599. difficult Perhaps Chinese regulators are aware of this, which is why they are emphasising coordination mechanisms. However, systemic risk regulation is concerned with timeliness in financial markets 636 . The efficiency of regulation under a coordination mechanism may face questions. 304. Systemic risk treatment mechanisms. -Under current Chinese regulation, the Chinese Financial Stability and Development Committee will set up offices in local governments to be responsible for specialised coordination. So, there will be some clarity here. What is the status of this office? In fact, it will need to coordinate not only the local financial regulators in China, but also the local governments. There are many FHCs whose shareholders are local governments. Therefore, cooperation on the systemic risk 637 disposal mechanism of local FHCs should address the following issues.

The Two Priorities for Regulation of Shareholders' Rights to Vote: Reforms of the State Shares and the Cumulative Voting System 309. State-owned shares

  . -The importance of shareholders' voting rights to the overall interests of shareholders has been demonstrated in legislation and legal practice in other jurisdictions645 . It applies equally to the protection of shareholders' rights in Chinese FHCs.However, it may be questioned how to choose the key issues when voting rights can be interpreted from many perspectives. In this regard, the research incorporates the key issue in the current corporate governance reform in China, namely the reform of state shares in the context of mixed ownership reform 646 . Indeed, the study of the reform of state-owned shares is not only in line with the basic idea of the current social reform in China, but this itself is also in line with some of the characteristics of shareholders in FHCs. In terms of Chinese

	642 See supra, n° 219.
	643 JIANG (Liwen), « On the Legal Issues of Financial Holding Companies », Thesis of Laws, 2005, p. 1. (姜
	立文, 《金融控股公司法律问题研究:国际比较与中国对策》 ,华东政法大学博士论文,2005 年,第 1
	页。)

644 

For example, in 2020 China enacted « TMSAFHC » « Decision of the State Council on Implementation of Administration of Admission of Financial Holding Companies (国务院关于实施金融控股公司准入管理的 决定) ». In 2021, the People's Bank of China issued a regulation governing the filing of director and supervisor positions in FHCs.

Section I -

law, among the eight FHCs pilots now announced in China, there are five state-owned enterprises (SOEs) 647 . The same applies to the two FHCs licensed by the PBOC in 2022 648 .

The Reform of the State Shares 312. State share reform in China

  . -The reform of state shares is a topic of interest when it comes to the regulation of shareholder rights. But why should state shares be reformed? It is true that in other jurisdictions there are abuses of control by the state as a controlling shareholder 650 and that corporate governance has only a limited role to play when the state as a shareholder abuses its control. So, is this the same situation in the governance of FHCs in China? Yes.The biggest problem with the corporate governance of Chinese SOEs is that the

	650 Ibid.
	651 ZHAO (Xudong), « Controlling Shareholders in Corporate Governance and Their Legal Regulation », op.
	cit., p. 93.
	652 See Opinions on Several Policies Concerning the Pilot Program of Deepening the Mixed-Ownership
	Reform (关于深化混合所有制改革试点若干政策的意见). All the elements of this legal regulatory measure
	explain this.

645 See supra, n° 98. 646 See Opinions of the State Council on Developing Mixed Ownership Economy in State-owned Enterprises (国务院关于国有企业发展混合所有制经济的意见). 647 They are CITIC Group, Everbright Group, Beijing Financial Holding Group, Shanghai International Group and China Merchants Group. 648 See supra, n° 6. 649 CHEN (Jean Jinghan), op. cit., p. 40. §1.

dominance of one share of state-owned shares is very serious and this has given rise to many drawbacks 651 . As a result, China has started to implement mixed ownership reforms in recent years, in which it is important to limit the control of state-owned shares and the exit and transfer of state-owned shares 652 . It is very evident in FHCs. And Chinese FHCs fall into several categories: state-owned exclusive enterprises, mixed-ownership enterprises, and private enterprises 653 . These three types of enterprises are regulated differently. For example, in a state-owned exclusive enterprise, the government is the sole shareholder, who goes beyond the protection of shareholders' rights, and there is no difference between controlling and minority shareholders. In contrast, there are no state-owned shares in private enterprises, so here the thesis is talking only about mixed ownership FHCs 654 .

313.

Plan. -For FHCs under a mixed ownership model, in relation to the reform of state shares, it will focus on control (I) and the exit of state shares (II). 653 WANG (Xinhong), Study on the Legal System of State-owned Enterprises, Beijing: Central Compilation and Publishing House, 2015 p. 20. (王新红: 《国有企业法律制度研究》 ,北京:中央编译出版社,2015 年 第 20 页。). 654 Among the pilot FHCs in China, the representative of a mixed-ownership FHC is Ping An Insurance.

I.

The Reform on the Relationship between State Shares and "Control" 314. Four issues in response to the control of state shares

  . -For the study of the control of Chinese owned shares in FHCs, it needs to be considered several aspects: firstly, how is control in FHCs achieved? Second, why is it important for government shares to maintain control in FHCs? Third, what is the purpose of the reform of the control of government shares in FHCs? Fourth, how should reform of state share control of FHCs be carried out?

	Responses to these questions can help to better understand the relationship between state
	shares and control.
	315.

Plan. -To provide a comprehensive analysis of the reform of state-owned shares in FHCs in China, two perspectives will be divided here: the experience of other jurisdictions (A) and the reform in China (B).

A.

The Lessons on the Relationship between the State Shares and "Control" in Financial Holding Companies beyond China 316

  As for the control in an FHC, it is not limited to government shareholders. It is manifested in multiple ways, and it can be found the basis for this in the legal texts of various jurisdictions. In general, there are two ways: direct control and indirect control.It can be evidenced by the legal systems of the EU and its Member States such as France, the US, and the UK 657 . In the case of direct control, there is often a direct regulation of the proportion of voting rights. For example, in US law, it is required to be 25%. On the other hand, indirect control means that although the proportion of voting rights does not meet the requirements for direct control, it can control the appointment and removal of officers such as directors of the FHCs as shown in the French Commercial Code 658 . -In an FHC, does the government share have to be controlling? It may not be the case. The simple proof is that among the FHCs, there are also efficiency 662 . Then, specifically in terms of FHCs, judging from the prudential supervision of financial markets by regulators after the 2008 financial crisis, government control of FHCs is mainly to avoid shocks to national financial markets in case of market failure and to enable the government to respond quickly when faced with a potential systemic crisis, thus maintaining the systemic stability of financial markets. -The experience of other jurisdictions shows that reforms for state shareholding control mainly include both privatisation and demutualisation. Among the jurisdictions that are the focus of the research, the UK does not appear to be much involved in SOE reform for FHCs. The more representative ones are France and the US. of companies that are systemically important to the financial markets. It can be found examples of this in both developed and developing countries, and in both capitalist and socialist countries. From this perspective, the governance of the state shares of FHCs seems to be a global issue. From the experience of these jurisdictions, then, it can also be drawn some basic rules: control is achieved in a variety of ways; the government's role as controlling shareholder of an FHC is more likely to be a result of the government's concern for the stability of the financial markets after the financial crisis, but it is not inevitable; and the main forms of reform of the state-owned shares of FHCs are privatisation and shareholding reform.

	318. Control of state-owned shares. 320. The way of reform. 321. Conclusion. -It seems to have become a trend for FHCs to participate in the
	662 European Commission, « State-Owned Enterprises in the EU: Lessons Learnt and Ways Forward in a Post-
	Crisis Context », supra.
	663 DREYFUS (Jean-David), « Entreprises du secteur public », dans Répertoire de droit commercial, Paris,
	Dalloz, 2009, p. 138-142.

. State-owned FHCs in EU. -It is not uncommon in other jurisdictions for the government to take a stake in an FHC and even become the controlling shareholder. From a case law perspective, there have been instances where the government has abused its control as a controlling shareholder 655 , so are other jurisdictions considering reforming state ownership? The answer is yes. The legal basis for this can be found in jurisdictions such as Europe. For example, the report on SOE reform in EU in 2016 noted that the scope of public ownership in SOE reform is decreasing in, as it does in France 656 . It can then be explained each of the four issues raised at the beginning.

317.

The way in which control is achieved. -private FHCs in which the government is not involved. But why does the government need to gain control in an FHC where the government is involved? It is often a need under specific conditions. For example, in the US law, the government began to take an equity stake or a controlling interest in US FHCs mainly from the summer of 2008, which was during the financial crisis 659 . In the EU case law 660 , the German FHC Portigon AG is currently controlled by the German government Land NRW 661 , formerly WestLB AG, which fell on hard times during the 2008 financial crisis and was eventually created in 2011 with the consent of the EU. This EU law jurisprudence is equally instructive for French law. So, the government's shareholding or ownership of the FHCs was, to a large extent, influenced by the 2008 financial crisis. 319. The purpose of the reform. -For the reform of state-owned shares in FHCs, the US and Europe are more typical of the jurisdictions discussed. Government control of FHCs started mainly after the financial crisis in 2008. Regarding its purpose, according to the EU's purpose for SOE reform, it is mainly to achieve non-commercial purposes and to improve 657 For descriptions of the control relationships in these three national legal systems, see supra, n° 68. 658 Ibid. 659 KAHAN (Marcel) and ROCK (Edward B.), op. cit., p. 1299. 660 Case T-457/09 Westfälisch-Lippischer Sparkassen-und Giroverband v European Commission [2014] ECLI:EU:T:2014:683. 661 See Portigon AG 2020Annual Report, supra, p. 84. economic In French law, there is a long history of state intervention in the economy, and there are three main types of reform for SOEs: dissolution, privatisation, and shareholding reform (transfer du secteur public au secteur privé) 663 . The French FHC Crédit Agricole, for example, became a public enterprise in 1920. In 1986, by law 664 , the government withdrew its shares. And in US law, it exhibits another feature. From the case Fairholme Funds, Inc. v. United States 665 , it can be found that the US, beginning with the financial crisis in 2008, enacted the Housing and Economic Recovery Act of 2008 (HERA), which was designed to help businesses survive the crisis. However, at the same time, Congress authorised the Secretary of the Treasury to buy shares in companies with restrictions, and companies gave up their control and dividend rights while receiving help from the government. The amounts to the government taking control of the company and becoming the controlling shareholder. It would appear to be a form of shareholding reform within the form of control reform. 664 Lois no 86-793 du 2 juillet 1986 et no 86-912 du 6 août 1986. This legal document as a whole provides the legal basis. 665 See supra, n° 117. governance B.

The Reform on the Relationship between State Shares and "Control" in the Context of Chinese Mixed Ownership Reform 322

  

. Mixed ownership reform. -It has been recognised that the reform of state-owned shares in FHCs is a global issue. So, based on our experience of state share reform in other jurisdictions, how to look at state share reform of FHCs in China? When talking about the issue, it needs to contextualise Chinese mixed ownership reforms.

  state-owned shares. -It is a historical fact that China has shares in Chinese FHCs as the controlling shareholder. From the three pilot FHCs announced by the Chinese government in 2002, CITIC Group is a state-owned exclusive enterprise where the government is the sole shareholder; Everbright Group is a state-controlled enterprise where the government is the controlling shareholder; and Ping An Insurance is a state-participating enterprise where the government shares only occupy a certain percentage but is not a controlling shareholder 670 . Therefore, the control of state-owned shares discussed here mainly refers to state-owned exclusive enterprises and state-controlled enterprises. However,

when it comes to the protection of shareholders' rights, it is mainly talking about statecontrolled enterprises, as there is no difference between controlling and minority shareholders in state-owned exclusive enterprises.

325.

The purpose of the reform. -The reform of state-owned shares in Chinese FHCs did not come up only after the financial crisis in 2008. It is different from the US. But there are some similarities with countries such as France, as the reforms of SOEs all have a long history. Going back to the Chinese context, the reform of SOEs in China generally started with the reform and opening of China in 1978. It can be divided into five phases: the initial exploration phase (

  China Social Science addition to the purposes, there is the need to maintain the ability of Chinese financial markets to withstand financial crises and maintain the stability of the financial markets. -Where should the reform of state-owned shares in Chinese FHCs go? It brings us to the way in which reforming the state-owned shares of Chinese FHCs. In other jurisdictions, privatisation and shareholding reform are the two main approaches 673 . But in the current Chinese context, shareholding reform is perhaps the only viable way, and it is the main way in which mixed ownership reform is currently taking place in China. It is mainly based on the reality that, in the context of Chinese FHCs pilots, it is unlikely that SOEs will hand over full ownership to the private sector, mainly because FHCs are a type of systemically important company 674 . Under Chinese regulatory policy,

	326.	The way to reform.

669 

See supra, n° 68-69.
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Information from China National Enterprise Credit Information Public Notice System (中国国家企业信 用信息公示系统). 671 WANG (Yong), DENG (Feng) and JIN (Pengjian), The Next Step in Mixed Reform: New Ideas for Mixed Ownership Reform in the New Era, Tsinghua University Press 2018, p. 20. (王勇,邓峰和金鹏剑: 《混改下 一步:新时代混合所有制改革的新思路》 ,清华大学出版社 2018 年,第 20 页) 672 QI (Yudong), Strategic Design for Deepening the Reform of State-owned Enterprises,

privatisation of SOEs is unlikely to occur. For example, in Beijing's 2014 SOE reform programme, Beijing SOEs will increase the concentration of state capital, with public service SOEs reaching over 80% and special function SOEs increasing their state capital to over 60% 675 . So, for FHCs, if they are originally SOEs, it is unlikely that the state-owned capital will be privatised. For private FHCs, on the other hand, state capital may instead try to participate. So, the central issue is the question of how much of the state share is to be in the FHCs. It is the key to mixed ownership reform.

The Role of the State: Regulator or Controlling Shareholder? 330. The relationship between the government and the exit of state shares

  state shares » emphasises the planned withdrawal of state shares from an FHC. The state shares may still be the controlling shareholder, or they may simply participate or exit the FHC altogether. Therefore, this formulation is more in line with Chinese mixed ownership reform programme and is also evidenced in the laws and regulations promulgated by the Chinese government 680 .

	329.	Plan. -For the exit of state shares in a mixed ownership FHC, two issues will be of
	concern here: the role of the state (A) and the manner of exit (B).
	676 OECD, « State-Owned Enterprise Governance: A Stocktaking of Government Rationales for Enterprise
	Ownership », OECD, 2015. [Online: https://www.oecd-ilibrary.org/governance/state-owned-enterprise-
	governance_9789264239944-en] [accessed 21 September 2020].
	677 Ibid.	
	678 ZHANG (Yinping), Modernising the Governance of State-owned Enterprises, National Academy of
	Administration Press, 2016, p. 60. (张银平: 《国有企业治理现代化》 ,国家行政学院出版社,2016 年,第
	60 页。)	

679 DRAXLER (Jürgen), Private Equity Exit: Strategie und Vertragsgestaltung, New York, Springer, 2009, p. 9. of A. . -Why does the thesis need to focus on what the role of the government is? From the eight FHCs pilots announced in China, the Chinese government's representation in FHCs is mainly divided into the Chinese SASAC, the Ministry of Finance, and state-owned exclusive

enterprises. Of these, the Ministry of Finance is a shareholder of Everbright Group, but not a controlling shareholder; Ping An Insurance's state-owned shares are in a state-owned exclusive enterprise, but its only shareholder is SASAC; CITIC Group, Beijing Financial Holding Group, Shanghai International Group and China Merchants Group all have only SASAC as a shareholder.

The Reform on the Exit of State Shares in the Context of Mixed Ownership Reform 335

  . -There is a historical reason for the creation of this model. The SASAC arose in 2002, mainly in response to the shareholding reform phase of SOEs. Its main purpose of creation was to act as the government's representative in the enterprises and to exercise property rights. At the same time, it was also intended to improve the problem of excessive sectoral regulation in the governance of SOEs 682 . So, whether it was the SASAC or the Ministry of Finance, it was created by the Chinese government to resolve the conflict of rights brought about by too many regulators, and thus to improve the efficiency of SOEs. situation where one regulates oneself? Of course, this situation is not unique to the reform of Chinese state-owned FHCs; the same concern exists in FHCs in other jurisdictions where government shares are involved in the governance of the FHC 685 . So, the governance of government shares in future FHCs is an issue that will require long-term thinking. Although the establishment of the SASAC could avoid the conflict of powers that comes with regulation by too many government departments. However, different government departments can also act as a check on each other. Realistically, if a government stake in an FHC is necessary, then perhaps only the government can check the government. As far as the regulation of state-owned FHCs is concerned, the role of the government is important. But regulatory reform of Chinese state-owned FHCs is being called for in the face of the dual role of regulator and controlling shareholder. Some scholars argue that mixed ownership reform in China only really started in 2015 688 . However, from the perspective of doctrinal analysis, China proposed the 687 Special Report of the State Council on the Management of State-owned Assets of Enterprises under the Supervision of the State-owned Assets System for the Year 2019 (国务院关于 2019 年度国资系统监管企业 国有资产管理情况的专项报告). This report refers to the importance of reducing unnecessary government intervention. of building mixed ownership enterprises in the Outline of the Tenth Five-Year Plan for the National Economic and Social Development of the People's Republic of China, which was put forward in 2001. Since then, China has promoted the development and reform of mixed-ownership enterprises through various policies, laws, and regulations. Regarding the exit of state-owned shares, there is no uniform model in place, but the government has made some proposals. It can be seen in the guidelines issued by the SASAC in 2019 for enterprises undergoing mixed ownership reform 689 . Summarising the various regulations issued byChina from 2001 to the present, it can be found that there are three main types of exits for state-owned shares: firstly, employee shareholding 690 ; secondly, the introduction of nonstate-owned capital through public listing 691 ; and thirdly, mergers, acquisitions, and restructuring 692 . In the second category, there are two other possible ways of converting government shares into preference shares 693 , and debt-to-equity swap 694 .

	Having different government departments as shareholders may avoid the embarrassment
	mentioned earlier.
	333. conflicting roles of government shares in FHCs. Chinese mixed ownership reform should Reform. -For the potential corporate governance drawbacks arising from the respond from a regulatory perspective. Specific reform strategies include the following. First, in an FHC, the government should avoid acting as a direct shareholder and can take a stake in the FHCs through other state-owned exclusive enterprises. Ping An Insurance 334. Conclusion. -336. Ways. -
	681 European Commission, « State-Owned Enterprises in the EU: Lessons Learnt and Ways Forward in a Post-
	Crisis Context », supra.
	682 GAO (Jing) et al, The Road to Market-oriented Reform of State-owned Enterprises in China, Sichuan
	University Press, 2017, p. 15. (高菁(等) : 《我国国有企业市场化改革之路》 ,四川大学出版社,2017 年,
	第 15 页)

332.

Concerns. -However, this model has already raised some concerns. Chinese lawmakers have also recognised these potential contradictions. Both the SASAC and the Ministry of Finance have dual roles as both shareholders and regulators. For example, in response to how state-owned assets are traded, Chinese SASAC and Ministry of Finance jointly issued a regulatory document in 2016 683 . It sets out the need to enhance information disclosure in mixed ownership reforms and to obtain approval from the SASAC for the use of non-public agreements to transfer the property rights of enterprises 684 . However, it is worrying that in the case of state-owned mixed ownership FHCs, the shareholder is either SASAC or the Ministry of Finance. But the regulator of the transfer of property rights by private agreement is still the SASAC. So, how can one ensure that there is no corruption in 683 Regulatory Measures on Transactions of State-owned Assets of Enterprises (企业国有资产交易监督管理 办法). This legal document as a whole provides the corresponding legal basis. 684 Ibid, Article 33. This paragraph explains what it is about. a is a case in point. According to Ping An Insurance's disclosure, its government shareholder is Shenzhen Investment Holding Company Limited 686 , although the only shareholder of Shenzhen Investment Holding Company Limited is SASAC. It at least avoids some of the awkwardness associated with having the SASAC as a direct shareholder, which leaves some room for regulatory conflict.

Secondly, in an FHC, government shareholders may prefer to participate in the enterprise by way of preferred shares. In the preferred share model, it can avoid excessive interference of government shares in the decision-making of the enterprise. It can go some way to avoiding embarrassment in regulation. Moreover, from the point of view of longterm investment returns, regulators should also avoid excessive intervention to obtain better financial returns. Thirdly, in the case of FHCs where a direct government shareholder is necessary, the regulator may consider having a different government department as a shareholder rather than the SASAC. B. . Principles. -In the context of mixed ownership reform, the exit of state-owned shares in Chinese FHCs requires the grasp of several basic principles. Firstly, the laws of the market should be respected, and the government should reduce unnecessary intervention. Chinese regulators also recognise this, as evidenced by the report of the SASAC 687 . Secondly, regulators should respect the business decisions of FHCs. And the FHCs have different characteristics, so it is unlikely that there will be a uniform standard for them in the context of mixed ownership reform. Thirdly, information disclosure and disclosure regulation should be strengthened in the context of mixed ownership reform. Since most of Chinese current FHCs pilots are not listed and do not have good disclosure systems in place for key issues in mixed ownership reform, then regulators should strengthen their transparency regulation to prevent the transfer of benefits and loss of state assets. 688 WANG (Yong), DENG (Feng) and JIN (Pengjian), supra, p. 45. goal 337. Conclusion. -The essence of the issue of entry and exit of state shares in Chinese

FHCs is all about the adjustment of control. The reason is that it comes back to the control of state shares itself. In Chinese FHCs, the participation of state shares has its historical and practical significance. However, the disadvantage of state share participation is that the company has limited means of restraining abuse of control. It is a rational choice to keep the state shareholding within a reasonable range for more regulated corporate governance.

§2. The Reform of the Cumulative Voting System 338. Voting system

  . -The voting system is the basis and prerequisite for the realisation689 Operational Guidelines on Mixed Ownership Reform of Central Enterprises (《中央企业混合所有制改 革操作指引》). It proves the point as a whole, and it covers all the articles. 690 Guiding Opinions of the CPC Central Committee and the State Council on Improving the Management of State-owned Financial Capital (中共中央、国务院关于完善国有金融资本管理的指导意见). It proves the point as a whole, and it covers all the articles. 691 Operational Guidelines on Mixed Ownership Reform of Central Enterprises (《中央企业混合所有制改 革操作指引》). It proves the point as a whole, and it covers all the articles. 692 Opinions of the State Council on Developing Mixed Ownership Economy in State-owned Enterprises (国 务院关于国有企业发展混合所有制经济的意见). It proves the point as a whole, and it covers all the articles. shareholders' voting rights. And according to the Chinese Company Law, the voting system practiced by Chinese companies is the « Cumulative Voting System » 695 . This system was confirmed in Chinese Company Law reform in 2005. And regardless of the form of company, the voting system for shareholders of Chinese companies has remained uniform 696 .It is conceivable, then, that the reform of the voting system for shareholders of FHCs does not only concern FHCs themselves. It is in fact about the basic design of the Chinese company law for the shareholder voting system. As the Chinese company law is confirmed to be amended in 2018, formal legislation on the regulation of FHCs will be a matter for consideration in the revision of the Chinese company law. And the company law is a very important legal basis for the regulation of FHCs as seen in the regulation of FHCs in other jurisdictions. It can be confirmed by the legal systems of many countries such as the UK and
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Ibid.

694 

Guidelines on Market-Oriented Banks' Debt-for-Equity Swaps (关于市场化银行债权转股权的指导意 见). It proves the point as a whole, and it covers all the articles. of

  This article explains what is meant by cumulative voting. It means that in the election of directors or supervisors at a general meeting, each share has the same number of votes as the number of directors or supervisors to be elected, and the voting rights owned by shareholders can be used centrally.However, it does not interfere too much with the use of this system, which is reflected in the « Permissive Cumulative Voting » 699 . On 24 December 2021, the draft amendments to the Chinese Company Law were published for public consultation. It was also reconfirmed, but no changes were proposed. There is some justification for this legislative model. And the minority shareholders can exercise their voting rights centrally and thus elect directors and supervisors to represent their interests, thus avoiding oppression by controlling shareholders 700 .At the same time, the « Permissive Cumulative Voting » is also flexible and is a reconciliation of the democratic and free rights of shareholders. It is evidenced by the Chinese judgment Guangxi Jiebao Paper Investment Co Ltd v Lu Xizhang and Yang Xiaoqiao Co 701 . In this judgment, the judge confirmed that the Chinese Company Law

695 WANG (Yong), DENG (Feng) and JIN (Pengjian), supra, p. 45. 696 Article 105, Chinese Company Law (revised 2018) (中国公司法 2018). 697 Ibid.

698 

Chinese company law arose in 1993 and five amendments have occurred since then. They occurred in

1999, 2004, 2005, 2013 and 2018 respectively. 

provides for four types of voting methods, namely one share for one vote, simple majority for ordinary matters, absolute majority for special matters and cumulative voting.

The Proposals for Reforming the Cumulative Voting System in Chinese Financial Holding Companies 348. The feasibility of reform

  It has been already mentioned that state-owned companies and stateowned holding companies make up most Chinese current FHCs pilots. When non-state Although the international view of the Code of Governance is that it is soft law and is not mandatory705 . In Chinese law, however, this view may be questionable. The Chinese Code 702 Article 105, Chinese Company Law (revised 2018) (中国公司法 2018). See supra, n° 338. 703 Circular of the General Office of the State Council on the Guidance of the State-owned Assets Supervision and Administration Commission on Promoting the Restructuring of State-owned Capital and State-owned Enterprises (国务院办公厅转发《国资委关于推进国有资本调整和国有企业重组指导意见》的通知). It proves the point as a whole, and it covers all the articles. Governance for listed companies is issued by the CSRC. According to the information published by the famous Chinese legal information platform BeidaFabao(北大法宝), it is classified as a « departmental regulatory documents (部门规范性文件) » under Chinese law 706 . Under Chinese law, « sectoral normative document » are legally binding 707 . Therefore, it may lead to some conflicts in the regulation of FHCs. Although listed companies may have stricter regulations, most of the pilot FHCs in China are unlisted companies 708 . And most of them are SOEs or state-controlled enterprises. Obviously, the It can be found some traces. For example, under the 706 See PKULAW.COM (北大法宝). Also see GUO (Qingmei), « Research on Administrative Normative Documents -An Examination from the Perspective of Competence and Procedural Due Process », in Zhongguo Dangdai Falü Tixi Lilun, Beijing, China University of Political Science and Law Press, 2012, p. 100. (郭清 梅: 《行政规范性文件研究--从权限与程序正当性视角考察 》 ,载侯淑雯主编: 《中国当代法律体系 理论研究论文集》 ,北京:中国政法大学出版社,2012 年,第 100 页) 707 ZHANG (Zhiyuan), op. cit., p. 25.708 Currently, there are only two listed companies in the the pilots. 709 With regard to the evaluation of prudential standards, Chinese law does not provide a nuanced explanation. For regulators, it leaves a lot of room for interpretation. But overall, it remains risk and macro based. It is consistent with the analysis of prudential regulation and prudential standards mentioned in the previous paragraphs. See supra, n° 94.Basel Framework, which was updated in 2021, voting agreements and voting rights are included in the scope of prudential regulation 710 . Shareholder voting rights are a matter of prudential regulation in the EU's regulatory document issued in 2013 711 . The EU regulation is also in force in the Member States such as France. In the wake of the financial crisis, the US reformed its prudential standards by issuing « Enhanced Prudential Standards » 712 , which include increased regulation of voting agreements and voting rights. Therefore, the voting regime should be included in the prudential standards in the regulation of FHCs, which is recognised by many jurisdictions. -So, having demonstrated that the voting system is about prudential evaluation, it may lead to another question to ponder, namely why « Permissive Cumulative Voting » does not meet the prudential standard 713 in Chinese FHCs? And the emphasis on prudential regulation in different jurisdictions after the financial crisis has been mainly to build a safety net through the government to counteract the negative effects of the financial crisis. But the biggest concern in the process of building government safety nets is the moral hazard posed by government 714 . The Cumulative Voting reform of Chinese FHCs, where the government's controlling shareholder can circumvent the system through the articles of association, has resulted in the design of this system being almost worthless, while still complying with Chinese Company Law. It creates a de facto moral hazard and is a violation of prudential standards based on risk prevention. After a detailed analysis of the two aspects, the « Cumulative Voting System » should be reformed from the perspective of protecting the rights of shareholders 710 BIS, « The Basel Framework », 2021. [Online: https://www.bis.org/basel_framework/index.htm] [accessed 21 September 2021]. 711 Article 14, Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC.According to this provision, in order to ensure the need for sound and prudent regulation of credit institutions, where the competent authorities are not satisfied with the suitability of the shareholders or members, they shall refuse to authorise the commencement of the activities of the credit institution. 712 Part 252, 12 CFR. These are a series of prudential standards on financial markets, which vary depending on the size of the BHC's capital. The larger the capital size, however, the more stringent the regulatory standards. FHCs. It is also a crucial aspect in building a good system for the protection of shareholders' rights in Chinese FHCs. . -The implementation of the regulation of FHCs in China is a challenge to the Chinese Company Law regime, but it also provides some opportunities for reform of Chinese Company Law. After the completion of the revision of Chinese company law in 2018, scholars have started to suggest another round of amendments in 2020, mainly around the protection of shareholders' rights, corporate governance, and corporate compliance 715 . In 2021, it has already started a public consultation. Therefore, it is easy to raise the issue now to attract the attention of legislators. Secondly, from a historical perspective, some important institutions in Chinese Company Law have not remained static.

	disadvantages of « Permissive Cumulative Voting » are more pronounced in these
	companies. 343. 346. Conflict. 347. Conclusion. -

capital is introduced, according to Chinese current mixed ownership reform strategy, the reform of SOEs is to follow a shareholding system, but government shares still have a controlling position 703 . Therefore, the current situation is that the government will still be the controlling shareholder in a state-owned FHC. Although « Permissive Cumulative Voting » offers opportunities for non-state shareholders, given the 'dual role' of the government 704 , the articles of association may not always be able to protect minority shareholders. The controlling shareholder may exclude Cumulative Voting during the drafting of the Articles of Association.

Secondly, the differences between the provisions of the company law and the code of governance for listed companies pose several challenges for the current regulation of FHCs in China. The Chinese Company Law uses « Permissive Cumulative Voting », but the Chinese Code of Governance for Listed Companies uses Mandatory Cumulative Voting.
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It is both the regulator and the controlling shareholder. 705 MAGNIER (Véronique), Comparative Corporate Governance: Legal

Perspectives, op. cit., p. 61-71. 

of Conclusion. -« Permissive Cumulative Voting » has its justification in company law, but it has certain disadvantages in the case of FHCs. The regulatory regime for FHCs is in the process of being improved. It is therefore timely to examine it currently.

B. The Concerns Based on Prudential Standards

344.

Prudential Standards and « Permissive Cumulative Voting ». -In addition to shortcomings of « Permissive Cumulative Voting », the importance of the FHC voting regime is that the protection of shareholders' rights should itself be a factor of systemic risk and should have been included in the prudential evaluation criteria 709 . However, the current regulatory regime for FHCs in China does not respond to this.

345.

Other jurisdictions. -Have other jurisdictions included voting systems for FHCs in their prudential standards evaluation? 713 For the explanation of the concept on prudential standards, see supra, n° 94. 714 MISHKIN (Frederic S.), op. cit., p. 7.

of

II.

For example, since its enactment in 1993, Chinese Company Law has only introduced a « Cumulative Voting System » in 2005 716 . In the face of the challenges posed by FHCs and the current threats posed by internet technology, there is a viable and realistic basis for a fresh approach to the « Cumulative Voting System ».

To Incorporate the Prudential Standards into the Cumulative Voting System 355. Concretization of prudential standards. -

  Therefore, « Mandatory Cumulative Voting » is more suitable to be prescribed and used in FHCs. Secondly, Chinese FHCs legislation has already started and will be refined in future legislative reforms, but the current regulations issued by the People's Bank of China do not respond to It issue. Therefore, considering the practical needs and current legislation, it is worth considering in future legislation. Thirdly, the promotion of « Mandatory Cumulative Voting » in FHCs does not affect the effectiveness of Chinese Company Law. The main reason is that the legislative model for FHCS in China is unlikely to take the form of a specific act. In other words, it has a lower legal hierarchy than that of the company law. And the Chinese Code of Governance for Listed Companies adopts more stringent standards than the Chinese Company Law, this provides a precedent for the same to be applied to FHCs. Moreover, « Mandatory Cumulative Voting » is a more stringent requirement compared to company law and does not deregulate on the issue. Under the conflict of laws rules, then, the special law takes precedence on the premise that the special law can adopt different legislation from the general law. It does not affect the validity of the general law 719 . The FHC legislation here is special law compared to company law and is therefore a model that can be achieved. It should be universally applied to general meetings of shareholders of FHCs. This point is also in line with the idea of legislation for FHCs as a type of company that is strictly regulated by the government. -In addition, it will be considered the conflict between shareholder democracy and this voting system. It has been already understood that there is a real need and institutional advantage for « Mandatory Cumulative Voting » in FHCs. But can this lead to the discontinuation of this system in FHCs if the use of this system is circumvented by agreement between shareholders? Here there is a conflict between shareholder democracy and the principle of shareholder freedom and peremptory legal norms involved. It is not feasible. And shareholder agreements and freedoms should be used in the context of peremptory norms. A shareholders' agreement can be more stringent than the requirements of a peremptory norm, but the use of that peremptory legal norm cannot be weakened by means of an agreement. Otherwise, this could lead to a range of matters such as RPTs. As for the long-standing dominance of state-owned shares in Chinese FHCs 720 , their influence over minority shareholders has gone beyond the binding force of the company law itself, and their political influence has forced minority shareholders to compromise. This system is fundamental to the protection of minority shareholders' rights. The legislation on FHCs should not take a lenient approach to the issue. It has been argued that « Permissive Cumulative Voting » does not meet the prudential regulatory requirements for FHCs and that « Mandatory Cumulative Voting » is also compliance with prudential regulatory standards.

	353.	Shareholder democracy.

352.

Terms of use. -What are the conditions for the use of « Mandatory Cumulative

Voting » in an FHC? In other words, does the company use this system whenever a general meeting of shareholders is held in an FHC? Or does it have a certain trigger mechanism? 354. Conclusion. -« Mandatory Cumulative Voting » applied to the regulation of FHCs does not undermine the structure and legislative spirit of Chinese Company Law. It is a stricter voting regime based on prudential standards proposed to protect the entry of nonstate capital into FHCs. It eliminates the opportunity for controlling shareholders to oppress minority shareholders from the constitution. Therefore, it is feasible.

B.

  response to this situation and to reduce the cost of voting for minority shareholders, both China and other jurisdictions are now focusing on protecting the rights of shareholders to vote electronically. For example, in 2005, the CSRC's proposal to improve the online voting system for shareholders' meetings was approved by the Chinese State Council 725 . In 2014, the SASAC of Henan Province in China issued guidelines for state-controlled listed companies, which require that state-owned listed companies should include an online voting system in their articles of association 726 . The EU has confirmed the right of shareholders to Notice of the State Council on Approving and Forwarding CSRC's Opinions on Improving the Quality of Listed Companies (国务院批转证监会关于提高上市公司质量意见的通知). It proves the point as a whole, and it covers all the articles. 726 Notice of Henan Securities Regulatory Bureau and Henan Provincial State-owned Assets Supervision and Administration Commission on the Issuance of the Guidance on Improving the Governance of State-controlled Listed Companies in Henan (河南证监局、河南省国资委关于印发《关于完善河南国有控股上市公司治 理的指导意见》的通知). It proves the point as a whole, and it covers all the articles. 727 Article 3c, Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 amending Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement. Under this provision, Member States shall ensure that electronic confirmation of receipt of a ballot paper is sent to the voter when voting by electronic means.728 Article R225-61, Code de commerce. According to this provision, if the articles of association allow shareholders to vote at meetings by electronic means, then the company should establish a website dedicated to this purpose.

e-voting in its 2017 revised Directive on the protection of shareholders' rights 727 . In terms of Member States, the French Code de commerce, for example, confirms this right for shareholders 728 . This right of shareholders has been confirmed on several occasions in US jurisprudence, such as Broadridge Financial Solutions, Inc. v. Inveshare, Inc. 729 These 723 It is a classic model in economic theory on Nash equilibrium theory. Its significance is that in a competitive environment, given the relationship between costs and benefits, the weaker party may choose to wait. 724 SHI (Qi), « Legal and Economic Analysis of Cumulative Voting System in Company Election », Journal of Yancheng Institute of Technology (Social Science Edition),

3, 2020, p. 43

. (史琪: 《公司选举中累积投票 制的经济法分析》 ,盐城工学院学报(社会科学版),2020 年第 3 期,第 43 页。) 725 729 Broadridge Financial Solutions,

Inc. v. Inveshare, Inc., 2012 WL 1245723, 1-16 (United States District Court, D. Delaware, 2012)

.

The Reasons of Reforming the Disclosure Regulation 359. Disclosure Regulation

  . -There seems to be no precise definition of « Disclosure Regulation ». And it can be found traces in many legal documents. For example, the European disclosure regulation on environmental, social, and governance (ESG) 732 and the corporate disclosure on climate issues 733 . China has also introduced a series of disclosure requirements for mixed ownership reforms, such as the disclosure of corporate capital increase projects 734 . So, it can be found that disclosure regulation is aimed at information that should be disclosed. According to the French AMF, it is to improve transparency 735 . European Commission, « Corporate disclosure of climate-related information », 2019. [Online: https://ec.europa.eu/info/business-economy-euro/banking-and-finance/sustainable-finance/corporatedisclosure-climate-related-information_fr] [accessed 21 September 2021].734 Notice on the Issuance of the Operational Guidelines on Mixed Ownership Reform of Central Enterprises (关于印发《中央企业混合所有制改革操作指引》的通知). It proves the point as a whole, and it covers all the articles. 735 AMF, « Règlement Disclosure : l'AMF donne des clés de lecture sur la consultation en cours des autorités européennes de surveillance », 2021. [En ligne : https://www.amf-france.org/fr/actualitespublications/actualites/consultation-des-autorites-europeennes-de-surveillance-sur-le-reglement-disclosurelamf-donne-des] [consulté le 21 September 2021].

	730 Dandong Port Group Ltd. v. Wanlian Securities Co. (丹东港集团有限公司诉万联证券股份有限公司,
	最高人民法院(2018)最高法民辖终 336 号民事裁定书)

731 LI (Jianwei), « The Hierarchy of Shareholders' Right to Information and its Development -A Comparative Study of Legislation in Eight Countries and Regions as a Background », Jinan Journal (Philosophy and Social Sciences), 8, 2012, p. 42. (李建伟: 《股东知情权的层级结构及其展开-以八个国家、地区的立法比较研 究为背景》 ,暨南学报( 哲学社会科学版),2012 年第 8 期,第 42 页。) disclosure regulatory regime ( §1) and how this can be improved ( §2). §1. So, why is it important to improve transparency? In the governance of FHCs, information asymmetry under the principal-agent model may lead to infringement of minority shareholders' rights by the board of directors and controlling shareholders 736 . From the perspective of protecting minority shareholders' rights, then, disclosure regulation is a necessary measure. In Chinese law jurisprudence, Shenzhen Qianhai Huineng Financial Holding Group Co Ltd v the Defendants Tianma Bearing Group Co Ltd, Xu Maodong and Fu Miao 737 demonstrates the importance of disclosure regulation for the protection of minority shareholders' rights in an FHC. 732 European Banking Authority, « Joint Regulatory Technical Standards on ESG disclosure standards for financial market participants », 2021. [Online: https://www.eba.europa.eu/regulation-and-policy/transparencyand-pillar-3/joint-rts-esg-disclosure-standards-financial-market-participants] [accessed 21 September 2021].

733 736 Ibid. 737 Shenzhen Qianhai Huineng Financial Holding Group Co Ltd v Tianma Bearing Group Co Ltd, Xu Maodong, Fu Miao and others (深圳前海汇能金融控股集团有限公司诉天马轴承集团股份有限公司、徐 茂栋、傅淼,深圳前海合作区人民法院(2019)粤 0391 民初 3161 号民事判决书)

The Absence of Detailed Guidance on Disclosure in the Legislation 363. The current commercial information disclosure system in China

  for FHCs in the current regime (A) and the insufficient sanctions for breaches of disclosure regulation (B). . -The basic principles of corporate disclosure are inconsistently expressed in Chinese law. In respect of unlisted public companies 741 and securities companies 742 , the Chinese regulator has set out three principles, namely truthfulness, accuracy, and completeness 743 . In respect of listed companies, there are five principles of information disclosure, including truthfulness, accuracy, completeness, timeliness, and fairness. For insurance companies, truthfulness, accuracy, completeness, timeliness, and effectiveness are proposed 744 . In terms of information disclosure by commercial banks, the principles are truthful, accurate, complete, and comparable 745 . So, it can be found that in different companies, the Chinese law proposes different standards for disclosure. And the truthfulness, accuracy and completeness of disclosure fall under the consensus of disclosure standards. Article 11, Supervision and Administration of Unlisted Public Companies (2019 Amendment) (非上市公 众公司监督管理办法(2019 修正)). Under this provision, the board of directors of a public company should fully discuss and assess whether the company's governance mechanisms provide appropriate protection and equal rights to all shareholders. 742 Article 73, Code on Corporate Governance of Securities Companies (2020 Amendment) (证券公司治理 准则(2020 修正)). According to this provision, securities companies should disclose their audited annual financial reports and other information to the public in accordance with the regulations, and ensure that the information disclosed is true, accurate and complete.743 Administrative Measures on Information Disclosure by Listed Companies (2021) (上市公司信息披露管 理办法(2021)). It proves the point as a whole, and it covers all the articles. 744 Administrative Measures on Information Disclosure of Insurance Companies (保险公司信息披露管理办 法(2018)). It proves the point as a whole, and it covers all the articles. three the same in different companies? The current Chinese law does not explain this. However, regarding timeliness, it can be found that the « Measures for the Administration of Disclosure of Information by Listed Companies (2021) » gives the interpretation that it means within two trading days from the date of commencement or the point at which the disclosure is reached 746 . The disclosure standards for insurance companies also include the requirement of timeliness, but do not provide a detailed explanation. Therefore, is the current commercial disclosure regime in China consistent as to what is meant by truthful, accurate and complete between different companies? It lacks detailed guidance. -In the Chinese FHCs regulation enacted in 2020, the standards for disclosure are truthfulness, accuracy, and completeness 747 . However, it lacks detailed guidance on the specific application, which is a challenge for the regulation of disclosure in Chinese FHCs. It is mainly in the following areas. Article 62, Measures for the Administration of Information Disclosure by Listed Companies (2021) (上市 公司信息披露管理办法(2021)). According to this provision, information disclosure obligations of listed companies refer to listed companies, their directors, supervisors, senior management, shareholders, de facto controllers, acquirers, natural persons, entities and their related persons such as parties involved in major asset restructuring, refinancing and major transactions, bankruptcy administrators and their members, as well as other subjects subject to information disclosure obligations as stipulated by laws, administrative regulations. 747 Article 37, TMSAFHC. According to this provision, FHCs shall follow the principles of truthfulness, accuracy and completeness in disclosing information in a timely manner in compliance with laws, administrative regulations and the requirements of the PBOC. They shall be liable for false records, misleading statements and material omissions in information disclosure in accordance with the law.748 For the definition, see infra, n° 599. Guidelines on the Articles of Association of Wholly state-owned enterprises in the Guangxi Autonomous enterprises are required to be in line with those criteria including « truthful, accurate, complete, timely and fair ». However, it conflicts with the disclosure standards of FHCs. So, how will this apply in the future? This ambiguity may make disclosure regulation a mere formality.Secondly, from a practical point of view, of the current eight pilot FHCs in China, only Ping An Insurance is a listed company and Everbright Group is an unlisted public company, while the other six companies are all limited liability companies. Based on past Chinese legislation, it can be found that the regulation for disclosure is mainly for public companies. In the context of Chinese law, it is expressed as a joint stock company. But for closed companies, such as limited liability companies, is it subject to explicit disclosure regulation? It is not reflected in the Chinese law. If the government is an agent of the people, then the true shareholders belong to the entire Chinese people. Under the corporate law model, it then turns into a principal-agent conflict. Therefore, there is still a need for more detailed guidance on the information disclosure regime for Chinese FHCs.In addition, disclosure regulation is not only for shareholders, but also for other key Region 2015 (广西自治区国有独资公司章程指引 2015 版). It proves the point as a whole, and it covers all the articles. . In 2009, the China Banking Association published the Guidelines on CSR for Banking Institutions in China. In 2009, the China Banking Association published the « Guidelines on CSR for Banking Financial Institutions in China », which mentions that banking financial institutions should establish a CSR disclosure system 752 , but there is a lack of detail. How should the CSR of FHCs be disclosed? It is still a key concern in the subsequent legislation.Perhaps a good example of guidance on disclosure is given by French law, where on 29 April 2021, the French market regulator AMF issued guidance on periodic disclosure by listed companies 753 . In this regulatory document, it lists in detail the types of information and legal bases that listed companies should disclose 754 . This model is a worthy reference for future disclosure regulation of FHCs in China.

	364. Inadequate disclosure regulation for FHCs. 365.
	738 BA (Shusong) and SHEN (Changzheng), « Trends in International Financial Regulatory Reform and Policy
	Options for Financial Regulatory Reform in China », Southwest Finance, 8, 2013, p. 10. (巴曙松和沈长征:
	《国际金融监管改革趋势与中国金融监管改革的政策选择》 ,西南金融,2013 年第 8 期,第 10 页)
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Administrative Measures on Disclosure of Information by Listed Companies 2021

(上市公司信息披露管 理办法 2021)

. It proves the point as a whole, and it covers all the articles.
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For example, Ping An Insurance is listed on the Shanghai Stock Exchange, the Hong Kong Stock Exchange and the US OTCBB.

guidance

A.

In the specific legislation on disclosure standards, regulators have issued specific disclosure regulations for listed companies, insurance companies, unlisted public companies, and commercial banks. But there is a lack of relatively detailed guidance on the exact meaning of truthfulness, accuracy, and completeness in all cases. Are the requirements for 741 745 Article 5, Measures on Information Disclosure by Commercial Banks (商业银行信息披露办法). Under this provision, commercial banks are required to follow the principles of truthfulness, accuracy, completeness and comparability in disclosing information in a standardised manner.

all Firstly, about the disclosure standards for FHCs, which refer to truthfulness, accuracy, and completeness, are they consistent with the regulation of other companies? It is not explained in detail and the three standards are not fleshed out. It is too principled for practitioners. In addition, four of Chinese eight current pilot FHCs are wholly state-owned enterprises

748 

. Although there is no legislation in Chinese law that specifically addresses disclosure standards for state-owned exclusive enterprises, it can be found that some local governments have issued guidance on the statutes of wholly state-owned enterprises. In Shanghai 749 and Guangxi 750 , for example, the disclosure standards for wholly state-owned 746 749 Guidelines on the Articles of Association of Shanghai Wholly state-owned enterprises 2020 (上海市国有 独资公司章程指引(2020 版)). It proves the point as a whole, and it covers all the articles. 750

At this point, a new question arises as to who exactly is being protected by disclosure regulation? Indeed, from the shareholders' perspective, disclosure regulation is conducive to providing better protection for minority shareholders' rights. In the context of Chinese law, four of the eight FHCs pilots currently announced in China are wholly state-owned enterprises, closed enterprises in which the government is the sole shareholder. However, according to the Chinese Law on State-owned Assets of Enterprises, state-owned assets are owned by the entire population and the State Council, or the government is merely the agent of the people 751 . In this context, then, a more stringent information disclosure regime is essential.

751 

Article 3, Law of the People's Republic of China on State-owned Assets of Enterprises (中华人民共和国 企业国有资产法). According to this article, state assets are owned by the state, that is, by the entire population. The State Council exercises ownership of state assets on behalf of the State.

stakeholdersConclusion. -The current regulation of information disclosure for FHCs is too principled and lacks detailed guidance. This does not provide adequate protection of the rights of shareholders' information in FHCs. Conflicts and details regarding disclosure standards should be addressed in future legislation. B.

The Inadequate Sanctions on Disclosure in the Legislation 366. Evidence of inadequate punishment

  . -Regarding the regulation of disclosure, in addition to the overly principled nature of disclosure regulation, it can be found another notable problem in that the penalty mechanisms for breaches of the disclosure regime are inadequate or too superficial to have a substantial effect. Some examples of this can be found 752 Article 25, Guidelines on Corporate Social Responsibility for Banking Financial Institutions in China (中

  On the other hand, Chinese FHCs still lack sufficient data references in terms of disclosure regulation. At present, there are only eight pilot FHCs in China, and it will take time to test what problems exist in terms of disclosure and how they are regulated. As explained by the judge in Conference of State Bank Supervisors v. Office of Comptroller of Currency, a 2018 US case on FinTech companies, the conflict between the regulation and the regulated object has not yet been intensified and the problems have not yet been fully exposed. Therefore, at this stage, it is likely that the legislator does not have a better solution for this. Article 54, Measures for the Administration of Information Disclosure by Listed Companies (2021)(上市 公司信息披露管理办法(2021)). According to this provision, listed companies that evade their disclosure and reporting obligations by concealing their affiliation or by other means are punished by the CSRC in accordance with the Securities Law. 760 Article 181, Securities Law of the People's Republic of China (Revised 2019) (中华人民共和国证券法

368.

Liability of shareholders. -In an FHC, should shareholders be responsible for the disclosure of information about the company? The answer is yes. It is true that it is up to management to decide on the exact implementation of disclosure, but it is clearly not up to management to decide exactly what matters should be disclosed and what matters should not be disclosed. In other words, the will of the controlling shareholder will have an almost decisive influence on the disclosure. It is very evident in the case of state-owned FHCs in China. The TMSAFHC also provide for the disclosure responsibilities of controlling 759

  They shall indicate how the voting rights attached to the financial instruments resulting from these choices are exercised. 778 MAGNIER (Véronique), « Old-Fashioned Yet Innovative: Corporate Law, Corporate Governance and Sustainability in France », in The Cambridge Handbook of Corporate Law, Corporate Governance and Sustainability, Cambridge, Cambridge University Press, p. 278. 779 ABADIE (Pauline), Entreprise responsable et environnement : recherche d'une systématisation en droits français et américain, thèse en droit, Université Paris 1 Panthéon-Sorbonne, 2013, p. 464. -Sustainability disclosure in Chinese law can be traced back to the 2008 Guidelines on Environmental Information Disclosure for Listed Companies on the Shanghai Stock Exchange, issued by the Shanghai Stock Exchange. It encourages listedcompanies to publish CSR reports in accordance with the disclosure rules of the securities law, mentioning that CSR is closely related to the protection of shareholders' rights and that listed companies should pay attention to the rights of their stakeholders 782 . It also mentions that if companies fail to disclose timely, accurate and complete information on environmental protection, then disciplinary measures will be taken depending on the severity of the circumstances. However, it does not specify the specifics of the liability regime for breaches of environmental information disclosure.The Guidelines on Corporate Social Responsibility for Financial Institutions in the Banking Sector in China mentions that CSR disclosure needs to include information on economic, social and environmental aspects 783 , and encourages enterprises to establish a CSR disclosure system and submit annual reports to the China Banking Association, with third-party independent institutions being encouraged to be responsible for authentication and to make them public784 . Thereafter, in 2010, the Guidelines on Disclosure of Environmental Information by Listed Companies (Draft for Public Comments) was issued by the former Chinese Ministry of Environmental Protection (now known as the Ministry of Ecology and Environment), which provides detailed instructions on disclosure reports. But unfortunately, so far it is still in draft form. And these are not legally binding. The differences between central and local regulation in China can also be reflected 782 Notice of the Shanghai Stock Exchange on Strengthening the Social Responsibility of Listed Companies and Issuing the Guidelines on Environmental Information Disclosure for Listed Companies on the Shanghai Stock Exchange (上海证券交易所关于加强上市公司社会责任承担工作暨发布《上海证券交易所上市公 司环境信息披露指引》的通知). It proves the point as a whole, and it covers all the articles. 783 Article 1, Guidelines on Corporate Social Responsibility for Banking Financial Institutions in China (中国 银行业金融机构企业社会责任指引). According to this regulation, it is formulated to urge banking and financial institutions to assume CSR and promote harmonious and sustainable development of the economy, society and the environment. terms of sustainability disclosure. There are 34 provinces in China, of which the regulation of Shanxi Province is representative of those that explicitly provide for the disclosure of environmental information by companies. Shanxi Province in China formulated the Measures for the Administration of Environmental Information Disclosure of Listed Companies in Shanxi Province (for trial implementation) in 2011. It contains descriptions of the scope of application, basic principles, types of information, disclosure methods and liability systems for environmental information disclosure. It is tremendous progress.

	includes the regulation of FHCs.
	377.	The case of China.
	780 Bank of England, « The Bank of England's Climate-related Financial Disclosure 2020 », 2020. [Online:
	https://www.bankofengland.co.uk/prudential-regulation/publication/2020/climate-related-financial-
	disclosure-2019-20] [accessed 21 September 2021].

781 International Banker, « Can the United States Accelerate Sustainability in Financial Regulations? », 2021. [Online: https://internationalbanker.com/finance/can-the-united-states-accelerate-sustainability-in-financialregulations/] [accessed 21 September 2021]. 784 Ibid, Article 25. See supra, n° 364.
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  Measures for the Administration of Information Disclosure by Listed Companies (2021); Guidelines on the Application of Regulatory Rules -Disclosure of Information on Shareholders of Enterprises Applying for Initial Public Offering; Measures for the Administration of Information Disclosure of Corporate Credit Class Bonds; Announcement of the People's Bank of China on the Regulation of Information Disclosure of Commercial Acceptances (《上市公司信息披露管理办法(2021) 》 , 《监管规则适用指引-关于申请首发 上市企业股东信息披露》 , 《公司信用类债券信息披露管理办法》 , 《中国人民银行关于规范商业承兑汇 票信息披露的公告》). They prove the points as a whole, and they cover all the articles.
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For example, the Administrative Measures for Disclosure of Information by Listed Companies (上市公司 信息披露管理办法). It proves the point as a whole, and it covers all the articles. 791 They are prudential regulation and consolidated regulation. See supra, p. 56.

A.

Based on the Principle of Prudential Regulation: Disclosure Standards of Related Party Transactions 383. Reasons

  . -RPTs of controlling shareholders in FHCs connect transactions between management, which result in infringement of minority shareholders' rights. And it is a very regular and frequent form of infringement of minority shareholders' interests by major shareholders792 . Therefore, the issue needs to be taken seriously in the reform of the disclosure regulatory regime. Prudential standards should be adhered to in future reviews of disclosure regulation of RPTs. There are several specific reasons for this.Firstly, it is in line with international disclosure standards. According to the principles set out in the Basel framework for effective regulation, the disclosure of RPTs should be subject to prudential standards. There are three bases: an arm's length basis; case by case basis; and on an ongoing basis 793 . At the European level, according to the European Banking Authority's answer to EU law, EU law already includes RPTs in the scope of prudential disclosure 794 . EU law has included RPTs in the scope of prudential disclosures. It is complied with at Member State level, in France for example, where firstly the Commercial Code confirms the consistency of RPTs with the definition in EU law 795 . In addition, in accordance with the announcement issued by the French regulator l'Autorité de contrôle prudentiel et de résolution (ACPR) in 2019, it can be found that the disclosure of RPTs between financial institutions has been included in the scope of the prudential standard in French law 796 . The UK Prudential Regulation Authority has made recommendations for the prevention of 792 Ibid. 793 See Principle 20, the Basel Framework (supra p. 190). 794 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on Prudential Requirements for Credit Institutions and Investment Firms and Amending Regulation (EU) No 648/2012. It proves the point as a whole, and it covers all the articles.795 Article R. 123-199-1, Code de commerce. According to this regulation, the words "related party" and "related party transactions" have the same meaning as defined by the international accounting standards adopted by Commission Regulation (EC) No 2238/2004 of 29 December 2004, in particular the part of its Annex IAS 24 entitled "Purpose of Related Party Disclosures", and by any Community regulation which may amend it. and conflicts of interest in relation to RPTs and seeks consistency with the Basel framework 797 . RPTs disclosures are therefore made in accordance with prudential standards, which are in line with international disclosure standards. Secondly, it is in line with the regulatory requirements for FHCs in China and the legislative experience of Chinese commercial law. The TMSAFHC currently issued in China propose that the establishment and operation of FHCs should adhere to prudential requirements 798 . The prohibition on RPTs is also clearly stated 799 . However, it is not explained as to how RPTs are to be disclosed in accordance with prudential standards. A comprehensive analysis of the Chinese legal system shows that prudential regulation of RPTs disclosure was only specifically provided for commercial banks in China in 2004 800 .It contains detailed provisions on related parties, the types and management of RPTs, and the liability regime. In terms of insurance regulation, it can be found that in 2008 Chubb According to this article, where non-financial enterprises, natural persons and approved legal persons substantially control two or more financial institutions of different types, and the total asset size of the financial institutions substantially controlled or the total size of the assets entrusted to them for management does not meet the standard, but the PBOC deems it necessary to establish an FHC in accordance with macro-prudential supervision requirements, they must establish an FHC. 799 Ibid, Article 11. According to this article, the controlling shareholder or beneficial owner of an FHC shall not have the following circumstances:

796 ACPR, « Modalités de calcul et de publication des ratios prudentiels dans le cadre de la CRDIV », 2021. [En ligne : https://acpr.banque-france.fr/sites/default/files/racb2004-quel-traitement-prudentiel-pour-lesnouvelles-normes-comptables.pdf] [consulté le 21 September 2021]. corruption Insurance (China) Co., Ltd consulted with the CBIRC on the scope of RPTs. In the official response, it mentioned prudential regulation of RPTs for foreign-owned insurance companies but lacked detailed guidance 801 . So, can prudential regulation of RPTs for FHCs be based solely on the rules for commercial banks? Clearly not. And it has been understood 797 Bank of England, « Occasional Consultation Paper CP8/13 », 2013. [Online: https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/consultationpaper/2013/cp813.pdf?la=en&hash=8A974FB1F19089DA8684E5D472658535F68A1B73] [accessed 21 September 2021]. 798 Article 6, TMSAFHC.

  . -Having clarified that prudential regulation can be applied to the disclosure of RPTs, how does it work? It can be broken down into several areas. First, the prudential standard for disclosure of RPTs should be categorised and prescribed according to the different types of FHCs. From the perspective of Chinese current FHCs pilots, Chinese FHCs fall into three main categories: state-owned exclusive FHCs, mixed-ownership FHCs, and private FHCs 803 . Among the private FHCs, internet FHCs are

very new. The prudential standard for disclosure of RPTs then needs to focus not only on the differences in disclosure of government and non-government shares, but also on traditional RPTs and RPTs in internet technology. Clearly, how should the use of internet technology in RPTs, such as those completed using virtual currencies, be regulated? These present a greater challenge to prudential regulation.

Secondly, RPTs disclosure should not only focus on the protection of shareholders' rights, but also on sustainability disclosure. Sustainability disclosure is an inescapable aspect of future disclosure regulation for FHCs. It should then be responded to in the context of RPTs disclosure regulation.

  807 See JPMorganChase & Co 2020 Annual Report, supra, p. 24. 811 . It is also something that should be looked at in the future regulation of accounting disclosure in FHCs.In addition, in March 2021, the International Accounting Standards Board (IASB) launched a global consultation on matters such as consolidation 812 . The Chinese Ministry of

	808 Crédit Agricole S.A., « Rapport financier annuel document d'enregistrement universel 2020 », 2021.
	[Online: https://www.credit-agricole.com/finance/finance/communiques-de-presse-financiers/mise-a-
	disposition-du-document-d-enregistrement-universel-et-rapport-financier-annuel-2020-de-credit-agricole-
	s.a.] [accessed 25 July 2021].

809 Ministère de l'Europe et des Affaires étrangères, « France and Corporate Social Responsibility », 2018, p. 25. 810 Ibid.

assets

the French Law Model: Directors Liabilities System on Disclosure 397. Liabilities of Directors in French law

  Article 149, Chinese Company Law. According to this article, directors, supervisors and senior management shall be liable for any damage caused to the company in the performance of their duties in violation of the laws, administrative regulations or the articles of association of the company.Shanghai court decision, the judge cited this provision of the Company Law to hold the controlling shareholder liable for damages caused by the controlling shareholder to the minority shareholder 831 . Some scholars have argued that it is a manifestation of the controlling shareholder's fiduciary duty to the minority shareholder 832 , but this may be questionable. Although US law also confirms the controlling shareholder's duty of information to minority shareholders through case law, there is no clear indication in this Chinese case that the controlling shareholder has breached its duty of loyalty or diligence. It is entirely possible that it is damages claim due to tort. Also, the Chinese Company Law is vague in that it uses a different expression from that of a director. Therefore, it does not demonstrate the existence of a fiduciary duty of the controlling shareholder to the minority shareholder under Chinese law. company and a causal link between the fault and the actual damage 841 . It is characteristic of French law that such a regime may not rely on a fiduciary relationship between shareholders and directors, but only on a contractual relationship. And the common law model of fiduciary duties is based on a relationship of trust, but French law has structured a regime for directors around a contractual relationship in a principal agency. Since the interests of the shareholders are in many cases aligned with those of the company, the directors' duties to the company can also be indirectly expressed in terms of their duties to the shareholders. And first and foremost, civil liability arises based on the civil law system.It is only in exceptional cases that criminal liability or « responsabilité fiscal » arises. The reason is that the Chinese Civil Code is due to be implemented in 2021 and Chinese commercial law scholars are considering the future direction of Chinese

	396.	Conclusion. -Chinese law has absorbed the fiduciary duty regime of the common
	law model, but it does not create effective constraints on directors on disclosure in real
	judicial practice. It remains ambiguous in relation to the fiduciary duties of controlling
	shareholders. As a result, it poses a challenge to the protection of shareholders' right to
	information in FHCs. It needs to be reflected on this regime on the protection of shareholders'
	rights in FHCs.
	828 ZHAO (Xudong), « Dilemmas and Pathways of Chinese Corporate Governance System », Modern Law Science, 2, 2021, p. 89. (赵旭东: 《中国公司治理制度的困境与出路》 ,现代法学,2021 年第 2 期,第 89 页。) 829 REN (Zili), « Research on the Standard of Diligence Duty of Company Directors », in Beihang Faxue 20 Zhounian Jinian Wenji, Beijing, China Legal Publishing House, 2017, p. 112. (任自力: 《公司董事的勤勉义 company's creditors shall be jointly and severally liable for the debts of the company. 841 MESTRE (Jacques) et VELARDOCCHIO (Dominique), Le Lamy sociétés commerciales, Paris, Wolters B. Rethinking 835 MAGNIER (Véronique), Droit des sociétés, op. cit., p. 115. Kluwer France, 2021, p. 755-761.
	务标准研究》 ,载龙卫球和王琪全主编: 《北航法学 20 周年纪念文集》 ,北京:中国法制出版社,2017 831 Dong Li v. Shanghai Zhida Construction Development Co. (董力诉上海致达建设发展有限公司,上海 836 See MARIA (Cely Rodriguez Adriana), Les fondements de la responsabilité civile des dirigeants des 842 SAÏD (Inès), Les groupes de sociétés : étude de droit tunisien à la lueur du droit français, thèse en droit,
	年,第 112 页) 市第二中级人民法院(2008)沪二中民三(商)终字第 238 号民事调解书). sociétés : étude franco-colombienne, thèse en droit, Université Panthéon-Assas, 2011, p. 5. Université Paris 1 Panthéon-Sorbonne, 2015.
	832 ZHU (Jinqing), Company Law, Beijing: Tsinghua University Press, 2017, p. 120. (朱锦清: 《公司法学》 ,
	北京:清华大学出版社,2017 年,第 120 页。)

Article 20 of the Chinese

Company Law provides that if a shareholder abuses his rights causing losses to other shareholders and the company, that shareholder shall be liable for compensation
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. In a 2008

825 FAN (Jian), op. cit., p. 190. 826 827 

See China Judgments Online (中国裁判文书网).

830 

Article 20, Chinese Company Law. According to this article, a shareholder of a company who abuses the rights of shareholders to cause losses to the company or other shareholders shall be liable for compensation in accordance with the law. A shareholder of a company who abuses the independent status of the company as a legal person and the limited liability of shareholders to evade debts and seriously damage the interests of the

395.

Fiduciary duties on disclosure in FHCs. -As mentioned above 833 , there is currently no provision for fiduciary duties in FHCs, either for directors or controlling shareholders. And although Chinese Company Law provides for directors' fiduciary duties, this regime does not work as well as it should in judicial practice, and it does not adequately protect the shareholders' right to information as for disclosure. Therefore, in the face of prudential regulation of FHCs, the regulator may choose to set strict rules of evidence and evaluation criteria for the duty of fidelity and diligence of directors on disclosure in the company law or may choose to introduce other liability regimes to regulate the behaviour of directors. As for the liability of controlling shareholders, prominent Chinese company law scholars are also calling for a stronger design of liability for controlling shareholders 834 . So, is fiduciary duty a recommended model? It may still be questionable at the level of FHCs regulation. 833 See supra, n° 395. 834 ZHAO (Xudong), « Dilemmas and Pathways of Chinese Corporate Governance System », op. cit., p. 94. . -The model adopted in French law for dealing with agency conflicts between shareholders and management is to impose additional restrictions on the liability of directors. Under this model, management has a significant responsibility for the disclosure of information about the company. In French law, management is the agent of the shareholders 835 . At this point, the directors are part of the management. Therefore, this liability regime also applies to directors 836 . The liability of directors under French law dates to la loi de 1925 (pour les SARL) 837 , which provides for exceptions to the criminal liability of directors. As French business practice developed, jurisprudence confirmed the duty of loyalty of directors 838 . In addition, French scholars consider that directors have a duty of care and a duty of information 839 . When directors fail to comply with these duties, they may face civil liability, criminal liability and responsabilité fiscale 840 . French law has developed a relatively rigorous system of arguments for these duties of directors. The civil liability of directors is most notable, for example, in the case of directors' liability, which is premised on fault, which in addition requires actual damage to 837 MAGNIER (Véronique), Droit des sociétés, op. cit., p. 118. 838 Ibid, p. 119 839 DONDERO (Bruno), Droit des sociétés, Paris, Dalloz, 2017, p. 189-190. 840 Ibid, p. 191-198. the Moreover, in the European context, although there has long been some controversy over the doctrine of group companies in France, since the 1960s Germany has been a relatively early adopter of legislation on group companies 842 . But as an FHC is a form of parent company 843 , the liability regime in this context is in German law converging on French law 844 . The treatment of French law is therefore representative in the European context. 398. Chinese Law. -Having understood that French law defines the liability of directors on disclosure based on the civil law system, it is necessary to reflect on the provisions of Chinese Company Law. Chinese scholars argue that Chinese Company Law has adopted a fiduciary duty system to bind directors, supervisors, and senior management. However, judicial practice has not established a complete set of liability standards for determining the duty of fidelity and diligence. Perhaps, then, the French law model of directors' liability could be used as a model. 843 See supra, n° 2. 844 DESOUTTER (Vanessa), La responsabilité civile de la société mère vis-à-vis de sa filiale : comparaison entre l'Aktiengesetz allemande et le droit français des groupes, thèse en droit, Université Jean Moulin Lyon 3, 2012, 1 vol.

INTERNAL PROTECTION MECHANISM: INTERNAL CORPORATE GOVERNANCE 403. The relationship between corporate governance and financial market regulation. -

  On the one hand. It is based on the experience of FHCs development in other jurisdictions. On the other hand, it is also since Chinese FHCs face challenges posed As introduced in the « Introduction », there is perhaps no uniform definition of what corporate governance specifically entails, and it needs to be analysed appropriately in a specific context 846 . In some cases, financial market regulation and corporate governance are inextricably linked. Because, in the view of some scholars, corporate governance is itself divided into external and internal corporate governance 847

by FinTech, while regulatory conflicts between central and local regulators still lack effective resolution mechanisms. Accordingly, this thesis makes some recommendations accordingly. In contrast, in the face of those FHCs with more diverse shareholding structures, and in the context of Chinese era of mixed ownership reform, shareholders of FHCs should be concerned with the realisation of the rights to vote and information. To this end, the stateowned shares of FHCs should be reformed on an ongoing basis. Moreover, the « Mandatory Cumulative Voting » would be more appropriate for shareholders in FHCs. In addition, the information disclosure mechanism for the protection of shareholders' rights in Chinese FHCs should be updated and strengthened, and the French system of directors' liability in the era of the Chinese Civil Code has implications for the protection of shareholders' right to information in Chinese FHCs.

PART II.

LEGAL ANALYSIS OF SHAREHOLDERS' RIGHTS PROTECTION IN THE CORPORATE GOVERNANCE CODES FOR FINANCIAL HOLDING COMPANIES BEYOND CHINA 407. Why study Corporate Governance Codes? -

  Firstly, it responds to the theme of Part II because the internal mechanisms for the protection of shareholders' rights in FHCs are explored here. The Corporate Governance Code, in turn, proposes a range of institutional arrangements for the internal governance mechanisms of companies. It has been widely accepted from the jurisdictions studied. In the case of European countries, for example, the French regulator AMF conducted a summary and analysis in 2016 of the corporate governance codes of the EU Member States 856 . According to this study, despite the EU's

	these have been enshrined in law in Spain and Belgium.
	Secondly, it is consistent with the practical application of FHCs. From the disclosures
	of FHCs in many jurisdictions, FHCs analyse compliance with local Corporate Governance
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MAGNIER (Véronique), Comparative Corporate Governance: Legal

Perspectives, op. cit., p. 15. 855 RAHIM (Mia Mahmudur), op. cit., p. 79

.

CHAPTER 1.

commitment to a harmonised corporate governance framework within the single market, there are some differences in the design of specific systems in each member state due to the specificities of their legal systems. It is reflected in each of the sections examined in this report, including the drafting of codes, the scope and implementation of corporate governance codes, compliance with the « comply or explain » principle, executive remuneration, board gender ratios, independence of board members, assessment of the implementation of corporate governance codes. In addition, although Member States have emphasised that a corporate governance code as a soft law tool is complementary to hard law. However, it is considered in the context of the overall positioning of corporate governance codes, as in some countries some provisions of corporate governance codes may also be mandatory by law. For example, about the independence criteria for board members, 856 AMF, « Étude comparée : les codes de gouvernement d'entreprise dans 10 pays européens », 2016. [En ligne : https://www.diva-portal.org/smash/record.jsf?pid=diva2:1327377] [consulté le 2 septembre 2021].

  See « 2020 French Corporate Governance Code of Listed Corporations ». All the provisions of this document are used to explain this issue.870 For the definition of systemic risk, see supra, n° 95. 871 See « Corporate Governance Principles for the OECS». All the provisions of this document are used to explain this issue.

866 MALLIN (Christine A.), Corporate Governance (Fourth Edition), Oxford, Oxford University Press, 2013, p. 165. 867 Ibid. 868 Ibid, p. 166. 869 872 BIS, « Corporate governance principles for banks », 2015. [Online: https://www.bis.org/BCBS/publ/d328.htm] [accessed 21 September 2020].

  874 SeeArticle 10, 2020 French Corporate Governance Code of Listed Corporations. According to its description, the Board of Directors should evaluate its ability to meet the expectations of the shareholders that have mandated it to direct the corporation, by periodically reviewing its membership, organisation and operation. Also see Part 3, 2018 UK Corporate Governance Code. According to its description, the annual evaluation of the board should consider its composition, diversity and how effectively members work together to achieve objectives. Individual evaluation should demonstrate whether each director continues to contribute effectively.875 See the part of Independence of Directors, 2020 French Corporate Governance Code of Listed Corporations. According to its description, the eight evaluation criteria are employee corporate officer within the past 5 years,cross-directorships,significant business relationships, family ties, auditor, period of office exceeding 12 years, status of non-executive officer, status of the major shareholder.

876 FRANÇOIS (Bénédicte), « Rapport 2021 du haut comité de gouvernement d'entreprise », Revue des Sociétés,

1, 2022, p. 64. 

  In general, it can be divided into two types: government and private institutions. Private bodies are represented by France, the UK, the US 889 . How, then, should a corporate governance code issued by a private body be binding? It can be found that although corporate governance codes are issued by private companies or foundations, they often have the endorsement of the regulator. For example, , corporate governance codes are binding through ethical custom. In the market operations of FHCs, financial market regulation is a safeguard of last resort. However, ethical custom may be an important factor influencing whether shareholders and management follow the corporate governance code. Researchers have argued that the social rules that companies need to follow include those embodied in law and ethical custom 892 . It is stated in several of the jurisdictions studied. In general, they can be divided into two categories. First, the ethical rule is explicitly explained in detail. It is represented by France.The French Code of Corporate Governance specifically explains the « Ethical Rules for Directors ». Secondly, the ethical rules are explained in general terms in the Corporate Governance Code. It is reflected in the corporate governance codes of the UK and the USA.

although the French Corporate Governance Code was developed by a private organization AFEP, it has been endorsed by the French regulator the AMF, which also makes recommendations and regulates the reports it issues 890 . Therefore, the support of the regulator and its potential political influence is an important factor in ensuring that corporate governance codes are binding.

Secondly, corporate governance codes are binding through the principle of comply or explain. It is the principle followed by almost all the corporate governance codes. In this model, the binding effect of a code of corporate governance is left to the market. And researchers believe that companies follow corporate governance codes because it is in the interest of the company and creates confidence in the market. Then, when they provide untrue or misleading information to the market, the market imposes penalties, which include share price volatility, investor withdrawal 891 .

Finally

It is worth mentioning that the US has a principle of « tone at the top » for ethical rule 893 . In the case of FHCs, the ethical custom may be reflected in the articles of association. In corporate governance, there are also supervisory bodies for this. For example, in the US Corporate Governance Principle, the audit committee is responsible for overseeing ethical performance.

428.

Evaluation of soft law binding. -How to evaluate the binding nature of corporate governance codes in the protection of shareholder rights in FHCs? Firstly, this limited binding effect has several advantages for corporate governance practice. Since FHCs are not of the same type and the actual operation of each company varies, the soft law route offers a great deal of flexibility. And while soft law is just not legally enforceable, it does not prevent binding force from being created by other means. From a business perspective, noncompliance with corporate governance codes may not break hard law, but it can lead to lower business performance or even bankruptcy. It is unacceptable to shareholders and management alike. Therefore, this binding force is perhaps more effective. And the legal requirements are fixed, but market pressures are omnipresent. 892 WILLIAMS (Cynthia A.), « Corporate Social Responsibility and Corporate Governance », in The Oxford Handbook of Corporate Law and Governance, Oxford, Oxford University Press, 2015, p. 832.
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The sections of the presentation can all be found explained in the corporate governance codes of the respective jurisdictions.

The Second Objective: Sustainable Success 435. What is « sustainable success »? -

  question in further depth: as corporate governance codes are a soft law path, is the monitoring of the implementation of corporate governance codes also a soft law model? It is not the case. The enforcement of a corporate governance code and the monitoring of the enforcement of a corporate governance code are two different concepts. The enforcement of In the governance of FHCs, the protection of shareholders' rights requires not only dealing with the agency relationship of the company, but also with the conflicts between shareholders and other stakeholders. It is referred to as « sustainable success » in the UK Corporate Governance Code 896 . Its focus is on promoting the contribution of shareholders to the development of society as a whole rather than being limited to shareholder interests. And it is the second objective of shareholder rights protection in FHCs.

a corporate governance code is not subject to strong interventions of hard law. The same cannot be said for the monitoring of enforcement. The implementation of a corporate governance code, although it has a great deal of freedom for the participants in corporate governance, must be carried out in compliance with the relevant hard law. If this restriction is breached, it is also subject to the intervention of hard law. For example, the French regulator, the AMF, regulates and advises on the corporate governance code issued by AFEP.

Thus, although the governance code for FHCs is soft law, its supervision is not limited to the soft law model.

434.

Conclusion. -The monitoring of the implementation of the corporate governance code for FHCs has led to a renewed understanding of the effectiveness of the corporate governance code and its relationship to hard law. It is characterised differently in different jurisdictions. The soft law effectiveness of corporate governance codes is more limited to internal monitoring. In terms of external monitoring, soft law, and hard law work together. §2.

Sustainable Success in the Corporate Governance Codes 437. Current status

  See Article 18, 2018 UK Corporate Governance Code. According to its description, all directors should be subject to annual re-election. The Board should set out in the document accompanying the resolution to elect each director the specific reasons why their contribution is important to the long-term sustainable success of the company. for corporate governance reform in 2017 and invited the Financial Reporting Council to improve the long-termist governance model in its corporate governance code to create sustainable business 900 . So, it can be understood that sustainability is also recognised in the future governance reform of FHCs, and although research and regulation in this area is still in progress, there is no doubt that it is a trend. formed an important variable in the systemic risk of financial markets. The thesis has analysed from a historical perspective that part of the economic crisis in the OECS region was caused by the climate crisis 903 . The reflection on environmental and social issues triggered by the popularity of COVID has forced us to confront the fact that sustainable success is the right path to prevent systemic crises 904 .On this basis, the thesis can go much further for this question. If FHCs meet the sustainability assessment in their corporate governance, does it mean that systemic risks in FHCs can be avoided? Not really. And the assessment of sustainability can only provide a predictable assessment of development in the short term. For long-term development assessments, on the other hand, the results are only informative and do not determine anything. And markets and companies are changing rapidly. Therefore, the results of a sustainability assessment of an FHC are not decisive for the occurrence of a systemic crisis.

	438.	Plan. -Whether it is financial market regulation or corporate governance,
	sustainability has gained widespread acceptance. So why is this gaining such widespread
	support? There are many broad perspectives from which the thesis can explain this
	phenomenon. But based on the protection of shareholder rights in FHCs, two perspectives
	can be analysed based on a systemic risk analysis (A) and a shareholder's right to dividends
	perspective (B).
	440.	Conclusion. -« Sustainable success » in shareholder rights protection for FHCs is
	897 European Commission, « Sustainable Finance: Making the Financial Sector a Powerful Actor in Fighting
	Climate Change », 2018. [Online: https://ec.europa.eu/commission/presscorner/detail/en/IP_18_372] 900 UK Government, « Corporate Governance Reform: The Government response to the green paper
	[accessed 21 September 2020]. consultation », 2017. [Online: 903 Ibid.
	898 European Commission, « Sustainable corporate governance », 2020. [Online: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/640631/cor 904 RAMANI (Veena), « Addressing Climate as a Systemic Risk: A Call to Action for Financial Regulators »,
	https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-porate-governance-reform-government-response.pdf] [accessed 21 September 2021]. 2020. [Online: https://corpgov.law.harvard.edu/2020/06/28/addressing-climate-as-a-systemic-risk-a-call-to-
	governance] [accessed 21 September 2021]. action-for-financial-regulators/] [accessed 21 September 2020].

. -In the context of FHCs, « sustainable success » has gradually gained acceptance by regulators in many jurisdictions, as evidenced by a few regulatory initiatives in recent years. For example, in 2018, the EU published the « Action Plan on Sustainable Finance », in which corporate sustainability disclosures have been incorporated into the legislative framework, which also promotes green investment in sustainability 897 .

The Paris Agreement has become more deeply entrenched as one of the regulatory standards for corporate governance in Europe. In addition, in 2020 the EU launched an initiative on sustainable corporate governance to encourage long-termism in corporate governance 898 . This initiative has received support from member states, such as the Mouvement des Entreprises de France (MEDEF), which has expressed its support for the EU initiative but also its desire to place more emphasis on the development of SMEs 899 . The UK government 896 899 European Commission, « Feedback from : Mouvement des Entreprises de France (MEDEF) », 2020. [Online: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainablecorporate-governance/F583963] [accessed 21 September 2021]. called A. The Importance of Sustainable Success to Prevent Systemic Risk 439. Relationships. -Why does the « sustainable success » of FHCs in terms of shareholder rights protection have a relationship with systemic risk 901 ? It is the first question to be explained. It can be explained from three perspectives. First, from a principal-agent theory, the directors and shareholders of an FHC and its subsidiaries have a responsibility for the sound operation of the FHC 902 . Whether based on fiduciary duties in common law countries or the directors' duties in French law, the effect of directors and shareholders on the governance of an FHC, as a systemically important institution, extends beyond the FHCs to the financial markets. In other words, the failure of governance in one FHC may cause a chain reaction that could lead to a financial crisis, as illustrated by the bankruptcy of Lehman Brothers. Secondly, environmental and social issues, as represented by the climate crisis, 901 For the definition of systemic risk, see supra, n° 95. 902 MACEY (Jonathan R.) and O'HARA (Maureen), « Vertical and Horizontal Problems in Financial Regulation and Corporate Governance », in The Oxford Handbook of Corporate Law and Governance, Oxford, Oxford University Press, 2015, p. 1345. have Moreover, the sustainability assessment criteria of FHCs are in a state of flux, which is determined by the dynamic development of the market. Once the assessment criteria lag the actual development of society, the results of its current assessment of FHCs may be called into question. It can be confirmed during a hearing that took place in the US in February 2021. The Federal Reserve has characterised the climate crisis as a systemic risk, but the lack of access to high-quality climate information makes it difficult for companies, investors, and regulators to make decisions 905 . It means that the accuracy of climate information affects the criteria for sustainability assessments, and when inaccurate climate information leads to a bias in the assessment criteria, systemic risk is still inevitable. It is why the US is now considering a Climate Risk Disclosure Act for corporate governance. 905 See « House Financial Services Subcommittee on Investor Protection », « Entrepreneurship and Capital Markets Holds Hearing on Climate Change », « Capital Markets and Sustainable Investment ». These are indicative of the impact of climate change on corporate governance.

Realisation of Sustainable Success in the Corporate Governance Codes 445. Current status

  more preference shares. Preference shares are an effective check on shareholder activism, ensuring the right to dividends while reducing excessive shareholder interference in the sustainability of the company 909 .

	444.	Conclusion. -« Sustainable success » in FHCs contributes to the realisation of
	shareholders' rights, particularly in relation to dividend rights. But it also needs to be avoided
	excessive interference of shareholder activism in the sustainable strategy of FHCs. To this
	end, the corporate governance of FHCs could encourage more innovative measures.
	II. The
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MAGNIER (Véronique),

Droit des sociétés, op. cit., p. 101. 

issuing . -In terms of regulation and corporate governance practice, sustainability has moved from theory to reality. In this regard, Europe became the first jurisdiction in the world to design a sustainability disclosure system that can support sustainable corporate governance 910 . According to the EU disclosure, the EU Public

  S.A. in France, HSBC in the UK and JPMorgan Chase & Co. in the US, the disclosure of

	the background of independent directors is more abbreviated. Only « Senior Independent
	Director » is disclosed by HSBC, and only « Lead Independent Director » is disclosed by
	922 LEVIN (Kramer), « France: Corporate Governance », 2021. [Online:

https://www.kramerlevin.com/images/content/4/8/v2/48943/190222-The-Legal-500-Reid-Feldman-France-Corporate-Governance.pdf] [accessed 21 September 2021].

  Agricole in France and HSBC in the UK. JPMorgan Chase & Co. in the US does not have compliance statements and analysis. The number of independent directors is explained in Crédit Agricole S.A.'s annual report in a specific statement entitled « Points de non-conformité au Code Afep/Medef ». It mentions that the proportion of independent directors at Crédit Agricole S.A. is only one third, which is a reasonable measure given the shareholding structure of Crédit Agricole S.A., although it does not comply with the French corporate governance code, which expects most independent directors. HSBC follows the UK Corporate Governance Code and, in relation to independent directors, it has disclosed that an independent director will not be re-elected because he has worked for more than nine years, which may affect his independence. It is in accordance with the UK Corporate Governance Code. It has already been noted that only two of the three FHCs have conducted a compliance analysis of their corporate governance codes. So why has the US not taken similar initiatives? For JPMorgan Chase & Co. in the US, it appears that JPMorgan Chase & Co. does not endorse the Corporate Governance Principles of JPMorgan Chase & Co. Even though, according to disclosures by the European Corporate Governance Association, a corporate governance code has also been published in the US by Business Roundtable. Instead, JPMorgan Chase & Co. has developed the Corporate Governance Principles of JPMorgan Chase & Co. So, at this point, the analysis of corporate governance codes is no longer a compliance analysis and falls under the internal management of the company. It is reasonable not to disclose it in the annual report currently.

	464.	The reasons for the difference. -

The Relationship Between Sustainability Disclosure and Shareholder Rights Protection 468. Shareholder participation. -«

  Sustainability disclosure » is an expression of shareholder engagement and a way for boards to ensure that shareholders' right to information is realised. Scholars believe that companies should establish effective dialogue mechanisms and engagement processes with shareholders to coordinate the relationship between the board, management, and investors 927 . And sustainability disclosure is one of these communication mechanisms. It is evidenced by the explanations in the annual reports and ESG reports of the three FHCs. JPMorgan Chase & Co, for example, considers that the

	927 DALLAS (George) and PITT-WATSON (David), « Corporate Governance Policy in the European Union
	Through	an	Investor's	Lens »,	CFA	Institute,	2016,	p.	55.	[Online:
	https://www.cfainstitute.org/en/advocacy/policy-positions/corporate-governance-and-ESG-disclosure-EU]
	[accessed 21 September 2020].							

The Compliance of Sustainability Disclosure to Protect Shareholders' Rights 471. The connotation of compliance. -

  creditors of the company 932 . It raises a criticism of the shareholder primacy theory, which is highly esteemed in terms of corporate sustainability. It is also evidenced by the performance of sustainability disclosures in the three FHCs. For example, HSBC considers handling the relationship with stakeholders as a strategy to achieve the long-term values of the company 933 . So, in fact, the sustainability value of a company is not always aligned with the rights of shareholders. The enterprise's best interests are the sustainable value creation of the company 934 , but it is not necessarily the shareholders' best interests. The reason is that this may, to some extent, impose restrictions on the rights of shareholders, such as the possibility that the company may reduce shareholder dividends for the sake of sustainability 935 . Sustainability disclosure, on the other hand, indicates to other stakeholders the actions of shareholders by way of increased transparency. Compliance is often associated with anticorruption and refers to the use of various means and measures within a company to ensure compliance with all regulations and to prevent the risk of abuse. But compliance is also not limited to compliance with regulations; it expresses the relationship between the company's

	470.										
	928 JPMorgan Chase & Co does not make specific disclosures about ESG in its annual report, but instead
	publishes a specific report: « Environmental Social &Governance Report ». See supra p. 24. 932 MAGNIER (Véronique), Comparative Corporate Governance : Legal Perspectives, op. cit., p. 19.
	929 HSBC, « Annual Report and Accounts 2020 », 2021, p. 10. [Online: https://www.hsbc.com/-933 See HSBC 2020 Annual Report, supra, p. 271.
	/files/hsbc/investors/hsbc-results/2020/annual/pdfs/hsbc-holdings-plc/210223-annual-report-and-accounts-934 German Corporate Governance Code, p. 2.
	2020.pdf] [accessed 25 July 2021]. 935 JOHANSSON (Andreas) and FAHLÉN (Alexander), « Does Sustainability Affect Dividend Policy? A
	Panel	Data	Study	on	Nordic	Firms »,	2019,	p.	53.	[Online:	https://www.diva-
	portal.org/smash/record.jsf?pid=diva2:1327377] [accessed 21 September 2020].	
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Agricole S.A. Annual Report 2020, supra, n° 388. 931 ABADIE (Pauline), op. cit., p. 273. 

unsecured Conclusion. -Looking at the disclosures of FHCs, the thesis has identified two dialectical relationships between shareholder rights protection and corporate sustainability disclosure. On the one hand, sustainability disclosure represents the right of shareholders to participate and be informed in the sustainability of the FHC; on the other hand, it imposes some restrictions on shareholders' rights to achieve a balance of rights with other stakeholders.

B.

The Reflections on the Shareholders' Rights Protection in the Three Annual Reports 474. Significance. -

  See Part 1, UK Corporate Governance Code 2018. According to it, the annual report should describe how the company considers and addresses the opportunities and risks to the future success of the business, the sustainable nature of the company's business model, and how the company's governance contributes to the implementation of its strategy.Specifically, about the compliance analysis of sustainability disclosures, the thesis has demonstrated the representativeness of European countries, so how do Crédit Agricole S.A. and HSBC respond in their annual reports? It can be found that all companies have analysed and explained their compliance with the Codes of Corporate Governance in relation to their employees and shareholders 941 . However, there is no analysis of environmental and community responsibilities. Therefore, if sustainability disclosures are linked to ESG issues, From the analysis of the annual reports of FHCs, it can be found that compliance analysis of corporate governance codes can be applied to corporate sustainability disclosures, but as it stands sustainability disclosures still lack clear corporate governance standards. It is also in line with what was shown in the study published by the French AMF in 2016 for the corporate governance codes 942 . So, it should be continued to be improved in the future. §2. The explanation of the relationship between the protection of shareholders' rights in the annual reports of FHCs based on three different jurisdictions is based on a practical perspective. It does provide additional reference. It can help regulators, corporate governance standard setters and researchers alike to understand how the rules are squarely within the domain of the board and management. Shareholders seeking this influence should recognise that this type of empowerment necessarily involves a certain level of responsibility for the goal of creating long-term value for the company and all shareholders. Better transparency is therefore necessary. Also see Article 4.3, French Corporate governance code of listed corporations. According to its description, the Board should ensure that shareholders and investors receive balanced and relevant information and that they are fully aware of the strategy, the development model, the non-financial considerations that are important to the company and its long-term sustainable prospects.

	the current compliance analysis of sustainability disclosures is mainly focused on
	governance. The environmental and social aspects of governance compliance are not
	disclosed.
	473.	Conclusion. -

disclosure compliance. -The corporate governance codes provide recommendations on sustainability disclosures. The thesis uses the corporate governance codes of these three jurisdictions as examples, which can be divided into two types. Firstly, sustainability disclosures are required to be reflected in the annual reports. It is represented by the UK Corporate Governance Code 939 . Secondly, corporate governance codes require companies to safeguard shareholders' access to the necessary information on sustainability through greater transparency. It is represented by France and the USA 940 . 936 DAOUD (Emmanuel) et LE CORRE (Clarisse), « La conformité des entreprises en matière de lutte anticorruption », AJ pénal, 2015, p. 349. 937 Ibid, p. 354. 938 Ibid. 939 940 See Part I, 2016 US Principles of Corporate Governance ». According to its description, shareholders may seek a say in the strategic direction and decision-making of the company -areas that have traditionally fallen 941 See « Points de non-conformité au Code Afep/Medef » in « Crédit Agricole S.A. Annual Report 2020 » (see supra, n° 388) and « Statement of compliance » in « HSBC Holdings plc's Annual Report 2020 » (see supra, n° 469). 942 AMF, « Étude comparée : les codes de gouvernement d'entreprise dans 10 pays européens », supra, p. 237.

  In the annual reports of European FHCs, they provide explanations for non-compliance with the corporate governance codes, as required by the codes, but they do not indicate how shareholders should express their views on these explanations. Are these explanations adequate? It should be

944 

See supra, n° 412.

945 

Ibid. 946 KEAY (Andrew), op. cit., p. 303.

  . -In response to the assessment of the sustainability success of FHCs, it can be believed that future sustainability disclosure standards should be developed in corporate governance codes and guided by a soft law path. It applies not only to future European companies, but also to the sustainability of FHCs in other jurisdictions around the world, including the US companies. And more professionals should be included on boards of directors in corporate governance mechanisms, thus highlighting the value of science in sustainable development decisions 948 .

  . -Whether it is shareholder engagement or sustainability disclosure, these are two important objectives to achieve shareholder rights protection. Risk-based corporate governance has become an acceptable consensus from both the practice of FHCs and from the perspective of prudential regulation of FHCs.

	490.	Traditional views. -In 2020, by tracking the historical evolution of corporate
	governance in 21 developing countries around the world from 1995-2014, researchers found
	that shareholder primacy had become a consistent trend among them. Th trend slowed down
	after the financial crisis in2008, but the trend has not been completely changed 954 . So, while
	shareholder primacy has been widely criticised, it still enjoys support in developing
	countries. Under this theory, shareholder rights are based on the identity of shareholders as
	owners of the company.
	491.	New perspectives. -In response to criticisms of the shareholder primacy theory,

B. The Redefined Shareholders' Rights

489.

Explanation. -Why mention the relationship between the firm and shareholders' rights? From the perspective of the protection of shareholders' rights, the relationship between shareholders' rights and the company is the theoretical basis for the construction of a mechanism for the protection of shareholders' rights in FHCs. Although an FHC has some important features that distinguish it from other types of companies 953 , it is still bound by the theory underlying company law.

952 See HSBC Annual Report 2020, supra, n° 468.

953 

See supra, n° 77. 954 SAMANTA (Navajyoti), « Convergence to Shareholder Primacy Corporate Governance: Evidence From a Leximetric Analysis of the Evolution of Corporate Governance Regulations in 21

Countries, 1995-2014 », Corporate Governance, 5, 2019, p. 849. 

  , in conjunction with the corporate governance codes and the disclosures made by the three FHCs in their annual reports, it can be found that risk-based corporate governance and the redefinition of shareholders' rights have become a hot topic of concern in the protection of shareholders' rights in FHCs today. In an era of technological change, new technologies have brought about a number of changes to corporate governance, which at the same time have implications for the protection of shareholder rights in FHCs. In the current environment, it is important to study new technologies and the protection of shareholder rights in FHCs. For example, in 2018, the relationship between corporate governance and new technologies was explored in the Roundtable organised by the European Corporate Governance Institute. In Article 5.2.6. According to its description, at EU level, the proposal establishes a European Committee on Artificial Intelligence (the "Committee"), composed of representatives of Member States and the Commission. The Committee will facilitate the smooth, effective and coordinated implementation of the regulation by promoting effective cooperation between national regulators and the Commission, and by providing advice and expertise to the Commission. It will also collect and share best practices among Member States. relevant legislation has not yet been formally enacted, there is no doubt that the regulation of new technologies is still in a transitional period in various jurisdictions. Real regulation will come soon.

	CHAPTER 2. LEGAL ANALYSIS OF SHAREHOLDERS' RIGHTS
	PROTECTION IN FINANCIAL HOLDING COMPANIES
	GOVERNANCE BEYOND CHINA IN THE CONTEXT OF NEW
	TECHNOLOGIES
	495. Significance. -960 ECGI, « Technology and Corporate Governance », 2018. [Online: https://ecgi.global/content/technology-
	and-corporate-governance] [accessed 21 September 2020].
	961 European Commission, « Proposal for a Regulation Laying Down Harmonised Rules on Artificial
	Intelligence (Artificial Intelligence Act) », 2021. [Online: https://digital-
	strategy.ec.europa.eu/en/library/proposal-regulation-laying-down-harmonised-rules-artificial-intelligence-
	artificial-intelligence] [accessed 27 July 2021]
	962 Ibid,

reports, explaining non-compliance in the company's annual report. It also represents a European standardisation in corporate governance codes. As for the two objectives for the protection of shareholders' rights, they both require further improvement. For example, in the objective of effective governance, they should provide richer channels for shareholders to participate in the evaluation of corporate governance. And in relation to the goal of sustainability success, sustainability disclosure standards should be fast-tracked. In any case, howeverthis conference, participants from academia and business discussed the impact of technologies such as blockchain and artificial intelligence (AI) on shareholder engagement and argued that the change of technology on corporate governance is inevitable 960 .

In addition, regulators are already working on legislation for new technologies. For example, in April 2021, the EU published a proposal for the regulation of AI 961 , in which it is mentioned that Member States are encouraged to establish a framework for governance 962 , supervision and liability through regulatory sandboxes. There is also a penalties clause for corporate governance 963 . So, how should corporate governance respond to this? Although 963 Ibid, Article 71. Under this provision, the penalties are mainly administrative regulation. Member States shall establish rules on penalties, including administrative fines, applicable to infringements of this Regulation the

Shareholders' Rights to Vote 503. The concept of blockchain. -

  There are different interpretations of the concept of blockchain technology to be found. For example, technologists consider blockchain to be a distributed ledger of transactions, which is implemented in the form of data batched into blocks, using cryptographic verification to link the blocks together 972 . It is true that it is a concept in the technical field, but this does not prevent us from summarising it from other perspectives. For example, an article published by the OECD summarises two characteristics of blockchain technology in corporate governance: firstly, blockchain is essentially an information processing technology, and digital currencies are only one application of blockchain technology, but not all. Secondly, blockchain is a combination of three separate technologies. These three technologies are cryptography, smart contracts, peer-to-peer networks, and distributed ledger design 973 . It can be divided into two forms public blockchain and private blockchain 974 . In addition, legislators give their own interpretations, for example, the French legislator considers it a shared electronic recording device which is authenticated for certain operations 975 . It also allows for the decentralisation of value exchanges, such as currencies, financial securities, real estate, digital assets, which can be exchanged on an open and free digital medium 976 . Moreover, French law currently follows the principle of technology neutrality in the regulation of blockchain 977 .

	anonymity, which increases the transparency of the participants and reshapes their legal
	rights and obligations.
	504.	Blockchain & Rights to Vote. -Blockchain technology helps to provide a new way
	of operating the voting system in FHCs, which is an institutional innovation for the
	protection of minority shareholders' rights. It is mainly based on the following reasons.
		First, blockchain technology is already being used for shareholder voting. In 2019,
	for example, the Society for Worldwide Interbank Financial Telecommunication (SWIFT)
	announced a proof-of-concept (PoC) on e-Voting in the Asia Pacific region to implement a
	blockchain-based shareholder voting method, which was supported by Singapore's FHC
	DBS	
		This thesis will not really explore the principles of this technology from a technical
	point of view. But from a legal point of view, blockchain is an information technology
	processing method that is characterised primarily by decentralisation, openness, and
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. It is not uncommon in the US, France, and the UK.

-

  The use of blockchain technology inFHCs can effectively change the information asymmetry between shareholders of FHCs, which can better protect the interests of minority shareholders. And this functionality is mainly found in FHCs with decentralised shareholdings, such as JPMorgan Chase & Co and HSBC which the thesis has analysed. It is mainly due to the following reasons.

	First, blockchain technology makes shareholder information and company
	982 ENGUEHARD (Chantal), « Vote par internet : failles techniques et recul démocratique », Revue
	internationale de droit politique, 2, 2009, p. 4-17.
	983 AKGIRAY (Vedat), « The Potential for Blockchain Technology in Corporate Governance », OECD
	Corporate Governance Working Papers No. 21, 2019, p. 10.

984 ORCUTT (Mike), « Once Hailed as Unhackable, Blockchains Are Now Getting Hacked », 2019. [Online: https://www.technologyreview.com/2019/02/19/239592/once-hailed-as-unhackable-blockchains-are-nowgetting-hacked/] [accessed 21 September 2020].

  Blockchain technology provides a new technical solution for the protection of minority shareholders' rights in FHCs. It protects shareholders' right to information in that it can effectively reduce disputes over shareholders' rights, thus avoiding the cost of defending rights. In addition, in internal governance, it can also reduce the cost of supervision for supervisors to obtain evidence and monitor, thus enhancing the efficiency of corporate governance. In addition to resolving conflicts of interest between shareholders, the protection of shareholders' rights also requires good relations between shareholders and agents. The major conflicts faced between management and shareholders are mainly in the form of agency costs and insider control issues 991 . Blockchain technology offers a new way to solve this problem.Agency Costs in their paper as three types of costs: the monitoring expenditures by the principal, the bonding expenditures by the agent, the residual loss 992 . This theory seems to be widely accepted, for example in 2019 scholars have similarly adopted this view when

	507. Conclusion. -II. The Opportunities in Improving Principal-Agent Relationships
	985 GOFFAUX CALLEBAUT (Géraldine), op. cit., p. 146. 986 BARBAN (Patrick), « Les marchés financiers et la blockchain : esquisse d'une infrastructure blockchain », dans Blockchain et droit des sociétés, Paris, Dalloz, 2019, p. 91. 508. Blockchain and agency relationships. -991 BANKS (Erik), Corporate Governance: Financial Responsibility, Controls and Ethics, Hampshire,
	Palgrave Macmillan, 2004, p. 43-80.
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509.

Plan. -Blockchain's improvements to agency relationships are mainly in the form of reduced agency costs (A) and a new solution to the problem of insider control (B).

A. The Optimisation of

Agency Costs 510. Theoretical explanation. -The application of blockchain technology in FHCs can help optimise agency costs between shareholders and management. The theory of agency costs is not a legal concept, but scholars of corporate law and corporate governance have focused on the issue. In 1976, scholars Michael C. Jensen and William H. Meckling defined 992 JENSEN (Michael C.) and MECKLING (William H.), « Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Structure », Journal of Financial Economics,

  Practical explanation. -It is perhaps questionable to explain the role of blockchain in agency costs from a theoretical perspective only. The thesis is already seeing such attempts by start-ups, represented by the UK start-up Colony 996 , whose idea is to remove agents from corporate governance through blockchain technology and achieve autonomy among Although it is a start-up company and much of the business model still needs time to be proven, it is a worthy experiment. It could disrupt traditional theories of corporate agency.But even if this model is possible in some companies, it still faces many tests in the case of

	993 KAAL (Wulf A.), « Blockchain Solutions for Agency Problems in Corporate Governance », 2019. [Online:
	https://ssrn.com/abstract=3373393] [accessed 21 September 2020].

shareholders. This firm believes that most companies define corporate rules in documents and legal contracts. Even for insignificant transactions, these require administrators and intermediaries. It leads to inflexible hiring, rigid roles and opaque job promotions. Instead, this company wants to define the rules through code, as machines can enforce them better than people. In this case, the company is more akin to a community. The boundaries and hierarchies of shareholders, executives and employees are no longer so strict. They want to implement simple rules between people and help them organise themselves by aligning incentives around common goals. They believe that blockchain can help them achieve this 997 . 994 Ibid.
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Colony, « About the Vision », 2021. [Online: https://colony.io/about] [accessed 21 September 2020]. 997 Colony, « Whitepaper », 2022. [Online: https://colony.io/whitepaper.pdf] [accessed 10 April 2022].

  , the thesis has seen FHCs take action using AI. For example, Amonng the three FHCs analysed, it can be found that HSBC in the UK is fighting corruption within the business as well as financial crime, including among directors and other employees, through the use of AI technology. And in its corporate governance, it has introduced independent directors with an AI background. And JPMorgan Chase & Co. in the US has used AI to enhance the investor experience and improve its technological infrastructure. Crédit Agricole S.A. in France uses AI to enhance the efficiency and transparency of corporate governance 1007 . As a result, this technology is working in practice.

FHCs. -In terms of shareholder rights 1004 BANKS (Erik), op. cit., p. 44. 1005 Ibid. 1006 RUSSELL (Stuart) and NORVIG (Peter), Artificial Intelligence: A Modern Approach (Third Edition), Essex, Pearson Education Limited, 2016, p. 2.

protection

  1012 France: Article 10.1, 2020 French Corporate Governance Code of Listed Corporations. See supra, n° 519. UK: Article 16, 2018 UK Corporate Governance Code. According to this description, all directors should have access to the advice of the company secretary, who is responsible for advising the board on all governance issues. 1013 USA: Article IV, 2016 U.S. Principles of Corporate Governance. Under this provision, the Board, under the leadership of the Nominating/Corporate Governance Committee, shall periodically consider the method or combination of methods by which the Board and its committees can be meaningfully evaluated. 1014 France: Article 10.3, 2020 French Corporate Governance Code of Listed Corporations. See supra, n° 521.

1015 UK: Articles 21, 2018 UK Corporate Governance Code. See supra, n° 521. 1016 FENWICK (Mark) and VERMEULEN (Erik P.M.), « Evaluating the Board of Directors: International Practice », 2018. [Online: https://ssrn.com/abstract=3253929] [accessed 21 September 2020].

New Understanding of Soft Law Binding on the Board of Directors 524. Binding against board assessment. -

  . -The reform of AI technology for board evaluation in FHCs is not « old wine in a new bottle ». In essence, it is about the relationship between humans and machines, which goes beyond the human relationship. When robots can actually be added to corporate governance, board evaluation will become a normal topic of conversation. The soft law effect of corporate governance codes has been widely recognised in academic circles and it can be found for some basis in the analysis of the annual reports of three FHCs. And the thesis has also shed new light on the binding nature of corporate governance codes. It is true that a code of corporate governance is not legally enforceable, but it may be binding in other ways 1017 . For example, if an assessment shows that the board of directors has not acted in the best interests of the corporation 1018 , thereby infringing the interests of the shareholders, what is the responsibility of the board of directors in this case? The thesis has identified many jurisdictions where the Suppose a director fails to actively discharge his duties, resulting in a loss to the shareholder, but the criteria for legal remedy are not met, how should the shareholder's loss be made good at that point? Under the soft law route, it may be controversial. But in fact, in real life, such examples may not be uncommon. With regard to independent directors 1017 Ibid.1018 France: Article 20, 2020 French Corporate Governance Code of Listed Corporations. According to its description, the directors are authorised by all shareholders and should act in the best interests of the company in all circumstances.

	B. A

board is evaluated by a nominating committee. The nominating committee's job is to appoint and remove directors. It certainly involves taking action on this. In addition, the US Principles of Corporate Governance suggests that the results of the evaluation may also affect the CEO's compensation 1019 . So, it can be found that the results of the evaluation of the board of directors mainly affect the qualifications of the directors. But it may not be sufficient. In common law countries, directors have a fiduciary duty. Under the French model, directors are also subject to civil liability. However, this arises only if the conditions for legal remedy are met.

  In 2017, a statement by l'assemblée générale du Conseil d'Etat in France stated that ethical thinking should first be undertaken regarding technologies such

	1020 BEBCHUK (Lucian), op. cit.
	1021 LESSIG (Lawrence), Code: And Other Laws of Cyberspace (Code version 2.0), New York, Basic Books,
	2006, p. 3.

1022 LESSIG (Lawrence), « Code is Law: On Liberty in Cyberspace », Harvard Magazine, 2000, p. 1.

1023 DE FILIPPI (Primavera) and

WRIGHT (Aaron), op. cit., p. 194. 

  1027 Cour d'appel de de Versailles, 12ème chambre section 2, 24 février 2005, n° 03/07294. 1028 CHIU (Iris H-Y), « The Meaning of Share Ownership and the Governance Role of Shareholder Activism in the United Kingdom », Richmond Journal of GlobalLaw & Business, 8, 2008, p. 144. 
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Ibid. 1030 BONNEAU (Thierry), Régulation bancaire et financière européenne et

internationale, op. cit., p. 14. 

  In addition, shareholders may also intervene if they and management do not share the same attitude towards the new technology. A typical case in this regard is the acquisition of Zhuhai Yinlong by Chinese Gree Electric Appliance Company in 2016. GREE is a listed Chinese company in the air conditioning sector, while Zhuhai Yinlong is a new energy

1043 Cour d'appel de Paris, Pôle 5 -Chambre 15, 18 décembre 2019, n° 19/18938. 1044 See supra, n° 125 and n° 136.

  of efficiency is unpredictable 1081 . Secondly, can it really help shareholders and boards of directors of FHCs to respond quickly to a changing business environment? Blockchain does offer a new way of thinking to address agency costs in corporate governance. But is it effective? It depends on whether

1078 GORDON (Jeffrey N.), op. cit., p. 64. 1079 See the Crédit Agricole S.A. Annual Report 2020, supra, n° 388. 1080 MAHDI (Qaysar Salih) et al, op. cit., p. 1192.

assessment

  1094 DUARTE (Marisa Elena), « Ruptured Knowledge Ecologies in Indian Country », in Data Justice and COVID-19: Global Perspectives, London, Meatspace Press, 2020, p. 199. 1095 TAYLOR (Linnet), « What Is Data Justice? The Case for Connecting Digital Rights and Freedoms Globally », Big Data & Society, 2017, p. 1. 1096 MAGNIER (Véronique) and BARBAN (Patrick), Blockchain et droit des sociétés, op. cit., p. 229-230. 1097

  In other words, people should be treated equally with regard to technology. It explains the characteristics of net neutrality or technology neutrality. 1098 CASANOVA (Antoine), « Première application jurisprudentielle du principe de neutralité du net par la CJUE », Revue Lamy Droit de l'Immatériel, 175, 2020, p. 31. 

1099 Joined Cases C-807/18 and C-39/19 Telenor Magyarország Zrt. v Nemzeti Média-és Hírközlési Hatóság Elnöke [2020] ECLI:EU:C:2020:708. 1100 Article 3, Regulation (EU) 2015/2120. See supra, n° 575.

Threat to the Systemic Risk 578. Potential threats. -

  The use of AI technology in FHCs may pose a threat to systemic risk 1103 , largely based on thinking about prudential standards. And systemic risk arising from « malicious actors ». According to scholars, « malicious actors » refer to those who profit from creating instability with the aim of destabilising the financial system 1104 . The twins' testing of HSBC's AI application in the HSBC voice recognition case may not fall into this category. But if the other party deliberately mimics the other party's voice to gain access to the other party's bank account without the knowledge of the other party, such behaviour is 1101 DUARTE(Marisa Elena), op. cit., p. 199. 

1102 JULIENNE (Maxime), op. cit., 56. 1103 

For the definition of systemic risk, see supra, n° 95. 1104 DANIELSSON (Jon) et al, « Artificial Intelligence and Systemic Risk », 2020, p. 5. [Online: https://ssrn.com/abstract=3410948] [accessed 10 September 2020].

  In other jurisdictions, a company will usually only choose one corporate governance structure, which means that independent directors and supervisory boards are usually not present in a company at the same time. It is evidenced by the corporate governance structures of FHCs in three other jurisdictions. However, independent directors and supervisory boards can coexist in Chinese FHCs. It implies that the governance of shareholder rights protection in Chinese FHCs differs from that of other jurisdictions 1111 . Fifth, from the data published by the Chinese government, there are currently only eight pilot FHCs in China, which include CITIC Group, Everbright Group and Ping An Group announced by the Chinese government in 2002 and China Merchants Group, Shanghai International Group, Beijing Financial Holdings Group, Ant Group and Suning.com announced in 2018. Although China approved two FHCs in 2022 1112 , it is still in the exploratory stage and the corresponding corporate governance mechanisms are not well developed. But FHCs in the other jurisdictions studied are already very mature. Sixth, in the eight FHC pilots in China, two companies are listed and six are not. However, the FHCs in the other jurisdictions studied are listed companies 1113 , and they follow corporate governance codes for listed companies. Although the governance of FHCs in China encompasses the governance of both listed and unlisted companies, and most of the unlisted companies are large state-owned enterprises, the current corporate governance code in China comprises five main categories: listed companies, securities companies, bancassurance institutions, SMEs, and securities investment fund management companies 1114 . It is worth noting that French researchers have found that in French holding companies, although they are also divided into listed and unlisted companies, the controlling the listed companies are often unlisted. Therefore, there are similarities with the current types of FHCs in China 1115 . Moreover, corporate governance codes in other countries take a soft law path, but this is not the case with Chinese law.So, what lessons can the protection of shareholders' rights in FHCs in other jurisdictions offer to China? Firstly, Chinese FHCs have a highly concentrated shareholding structure, while among the FHCs studied, those with a highly concentrated shareholding structure include Crédit Agricole S.A. in France. It can provide important lessons for the protection of shareholders' rights in FHCs in China. Secondly, the application of national regulations and corporate governance codes to conflicts of rights between controlling and minority shareholders, both in FHCs with a concentrated shareholding structure and in FHCs with a dispersed shareholding, will provide lessons for the governance of FHCs in China. It is an important aspect. Because in fact, China's TMSAFHC promulgated in 2020 sets out regulatory requirements for the corporate governance of Chinese FHCs in five areas,

1111 Ibid.

1112 

Ibid. 1113 Among the three FHCs studied, listed companies include JPMorgan Chase & Co, HSBC, Crédit Agricole S.A. See supra, n° 453. 1114 See supra, n° 9.

shareholders

The Situation in Chinese Listed Financial Holding Companies Governance 595. Current status. -

  In the current pilot FHCs in China, there are two main corporate forms, namely limited liability companies; and limited companies by shares1125 . It forms two different directions in the governance of FHCs in China. And limited liability companies in China are not listed and do not make sufficient disclosures to society, their governance is more secretive, which is particularly evident in the case of FHCs. In turn, in the case of 1124 Ibid, p. 96.1125 Article 2, Chinese Company Law. According to the Chinese Company Law, both limited liability companies and limited companies by shares are limited companies. The main difference between them is the way they are established. A limited liability company is established by a capital contribution of not more than 50 shareholders, who are liable in accordance with their share of capital contribution. A company limited by shares can be set up in two ways: by initiation and by raising capital. Either way, the number of promoters is more than 2 and less than 200, and half of the promoters should have their domicile in China. The difference between the two methods is that in the case of a limited company established by promotion, the shareholders are all promoters. In the case of a company limited by shares established by subscription, part of the shares is subscribed by the promoters and part of the shares are raised from the public or from specific targets. limited companies by shares, these are divided into listed and unlisted companies. Thus, in China, a listed FHC refers to a limited company by shares established by subscription. In contrast, unlisted companies include both limited liability companies and companies limited by shares established by promotion 1126 .In addition, compared to the FHC cases in the other jurisdictions studied earlier, Crédit Agricole S.A. in France has a shareholding structure more akin to a Chinese mixedownership FHC, with both public and non-public capital added to the mix. The governance of a listed FHC is very different from that of an unlisted FHC. Therefore, separate explanations will be provided here for listed FHCs (A) and unlisted FHCs (B). According to the financial stability report published by the PBOC in 2018, there will be two patterns of FHCs in China, one dominated by financial institutions

A.

The Situation in Chinese Unlisted Financial Holding Companies Governance 599. Classification based on ownership structure. -

  . -At present, no typical cases have emerged against the excessive engagement of controlling shareholders in listed FHCs in China. However, considering the historical development of listed companies in China, the following three areas should be guarded against in the future development of listed FHCs.First, irregular guarantees by controlling shareholders. A listed company's external guarantee should respect its articles of association and, as a rule, it should be voted on at the AGM of shareholders. It is also a requirement of the Chinese Company Law 1130 and the Stock Exchange 1131 . However, from case law, it can be found that external guarantees by listed companies are subject to excessive engagement by the controlling shareholder and are not subject to a vote at the AGM, thus infringing on the interests of minority shareholders.Secondly, controlling shareholders conspire to manipulate share prices. The act of controlling shareholders of a listed company conspiring to manipulate share prices and the act of listed companies manipulating share prices are in fact different. But the behaviour of1129 The information is derived from Itslaw (无讼案例).1130 Article 16(2) of the Chinese Company Law provides that where a company provides a guarantee for a shareholder or person in substantive control of the company, it must be resolved by a shareholders' meeting or general meeting.1131 According to Rule 9.11 of the Rules Governing the Listing of Stocks on the Shanghai Stock Exchange, matters relating to the « provision of guarantees» by a listed company shall be submitted to the board of directors or the general meeting for consideration and timely disclosure.controlling shareholders can easily be transformed into the behaviour of a listed company. It was demonstrated in case law in 2019 1132 . The judge found that the controlling shareholder had manipulated the content and timing of the disclosure by failing to disclose timely, truthful, accurate and complete information about the listed company, which led to misjudgement by investors and small and medium-sized shareholders.Thirdly, compliance in debt financing by controlling shareholders. In recent years, equity pledges in debt financing for Chinese listed companies have been a common phenomenon. However, from case law 1133 , it can be found that controlling shareholders still have almost decisive power over pledges of equity in listed companies, which is a result of excessive involvement of controlling shareholders in corporate governance, ignoring the views of minority shareholders. There are irregularities in the proportion, manner and price of pledges of equity 1134 . It is noteworthy that one of the shareholders of Suning.com, one of the pilot FHCs, pledged its entire shareholding in Suning.com in 2020 to another shareholder, Taobao (China) Software Co 1135 . While it has not materially impacted the company's operations according to Suning.com's disclosure, it is worth noting that this equity pledge will make Taobao the largest shareholder of Suning.com 1136 . Both Taobao and another pilot FHC, the Ant Group, are inextricably linked to the Alibaba Group. Therefore, one should be wary of monopolies in FHCs. Although it is not evident at present, it is something that should be noted in terms of future development. In terms of the current shareholding structure of the pilot FHCs, non-listed FHCs can be divided into three types, namely wholly state-owned enterprises, non-state-owned mixed ownership companies and state-owned company by shares 1139 . Among the current non-listed FHC pilots, wholly stateowned enterprises include China Merchants Group, Shanghai International Group and Beijing Financial Holdings Group. The non-state-owned mixed ownership companies 1140 are Ant Group and Ping An Insurance 1141 , and the state-owned company by shares is Everbright Group 1142 . However, in terms of the governance engagement of controlling shareholders, the main reference is to non-state mixed ownership companies and stateowned companies by shares 1143 . The reason why excessive engagement of controlling shareholders in governance is raised is mainly because the conflict between controlling and minority shareholders is the main conflict in Chinese corporate governance 1144 . And by encouraging the engagement of controlling shareholders in governance, it is also essentially to better balance the conflicting interests between controlling and minority shareholders.However, in a wholly state-owned company, the government is the only shareholder, and1139 The difference between these three types of companies are as follows. « Wholly state-owned enterprises » means that there is only one shareholder in the business and that shareholder is the state. « Non-state-owned mixed ownership companies » are companies with a shareholding structure that includes both government and non-government shares, in which the government has a stake, but is not the controlling shareholder. « State-owned company by shares » means a company with a shareholding structure that includes both government and non-government shares, but in which the government is the controlling shareholder. 1140 ZHANG (Wenkui), Corporate Governance and Corporate Performance of Mixed Ownership, Tsinghua University Press, 2015, p. 15. (张文魁: 《混合所有制的公司治理与公司业绩》 ,清华大学出版社,2015 年, 第 15 页。 ) Under Chinese law, the term « mixed ownership » was first proposed by the Chinese government in 1997 and refers to an economic form formed by the participation of public capital (state-owned capital, collective capital) and non-public capital. It emphasises the plurality of investment entities. 1141 According to the disclosed information, among the shareholders of Ant Group, the National Council of Social Security Fund is the state-owned capital, and the other shareholders are non-public capital. 1142 Everbright's shareholders include Central Huijin (61.16% of shares) and the Ministry of Finance (38.84% of shares). 1143 For their definitions, see supra, n° 599. 1144 ZHAO (Xudong), « Controlling Shareholders in Corporate Governance and Their Legal Regulation », op. cit., p. 92.there is no conflict between controlling and minority shareholders. In non-state-owned mixed ownership companies and state-owned companies by shares 1145 , there are no particularly classic examples of excessive engagement of controlling shareholders. It is also mainly because

	600.	Performance of excessive engagement. -

B.

To Limit the Excessive Engagement of Controlling Shareholder in Chinese State-owned Financial Holding Companies by Shares 605. Reform priorities. -

  At the corporate governance level, corporate governance codes that apply to them are urgently needed. But Chinese company law and corporate governance codes have not responded effectively to this reality. In the context of unlisted FHCs, the thesis explains the excessive engagement of controlling shareholders in Chinese unlisted companies from a historical and comparative analysis perspective, because Chinese FHCs are in a pilot phase. At the same time, the thesis also analyses the insights from the case of the listing of Ant Group. China should improve its corporate governance mechanisms for unlisted FHCs. As described, « state-owned FHCs by shares » refers to an FHC in which the government has a controlling stake, but whose shareholding structure is not limited to the government. In Chinese law, such companies are presented as limited companies by shares, rather than limited liability companies 1153 . The governance reform of Chinese State-owned enterprises (SOEs) lies mainly in adjusting the shareholding ratio of state capital by introducing various types of investors. The government promotes this by means of overall listing, mergers, and acquisitions, restructuring, issuance of convertible bonds 1154 . Therefore, SOEs will gradually shift to a mixed ownership model. So, can FHCs use these approaches? Apparently so. The Everbright Group, for example, was a wholly state-owned company until 2015, when it was approved for conversion into a limited company by shares 1155 , which achieved a change in equity diversification. And CITIC Group's listing in Hong Kong, which brought in private capital, provides a reference for the future reform of the Everbright Group.

	602. Conclusion. -II. The Governance Reform: Limiting Excessive Engagement of
	Controlling Shareholders
	603.	Reasons. -Controlling shareholder engagement in Chinese FHCs is mainly for non-
	state-owned mixed ownership companies and state-owned companies by shares 1152 . And
	excessive engagement of controlling shareholder is a key concern for the governance of
	Chinese FHCs in the future. It is not only for FHCs, but also the direction of future corporate
	governance reform in China. Analysed in terms of the internal mechanisms for the protection
	of shareholders' rights, this reform trend will manifest itself differently in these two types of
	FHCs.	
	604.	Plan. -The reform of Chinese state-owned FHCs by shares (A) and non-state-owned
	FHCs by mixed ownership (B) will be analysed separately here.

A.

Limit the Excessive Engagement of Controlling Shareholder in Chinese Non-State-Owned Mixed Ownership Financial Holding Companies 608. Significance. -

  Opinions of the State Council on the Development of Mixed Ownership Economy by State-owned Enterprises (国务院关于国有企业发展混合所有制经济的意见). It proves the point as a whole, and it covers all the articles. 1155 Everbright Group, « Everbright Group completes restructuring and reorganisation, paving the way for the introduction of private capital ( 光 大 集 团 完 成 改 制 重 组 , 为 引 入 民 资 铺 路 ) », 2015. [Online: https://www.ebchina.com/ebchina/xwzx/mtbd/2014nmtbd/608941/index.html] [accessed 21 September 2020].unlisted FHCs and proceed with implementation. Specifically, there are two possible models: developing a governance code specifically for unlisted FHCs; and applying an effective corporate governance code by reference. The reform of non-state mixed ownership FHCs in China

	607.	Conclusion. -The future Chinese state-owned FHC by shares could enrich its
	shareholding structure, such as through an overall listing, to limit the excessive engagement
	of controlling government shareholders. In addition, China should choose appropriate
	corporate governance codes for such companies and enhance disclosure and transparency.
	B. To
	1153 Ibid.	
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  It is noteworthy that the draft amendments to the Chinese Company Law 2021 support this view. 1167 ZHAO (Xudong), « Dilemmas and Pathways of Chinese Corporate Governance System », op. cit., p. 103. 1168 WANG (Rui), Research on Management Incentive Adjustment Mechanism of State-owned Enterprises, Chengdu, Southwest University of Finance and Economics Press, 2017, p. 16. (汪瑞: 《国有企业管理层激励 调整机制研究》 ,成都:西南财经大学出版社,2017 年第 16 页) 1169 See supra, n° 593-603.

  equally. It is a confirmation of the principle of equality of shareholders in relation to equality of remedies. The principle of equality of shareholders was confirmed by a French case in 1172 France : Article L433-1, Code monétaire et financier. Under this article, financial instruments issued by the AMF for companies domiciled in France are allowed to be traded on the French market, in order to ensure shareholder equality and market transparency. UK: Rule 11. Nature of consideration to be offered, The Takeover Code. Under this provision, the Panel may offer securities against all other holders of shares of the class on an equal basis. It is a confirmation of the principle of equality for shareholders in the UK commercial legal system. US: The principle of equality of shareholders in US law is demonstrated by the US case of Epstein v. MCA, Inc. The adherence to the principle of equality of shareholders in US law is evidenced by the case of Epstein v. MCA, Inc. 1173 CARREAU (Dominique) et LETRÉGUILLY (Hervé), « Offres publiques : OPA, OPE, OPR », Répertoirede droit commercial, 2012, p. 133-135. 1174 Epstein v. MCA, Inc., 50 F.3d 644, 649-668 (United States Court of Appeals, Ninth Circuit, 1995).

Principle of Shareholder Equality 618. The principle of shareholder equality in Chinese law. -

  The principle of equality of shareholders in Chinese corporate governance is recognised by the Chinese Company Law 1184 . It is understood by scholars to mean that all shareholders are treated equally according to the nature, content, and amount of the shares they hold and are protected from unreasonable unequal treatment 1185 . This encompasses both equality in the content of shares and equality in the proportion of equity 1186 .As for the design of dual-class shares, the Chinese Company Law has maintained a flexible approach since its enactment in 1993, granting such rights to the State Council, and companies cannot set them up at will through articles of association and shareholders' agreements 1187 . But it was not until 2019 that the first case of dual-class shares in China was approved by the CSRC 1188 . The relationship between the principle of shareholders equality and majority rule of capital is an important theory for the proper treatment of reasonable engagement of controlling shareholders in Chinese FHCs. The Chinese Code of Governance for Listed Companies does not specifically provide for a shareholder voting system, which means that it follows the setting of the Chinese Company Law. Under Chinese Company Law, shareholders exercise their voting rights based on the proportion of capital contribution, but exceptions can be made to the company's articles of association 1189 . A 2019 case law 1184 Article 126, Chinese Company Law. Under this clause, shares shall be issued on a fair and equitable basis and every share of the same class shall have the same rights. 1185 LIU (Junhai), op. cit., p. 96. 1186 Ibid.1187 Article 135, China Company Law 1993 Edition. According to this article, the State Council may make separate provisions to regulate the issuance by companies of other types of stocks than those provided for in this Law. 1188 DING (Na), « Exploring the System of Two-tier Shareholding Structure of Science and Technology Venture Board -Based on the First Case of Same Share with Different Rights », Gansu Finance, 1, 2020, p. 22. (丁娜: 《科创板双层股权结构制度探究-基于首例"同股不同权"案例》 ,甘肃金融,2020 年第 1 期,第 22 页) 1189 Article 42, Chinese Company Law. According to this provision, the right to vote at meetings of the shareholders' meeting is exercised by the shareholders in proportion to their capital contribution, unless otherwise provided for in the articles of association.

	619.	The relationship. -

  Andthe thesis has shown that it is reasonable for controlling shareholders to gain control, based on the principle of shareholders equality. Logically, good corporate governance is indeed effective in avoiding abuse of rights 1198 . But good governance, is it achievable? Or is it just our ideal? If it is not achievable, then how can abuse of rights be avoided? So, the question may go back to the fundamental question of what the criteria for good corporate governance really are. Reflecting on the corporate governance codes of the other jurisdictions studied, such as in France. The French code of corporate governance state that what is set out in the code is the standard of good corporate governance 1199 . In addition, the Chinese Code of Corporate Governance for listed companies sets out five criteria: sound, effective and transparent; balanced internal and external oversight; protection of shareholders' legal rights and ensuring that they are protected. In addition, the Chinese Code of Governance for listed companies sets out five standards: sound, effective and transparent; balanced internal and external oversight; protection of shareholders' legal rights and ensuring that they are treated fairly; respect for the fundamental rights of stakeholders; and enhancement of the overall value of the enterprise 1200 . So, the Code of Corporate Governance in fact explains what good See Preamble, 2020 French Corporate Governance Code of Listed Corporations. It demonstrates that the purpose of a governance code is to provide a standard of good governance. 1200 Article 3, Code of Governance for Listed Companies in China. According to this article, the governance of listed companies should be sound, effective and transparent, with enhanced internal and external checks and balances. It should safeguard the legitimate rights of shareholders and ensure that they are treated fairly, respect the fundamental rights of stakeholders and effectively enhance the overall value of the enterprise. corporate governance is. And is this good practice? A philosophical analysis of truthfulness and objectivity seems to be involved here 1201 . 'Hart's conception of social rules implicitly invokes the concept of minimal objectivity. What rules require is minimally objective, not fixed by the beliefs of particular agents, but by the convergent behavior and shared understandings of the majority of the population.'

	1197 Ibid.
	1198 OECD, « Recommendation of the Council on Principles of Corporate Governance », 2015. [Online:
	https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0413] [accessed 21 September 2020].

1199 

  Conference of State Bank Supervisors v. Office of Comptroller ofCurrency, 313 F.Supp.3d 285, 291-302. (United States District of Columbia, 2018).in hard or soft law. So, as researchers reflect on reforms in the governance of Chinese FHCs in response to controlling shareholder engagement, it should be clear to take a comprehensive view of the range of problems associated with excessive engagement by controlling shareholders, but that reforms need to be timed appropriately. In other jurisdictions, fiduciary duties are often used to explain the relationship between shareholders and management, and only US law provides for the fiduciary duties of controlling shareholders 1204 . Among the five current corporate governance codes in China 1205 , only the Code of Governance for Listed Companies and the Governance Rules for Companies Listed on the National SME Stock

	B. The Relationship between "Control" and Fiduciary Duties of
	Controlling Shareholders
	626.	Reasons for analysing fiduciary duties. -
	1201 COLEMAN (Jules L.), « Truth and Objectivity in Law », Legal Theory, 1(1), 1995, p. 33-68.

1202 ROUSSEAU (Stéphane), op. cit., p. 352. 1203 

  In contrast, the obligations of controlling shareholders are interpreted as fiduciary duties in the Chinese code of governance for listed companies 1206 . Article 63, Code of Governance for Listed Companies in China. According to this article, controlling shareholders and persons in effective control have a duty of good faith to listed companies and other shareholders. A controlling shareholder shall exercise the rights and fulfil the obligations of a shareholder in In terms of corporate governance codes in other jurisdictions, corporate governance codes are soft law, following the « comply or explain » principle 1207 . However, as explained earlier, in terms of legal effect, the Code of Corporate Governance of Chinese listed companies is a « departmental regulatory documents (部门规范性文件) » in the context of Chinese law, which is in fact a form of hard law 1208 . However, in terms of the content of the code, it does not provide for a liability regime. So how to view the effect of the controlling shareholder's fiduciary duties in the Chinese Code of Corporate Governance in these two seemingly conflicting situations? At this point the situation can be analysed from the perspective of case law and regulatory sanctions.A search of Chinese leading jurisprudence search site, 无讼案例, reveals four cases relating to the fiduciary duties of controlling shareholders, but the judges did not cite the legal basis for the fiduciary duties of controlling shareholders when making their decisions.It is confusing. However, in a 2019 administrative penalty case by the CSRC, the basis for the penalty cited the Code of Governance for Listed Companies 1209 . Although the penalty case was not for fiduciary duties against the controlling shareholder, this penalty case affirmed that the Code on Governance of Listed Companies can be used as the basis for administrative penalties. It means that the Chinese Code of Governance for Listed Companies does not use the soft law model. Therefore, it can be presumed that fiduciary obligations in Chinese listed FHCs are legally binding.However, it should be noted that the Governance Rules for Listed Companies on the NSMTS are formulated by the NSMTS, which is classified as an « industry code (行业规 accordance with the law in respect of the listed company in which he or she holds a controlling stake. Controlling shareholders and persons in effective control shall not use their control rights to undermine the legitimate rights and interests of listed companies and other shareholders, and shall not use their position of control over listed companies to obtain illegal benefits.

	627.	The binding nature of fiduciary duties. -
	1204 Ibid.	
	1205 See supra, n° 9.
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Ibid.
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CSRC Administrative Penalty Decision Letter (SZD) (中国证监会行政处罚决定书(深大通)).

  The relationship between political parties and corporate governance is indeed not a new topic. Under Chinese law, the CPC is encouraged to participate in corporate governance, particularly in stateowned enterprises (SOEs). In 2017, the Chinese government issued regulations to clarify the legal status of the CPC in the corporate governance structure of state-owned enterprises. The rights, responsibilities and working modalities of the CPC in all aspects of decision-making, Article 19, Chinese Company Law. See supra, n° 631.implementation and supervision of state-owned enterprises should be clarified 1215 . However, in other jurisdictions outside of China, it can be found that the relationship between political parties and corporate governance manifests itself in three main ways: firstly, a cooperative relationship. It was demonstrated in the case of the US when examining government controlling shareholders in the previous paragraphs 1216 . Third, the treatment of political parties in elections. The relationship between political parties and « good governance » is controversial 1217 . Political parties can win elections by making policy, rather than making policy through elections 1218 . In the field of corporate governance, the policy preferences of the left and the right are different, for example, leftist governments encourage patient or dedicated owners of capital 1219 . Nevertheless, the governance of the Chinese FHCs should respect the Chinese context; otherwise, they will only get worse because it goes beyond corporate governance to a wider range of political, economic, and cultural factors. Based on the Chinese corporate governance codes and the documents issued in relation to the governance of FHCs, it can be found that the engagement of CPC in the governance of FHCs is an issue that cannot be avoided in China and that this trend will continue in the future. Looking back at the history of corporate governance in China, this pattern has been in place since China began to focus on corporate governance. Therefore, it is necessary to examine the characteristics of CPC in the governance of FHCs in China. To fully argue this point, this section will analyse it from two perspectives. Firstly, the role of CPC in the governance of FHCs. (I) Secondly, the relationship between CPC and the protection of minority shareholders' rights. (II) 1215 Article 5, General Office of the State Council on Further Improving the Corporate Governance Structure of State-owned Enterprises (国务院办公厅关于进一步完善国有企业法人治理结构的指导意见). It is mentioned here that the legal status of party organisations in the corporate governance structure of state-owned enterprises should be clarified, and the work of party organisations should be incorporated into the statutes of state-owned enterprises, so that party organisations become an organic part of the corporate governance structure of enterprises. Corporate Governance, Competition, and Political Parties: Explaining Corporate Governance Change in Europe, Oxford, Oxford University Press, 2010, p. 57.

	1211 Article 19, Chinese Company Law. This paragraph gives a good explanation of this clause. 1212 Article 30, Constitution of the Communist Party of China (amended in 2017) (中国共产党章程(2017 修 改)). According to its interpretation, in enterprises, rural areas, organs, schools, scientific research institutes, 632. Plan. -1216 See supra, n° 125-127.
	street communities, social organisations, People's Liberation Army units and other basic units, where there are 1217 ISHIYAMA (John), « Political Parties, Democracy, and "Good Governance" », in The Political Economy
	three or more official party members, all should set up a basic-level party organisation. And companies are a of Good Governance, Michigan, W.E. Upjohn Institute, 2015, p. 35.
	type of social organisation.

1213 

Ibid. 1214 1218 BARKER (Roger M.), 1219 Ibid, p. 20.

Role of Communist Party of China 635. Two controversies. -

  In Chinese law, there is a rich legal basis for the engagement of Communist Party of China (CPC) in corporate governance, including company law and corporate governance codes, and so on 1221 . So, what role does the CPC belong to in corporate governance in China? One view sees it as a leader, for example, some scholars argue for supporting the leadership of the party committee in the corporate governance structure in state-controlled enterprises 1222 . Another view sees it as a participant, for example, some scholars have analysed the ways in which the CPC is involved in Chinese enterprises in 1220 Chapter III, TMSAFHC. See supra, n° 584. 1221 See Article 19, the Chinese Company Law. See supra, n° 631. 1222 JI (Xuhui), « Correctly Understanding the Positioning of the Responsibilities of Party Organizations in Mixed Ownership Enterprises », China Party and Government Cadre Forum, 9, 2020, p. 53. (姬旭辉: 《正确 认识混合所有制企业党组织的职责定位》 ,中国党政干部论坛,2020 年第 9 期,第 53 页) terms of political and economic participation 1223 . Both perspectives explore the governance of Chinese enterprises in general terms, rather than just for FHCs. How, then, is the role of the CPC positioned in FHCs? It should be treated differently based on SOEs and non-SOEs. Firstly, in terms of current Chinese legislation, the regulation of FHCs, which comes into force in 2020, does not specify this. Chinese company law only indicates that companies should provide conditions for the activities of the CPC but does not explain further the position of the CPC in corporate governance.Secondly, from the perspective of corporate governance codes, there are five main specific documents in Chinese current corporate governance codes 1224 . Among them, the code of governance on banking and insurance institutions is still in draft stage. And in the other four corporate governance code documents, the role of the CPC in corporate governance is not clearly explained. However, in the governance code for bancassurance structures, which is currently being developed, a distinction is made between state-owned bancassurance structures and non-state-owned bancassurance institutions. In state-owned bancassurance structures, the CPC is expected to play a leading role in corporate governance 1225 . In the case of non-state owned bancassurance institutions, the CPC plays a role in safeguarding the interests of employees, building corporate culture, and promoting state and party policies 1226 . This reflects the fact that Chinese legislators will continue to strengthen their political intervention in the governance of state-owned enterprises in the Article 14. According to this provision, private bancassurance institutions are required to establish party organisational structures and strengthen political leadership in accordance with the relevant provisions on the establishment of party organisations.

	future.
	Currently for the governance of FHCs, there are no specific corporate governance
	1223 JIANG (Daxing), « Towards Political Corporate Law ---How Party Organizations Can Participate in
	Corporate Governance », Journal of Central South University (Social Science Edition), 3, 2017, p. 29. (蒋大
	兴: 《走向"政治性公司法"-党组织如何参与公司治理》 ,中南大学学报(社会科学版),2017 年第 3
	期,第 29 页。)
	1224 See supra, p. 6.
	1225 Article 9, Code of Corporate Governance for Bancassurance Institutions (see supra, n° 9). According to
	this provision, state-owned bancassurance institutions should integrate the leadership of the CPC into all
	aspects of corporate governance and continue to explore and improve the modern financial enterprise system
	with Chinese characteristics.

1226 

Ibid,

  addition, it is important to clarify those state-owned enterprises in Chinese law currently refer mainly to wholly state-owned companies and enterprises in which state-owned capital is in a controlling position 1228 . In the FHCs, those in which state-owned capital is in a controlling position are mainly represented by state-owned companies by shares 1229 and mixed ownership FHCs in which state-owned capital is in a controlling position. Among the eight pilot FHCs currently regulated in China, five companies belong to the SOEs here 1230 .Firstly, from the perspective of internal corporate governance, it is doubtful whether 1227 See the previous section for an explanation of the concept of an FHC, supra, n° 77. 1228 WANG (Xinhong), op. cit., p. 21.1229 For the definition, see supra, n° 599. According to the Chinese Company Law, there are two types of companies: limited companies by shares, and limited liability companies (see supra, n° 605). The « stateowned companies by shares » mentioned here are one of these companies. As mentioned above (see supra, n° 6), Chinese FHCs are primarily a type of company. Therefore, the analysis of FHCs also needs to be done in the context of company law.1230 They are China Merchants Group, Shanghai International Group, Beijing Financial Holdings Group, Everbright Group and CITIC Group. The remaining three companies, including Ping An Insurance, Ant Group and Suning.com, are not state-owned enterprises.1231 Ibid.such institutional arrangements can achieve effective governance. On the one hand, there is the exploration in China of the leadership position of the CPC in the governance structure of state-owned FHCs. From a legal perspective, this itself is still in its early stages. As Chinese formal legislation on FHCs was only established in 2020, more feedback on corporate governance is still lacking. In addition, among the corporate governance documents, the leadership of the CPC in state-owned enterprises is currently only specified in the case of banking and insurance institutions, but it is still in draft form. On the other hand, according to an assessment report on corporate governance of bancassurance institutions issued by the Chinese regulator in 2021, the results of the corporate governance assessment of 1,792 bancassurance institutions show that there are currently significant problems in shareholder governance, board governance, supervisory board and executive governance, RPTs governance and disclosure in Chinese bancassurance institutions 1232 . So, when the CPC is integrated into the corporate governance of these institutions, are there improvements to these situations? To what extent has there been improvement? These were not disclosed in the assessment results. Moreover, there is a lack of such assessments in relation to the governance of FHCs.Second, there is a lack of sufficient evidence to support the role of the CPC for the sustainability success of FHCs. It can be argued that FHCs with a concentrated shareholding structure have certain advantages for sustainability success 1233 . Crédit Agricole S.A. in France affirmed the role of controlling shareholders for sustainability success in its 2020 annual report 1234 . In Chinese state-owned FHCs, the CPC can reinforce the role of the controlling shareholder in corporate governance, to ensure the implementation of state and party policies in the company, which is considered an advantage by regulators in Chinese

	636.	Evaluation and analysis. -In the current governance of FHCs in China, Chinese
	legislators distinguish between state-owned and non-state-owned companies about the role
	of the CPC in corporate governance. So, is this institutional arrangement reasonable? For an
	evaluation of this institutional arrangement, perhaps it can be discussed through the two
	objectives of shareholder rights protection, namely effective governance, and sustainable
	success 1231 .
	1232 Central People's Government of the People's Republic of China, « Overall Results of the Corporate
	Governance Supervision Assessment of Bancassurance Institutions in 2020 (2020 年银行保险机构公司治理
	监管评估结果总体情况)», 2021. [Online: http://www.gov.cn/xinwen/2021-01/23/content_5582057.htm]
	[accessed 21 September 2021].
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Ibid.
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Ibid.

Role of Communist Party of China from Four Chinese Financial Holding Companies Pilots 638. Four pilots. -

  Theoretically, there is a certain understanding of the role of the CPC in the governance of Chinese FHCs. So, how does this work in practice? Among the eight pilot FHCs in China, four are wholly state-owned companies 1236 , which are not the subject of the analysis. The thesis will be analysing the remaining four, including Ping An Insurance, Ant Group, Suning.com and Everbright Group. The thesis can analyse them according to state-owned FHCs and non-state-owned FHCs. Everbright Group is a typical example. In its shareholding structure, Central Huijin Investment Co., Ltd. has 63.16% of the shares and the Ministry of 1235 Guidance from the General Office of the State Council on Further Improving the Corporate Governance Structure of State-owned Enterprises (国务院办公厅关于进一步完善国有企业法人治理结构的指导意见). It proves the point as a whole, and it covers all the articles. 1236 These are China Merchants Group, Shanghai International Group, Beijing Financial Holdings Group, and CITIC Group. It should be noted that although CITIC Group is listed in Hong Kong, it is still a wholly stateowned company in its registration documents on the mainland.Finance of China has 36.84% 1237 . Although Central Huijin is a company, it is a wholly stateowned company 1238 . As it is not a listed company, it has only disclosed its social responsibility report 1239 . Based on its disclosures, it can be found that its corporate governance structure does not include the CPC, but it affirms the leadership of the CPC in its report 1240 . Therefore, this echoes the policy requirement for the leadership of the CPC in corporate governance in Chinese owned enterprises. However, whether the CPC becomes an integral part of an independent corporate governance structure does not seem to be reflected in the case of Everbright at present. of the Chinese Company Law do not distinguish between specific companies, but rather uniformly require companies to facilitate the activities of the CPC. In practical terms, however, non-state and foreign-invested enterprises are not active in the establishment of the CPC in corporate governance 1243 . Moreover, Chinese regulators have made a distinction between state-owned and non-state-owned enterprises regarding the role of the CPC. Then, the provisions of Article 19 of the Company Law may also need to be amended and adjusted.Otherwise, this would undermine the authority of Chinese company law as Chinese basic commercial legal system.Secondly, is there a need for a governance code for FHCs? Currently, there is no governance code for FHCs in China but given the status of Chinese FHC pilots, it has broken out of the scope of listed companies, securities companies and banking and insurance institutions, as it usually exists as a parent company 1244 . Therefore, Chinese current corporate governance codes are unable to meet the needs of FHCs. Moreover, in facing the difficult issue of the positioning of the CPC in corporate governance, it also needs to be clarified in the future code of governance for FHCs. As China is still in the early stages of research on the governance of FHCs, it is important to clarify the positioning of the CPC now, as this will reduce the influence of historical factors in Chinese past economic development and provide a good governance framework for the future governance of FHCs. Through a study of four Chinese FHCs pilots, it can be found that in Chinese law, the role of the CPC in corporate governance must distinguish between stateowned and non-state-owned enterprises. The reality is consistent with Chinese policy. But it is important to reflect on Chinese corporate governance in the early stages of building a governance framework for Chinese FHCs. Research on the Construction of Party Organizations in Non-public Enterprises, Thesis on Law, Dalian Maritime University, 2012, p. 83. (管恩琦, 《非公有制企业党的组织建设研究》 ,大连海事大 学法学博士论文,2012 年,第 83 页)1244 See the previous section for an explanation of the concept of an FHC, supra, n° 2, 6, 77.

	639. State-owned FHCs. -642. Conclusion. -1243 GUAN (Enqi),

II.

Rethinking the Role of Communist Party of China for the Engagement of Minority Shareholders 643. Reasons. -

  It has been argued that there are differences between state-owned and non-state-owned enterprises in the governance of Chinese FHCs by the CPC. However, the role of the CPC in the protection of minority shareholders' rights is ambiguous. For example, in a state-owned FHC 1245 , if the shareholding structure of the company has many minority shareholders, and the CPC is in a leadership role in the governance of the company, how does it participate in the protection of minority shareholders' rights? It is not clear. In addition, in non-state FHCs, according to the findings, the CPC mainly plays a role in safeguarding the interests of employees, building corporate culture, coordinating conflicts of interest, and promoting state and party policies 1246 . However, there is no mature governance mechanism to regulate this, and it is probably still at the slogan stage, which will need to be further clarified in the future. However, considering current trends in corporate governance in China, it is believed that a study of the CPC in FHCs is inevitable.

	644.	Plan. -In the internal governance mechanism of Chinese FHCs, the relationship
	between the protection of minority shareholders' rights and the CPC is closely linked. So,
	what role does the CPC has in the protection of minority shareholders' rights? It should be
	explained separately according to state-owned FHCs (A) and non-state-owned FHCs (B).

A.

The Role of Communist Party of China in Chinese State-owned Financial Holding Companies Governance 645. Advantages. -

  State-owned FHCs in this context mainly refer to FHCs in mixed ownership FHCs where state-owned capital occupies a controlling position. The reason is that in a wholly state-owned company, the issue of protection of minority shareholders' rights does not exist. And in a state-owned FHC by shares, the issue of protection of minority shareholders' rights is not prominent because the number of shareholders is small and1245 The main reference here is to an FHC controlled by Chinese capital in a mixed ownership company.1246 Ibid.relatively concentrated. And in mixed ownership FHCs, when the state-owned capital is the controlling shareholder, the non-state-owned shares, as minority shareholders, are in a vulnerable position in the protection of rights 1247 . So, what is the role of the CPC in a stateowned FHC? As it stands, it mainly provides a special channel of redress for the protection of minority shareholders' rights: discipline inspection and supervision.In Chinese corporate governance system, it is a special channel belonging to stateowned enterprises, and it is a form of expression of the party's organisation performing its monitoring function. According to Chinese Supervision Law enacted in 2018, discipline inspection and supervision mainly targets corruption of party members and public officials, which includes managers of SOEs 1248 . It means that minority shareholders can protect their rights by reporting directors, executives, and shareholders, to the Discipline Inspection Commission of the state-owned FHC and the State Supervision Commission.

  1247 WANG (Xinhong), op. cit., p. 20. In this book, SOEs include companies in which Chinese ownership capital is in a controlling position in mixed ownership enterprises. 1248 Article 15, Supervision Law of the People's Republic of China (中华人民共和国监察法) . According to this article, the supervisory authority supervises the managers of SOEs. 1249 Everbright Group, « Establishing Everbright Group as a World-Class FHC (把光大集团打造成世界一流 金融控股公司) », 2018. [Online: https://www.ebchina.com/ebchina/xwzx/mtbd/600003/609049/index.html] [accessed 21 September 2020].

The Role of Communist Party of China in Chinese Non-state-owned Financial Holding Companies Governance 648. Differences. -

  In Chinese law, for the protection of minority shareholders' rights, it can be found for the duty of fidelity and diligence imposed by the Chinese Company Law and the Code of Governance of Listed Companies on directors, supervisors, and managers 1252 . So, do the CPC have a duty and responsibility for the protection of minority shareholders' rights? If so, what should the duties and obligations be?It is not reflected in the company law and corporate governance codes. Therefore, this needs to be refined in the FHC governance code.Secondly, there is a lack of disclosure on the protection of minority shareholders' rights. At present, from the perspective of disciplinary supervision, the disclosure of disciplinary supervision of state-owned FHCs is general and lacks specific disclosure. For 1250 See the Everbright Group Social Responsibility Report 2020, supra, p. 373. 1251 Central Disciplinary Committee of the Communist Party of China, « Notice of the CPC China Everbright Group Committee on the Rectification and Reform of the Inspection (中共中国光大集团委员会 Article 147, Chinese Company Law. See supra, n° 394. Article 4, the Code of Governance for Listed Companies in China. According to this article, shareholders, actual controllers, directors, supervisors and senior management of listed companies should safeguard the interests of listed companies in accordance with regulatory requirements. Directors, supervisors and senior management should continue to learn and improve their ability to perform their duties faithfully, diligently and prudently.example, how many cases are there each year regarding the protection of minority shareholders' rights? How many cases have been properly dealt with? These will need to be further reformed later. The position of the CPC in a non-state-owned FHC is different from its position in a state-owned FHC. In a state-owned FHC, the CPC is more inclined to be perceived in the role of a leader 1253 . In contrast, in non-state-owned FHCs, the CPC is in the role of a general participant. This difference is also reflected in the protection of minority shareholders' rights. It can be found that in state-owned FHCs, the CPC provides a special form of protection for minority shareholder rights, although this still needs to be improved.In the case of non-state FHCs 1254 , the regulatory pilots do not have a corporate governance design such as a disciplinary committee to monitor them. So how can the CPC play a role in protecting the rights of minority shareholders? Indeed, it is something that is difficult to provide effective experience with in Chinese judicial practice at the moment. However, in 2019, the Chinese government issued a notice hoping to improve the building of party organisations in non-state enterprises 1255 . And it lacks a specific institutional design for how the CPC can play a role in non-state-owned enterprises. And back in non-state-owned FHCs, if the building of a party organisation 1256 is 1253 Ibid. 1254 Such as Ping An Insurance, Ant Group and Suning.com. 1255 Opinions of the Central Committee of the Communist Party of China and the State Council on Creating a Better Development Environment to Support the Reform and Development of Private Enterprises (中共中央、国务院关于营造更好发展环境支持民营企业改革发展的意见). It proves the point as a whole, and it covers all the articles. in the future, then the CPC can play an active role in the supervision of corporate governance. The reason is that although the CPC is not at the heart of corporate governance in a non-state-owned FHC, it still has a constraining and supervisory role over the party members in the company. Therefore, if there are members of the CPC among the controlling shareholders, directors, or senior management of the company, they are likewise subject to disciplinary supervision by the CPC. Therefore, minority shareholders can use the CPC to constrain party members in the governance of the company.

	647.	Conclusion. -In state-owned FHCs, the CPC provides a special form of protection
	for minority shareholder rights in China, but it needs to be further refined in terms of the
	responsibilities and disclosures of the CPC. It has important value for future mixed
	ownership reforms in pilot FHCs in China.
	B.	
	关于巡视整改情况的通报) », 2016. [Online:
	https://www.ccdi.gov.cn/special/zyxszt/2015dsl_zyxs/agls_2015dsl_zyxs/201605/t20160501_78345.html]
	[accessed 21 September 2020].

1252 1256 

For the meaning of party organisation, see supra, n° 631. inevitable

Rethinking the Optimisation of Governance Structures for the Engagement of Minority Shareholders 651. Explanation. -

  It would be difficult to launch such an association on a wide scale in China. However, if the CPC in non-state FHCs is to use their political influence to set up a special organisation or department in the company, it would certainly have the support of the various stakeholders.Secondly. It is in line with the scope of work of the CPC in non-state enterprises.China is currently developing corporate governance codes for banks and insurance institutions, and the draft of which mentions that the CPC should actively safeguard the legitimate rights and interests of all parties in non-state enterprises. Then minority shareholders, as an important group in corporate governance, the CPC should play a role in the protection mechanism. The role of the CPC in the protection of minority shareholder rights in non-state-owned FHCs lacks further case studies to gain support. However, considering current Chinese policy, if the CPC is inevitable, then as designers of corporate governance, non-state-owned FHCs should make full use of the political influence of the CPC to provide more opportunities for minority shareholder rights protection. §2. The governance structure of FHCs in China differs from that of other jurisdictions. And there is no conflict between the existence of a supervisory board and independent directors in the governance of a Chinese FHC. Instead, the most important purpose in Chinese corporate governance is to properly manage the relationship between controlling and minority shareholders and between shareholders and management. The thesis has analysed the relationship between controlling and minority shareholders 1257 , as well as the uniqueness of the CPC in the governance of Chinese FHCs. While it is agreed that the conflict between controlling and minority shareholders is the main conflict in the

		Third, the CPC has an advantage in protecting the rights of minority shareholders. In
	non-state-owned enterprises, the thesis has already demonstrated that controlling
	shareholders can use information asymmetry to infringe on minority shareholders' rights to
	information, rights to vote, and that the cost of defending minority shareholders' rights is
	expensive. The CPC, then, can use their political influence to provide easier access to
	minority shareholders' rights protection, which can go a long way to compensate for the
	disadvantages of minority shareholders against controlling shareholders.
	650.	Conclusion. -

1257 

See supra, n° 611-629.

1260

  See supra, n° 459-463. 1261 Interim Regulations on the Administration of Filing of Director, Supervisor and Senior Management Positions in Financial Holding Companies (金融控股公司董事、监事、高级管理人员任职备案管理暂行 规定). It proves the point as a whole, and it covers all the articles.

1262 

Ibid, Article 21. Under this provision, the PBOC and its branches assess and provide guidance on the management system for the appointment of directors, supervisors and senior management established by FHCs, and check whether the said system is effectively implemented.

  1264 See the section for a description of the evaluation of the independence of independent directors in US. See supra, n° 419-463.1265 Article 56, the Code of Governance for Listed Companies in China. Under this provision, the performance evaluation of directors and senior management is organised by the Board of Directors or its Remuneration and Evaluation Committee. Listed companies may entrust a third party to conduct performance evaluation. The performance evaluation of independent directors and supervisors is carried out by way of self-evaluation and mutual evaluation. Article 23, Measures for the Evaluation of the Performance of Directors of Commercial Banks (for Trial Implementation). Under this provision, independent directors should express an objective and impartial independent opinion on matters discussed by the board of directors and focus on safeguarding the rights of depositors and minority shareholders. 1266 Article 33, Code of Corporate Governance for Bancassurance Institutions. According to this provision, an independent director is a director who does not hold a position other than director in the bancassurance It is even though it is still in draft form and has not yet come into force. But this already indicates that the Chinese regulators will adopt more stringent standards for evaluating the independence of independent directors in prudential institutions, which is already very similar to the European model. In addition, the newly published regulations for directors, supervisors and officers of FHCs have adopted the European model. The independence of independent directors is regulated in two main areas: firstly, independent directors are regulated in terms of kinship and affiliation; secondly, independent directors cannot serve for more than six years and cannot serve in more than two FHCs 1267 .

  1267 Article 13, Interim Regulations on the Administration of Filing of Director, Supervisor and Senior Management Positions in Financial Holding Companies. Under this provision, an independent director may not serve for more than six years in aggregate in the same FHC and may serve as an independent director in at most two FHCs at the same time. 1268 Article 2, Constitution of the People's Republic of China (as amended in 2018) (中华人民共和国宪法 (2018 修正)). According to this article, all power in the People's Republic of China belongs to the people.

Article 3, Law of the People's Republic of China on State-owned Assets of Enterprises (中华人民共和国企业 国有资产法). According to this article, state-owned assets belong to the State, that is, to the entire Chinese people. The State Council exercises ownership of state assets on behalf of the State.

Rethinking the Optimisation of the Supervisory Board 662. Deficiencies of the Supervisory Board. -

  In terms of director evaluation mechanisms for state-owned enterprises, director evaluation in China relies on1269 Such as « Interim Provisions on the Administration of Filing of Appointment of Directors, Supervisors and Senior Management of Financial Holding Companies » and « TMSAFHC ».1270 These include Article 147, the Chinese Company Law; Article 4, the Code of Governance for Listed Companies in China. See supra, n° 646.1271 Article 55, Code of Governance for Listed Companies in China. Under this provision, listed companies shall establish fair and transparent criteria and procedures for evaluating the performance and performance of directors, supervisors and senior management.the regulations of the SASAC in different provinces. But so far, among the 34 local provinces in China, there are only five provinces publish their evaluation programmes on directors of state-owned enterprises 1272 . Thus, whether listed or unlisted, whether SOEs or non-SOEs, in the case of FHCs, China now lacks an effective evaluation mechanism for directors' loyalty and diligence, which may be one of the reasons for the criticism of corporate governance in In the future the evaluation of the duty of loyalty and diligence of executive directors should be optimised in the following ways: firstly, the specific content of the duty of loyalty and diligence should be clarified. Although it can be found that these two duties of directors are widespread in Chinese law. But what do they mean in concrete terms? This lacks detailed guidance. It can lead to a dilemma in the evaluation mechanism. Second, China should establish a soft law mechanism for corporate governance codes. These include the Interim Measures for the Evaluation of External Directors of Enterprises under the Control of Beijing Municipality (北京市管企业外部董事评价暂行办法), the Measures for the Evaluation of the Board of Directors and Directors of Pilot Enterprises of the Board of Directors of Henan Province (for Trial Implementation) (河南省董事会试点企业董事会、董事评价办法 (试行)), the Measures for the Evaluation of the Board of Directors and Directors of Enterprises under the Direct Control of the Shenzhen State-owned Assets Supervision and Administration Bureau (for Trial Implementation) (深圳市国有资产监督管理局直管 企业董事会及董事评价办法(试行)), the Work Plan for the Evaluation of External Directors and the Assessment of External Supervisors of Enterprises under the Control of Shandong Province in 2008 (2008 年 度山东省管企业外部董事评价及外派监事考核工作方案), the Measures for the Evaluation of the Board of Directors and Director Evaluation Measures (for Trial Implementation) (江苏省属国有独资公司董事会及董 事评价办法(试行)). They prove the points as a whole, and they cover all the articles. In the Chinese corporate governance structure, unlike in other jurisdictions, the supervisory board is jointly responsible for the supervisory function of the company with the system of independent directors. It is a break from the traditional « one tire » and « two tires » structure design. The legislative intent was to strengthen the oversight of corporate governance and thereby protect the rights of minority shareholders. However, since the introduction of this system in Chinese company law in 1993, its role in corporate governance has not been reflected and this has remained virtually unchanged in successive amendments to the company law 1274 . This has led to several embarrassing phenomena. For example, in commercial banks, the supervisory board is ultimately responsible for the evaluation of the directors 1275 . But if the role of the supervisory board is a sham, how can the impartiality of the directors' evaluation be ensured? How can the rights of minority shareholders be protected? In the current regulatory scheme for the governance of FHCs in China, there is little provision for a supervisory board. Then, in the absence of regulation and the lack of a disciplinary mechanism for corporate governance, the protection of minority shareholders' rights in Chinese FHCs is already facing a very dangerous situation. Its issue should be given sufficient attention as the draft amendment to the Chinese Company Law has been issued in 2021 and it will soon have a new version. Along with the reform of the governance of FHCs in China, the reform of the supervisory board system is a very important topic. In exploring this aspect, it is important to focus on two aspects, mainly encompassing the issue of the independence of the supervisory board (A) and the monitoring of the supervisory board. (B) 1274 MA (Gengxin), « An Exploration of the Change in the Institutional Structure of the Supervisory Board in the Context of the Revision of the Company Law », Journal of Shanghai Law School of Politics and Law (Rule of Law Series), 2021, p. 1. (马更新: 《公司法》修订语境下的监事会制度架构变革探析》 ,上海政法学院 学报(法治论丛),2021,第 1 页) 1275 Article 5, Measures for Evaluating the Performance of Directors of Commercial Banks (for Trial Implementation). Under this provision, the supervisory board of a commercial bank is ultimately responsible for the evaluation of the performance of directors, and the banking supervisory authority supervises the evaluation of the performance of directors of commercial banks.

	China 1273 .
	660. Reforms. -663. Plan. -

« Comply or explain » is a good disclosure principle, which would allow for widespread scrutiny of the transparency of directors' performance, and China should explore the soft law route in its corporate governance regime to implement this principle in the future.

661.

Conclusion. -Chinese FHCs still lack clear and detailed evaluation mechanisms for directors' duties of loyalty and diligence. In future proposals, Chinese regulators should clarify the specific meaning of these two obligations in the governance of FHCs and try to improve the transparency of the evaluation of directors' performance through the soft law path, accepting the supervision of minority shareholders and protecting their rights. 1272 1273 ZHAO (Xudong), « Controlling Shareholders in Corporate Governance and Their Legal Regulation », op. cit., p. 92.

II.

A.

The Optimisation of Independence of the Supervisory Board Members 664. Importance. -

  Provisions for the independence of the supervisory board are missing from the current regulatory and corporate governance documents issued by China on FHCs.However, from the eight FHC regulatory pilots currently issued in China, the supervisory boards have been established in six of the FHC pilots. In addition, Beijing Financial Holdings Group does not disclose its corporate governance structure, so it is impossible to judge. In contrast, China Merchants Group has only a board of directors and management and no supervisory board in its corporate governance structure, which is due to its location in Hong Kong and the adoption of the Hong Kong corporate governance model 1276 .Therefore, a supervisory board is common in FHCs in mainland China. It is also in line with the Chinese Company Law for limited liability companies and companies limited by shares 1277 . So, why does the thesis emphasise the independence of the members of the Supervisory Board?There is a lack of safeguards for the independence of the members of the supervisory board in Chinese corporate governance. The coexistence of a supervisory board and independent directors in Chinese corporate governance is an important Chinese characteristic. Why is the independence regime of the supervisory board not regulated in detail in Chinese corporate governance? Many existing studies in the literature support the idea that the supervisory board should remain independent, but no explanation is given for these designs by the Chinese legislator in the first place. There are perhaps too many subjective and historical reasons for this. So, after being revised in 2018, the Chinese code of governance for listed companies remains encouraging for the independence of the supervisory board but does not give detailed guidance 1278 . However, it has been also noticed1276 The China Merchants Group is very special in China. At present, its sole shareholder is the State Council of China, but it is based in Hong Kong. Therefore, it exists as an FHC in the form of a parent company, which is acceptable under the corporate governance structure of Hong Kong. 1277 Article 51, Chinese Company Law. According to this provision, a limited liability company shall have a supervisory board with not less than three members. A limited liability company with a smaller number of shareholders or a smaller company may have one or two supervisors and no supervisory board.

1278 

Article 45, Code of Governance for Listed Companies in China. According to this article, the Supervisory

  1280 See Ping An Insurance Annual Report 2020, supra, p. 184. 1281 Article 21, the Interim Provisions on the Administration of Filing of Appointment of Directors, Supervisors and Senior Management of Financial Holding Companies. Under this provision, the PBOC and its branches assess and provide guidance on the management system for the appointment of directors, supervisors and senior management established by FHCs, and check whether the said system is effectively implemented.

Chapter 1

  This chapter examines the internal mechanisms for the protection of shareholders' rights in Chinese FHCs, focusing specifically on shareholder governance, including both controlling shareholder engagement and minority shareholder rights protection. In terms of controlling shareholder engagement, the main problem of Chinese FHCs is excessive engagement of controlling shareholders, which has been demonstrated in both listed and unlisted companies. On this basis, future Chinese FHCs should limit the engagement of controlling shareholders, which incorporates Chinese mixed ownership reform. Whether it is a state-owned FHC by shares or a non-state-owned mixed-ownership FHC, they should adopt different strategies in terms of limiting the participation of controlling shareholders. It should be noted that although the thesis has analysed the excessive engagement of controlling shareholders in Chinese FHCs from the perspective of listed and unlisted companies, it has proposed corresponding solutions from the perspective of shareholding structure and have not presented separate scenarios for listed and unlisted companies. In both state-owned FHCs by shares and non-state-owned mixed-ownership

	670.	Statement. -

Rethinking the Digital Transformation in Chinese Traditional Financial Holding Companies Governance 673. The concept of digital transformation

  In the face of the impact of new technologies on corporate governance, traditional FHCs and Internet FHCs have different coping strategies. While traditional FHCs should achieve digital transformation, Internet FHCs need to pay more attention to other stakeholders in corporate governance. 1293 . However, there is no definition of this term by legislators. Scholars have different views on this, for example, digital transformation is the full application of digital technology in organisations 1294 . Some scholars also consider digital transformation to be the building of a digital business model through the development of digital technologies 1295 . Thus, it can be understood for digital transformation as the introduction of digital technologies in traditional companies and the gradual reform of corporate governance and business operations. It represents a process of governance reform.

	Section I -674. The

. -« Digital transformation » is a term that has received a lot of attention, but it is not a specific legal term. However, it can often be found in legal documents in different jurisdictions. For example, in France, a regulation was passed in 2019 to create a special organisation responsible for digital transformation, namely la Direction interministérielle du numérique 1291 . A US jurisprudence in 2012 linked the digital transformation of companies to intellectual property and financial statements 1292 . The Chinese SASAC published a typical case on the digital transformation of state-owned enterprises in 2021

relationship between digital transformation and the protection of shareholders' rights. -

  Furthermore, how does the digital transformation of traditional FHCs relate to the protection of shareholder rights? First, digital transformation is an important way to protect shareholder rights. For Chinese FHCs in which the government is the controlling or sole shareholder, digital transformation is not only an important way to protect shareholder rights, but also a national strategy. In 2020, Chinese SASAC started to promote the digital transformation of state-owned enterprises by means of administrative legislation 1296 . Secondly, the protection of shareholders' rights is the purpose of the digital transformation of FHCs. In the context of new technologies, digital transformation aims precisely to encourage long-term shareholder engagement and to achieve sustainable development of shareholder rights.

	675.

Plan. -To fully argue this point, this thesis will detail the reasons for the transformation of traditional FHCs in the context of new technologies ( §1) as well as the ways in which the transformation is taking place ( §2). §1.

The Reasons for the Digital Transformation 676. Basis of analysis. -

  There are many explanations for the reasons for digital transformation and here the thesis will focus the arguments only on the protection of shareholder rights and corporate governance in FHCs. And the digital transformation of FHCs is an important way to protect shareholder rights in the technological age. And to realise shareholder rights, traditional Chinese FHCs should focus on improving their competitiveness to ensure long-term shareholder engagement and realise their rights to dividend. The reason why the thesis is advocating the digital transformation of governance In the Chinese FHCs pilots, the government-led digital transformation is mainly aimed at wholly state-owned companies and state-owned companies by shares 1300 . The main role of the government in the digital transformation of state-owned enterprises consists of six aspects 1301 . First, the SASAC provides guidance. Due to the special nature of wholly state-owned companies and state-owned companies by shares 1302 , this guidance may take the form of administrative intervention in business decisions. Government intervention in this case is at the same time the engagement of shareholders. Secondly, an online assessment of the organisation's digital transformation.China has now launched a digital transformation service platform for SOEs, which will provide advice on transformation 1303 . In 2021, the SASAC has selected a total of 100 typical cases for other SOEs to follow 1304 . Fourthly, it will promote the construction of a collaborative innovation platform for digital transformation. This will promote cooperation between different enterprises. Fifth, it will promote a system of responsibility for the digital transformation of SOEs by the « one hand ». In Chinese law, the head of a SOE is usually the Secretary-General of the Party Committee (Party group), the Chairman of the Board of create a fair, healthy and healthy competition mechanism, it is necessary to effectively comply with the Cybersecurity Law, protect data security and user privacy, and improve the work related to the transfer of training and re-employment of disadvantaged groups in the digital transformation of enterprises. 1300 For their definitions, see supra, n° 599. Currently there are only five, including Everbright Group, CITIC Group, China Merchants Group, Shanghai International Group and Beijing Financial Holdings Group. 1301 See « Notice on Accelerating the Digital Transformation of State-owned Enterprises » and refer to all six points. 1302 For their definitions, see supra, n° 599.

	679.	Plan. -An analysis of Chinese corporate governance digitisation policies reveals
	two types: government-led (A) and company-led (B).
	A. The Policies on the Government-led Digital Shareholders' Rights
	Protection
	680. Policy performance. -1303 Digital Transformation Service Platform, « Digital Transformation in State-owned Enterprises (国有企业
	Press, 2020, p. 460. (王松奇: 《银行数字化转型:路径与策略》 ,北京,机械工业出版社,2020 年,第 数字化转型专题) », 2021. [Online: http://gq.dlttx.com/] [accessed 21 September 2020].
	460 页)	

1296 Notice on Accelerating the Digital Transformation of State-owned Enterprises (关于加快推进国有企业 数字化转型工作的通知). It proves the point as a whole, and it covers all the articles. 1304 Notice on the Release of Typical Cases of Digital Transformation of State-owned Enterprises in 2020 (关 于发布 2020 年国有企业数字化转型典型案例的通知). It proves the point as a whole, and it covers all the articles.

1305

  Notice of the General Office of the CPC Hubei Provincial Committee and the General Office of the Hubei Provincial People's Government on the Issuance of the Opinions on the Prevention and Control of Integrity Risks in State-owned Enterprises in Hubei Province and Five Supporting Systems (中共湖北省委办公厅、 湖北省人民政府办公厅关于印发《湖北省国有企业开展廉洁风险防控工作的意见》及五个配套制度的 通知). It proves the point as a whole, and it covers all the articles.

1306 

Ibid.

1307 

China Merchants Group Social Responsibility Report 2020, supra, p. 373.

1308 

Ibid.

1309 

See supra, n° 639.

The Policies on the Company-led Digital Shareholders' Rights Protection

  . -The Chinese government has made provisions for the digital transformation of SOEs in 2020. This approach has some advantages in terms of corporate governance. Therefore, FHCs must respond to the trend towards digitalisation of corporate governance. to digital transformation and are more efficient at digital transformation of corporate governance. Secondly, they use the power of shareholders and investors to help companies achieve digital transformation. Take Ping An Insurance for example, a very typical pilot mixed-ownership FHC in China. According to its disclosure, it has done active exploration in the digital transformation of shareholder rights protection. A typical example is the creation of a financial technology company, OneConnect (金融壹账通), through an associate company. It is a FinTech platform and is already listed on the NYSE in 2019, accepting investments from global investors and fulfilling its disclosure obligations to shareholders regarding digital transformation 1311 . For Chinese FHCs which is more effective in protecting shareholder rights, the government-led or company-led drive to digitise corporate governance? It is a complex question, as the types of shareholders are not the same. When the government is a

	685.	Comparison. -
	683.	Policy performance. -In non-state owned mixed FHCs, the trend towards
	digitalisation of corporate governance differs somewhat from the government-led model.
	Firstly, regulators have not issued specific guidance on the digitalisation of corporate
	governance in non-state FHCs. Secondly, the digitisation of corporate governance by non-
	state FHCs is more likely to be perceived as a business decision. Therefore, in non-state
	mixed ownership FHCs, government policy on digital transformation is only encouraging
	and supportive, without much intervention 1310 . The process relies more on business decisions
	in the governance of the FHC.
	684.	Advantages. -Within the overall digital trend of corporate governance in China,
	there are several advantages to company-led digital transformation for the protection of
	shareholders' rights. It manifests itself in two main ways. Firstly, they are more active and

B.

1310 See Outline of the Fourteenth Five-Year Plan for National Economic and Social Development of the People's Republic of

China and Vision 2035 (supra, n° 371)

. sensitive shareholder, it is more focused on long-term interests; but natural person as minority shareholders is more concerned with short-term returns. So, if you look at the rights to dividend, the company-led model is more quickly validated, as evidenced in the case of Ping

  companies to improve new technologies and develop new products 1319 . Therefore, Chinese law is supportive of corporate governance to improve competitiveness through technological improvements. Ping An Insurance is committed to becoming the largest Internet insurance services group in China through digital transformation and building a healthcare services ecosystem 1320 . It could bring substantial and stable returns for shareholders' future investments. Article 15, Chinese Anti-Monopoly Law. According to this provision, the circumstances that do not constitute regulated monopoly agreements include seven types, among which monopoly agreements for the improvement of technology, research and development of new products will not violate China's anti-monopoly law. 1320 See Ping An Insurance Annual Report 2020, supra, p. 184. 1321 Notice on the Release of Typical Cases of Digital Transformation of State-owned Enterprises in 2020 (关 于发布 2020 年国有企业数字化转型典型案例的通知). It proves the point as a whole, and it covers all the articles.

	690.	Effectiveness analysis.

-It can be found that both governments and FHCs are looking to improve their international competitiveness by digitally transforming the governance of traditional FHCs, but can this really be a reality? Or is it just a slogan? There are two questions to ponder here: firstly, can digital transformation be achieved? Second, if it does, how much of a competitiveness boost will it be? To begin with, the digital transformation of Chinese traditional FHCs is achievable. And Chinese SASAC has announced 100 typical cases of digital transformation of state-owned enterprises for 2020 1321 .

It does not include the pilot FHCs, but the thesis has seen two cases of digital transformation in Chinese state-owned commercial banks and insurance groups 1322 . So, they provide a reference for the future digital transformation of FHCs. Next, there is doubt about the extent 1318 Ibid. 1319 1322 China Pacific Insurance (Group) Corporation's « Tai Bao e-Agricultural Insurance Digital Operation and Management Platform » and Chongqing Rural Commercial Bank's « Intelligent Digital Platform for Perception and Cognitive Capability » (中国太平洋保险(集团)股份有限公司的"太保 e 农险数字化运营管理平 台"以及重庆农村商业银行股份有限公司的"面向感知认知能力的银行智能数字化平台").

  In the short term, there are some difficulties for Internet FHCs expecting to surpass traditional FHCs. For example, according to the list of Chinese top 500 companies in 2020, Ping An Insurance is ranked No. 4 in China, while Ant Group, a pilot internet FHC, has not yet been reflected in that ranking 1326 . In the face of competitive pressure from Internet FHCs, traditional FHCs should improve their competitive differentiation from the perspective of protecting the rights of shareholders. There are also good reasons why traditional FHCs should embrace the trend in the face of the overall digital transformation. have already entered a cashless society. It is only since 2013 that China has seen a rapid growth in mobile payments 1333 , which is driving Chinese society towards a cashless society. It has also led directly to the rise of the Ant Group, a pilot internet FHC in China. Therefore, the development of new technologies has the potential to provide a new path model for the development of traditional FHCs in China.

	694. Conclusion. -1325 Chinadaily, « 2020 China Top 500 Companies List Released (2020 中国企业 500 强榜单发布) », 2020.
	[Online: http://www.ce.cn/xwzx/gnsz/gdxw/202009/28/t20200928_35833821.shtml] [accessed 21 September
	2021].

On the other hand, in some specific businesses, traditional FHCs look to digital transformation to improve competitiveness. It remains doubtful. For example, in the mobile payment sector, Ant Group will exist for a long time as the main mobile payment provider in China, and it will be difficult for other FHCs to surpass it in business soon. Therefore, traditional FHCs, as represented by Ping An Insurance, are pursuing a differentiated competitive advantage 1327 . It is also in line with the importance attached to shareholders' rights to dividends. 1326 Ibid.

1327 

See Ping An Insurance Annual Report 2020, supra, p. 184. cities

  So, how to innovate in the face of digital transformation when researchers are talking about innovation in corporate governance structures? Is it to recreate a new corporate governance structure? Clearly not. There are two reasons for this: firstly, for a digital corporate governance structure, this need is urgent. And digital technology is changing so rapidly that, in the process of digitisation, the reform of corporate governance must also respond to it as quickly as possible. And new models need be time-tested. It does not correspond to the reality of the situation. Secondly, the current corporate governance structures that are predominantly applied in China and in other jurisdictions have been proven to be effective repeatedly, and it does not be needed to reinvent a model, which means that it needs to innovate on existing models.

1341

  Articles 45, Code of Corporate Governance for Bancassurance Institutions. See supra, n° 664.1342 They include seven items: (i) material connected transactions; (ii) nomination and appointment of directors and appointment and dismissal of senior management; (iii) remuneration of directors and senior management; (iv) profit distribution plan; (v) appointment of external auditors; (vi) other matters that may have significant impact on the legitimate rights and interests of banks and insurance institutions, small and medium shareholders and financial consumers; (vii) laws and regulations, regulatory requirements or other matters stipulated in the Articles of Association of the Company.1343 Articles 41, Code of Corporate Governance for Bancassurance Institutions. According to this provision, independent directors should perform their duties in good faith, independently and diligently, and effectively safeguard the legitimate rights and interests of banks and insurance institutions, small and medium-sized shareholders and financial consumers.1344 Ibid.1345 They include Code of Governance for Securities Investment Fund Management Companies (for Trial Implementation), Code of Governance for Securities Companies (2020 Amendment), Code of Governance for Listed Companies (2018 Amendment), Rules on Governance of Listed Companies on the National SMEs Stock Transfer System.

  According to the disclosure in Ping An Insurance's 2020 annual report, its corporate governance structure consists of a general meeting of shareholders, a board of directors, a supervisory board and an executive committee. The executive committee is the highest executive body under the board of directors. And the technology development committee is set up in the executive committee, so it is in line with the provisions of the governance code for listed companies in China. And in addition to this, there are many specialized committees within the executive committee1351 . It shows that specialised committees play a very important role in the corporate governance of Ping An Insurance. It should be a role model for the future digital transformation of traditional FHCs in China.

	704.	The effect. -What is the role of specialised committees in protecting the rights of
	shareholders in FHCs during digital transformation?

  1351 See Ping An Insurance Annual Report 2020, supra, p. 184.1352 Article 34, Code of Governance for Listed Companies in China. According to this provision, listed companies shall establish a system of independent directors in accordance with the relevant provisions. An independent director shall not hold any position in a listed company other than that of a member of a specialized committee of the board of directors. associated with the digital transformation, which safeguards the shareholders' right to dividends and their long-term engagement. It can be demonstrated by the case of Ping An Insurance. Its executive committee is primarily responsible for the company's risk management, and the technology development committee, which is responsible for the digital transformation, also plays an important role in risk management 1353 . Different companies may have different attitudes regarding this design, which is based on the actual situation of different FHCs. So, should the use of such a system be left to the discretion of the company or should it be incorporated into a corporate governance code or introduced through other regulatory regimes? And it may make a difference. It is mainly reflected in the differences between wholly state-owned FHCs, stateowned FHCs by shares and non-state-owned mixed ownership FHCs. In the first two cases, the Chinese regulator might use an administrative approach to intervene. And at this point, administrative intervention is almost the same outcome as a shareholder vote. After all, in a wholly state-owned FHC, the government is the only shareholder. And in a state-owned FHC by shares, the government is also in the role of the controlling shareholder, as in the case of Everbright Group 1354 .And in the non-state-owned mixed ownership FHCs studied, especially in listed FHCs, it should be up to the board of directors and the AGM of shareholders to decide on whether to set up a specialised committee about digitisation, which should be a major decision for the company 1355 . It is possible to look at the history of the development of Chinese corporate governance codes. And an open attitude towards the design of specialised committees was adopted in Chinese governance codes for listed companies both in 2002 and 1353 See Ping An Insurance Annual Report 2020, supra, p. 184. 1354 Ibid.1355 Article 65, Code of Governance for Listed Companies in China.

	705.	Reflection. -

  . -In the governance of FHCs in China, specialised committees can play 1356 Ibid, Article 38. See supra, n° 703. 1357 Ibid. 1358 Article 52, Code of Governance for Listed Companies in 2002.

Improve the FinTech Infrastructure 707. A theoretical explanation of FinTech Infrastructure. -

  In the process of digitalisation, traditional FHCs lack adequate FinTech infrastructure compared to Internet FHCs 1360 . And while there does not seem to be a uniform legal definition of the concept of FinTech infrastructure, there has been some exploration of the concept, both at a theoretical and practical level. From a theoretical perspective, in 2017, the Governor of the Bank of England, Mark Carney, proposed two concepts for FinTech infrastructure: the right soft infrastructure and the right hard infrastructure, and raised several questions to ponder in response to the issue. For example, it is important to think about the impact of FinTech infrastructure on systemically important markets and how it differs from traditional financial infrastructure 1361 . French commercial law scholars argue that AI will be an important tool for achieving corporate social responsibility and suggest that the EU's efforts in infrastructure 1362 . However, there is no direct description of FinTech Infrastructure. From the perspective of Chinese law, in 2019, the People's Bank of China published a plan on FinTech, which refers to the development of FinTech infrastructure 1363 . Through a generalised analysis, it mentions three main categories of FinTech infrastructure: laws and 1360 Article 2, Notice on Accelerating the Digital Transformation of State-owned Enterprises (关于加快推进 国有企业数字化转型工作的通知).

	1361 CARNEY (Mark), « Building the Infrastructure to Realise FinTech's Promise », 2017, p. 4-7. [Online:
	https://www.bankofengland.co.uk/speech/2017/building-the-infrastructure-to-realise-FinTechs-promise]
	[accessed 21 September 2021].
	1362 Council of Europe, « SDG 9: Build resilient infrastructure, promote sustainable industrialization and foster
	innovation », 2020. [Online: https://www.coe.int/fr/web/un-agenda-2030/goal-9] [accessed 21 September
	2021].

1363 Chapters 2-3, the Financial Technology (FinTech) Development Plan (2019-2021) (金融科技(FinTech) 发展规划(2019-2021 年)).

A Typical Case: Ping An Insurance 711. The role of the case. -

  FinTech infrastructure is a novel concept, and it may depend more on practical exploration as to what exactly it encompasses. The law should play an adequate role in the development of infrastructure for FHCs, as evidenced by the definition of FinTech infrastructure in Chinese policy 1368 . It has also been identified from the 2019 UK jurisprudence that FinTech infrastructure may be controversial in commercial practice 1369 .But from a company law or corporate governance perspective, these are not yet sufficient to justify legislative concerns. And it is important to consider society rather than a particular interest group when making rules 1370 . So, with laws and standards as part of the FinTech infrastructure, more cases will be needed to inform the development and improvement of laws and corporate governance codes. Ping An Insurance defines itself as « a leading international technologybased personal financial and lifestyle services group » 1372 . It is the recognition of the digital transformation. Firstly, it has improved the legal protection of its FinTech infrastructure by actively applying for FinTech patents. According to its disclosure, a total of 10,029 FinTech patents were added in 2020 and it now has a total of 31,412 patents on all technologies 1373 . It has become the number one in the world in terms of FinTech patents 1374 . Secondly, it focuses on enhancing its intangible assets in FinTech. It is actively competing in the global FinTech infrastructure and was awarded the « World's Best Digital Bank 2020 » by Euromoney in 2020, which will continue to establish its market position in FinTech 1375 .Thirdly, it is focused on FinTech research and development. It has developed several FinTech platforms, including a blockchain application for insurance, an online lending platform based on big data, and a smart risk control platform, and so on 1376 . Fourth, it attaches importance to investment in FinTech infrastructure. A typical example is its wholly owned subsidiary, OneConnect (金融壹账通), which is listed on the New York Stock Exchange in Finally, FinTech infrastructures prevent shareholder rights from being compromised by intellectual property disputes. As a type of FinTech infrastructure, the legal system plays an important role. In companies, compliance and intellectual property protection are good tools for this. Ping An Insurance filed 10,029 FinTech patents in 2020 alone 1383 . It will create ongoing value for shareholders and freedom from legal risk at a time when FinTech is still in an exploratory stage of development.

	712.	Ping An Insurance. -Ping An Insurance is a very typical case in Chinese current
	regulatory pilots of traditional FHCs in terms of FinTech infrastructure development.
	Moreover, it serves as a mixed-ownership FHC, which is a reference for the future
	transformation of Chinese wholly state-owned companies and state-owned companies by shares 1371 . Conclusion. -As a regulatory pilot for FHCs in China, Ping An Insurance has already done a lot of efficient exploration of FinTech infrastructure, which will continue to In 2020, 714. protect shareholders' rights and provide a good experience for FinTech to improve the
	governance of FHCs.

More specifically, this section explores mainly traditional FHCs in a non-state mixed ownership model. The reasons for this are several: firstly, in the construction of the internal governance mechanism of an FHC, it does not be focused on the wholly state-owned FHC because it is more in need of regulation. Secondly, among non-state-owned mixedownership FHCs, traditional FHCs, represented by Ping An Insurance, have made good attempts.

A.

B.

The Theoretical Explanation in the Context of Mixed Ownership Reform 715

  While Ping An Insurance provides a good case study, it is not necessarily appropriate for all traditional FHCs in China. The main reason is that in other traditional FHC pilots in China, the shareholding structure is highly concentrated, including wholly state-owned companies and state-owned companies by shares 1384 . Their development in terms of FinTech infrastructure differs from that of Ping An Insurance, which has a decentralised shareholding,

. Problems. -Ping An Insurance is a representative mixed-ownership FHC among the current FHCs in China and a role model for traditional Chinese FHCs in terms of digital transformation. Its corporate governance practices in relation to FinTech infrastructure have also led to think more deeply. Then, how traditional FHCs should respond to the development of FinTech infrastructure in the context of Chinese mixed ownership reform?

  In a document of the Chinese State 1430 SHU (Guoying), op. cit., p. 67. 1431 JIANG (Jianxiang) and LI (Yilun), « On the role of company articles of association in the participation of party organizations in the governance of state-owned enterprises », Journal of Central South University (Social Science Edition), 3, 2017, p. 38. (蒋建湘和李依伦: 《论公司章程在党组织参与国企治理中的作用》 ,中南 大学学报(社会科学版),2017 年第 3 期,第 38 页)

1432 

Ibid.

  于违反财经纪律的审计规定), « Compliance Standards for Auditing the Financial and Accounting Work of Ministry of Home Affairs » (民政部单位财会工作审计合规标准). And they prove the points as a whole, and they cover all the articles.1452 The Bank of China Accountability for Compliance with the Law (中国银行依法合规经营责任制). It proves the point as a whole, and it covers all the articles. 1453 They include « Guidelines for Assessing the Effectiveness of Compliance Management of Securities Companies » (证券公司合规管理有效性评估指引), « Circular of the General Office of the State Council on Further Strengthening Trade Policy Compliance» (国务院办公厅关于进一步加强贸易政策合规工作的通 知), « Measures for Compliance Management of Insurance Companies» (保险公司合规管理办法), « Implementation Guidelines for Compliance Management of Securities Companies» (证券公司合规管理实施 指引), « Compliance Management of Enterprises' Overseas Operations» (企业境外经营合规管理指引), « Guidelines on Compliance Management of Enterprises' Overseas Operations and Guidelines on Compliance Management of Central Enterprises (for Trial Implementation) » (中央企业合规管理指引(试行)), « Measures on Compliance and Prudent Operation Assessment of Banks' Foreign Exchange Business » (银行外 汇业务合规与审慎经营评估办法), « Guidelines on Anti-monopoly Compliance of Operators » (经营者反 垄断合规指南), « Measures on Compliance Management of Securities Companies and Securities Investment Fund Management Companies » (证券公司和证券投资基金管理公司合规管理办法). And they prove the points as a whole, and they cover all the articles. 1454 Article 2, TMSAFHC. See supra, n° 6.corporate compliance development in China. And the reason why China has paid close attention to corporate compliance after 2012 is closely related to the global trend of prudential regulation after the 2008 financial crisis. For example, the Dodd-Frank Act enacted in the US in 2010 has driven the further development of the corporate compliance regime. Since then, some international organisations have awarded corporate compliance into their corporate governance systems 1455 . By analysing Chinese corporate compliance regime and development history, it can be found that although China does not have a specific compliance standard for FHCs, a system of compliance standards for subsidiaries of FHCs has been built up under Chinese law. So, at this point, for the technical compliance standards for Internet FHCs, there are two main questions: first, is it better to use the existing compliance standards directly or to specifically develop technical compliance standards for Internet FHCs? Secondly, can an Internet FHC develop its own technical compliance standards through its internal corporate governance mechanisms?In relation to the first issue, it can be found that there is a need to develop a dedicated technical compliance standard. When it is determined that a dedicated technical compliance standard is developed, that standard is no longer limited to Internet FHCs, as traditional FHCs will also face technical compliance issues. And the reason why the thesis advocates the development of a dedicated technology compliance standard is because there is still a lack of technology compliance standards suitable for FHCs from Chinese current overall corporate compliance regime. Thankfully, Chinese legislators seem to be aware of the issue, and in 2021 the CSRC issued a regulatory act on information technology management for securities and fund operators 1456 , which seems to be on the way to technology compliance. But for Internet FHCs, which also involve commercial banks, insurance companies and other 1455 CHEN (Ruihua), « On the Nature of Corporate Compliance », Journal of Zhejiang Gongshang University, 1, 2021, p. 52. (陈瑞华: 《论企业合规的性质》 ,浙江工商大学学报,2021 年第 1 期,第 52 页) 1456 Information Technology Management Measures for Securities and Fund Operators (证券基金经营机构 信息技术管理办法). It proves the point as a whole, and it covers all the articles.

	747.	The choice of standards. -

The Implementation of Technology Compliance Standards 749. Binding force. -

  In this regard, the importance of compliance has been demonstrated in 2017 when the Chinese technology company ZTE was penalised for compliance issues in its investments in the US 1457 .For the second question, Internet FHCs can develop technical compliance standards through internal corporate governance mechanisms. There are already precedents for this in the context of Chinese law, for example, the Bank of China already developed corporate compliance standards from a corporate governance perspective in 1999 1458 . Therefore, in the absence of specific provisions on technical compliance standards in the current Chinese law, Internet FHCs can refer to ISO 37301 in their corporate governance to improve the internal governance of technology compliance and to protect the rights of shareholders. In the Chinese law, it is important for a technology compliance standard for Internet FHCs. Until a unified regulatory standard is enacted, an Internet FHC can develop and disclose technical compliance standards in terms of corporate governance mechanisms. ISO 37301 can be used as a reference for internal standards for FHCs. The binding nature of a technical compliance standard is an issue that can be confusing. European scholars consider it to be similar to soft law at this stage, but in the course of its development it is gradually converted from national law to European It proves the point as a whole, and it covers all the articles. directives, at which point it becomes hard law and businesses need to pay sufficient attention to it 1459 . Indeed, if the thesis looks at the content of compliance, it is usually the understanding that it should comply with the law, as evidenced by corporate governance codes in other jurisdictions 1460 . Therefore, Internet FHCs are obliged to comply with these provisions, as the legal requirements for technical compliance standards are legally binding.In accordance with the principle of « comply or explain », compliance with the corporate governance code is not legally binding. So, does it mean that compliance statements with the code are also subject to soft law effects? It requires to look again at the binding nature of corporate governance codes. Most corporate governance codes are a « recommendation », which is soft law in nature. Some jurisdictions have corporate governance codes that explicitly state that all provisions are soft law, such as France and the UK. Therefore, for technical compliance standards, if there are already national laws and regulations governing this, then it is undoubtedly legally binding. However, if it is not specifically regulated by national laws or regulations, or if it is a corporate governance code or a company-designed compliance standard, then it is not legally enforceable.So, how binding are technical compliance standards in Chinese law? Firstly, for those technical compliance standards that have been or will be explicitly set out in laws and regulations, it falls under the binding category of hard law; secondly, technical compliance standards set out in corporate governance codes are also hard law. Secondly, the technical compliance standards stipulated in the code of corporate governance are also legally binding, as it is already explained that the code of corporate governance in China is more recognised as hard law than soft law. According to scholarly research, the articles of association can be used as a basis for judges' decisions 1461 . The implementation of technical compliance standards is dependent on the governance structure of the company. In an Internet FHC, how should its
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  . -Why is it important to make disclosures about technology compliance in an Internet FHC? It is an important way to protect shareholders' rights and increase transparency in the context of new technologies. With the use of technologies such as AI and blockchain in corporate governance, « black boxes » have become the focus of attention. The thesis has already demonstrated the limitations of new technologies in corporate governance, and the EU has established the right to explanation for data regulation 1474 . So, while technology compliance disclosure is attracting the attention of regulators, how should it operate in the internal governance of companies? It is not currently explained in the corporate governance codes. Currently, there is a lack of effective guidance and recommendations in corporate governance codes for technology compliance disclosures. From a practical perspective, it can be found for the practices of three FHCs in the other jurisdictions studied, as well as the Chinese Internet FHC pilots Ant Group and Suning.com, in relation to technology compliance disclosures. Through the survey, it can be found that there are currently no representative cases in this regard. Overall, FHCs are beginning to explore the use of new technologies to improve compliance, such as the smart compliance programme launched by Crédit agricole S.A. in France, which hopes to improve compliance disclosure 1473 Article 38, Measures for the Administration of Information Technology of Securities and Fund Operators (amended 2021) (证券基金经营机构信息技术管理办法(2021 修正)). According to this provision, securities fund operators should formulate and continuously improve emergency response plans, including emergency management construction objectives, backup information system construction and recovery mechanisms, backup data recovery mechanisms, and should provide explanations on emergency response plan disclosure.
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  1487 Crédit Agricole S.A. Annual Report 2020, supra, n° 388. 1488 HSBC Annual Report 2020, supra, n° 468. 1489 See supra, n° 759. 1490 Announcement on the Opening of the Internet Financial Reporting Information Platform (关于开通互联 网金融举报信息平台的公告). It proves the point as a whole, and it covers all the articles. 1491 Several Provisions of the Supreme People's Procuratorate, the Ministry of Public Security and the Ministry of Finance on the Protection and Reward of Whistleblowers for Official Offences (最高人民检察院、公安 部、财政部关于保护、奖励职务犯罪举报人的若干规定). It proves the point as a whole, and it covers all the articles.

  Financial holding companies are widely present in different jurisdictions. Beyond China, this corporate form exists in at least 117 of the 192 Member States of the United Nations. And it has different meanings in different legal contexts, but it usually emphasises the control relationship and the special requirements for subsidiaries. The protection of its shareholders' rights is divided between external protection mechanisms and internal protection mechanisms. The external protection mechanism emphasises financial market regulation, while the internal protection mechanism focuses on corporate governance. Specifically, regarding the external protection mechanism, the Chinese law should reflect on the legislative model and regulatory path, with particular emphasis on the regulatory reform of shareholders' rights to vote and rights to information. from new technologies including artificial intelligence and blockchain. And Chinese financial holding companies should continuously rethink their shareholder governance mechanisms to realize the two objectives. At the same time, in the context of Chinese law, China should design different development models for the digital governance of traditional and internet financial holding companies respectively to find the most suitable development path for the protection of shareholders' rights.
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Mesures d'essai pour la supervision et l'administration des CFHs (金融控股公司监督管理试行办法).

de la réglementation locale des CFHs.L'analyse de la réglementation des CFHs chinoises n'est pas seulement nécessaire pour comprendre le régime réglementaire des CFHs chinoises, elle l'est aussi pour aborder la question difficile de la protection des droits des actionnaires des CFHs chinoises. Pour les actionnaires gouvernementaux, la réglementation est une approche relativement efficace. En revanche, pour les CFHs à participation mixte dont l'actionnariat est plus riche, la réglementation des droits des actionnaires doit se concentrer sur les droits de vote des actionnaires et le droit à l'information.En ce qui concerne les droits de vote, la réglementation des droits des actionnaires dans les CFHs chinoises devrait s'articuler autour de deux priorités, à savoir les actions d'État et les systèmes de vote. En ce qui concerne les parts de l'État, les sociétés de financement chinoises peuvent s'inspirer de l'expérience d'autres juridictions, principalement sous la forme de privatisation et de démutualisation, et celles-ci peuvent fournir des leçons utiles pour la réforme de la propriété mixte. Lorsque les actions du gouvernement sont retirées, les CFHs chinoises doivent clarifier le rôle du gouvernement dans la CFH afin d'éviter une confusion entre le statut de régulateur et celui d'actionnaire. Dans le même temps, le contrôle des actions détenues par l'État doit être maintenu dans des limites raisonnables. Quant aux RÉSUMÉ EN FRANCAIS X droits de vote, le système de vote cumulatif doit être réformé à l'heure actuelle, et le vote cumulatif obligatoire est le plus approprié pour la mise en place des CFHs chinoises sur la base de normes prudentielles.En ce qui concerne le droit à l'information, la réglementation en matière de divulgation doit être améliorée. Cela s'explique par le fait que la réglementation actuelle de la Chine en matière de divulgation manque de directives détaillées, tandis que les sanctions sont inadéquates en termes de régime de responsabilité. En outre, afin de répondre aux exigences de durabilité et aux normes de transparence de la réglementation financière moderne, le présent travail soutient qu'il est nécessaire d'établir une norme de divulgation spécifique pour les CFHs. En termes de régimes de responsabilité, le droit chinois actuel a absorbé le régime de l'obligation fiduciaire de la common law, mais ce régime ne crée pas de contraintes efficaces pour les administrateurs. Cela est dû à l'ambiguïté de l'obligation fiduciaire dans la loi chinoise, qui remet en question le droit des actionnaires à être informés. Avec la promulgation du Code civil chinois, la conception du régime de responsabilité des administrateurs en droit français offre une voie alternative viable pour la réglementation de la divulgation d'informations dans les CFHs chinoises.7.Mécanismes internes dans d'autres juridictions. -En ce qui concerne les mécanismes de protection internes, notre recherche prolonge la même ligne d'argumentation que celle des mécanismes de protection externes. Les mécanismes de protection interne des droits des actionnaires des CFHs sont argumentés à partir des deux juridictions, respectivement hors de Chine et en Chine. Dans les juridictions en dehors de la Chine, nous identifions certains modèles de protection des droits des actionnaires dans les CFHs du point de vue des codes de gouvernance d'entreprise et des nouvelles technologies. En guise de résumé, nous avons identifié deux objectifs de protection des droits des actionnaires qui se reflètent dans les codes de gouvernance d'entreprise : une gouvernance efficace et un succès durable. En ce qui concerne l'objectif d'une gouvernance efficace, la conception du code de gouvernance d'entreprise en termes d'administrateurs indépendants et de membres RÉSUMÉ EN FRANCAIS XI indépendants du conseil de surveillance est un système typique pour garantir la réalisation de cet objectif. En termes de mise en oeuvre des codes de gouvernance d'entreprise, les entreprises européennes font preuve d'une meilleure discipline en ce qui concerne la mise en oeuvre du principe « appliquer ou expliquer ». En ce qui concerne le contrôle de la mise en oeuvre du code de gouvernance d'entreprise, nous constatons qu'il existe deux types principaux de contrôle, interne et externe. En ce qui concerne l'objectif de réussite de la durabilité, en termes de droits de vote, le code de gouvernance d'entreprise n'est pas encore mature à cet égard, mais nous constatons que les actionnaires peuvent interférer avec la réalisation de cet objectif en exerçant leurs droits, de sorte que les CFHs peuvent équilibrer les intérêts de toutes les parties en incluant la conception des droits de vote dans leurs statuts. En ce qui concerne le droit à l'information, en conjonction avec le code de gouvernance d'entreprise, les CFHs peuvent en faciliter l'intégration par le biais du « code d'éthique » et du « code de conduite » et des systèmes de surveillance. En outre, nous avons analysé les rapports annuels de trois CFHs de différentes juridictions et avons constaté qu'ils promeuvent tous activement les deux objectifs de protection des droits des actionnaires de la gouvernance d'entreprise. Les entreprises de France et du Royaume-Uni ont mis en oeuvre le principe « appliquer ou expliquer » ; en revanche, la entreprise des États-Unis se concentrent sur « appliquer » et font peu mention d'« expliquer », pour un certain nombre de raisons liées à leurs systèmes juridiques. En termes de divulgation de la durabilité, nous avons constaté un manque d'uniformité et de clarté dans les normes actuelles. Il s'agit d'un point à examiner à l'avenir pour la protection des droits des actionnaires dans les CFHs. En outre, nous examinons l'impact des nouvelles technologies relativement à la protection des droits des actionnaires dans les CFHs dans d'autres juridictions. Nous constatons que les nouvelles technologies, notamment la blockchain et l'intelligence artificielle, offrent de nouvelles solutions pour protéger les droits de vote et d'information des actionnaires, ainsi que pour faciliter l'engagement à long terme des actionnaires et la
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based corporate governance (A) and the ongoing redefinition of shareholder rights (B).

A. The Risk-based Corporate Governance

486.

Based on a shareholder engagement perspective. -In the assessment of the objective of effective governance, it has been argued that in response to the interpretation given in the Corporate Governance Codes, FHCs should take steps to encourage shareholder participation and oversight. It is indeed where the FHC currently falls short in relation to this objective. So, why is shareholder engagement needed? Researchers have argued that if a company is at risk of legal sanctions, the quality of its explanations will be compromised when they are given in response to matters that do not comply with corporate governance codes 949 . However, corporate governance codes base on voluntarism, which is a form of selfregulation. Whether an FHC will be sanctioned for the explanations it gives depends entirely on whether the shareholders are satisfied. So, shareholder engagement is precisely about reducing potential risks and creating oversight of FHCs governance. And it echoes the principle of risk-based prudential regulation of FHCs. Only here it is self-regulation, rather than mandatory regulation by law.

487.

Based on a sustainability disclosure standard perspective. -In the analysis of sustainability disclosure compliance, it has been argued that a sustainability disclosure standard under the soft law model should be developed, why? In the case of FHCs, it is to respond to risks in ESG governance. French researchers have found that since 2016, the financial sector has started to report climate-related risks and that capital may be reallocated 950 . And it has been confirmed by the disclosures in the annual reports of the FHCs.

JPMorgan Chase & Co, for example, believes that they will manage climate-related risks by reference to credit risk criteria in their future corporate governance 951 . And HSBC has FHCs. Because FHCs have maintained prudent standards in their use of technology.

Therefore, it may take time to verify the commercial application of blockchain technology in improving agency costs for FHCs.

512.

Conclusion. -Blockchain technology presents an opportunity for the optimisation of agency costs between FHCs. It is indeed theoretically feasible. However, in terms of commercial application, no representative exists yet, but the trend can be found. Moreover, this phenomenon is more evident in economies in transition, as evidenced by the transition period of privatisation of state-owned enterprises in Russia 1002 . Chinese stateowned FHCs are also facing mixed ownership reforms, at a time when they should also be highly alert to the phenomenon of insider control. The thesis therefore analyses here the situation in other jurisdictions in this regard.

B. The New

jurisdiction can contribute.

585.

Plan. -This title will reflect on the protection of shareholder rights in Chinese FHCs, which will be divided into two parts: shareholder governance (Chapter 1) and the application of new technologies in the protection of shareholder rights in Chinese FHCs (Chapter 2).

controlling shareholder or de facto controller of a listed company is often also a key member of the board of directors, which is also common in FHCs, and this tends to create control of management by the controlling shareholder. For example, one of Chinese pilot FHCs, Suning.com, according to its 2020 annual report disclosure, its controlling shareholder is also the chairman of the company. In this case, the ownership and operation of the listed company are not completely split, and the management may not reflect the advice of the minority shareholders well in corporate governance matters.

Secondly, the disclosure of information by Chinese listed companies is a formality.

Scholars believe that the governance of Chinese listed companies has designed a rigorous system for information disclosure itself, but there are deficiencies in the standards and supervision of information disclosure. It is mainly reflected in the fact that the current information disclosure system is only satisfied with requiring managers to disclose relevant information, but there is a lack of strict supervision 1137 as to whether such information meets the standards of corporate governance, including truthfulness, accuracy, and completeness.

It is evidenced in the case law 1138 , where the judge found that the bank, as a financial institution, was negligent in failing to review whether the decision to guarantee the shareholders of a listed company had been considered by the shareholders' meeting. It reflects the urgent need to improve the supervision of information disclosure by listed companies in China.

598.

Conclusion. -In the context of listed FHCs, while there are still no typical cases of excessive engagement of controlling shareholders, it should pay attention to the excessive participation that has occurred in the past with controlling shareholders of listed companies in China, considering that the governance of FHCs in China is still in a transitional stage.

Every effort should be made to avoid these phenomena in the governance of FHCs. According to this provision, the board of directors of a listed company shall establish an audit committee and may establish relevant special committees such as strategy, nomination, remuneration and appraisal as necessary. The members of the special committees shall be composed of all directors, of which the audit committee, nomination committee and remuneration and evaluation committee shall have a majority of independent directors and shall be the convenors, and the convenor of the audit committee shall be an accounting professional. It is not a repetition of the previous paragraphs 1397 , but rather a more specific explanation of their content. The main reasons for this lie in two areas. First, in terms of the subject of is no longer a legal barrier to this purely from the perspective of current Chinese law, as

Chinese company law provides a legal basis of the participation for the CPC. This has never been changed since the company law was promulgated in China in 1993 1401 , and in successive amendments. Therefore, to the extent that it can be expected, there is a legal basis for the participation of the CPC in corporate governance, if the company law has not been adjusted for this. The key question, therefore, is how the CPC can be engaged. On the issue, some scholars have criticised the participation of the CPC in non-state enterprises. For example, the main reason for the negative impact of the CPC in the governance of Chinese listed companies is its unclear status in the company as well as poor disclosure and monitoring procedures in corporate governance 1402 . These issues are also worth considering in the context of Internet FHCs.

724.

Plan. -Specifically, perhaps the thesis needs to clarify two questions, namely whether the CPC is a political intervention or an economic participation in the face of the law 1404 . However, others argue that the participation of the CPC in non-state enterprises is different from that in state-owned enterprises. In non-state enterprises, the CPC does not directly manage the company's employees, property, and possessions. Its role is mainly in guiding, supervising, defending rights, coordinating, and building corporate culture in the company 1405 . So, by summarising these points, the thesis can reinterpret the core questions explored here: firstly, can political interference be avoided when the CPC is engaged in the governance of Internet FHCs? Secondly, if it cannot be avoided, how does one come to view its role in corporate governance?

726.

Importance. -For Internet FHCs, the way in which the CPC is involved is a very important issue. On the one hand, Internet FHC is a type of company that has a systemic impact on financial markets. It means that prudential and consolidated regulation will be the norm they face. So how should the role of the CPC be reflected in the process of communicating with regulators? It is a prudential requirement in the governance of Internet FHCs. On the other hand, Chinese Internet FHC pilots will eventually go the route of listed companies in the future, as evidenced by the current Ant Group and Suning.com. So, it is a matter of market confidence and investment performance for international and domestic investors that whether the issue can be treated prudently.

B. Is the Participation through the Party Constitution or the Articles of Association?

729.

The basis for participation. -It can be found that there is a legal basis for the establishment of the CPC in Internet FHCs 1414 , and that their participation in corporate governance seems inevitable. However, the system for the participation of the CPC in corporate governance is not perfect. For example, the disclosure system regarding the participation of the CPC in corporate governance needs to be further elaborated. In addition, there is another issue that requires attention, namely the basis for the participation of the CPC in corporate governance.

The article of association is an important basis for the participation of the various stakeholders in the governance of the company 1415 . It provides a detailed explanation of the company's governance structure, which is an important way of reflecting shareholder freedom and democracy. So, if the CPC is engaged in corporate governance, then it should be reflected in the company's articles of association. As Ant Group is not yet listed and its articles of association are not disclosed to the public, the thesis has chosen another Internet FHC, Suning.com, to 

730.

Relationships. -At this point, it can be found that the party constitution and the articles of association co-exist in the governance of an Internet FHC. How, then, how to understand their relationship? First, theoretically, they are bound by different objects. In terms of the party constitution, it binds members of the CPC 1418 . Specifically in the case of an Internet FHC, it is supposed to bind the party members in the company. In contrast, the articles of association bind the company, its shareholders, directors, supervisors, and senior management 1419 . This has been confirmed by the jurisprudence of the Chinese Supreme

Court and affirms that the articles of association are the most important rule of autonomy for a company 1420 . According to the Supreme Court's interpretation, then, the articles of association take precedence over the Party's constitution in corporate governance. It returns to the contractual attributes of a company, as French jurists have pointed out 1421 . It is in line with the definition of the foundations of a company.

Secondly, from a practical point of view, on the issue of corporate governance, if there is a conflict between the articles of association and the party constitution or between the articles of association and a resolution made in accordance with the party constitution, which should take precedence? In the case of Suning.com, neither its articles of association nor the party constitution explains the issue. However, theoretically, the articles of association are the most important autonomy rule of the company, and in the event of a dispute 1422 , the articles of association should take precedence within the scope of autonomy.

In addition, a Chinese case law in 2020 supports this view 1423 . Although the parties to the dispute in this case did not involve an Internet FHC, it involved a non-state-owned 

753.

Plan. -In conclusion, in an Internet FHC, technical compliance is about avoiding systemic risks due to technical corruption and thus avoiding damage to shareholders' rights, which has been proven in history and this should be considered in the future development of the company. Specifically, a detailed analysis of technical compliance in terms of disclosure (A) and whistleblower protection systems (B) will be presented here.

A. The Disclosure of Technology Compliance

754.

Concept. -There is currently no specific explanation for technical compliance disclosures. And the corresponding system for such disclosure is still under construction and improvement. However, the Chinese law on the regulation of technology compliance in securities and fund operators provides a description of the matters that need to be disclosed, and it requires securities and fund operators to disclose contingency plans for information 
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